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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  SOUTH  CAROLINA  * 


The  following  rule  of  tbe  Supreme  Oourt 
has  been  promulgated  as  of  November  15, 
1921: 

Role  SO. 

After  the  return  for  appeal  in  a  criminal 
action  shall  have  been  filed  with  the  clerk  of 
this  court,  the  court  in  open  session  may  dis- 
miss the  appeal  where  it  is  made  to  appc&r 
that  the  grounds  thereof  are  manifestly  with- 
out merit  The  solicitor  moving  for  such 
dismissal  shall  present  a  petition  therefor  to 


the  Chief  Justice,  or  the  presiding  Associate 
Justice,  who,  if  satisfied  of  the  reasonable 
grounds  of  the  motion,  shall  fix  a  day  for  the 
hearing  of  the  motion ;  a  copy  of  the  petition 
and  of  the  order  of  the  said  Justice  shall 
forthwith  be  served  upon  appellant's  coun- 
sel not  less  than  five  (5)  days  before  sai(> 
date. 

The  court  has  announced  a  policy  of  strict 
enforcement  of  rule  8,  and  the  portion  of 
rule  13  relating  to  the  dress  of  attorneys. 


^  For  other  rules,  aee  90  S.  B.  ▼! ;  96  8.  B.  Iz. 
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BUNKLEY  et  al.  v.  COMMONWEALTH. 

(Supreme   Court  of  Appeals  of  Virginia. 
June  16,  1921.) 

1.  EfliHity  ^s>377— CoHrtt  thottld  onlor  Jary  It- 
sue  of  own  motion  in  diffioult  case. 

In  cases  of  exceptional  difficulty  and  con- 
flict in  the  testimony,  it  is  error  for  the  court 
to  fail  to  order  an  issue  out  of  chancery  on  its 
own  motion,  and  when  an  issue  is  properly  or- 
dered, the  chancellor  should  abide  by  the  ver- 
dict, unless  good  cause  appears  to  the  contrary. 

2.  Equity  ^=»377— Propriety  of  ordering  issue 
out  of  chancery  is  determined  by  sound  ex- 
eroise  of  discretion. 

The  propriety  of  ordering  an  issue  out  of 
chancery  for  jury  trial  is  determined  by  the 
application  of  sound  legal  discretion  to  the 
circumstances,  and  a  mistake  in  the  exercise 


6.  Nuisance  ^=:»84— Conflict  In  evidence  field 
not  to  require  special  issue  as  to  oharaoter  of 
house. 

In  a  suit  to  abate  a  disorderly  house,  evi- 
dence on  behalf  of  defendant  that  witnesses  had 
not  seen  any  disorderly  acts  when  they  were 
present,  and  that  they  would  not  have  remained 
in  the  house  if  they  had  thought  it  was  used 
for  prostitution,  though  in  the  sense  conflicting 
with  evidence  for  the  commonwealth  showing 
the  house  was  used  for  prostitution  does  not 
raise  such  a  conflict  as  to  re(^uire  the  court  of 
its  own  motibn  to  order  an  issue  out  of  chan- 
cery for  trial  by  jury. 

7.  Statutes  ^s»M7(l)— Omission  of  forfeiture 
provision  from  title  of  abatement  statute  does 
not  invalidate  act. 

Abatement  Act  1916,  the  title  to  which  was 
"An  act  to  abate  and  enjoin  disorderly  houses 
to  declare  the  same  to  be  nuisances,"  is  not  in 
violation  of  Constitution,  S  52,   requiring  the 


^/''^^''^^^^  '\  r^'^^*J^%**J,*'^P^l3'  .object  of  law  to  be  expressed  in  its  title,  he- 
Code  1904,  f  3881,  not  being  mtended  to  make  \     '^  ,.  ^  ..«.  ^^^.  ^^^  \r.^^r^Aa  th^  fot^aUrp 


the  directing  of  an  issue  a  matter  of  right  and 
not  of  discretion. 

3.  Equity  ^=s>379^Petltlon  and  aflldavit  held 
not  to  require  ordering  of  Issue. 

A  petition  for  an  issue  out  of  chancery  for 
a  jury  trial,  which  alleged  that  petitioners 
would  introduce  a  large  number  of  witnesses 
who  would  contradict  the  witnesses  of  the  com- 
plainant, and  that  there  would  result  a  great 
conflict  in  the  testimony,  so  that  it  was  proper 
the  court  should  direct  an  issue,  merely  states 
the  opinion  of  the  petitioners,  and  does  not^  re- 
quire the  ordering  of  the  issue. 

4.  Nuisance  ^=s»84— Evidence  held  to  show 
house  was  disorderly. 

In  a  suit  to  have  a  boarding  house  declared 
a  nuisance,  and  abated,  evidence  by  the  com- 
monwealth's witnesses,  showing  that  the  house 
was  of  ill  fame,  and  used  for  prostitution,  which 
was  contradicted  only  by  evidence  for  the  de- 
fense that  witnesses,  who  were  present  on 
other  occasions,  did  not  see  any  improper  acts, 
held  sufficient  to  sustain  the  chancellor's  finding 
that  the  house  was  of  ill  fame. 

5.  Appeal  and  error  ^=»I008(1)— Conolusions 
of  trial  court  on  oral  testimony  entitled  to 
substantially  same  credit  as  verdict. 

The  conclusions  of  the  trial  court  on  oral 
testimony  are  substantially  entitled  to  the  same 
credit  as  the  verdict  of  a  jury. 


cause  the  title  does  not  Include  the  forfeiture 
provisions  contained  in  body  of  the  act. 


8.  Statutes  ^=:»I05( I)— Constitutional  provi- 
sion as  to  title  liberally  ponstrued  and  act 
upheld  If  practicable. 

The  constitutional  provision  relating  to  the 
title  of  an  act  is  to  be  liberally  construed,  and 
the  act  upheld  if  practicable. 

9.  Eminent  domain  ^s>2( I)— Provision  against 
taking  or  damaging  private  property  does  not 
apply  to  forfeiture  for  unlawful  use. 

Const.  S  68,  prohibiting  the  taking  or  dam- 
aging of  private  property  for  public  use  with- 
out just  compensation,  does  not  prohibit  a  for- 
feiture of  property  imposed  upon  an  owner, 
who  has  been  convicted  of  using  the  property 
for  unlawful  and  immoral  purposes. 

10.  Constitutional  law  ^s»303— The  abatement 
statute  does  not  deny  due  process  of  law. 

The  statute  authorizing  abatement  of  dis- 
orderly houses  as  nuisances,  and  providing  for 
forfeiture  thereof,  does  not  deprive  the  owner 
of  due  process  of  law,  since  he  must  be  im- 
pleaded on  the  specific  charge  and  afforded  an 
opportunity  to  make  his  defense  before  the 
forfeiture  can  be  enforced. 

11.  Nuisance  ^s>60— Statutory  abatement  of 
disorderly  bouses  within  police  power. 

The  enactment  of  Abatement  Act  of  1916 
providing  for  the  abatement  of  disorderly  hous- 
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es  &%  nnisances,  was  within  the  police  power 
of  the  Ytate. 

Appetu  from  Corporation  Court  of  City  of 
Newport  News. 

Suit  by  the  Commonwealth  against  Blanche 
R.  Bunkle/  and  another  to  have  the  prem- 
ises maintained  by  defendants  declared  a 
nuisance  and  enjoined  and  abated.  Decree 
for  complain.*' nt,  and  defendants  appeal.  Af- 
firmed. 

Jno.  N.  Sebridl,  Jr.,  of  Norfolk,  and  J.  Wins- 
ton Read,  of  Newport  News,  for  appellants. 

The  Attorney  General,  for  the  Common- 
wealth. 

SAUNDERS,  0.  In  February,  1920,  the 
commonwealth  of  Virginia,  at  the  relation  of 
C.  C.  Berkeley,  commonwealth's  attorney  for 
the  city  of  Newport  News,  brought  Its  bill 
in  equity,  pursuant  to  the  provisions  of  the 
Acts  of  Assembly  1916,  p.  780,  a  463,  alleir- 
ing  that  Blanche  R.  Brnkley,  alias  Blanche 
R.  Wilson,  and  William  O.  Bunkley,  her  hus- 
band, since  November,  1918,  had  knowingly 
and  unlawfully  maintained  and  kept,  and 
were  knowingly  and  unlawfully  maintaining 
and  keeping  a  certain  designated  building 
as  a  house  of  ill  fame  and  for  the  purposes 
of  lewdness,  assignation  and  prostitution,  re- 
sorted to  during  said  period  of  time  l^  idle 
and  dissolute  persons,  both  men  and  women, 
for  the  purposes  of  lewdness  and  prostitu- 
tion. The  bill  contained  other  allegations 
appropriate  under  the  statute,  and  concluded 
with  the  prayer  that  the  house  and  lot,  and 
contents  of  said  house,  be  declared  a  nui- 
sance, and  the  same  be  enjoined  and  abated, 
as  provided  by  law. 

Petitioners  In  error  filed  an  answer  to  this 
bill,  denying  all  of  its  allegations. 

Further,  they  filed  an  application  for  an 
issue  out  of  chancery  with  accompanying  af- 
fidavits. Upon  this  application  the  court 
ordered  an  issue,  and  a  Jury  was  impaneled 
to  try  the  same.  Thereafter  the  Jury  return- 
ed a  verdict  for  the  petitioners  upon  all  of 
the  issues  submitted  by  the  court. 

The  attorney  for  the  commonwealth  mov- 
ed the  court  to  set  aside  this  verdict,  upon 
the  ground  that  the  issues  had  been  improvi- 
dently  awarded,  and  that  the  said  verdict  was 
contrary  to  the  evidence,  and  to  enter  "Judg- 
ment upon  the  case,  notwithstanding  said 
verdict."  The  court  having  taken  time  to 
consider,  concluded  that  the  evidence  sus- 
Uilned  the  allegations  of  the  bill,  declined 
CO  accept  the  findings  of  the  Jury,  and  en- 
tered a  decree  whereby  the  lot  and  house 
thereon,  and  the  furniture  and  equipment 
of  same,  were  declared  to  be  a  nuisance,  and 
.mjoined  and  abated.  The  equipment  and 
pAraphernalia  were  directed  to  be  sold,  and 
the  house  and  every  part  thereof  ordered  to 
be  closed  by  the  officer  of  the  court  for  the 


period  of  one  year  from  date.  The  further 
provisions  of  the  decree  need  not  be  recited. 
From  this  decree  an  appeal  was  allowed, 
and  the  case  Is  now  before  this  court  for 
review.  The  petition  for  appeal  assigns  the 
following  errors: 

I.  The  court  erred  in  disregarding  the 
verdict  of  the  Jury,  and  entering  a  decree 
sustaining  the  allegations  of  the  bill  and 
ordering  the  destruction  of  the  property. 

II.  The  said  act  Is  in  violation  of  the 
Constitution  of  Virginia. 

III.  The  said  act  is  ta  conflict  with  the 
Constitution  of  the  United  States,  and  es- 
pecially the  Fourteenth  Amendment  thereof. 

Under  assignment  No.  I,  the  complainants 
set  forth  that  the  evidence  was  in  the  high- 
est degree  conflicting,  and  that,  not  only  was 
an  Issue  properly  awarded  in  the  first  in- 
stance, but  that  It  would  have  been  error 
not  to  award  such  issue. 

Further,  that  having  submitted  certain 
issues  to  the  determination  of  a  Jury,  the 
court  should  have  abided  by  the  verdict 
found  upon  those  Issues. 

In  support  of  these  contentions,  various 
Virginia  precedents  are  cited. 

[1]  It  is  true  that  in  cases  of  exceptional 
dlfiiculty  and  conflict  in  testimony,  it  is  er- 
ror for  the  court  to  fail  to  order  an  issue 
out  of  chancery,  on  its  own  motion,  and  as 
a  general  proposition,  when  an  issue  is  prop- 
erly ordered.  It  is  the  practice,  unless  good 
cause  appears  for  the  contrary  course,  for 
the  chancellor  to  abide  by  the  verdict 

**The  object  of  an  issue  ♦  •  •  is  to  satis- 
fy the  conscience  of  the  chancellor  in  a  doubt- 
ful case."  Stevens  v.  Duckett,  107  Va.  17,  57 
S.  E.  601.  "But  an  issue  is  not  directed  merely 
because  the  evidence  is  contradictory."  107 
Va.  22,  57  S.  E.  603. 

[2]  The  propriety  of  ordering  an  issue  is 
determined  by  the  application  of  sound  le- 
gal discretion  to  the  circumstances  of  the 
situation. 

"Awarding  of  an  issue  out  of  chancery  rests 
in  sound  discretion,  subject  to  review  on  ap- 
peal. A  mistake  in  its  exercise  is  a  just  ground 
of  appeal.  •  ♦  •  The  •  ♦  ♦  fact  that 
there  was  an  issue  was  directed  and  tried,  and 
a  verdict  rendered  for  the  plaintiff,  affords  no 
reason  why  the  court  should  not  reverse  the 
decree,  if  the  order  directing  the  issue  was  im- 
properly granted."    107  Va.  23,  57  S.  B.  604. 

To  Justify  the  order  for  an  Issue  out  of 
chancery,  "the  conflict  of  the  evidence"  must 
be  "so  great  and  Its  weight  so  nearly  evenly 
balanced  that  the  court  is  unable  to  deter- 
mine on  which  side  the  pr^onderance  is." 
107  Va.  20,  57  S.  B.  603. 

"It  does  not  follow  that  an  issue  is  necessary 
and  proper  in  every  case  where  the  evidence 
happens  to  be  conflicting.  If  this  was  the  rule, 
the  chief  time  of  the  chancery  courts  would  be 
occupied  with  trials  before  juries,  or  in  con- 
sidering their  verdicts.    The  drcuit  courts  and 
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the  Judges  of  this  court  are  constantly  called 
upon  to  decide  questions  of  fact  upon  testimony 
of  a  very  conflicting  character.*'  107  Va.  22, 
57  S.  E.  603. 

"Directing  an  issue  ♦  •  •  is  not  ♦  •  • 
a  mere  arbitrary  discretion.  •  «  «  Such  dis- 
cretion must  be  exercised  upon  sound  princi- 
ples of  reason  and  justice.  A  mistake  in  its 
exercise  is  a  just  ground  of  appeal,  and  the  ap- 
pellate court  will  judge  whether  such  discre- 
tion has  been  soundly  exercised  in  a  given 
case."  Miller  v.  Wills,  95  Va.  350,  28  S.  E. 
342. 

See,  also,  to  same  effect,  Catron  v.  Norton 
Hardware  Co.,  123  Va.  386,  96  S.  E.  853. 

In  the  case  of  Stevena  v.  Dackett,  supra, 
the  trial  court  awarded  an  issue  out  of 
chancery  upon  the  basis  of  an  affidavit  filed 
by  the  appellee,  In  which  it  was  stated  that 
the  issue  to  be  determined  would  be  render- 
ed doubtful  by  conflicting  evidence  of  the 
opposing  party,  and  that  he  believed  that 
an  issue  out  of  chancery  should  be  directed; 
and  also  a  joint  aflSdavlt  by  counsel  for  the 
appellee,  saying  that  they  had  read  the 
affidavit  of  their  (dlent;  that  they  were 
fully  acquainted  with  the  points  in  issue,  and 
knew  that  the  evidence  would  be  conflict- 
ing, and  that  in  their  opinion  it  would  be 
proper  to  award  an  issue  out  of  chancery. 
This  court  set  aside  the  order  of  the  trial 
court,  and  tn  that  connection  used  the  fol- 
lowing language: 

"We  are  of  opinion  that  the  circuit  court,  in 
directing  the  issue  in  this  case,  acted  upon 
wholly  insufficient  affidavits,  and  failed  to  ex- 
ercise the  discretion  contemplated  by  law  in 
such  matters.  •  ♦  ♦  The  decrees  complain- 
ed of  must  be  set  aside."  107  Va.  23-24,  57 
S.   E.  604. 

Also  on  pages  21,  22  of  107  Va.,  on  page 
603  of  57  S.  E.,  we  find  the  following: 

"In  the  case  before  us,  the  affidavits  of  the 
appellee  and  his  counsel  are  mere  opinions  that 
in  their  judgment  the  evidence  of  the  opposing 
party  would  be  confficting,  and  an  issue  out  of 
chancery  proper.  «  •  «  The  Legislature,  by 
the  express  language  of  the  statute,  reposed  in 
the  court  the  exercise  of  discretion  in  deter- 
mining when  there  should  be  an  issue  out  of 
chancery,  and  it  could  hardly  have  intended,  in 
the  same  breath,  to  require  the  court  to  sur- 
render its  judgment  and  discretion  and  trans- 
fer the  decision  of  that  question  to  a  party  to 
the  Utigation,  or  his  counsel. 

"We  are  of  opinion  that  it  was  not  intended 
by  the  statute  [section  3381,  Va.  Code  1904]  to 
change  the  firmly  established  rule  of  law,  that 
the  chancellor  was  to  properly  exercise  his  dis- 
cretion 'on  sound  principles  of  reason  and  jus- 
tice;* •  ♦  ♦  Any  other  interpretation  of  the 
statute  would  •  «  •  make  the  whole  matter 
of  directing  an  issue  one  of  right  and  not  of 
discretion  on  the  part  of  the  chancellor." 

[3]  In  the  instant  case  the  petitioners, 
Blanche  Bunkley  and  her  husband,  made  ap- 
plication for  an  issue  by  a  petition  sworn 
to  by  Blanche  Bunkley.     This  petition  re- 


cited that  a  bill  in  equity  had  been  filed 
against  them,  and  that  the  complainant  had 
filed  an  application  for  a  temporary  injunc- 
tion, accompanied  by  the  affidavits  of  one 
Eason  and  of  other  witnesses,  which  com- 
plainant alleged  supported  the  allegations 
of  the  bill.  Petitioners  stated  in  said  peti- 
tion  that   they   would — 

"introduce  a  large  number  of  witnesses  who 
would  contradict  the  witnesses  of  the  complain- 
ant, and  that  there  would  result  a  great  con- 
ffict  in  the  testimony  to  be  offered  by  the  par- 
ties to  the  suit,  presenting  issues  of  fact  which 
are  necessary  to  be  determined,  out  of  a  mass 
of  confficting  testimony,  in  order  to  arrive  at 
a  correct  decision  of  the  case.  That,  there- 
fore, it  was  eminently  proper  that  the  court 
should  enter  an  order  directing  an  issue  out 
of  chancery  to  be  tried  by  a  jury,  and  the  court 
was  asked  to  award  such  an  order." 

[41  The  case  in  judgment  is  plainly  ruled 
by  the  case  of  Stevens  v.  Duckett,  supra. 
If  it  was  error  in  the  trial  court  to  order  an 
issue  upon  the  affidavit  filed  in  that  case, 
and  It  was  so  held,  then  it  is  manifest  that 
upon  a  like  affidavit  in  the  pending  case 
the  court  erred  in  directing  an  issue.  This 
case  should  therefore  be  considered  on  the 
merits  as  if  no  issue  had  been  awarded, 
and  the  conclusions  r^ched  by  the  chancel- 
lor tested  by  the  eviqence.  This  evidence 
was  cMefly  oral.  It  is -.true  that  the  same  is 
conflicting,  not  an  uncommon  thing  when  one 
party  affirms  and  the  other  denies,  but  the 
conflict  is  not  of  the  usual  character  as  when 
witnesses,  present  at  the  same  time,  give 
varying  and  contradictory  accounts  of  the 
things  that  they  have  seen,  or  heard,  or 
have  had  the  opportunity  to  see,  or  hear. 
In  the  main  the  witnesses  in  the  instant  case 
were  never  present  together.  The  witnesses 
for  the  commonwealth  testify  as  to  what 
they  saw,  or  heard,  in  the  establishment  of 
the  defendants.  If  credence  Is  given  to  them, 
their  testimony  is  undoubtedly  ample  to  es- 
tablish the  allegations  of  the  bill.  The  wit- 
nesses for  the  defense,  save  in  a  few  in- 
stances, were  present  on  other  occasions. 
Some  took  their  meals  there,  others  both 
lodged  and  took  their  meals  In  the  building; 
still  others  were  casual  visitors.  One  and 
all,  they  saw  nothing  amiss  in  the  conduct 
of  the  proprietress  or  of  the  waitresses,  white 
or  black,  tending  to  establish  the  charge  that 
the  place  was  operated  for  immoral  purposes. 
But  it  will  be  noted  that  this  testimony  of 
conduct  at  other  times  and  on  other  occa- 
sions does  not  directly  contravene  the  tes- 
timony of  the  witnesses  for  the  complainant, 
who  speak  of  particular  acts  and  specific  con- 
duct occurring  in  their  presence  of  a  lewd 
and  immoral  character,  indicative  of  the  real 
nature  of  the  establishment  It  is  true  that 
it  may  be  argued  that  if  this  alleged  eating 
and  lodging  house  was  really  a  house  of  ill 
fame,  used  for  the  purposes  of  lewdness,  as- 
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Bignatlon,  and  prostitution,  some  of  the  wit- 
nesses for  the  defense  wonld  have  observed 
eyldences  of  the  same,  particularly  when  one 
or  more  of  the  witnesses  state  that  they 
would  not  have  boarded  or  lodged  at  the 
house  If  they  had  had  any  reason  to  believe 
that  it  was  in  part  a  bawdyhouse.  To  this 
extent  the  evidence  is  conflicting,  though  not, 
as  stated  supra,  In  the  usual  fashion. 

In  passing  upon  the  evidence  as  a  whole, 
there  are  certain  features  of  the  case  to  be 
noted  which  are  established  by  undoubted 
and  xmcontradlcted  evidence,  Indeed  they 
are  derived  In  part  from  the  mouth  of 
Blanche  Bunkley,  alias  Wilson.  She  was  an 
old  hand  in  the  detestable  business  of  turn- 
ing the  frailties  of  her  own  sex  and  the  lust 
of  men  into  pecuniary  profit  The  following 
is  taken  from  her  testimony: 

••Q.  What  was  your  occupation  on  Twenty- 
Fourth  street? 
**A.  I  ran  a  house  of  ill  fame. 

"Q.  What  was  your  business  there  [  refer- 
ring to  a  house  on  Twenty-Third  street]  ? 

"A.  The  same  as  I  was  doing  on  Twenty- 
Fourth  street. 

"Q.  That  is,  you  ran  a  house  of  ill  fame 
there? 

•A.  Yes,  sir.** 


t*. 


The  establishment  under  attack  in  the  in- 
stant case  was  located  in  the  restricted  dis- 
trict of  the  city,  and  soldiers  were  forbidden 
to  visit  the  same,  under  pain  of  court-martiaL 
This  section  was  the  "red  light  district"  of 
the  dty,  up  to  June  18,  1910,  at  which  time, 
to  quote  the  witness,  Blanche  Bunkley,  the 
proprietors  of  bawdyhouses  were  notified  by 
the  police  that  they  would  have  to  "stop 
that  line  of  business."  She  alleges  that  she 
stopped.  Qenerally  speaking,  this  was  a 
colored  neighborhood,  %nd  there  was  a  color- 
ed dance  hall  near  the  house  in  quei^tion. 
There  were  four  or  five  white  girls,  alleged 
waitresses,  in  the  eating  house  conducted  by 
Mrs.  Bunkley.  These  were  the  girls  referred 
to  by  the  witnesses  for  the  complainant 
Four  of  these  young  women  were  examined, 
and  found  to  be  suffering  from  venereal 
diseases.  Another  woman  who  worked  for 
appellants,  a  Mrs.  Pollis,  was  taken  to  the 
detention  camp.  The  foregoing  facts  are  not 
challenged. 

There  were  various  witnesses  for  the  com- 
plainant, male  and  female.  One  of  them,  a 
Mrs.  McGowan,  an  investigator  for  the  War 
Department,  investigated  Mrs.  Bunkley's  caf6. 
She  testifies  positively  to  conversations  with 
the  latter,  establishing  the  real  character  of 
the  caf^  and  to  conduct  by  the  white  girls 
equally  conclusive  on  this  point.  The  con- 
versations grew  out  of  the  rOle  assumed  by 
the  witness,  of  a  member  of  the  underworld 
seeking  employment  According  to  the  wit^ 
ness  she  learned  from  the  proprietress  the 
rates  charged  for  an  individual  act  of  fornica- 


tion, and  the  proportion  in  which  the  proceeds 
thus  derived  were  divided.  Further,  she  saw 
some  of  the  girls  giving  money  received  from 
men  for  sexual  acts  to  Mrs.  Bunkley.  All 
of  this  was  denied  by  the  latter.  Eason  and 
Shuey,  also  agents  of  the  federal  government, 
testify  in  most  emphatic  fashion  as  to  the 
conduct  of  the  alleged  waitresses  on  their 
visits  to  the  Bunkley  caf^.  If  these  witnessea 
are  to  be  believed  (and  there  is  nothing  to 
discredit  them  save  the  fact  that  they  were 
in  a  distasteful  but  necessary  rOle,  if  the  laws 
against  houses  of  this  character  are  to  be 
enforced),  the  infamous  character  of  the 
Bunkley  establishment  is  fully  established. 
Hough,  a  former  soldier  and  sailor,  with 
honorable  discharges,  and  at  the  time  a  mem- 
ber of  the  police  force  of  the  city  of  Newport 
News  on  special  duty,  also  investigated  Mrs. 
Bunkley's  caf6,  and,  testifying  from  personal 
observation,  fully  confirms  the  testimony  of 
the  other  witnesses  as  to  the  immoral  be- 
havior and  lewd  practices  of  ihe  white  in- 
mates of  this  establishment  The  trial  court 
heard  the  testimony  of  the  witnesses,  save 
one,  the  witness  Eason,  whose  deposition 
was  taken  a  short  time  before  his  departure 
for  his  home  in  Oklahoma.  He  balanced  the 
positive  testimony  of  the  witnesses  for  the 
commonwealth  against  the  positive  and  nega- 
tive testimony  of  the  witnesses  for  the  de- 
fendants. He  heard  the  testimony  of  the 
defendant,  Mrs.  Bunkley,  and  of  her  hus- 
band (who  married  her  while  she  was  con- 
ducting a  house  of  ill  fame),  in  contradiction 
of  the  testimony  of  Mrs.  McGowan  and 
others,  and  from  his  <^portunities  of  hear- 
ing and  seeing  the  witnesses  was  in  a  posi- 
tion of  peculiar  advantage  to  make  a  fair 
appraisement  of  the  relative  value  of  the 
evidence  submitted.  In  view  of  this  evidence 
as  a  whole,  he  concluded  that  the  charges 
of  complainant's  bill  were  established.  With 
that  conclusion  we  are  not  disposed  to  dis- 
agree. 

"The  decree  of  a  trial  court  is  entitled  to 
great  respect  and  is  generally  presumed  to  be 
correct."  Catron  v.  Norton  Hardware  Co.,  12^ 
Va.  887,  96  S.  E.  858. 

• 

[6]  Indeed,  when  a  trial  court  hears  a  case,, 
and  reaches  a  conclusion  upon  oral  testi- 
mony, that  conclusion  is  substantially  en- 
titled to  the  same  credit  as  the  verdict  of  a 
Jury. 

[6]  This  was  not  a  case  of  such  conflict  of 
testimony  that  it  was  error  In  the  court  not 
to  order  an  issue  out  of  chancery  on  Us  own 
motion.  Having  reached  the  conclusion  that 
the  issue  was  improvldently  awarded,  it 
becomes,  of  course,  unnecessary  for  us  to 
consider  whether  the  trial  court  was  justi- 
fied in  setting  aside  the  verdict  of  the  jury, 
and  entering  judgment  on  the  evidence^ 
though  we  do  not  mean  to  Intimate  that  if 
this  case  had  to  be  considered  in  that  aspect 
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be  supported  by  the  evidence. 

The  second  assignment  of  error  is  that  the 
statute  in  question  la  unconstltutlbnaly  on 
the  ground  that  it  embraces  more  than  one 
object,  in  contravention  of  section  52  of  the 
Constitution  of  this  state,  providing  that  "no 
law  shall  embrace  more  than  one  object, 
which  shall  be  expressed  In  its  title." 

This  section  has  been  the  occasion  of 
numerous  decisions  by  this  court.  The  title 
to  the  act  In  question  is: 

"An  act  to  abate  and  enjoin  houses  of  lewd- 
ness, assignation,  and  prostitution;  to  declare 
the  same  to  be  nuisances;  to  enjoin  tbe  per- 
son or  persons  who  conduct  or  maintain  the 
same  and  the  owner  or  agent  of  any  building 
used  for  such  purpose/* 

[7]  The  particular  defect  assigned  is  that 
the  provision  of  forfeiture  contained  in  the 
act  is  not  embraced  in  the  title. 

In  Irucchesl  v.  Commonwealth,  122  Ya. 
87^-S81,  M  S.  B.  925,  927,  this  court  held 
that-r 

"Although  a  statute  refers  to  many  things 
of  a  diverse  nature,  the  title  will  be  sufficient 
if  the  subordinate  provisions  of  the  statute 
may  be  fairly  regarded  as  in  furtherance  of 
and  as  facilitating  the  accomplishment  of  the 
general  object  expressed  in  the  title,**  and  that 
'the  constitutional  inhibition  was  not  intended 
to  hinder  remedial  legislation,  nor  to  prevent 
the  incorporation  in  a  single  act  of  the  entire 
statutory  law  upon  one  general  subject.' 


»» 


[I]  The  following  cases  are  also  in  point: 

"The  Constitution  is  to  be  liberally  construed 
in  determinhig  whether  an  act  is  broader  than 
its  title;  and  the  act  is  to  b^  upheld  if  prac- 
ticable." Ellinger  v.  Commonwealth,  102  Va. 
100,  45  S.  E.  807;  District  Boad  Board  v. 
Spilman,  117  Va.  201,  84  S.  E.  103.  "If  there 
is  a  fair  doubt  that  the  single  subject,  object 
and  purpose  of  a  statute  is  sufficiently  express- 
ed in  the  title,  *  *  «  such  doubt  should  be 
determined  in  favor  of  the  [validity  of  the] 
statute."  Commonwealth  v.  C.  &  O.  Ry.  Co., 
118  Va.  261.  87  S.  B.  622. 

See,  also.  City  of  Richmond  v.  Pace,  127 
Va.  274,  103  S.  E.  647. 

The  title  of  the  act  is.  In  part,  "to  abate 
liouses  of  lewdness,"  etc.  The  provision  of 
forfeiture  is  punishment  Inflicted  upon  per- 
sons conducting  houses  of  lewdness,  and  is 
cognate  to  and  an  appropriate  part  of  abate- 
ment. 

Assignment  of  error  No.  II  is  not  consid- 
ered to  be  well  taken. 

The  final  assignment  is  that  the  act  in 
^[uestion  is  In  conflict  with  the  Constitution 
at  the  United  States,  and  especially  the 
Fourteenth  Amendment  thereof,  and,  as 
ar^gued  in  the  petition,  with  sections  11  and 
5S  of  the  Constitution  of  Virginia,  these  pro- 
visions in  the  two  Constitutions  relating  to 
due  process  of  law,  and  the  taking  or  damag- 


just  compensation. 

[9, 1 9]  The  provisions  as  to  taking  or  dam- 
aging private  property  have  no  relation  to 
a  forfeiture  of  property  imposed  upon  an 
owner  who  has  been  convicted  of  using  the 
same  for  unlawful  and  immoral  purposes. 
Nor  is  due  process  of  law  lacking  in  the  case 
in  judgment.  The  owner  has  had  due  process 
of  law  when  he  has  been  impleaded  on  a 
spedflc  charge,  the  punishment  of  which,  in 
part,  is  forfeiture,  and  has  been  afforded- the 
opi>ortunity  to  make  his  defense. 

In  a  case  arising  under  the  statutes  of  the 
state  of  New  York,  which  provided  that  nets, 
set  or  maintained  in  the  waters  of  the  state 
in  violation  of  the  statutes  of  the  state  for 
the  protection  of  fish,  might  be  summarily 
destroyed  by  any  person,  and  no  action  for 
damages  should  He  against  any  person  for, 
or  on  account  of,  such  seizure  or  destruction, 
the  Supreme  Court  of  the  United  States  de- 
clared that  this  provision  was  a  lawful  ex- 
ercise of  the  police  power  of  the  state,  and 
did  not  deprive  the  citizen  of  his  property 
without  due  process  of  law. 

Further,  the  court  said: 

"Nor  is  a  person  whose  property  is  seised  un- 
der the  act  in  question  without  his  legal  rem- 
edy. If  in  fact  his  property  has  been  used  in 
violation  of  the  act,  he  has  no  just  reason  to 
complain;  if  not,  he  may  replevy  his  nets 
from  the  officer,  •  •  •  or  if  they  have  been 
destroyed,  may  have  his  action  for  their  value." 
Lawton  v.  Steele,  102  U.  S.  18S,  135,  142,  14 
Sup.  Ct.  409,  503  (38  L.  Ed.  885). 

The  act  of  the  Legislature  under  considera- 
tion provides  that  whoever  knowingly  erects, 
uses,  or  maintains  a  building  for  the  purposes 
of  lewdness,  assignation,  or  prostitution  Is 
guilty  of  a  nuisance,  and  the  building  and 
ground  so  used,  and  the  furniture  and  fix- 
tures, are  also  declared  to  be  a  nuisance,  and 
shall  be  abated  as  provided.  The  court  is 
authorized,  once  the  acts  forbidden  are  es- 
tablished, to  order  the  sale  of  the  fixtures, 
and  to  decree  the  effectual  closing  of  the 
building  or  place  against  its  use  for  any 
purpose  for  one  year,  unless  sooner  released. 

[11]  The  authority  of  the  state  to  enact 
this  statute  under  the  police  power  Is  too 
plain  to  require  the  citation  of  authorities. 

The  punishments  Inflicted  by  the  act,  supra, 
are  appropriate,  and  are  ffeir  short  of  the  total 
destruction  of  the  real  estate.  They  are  rea- 
sonably calculated  to  deter  evil-minded  per- 
sons from  pursuing  the  practices  which  the 
act  denotmces,  and  should  be  sustained. 

Various  authorities  are  dted  by  appellants 
in  support  of  the  last  assignment  of  error,  in 
particular  the  case  of  Bristol,  etc.,  Co.  v. 
Bristol,  97  Va.  304,  33  S.  B.  588,  75  Am.  St. 
Rep.  783.  This  latter  case  deals  with  an 
ordinance  of  the  city  of  Bristol,  and  with  the 
extent  of  the  judicial  power  in  connection 
with  the  abatement  of  a  building  as  a  nuis- 
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ance.  Neither  this  nor  the  other  cases  cited 
are  in  point  on  the  situation  presented  in  the 
case  in  Jadgment  This  is  a  proceeding  un- 
der a  statute  passed  by  the  state  in  the  valid 
exercise  of  the  police  power.  The  action 
taken  by  the  trial  court  upon  ascertainment 
that  the  defendants  had  committed  the  acts 
denounced  by  the  statute  was  pursuant  to 
the  express  authority  afforded  by  that  stat- 
ute. 

.  We  find  no  error  in  this  record,  and  the 
decree  of  the  corporation  court  of  the  city  of 
Newport  News  is  afllrmed. 
Affirmed. 


(130  Va.  392) 

JUDY  et  al.  V.  DOYLE. 

(Supreme  Gonrt  of  Appeals  of  Virginia. 
June  16,  1921.) 

1.  Manlolpal  oorporatfont  ^s>706 (4)— Testimo- 
ny as  to  ottstom  of  transporting  mower  blades 
inadmissible  on  Issue  of  negligence  in  parlc- 
Ing  tnidc  wltii  protruding  blades. 

In  an  action  for  injuries  to  a  bicycle  rider, 
who  ran  into  the  sharp  edges  of  mowing  ma- 
cliine  blades  projecting  from  defendant's  truck, 
in  riding  between  truck  and  automobile  parked 
next  to  truck  along  side  of  street,  in  which  it 
was  claimed  that  defendant  was  negligent  in 
parking  truck  with  open  blades  protruding  to- 
ward other  automobile  parked  in  dose  prox- 
imity, but  in  which  there  was  no  issue  as  to 
whether  the  placing  of  the  blades  ia  the  truck 
so  as  to  protrude  therefrom  was  in  itself  neg- 
ligence, testimony  that  it  was  the  custom  of 
careful  and  prudent  farmers  in  the  community 
to  transport  mower  blades  to  their  farms  in 
such  manner  held  inadmissible;  such  testimony 
having  no  bearing  on  question  of  whether  park- 
ing of  truck  in  such  manner  was  negligence. 

2.  Munidpai  oorporations  ^==>705( 6)— Driver, 
who  parked  truck  with  sharp  mower  blades 
protruding  toward  automobile  parked  In  close 
proximity,  held  negligent. 

Driver  of  truck  with  sharp  edges  of  mower 
blades  projecting  therefrom,  who  parked  truck 
so  that  the  blades  extended  toward  car  parked 
next  to  truck,  leaving  a  very  narrow  passage 
between  truck  and  such  car,  so  as  to  endanger 
persons  passing  between  the  truck  and  such 
automobile,  and  who  left  truck  unattended, 
without  wrapping  burlap  or  other  material 
around  the  protruding  blades,  or  inclosing  them 
between  boards,  held  negligent. 

3.  IMunlclpal  corporations  ^=s»705(2)  —  Driver 
of  vehicle  must  drive  to  the  right  on  meeting 
another  vehicle. 

The  driver  of  a  vehicle,  meeting  another  ve- 
hicle, must  seasonably  drive  to  the  right-hand 
side. 

4.  Municipal  corporations  ^s»705(6)  —  Truck 
driver,  negligently  parking  truck  with  sharp 
blades  projecting,  liable  for  Injuries  to  bioyde 
rider,  though  not  anticipating  accident. 

Driver  of  truck,  with  sharp  edges  of  mower 
blades  projecting  therefrom,  who  parked  truck 


so  that  the  blades  extended  toward  car  parked 
next  to  truck,  leaving  a  very  narrow  passage 
between  truck  and  such  car,  so  as  to  endanger 
persons  passing  between  the  truck  and  such 
automobile,  and  who  left  truck  unattended, 
without  wrapping  burlap  or  other  material 
around  the  protruding  blades,  or  inclosing  them 
between  boards,  held  liable  for  injuries  to  a 
bicycle  rider,  who  ran  into  and  was  cut  by 
blades  in  attempting  to  ride  between  truck 
and  such  automobile  to  save  himself  from  a 
collision,  though  the  truck  driver,  in  so  park- 
ing truck,  did  not  anticipate  his  negligence  in 
so  doing  would  result  in  such  accident. 

5.  Negligence  ^==>59— Precise  Injury  need  not 
have  been  anticipated. 

One  who  is  negligent  is  liable  for  all  the 
consequences  which  naturally  flow  from  the 
negligent  act,  viewing  the  case  retrospectively, 
regardless  of  whether  they  could  have  been 
reasonably  anticipated;  it  being  sufficient  if  he 
ought  to  have  anticipated  that  tiie  accident  was 
likely  to  result  in  injuries  to  others. 

6.  IMuniclpal  oorporations  ^s»709tlO)^BIoyole 
rider  held  not  contributorlly  negligent  In  rid- 
ing between  parked  automobiles  to  avoid  ool- 
ilslon. 

A  bicycle  rider,  who  rode  into  a  narrow 
passage  between  truck  and  other  automobile 
parked  along  sidewalk  to  avoid  being  caught 
between  two  automobiles  approaching  him  and 
automobile  driving  behind  and  in  same  direc- 
tion as  bicycle,  and  who  was  injured  by  the 
open  mowing  machine  blades  projecting  from 
truck,  held  not  contributorlly  negligent,  pre- 
cluding recovery,  in  action  for  truck  driver's 
negligence  in  so  parking  truck. 

7.  Munldpal  corporations  ^=s>706(6)  — >Truok 
driver's  negligence  In  parking  truck  with 
sharp  mower  blades  projecting  therefrom,  as 
proximate  cause  of  injui^,  held  for  jury. 

In  an  action  for  injuries  to  bicycle  rider, 
who  ran  into  open  mowing  machine  blades  pro- 
jecting from  parked  truck  in  attempting  to  ride 
between  truck  and  other  parked  automobile, 
to  avoid  collision  with  automobiles  approaching 
him  from  opposite  direction,  the  question  of 
whether  truck  driver's  negligence  in  so  park- 
ing automobile  was  the  proximate  cause  of  the 
injury  held  for  the  jury. 

8.  Negllgenoe  ^s> 1 36 (25) —  Proximate  cause 
for  jury. 

It  is  the  province  of  the  court  to  determine 
in  the  first  instance  whether  or  not  the  facts 
offered  in  evidence  to  prove  injury  are  too  re- 
mote from  the  defendant's  negligence  to  con- 
stitute an  element  of  the  plaintiff's  recovery, 
and  where  the  court  is  unable  to  ascertain  such 
remoteness,  the  question  of  proximate  cause  is 
ordinarily  for  the  jury,  to  be  determined  as  a 
fact  in  view  of  the  circumstances. 


9.  Negllgenoe  ^=»ll9(6)~Pialntifrs  testimony 
alone  considered  on  question  of  contributory 
negligence,  where  defendant  failed  to  giv* 
statutory  notion. 

Where  defendants  failed  to  give  the  notice 
relating  to  the  defense  of  contributory  negli- 
gence required  by  Code  1919,  |  6092,  the  court 
properly  limited  the  evidence  on  the  issue  of 
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contributory  negligence  to  tiiat  introduced  by 
tbe  plaintiff. 


10.  Appeal  and  error  ^s>  1 004(1)— Verdict  not 
disturbed  as  exoeesive^  nnless  prejudice  or' 
mistake  is  shown. 

Appellate  court  will  not  disturb  the  yerdict, 
unless  the  damages  are  so  excessive  as  to  war- 
rant the  conclusion  that  the  jury  must  have 
been  influenced  by  partiality  or  prejudice,  or 
have  been  misled  by  some  mistake  in  view  of 
the  merits  of  the  case. 

11.  Damages  «=» 1 32 (8)— $7,542.85  venHot  for 
Injuries  to  arm,  permanently  distorting  liand, 
lield  not  so  excessive  as  to  warrant  appellate 
court's  interference. 

Verdict  for  $7,542.85  for  injuries  to  12 
year  old  boy's  arm,  resulting  in  a  permanently 
maimed  and  distorted  hand  and  in  the  boy's  be- 
ing physically  incapacitated  for  usefulness  at 
least  60  per  cent.,  held  not  so  excessive  as  to 
warrant  interference  by  appellate  court. 

Error  to  Corporation  Court  of  Fredericks- 
burg. 

Action  by  John  M.  'Doyle,  Jr.,  by  his  next 
friend,  against  A.  H.  Judy  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

F.  M.  Chichester  and  A.  T.  Embrey,  both 
of  Firedericksburg,  for  plaintiffs  in  error. 

WoL  W.  Butzner  and  O.  O'Conor  Goolrlck, 
both  of  Frederiok;sburg,  for  defendant  in 
error. 

SAUNDERS,  J.  This  action  was  brought 
by  the  defendant  in  error,  an  infant  under 
the  age  of  12  years,  suing  by  his  next  friend, 
against  the  plaintiffs  in  error,  to  recover 
damages  for  an  injury  to  the  right  arm  of 
the  plaintiff,  alleged  to  be  due  to  the  negli- 
gence of  the  defendants. 

The  trial  resulted  in  a  verdict  for  tbe  plain- 
tiff for  17,542.85,  upon  which  the  judgment 
under  review  was  rendered.  The  pertinent 
facts,  and  the  circumstances  under  which  the 
injury  complained  of  was  suffered,  are  as 
follows: 

The  appellants,  A.  H.  Judy  and  W.  G.  Keck- 
ler  (defendants  in  the  trial  court),  operated  a 
farm  in  Stafford  county,  under  a  partnership 
arrangement  In  the  discharge  of  certain 
duties  in  connection  with  the  farming  oper- 
ations, W.  G.  Keckler  came  to  Fredericks- 
burg, on  August  23,  1919^  in  a  Ford  auto- 
truck. While  in  town,  he  purchased  for  the 
use  of  the  farm  three  mowing  machine 
blades,  which  he  placed  In  the  body  of  the 
truck.  Two  of  these  blades  were  65  inches 
long,  and  the  third  one  77  Inches  long. 

A  mowing  machine  blade,  according  to  the 
description  given,  is  a  piece  of  tough  steel 
from  65  to  77  inches,  or  more,  in  length,  about 
five-sixteenths  of  an  inch  thick,  and  seven- 
eighths  of  an  inch  wide.  In  this  strip  holes 
are   drilled,   and   sections   riveted    thereon. 
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These  sections  have  one  blunt  end,  are  about 
3  inches  wide  at  the  base,  and  are  in  the 
shape  of  the  following  figure: 

The  edges  of  the  sections  are  bev- 
eled, and  ground  very  sharp.  Ordi- 
narily about  24  of  these  sections  are 
riveted  on  a  6-foot  blade. 

"At  the  end  of  the  blade  that  is  construct- 
ed to  fit  into  the  pitman  is  a  ball,  part  of  the 
ball  and  socket  joint ;  the  socket  being  on  the 
end  of  the  pitman."  This  end  of  the  blade  is 
called  the  knuckle  end. 

According  to  the  testimony,  the  defendant 
Keckler  placed  these  blades  in  his  truck 
body,  piled  the  one  on  the  other,  with  the 
sharp  edges  of  the  sections  exposed.  The 
knuckle  ends  were  in  the  forward  left-hand 
corner  of  the  body,  and  the  other  ends  in 
the  rear  right-ihand  comer;  "the  blades  being 
thus  diagonally  across  the  said  body,  and 
projecting  from  the  rear."  The  extent  of  this 
projection  is  stated  in  varying  terms.  Aver- 
aging these  statements,  it  may  be  said  with 
substantial  accuracy  that  the  blades  project- 
ed from  18  to  20  inches  beyond  the  tail  end 
of  the  truck  body.  The  box  constituting  the 
rear  end  of  the  truck  was  54  Inches  long,  34 
inches  wide,  and  5  inches  deep;  the  bottom 
of  this  body  being  33  inches  from  the  ground, 
and  projecting  backward  over  the  rear  axle 
28  inches.  Having  loaded  the  loose  blades 
upon  his  truck  in  the  fashion  described, 
Keckler  proceeded  by  various  streets  to  Car- 
oline street,  also  called  Main  street,  and  the 
principal  street  of  the  city.  He  proceeded 
southward  along  this  street  to  about  the  mid- 
dle of  the  block,  and  parked  his  car  at  an 
angle  of  about  45  degrees  to  the  curb  line, 
with  his  front  wheels  against  the  curb.  The 
relative  location  to  the  curbing  of  the  truck 
and  of  the  projecting  blade  ends,  with  their 
sharp  cutting  edges  facing  the  street,  are 
given  In  the  following  figure,  which  is  mere- 
ly illustrative,  and  not  undertaken  to  be 
drawn  to  scale: 

The  truck  was  parked 
between  two  cars, 
"quite  a  large  one  being 
on  the  upper  side  of  the 
truck,  which,  to  one 
coming  down  the  street, 
obscured  in  part  the  view  of  tjie  truck. 
There  was  very  little  space  between  the 
truck  and  the  car  next  down  the  street, 
and  about  3  feet  between  it  and  the  car  next 
above,  and  up  the  street  These  cars  were 
parked  at  about  the  same  angle  as  tbe  Ford 
truck. 

On  the  left  side  of  Caroline  street — that  is, 
the  east  side — and  opposite  from  and  slightly 
below  the  place  where  the  truck  was  parked, 
was  a  pile  of  brick  and  other  debris  in  the 
street.  A  Ford  sedan  was  parked  near  this 
rubbish  heap,  and  extending  into  the  street 
further  than  It  should  have  done.  This  rub- 
bish heap  and  sedan  so  obtruded  upon  the 
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street  that  when  can  were  i)arked  on  the 
opposing  side,  as  was  the  case  at  the  time  of 
the  accident,  the  street  was  reduced  to  a 
mere  alleyway  for  a  short  distance,  so  much 
narrowed,  indeed,  that  in  this  "throttle'*  two 
cars  could  not  pass. 

Having  parked  his  car  as  described  supra, 
Mr.  Keckler  left  the  same  unattended,  and 
went  off  to  purchase  a  pair  of  shoes.  Com- 
ing, now,  to  the  immediate  circumstances  of 
the  accident,  and  the  conduct  of  the  plaintifT, 
it  appears  that  the  latter  was  riding  a  bicycle 
slowly  and  carefully  down  Main,  or  Caro-* 
line,  street.  Behind  the  boy  was  a  motor 
car,  also  going  down  Main  street  In  front 
of  the  boy,  coming  up  Main  street,  and 
approaching  the  "throttle,"  were  two  motor 
cars.  The  front  car  stopped  in,  or  just  at  the 
mouth  of,  the  ^'throttle."  This  action  caused 
the  second  car  to  turn  slightly  to  the  left  (or 
west)  side  of  the  street,  and  as  it  continued 
to  move  fbrward,  it  completely  closed  the 
narrow  passage  left  for  moving  cars.  Thus 
the  boy  was  caught  between  the  cars  in  front, 
and  the  one  approaching  in  his  rear.  In  bis 
search  for  safety  he  swerved  to  the  right, 
riding  close  to  the  cars  parked  on  that  side  of 
the  street  When  he  came  to  the  opening  be- 
tween the  defendant's  truck  and  the  car 
north  of  it,  he  headed  in  for  the  sidewalk, 
ran  into  the  projecting  blades,  and  was  badly 
cut  in  the  right  arm.  Dr.  A.  J.  Wilson,  a 
veterinary  surgeon,  who  saw  the  accident, 
describes  it,  and  the  attendant  circumstances, 
as  follows: 

"I  was  looking  at  the  time  up  Main  street 
for  some  reason,  when  this  boy  came  riding 
down  the  street  on  a  bicycle,  and  it  appears 
the  way  was  blocked,  so  that  the  boy  could 
not  get  through,  and  I  saw  him  turn  in,  go  to- 
wards the  sidewalk  with  his  bicycle,  and  strike 
these  blades.    •    •    • 

*'Q.  What  caused  young  Doyle  to  turn  in  to- 
wards the  car  with  the  blades  in  it? 

''A.  The  street  was  blocked;  he  couldn't  help 
himself;  it  was  the  only  salvation  he  had;  he 
thought  there  was  an  opening  he  could  get 
through  to  the  sidewalk.  The  street  was  block- 
ed with  another  team,  or  an  automobile,  I 
couldn't  say  which.    •    ♦    • 

"Q.  And  you  say  he  turned  to  the  right  to 
avoid  the  approaching  car? 

"A.  Yes,  sir.    ♦    •    • 

"Q.  Did  you  see  the  boy  when  he  turned 
in  to  escape  this  jam? 

"A.  Yes,  sir. 
'Q.  At  what  speed? 

'A.  Not  very  fast,  just  creeping,   moseying 
along.    ♦    •    • 

**Q.  How  far  was  the  car  from  him — that  is, 
the  car  going  in  the  opposite  direction— when 
he  turned  in? 

*'A.  Right  about  behind  me — ^might  have  been 
down  Main  a  little;    it  was  right  close  to  me. 

'*Q.  How  many  car  lengths  from  him  ? 

"A.  About  one  car  length.    •    ♦    • 

"Q.  Tell  the  jury  the  exact  position  of  the 
boy  and  his  wheel  at  the  time  he  was  cut. 

"A.  He  turned  in,  these  blades  sticking  out 


<(i 


«« 


in  this  way  (indicating)  extending  behind  tk« 
car,  and  came  in  contact  with  the  blades  whei» 
he  turned,  and  of  course,  sticking  that  way 
the  impaction  with,  these  blades  severed  the 
arteries  in  the  boy's  arm.    •    *    • 

"Q.  From  what  you  saw,  please  state  whetb* 
er  or  not  young  Doyle  lost  control  of  his  ma- 
chine before  he  struck  the  blades. 

'*A.  I  don't  think  so." 

Henry  Satterwhite,  another  eyewitness  of 
the  accident,  testifies  in  part  as  follows: 

"Q.  Just  before  he  came  in  contact  with  the 
blades,  in  which  direction  was  he  looking,  and 
what  did  he  appear  to  be  looking  at? 

*'A.  At  the  cars  that  were  coming  towards 
him,  and  down  Main  street. 

"Q.  And  then  what  did  he  do? 

"A.  He  got  up  close  to  the  car;  he  was  pret- 
ty close  to  the  cars  that  were  parked  on  the 
right-hand  side  of  Main  street 

"Q.  What  did  he  do  just  before  he  came  in 
contact  with  the  blades? 

"A.  He  most  have  put  on  his  brakes;  he 
slid  down  and  lurched  into  the  car.    «    •    • 

'*Q.  Did  he  lose  control  of  his  wheel,  as  far 
as  yon  were  able  to  observe? 

^A.  I  don't  think  he  did.  He  stopped  it  be- 
cause he  was  in  a  dose  place.  I  am  sure  he 
did  not  lose  control  of  his  wheel,  because  when 
he  stopped  his  wheel  he  lurched  to  the  right 
side,  and  went  to  put  his  feet  down  and  catch 
himself.  ■ 

"Q.  And  it  was  then  he  came  in  contact  with 
the  blades? 

"A.  Yes,  sir. 

• . 

"Cross-Examinatioa. 

''Q.  Ck>uld  the  little  man  have  seen  these 
blades,  if  he  had  been  observant? 

"A.  I  don't  think  anybody  would  have  noticed 
them,  if  they  had  been  in  the  place  he  was  in. 

"Q.  What  was  that? 

'*A.  Because,  when  you  are  in  dose,  you  are 
not  looking  on  the  right-hand  side;  you  are 
looking  out  at  what  is  in  front,  and  trying  to 
get  out  of  the  way. 

"Q.  His  attention,  then,  seems  to  have  been 
occupied  with  the  oncoming  vehide,  and  not 
with  the  truck? 

'*A.  No,  sir;  I  do  not  think  he  could  have 
pfUd  any  attention  to  the  standing  truck  with 
the  car  coming  right  towards  him. 

"Q.  When  his  wheel  stopped,  you  say  it 
kind  of  turned  to  the  right? 

**A.  It  lurched  to  the  right 
'  "Q.  That  is,   the   whole   wheel  would  have 
fallen  to  the  ground,  if  he  had  not  been  on  it? 

'*A.  It  would  have  fallen;  but,  when  any- 
body goes  to  stop  a  wheel,  they  always  lurch 
to  the  right,  and  put  their  foot  down  and  catch 
themselves." 

Dr.  0.  Mason  Smith,  describing  the  inju- 
ries suffered  by  the  plaintiff,  states  that  Uie 
large  artery  in  the  arm,  called  the  brachial 
artery,  and  all  the  veins  in  the  front  of  the 
arm,  and  the  nerves,  were  severed ;  also  the 
biceps  muscle  and  tendon.  In  the  opinion  oi! 
Dr.  S.  U  Scott,  a  witness  for  the  plalatiff. 
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the  boy  !s  Incapacitated  for  physical  useful-  t  the  driver  of  a  vehicle,  meeting  another  ve- 


ness,  conservatively  speaking,  60  per  cent. 

The  boy's  right  forearm  is  smaller  than 
the  left,  the  hand  and  fingers  of  that  arm 
are  smaller,  the  arm  itself  a  little  crooked, 
and  the  second,  third,  fourth,  and  fifth  fin- 
gers of  the  hand  are  contracted. 

The  defendants  filed  six  bills  of  exceptions 
In  the  progress  of  the  trial.  The  first  three 
exceptions  related  to  certain  testimony  of- 


hicle,  must  seasonably  drive  to  the  right 
hand.  The  rider  of  a  bicycle,  when  thread- 
ing his  way  aloDg  a  congested  street,  filled 
with  other  speeding  vehicles  of  a  far  more 
massive  and  pretentious  character,  must 
often  seek  safety  by  pursuing  the  very 
course  followed  by  the  plaintiff  In  the  in- 
stant case,  namely,  by  turning  into  the  curb 
at  the  first  opening  which  presents  itself. 


fered  by  the  defendants  and  excluded  by  the   Under  such  circumstances,  he  should  not  be 


court. 
This   testimony  undertook  to  establish— 

"the  usual  manner  in  Virginia,  and  in  the  Fred- 
ericksburg community,  in  which  careful  and 
prudent  farmers  transport  mower  blades  from 
the  retail  stores  to  their  farms,  and  that  the 
method  of  transportation  adopted  by  the  de* 
fendants  with  the  blades  in  question  was  sim- 
ilar.*" 

Apart  from  other  objections  that  might 
be  made  to  this  testimony,  it  was  plainly 
irrelevant. 

[1]  The  issue  between  the  parties  in  the 
instant  case  was  not  whether  for  the  pur- 
pose of  continuous  transport  through  the 
streets  of  Fredericksburg,  or  along  the  high- 
ways of  the  county,  the  mower  blades  were 
packed  in  a  reasonably  sufficient  and  pru- 
dent fashion,  but  whether  the  defendant 
failed  to  use  ordinary  care  when  he  parked 
his  car  with  the  open  and  protruding  blades, 
as  described,  and  left  the  same  unattended. 
Conceding  that  the  defendants  could  have 
fully  proved  that  when  the  truck  was  in  mo- 
tion, the  exposed  and  protruding  blades  were 
not  a  menace  or  source  of  danger  to  other 
travelers  on  the  streets  or  highways,  such 
evidence  would  in  no  wise  have  aided  the 
solution  of  the  precise  issue  presented  in  the 
instant  case.  There  was  no  error  in  the  ac- 
tion of  the  trial  court  excluding  this  testi- 
mony. 

A  further  contention  of  the  defendants  is: 

That  the  "defendants'  truck  bad  the  right  to 
be  where  it  was,  and  in  the  manner  in  which  it 
was,'*  and  that,  this  being  so,  the  "defend- 
ants were  not  liable,  whether  the  injury  com- 
plained of  was  the  result  of  pure  accident,  or 
the  result  of  contributory  negligence  on  the 
part  of  the  plaintiff,  or  of  both  of  these  causes 
combined." 

[2]  Undoubtedly  the  defendants  «nJoyed 
tlie  right  to  park  their  car  on  the  street,  and 
for  the  extent  of  time  allowed  by  law,  they 
were  entitled  to  the  use  of  the  space  so  oc- 
cupied. But  they  had  no  right  to  occupy 
measurably  the  space  between  their  truck, 
and  the  next  car  above  it,  with  a  vicious  and 
dangerous  implement  liable  to  inflict  inju- 
ries upon  others  exercising  ordinary  care  in 
tbelr  use  of  the  streets. 

[3-9]  Under  the  conditions  of  modem  traf- 
tbCt  the  streets  of  a  city  are  used  by  many 
forms  of  motor  and  other  vehicles,  including 
bicydea.    Pursuant  to  the  law  of  the  road. 


unexpectedly  confronted,  in  his  quest  for 
safety,  with  the  sharp  and  serrated  edges 
of  exposed  and  dangerous  implements.  Or- 
dinary prudence  would  suggest  to  the  owner 
of  a  car  that.  If  he  proposed  to  park  the 
same  under  the  conditions  appearing  In  this 
case  and  leave  It  unattended,  he  should  at 
least  wrap  In  burlap,  or  other  material,  the 
dangerous  implements  which  he  carried,  or 
Inclose  them  between  boards  In  the  fashion 
described  by  one  of  the  witnesses.  Doubt- 
less the  defendant,  when  he  parked  his  car, 
did  not  anticipate  the  concurrence  of  circum- 
stances which  refjulted  in  the  injuries  suffer- 
ed by  the  plaintiff;  but  if  this  act  of  his 
was  a  negligent  one,  and  in  our  Judgment 
it  was,  the  defendant's  liability  does  not  de- 
pend upon  his  ability  to  foresee  the  ensuing 
circumstances  in  precise  detail.  The  rule 
of  liability  in  cases  of  the  character  of  the 
one  in  judgment  was  announced  in  N.  &  W. 
Rwy.  Co.  V.  Whltehurst,  125  Va.  263,  09  S, 
E.  569,  in  the  following  terms: 

"The  'forceableness,'  or  reasonable  anticipa- 
tion, of  the  consequences  of  a  wrongful  or  ner- 
ligent  act,  is  not  the  measure  of  liability  of  the 
guilty  party,  though  it  may  be  determinative 
of  the  question  of  his  negligence.  When  once 
it  has  been  determined  that  the  act  Is  wrong- 
ful or  negligent,  the  guilty  party  is  liable  for 
all  of  the  consequences  which  naturally  flow 
therefrom,  whether  they  were  reasonably  to 
have  heen  anticipated  or  not,  and,  in  determin- 
ing whether  or  not  the  consequences  do  natural- 
ly flow  from  the  wrongful  act  or  neglect,  the 
case  should  be  viewed  retrospectively;  that  is, 
♦  ♦  •  look^g  at  the  consequences,  were  they 
so  improbable,  or  unlikely  to  occur,  that  it 
would  not  be  fair  and  just  to  charge  a  reason- 
ably prudent  man  with  them?  If  not,  he  is 
liable. 

^This  is  the  test  of  liability;  but,  when  lia- 
bility has  been  established,  the  extent  is  to  be 
measured  by  the  natural  consequences  of  the 
negligent  or  wrongful  act.  The  precise  injury 
need  not  have  been  anticipated.  It  is  enough  if 
the  act  is  such  that  the  party  ought  to  have 
anticipated  that  it  was  liable  to  result  in  injury 
to  others." 

See,  also,  to  the  same  effect,  the  case  of 

Tripp  v.  City  of  Norfolk,  129  Va.  ,  106 

S.  E.  360,  and  the  cases  therein  cited. 

The  question  presented  lb  this  case  is 
whether  the  defendants  used  reasonable 
care  and  skill  in  the  exercise  of  the  lawful 
right  to  occupy  the  street.  Certainly,  upon 
the  facts  presented,  reasonably  falr-miuded 


10 


108  SOUTHEASTERN  REPORTER 


(Va 


men,  to  say  the  least,  might  differ  over  the 
question  of  the  exercise  of  reasonable  care 
on  the  part  of  the  defendant  in  parking  and 
leaving  his  truck  with  the  mowing  blades 
exposed  in  the  manner  depicted  by  the  evi- 
dence. The  court  remitted  to  the  jury  un- 
der a  proper  instruction  the  determination 
of  three  questions: 

First,  whether  the  defendants,  in  respect 
of  x>arking  and  leaving  their  truck  under  the 
circumstances  disclosed,  failed  to  use  ordi- 
nary care. 

Second,  If  the  Jury  considered  that  the  de- 
fendants did  fail  in  this  respect,  whether 
such  failure  on  their  part  was  the  proxi- 
mate cause  of  the  plaintiff^s  injury. 

Third,  whether  the  injury  sustained  by 
the  plaintiff,  was  sustained  on  his  part  while 
exercising  such  a  degree  of  care  and  caution 
as  under  the  circumstances  might  reason- 
ably be  exx)ected  from  one  of  his  age  and  in- 
telligence. 

[6]  The  Jury  found  for  the  plaintiff  on  all 
of  these  Issues,  and  there  is  no  ground  ap- 
parent for  disturbing  their  verdict.  With 
respect  to  contributory  negligence,  and  the 
degree  of  care  and  prudence  to  be  expected  of 
a  boy  of  the  plaintllTs  age  and  intelligence, 
the  jury  was  fully  instructed.  The  evidence 
clearly  shows  that  young  Doyle  was  accus- 
tomed to  drive  motor  vehicles,  knew  how  to 
ride  a  bicycle,  and  was  acquainted  with  the 
life  and  dangers  of  the  streets  of  a  city.  It 
is  positively  established  by  the  testimony  of 
the  eyewitnesses  to  the  accident  that  the  boy 
was  proceeding  at  this  time  in  the  most  care- 
ful and  judicious  manner,  and  that  his  un- 
expected collision  with  the  mowing  blades 
was  in  no  wise  due  to  recklessness  or  fail- 
ure to  exercise  ordinary  care  and  prudence. 
At  the  time  that  he  turned  into  the  curb, 
the  plaintiff  was  confronted  with  a  situa- 
tion likely  to  occur  to  a  bicycle  rider  at  any 
time  on  a  street  crowded  with  traffic,  and 
particularly  likely  to  occur  on  a  street  nar- 
rowed, as  Main  street  was  at  the  place  of 
the  accident,  by  cars  parked  on  both  sides  of 
the  thoroughfare,  supplemented  by  a  large 
rubbish  heap.  Under  such  circumstances, 
the  child  might  have  lost  his  head ;  but  the 
testimony  shows  that  he  did  not,  but  pro- 
ceeded with  care  and  circumspection.  Apart 
from  the  finding  of  the  Jury,  we  are  of  opin- 
ion from  the  evidence  that  the  plaintiff  was 
not  guilty  of  contributory  negligence. 

[7]  The  contention  of  the  defendants  that 
their  initial  negligence  was  not  the  proxi- 
mate cause  of  the  p1aintiff*s  injury,  but  that 
this  Injury  was  directly  traceable  to  the  In- 
dependent act  of  one  Shelton,  is  not  support- 
ed by  the  law,  or  the  facts  of  this  case. 
Two  cars  were  approaching  the  boy.  The 
one  in  front  stopped.  Thereupon  Shelton, 
who  was  driving  the  second  car,  turned  to 
the  left  and  entered  the  "throttle,**  or  nar- 
row passageway  between  the  rubbish  pile  and 


the  Ford  sedan  on  the  east  side  of  the  street 
and  the  truck  and  the  other  cars  on  the  op- 
posing side,  thus  making  it  necessary  for  the 
boy  to  steer  to  the  right,  and  enter  the  space 
above  the  truck.  It  is  true  that  the  mower 
blades  were  not  occupying  the  alleyway,  or 
"throttle*-;  but  they  were  occupying  In  part 
a  portion  of  the  street  which  the  rider  of 
the  bicycle  was  entitled  to  use  for  the  pur- 
poses of  safety,  when  confronted  with  the 
situation  presented  in  the  instant  case,  aris- 
ing from  the  use  of  a  congested  street  by 
vehicles  moving  in  opposite  directions.  It  is 
to  be  expected,  and  to  be  prepared  for,  that 
in  a  line  of  moving  vehicles  some  one  vehicle 
may  unexpectedly  stop.  The  drivers  of  oth- 
er vehicles  must  be  prepared  to  act  accord- 
ing to  the  circumstances  in  which  each  one 
finds  himself.  Shelton,  in  the  exercise  of 
ordinary  care,  turned  to  the  left  when  the 
vehicle  in  front  stopped.  This  was  the  prop- 
er thing  to  do.  The  plaintiff.  In  the  exercise 
of  the  same  care,  turned  Into  an  apparent- 
ly open  space,  seeking  the  curb,  and  intend- 
ing to  stop  until  Shelton's  car  had  passed. 
On  his  way  to  the  curb,  proceeding  slowly, 
he  ran  Into  the  exposed  mower  blades. 

[•]  It  is  the  province  of  the  court  to  deter- 
mine in  the  first  Instance  whether  or  not  the 
facts  offered  In  evidence,  tending  to  prove 
an  Injury  to  a  plaintiff,  are  too  remote  from 
the  defendant's  act  of  negligence  to  consti- 
tute an  element  of  the  plaintiffs  recovery. 
Fowlkes  V.  Southern  R.  R.  Co..  96  Va.  742, 
32  S.  E.  464. 

But  the  trial  court  found  Itself  unable  to 
make  this  ascertainment  of  remoteness,  and 
Instructed  the  jury  to  determine  from  the 
evidence  whether  the  defendants  failed  to 
exercise  ordinary  care,  and  whether  this 
failure,  if  it  took  place,  was  the  proximate 
cause  of  the  plaintiff's  injury.  This  action 
of  the  court,  as  heretofore  noted,  was  prop- 
er, under  the  circumstances,  and  in  no  wise 
to  the  prejudice  of  the  defendants.  '*The 
true  rule  is  that  what  is  the  proximate  cause 
of  an  injury  Is  ordinarily  a  question  for  the 
jury.  It  is  not  a  qustion  of  science  or  of  le- 
gal knowledge.  It  is  to  be  determined  as  a 
fact,  in  view  of  the  circumstances  of  fact 
attending  It."  Railway  Co.  v.  Kellogg,  94 
U.  S.  469,  24  L.  Ed.  256.  The  outstanding 
facts  of  this  case  are,  first,  the  failure  of 
the  defendants  to  use  reasonable  skill  and 
care  in  the  exercise  of  the  lawful  right  to 
occupy  the  street;  second,  the  resulting  in- 
jury to  the  plaintiff,  through  no  fault  of  his, 
while  lawfully  using  the  same  thoroughfare. 

[9]  Defendants  assign  as  error  the  fail- 
ure of  the  court  to  give  Instructions  A,  B, 
F,  and  G,  asked  for  on  their  part  In  view 
of  the  principles  and  conclusions  heretofore 
announced,  A  and  G  were  properly  refused, 
since  in  substance  they  directed  the  jury  to 
find  for  the  defendants  upon  the  theory  that, 
on  the  facts  established  by  the  evidence,  the 
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defendants  as  a  matter  of  law  were  not  lia- 
ble for  the  Injaries  suffered  by  the  plaintiff. 
Instrpction  B  was  modified,  and  given  for 
the  defendants  as  Instruction  J.  This  modi- 
fication consisted  in  adding,  after  the  words 
"all  the  circumstances  of  this  case/*  the 
words  "as  disclosed  from  the  plaintiff's  tes- 
timony.*' This  addition  was  proper,  as  the 
defendants  had  failed  to  give  the  notice  re- 
lating to  the  defense  of  contributory  negli- 
gence required  by  section  6092  of  the  Code. 
Instruction  F  was  modified  In  the  same  man- 
ner as  Instruction  B,  and  given  for  the  de- 
fendants as  Instruction  L. 

The  Instructions  given  by  the  court  cover- 
ed all  the  necessary  features  of  the  case, 
and  fully  and  accurately  presented  the  law 
to  which  the  parties  were  respectively  en- 
titled. Neither  In  the  Instructions  given, 
nor  in  the  Instructions  refused,  do  we  find 
error. 

[10, 11]  Defendants'  final  assignment  of 
error  Is  that  the  verdict  was  excessive  and 
on  that  ground  should  have  been  set  aside. 
The  boy  was  severely  Injured,  and  Is  left 
with  a  maimed  and  distorted  hand.  In  the 
Judgment  of  one  physician,  he  Is  "physically 
Incapacitated  for  usefulness  at  least  60  per 
cent."  There  Is  hope  of  some  relief  from 
his  present  condition  by  an  operation,  but 
the  success  of  that  operation  Is  entirely 
problematical.  There  Is  no  evidence  that 
the  Jury  was  moved  by  passion,  gross  error, 
or  Improper  motives  to  the  prejudice  of  the 
defendants.  As  this  court  said  In  Southern 
Railroad  Co.  v.  Smith,  107  Va.  653,  560,  59 
S.  B.  372,  375: 

"There  is  no  rule  of  law  fixiug  the  measure 
of  damages  in  such  cases,  and  it  cannot  be 
reached  by  any  process  of  computation.  It  is, 
therefore,  the  established  rule,  settled  by  nu- 
merous decisions  extending  from  Farish  &  Co. 
T.  Reigle,  11  Gratt.  697,  62  Am.  Dec.  666,  to 
♦  ♦  *  N.  &  W.  R.  R.  Co.  V.  Carr,  106  Va. 
508,  56  S.  B.  276,  that  this  court  will  not  dis- 
turb the  verdict  of  the  jury,  unless  the  damages 
are  so  excessive  as  to  warrant  the  belief  that 
the  jury  must  have  been  influenced  by  partial- 
ity or  prejudice,  or  have  been  misled  by  some 
mistaken  view  of  the  merits  of  the  case." 

It  is  not  considered  that  the  facts  of  the 
Instant  case  Justify  such  a  conclusion. 

We  find  no  error  In  the  action  of  the  trial 
court,  and  the  Judgment  complained  of  is 
affirmed. 

Affirmed. 

(190  Va.  4<4) 

NORTH    SHORE    IMPROVEMENT    CO.    V. 
NEW  YORK,  P.  &.  N.  R.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

16,  1921.) 

I.  Customs  and  usages  ^s» 1 7— Custom  eannot 
change  express  contract. 

Where  a  bill  of  lading  provided  for  deliv- 
ery of  a  car  at  a  particular  crossing  in  Nor- 


folk, a  general  custom  on  the  part  of  the  car- 
rier to  tender  delivery  of  cars  consigned  to 
Norfolk  in  Port  Norfolk  is  not  binding  or  ad- 
missible in  evidence,  for  custom  can  never  over- 
ride the  express  provisions  of  the  contract. 

2.  Carriers  <$=:»100(l)— Where  bill  of  lading 
calls  for  delivery  at  particular  crossing,  da- 
rn urraige  eannot  be  charged  nntll  delivery  is 
•0  made  at  variance  with  custom. 

Though  it  was  the  custom  of  carriers  to 
tender  delivery  of  cars  consigned  to  Norfolk 
at  Port  Norfolk,  yet  where  a  bill  of  lading  call- 
ed for  a  delivery  at  a  particular  siding  in  Nor- 
folk, the  custom  cannot  modify  the  written  con- 
tract of  the  parties,  and  until  delivery  is  made 
at  such  siding  demurrage  cannot  be  charged. 


3.  Appeal  and  0k*ror  ^=s>\  175(2)— Judgment,  In- 
correct In  law,  may  be  reversed  by  appellate 
court. 

Where  an  action  was  tried  on  an  agreed 
statement  of  facts,  but  judgment  was  incorrect- 
ly rendered  for  defendant,  the  appellate  court 
may,  pursuant  to  Code  lOli),  i  6365,  reverse  the 
judgment  for  defendant,  and  render  judgment 
for  plaintiff. 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  the  North  Shore  Improvement 
Company  against  the  New  York,  Philadelphia 
&  Norfolk  Railroad  Company  and  Walker  D. 
Hines,  Director  General  of  Railroads.  There 
was  a  Judgment  for  defendants,  and  plaintiff 
brings  error.  Reversed,  and  judgment  ren- 
dered for  plaintiff. 

Balrd  A  White  and  R.  Clarence  Dozier,  all 
of  Norfolk,  for  plaintiff  In  error. 

WlUcox,  Cooke  &  Wlllcox,  of  Norfolk,  for 
defendants  in  error. 

BURKS,  J.  This  is  an  action  against  the 
New  York,  PhiladelphU  &  Norfolk  Railroad . 
Company  and  Walker  D.  Hines,  Director 
General  of  Railroads,  to  recover  the  value  of 
a  carload  of  cement  and  the  freight  paid 
thereon,  which  cement  the  defendants  failed 
and  refused  to  deliver  to  the  plaintiff,  con- 
signee, after  it  had  paid  the  freight  thereon. 
Neither  party  requiring  a  Jury,  the  case  was 
tried  by  the  court  on  an  agreed  statement  of 
facts,  and  the  court  rendered  judgment  for 
the  defendants.  To  that  Judgment  the  plain- 
tiff excepted,  and  the  case  is  here  on  a  writ 
of  error  awarded  l^  one  of  the  Judges  of 
this  court 

The  facts  agreed,  as  far  as  they  need  be 
stated,  are  as  follows: 

^'The  car  in  question  was  shipped  in  accord- 
ance with  the  terms  of  the  bill  of  lading  offered 
in  evidence  by  the  plaintiff.  Upon  its  arrival 
in  Norfolk  notice  was  given  to  the  plaintiff  of 
that  fact  and  of  the  amount  of  freight  due 
thereon.  Subsequently  the  plaintiff  paid  the 
freight  and  obtained  the  receipt  therefor  of- 
fered in  evidence.  Later  In  the  day  upon  which 
this  payment  was  made,  the  plaintiff  was  noti- 
fied that  there  was  demurrage  due  on  the  car. 
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which  had  accrued  prior  to  the  payment  of 
freight,  and  was  told  that  this  demurrage  would 
have  to  be  paid  before  it  could  obtain  possession 
of  the  car.  The  plaintiff  thereupon  refused  to 
pay  any  demurrage  charges  because  the  car  had 
not  been  delivered  to  Colley  Avenue  siding,  the 
place  mentioned  in  the  biU  of  lading.  The  car 
was  thereupon  regularly  stored  and  disposed 
of. 

"It  is  further  agreed  that  the  car  was  never 
delivered  or  tendered  at  the  Colley  Avenue  sid- 
ing, or  any  other  place  except  Port  Norfolk, 
Norfolk  county,  Ya.,  that  being  the  place  which 
it  had  been  the  custom  of  the  railroad  for  a 
number  of  years  to  tender  cars  consigned  to 
Norfolk.  It  is  agreed  that  the  president  of 
the  plaintiff  company  would  testify  that  his 
company  had  only  been  doing  business  in  Nor- 
folk about  18  months,  and  had  no  knowledge  of 
the  custom  in  question.  That  the  custom  is 
to  hold  cars  at  Port  Norfolk,  notify  the  con- 
signee that  they  are  held  there  subject  to  its 
orders,  and  upon  the  payment  of  all  proper 
charges,  to  deliver  according  to  the  orders  of 
the  consignee;  *  *  *  that  the  liability  in  this 
case,  if  any,  is  upon  the  Director  General,  and 
that  the  Colley  Avenue  siding  is  not  owned  by 
the  New  York,  Philadelphia  &  Norfolk  RaU- 
road,  but  was  at  the  time  in  question  under 
the  control  of  the  Director  General." 

The  bill  of  lading  referred  to  shows  the 
shipment  of  the  cement  from  Coplay,  Pa., 
over  the  Lehigh  Valley,  New  York,  Philadel- 
phia &  Norfolk,  and  Norfolk  &  Western  Rail- 
roads to  North  Shore  Improvement  Company, 
Colley  Avenue  siding,  Norfolk,  Va.  The  re- 
ceipt offered  In  evidence  Is  dated  February 

0,  1919,  and  Is  for  $118.50  freight,  and  $3.56 
war  tax.  The  receipt  is  on  a  printed  form, 
apparently  intended  to  give  notice  of  the  ar- 
rival of  goods  and  other  information.  Stamp- 
ed on  the  face  of  it  is  the  date  January  30, 
1919,  and,  'rThls  car  is  held  at  Port  Norfolk, 
subject  to  orders  of  consignee,"  and,  "This 
<  ur  will  earn  demurrage  from  7  a.  m.  Feb. 

1,  1919,  as  follows,"  stating  the  amounts. 
The  agreed  statement  of  facts  shows  that 

the  plaintiff  had  notice  of  the  arrival  of  the 
c-nr  and  the  amount  of  freight  due  thereon. 
1 1  does  not  appear  how  this  notice  was  given, 
or  that  the  plaintiff  had  any  notice  of  when 
ihe  demurrage  would  begin,  or  that  any  had 
n  I  ready  accrued,  or  that  the  printed  receipt 
WHS  ever  seen  by  any  officer  or  agent  of  the 
])laintiff  until  the  freight  was  paid  February 
(i,  1919.  It  affirmatively  appears  that  "later 
in  the  day  upon  which  this  payment  was 
lande  the  plaintiff  was  notified  that  there 
was  demurrage  due  on  the  car,  which  had  ac- 
crued prior  to  the  payment  of  the  freight 
mid  was  told  that  this  demurrage  would  have 
to  be  paid  before  it  could  obtain  possession 
of  the  car,"  and  that  the  plaintiff  refused  to 
pay  the  demurrage  because  the  car  had  not 
1  eon  delivered  to  the  Colley  Avenue  siding. 
It  thus  fairly  appears  that  at  the  time  the 
freight  was  paid  the  plaintiff  had  no  actual 
lujtice  of  any  demand  upon  It  for  demurrage. 
Nor  could  the  tariff  filed  with  the  Interstate 


Commeroe  Commission  give  constmctive  no- 
tice of  demurrage  charges  if  the  car  had  not 
yet  reached  its  destination. 
[1]  The  statement  of  facts  shows  that^ 

''It  has  been  the  custom  of  the  railroad  for 
a  number  of  years  to  tender  at  Port  Norfolk 
cars  consigned  to  Norfolk." 

But  the  car  in  question  was  not  consigned 
to  Norfolk,  but  to  a  designated  siding  in  Nor- 
folk. Furthermore,  there  Is  no  sufficient  evi- 
dence that  this  usage  of  the  company,  desig- 
nated *'custom,"  was  so  general  as  to  charge 
the  plaintiff  with  knowledge  thereof,  and  it 
does  not  appear  that  he  had  actual  notice. 
The  existence  of  the  usage,  however,  if  known 
to  the  plaintiff,  would  not  override  the  ex- 
press provisions  of  a  contract  in  conflict 
therewith.  Contracts  not  contrary  to  a  trade 
usage,  and  which  are  silent  on  the  subject 
of  the  usage,  are  deemed  to  have  been  made 
with  reference  to  such  usage,  because  such 
is  the  presumed  intention  of  the  parties,  pro- 
vided the  parties  have  actual  or  imputed 
knowledge  of  the  usage.  But  if  the  contracc 
deals  with  the  subject  of  the  usage  and  con- 
flicts therewith,  the  contract  prevails.  Thus, 
if  I  contract  for  the  construction  of  a  brick 
wall  at  80  much  per  thousand,  saying  nothing 
as  to  how  the  count  is  to  be  made,  and  there 
is  a  trade  usage  to  estimate  the  number  of 
bricks  by  allowing  so  many  per  cubic  foot, 
I  will  be  bound  by  that  usage  if  I  know  of 
it,  or  if  it  was  so  general  and  universal  that 
I  ought  to  have  known  of  it,  but  if  I  contract 
for  the  wall  at  to  much  per  thousand,  actual 
count,  the  trade  usage  is  eliminated,  and  the 
contract  fixes  the  method  of  ascertaining  the 
number  of  bricks  to  be  paid  for.  Richmond 
v.  Barry,  109  Va.  274.  OS  S.  B.  1074.  So  here 
it  Is  immaterial  how  general  and  universal 
the  usage  may  have  been  as  to  cars  consign- 
ed to  Norfolk,  or  what  knowledge  the  plain- 
tiff may  have  had  thereof,  the  usage  is  elim- 
inated as  a  part  of  the  agreement  of  the 
parties,  because  the  contract  of  the  parties 
(the  bill  of  lading)  called  for  delivery  of  the 
car  at  a  particular  siding  in  the  city  of  Nor- 
folk. The  contract  is  in  conflict  with  the 
usage,  if  otherwise  applicable,  and  overrides 
it 

"Proof  of  usage  can  only  be  received  to  show 
the  iutention  or  understanding  of  the  parties 
in  the  absence  of  a  special  agreement,  or  to 
explain  the  terms  of  a  written  contract. 
*  *  *  In  all  cases  where  evidence  of  usage 
is  received,  the  rule  must  be  taken  with  this 
qualification,  that  the  evidence  be  not  repug- 
naut  to  or  inconsistent  with  the  contract." 
Tilley  v.  County  of  Cook,  103  U.  S.  155.  162 
(26  L.  Sid.  374).  "No  usage  can  be  incorpo- 
rated into  a  contract  which  is  inconsistent  with 
the  terms  of  the  contract.**  Orieut  M.  Ins. 
C^.  V.  Wright,  1  Wall.  45(»,  17  I4.  Bd.  506. 

In  speaking  of  a  written  contract,  express- 
ed in  clear  and  unambiguous  language,  thia 
court  has  said: 
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'^ExtraneouB  evideace  of  a  custom  which  al- 
ters or  Taries  the  terms  of  such  a  contract  is, 
upon  familiar  principles,  inadmissible.**  Suth- 
erland T.  Gibson,  117  Ya.  944,  845,  86  S.  E. 
108. 

To  the  same  effect,  see  Straus  ▼.  Fahed, 
117  Va.  633,  85  S.  E.  069;  Charles  Syer  ft 
Co.  y.  Lester,  116  Va.  541,  82  S.  B.  122.  In 
DixoQ  V.  Dunham,  14  111.  324,  826,  it  is  said: 

"No  usage  or  custom  can  be  admitted  to  vary 
or  control  the  express  terms  of  a  contract,  but 
they  may  be  admitted  to  determine  that,  which 
by  the  contract  is  left  undetermined.  The  par- 
ties, by  the  contract,  may  abrogate  any  cus- 
tom, no  matter  how  ancient  or  uniform,  but 
such  custom  cannot  abrogate  the  terms  of  a 
contract.  Whenever  there  is  a  conflict,  the 
contract  must  controL" 

Many  other  cases  could  be  added  to  the 
same  effect 

[2]  Counsel  for  the  defendant  in  error,  in 
their  brief,  correctly  state  the  case  when  they 
say: 

'^There  is  only  one  real  question  in  this  case: 
Had  the  car  reached  its  destination  for  the 
purpose  of  demurrage  when  it  arrived  at  Port 
Norfolk?  The  defendant  relies  only  on  its  cus- 
tom to  support  its  contention  in  this  case.' 


»t 


We  have  already  Indicated  plainly  our  an- 
swer to  the  question  propounded  and  the  rea- 
sons therefor,  as  applied  to  the  facts  of  this 


In  Scoivem  v.  Chicago,  etc^  B.  Co.,  188 
111.  App.  126  (1914),  the  bill  of  lading  called 
for  delivery  of  cars  at  '^Morgan  street  team 
tracks  Chicago,  Illinois."  The  carrier  trans- 
ported the  cars  to  Chicago,  and  placed  them 
on  a  "holding  and  inspection  track"  on  its 
line  at  Western  avenue  in  said  citjr.  The 
consignee  refused  to  accept  delivery  at  Wes- 
tern avenue,  and  asked  that  the  cars  be 
placed  on  the  Morgan  street  team  tracks. 
The  carrier  insisted  that  the  Western  avenue 
"holding  and  inspection  tracks"  was  the 
usual  place  of  delivery  intended  by  the  con- 
tract of  the  parties;  that  by  the  rules  and 
custom  of  the  carrier,  which  were  well  known 
to  the  plaintiff.  Western  avenue  was  the 
place  of  delivery  for  all  cars  consigned  to 
the  Morgan  street  team  tracks,  and  that 
the  Western  avenue  tracks  was  the  place 
of  delivery  fixed  by  the  bill  of  lading,  which, 
in  addition  to.  the  designation  of  the  "Morgan 
street  team  tracks"  as  the  place  of  delivery, 
also  contained  the  provision  that  the  carrier 
was  to  carry  the  car  "to  its  usual  place  of 
delivery  at  said  destination."  The  court, 
however,  took  a  different  view,  and  held  that 
where  the  bill  of  lading  designates  a  certain 
side  track  in  a  city  as  the  destination  of  a 
shipment,  the  delivery  must  be  at  the  side 
track  designated,  and  the  fact  that  the  bill 
uf  lading  also  contains  a  provision  for  car- 
riage "to  its  usual  place  of  delivery  at  said 
destination,"  and  that  under  the  rules  and 
ipeneral  customs  of  the  company  cars  were 
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delivered  at  a  certain  "holding  and  inspec* 
tion  track"  two  miles  distant  from  the  siding 
designated  does  not  authorize  the  introduc- 
tion of  evidence  of  such  custom  for  the  pur- 
pose of  establishing  a  destination  other  than 
that  named  in  the  bill  of  lading.  Further- 
more, that  a  clause  In  a  bill  of  lading  pro- 
viding for  carriage  "to  its  usual  place  of 
delivery  at  said  destination"  does  not  give 
the  carrier  the  right  by  its  rules  and  custom 
to  change  the  place  of  destination  specifical- 
ly named  in  the  bill  of  lading,  even  though 
the  holder  of  the  bill  of  lading  had  knowl- 
edge of  the  carrier's  rules  and  custom  in  that 
respect 

In  Texas,  etc.,  B.  Co.  v.  Driskill  (1910)  61 
Tex.  Civ.  App.  310,  128  S.  W.  466,  the  holding 
of  the  court  Is  well  stated  in  the  syllabus 
as  follows: 

"Where  a  railroad  company  contracts  to  de- 
liver a  car  of  lumber  to  the  consigoee  in  a  speci- 
fied part  of  a  city,  a  tender  of  the  lumber  to 
the  consignee  at  its  station  in  the  city  is  not 
a  compliance  with  its  undertaking,  and  its  fail- 
ure to  deliver  in  the  part  of  the  dty  specified  is 
a  breach  of  its  contract,  so  that  a  sale  of  the 
lumber  for  charges  claimed  to  be  due  thereon 
was  a  conversion  thereof,  which  made  it  lia- 
ble to  the  shipper  for  its  value." 

In  this  case  a  rehearing  was  asked  by  both 
plaintiff  and  defendant^  but  was  refused  in 
separate  opinion& 

In  New  York,  etc,  B.  Co.  v.  Porter  (1915) 
220  Mass.  547,  108  N.  £.  499,  there  was  a 
consignment  of  coal  to  the  private  tracks  of 
the  consignee,  which  were  under  the  exclu- 
sive control  of  the  carrier.  The  carrier  re- 
fused to  make  such  delivery  until  tiie  freight 
was  paid,  and  subsequently  charged  demur- 
rage.   The  court  held  that — 

"Where  a  shipment  of  coal  was  consigned 
for  delivery  to  a  coal  dealer  on  a  private  track, 
which  was  located  on  the  land  owned  by  the 
dealer,  but  under  exclusive  control  of  the  car- 
rier, the  carrier  was  not  entitled  to  payment 
of  freight  or  to  demurrage  until  the  cars  had 
been  delivered  on  that  track." 

In  the  course  of  the  opinion  of  Judge  Lor- 
ing  it  is  said: 

"In  our  opinion  the  question  is  whether  the 
plaintiff  was  entitled  to  the  freight  before  it 
had  completed  the  transportation.  It  is  plain 
that  It  was  not.  The  case  comes  within  tho 
elementary  proposition  that  in  the  absence  of 
a  special  stipulation  a  men  is  not  entitled  to  his 
pay  until  he  has  finished  his  job.  iSee,  for  ex- 
ample, Adams  v.  Clark,  9  Cush.  215,  216,  217, 
57  Am.  Dec.  41." 

In  Lee  v.  Erie  B.  Co.,  i73  App.  Dlv.  75,  77, 
158  N.  Y.  Supp.  730,  732,  it  was  stid: 

"It  was  a  part  of  the  implied  cqn^ract  duty 
of  the  defendant  to  place  this  car  on  the  plain- 
tiff's private  track,  and  until  it  did  so  it  had 
not  performed  its  contract,  and  no  freight  or 
demurrage  charges,  although  previocsly  earned, 
were  collectable.    The  contract  of  transporta- 
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tion  by  a  common  carrier  Includes  placing  the 
cars  conyeniently  for  loading  and  unloading. 
The  incidental  consignee  can  require  the  car 
to  be  placed  at  a  conyenient  point  for  unload- 
ing and  a  reasonable  opportunity  therefor. 
When  the  consignee,  as  in  this  case,  has  his  own 
track,  and  requires  a  car  to  be  placed  thereon 
for  unloading,  it  is  the  duty  of  the  transporta- 
tion company  to  comply  with  his  requirement. 
This  was  not  done  in  the  present  case,  nor 
was  the  car  ever  in  a  position  where  it  could 
be  couTeniently  unloaded.  In  New  York,  etc., 
R.  Co.  V.  General  Electric  Co.,  167  App.  Div. 
726,  at  page  732,  153  N.  Y.  Supp.  478,  at  page 
482,  it  was  said  by  this  court,  speaking  through 
Bir.  Justice  Woodward:  *We  believe  it  may  be 
laid  down  broadly  that  transportation  by  rail- 
road of  carload  lots,  under  present  day  condi- 
tions, requires  a  convenient  placing  of  the  car 
for  loading,  and  an  equally  convenient  placing 
of  the  car  for  unloading,  and  that  the  mere 
question  of  whether  the  tracks  are  upon  the 
property  of  the  shipper  or  upon  the  right  of 
way  of  the  transportation  company  is  of  no 
consequence  upon  this  point.  Primarily,  it  ia 
the  duty  of  the  transportation  company  to  af- 
ford sidings,  and  a  convenient  place  of  loading 
or  unloading,  and  a  proper  placing  of  the  cars. 
If  the  shipper  furnishes  the  sidings,  it  does 
not  relieve  the  transportation  company  of  the 
duty  of  conveniently  placing  the  cars.'" 

The  only  cases  cited  for  the  defendant  in 
error  are  not  applicable  to  the  facts  of  the 
present  case.  In  Swan  v.  Railroad,  106  Tenn. 
229,  61  S.  W.  57,  it  does  not  appear  that  any 
particular  place  of  delivery  was  specified  in 
the  bill  of  lading,  other  than  the  dty  of 
Nashville.  The  consignee  insisted  on  deliv- 
ery on  a  siding  over  which  the  carrier  had 
no  control,  as  the  usual  place  of  delivery  on 
such  shipments,  and  refused  to  pay  freight 
or  demurrage  unless  and  until  such  delivery 
was  made.  The  consignee  was  of  doubtful 
solvency,  and  the  court  said: 

"The  defendant  company  could  not  be  requir- 
ed to  part  with  the  possession  and  control  of 
the  property  until  its  legitimate  charges  were 
paid,  and  to  have  placed  it  on  the  plaintiffs 
premises,  where  he  could  unload  it  as  he  saw 
proper  and  when  he  pleased,  was  virtually  to 
part  with  possession,  and  to  surrender  Its  lien 
for  freight  and  other  charges" 

— and  this  it  was  under  no  obllgati<nL  to  do. 
No  such  question  is  involved  in  the  instant 
case,  as  the  agreed  facts  state  that  the  de- 
livery siding  "was  at  the  time  in  question 
under  the  control  of  the  Director  General," 
who  was  the  carrier. 

In  Citizens'  Bank  v.  Norfolk  &  W.  R.  Co., 
115  Va.  45,  78  S.  B.  568,  the  point  of  desti- 
nation of  cars  of  coal  was  Lambert's  Point, 
and  it  was  held  that,  when  the  cars  reached 


the  Lambert's  Point  terminals,  where  such 
cars  were  usually  to  await  the  arrival  of  the 
ship  which  was  to  take  on  the  coal,  they  had 
reached  their  destination,  although  such 
terminals  covered  a  distance  of  six  miles. 
Flirthermore,  the  shipment  was  a  foreign 
shipment,  controlled  by  the  rules  of  the  In- 
terstate Commerce  Commission,  which  made 
the  terminal  yards  aforesaid  the  destination 
and  provided  for  the  demurrage  charge. 

In  Berwind- White  Coal  MinhDig  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  235  U.  S.  371,  35  Sup.  Ct. 
131,  59  L.  Ed.  275,  a  mere  memorandum  opin- 
ion was  rendered.  The  facts  were  not  very  ful- 
ly given.  The  shipments  involved  were  of 
carloads  of  coal  from  West  Virginia  to  Chi- 
cago, there  to  be  reconsigned.  They  were 
not  shipped  to  any  particular  point  in  Chi- 
I  cago,  and  the  fact  that  they  were  there  to. 
be  reconsigned  would  seem  to  indicate  that 
they  were  to  be  placed  at  such  point  as  was 
usual  for  such  reconsignment  They  were 
so  placed.    The  memorandum  opinion  says : 

"The  facts  are  these:  The  storage  tracks  of 
the  railroad  for  cars  bUled  to  Chicago  for  re- 
consignment  were  at  Hammond,  Ind.,  a  con- 
siderable distance  from  the  terminals  of  the 
company  nearer  the  center  of  the  city,  but  were 
convenient  to  the  belt  line  by  which  cars  could 
be  transferred  to  any  desired  new  destination, 
and  the  holding  on  such  tracks  of  can  con- 
slimed  as  were  those  in  question  was  in  ac* 
cordance  with  a  practice  which  had  existed  for 
more  than  20  years.  Under  these  circumstanc- 
es the  contention  is  so  wholly  wanting  in  foun- 
dation as  in  fact  to  be  frivolous." 

[3]  This  decision  rendered  in  1914  affirms 
the  Appellate  Court,  First  District,  of  the 
state  of  Illinois,  which  is  the  same  court 
that  rendered  the  decision  in  1914,  in  Scov- 
ern  v.  Chicago,  etc.,  R.  Co.,  supra.  We  find 
nothing  in  the  Berwind-White  Case  that  in 
any  way  contravenes  our  holding  in  the  case 
at  bar.  By  the  "facts  agreed"  it  is  conceded 
that  the  car  never  reached  the  destination 
called  for  in  the  bill  of  lading,  and  under 
the  law  the  defendant  in  error  had  no  right 
to  charge  demurrage  thereon.  The  Judgment 
of  the  trial  court  must  therefore  he  set  aside 
because  the  law  applicable  to  the  "facts 
agreed"  is  in  favor  of  the  plaintiff  in  error, 
and  this  court,  in  pursuance  of  section  6365 
of  the  Code,  will  render  final  Judgment  in 
favor  of  the  North  Shore  Improvement  Com- 
pany (plaintiff  in  error)  against  Walker  D. 
Hines,  Director  General  of  Railroads  of  the 
United  States  (defendant  in  error)  for  the 
sum  of  $786.65,  with  interest  thereon  at  6 
per  cent  per  annum  from  March  1,  1919,  un- 
til payment,  and  for  the  costs. 

Reversed. 


VM 


(130  Va.  245) 

W.  S.  FORBES  &.  CO.  v.  SOUTHERN  COT- 
TON OIL  CO. 
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9.  Constitutional  law  «=»48— Statute  should  not 
be  declared  uncons^titutfonal  unless  plainly  so. 

A  statute  should  not  be  declared  unconstitu- 
tionaly  unless  so  plainly  unconstitutional  as  to 
leave  no  doubt. 


(Supreme  Court  of  Appeals  of  Virginia.    June 

16,  1921.) 

I.  Appeal  and  error  «=5>843 (4)— Propriety  of 

sastalning  demurrer  to  original  declarations 

not  reviewable,  question  being  moot. 

Where  plaintiff  under  Code  1»19,  §  6116, 

excepted  to  the  sustaining  of  demurrers  to  the 

original  declaration,  the  matter  will  not  be  re- 

yiewed,  the  question  being  moot  as  plaintiff  filed 

an  amended  declaration  and  did  not  stand  on 

the  original. 

2.  Sales  ^=s>8i  (I )— Time  held  of  essence  of  con- 
tract. 

Where  a  sale  contract  fixes  a  particular 
time  for  the  delivery  of  cotton  seed  oil,  the 
price  of  which  is  fluctuating,  time  is  considered 
of  the  essence  of  the  contract,  and  failure  to 
perform  within  the  time  limited  ordinarily  con- 
stitutes a  breach. 

3.  Evidence  ^=9129(6)  Evidence  that  in  pre« 
vious  contract  the  seller  waived  strict  per- 
formance Inadmissible. 

Where  a  contract  required  the  buyer  of  cot- 
ton seed  oil  to  furnish  cars  within  stipulated 
time,  evidence  that  in  case  of  a  previous  con- 
tract the  seller  waived  delay  is  not  admissible; 
it  not  appearing  that  there  was  an  increase  in 
the  market  price,  as  in  case  of  the  latter  con- 
tract. 

4.  Trial  ^s»59(2)— The  order  of  examination 
of  witnesses  rests  chiefly  in  discretion  of  trial 
ooart. 

The  order  of  the  examination  of  witnesses 
rests  chiefly  in  the  discretion  of  the  trial  court. 

5.  Appeal  and  error  «=»  1 058  (2)— Refusal  to 
permit  witness  to  answer  question  not  error, 
where  question  is  subsequently  allowed. 

Where  the  same  question  was  later  allowed, 
the  action  of  the  trial  court  in  first  refusing  to 
permit  the  witness  to  answer  question  not  er- 
ror. 

6.  Customs  and  usages  ^=»I7— Where  contract 
expressly  fixed  time  for  performance,  It  can- 
not be  varied  by  custom. 

Where  a  contract  for  the  sale  of  cotton 
seed  oil  expressly  fixed  the  time  for  perform- 
ance, it  cannot  be  varied  by  an  alleged  custom 
of  the  seller  that  in  event  of  the  buyer's  fail- 
ure to  furnish  cars  within  the  time  limited,  the 
delay  would  be  waived. 

7.  Jury  ^=»i  I  (5)— Provisions  of  federal  Con- 
stitution as  to  Jury  trial  do  not  apply  to  state. 

Const  U.  S.  Amend.  7,  declaring  that  in 
suits  at  common  law  where  the  value  in  con- 
troversy shall  exceed  |20,  the  right  of  trial  by 
jury  shall  be  preserved,  does  not  apply  to  state 
courts,  but  is  applicable  only  to  the  federal 
court. 

8.  Jury  ^=»9— Jury  trial  cannot  be  taken  away 
by  implication. 

The  right  to  jury  trial  cannot  be  take/a  away 
by  implication. 


10.  Jury  ^=s>  13 (3)— Constitutional  guaranty  of 
Jury  trial  in  suit  between  man  and  man  does 
not  apply  to  chancery  cases. 

While  Const.  1902,  $  11,  declares  that  in 
controversies  respecting  property  and  in  suits 
between  man  and  man,  trial  by  jury  is  prefera- 
ble to  any  other,  and  ought  to  be  held  sacred, 
jury  trial  is  not  proper  in  a  chancery  case;  the 
word  "suit"  as  used  in  the  section  being  used 
in  the  same  sense  as  the  word  "controversies," 
and  not  including  chancery  proceedings. 

11.  Trial  «s>176— By  demurrer  to  evidence  the 
whole  case  is  talcen  away  from  the  jury. 

By  demurrer  to  the  evidence,  which  is  a 
well-established  practice,  the  whole  case  is  tak- 
en away  from  the  jury,  and  referred  to  the 
court  for  decision. 

12.  New  trial  <e=s>i64— On  setting  aside  verdict, 
trial  court  is  not  bound  to  grant  Judgment  to 
unsuccessful  party. 

Under  Code  W19,  |  6251,  declaring  that 
when  the  verdict  of  a  jury  in  a  civil  action  is 
set  aside  by  the  trial  court  on  the  ground  that 
it  is  contrary  to  the  evidence  or  without  evi- 
dence to  support  it,  a  new  trial  shall  not  be 
granted  if  there  is  sufficient  evidence  before  the 
court  to  enable  it  to  decide  the  case,  the  trial 
court,  on  setting  aside  a  verdict  of  the  jury, 
is  not  required  to  render  judgment  for  the  par- 
ty against  whom  verdict  was  rendered. 

13.  Jury  «=s>34 (3)— Provision,  that  on  setting 
aside  verdict  for  ineufllctenc^  of  evidence  trial 
court  shall  decide  the  cause»  not  a  denial  of 
jury  trial. 

While  Const.  1902,  |  11,  declares  that  in 
all  controversies  respecting  property  and  in 
suits  between  man  and  man  trial  by  jury  is 
preferabJe  and  ought  to  be  held  sacred,  y«t  in 
view  of  the  practice  of  demurring  to  the  evi- 
dence, and  of  the  fact  that,  unless  evidence  rais- 
ing the  controversy  is  presented,  there  is  no 
scope  for  the  jury's  function.  Code  11^19,  §  6251, 
declaring  that,  when  the  verdict  of  a  jury  in  a 
civil  action  is  set  aside  by  the  trial  court  upon 
the  ground  that  it  is  contrary  to  the  evidence, 
etc.,  a  new  trial  shall  not  be  granted  if  there 
is  sufficient  evidence  for  the  court  to  decide 
the  case  upon  its  merits,  but  such  final  judg- 
ment shall  be  entered  as  to  the  court  shall 
seem  right  and  proper,  does  not  work  a  denial 
of  the  right  to  jury  triaL 

14.  Statutes  ^=»225— If  two  statutes  can  stand 
together,  they  should  be  so  construed. 

If  two  statutes  can  stand  together  they 
should  be  so  construed. 


15.  New  trial  ^s» 1 64— Provision  that  in  event 
verdict  Is  set  aside  as  unsupported  by  evi* 
dence  trial  court  shall  render  Judgment  does 
not  conflict  with  provision  forbidding  peremp- 
tory Instructions. 

Code  1919,  §  6003,  forbidding  peremptory 
instructions  directing  verdict,  is  not  in  conflict 
with  section  6251,  declaring  that,  if  verdict  be 
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set  aside  as  contrary  to  the  eTldence,  etc.,  the 
trial  court  shall  render  judgment,  for  the  first 
section  is  intended  to  prevent  errors  hy  the 
court  in  the  heat  of  trial,  while  the  latter  allows 
the  court  to  act  after  deliberation. 

16.  Appeal  and  error  €=»882(I7)— Party  can- 
not complain  of  finding  In  aocordance  with  its 
view. 

Where  defendant  insisted  that  the  contract 
was  made  with  reference  to  the  rules  of  an  as- 
sociation, and  an  instruction  on  that  issue  was 
given  at  its  instance,  it  cannot  complain  of  a 
finding  in  accordance  with  that  view. 

17.  Sales  <gs»l8l(l)— Buyer  has  thd  burden  of 
showing  that  he  furnished  tank  oars  within 
the  time  limited. 

Where  the  contract  for  sale  of  cotton  seed 
oil  required  the  buyer  to  furnish  tank  cars  with- 
in time  limited,  the  buyer,  on  suing  for  breach, 
has  the  burden  of  showing  that  he  furnished 
the  cars  within  the  time  limited. 

18.  Sales  ^=s>  1 8 1  <  1 1 )— Evidence  insufficient  to 
sliow  that  buyer  of  cotton  seed  oil  delivered 
tanks  to  the  seller  within  time. 

Where  a  contract  for  the  sale  of  cotton  seed 
oil  required  buyer  to  furnish  tanks  within  time 
limited,  evidence  held,  in  an  action  by  the  buy- 
er for  the  seller's  breach,  insufficient  to  show 
that  the  buyer  furnished  tanks  within  time. 

Appeal  from  Circuit  CJourt  of  City  of  Rich- 
mond. 

Assumpsit  by  W.  S.  Forbes  &  Co.  against 
the  Southern  Cotton  Oil  Company.  A  verdict 
tor  plaintiff  was  set  aside,  and  Judgment 
entered  for  defendant,  and  plaintiff  appeals. 
Afiirmed. 

S.  S.  P.^Patteson,  of  Richmond,  for  appel- 
lant 

Coke  &  Pickrell  and  R.  W.  Carrington,  all 
of  Richmond,  for  appellee. 

BURKS,  J.  This  Is  an  action  of  assumpsit 
brought  by  the  plaintiff  in  error,  a  corpora- 
tion (plaintiff  below),  against  the  defendant 
in  error  (defendant  below),  to  recover  dam- 
ages for  failure  to  deliver  according  to  con- 
tract two  tanks  of  crude  cotton  seed  olL 
There  was  a  verdict  for  the  plaintiff  for  $800, 
which  the  trial  court  set  aside  and  entered 
judgment  for  the  defendant  pursuant  to 
section  6251  of  the  Code.  The  plaintiff  ex- 
cepted, and  the  case  Is  brought  here  on  a 
writ  of  error  to  that  Judgment. 

[1]  The  plaintiff  filed  an  original  and  also 
an  amended  declaration,  to  which  the  trial 
court  sustained  a  demurrer,  and  the  plaintiff 
by  leave  of  court  filed  a  second  amended  dec- 
laration. A  demurrer  to  the  last  declaration 
was  overruled,  and  the  case  was  tried  on  the 
general  issue  of  nonassumpsit  The  plaintiff 
was  permitted  to  prove  its  whole  case  under 
the  second  amended  declaration,  but,  hav- 
ing excepted  to  the  ruling  of  the  trial  court 
sustaining  the  demurrer  to  the  original  and 


first  amended  declarations,  as  provided  by 
section  6116  of  the  Code,  It  Insists  that  we 
shall  pass  upon  the  sufficiency  of  the  original 
and  amended  declarations.  If  there  was  er- 
ror in  sustaining  the  demurrer  thereto  it 
was  harmless,  and  the  question  presented  is 
moot.  The  statute  was  not  Intended  to  apply 
to  such  a  case.  This  court  does  not  under- 
take to  correct  harmless  errors. 

The  contract  which  is  the  subject  of  litiga- 
tion was  made  by  brief  telegrams  of  offers 
by  the  defendant,  which  were  accepted  by 
the  plaintiff,  and  is  substantially  as  follows: 
On  March  6,  1917,  the  defendant  agreed  to 
sell  to  the  plaintiff  two  tanks  of  basis  prime 
crude  cotton  seed  oil,  at  90  cents  a  gallon, 
f.  o.  b.  North  Carolina  Mills,  delivery  to  be 
made  last  half  of  March  in  tanks  to  be  fur- 
nished by  the  plaintiffs.  The  defendant  had 
a  number  of  such  oil  mills  and  was  to  notify 
the  plaintiffs  at  which  of  its  mills  it  would 
make  delivery. 

On  March  16^  1917,  the  defendant  wrote 
the  plaintiff  from  Savannah,  Qa.,  as  follows: 


<*i 


'Referring  to  your  purchase  of  March  6th 
of  two  tanks  basis  prime  crude  cotton  seed  oil 
at  90^  per  gallon  f.  o.  b.  North  Carolina  Mills, 
calling  for  last  half  March  shipment. 

^Tlease  forward  immediately  one  tank  each 
to  the  Southern  Cotton  Oil  (3o.  mills  located 
at  Fayettevillo,  and  Wilson,  N.  0.,  furnishing 
Mr.  E.  B.  Borden,  Jr.,  D.  M.  the  Southern  Cot- 
ton Oil  Co.,  Goldsboro,  N.  C,  with  full  ship- 
ping instructions  furnishing  copy  of  your  ad- 
vices to  the  undersigned. 
"Yours  truly, 

'C.  W.  Bridgeir,  Traffic  Department." 


<«i 


It  is  not  positively  shown  when  this  let- 
ter was  received,  though  the  plaintiff  admits 
it  might  have  been  received  as  early  as 
March  18.  On  March  21,  the  plaintiff  replied 
as  follows: 

"Answering  your  letter  of  the  16th,  we  will 
arrange  to  send  the  two  empty  tanks,  south,  the 
first  of  next  week,  we  will  send  them  to  the 
points  mentioned,  Fayetteville  and  Wilson  sup- 
plying full  shipping  instructions  to  Goldsboro, 
and  copy  of  our  advices  to  you  at  Savannah.' 


»t 


The  tank  cars  were  not  delivered  to  the 
defendant  for  the  reception  of  the  oil  during 
the  last  half  of  March.  One  of  them  was 
shipped  from  Richmond  March  30,  but  did 
not  reach  its  destination  till  April  2.  The  oth- 
er was  shipped  from  Richmond  April  2  and 
reached  its  destination  April  5.  The  plain- 
tiff relies  upon  a  trade  usage  and  also  up- 
on the  manner  of  doing  business  between  the 
parties  operating  under  former  contracts  as 
an  excuse  tor  not  making  prompt  delivery  of 
the  tanks,  and  offered  evidence  to  show  a 
well-established  usage  of  trade  in  that  busi- 
ness not  to  require  delivery  of  the  tanks  on 
the  exact  date  called  for  in  the  contract^ 
but  simply  to  require  the  date  to  be  approx- 
imated, also  to  show  prior  dealings  betweea 


As»For  other  casea  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbared  Diseata  and  Indaxaa 


Ya.)  W.  fl.  FORBES  A  CO.  r.  SOUTHERN  COTTON  OIL  00.  IT 

(108  8.B.) 

the  same  parties  In  the  performance  of  slm-  r  facts  are  shown  as  to  the  February  delivery. 


ilar  contracts  In  which  approximate  dates  of 
delivery  and  reshipment  of  tank  cars  had 
been  accepted  as  performance  of  the  con- 
tract. These  facts  were  sought  to  be  estab- 
lished by  the  testimony  of  W.  O.  Hockaday, 
the  plaintiflfs  sales  manager  and  purchasing 
agent.  But  the  questions  put  to  the  witness 
were  objected  to  on  the  ground  that  the 
plaintiff  was  seeking  to  prove,  "not  a  cus- 
tom of  trade,  or  custom  of  this  particular 
trade,  but  he  wants  to  take  the  preceding 
dealings  to  modify  the  express  written  terms 
of  this  contract."  Upon  this  contention  the 
trial  court  ruled: 

*'If  there  is  a  general  custom  of  the  trade, 
well  known  and  acted  upon  by  all  parties,  and 
that  custom  is  pleaded,  then  you  can  prove  that 
custom  as  a  well-known  custom  in  the  trade, 
and  it  becomes  part  and  parcel  of  every  con- 
tract; but  the  mere  fact  that  there  were  deal- 
ings or  other  contracts  by  which  these  other 
contracts  were  allowed  to  be  changed  cannot 
come  in  this  case." 

[2,3]  The  trial  court*  not  being  satis^ed 
that  the  testimony  of  the  witness  was  of 
such  character  as  ought  to  be  allowed  to  go 
to  the  jury,  sent  the  Jury  out,  and  permit- 
ted the  witness  to  be  examined  and  cross- 
examined  at  length  to  ascertain  the  facts  on 
these  points,  and,  having  ascertained  the  ex- 
tent of  his  knowledge,  excluded  hi&  evidence 
on  these  questions.  The  testimony  of  the  wit- 
ness did  not  establish  any  trade  usage  on  the 
subject  that  could  affect  the  express  contract 
of  the  parties,  nor  did  it  show  any  prior  deal- 
ings that  could  affect  such  contract.  While 
the  witness  testified  that  the  plaintiff  had 
been  dealing  with  the  defendant  for  the  pur- 
chase of  cotton  seed  oil  for  several  years 
prior  to  the  present  controversy,  his  exam- 
ination disclosed  only  two  other  contracts 
between  them  for  the  purchase  of  cotton  seed 
oil,  one  in  which  the  contract  called  for  the 
sale  and  delivery  in  first  half  of  February 
preceding  the  contract  in  suit  of  two  tanks 
in  which  the  tanks  were  not  delivered  till 
February  16  and  19,  but  were  accepted  and 
filled  by  the  defendant.  The  other  for  sale 
and  delivery  of  three  tanks  at  a  price  stated 
"subject  to  market  changes"  in  the  first  half 
of  April  immediately  following  the  March 
contract  here  in  litigation.  Only  one  of 
these  contracts  was  prior  to  the  contract  in 
suit,  and  that  was  for  delivery  the  first  half 
of  February.  The  fact  that  the  i^laintiff  was 
not  held  to  the  exact  date  of  delivery  under 
the  February  contract  gave  it  no  right  to  ex- 
pect or  demand  a  similar  indulgence  on  the 
March  contract.  The  circumstances  sur- 
rounding the  two  contracts  may  have  been 
entirely  different.  Indeed,  the  record  shows 
that  the  contract  in  suit  was  entered  into  on 
March  6,  1917,  and  that  between  that  date 
and  March  31  there  was  an  advance  of  from 
6  to  10  cents  a  gallon  in  the  oil.    No  such 
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In  contracts  of  this  nature,  time  is  of  the  es- 
sence of  the  contract,  and  failure  to  perform 
within  the  time  limited  by  the  contract,  as  a 
rule,  constitutes  a  breach.  Bowes  v.  Shand, 
2  App.  Cas.  455,  463 ;  Norrington  v.  Wright, 
115  U.  8.  188,  6  Sup.  Ct.  12,  29  L.  Ed.  866; 
Cleveland  Rolling  Mill  ▼.  Rhodes,  121  U.  S. 
255,  7  Sup.  Ct.  882,  30  L.  Ed.  920;  Norfolk 
Hosiery  Co.  v.  JEtna,  etc^  Co.,  124  Va.  221, 
235,  98  S.  E.  43.  The  trial  court  committed 
no  error  in  excluding  the  testimony. 

[4, 9]  B^Kception  was  taken  to  the  ruling  of 
the  trial  court  in  refusing  to  permit  a  wit- 
ness to  answer  a  question,  but  the  same 
que.stlon  was  put  to  the  same  witness  at  a 
later  stage,  and  he  was  permitted  to  answer 
it.  The  error.  If  any,  was  harmless.  The 
order  of  the  examination  of  witnesses  lies 
chiefly  in  the  discretion  of  the  trial  court. 
Robertson's  Ex'r  v.  Atlantic  Coast  Realty 
Co.,  129  Va. ,  106  S.  E.  521. 

[6]  Exception  was  also  taken  to  the  action 
of  the  trial  court  in  refusing  to  permit  the 
plaintiff  to  ask  its  only  witn^^s  several  ques- 
tions relating  to  prior  dealings  between  the 
plaintiff  and  the  defendant  with  reference  to 
the  sale  and  purchase  of  crude  cotton  seed 
oil.  As  hereinbefore  stated,  the  court  permit- 
ted the  witness  to  be  examined  and  cross- 
examined  at  length,  out  of  the  presence  of 
the  Jury,  and  thereby  learned  that  he  could 
not  testify  as  to  any  usage  of  trade  in  the 
business  that  could  affect  the  contract,  and 
that  as  to  contracts  between  the  parties  to 
this  action  he  testified  as  to  only  two  other 
contracts,  one  before  and  the  other  after 
the  one  here  In  litigation,  and  that  they  were 
separate  and  distinct  contracts,  with  no  oth- 
er relation  to  each  other  except  that  they 
were  between  the  same  parties,  for  the  sale 
of  crude  cotton  seed  oil,  and  deliveries  were 
for  the  last  half  or  first  half  of  a  month. 
Under  these  circumstances,  the  trial  court 
refused  to  permit  the  questions  to  be  an- 
swered. In  this  there  was  no  error.  As  to 
how  far  a  trade  usage  may  affect  an  express 
contract,  see  North  Shore  Imp.  Co.  v.  New 
York,  &c.,  R.  Co.,  108  S.  E.  11,  decided  to- 
day. 

The  chief  complaint  of  the  plaintiff  in  er- 
ror is  of  the  action  of  the  trial  court  in 
setting  aside  the  verdict  in  favor  of  the 
plaintiff  on  the  ground  that  it  was  contrary 
to  the  evidence  or  without  evidence  to  sup- 
port it,  and  in  entering  judgment  for  the 
defendant,  as  provided  in  such  case  by  sec- 
tion 6251  of  the  Code.  The  plaintiff  in  error 
insists  that  there  was  evidence  to  support 
the  verdict,  and  that  the  court  erred  in  set- 
ting it  aside,  but  that  if  the  verdict  was  prop- 
erly set  aside  a  new  trial  should  have  been 
awarded  because  section  6251  is  unconstitu- 
tional, in  that  it  deprived  the  plaintiff  of  a 
trial  by  jury.  The  plaintiff  in  error  further 
insists  that  if  section  6251  is  held  to  be  con- 
stitutional, the  trial  court  erred  in  not  reu- 
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dering  Judgment  for  the  full  amonnt  claimed 
by  the  plaintiff,  instead  of  a  Judgment  for 
the  defendant.  The  validity  of  section  6251 
is  the  storm  center  of  the  contention  of  the 
plaintiff  in  error  and  will  be  first  disposed  of. 
[7-13]  It  is  claimed  that  section  6251, 
which  is  copied  in  the  margin,^  denied  to 
the  plaintiff  a  trial  by  Jury,  which  is  forbid- 
den by  section  11  of  the  Constitution,  which 
declares  that — 

"In  controversies  respecting  property,  and  in 
suits  between  man  and  man,  trial  by  jury  is 
preferable  to  any  other,  and  ought  to  be  held 
sacred;  but  the  General  Assembly  may  limit 
the  number  of  jurors  for  civil  cases.    ♦    ♦    ♦  " 

The  earlier  Constitutions  used  the  phrase 
"the  ancient  trial  by  Jury,"  but  the  word 
"ancient"  was  stricken  out  by  the  Constitu- 
tion of  1869,  and  has  not  since  appeared. 
The  provision  for  a  Jury  of  less  than  12 
was  first  inserted  in  the  Constitution  of 
1902.  These  changes  indicate  certain  de- 
partures from  the  "ancient"  common  law. 

The  provision  has  seldom  been  before  this 
court  for  interpretation.  In  Watson  v.  Alex- 
ander, 1  Wash.  (1  Va.)  840,  356,  it  is  said: 

"The  Constitution  declares  that  trial  by  jury 
is  preferable  to  all  others,  and  ought  to  be  held 
sacred.'  To  go  no  farther,  it  may  be  affirmed 
that  this  mode  of  trial  is  never  to  be  taken 
away  by  implication,  or  without  positive  words 
in  an  act  of  assembly.  Laws  for  this  purpose 
sometimes  give  the  court  an  express  power  to 
proceed,  without  the  solemnity  of  a  jury;  most 
usually  to  proceed  upon  motion  in  a  summary 
way,  by  which  the  same  thing  is  understood." 

In  Burke  v.  Levy's  Ex'rs,  1  Rand.  (22  Va.) 
1,  on  a  motion  for  award  of  execution  on 
a  forthcoming  bond,  it  was  held  that  where 
non  est  factum  is  pleaded  the  court  may  en- 
ter Judgment  without  the  intervention  of  a 
Jury,  or  it  may  impanel  a  Jury  at  its  discre- 
tion.   It  was  said  that — 

"Although  that  court  might  have  called  in  a 
jury  to  decide  the  points  submitted  by  the  plea, 
it  was  not  compellable  to  do  so." 

The  holding  is  based  upon  the  fact  that 
the  proceeding  was  "by  action  in  a  summary 
way,"  and  Watson  v.  Alexander,  supra,  is 
cited  as  authority.  In  Sailing  v.  McKinney, 
1  Leigh  (28   Va.)  42,  19  Am.  Dec.  722,  the 

^  "When  the  yerdict  of  a  Jury  in  a  civil  action 
is  set  aside  by  a  trial  court  upon  the  ground 
that  it  is  contrary  to  the  evidence,  or  without  evi- 
dence to  support  it,  a  new  trial  shall  not  be  granted 
if  there  is  sufficient  evidence  before  the  court  to 
enable  it  to  decide  the  case  upon  its  merits,  but 
such  final  Judgment  shall  be  entered  as  to  the  court 
shall  seem  right  and  proper.  If  necessary  to  as- 
sess damages,  which  have  not  been  assessed,  the 
court  may  impanel  a  Jury  at  its  bar  to  make  such 
assessment,  and  then  enter  such  final  Judgment. 
Nothing  In  this  section  contained  shall  be  con- 
strued to  give  to  trial  courts  any  greater  power 
over  verdicts  than  they  now  have  under  existing 
rules  of  procedure,  nor  to  impair  the  right  to  move 
for  a  new  trial  on  th^  ground  of  atter-disoovered 
evidence." 


question  of  the  right  to  a  trial  by  Jury  does 
not  appear  to  have  been  raised,  nor  is  it 
referred  to  in  any  of  the  opinions  delivered, 
but  the  reporter  (Mr.  Benjamin  Watklns 
Leigh)  in  his  report  of  the  case,  says: 

''This  was  a  motion  made  in  the  circuit  court 
of  Scott  county  by  McKinney,  late  high  sheriff 
of  that  county,  against  Sailing,  his  deputy,  for 
the  amount  of  a  judgment  which  the  common- 
wealth had  recovered  against  McKinney  in  the 
general  court  on  account  of  taxes  collected 
by  Sailing,  which  he  had  failed  to  pay  into  the 
treasury.  Sailing  pleaded  several  pleas  in  bar, 
on  which  issues  were  Joined,  and  these  issues 
were  tried  by  a  Jury;  but  the  jury,  not  agreeing, 
were  discharged,  and  the  cause  continued  to 
another  term,  when  the  court,  dispensing  with 
a  jury  [see  Burlce  v.  Levy,  1  Rand.  IJ,  heard 
the  whole  case  and  gave  judgment  against  Sail- 
ing for  $541.20,  with  interest  from  November 
12,  1822  till  paid,  and  costs,  spreading  all  the 
facts  proved  in  the  case  upon  the  record. 
From  this  judgment  Sailing  appealed  to  this 
court." 

The  Judgment  of  the  trial  court  was  af- 
firmed. 

In  Cedl  V.  Early,  10  Grat.  (61  Va.)  198. 
202,  the  court,  speaking  of  Issues  of  fact  rais- 
ed in  a  proceeding  by  motion,  says: 

"The  court  may  itself  try  the  issues,  although 
of  fact,  or  call  in  a  jury  for  that  purpose,  at 
its  discretion.  Burke,  Adm'r,  v.  Leigh*8  Ex*r, 
1  Rand.  1 ;  1  Rob.  Pr.  600." 

The  right  to  proceed  without  a  Jury  in 
this  summary  way  seems  not  to  have  been 
doubted,  and  is  not  referred  to  In  the  opin- 
ion. 

In  1  Rob.  Praa  (old)  600,  referred  to  in 
the  opinion,  the  following  comment  Is  made 
by  that  distinguished  author: 

"The  trial  by  jury  is  never  to  be  taken  away 
by  implication,  or  without  positive  words  in  an 
act  of  assembly.  But  laws  sometimes  give  the 
court  an  express  power  to  proceed  without  the 
solemnity  of  a  jury;  and  the  same  thing  is  un- 
derstood when  the  power  is  given  the  court  to 
proceed  upon  motion,  in  a  summary  way.  Pen- 
dleton, President,  in  Watson,  etc.,  v.  Alexander, 
1  Wash.  356.  Where  jurisdiction  is  given  by 
motion  in  a  summary  way,  and  the  defendants 
pleaded  non  est  factum,  the  court  may  call  in 
a  jury  to  decide  the  points  submitted  by  the 
plea,  but  is  not  compellable  to  do  so.  Burke's 
Adm*r  v.  Levy's  Bx'rs,  1  Rand.  1." 

The  seventh  amendment  of  the  Ck>nstitu- 
•tion  of  the  United  States  provides  that — 

"In  suits  *at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law. 


tt 


But  this  amendment  is  restricted  to  feder- 
al courts,  and  has  no  application  to  proce- 
dure in  the  state  courts.  Brown  v.  New 
Jersey,  175  U.  S.  172,  20  Sup.  Ct.  77,  44  U 
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Ed.  119;  dies.  &  O.  R.  Go.  y.  Camahan,  118 
Va.  46,  86  S.  E.  868,  and  cases  cited. 

We  are  thus  left  free  to  decide  the  ques- 
tion of  tbe  validity  of  the  statute,  unhamp- 
ered by  any  prior  binding  authority.  The 
statute  is  a  new  and  important  one,  and 
demands  careful  consideration.  There  are 
many  cases  bearing  collaterally  on  the  ques- 
tion, but  they  cannot  all  be  considered  in  an 
opinion  of  reasonable  length.  The  statute 
was  proposed  by  the  revisors  of  the  Code  of 
1919,  and  enacted  by  the  Legislature.  The 
revisors  were  carefully  selected  with  refer- 
ence to  the  work  to  be  submitted  to  them, 
and  it  is  to  be  presumed  that  they  gave  the 
statute  their  careful  consideration,  and,  in 
drafting  it  and  submitting  it  to  the  Legis- 
lature, they  gave  their  deliberate  Judgment 
as  to  its  constitutional  validity.  To  this 
must  be  added  the  judgment  of  the  Legisla- 
toie  in  adopting  it.  In  a  peculiar  sense, 
therefore,  this  court  ought  not  to  pronounce 
the  section  unconstitutional  unless  it  is 
plainly  so— so  plainly  as  to  leave  no  doubt 
on  the  subject  City  of  Roanoke  v.  Elliott, 
123  Va.  393,  96  S.  E.  819;  Strawberry  HiU 
V.  Starbuck,  124  Va.  71,  97  S.  B.  862. 

The  latter  part  of  the  section  declares : 

"Nothing  in  this  section  contained  shall  be 
construed  to  give  to  trial  courts  any  greater 
power  over  verdicts  than  they  now  have  under 
existing  rules  of  procedure,  nor  to  impair  the 
right  to  move  for  a  new  trial  on  the  ground  of 
after-discovered  evidence.** 

What  powers  did  the  court  then  have  over 
verdicts?  The  rule  in  this  state  has  been  so 
repeatedly  announced  that  we  cannot,  within 
reasonable  limits,  do  more  than  refer  to  a 
few  of  the  decisions. 

In  Jackson's  Adm*r  v.  Wickham,  112  Va. 
128, 131,  70  S.  E.  539,  540,  it  is  said  : 

'The  issue  of  fact  thas  sharply  drawn  was 
fairly  submitted  to  the  jury,  and  by  them  resolv- 
ed in  favor  of  the  plaintiff.  No  rule  is  better 
settled  by  the  decisions  of  this  court  than  that, 
where  a  case  has  been  properly  submitted  to 
a  jury  and  a  verdict  fairly  rendered,  it  ought 
not  to  be  set  aside,  unless  manifest  injustice 
has  been  done,  or  unless  the  verdict  is  plainly 
not  warranted  by  thfe  evidence. 

*The  doctrine  is  clearly  stated  by  Judge  Burks 
in  Blair  and  Hoge  v.  Wilson,  28  Grat.  165,  as 
foIlowB:  'Every  reasonable  presumption  should 
be  made  in  support  of  a  verdict  of  a  jury  fairly 
rendered^  and,  according  to  the  long-establish- 
ed, well-settled  rule  of  tUs  court,  such  a  ver- 
dict cannot  be  set  aside  as  against  the  evi- 
dence, unless  there  is  a  plain  deviation— unless 
the  evidence  is  plainly  insufficient  to  warrant 
tbe  finding.' 

'In  Morien  v.  Norfolk  &  Atlantic  Terminal 
Co.,  102  Va.  622,  40  S.  E.  907  (which  is 
strikingly  similar  to  the  case  in  judgment), 
the  court  said:  *In  such  case  the  preponderance 
of  evidence  cannot  influence  the  action  of  the 
court  in  considering  a  motion  for  a  new  trial. 
Tbe  jury  may  discard  the  preponderance  of 
evidence  as  unworthy  of  credence,  and  accept 


the  evidence  of  a  single  witness  upon  which  to 
base  their  verdict,  and  upon  well-settled  prin- 
ciples the  verdict  cannot  be  disturbed  if  the 
evidence  of  that  witness  is  sufficient,  standing 
alone,  to  sustain  it.  Nor  is  interference  with 
a  verdict  authorized  where  the  court  merely 
doubts  its  correctness,  or  would  itself  have 
found  a  different  verdict.  The  admissibility  of 
evidence  is  with  the  court,  but  its  weight  is 
wholly  with  the  jury.* 

"Applying  these  principles  to  the  case  in 
judgment,  it  is  clear  that  the  trial  court  erred 
in  setting  aside  the  first  verdict' 


n 


In  Bashford  v.  Rosenbaum  Hardware  Co., 
120  Va.  1,  90  S.  E.  625,  the  judgment  of  the 
trial  court  was  reversed  because  it  had  im- 
properly set  aside  the  verdict  of  the  jury 
in  a  personal  injury  case  where  the  ques- 
tion of  the  contributory  negligence  of  the 
plaintiff  was  involved,  the  court  holding 
that— 

"Whether  a  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries  has  been  guilty 
of  contributory  negligence  is  a  question  for  the 
jury  under  proper  instructions  from  the  court, 
and  their  finding  will  not  be  disturbed  where 
the  evidence  is  conflicting,  or  is  such  that  rea- 
sonable men  might  fairly  differ  as  to  whether 
there  was  such  negligence  or  not.  Every  rea- 
sonable inference  should  be  made  in  favor  of 
a  verdict  fairly  rendered,  under  proper  instruc- 
tions from  the  court,  in  such  a  case,  and  it 
should  not  be  set  aside  unless  the  evidence  is 
plainly  insufficient  to  support  it." 

In  Palmer  v.  Showalter,  126  Va.  306,  101 
S.  E.  136,  it  was  held  that — 

This  court  "will  sustain  a  verdict,  although 
it  was  set  aside  by  the  trial  judge,  unless  it 
can  perceive  that  there  has  been  a  plain  devia- 
tion from  right  and  justice,  and  that  the  jury 
have  found  a  verdict  against  the  law,  or  against 
the  evidence." 

These  cases  are  but  typical.  Many  more 
could  be  added.  They  manifest  the  great  re- 
spect that  is  accorded  the  verdict  of  a  jury 
fairly  rendered.  It  is  not  suflSdeat  that  the 
judge,  if  on  the  jury,  would  have  rendered 
a  different  verdict.  It  is  not  sufficient  tliat 
there  is  a  great  preponderance  of  the  evl« 
dence  against  it.  If  there  is  conflict  of  tes- 
timony on  a  material  point,  or  if  reasonably 
fair-minded  men  may  differ  as  to  the  con- 
clusions of  fact  to  be  drawn  from  the  evi- 
dence, or  if  the  conclusion  is  dependent  upon 
the  weight  to  be  given  the  testimony.  In 
all  such  cases  the  verdict  of  the  jury  1» 
final  and  conclusive,  and  cannot  be  disturb- 
ed, either  by  the  trial  court  or  by  this  court; 
or  if  improperly  set  aside  by  the  trial  court, 
it  will  be  reinstated  by  this  court.  But  with 
all  the  respect  that  is  justly  due  to  the  ver- 
dict of  a  jury,  and  which  is  freely  accorded 
to  it,  if  there  has  been  "a  plain  deviation 
from  right  and  justice,"  even  a  court  of 
law  will  not  make  itself  a  party  to  such  a 
wrong  by  entering  up  judgment  on  it  The 
initial  step  of  the  trial  court,  that  of  set- 
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ting  aside  the  Terdict,  can  only  be  tak^ 
either  where  there  is  no  evidence  at  all  to 
support  the  verdict,  or  else  the  verdict  is 
plainly  contrary  to  the  evidence,  and  does 
not  come  within  the  rule  above  stated.  This 
Initial  step  must  be  taken,  under  the  condi- 
tions stated,  before  the  trial  court  can  enter 
such  judgment  as  to  it  shall  seem  right  and 
proper.  Such  was  the  state  of  the  law  when 
this  statute  was  proposed  and  enacted. 

It  would  seem  that  a  litigant  who  cannot 
produce  sufficient  evidence  to  prevent  this 
initial  step  ought  not  to  be  granted  further 
indulgence  to  produce  additional  evidence 
when  the  Judgment  of  the  law  is  against 
him  on  the  case  which  he  has  been  given  the 
fullest  opportunity  to  present  Be  Is  not 
cut  off  if  he  can  bring  himself  within  the 
rule  relating  to  after-discovered  evidence. 

Assuming  that  this  Initial  step  has  been 
properly  taken,  that  the  verdict  has  been 
rightly  set  aside,  has  the  Legislature  the 
power  to  authorize  the  trial  court  to  enter 
up  such  Judgment  as  is  right  and  proper?  Is 
it  obliged  to  authorize  another  trial  by  Jury? 
Does  the  Constitution  guarantee  a  jury  trial 
in  all  ''suits  between  man  and  man?"  Must 
a  Jury  pass  upon  questions  of  law  as  well 
as  of  fact?  No  such  claim  can  be  made.  We 
must  look  to  the  law  as  it  existed  when  the 
Constitution  was  adopted  and  as  it  has  been 
uniformly  construed  since  that  time.  We 
think  we  may  also  safely  assume  that  it  was 
the  substance  of  "trial  by  Jury"  that  our 
forefathers  sought  to  preserve,  and  not  its 
mere  form.  The  province  of  the  Jury  is  to 
settle  questions  of  fact,  and  when  the  facts 
are  ascertained  the  law  determines  the 
rights  of  the  parties.  This  law  is  announced 
by  the  court  or  Judge. 

"Every  judgment  is  the  conclusion  of  a  syl- 
logism of  which  the  law  is  the  major  (unex- 
pressed) and  the  fact  the  minor  premise.  Such 
being  understood  to  be  the  law— and  such  being 
the  fact  ideo  consideratum  esti  and  then  fol- 
lows the  judgment  as  the  conclusion."  Tuck- 
•cr's  PI.  p.  19. 

It  is  the  method  of  ascertaining  the  fact 
that  is  intended  to  be  preserved  by  the 
Constitution,  but  if  the  litigant  offers  no 
evidence  of  the  fact  which  is  essential  to  the 
maintenance  of  his  pleading,  or  offers  so  lit- 
tle in  opposition  to  that  of  his  adversary 
thnt  a  verdict  in  accordance  with  that  little 
would  be  a  manifest  injustice  to  his  adver- 
sary, In  other  words,  if  the  litigant  has  offer- 
ed no  facts  upon  which  a  Jury  would  be 
warranted  in  finding  a  verdict  in  his  favor, 
then  he  has  not  presented  a  controversy  re- 
specting property  or  a  suit  between  man  and 
man  that  entitles  him  to  the  Jury  trial 
guaranteed  by  the  Constitution.  It  is  the 
function  of  a  pleading  to  state  facts,  not  law; 
and  of  evidence  to  support  the  facts  alleged 
in  the  pleading.  If  no  such  evidence  is  of- 
fered»  or  none  that  would  warrant  a  jury 


of  fair-minded  men  in  finding  a  Terdict  in 
accordance  therewith,  then  the  rights  of 
the  parties  become  a  question  of  law,  and 
there  is  no  controversy  to  be  determined  by  a 
jury,  and  the  constitutional  guaranty  doea 
not  apply.  The  word  ''suit"  is  not  always 
used  in  a  strictly  technical  sense.  Technical- 
ly the  word  "suit,"  Is  sometimes  restricted 
to  litigation  in  a  court  of  equity,  and  the 
word  ''action"  is  applied  to  litigation  at  law. 
As  used  In  the  Constitution,  the  word  "suit" 
is  manifestly  used  In  much  the  same  sense 
as  the  word  "controversies"  in  the  preced- 
ing part  of  the  same  sentence.  It  seems  in- 
conceivable that  the  framers  of  the  Consti- 
tution should  guarantee  a  Jury  trial  in  a 
"suit  between  man  and  man,"  when  there 
was  no  controversy  between  them.  In  such 
a  case  no  right  Is  in  Jeopardy  which  would 
need  such  protecti<m,  and  we  can  see  no 
good  reason  why  the  court  should  not  pro- 
nounce the  Judgment  of  the  law  upon  the 
case  as  It  stands.  The  relevancy  and  ad- 
missibility of  the  evidence,  and  whether  or 
not  what  is  offered  is  of  sufficiwt  probative 
value  to  go  to  the  jury,  are  questions  for 
the  court,  and  not  for  the  Jury.  So,  also,  un- 
der the  well-settled  rule  In  this  state^itls 
for  the  court  to  say,  subject  to  review  on  a 
writ  of  error,  when  a  verdict  does  "manifest 
Injustice"  or  is  "plainly  not  warranted  by 
the  evidence."  Jac]Lson*s  Adm*r  t.  Wickham, 
supra. 

That  nothing  but  a  question  of  law  is  In- 
volved where  the  facts  are  admitted  or  es- 
tablished is  made  manifest  from  the  use  of 
a  demurrer.  If  all  of  the  facts  of  a  case 
are  stated  in  a  declaration,  the  defendant  by 
his  demurrer  to  the  declaration  says,  ad- 
mitting all  of  your  stat^uents  to  be  true, 
you  have  not  stated  a  case  in  which  the  law 
permits  you  to  recover.  No  fact  Is  In  dis- 
pute, but  the  law  is  against  you.  Here  is 
a  trial  In  a  suit  between  man  and  man,  but 
without  the  Interv^itlon  of  a  Jury,  because 
there  is  no  "controversy"  for  a  Jury  to  de- 
termine, and  yet  the  Judgment  upon  that 
state  of  facts  Is  final.  It  Is  the  law's  conclu- 
sion upon  the  facts  stated.  So  also  on  a  de- 
murrer to  the  evidence.  Here  a  case  for  re- 
covery has  been  stated  In  the  pleadings,  but 
the  proof  is  deficient.  The  demurrant  says, 
admitting  the  truth  of  all  of  your  evidence, 
and  of  everything  whlcdi  your  evidence  even 
tends  to  prove,  and  all  proper  inferences 
therefrom,  you  have  not,  as  a  matter  of 
law,  proved  a  case  which  entitles  you  to 
recover.  Here,  Indeed,  Is  a  trial  on  the  mer- 
its, and  a  final  Judgment  entered  as  the 
law's  conclusion  upon  the  admitted  facts, 
without  the  intervention  of  a  Jury,  No  jury 
la  had  simply  because  there  are  no  facts  to 
be  ascertained.  Every  element  of  "a  suit 
between  man  and  man"  is  present,  but,  the 
facts  being  admitted,  there  is  no  "contro- 
versy" between  them.  There  is  no  function 
to  be  discharged  by  a  jury. 
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There  is  much  to  be  said  on  botb  aides 
of  the  Question  submitted  to  our  considera- 
tion, but  the  eyolutlons  of  society  are  con- 
stantly calling  for  new  applications  of  prin- 
ciples. The  principles  do  not  change,  but 
their  application  is  ever  changing.  Nowhere 
is  this  more  evident  than  in  the  application 
of  the  principles  of  the  common  law.  The 
same  is  true  to  some  extent  of  constitution- 
al provisions.  The  substance,  the  substan- 
tial right  guaranteed,  is  fixed  and  perma- 
nent, but  its  application  may  be  varied  from 
time  to  time  as  the  needs  of  civilized  society 
require.  Sometimes  these  changes  are 
wrought  by  changes  in  the  language  of  the 
Constitution  itself,  as  is  illustrated  by  strik- 
ing out  the  word  **ancient"  in  the  clause 
'^ancient  trial  by  Jury,"  appearing  in  the 
earlier  Constitutions,  or  by  providing  for  a 
jury  of  less  than  the  common-law  jury  of 
12,  as  provided  for  the  first  time  in  our 
present  Constitution.  At  other  times  there 
is  an  apparent  change  by  construction.  But 
In  fact  there  is  no  change,  only  an  aiiplica- 
tion  of  the  principle  of  the  provision  to  a 
new  state  of  facts.  This  is  illustrated  in  the 
case  of  Pillow  v.  Southwest  Imp.  Co.,  92  Va. 
144,  23  S.  E.  32,  53  Am.  St.  Rep.  804,  and 
Lake  Bowling  Alley  v.  Richmond,  116  Va. 
429,  82  S.  E.  97.  The  constitutional  guar- 
anty of  trial  by  jury  had  existed  since  1776, 
hut  the  Legislature,  by  an  act  of  assembly, 
dispensed  with  it  in  certain  cases,  and  a 
new  Constitution  was  thereafter  adopted 
containing  the  same  guaranty,  and  it  was 
held  that  the  guaranty  did  not  apply  because 
the  procedure  warranted  by  the  act  existed 
when  the  new  Constitution  was  adopted, 
and  was  not  taken  away  by  it. 

The  constitutional  provision  is  not  to  be 
frittered  away,  but  it  is  the  principle  that  is 
thus  sacred  and  permanent,  and  not  the 
mere  language  in  which  it  is  couched.  The 
principle  here  involved  is  the  right  to  a  jury 
trial  wherever  disputed  facts  are  involved 
in  proceedings  ^  at  law  between  man  and 
man.  There  must  be  a  controversy  over 
facta.  If  there  are  no  •  controverted  facts, 
the  law  determines  the  rights  of  the  parties. 
There  is  no  need  for  a  jury,  and  neither  the 
language  nor  spirit  of  the  Constitution  guar- 
antees a  jury  trial. 

The    constitutional    guaranty    of   a    Jury 
trial  is  by  no  means  universal  in  its  applica- 
tion.    Although   the   word   "suit**  is   used 
in   the  Constitution,   it  is  conceded   every- 
where that  the  provision  has  no  application 
to  suits  in  chancery  as  they  existed  at  the 
time  of  the  adoption  of  the  Constitution,  as 
the  ctiancery  courts  exercised  their  functions 
without  the  intervention  of  juries  at  that 
time,   and   the  guaranty  e3|:tended  only  to 
•such  cases  as  were  triable  by  jury  at  the 
<late  of  adoption.    Pillow  v.  Southwest  Imp. 
Co.,  92  Va.  144,  23  S.  E.  32,  53  Am.  St.  Rep. 


804;  Davis  v.  Settle,  43  W.  Va.  17,  26  S.  £. 
557. 

Demurrer  to  the  evidence  is  a  well-estab- 
lished practice  in  this  state,  and  in  coustant 
general  use.  By  this  method  of  procedure 
the  whole  case  is  taken  away  from  the  ju- 
ry, and  referred  to  the  court  for  decision. 

In  Reed  &  McCormick  v.  Gold,  102  Va.  87, 
51,  45  S.  E.  868,  873,  it  is  said : 

"The  right  to  demur  to  the  evidence  has  come 
down  to  us  as  part  of  common-law  procedure 
along  with  the  right  of  trial  by  jury;  indeed.  If 
there  were  no  trial  by  jury,  there  would  be  no 
demurrers  to  evidence.  Where  the  Legislature 
has  designed  to  prohibit  demurrers  to  evidence, 
it  has  done  so  in  explicit  terms,  and  section 
2897  of  the  Code  [section  5781,  Code  1919], 
provides  that,  in  an  action  for  insulting  words, 
'no  demurrer  shall  preclude  the  jury  from  pass- 
ing thereon.'" 

In  Lynchburg  Milling  Co.  v.  Bank,  109 
Va.  639,  64  S.  E.  980,  there  was  an  active 
controversy  over  funds  in  the  hands  of  a 
garnishee,  and  a  jury  was  impaneled  to  as- 
certain whether  the  fund  was  liable  to  the 
plaintiff's  debt.  At  the  conclusion  of  the 
plaintiff's  evidence,  the  garnishee  demurred 
to  the  evidence.  The  plaintiff  denied  the 
right  of  the  garnishee  so  to  demur.  The 
court  said: 

"The  plaintiff  insists  that  it  had  an  absolute 
right  to  a  trial  by  jury  onder  the  statute  of 
which  it  was  deprived  by  the  court's  action  in 
requiring  it  to  join  in  the  demurrer.  But  that 
assignment  is  founded  on  a  misconception  of 
the  oflSce  of  a  demurrer  to  evidence.  It  does 
not  invade  the  province  of  the  jury  as  triers 
of  disputed  facts.  But,  assuming  that  the  evi- 
dence demurred  to  is  true,  the  court  is  called 
on  to  determine  whether  such  evidence  as  a 
matter  of  law  warrants  a  judgment  for  the  de- 
murree.  In  other  words,  it  is  a  supervisory 
power  over  jury  trials  invoked  and  exercised 
by  the  courts  whose  duty  it  is  to  decide  ques- 
tions of  law  arising  upon  undisputed  facts. 

'*In  6  Ency.  of  Pleading  and  Practice,  439, 
it  is  said:  'There  is  nothing  in  this  practice 
which  is  in  contravention  of  jury  trial'— citing 
Hopkins  v.  Nashville,  etc.  By.  Co.,  96  Tenn. 
409,  34  S.  W.  1029,  32  L.  B.  A.  354. 

"That  case  contains  an  exhaustive  review  of 
the  authorities,  and  shows  that  the  practice 
obtains  in  about  one-half  of  the  states  of  the 
Union,  while  in  the  United  States  courts  and 
the  courts  of  other  states  much  more  drastic 
methods  prevaili  such  as  directing  verdicts  and 
ordering  nonsuits.  The  practice  has  come 
down  to  us  from  the  common  law,  and  is  too 
thoroughly  embedded  in  our  jurisprudence  to 
admit  of  serious  question.' 


«» 


In  Meade  v.  Meade,  111  Va.  451,  69  S.  E. 
330,  the  trial  was  of  an  issue  devisavit  vel 
non,  and  the  statute  declared  that  in  such 
case  **a  trial  by  jury  shall  be  ordered."  The 
statute,  being  a  valid  enactment,  was  as 
binding  on  the  courts  as  the  constitutional 
provision.    The  defendants  demurred  to  the 
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evidence,  which  the  plaintiffs  claimed  they 
had  no  right  to  do.    The  court  said: 

*'It  is  the  well-settled  policy  of  our  jurie- 
prudence  that  in  all  civil  cases  juries  are  triers 
of  the  facts,  while  the  law  is  determined  by  the 
court.  It  would  require  very  clear  and  posi- 
tive enactment  to  show  that  the  Legislature 
bad  changed  the  power  of  tribunals  administer- 
ing the  law,  by  depriving  courts  of  their  ju- 
dicial authority  and  intrusting  the  juries  with 
such  functions.  There  Is  nothing  In  section 
2544  to  justify  the  contention  that  the  Legisla- 
ture has  inaugurated  such  a  policy.  If  the  con- 
tention of  appellants  was  sound,  then  a  jury 
trying  an  issue  of  devisavit  vel  non  would  be 
judges  of  the  law  and  facts,  while  the  court 
would  be  stripped  of  its  power,  and  would  pre- 
side as  a  mere  moderator  for  the  purpose  of 
preserving  order  during  the  progress  of  the 
trial.  Such  an  anomalous  state  of  affairs  can- 
not receive  our  approval.  It  is  imbedded  in 
our  jurisprudence  that  the  law  of  the  case  must 
emanate  from  the  court.    •    ♦    • 

**It  can  be  stated  in  general  terms  that  sus- 
taining a  demurrer  to  evidence  is  not  in  viola- 
tion of  a  statute  providing  that  the  issue  shall 
be  tried  by  a  jury,  where  the  evidence  is  con- 
ceded to  be  true,  and  all  legitimate  inferences 
therefrom  are  admitted.  Hopkins  v.  Nashville 
Ry.  Co.,  96  Tenn.  409,  34  S.  W.  1029.  32  L.  R. 
A.  354." 

The  court,  after  quoting  from  the  two  pre* 
vious  cases  hereinbefore  cited,  adds: 

**That  a  demurrer  to  the  evidence,  or  the  more 
modern  practice  of  directing  the  verdict,  is 
admissible  upon  the  trial  of  an  issue  of  devisa- 
vit vel  non,  see  Stnart  v.  Lyons,  64  W.  Ya. 
665,  47  S.  E.  442;  Broach  v.  Sing,  57  Miss. 
115 ;  Wagner  v.  Zeigler,  44  Ohio  St.  50,  4  N. 
E.  706 ;  Purdy  v.  HaU,  134  lU.  803,  25  N.  E. 
645. 

*'In  the  case  last  dted  the  court  says:  *With 
reference  to  the  statutory  proceeding  to  con- 
test by  bill  in  chancery  the  validity  of  a  will, 
it  is  expressly  stated  in  the  statute  (Rev.  St. 
1874,  c.  148,  §  7),  that  the  issue  shall  be  tried 
by  a  jury;  and  it  follows  that,  in  regard  to  the 
action  of  the  court  in  taking  the  case  from  the 
jury  and  directing  a  verdict  against  the  con- 
testant, the  same  rule  must  be  applied  that 
obtains  in  respect  to  trials  in  suits  at  law.  The 
rule  in  actions  at  law  is  that  when  the  evi- 
dence given  at  the  trial,  with  all  the  inferences 
that  could  justifiably  be  drawn  from  it,  is  so 
insufficient  to  support  a  verdict  for  the  plain- 
tiff that  such  a  verdict,  if  returned,  must  be  set 
aside,  the  court  is  not  bound  to  submit  the 
case  to  the  jury,  but  may  direct  a  verdict  for 
the  defendant" 

The  reason  why  a  demurrer  to  the  evidence 
was  allowed  was  because  the  facts  were  all 
ascertained.  There  were  no  disputed  facts, 
and  hence  nothing  for  a  jury  to  try.  When 
the  facts  are  ascertained  the  rights  of  the 
parties  arising  thereon  present  a  question 
of  law  to  be  determined  by  the  court.  The 
same  principle  would  seem  to  apply  where- 
ever  the  facts  are  definitely  ascertained, 
regardless  of  the  mode  of  procedure.  The 
common-law  method  of  procedure  on  a  de- 


murrer to  the  evidence  was  deemed  cumber- 
some in  some  of  the  states,  and  fell  into 
disuse,  and  then  was  substituted  what  was 
regarded  as  the  more  expeditious  way  of 
directing  a  verdict,  which  has  not  been  re- 
garded as  infringing  upon  the  constitutional 
guaranty  of  trial  hy  jury.  This  practice  was 
not  adopted  in  this  state  to  any  extent,  but 
instead  we  simplified  and  retained  the  com- 
mon-law demurrer  to  the  evidence.  For  dif- 
ference in  the  two  modes  of  procedure  on  a 
demurrer  to  the  evidence,  see  Burks'  PL  & 
Pr.  §  257. 

A  case  may  also  be  taken  from  the  Jury 
without  infringing  the  constitutional  guar- 
anty by  a  special  verdict.  Here  the  jury 
simply  find  the  facts  and  refer  the  question 
of  the  legal  rights  of  the  parties  to  the 
court.  The  same  result  follows  in  what  i» 
termed  a  **case  agreed"  or  a  "special  case" 
or  **a  general  verdict  subject  to  a  special 
case."  The  two  proceedings  are  similar  in 
many  respects  and  yet  different  Burks'  PI. 
&  Pr.  I  298,  and  cases  cited.  The  jury  have 
the  right  to  render  a  special  verdict  if  they 
choose,  but  are  not  compellable  to  do  so.. 
22  Bncy.  PI.  A  Pr.  1013. 

It  will  be  observed  that  each  of  the  illus- 
trations given  is  an  instance  of  conunon-law 
procedure  in  which  the  rights  of  the  parties- 
are  ascertained  by  the  court,  and  that  where 
the  facts  have  once  been  admitted  or  ascer- 
tained, nothing  is  left  but  a  question  of  law 
to  be  decided  by  the  court  As  said  by  Whittle*. 
J.,  delivering  the  opinion  of  the  court  in 
Lynchburg  Milling  Co.  v.  Bank,  supra,  dis- 
cussing the  demurrer  to  the  evidence: 


**^ 


It  does  not  invade  the  province  of  the  jury 
as  triers  of  dUputed  facU,  but,  assuming  that 
the  evidence  demurred  to  is  true,  the  court  is 
called  on  to  determine  whether  such  evidence, 
as  a  matter  of  law,  warrants  a  judgment  for 
the  demurree.  In  other  words,  it  is  a  super- 
visory power  over  jury  trials,  invoked  and  ex- 
ercised by  the  courts  whose  duty  it  is  to  decide 
questions  of  law  arising  upon  undisputed, 
facts."     (ItalioB  supplied.) 

Again,  under  eminent  domain  proceedings, 
our  homes  may  be  invaded  or  even  taken  by 
those  to  whom  the  Legislature  has  delegated 
the  power,  and  there  may  be  a  serious  '*con- 
troversy"  as  to  the  amount  of  damages  to 
be  paid,  and  yet  it  has  been  held  that  we 
cannot  demand  a  jury  trial  as  a  constitution- 
al right.  In  Lake  Bowling  Alley  v.  Bich> 
mond,  116  Va.  429,  435,  82  S.  E.  9i,  99,  where 
assessors  (not  a  Jury)  were  authorized  to 
assess  the  damages  resulting  from  lowerin^T- 
the  grade  of  a  street,  it  was  said: 

"Special  assessment  statutes  are  not  amen- 
able to  objection  on  the  ground  that  they  de- 
prive the  landowner  of  his  right  to  have  a. 
jury  to  ascertain  what  will  be  a  just  compensa- 
tion for  the  land  proposed  to  be  taken  (or 
damaged)  for  a  public  highway,  unless  the  Con- 
stitution in  terms  requires  that  such  compen- 
sation shall  be  so  assessed.     And  there  is  nc^ 
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ginia.  It  is  true  that  for  many  years  prior 
to  April  30,  1874,  the  statutes  of  the  state 
provided  for  a  jury  of  ad  quod  damnum,  com- 
posed of  12  qualified  jurors  of  the  vicinage,  to 
make  these  assessments.  But  the  Legislature 
of  that  year  amended  the  former  statute  and 
substituted  a  commission  in  place  of  the  jury 
to  make  the  assessment.  Acts  1874,  p.  468. 
Since  that  enactment  the  Constitution  of  1902 
has  beon  adopted,  and  the  convention,  with 
knowledge  of  the  fact  that  the  Legislature  has 
substituted  a  commission  for  the  jury  of  ad  quod 
damnum  in  assessment  cases,  manifested  no  dis- 
position to  restore  the  former  law.  This  cir- 
cumstance affords  persuasive  evidence  that  the 
convention  did  not  disapprove  of  the  change 
wrought  by  tJie  amendment  referred  to."  Pil- 
low V.  Southwest  Imp.  Co.,  92  Va.  144;  Davis 
V.  Settle,  43  W.  Va.  17. 

"Under  the  act  of  1908,  as  we  have  seen,  the 
landowner  has  an  appeal  of  right  from  the 
award  of  the  assessor  of  damages  to  the  cor- 
poration or  hustings  court  of  the  city,  where 
the  matter  is  heard  de  novo,  and  in  that  way 
his  rights  are  adequately  safeguarded." 

See,  also,  Wilbum  v.  Raines,  111  Va.  384, 
88  S.  E.  993;  Pillow  v.  Southwest  Imp.  Co.» 
supra ;  Davis  v.  Settle,  snpra. 

The  practice  of  granting  peremptory  in- 
structions directing  a  verdict  never  obtained 
to  any  considerable  extent  in  this  state, 
though  it  was  said  that  where  no  other  ver- 
dict could  have  been  properly  rendered,  the 
error,  if  any,  was  harmless,  and  the  Judgment 
rendered  thereon  would  not  be  reversed. 
Hargrave's  Adm'r  v.  Shaw  Land  Co.,  Ill  Va. 
84,  68  S.  E.  278,  Ann.  Cas.  1912A,  151.  The 
right  to  grant  such  instructions  was  in  terms 
forbidden  in  1912.  Acts  1912,  c.  27,  p.  52; 
Code,  I  6003.  The  practice,  however,  is  com- 
mon and  usual  in  many  of  the  states  and  in 
the  federal  courts,  and  it  has  not  been  regard- 
ed as  a  vi(dation  of  constitutional  guaranty  of 
a  jury  trial.  As  we  have  seen,  while  it  was 
not  the  practice  in  this  state  before  it  was 
forbidden,  it  was  harmless  error  if  the  facts 
were  such  that  no  other  verdict  could  have 
been  properly  found.  It  did  not  violate  the 
constitutional  guaranty  of  a  Jury  trial. 

Thus  far  we  have  examined  only  Virginia 
authorities,  with  the  result  that  it  appears 
that,  where  there  are  no  disputed  facts,  but 
only  Questions  of  law  to  be  decided  upon 
undisputed  facts,  there  is  no  violation  of  the 
<x>nstitutional    guaranty    of    trial   by   Jury. 
When  we  look  elsewhere^  we  find  the  dis- 
cussion of  the  subject  weil-nlgh  exhausted 
in   the  majority  and  minority  opinions   in 
Slocum  V.  New  York  Life  Ins.  Co.,  228  U.  S. 
.364,  33  Sup.  Ot  523,  57  L.  Ed.  879,  Ann.  Cas. 
1914D,  1029.    There  the  question  arose  upon 
a.  Pennsylvania  statute  quite  similar  in  sub- 
stance to  the  Virginia  statute,  and  the  ques- 
tion was  whether  the  statute,  as  applied  in 
tlie  federal  courts,  was  in  conflict  with  the 
seventh  amendment  of  the  Constitution  of 
^lie  United  States,  which  declares  that — 


controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved,  and  no 
fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined in  any  court  of  the  United  States,  than  ac- 
cording to  the  rules  of  the  common  law." 

The  court,  by  a  vote  of  five  to  four,  held 
that  the  Pennsylvania  statute  was  in  con- 
filct  with  said  amendment.  Mr.  Justice 
Hughes  delivered  a  dissenting  opinion,  which 
was  concurred  in  by  Justices  Holmes,  Lur- 
ton,  and  Pitney.  The  Pennsylvania  court, 
in  a  long  line  of  decisions,  had  held  that  the 
act  did  not  conflict  with  the  Constitution 
of  that  state  guaranteeing  a  trial  by  Jury. 
Under  these  circumstances,  we  have  no  in- 
clination to  depart  from  our  former  decisions 
bearing  on  the  question,  which,  so  far  as 
they  go,  are  in  harmony  with  the  views  ex- 
pressed by  Mr.  Justice  Hughes  in  his  dis- 
senting opinion.  The  proposition  that  the 
entry  of  an  involuntary  nonsuit,  or  the  direc- 
tion of  a  verdict,  does  not  conflict  with  the 
constitutional  provision  for  a  Jury  trial 
is  so  well  settled  that  Mr.  Hughes  does  not 
take  the  trouble  to  cite  any  authority  for 
it,  but  for  convenient  reference  we  give  the 
holding  of  the  Supreme  Court  in  two  cases: 

"Where  the  trial  judge  is  satisfied  upon  the 
evidence  that  the  plaintiff  is  not. entitled  to  re- 
cover, and  that  a  verdict,  if  rendered  for  plain- 
tiff, must  be  set  aside,  tiie  court  may  instruct 
the  jury  to  find  for  the  defendant,  and  in  such 
case  no  constitutional  question  arises;  but,  if 
the'  court  errs  as  matter  of  law  in  so  doing,  the 
remedy  lies  in  a  review  in  the  appellate  court." 
Treat  Mfg.  Co.  v.  Standard  Steel  &  I.  Co.,  157 
U.  S.  674,  15  Sup.  Ct  718,  39  L.  Ed.  853. 
*"n)e  granting  by  the  trial  court  of  a  nonsuit 
for  want  of  sufficient  evidence  to  warrant  a 
verdict  for  the  plaintiff  is  no  infringement  of 
the  constitutional  right  of  trial  by  jury.** 
Coughran  v,  Bigelow,  164  U.  S.  301,  17  Sup. 
Ct  117,  41  L.  Ed.  442. 

No  brief  analysis  of  the  (pinion  would 
do  it  Justice,  and  it  is  too  lengthy  to  quote. 
It  cites  with  approval  a  uumber  of  Pennsyl- 
vania decisions  and  decisions  of  federal 
courts  in  that  state  upholding  the  constitu- 
tional validity  of  the  Pennsylvania  statuta 
Among  them,  Fisher  v.  Scharadin,  186  Pa. 
568,  40  AtL  1093;  Carstairs  v.  Bonding  &  T. 
Co.,  54  C.  C.  A.  85,  116  Fed.  449;  Smith  v. 
Jones,  104  C.  O.  A.  329,  331,  181  Fed.  819, 
823.  The  opinion  of  Mr.  Justice  Hughes  is 
rested  chiefly  on  the  ground  that  the  province 
of  the  Jury  is  to  decide  questions  of  fact, 
not  questions  of  law;  that  when  no  facts 
are  shown  which  would  warrant  a  Jury 
in  flnding  a  verdict  -in  favor  of  the  party 
asking  it,  it  is  the  duty  of  the  court  to  enter 
Judgment  for  the  adverse  party;  that  it  is 
only  the  duty  of  settling  disputed  facts  which 
is  protected  by  the  constitutional  provision; 
that  the  Constitution  only  seeks  to  protect 
the  suostantial  right,   not   mere  forms   of 
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procednre;  that  demurrers  to  the  eridence, 
compulsory  nonsuits,  and  directed  verdicts 
are  all  recognized  as  legitimate  methods  of 
Caking  a  case  from  the  Jury;  and  that  if  a 
trial  judge  may  lawfully  direct  what  verdict 
a  jury  shall  render,  It  is  less  ohjectionahle 
to  reserve  his  decision  until  after  the  ver- 
dict is  rendered,  and  then  in  a  proi»er  case 
enter  Judgment  for  the  adverse  party,  as 
this  method  "permits  the  judge  to  give  a 
decisive  law  question  on  which  the  case 
turns  a  more  careful  examination  than  he 
could  do  In  the  stress  of  a  tiiaL  It  seems 
to  be  admitted  that  if  the  trial  judge  had 
directed  the  jury  what  verdict  to  find,  and 
they  had  found  that  verdict,  a  judgment 
entered  thereon  would  have  been  free  from 
constitutional  objection.  Having  this  in 
mind,  Mr.  Justice  Hughes  concludes  his  dis- 
cussion as  follows: 


««i 


'It  is  said,  however,  that  a  new  trial  affords 
opportunity  to  a  plaintiff  to  better  his  case  >y 
presentiog  evidence  which  may  not  have  been 
available  before.  But  we  are  not  dealing  with 
an  application  for  a  new  trial  upon  the  ground 
ef  newly  discovered  evidence,  or  with  the  prm- 
dples  controlling  an  application  of  that  sort. 
We  are  concerned  with  the  question  whether 
a  party  has  a  constitutional  right  to  another 
trial,  simply  because  the  trial  court  erred  in 
its  determination  of  a  question  of  law  which 
was  decisive  of  the  case-made.  Had  the  trial 
court  done  what  this  court  says  it  should  have 
done,  it  would  have  directed  a  verdict  for  the 
defendant,  and  if  the  jury,  simply  following  the 
instruction  of  the  trial  court,  had  so  fotmd, 
final  judgment  would  have  been  entered,  and 
no  new  trial  would  now  be  granted.  Still  the 
jury  would  not  have  passed  upon  any  question 
of  fact,  but  would  simply  have  obeyed  the  judge. 
The  opportunity  to  better  the  case  on  a  second 
trial  would  probably  be  as  welcome,  but  it 
would  not  be  accorded.  I  am  unable  to  see  any 
basis  for  a  constitutional  distinction  which  rais- 
es a  constitutional  right  to  another  trial  in  the 
one  case  and  not  in  the  other. 

"Of  course,  in  any  case,  where  there  are  ques- 
tions of  fact  for  the  jury,  the  court  cannot 
undertake  to  decide  them  unless  a  jury  trial  is 
waived.  But  it  would  seem  to  be  an  entire 
misapprehension  to  say  that  trial  by  jury,  in 
its  constitutional  aspect,  requires  the  submission 
to  the  jury  of  evidence  which  presents  no  ques- 
tion for  their  decision,  and  that,  although  there 
be  no  facts  for  the  jury  to  pass  upon,  still  the 
judgment  which  follows  as  matter  of  law  can 
be  ariived  at  only  through  a  verdict.  This  is 
to  create  a  constitutional  right  out  of  the  prac- 
tice of  taking  verdicts  by  direction.  The  an- 
cient method  of  challenging  the  sufficiency  of 
the  evidence  by  demurrer,  and  thereupon  either 
discharging  the  jury  altogether  or  assessing  the 
damages  conditionally  to  await  the  decision  of 
the  demurrer  (Darrose  v.  Newbott,  Cro.  Car. 
143),  reveals  the  function  of  court  and  jury 
in  a  clearer  light,  and  shows  that  the  idea  that 
the  judgment  upon  a  trial  where  there  is  no 
evidence  to  sustain  a  finding  by  the  jury  can 
be  reached  only  through  a  verdict  could  not 
have  been  entertained  at  the  time  the  Consti- 
tution was  adopted." 


We  have  found  no  satisfactory  answer 
to  this  view  of  the  case.  The  object  of  the 
statute  is  to  put  an  end  to  litigation,  to 
obviate  repeated  trials  and  the  delay  and 
expense  of  litigation,  and  to  remove  the 
temptation  to  perjury  by  patching  up  the 
weak  places  disclosed  at  a  former  trial,  not 
by  after-discovered  evidence,  but  by  the  same 
witnesses  relied  upon  at  the  former  trial. 

It  was  argued  before  us  that  the  power 
given  to  the  trial  judge  to  enter  such  final 
judgment  as  to  him  should  seem  right  and 
proper  was  a  substitution  of. the  opinion  of 
the  judge  for  that  of  the  jury.  This  power 
does  not  come  into  operation  until  after  the 
verdict  has  been  rightly  set  aside,  and  when 
it  does  come  into  operation  it  is  not  an  arbi- 
trary power,  but  is  subject  to  review  on  a 
writ  of  error.  The  judgment  Is  not  the  de 
termination  of  any  question  of  fact,  but  la 
simply  the  conclusion  of  law  upon  the  facts 
as  they  appear.  The  meaning  of  the  stat- 
ute is  that,  having  rightly  set  aside  the  ver- 
dict "because  contrary  to  the  evidence  or 
without  evidence  to  support  it,"  the  trial 
court  shall  enter  such  final  judgment  as 
ought  to  be  entered,  or  as  the  law  requires 
upon  the  evidence  before  it.  This  does  not 
mean  necessarily  a  judgment  in  ftivor  of 
the  adverse  party.  It  may  be  in  favor  of 
the  party  obtaining  the  verdict,  but  for  a 
different  amount  from  that  found  by  the 
jury.  Compare  Gunn  v.  Union  R.  Co.,  27  R. 
U  820,  62  Atl.  118,  2  L.  R.  A.  (N.  S.)  362. 

For  the  reasons  hereinbefore  stated,  we 
are  of  opinion  that  a  trial  court  is  without 
power  to  set  aside  the  verdict  of  a  jury  ex- 
cept upon  the  conditions  hereinbefore  set 
forth,  and  tljat  when  such  verdict  Is  proper- 
ly set  aside,  the  power  to  enter  a  final  judg- 
ment conferred  upon  the  court  by  section 
6251  of  the  Code  is  not  the  power  to  deter- 
mine any  disputed  fact  in  a  controversy 
touching  property  or  a  suit  between  man  and 
man,  and  is  not  forbidden  by  the  Constitu- 
tion of  this  state.  Section  6251  of  the  Code 
is,  in  the  judgment  of  this  court,  wise  In 
Its  conception,  valid  in  its  enactment,  and 
useful  In  its  application. 

[14,16]  It  was  also  argued  before  us  that 
the  statute  under  consideration  is  in  condict 
with  section  6003,  forbidding  peremptory  in- 
structions directing  a  verdict.  If  the  two 
sections  can  stand  together,  they  must 
Black,  Interp.  Laws,  p.  363.  We  find  no 
difficulty  in  harmonizing  them.  In  the  stress 
of  the  trial,  when  the  evidence  is  all  in,  and 
the  jury  are  waiting  for  the  instructions 
of  the  court,  and  all  of  the  other  business  of 
the  court  is  suspended,  the  judge,  who  is 
to  Instruct  as  to-  tlie  law  of  the  case,  has 
no  time  to  examine  authorities  and  weigh 
and  consider  them,  it  may  be  on  important 
questions  of  first  impression,  and  the  Leg- 
islature might  well  say  that  he  should  not 
at  this  stage  of  the  case  practically  decide- 
it  on  the  merits  by  giving  a  peremptory  in- 
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stractlon  directing  what  verdict  should  be 
found.  But  these  reasons  do  not  apply  after 
the  verdict  has  been  rendered,  and  when  the 
motion  to  set  it  aside  bas  been  made,  the 
judge  may  then  take  what  time  he  needs  for 
the  examination  and  consideration  of  au- 
thorities»  but  more  especially  he  can  delib- 
erately review  and  consider  the  whole  evi- 
dence in  the  cause  and  determine  whether 
or  not  the  duty  rests  upon  him  to  set  aside 
the  verdict  of  the  Jury.  Compare  Dalmas  v. 
Kemble,  215  Pa.  410,  64  Atl.  559.  If,  how- 
ever, we  were  of  opinion  that  the  two  sec- 
tions could  not  stand  together,  we  should 
be  compelled  to  uphold  the  validity  of  sec^ 
tion  6251  as  the  later  of  tbe  two  acts  in 
the  point  of  enactment ;  section  6003  having 
Deen  simply  carried  into  the  Code  from  the 
Acts  of  1912. 

In  referring  to  the  revision  of  ISHl,  Riely, 
J.,  speaking  for  the  court  in  Gaines'  Adm'r 
▼.  Marye,  94  Va.  225,  227,  26  S.  E.  511,  said: 

'Tbe  Code  is  a  revision  of  the  statute  law  of 
the  state  as  it  existed  at  the  time  of  the  revi- 
sion. It  was  adopted  by  the  Legislature  as  one 
act,  and  all  its  parts  took  effect  equally  and 
simnltaneously.  Notwithstanding  the  fact  that 
the  Code  is  a  revision  of  the  statute  law,  if 
its  various  sections  are  harmonious  and  their 
meaning  plain,  resort  cannot  be  had  in  constru- 
ing them  to  the  original  statutes  to  see  if  any 
error  was  committed  in  the  revision.  Where 
harmonious,  and  their  meaning  dear,  they 
speak  for  themselves,  and  must  be  interpreted 
and  given  effect  as  revised.  If,  however,  there 
is  a  substantial  doubt  as  to  their  meaning,  the 
law  which  was  the  subject  of  tiie  revision  may 
be  looked  to  in  ascertaining  their  meaning.  If 
they  are  inconsistent  and  cannot  stand  togeth- 
er, the  original  statutes,  and  the  respective  dates 
of  their  enactment,  may  be  examined  to  see 
what  was  the  last  exiHTession  of  the  will  of 
the  Legislature  on  the  subject.  And  this  last 
expression  of  the  legislative  will,  when  ascer- 
tained, if  it  be  embodied  in  the  revision,  must 
prevail  in  construing  inconsistent  and  repugnant 
parts  of  the  law  as  revised.  Winn's  Adm'x 
V.  Jones,  6  Leigh  [38  Va.]  74;  and  XJ.  S. 
V.  Bowen,  100  U.  S.  508." 

To  the  same  effect,  see  Black,  Interp. 
Laws,  pp.  868,  864,  and  the  following  cases 
cited  in  support  of  the  text:  Gibbons  v.  Brit- 
tenum,  66  Miss.  282;  State  v.  Heidom,  74 
Mo.  410;  Mobile,  etc.,  R.  Co.  v.  Malone,  46 
Ala.  391. 

[16]  It  remains  to  be  determined  whether 
or  not  the  trial  court  erred  in  setting  aside 
the  verdict  because  contrary  to  the  evidence, 
or  without  evidence  to  support  it  This  de- 
pends upon  whether  or  Uot  the  contract  "was 
made  in  reference  to  the  rules"  of  the  Inter- 
state Cotton  Seed  Crusher's  Association,  of 
which  both  plaintiflf  and  defendant  (Were 
members,  so  that  they  became  a  part  of  the 
contract  of  the  parties,  and,  if  so,  whether 
the  plaintiff  delivered  the  tanks,  or  either 
of  them,  to  the  railroad  company  '*ln  such 


time  that  under  the  ordinary  course  of  tran- 
portation  they  should  reach  tbe  seller  be- 
fore the  expiration  of  contract  time.*'  As 
to  one  of  the  carS  the  Jury  found  in  favor 
of  the  plaintiff  on  both  questions.  The  de- 
fendant insisted  that  the  contract  was  made 
with  reference  to  said  rules,  and  an  instruc- 
tion upon  the  subject  was  given  to.  the  jury 
at  its  instance,  and  It  cannot  now  complain 
of  a  finding  in  accord  with  that  view.  Upon 
the  other  question,  that  is,  whether  the  tanks 
or  either  of  them  were  delivered  in  time, 
the  burden  of  proof  was  upon  the  plaintiff, 
and  a  majority  of  the  court  are  of  the  opin- 
ion that  the  evidence  relied  on  is  insufiicient 
to  show  this  essential  fact,  and  hence  con- 
clude that  the  trial  court  committed  no  error 
in  setting  aside  the  verdict  and  entering  judg- 
ment for  the  defendant. 
Affirmed. 


(151  Oa.  721) 

GULF  REFINING  CO.  et  al.  v.  MILLER 
(two  oases) .    ( Nos.  2 1 64,  2 1 65.) 

(Supreme  Court  of  Georgia.   July  15,  1921.) 

(8yllahu9  hy  the  Vourt,) 

I.  Appeal  and  error  ^=»f03t(l)  —  Certiorari 
<SZ936  —  Conrts  «=»I89(I4),  190(1)  —  Evi- 
dence ^=»IO(l)  —  Judgment  ^=»4I5  —  City 
court  of  Pelham  without  authority  to  grant 
new  trial;  oertlorari  Is  exclusive  remedy  for 
correction  of  errors;  verdict  Illegal,  when 
Jurors  did  not  disclose  dlsqualHIeatlon,  but 
question  not  »pen  on  certiorari;  Illegal  verdtot 
set  aside  In  equity,  In  absence  of  other  rem- 
edy; judicial  notice  taken  that  town  is  dis- 
tinct from  county  site;  Injury  presumed  from 
disqualllloatlon  of  Jurors. 

The  dty  court  of  Pelham,  created  by  the 
act  approved  Aagust  22,  1906  (Acts  1905,  p. 
325),  is  not  a  city  coart  within  the  meaning  of 
the  Constitution  of  this  state,  which  authorizes 
certain  city  courts  to  grant  new  trials;  nor  has 
the  city  court  of  Pelham  inherent  power  to 
grant  new  trials. 

(a)  The  act  creating  the  court  fixes  certiorari 
to  the  superior  court  as  the  exclusive  remedy 
for  correcting  errors  committed  on  the  trial  of 
cases  in  that  court. 

(b)  If  on  the  call  of  a  case  (an  action  for  un- 
liquidated damages  based  on  tort)  the  judge, 
on  request  of  the  attorneys  for  the  defendant, 
inquired  of  the  jurors  as  to  relationship  to  the 
parties,  and  two  of  the  jurors,  who  ;were  dis< 
qualified  by  reason  of  relationship  to  the  plain- 
tiff, failed  to  report  such  relationship,  and  were 
accepted  as  jurors,  and  participated  in  render- 
ing a  verdict  against  the  defendants,  and  the 
relationship  was  not  known  or  discovered  by 
the  defendants  or  their  sole  attorney  until  after 
verdict,  the  verdict  would  be  illegal;  but,  as  no 
ruling  was  made  at  the  trial  holding  the  jurors 
competent,  their  disqualification  couid  not  be 
inquired  into  by  petition  for  certiorari. 

(c)  The  acceptance  of  disqualified  jurors,  un- 
der circumstances  and  in  an  action  of  the  char- 
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acter  stated  above,  amounts  to  fm6b.  a  mistake 
as  will  authorize  a  court  of  equity  to  set  aside 
the  verdict  rendered  in  the  city  court  of  Pel- 
ham,  and  order  a  new  trial. 

2.  Action  ^=s>57( I)— Petition  for  certiorari  not 
oonsoiidated  witli  petition  to  set  verdict  of 
city  court  aside  for  mistalce. 

Relatively  to  errors  committed  on  the  trial 
of  a  esse  in  the  dty  court  of  Pelham,  there  is  an 
adequate  remedy  at  law  by  petition  for  cer- 
tiorari; and  where  such  a  petition  is  pending 
before  the  judge  of  the  superior  court,  the 
petitioner  cannot  have  an  order  consolidating 
that  case  with  a  petition  to  set  aside,  on  equi- 
table grounds,  the  verdict  rendered  in  the  city 
court. 

3.  Other  orounds  of  demurrer. 

Except  as  indicated  in  the  second  note,  none 
of  the  grounds  of  demurrer  were  meritorious. 

4.  Appeal  and  error  ^=9 1 144  — Judgment  ^=» 
^=s>459— Jury  ^=9110(1)— Refusal  of  inter- 
iocutory  injunction  not  error,  when  evidence 
conflicting;  Judgment  aflirmed,  with  directions 
to  hear  application  for  injunction  again;  de- 
fendant cannot  complain  of  Jurors'  dlsquaiifl- 
catlon,  when  Icnown  before  verdict,  and  not 
eompialned  of. 

At  the  interlocutory  hearing  for  injunction 
there  was  evidence  on  one  side  tending  to  show 
that  the  defendants  and  their  sole  attorney 
did  not  know  of  the  disqualification  of  the  ju- 
rors until  after  the  verdict.  There  was  evi- 
dence on  the  other  side  tending  to  show  that 
the  defendants  were  informed  of  the  relation- 
ship while  the  case  was  under  consideration  by 
the  jury  and  before  verdict  Under  this  con- 
flict of  the  evidence,  the  judge  did  not  err  in 
refusing  the  injunction. 

(a)  But  as  it  is  probable  that  the  judgment 
of  the  court  was  based  on  an  erroneous  view  of 
the  law,  as  indicated  by  its  dismissal  of  the 
petition  on  demurrer,  the  judgment  refusing  the 
injunction  will  be  affirmed,  with  direction  that 
the  court  again  hear  the  petition  for  injunc- 
tion in  the  light  of  the  rulings  above  made. 

George,  J.,  dissenting  in  part. 

Error  from  Superior  CJourt,  Mitchell  Ooun- 
ty ;  W.  M.  Harrell,  Judge. 

Suit  by  the  Gulf  Refining  Company  and 
others  against  Sanford  Miler.  A  temporary 
Injunction  was  refused,  and  the  petition 
thereafter  dismissed  on  demurrer,  and  plain- 
tiffs bring  error.  Judgment  sustaining  de- 
murrer reversed  In  part  and  aflirmed  in  part. 
Judgment  refusing  injunction  aflirmed,  with 
directions. 

Sanford  Miller  instituted  in  the  dty  court 
of  Pelham  an  action  for  damages  against  the 
Gulf  Refining  Company,  a  corporation,  and 
J.  F.  Jones,  the  agent  in  charge  of  the  local 
business  of  the  corporation.  The  action  was 
founded  on  alleged  negligence  of  the  defend- 
ant in  selling  to  the  plaintiff  gasoline  on  his 
application  to  buy  kerosene.  It  was  alleged 
that,  after  procuring  the  gasoline,  the  plain- 


tiff filled  his  lamp  under  the  belief  that  it 
waa  kerosene,  and  when  he  undertook  to 
light  the  lamp  an  explosion  occurred,  and 
the  plaintiff  was  burned,  thereby  sustaining 
painful  and  serious  personal  injury.  On  the 
trial  before  a  jury,  a  verdict  was  returned  in 
favor  of  the  plaintiff  for  the  sum  of  $12,190.- 
07.  The  defendants  made  a  motion  for  a  new 
trial,  which  the  trial  judge  refused  to  enter- 
tain, on  the  gnround  that  the  city  court  of 
Pelham  did  not  have  Jurisdiction  to  grant  a 
new  triaL  Thereafter,  and  within  the  time 
prescril)ed  by  law,  the  defendants  presented 
to  the  judge  of  the  superior  court  a  petition 
for  certiorari. 

While  the  petition  for  certiorari  was  pend- 
ing, the  same  defendants  instituted  an  equita- 
ble action  in  the  superior  court  against  San- 
ford Miller,  alleging  all  that  is  stated  above, 
and  among  other  things  the  following  in 
substance:  When  the  case  was  called  for 
trial  in  the  city  court  of  Pelham,  the  de- 
fendants (plaintiffs  in  this  equitable  suit)  re- 
quested the  court  to  '*purge  the  jury  as  to 
disqualification,"  which  was  done.  *'The  list 
thus  obtained  and  put  upon  defendants,  peti- 
tioners herein,  contained  the  names'*  of  two 
persons  who  had  qualified  as  jurors  in  the 
case,  and  the  persons  so  qualifying  were  ac- 
cepted, and  hoth  served  as  jurors  and  partici- 
pated in  rendering  the  verdict.  After  the 
verdict  had  been  rendered  and  judgment  of 
the  court  entered  thereon,  petitioners  learned 
that  the  two  jurors  above  mentioned  were  dis- 
qualified on  account  of  relationship  as  "third 
cousins"  of  the  wife  of  the  plaintiff  in  the 
damage  suit,  a  fact  concerning  which  neither 
of  the  plaintiffs  in  the  equity  suit  nor  their 
counsel  had  any  knowledge  or  information 
prior  to  the  judgment  of  the  court  The  at- 
tack upon  the  verdict  on  account  of  disquali- 
fication of  the  jurors  could  not  be  raised  by 
certiorari,  because  it  did  not  involve  any  rulr 
ing  or  error  of  law  committed  on  the  trial, 
and  it  could  not  be  raised  by  motion  for  new 
trial,  because  the  city  court  of  Pelham  was  a 
statutory  court,  and  did  not  have  Jurisdiction 
inherently,  under  the  laws  or  Constitution  of 
the  state,  to  grant  new  trials ;  it  being  pro- 
vided in  the  act  creating  the  court  that  the 
exclusive  method  of  appealing  from  any  find- 
ing or  judgment  of  the  court  is  by  certiorari 
to  the  superior  court. 

Under  the  circumstances  the  only  way  to 
obtain  an  adjudication  of  the  alleged  dis- 
qualification of  the  jurors  is  by  petition  to  a 
court  of  equity;  and  unless  the  court  of 
equity  takes  jurisdiction^  the  petitioners, 
without  fault  on  their  part,  will  be  deprived 
of  a  substantial  right  of  having  their  case 
passed  upon  by  an  impartial  jury.  As  ex- 
hibits the  petitioners  set  forth  copies  of  the 
record  in  the  application  for  certiorari  and  in 
the  motion  for  new  trial,  and  finally  allege 
generally  that  they  have  a  valid  and  meri- 
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torious  defense  to  the  suit  filed  against  them 
in  the  city  court  The  prayers  were  that  the 
court  of  equity  take  jurisdiction,  and  that 
the  petition  for  certiorari  be  consolidated 
with  the  case,  and  that  a  new  trial  be  grant- 
ed, and  that  the  defendant  be  restrained  and 
enjbined  from  enforcing  the  judgment  in  the 
city  court.  At  an  interlocutory  hearing  the 
judge  refused  to  grant  a  temporary  injunc- 
tion, and  subsequently  during  the  appearance 
term  rendered  a  judgment  sustaining  the 
general  and  special  demurrers  on  each  and 
every  ground  taken.  The  plaintiffs  filed  sep- 
arate bills  of  exceptions  to  the  judgment  re- 
fusing to  grant  an  interlocutory  injunction 
and  to  the  judgment  sustaining  the  demur- 
rers and  dismissing  the  petition,  properly  as- 
signing error  on  the  Judgment  In  each  in- 
stance. 

W.  Carroll  Latimer,  of  Atlanta,  and  E.  O. 
Cox,  of  Camilla,  for  plaintiffs  In  error! 

J.  J.  Hill  and  O.  B.  McElvey,  both  of  Pel- 
ham,  and  H.  H.  Merry,  of  Thomasville,  for 
defendant  in  error. 

ATKINSON,  J.  [1]  1.  The  city  court  of 
Pelham  was  created  by  special  act  of  the 
I^egislature  (Acts  1905,  p.  825)  in  the  town  of 
Pelham,  in  the  county  of  Mitchell,  and  given 
limited  dvil  and  criminal  jurisdiction  over 
''all  that  portion  of  Mitchell  county  embraced 
in  the  1194th  district,  G.  M.,  of  said  county." 
The  judge  is  given  authority  to  hear  and 
determine  all  civil  cases  of  which  the  court 
had  jurisdiction;  but  any  party  in  a  civil 
case  is  entitled  to  a  trial  by  a  jury,  upon  en- 
tering a  demand  therefor  in  writing  by  him- 
self or  his  attorney  on  or  before  the  call  of 
the  docket  of  the  court  to  which  the  case  was 
made  returnable.  Where  a  jury  trial  is  de- 
manded, lists  of  the  names  of  18  jurors  are 
required  to  be  furnished,  and  each  side  is 
allowed  3  peremptory  challenges,  thus  leav- 
ing 12  jurors  to  try  the  case.  Judicial  cog- 
nizance is  taken  of  the  fact  that  the  town 
of  Pelham  is  a  town  separate  and  distinct 
from  Camilla,  which  is  the  county  site  of  the 
county  and  not  included  in  the  1194th  dis- 
trict, being  the  territory  over  which  the  city 
court  of  Pelham  has  jurisdiction. 

The  city  court  of  Pelham  thus  established, 
though  called  a  "city  court,*'  is  not  such  a 
court,  within  the  contemplation  of  the  Con- 
stitution of  this  state,  as  has  Inherent  pow- 
er to  grant  new  trials.  Welbome  v.  State,  114 
Ga.  793,  40  S.  E.  857.  In  section  86  of  the 
act  it  is  expressly  declared  that — 

"From  said  dty  court  of  Pelham  there  shall 
be  no  appeal,  but  all  errors  committed  by  the 
said  city  court  of  Pelham  or  the  judge  thereof, 
in  jndgments  or  rulings,  or  otherwise  in  the 
handling  of  cases  *  *  •  may  be  corrected  by 
writ  of  certiorari,  returnable  to  tlie  superior 
crurt  of  Mitchell  county." 

It  thus  appears  that  the  city  court  of  Pel- 
bam  was  without  inherent  power  under  the 


Constitution  to  grant  new  trials,  and  the  ex- 
press provision  for  correcting  errors  commit- 
ted in  the  court  was  restricted  to  the  remedy 
of  certiorari  to  the  superior  court  The  last- 
mentioned  remedy  will  apply  to  any  error  of 
law  committed  by  the  judge,  but  could  not 
apply  to  correct  such  a  mistake  as  allowing 
disqualified  jurors  to  serve  on  the  jury, 
where  the  disqualification  was  unknown  to 
the  court,  the  parties,  or  their  attorneys,  aft- 
er due  diligence  and  without  fault  of  the 
party  or  his  attorney ;  no  issue  ever  having 
been  presented  as  to  the  qualifications  of 
the  jurors  and  no  ruling  made  by  the  court. 
If  the  city  court  of  Pelham  could  entertain 
a  motion  in  arrest  of  judgment,  It  could  not 
grant  such  a  motion  on  account  of  a  mistake 
of  the  above  character,  because  the  mistake 
does  not  appear  on  the  face  of  the  record. 

Under  the  circumstances  there  is  no  pro- 
vision of  law  for  attacking  the  verdict  on 
the  ground  of  the  disqualification  of  the 
jurors,  and  without  the  aid  of  equity  an  in- 
jured party  would  be  remediless.  Civil  Code, 
i  4584,  declares: 


tir 


The  judgment  of  a  court  of  competent  ju- 
risdiction may  be  set  aside  by  a  decree,  for 
fraud,  accident,  or  "mistake,  or  the  acts  of  the 
adverse  party  unmixed  with  the  negligence  or 
fault  of  the  petitioner." 

In  Wade  v.  Watson,  133  Ga.  008,  66  S.  E. 
922,  it  was  held: 

*'The  superior  court,  in  the  exercise  of  its 
equity  jurisdiction,  upon  appropriate  pleadings, 
has  power  to  set  aside  a  judgment  of  the  Su- 
preme Court  which  was  obtained  by  fraud 
practiced  upon  the  court  in  the  procurement 
of  the  judgment  by  means  of  an  entry  of  ac'^ 
knowledgment  of  service  placed  on  the  bill  ot 
exceptions  by  some  one  other  than  the  defend- 
ant in  error  or  his  counsel,  and  without  author- 
ity or  consent  of  either  of  them." 

The  question  there  under  consideration  in- 
volved the  setting  aside,  by  a  coort  of  equity, 
of  the  judgment  of  another  court  of  compe- 
tent jurisdiction,  on  account  of  fraud.  In  the 
course  of  the  opinion  the  case  of  Kohn  v. 
Lovett,  48  Ga.  179,  was  cited  and  applied. 
After  quoting  from  that  decision  it  was 
said: 

"The  ruling  cited  is  relevant  to  the  present 
case  principally  because  it  holds  that  equity 
may  interfere  to  prevent  the  enforcement  of 
the  judgment  of  another  court,  and  even  a  judg- 
ment of  the  Supreme  Court,  where  it  appears 
that  it  was  obtained  by  mistake  unmixed  with 
laches  on  the  part  of  the  party  injuriously  af- 
fected thereby.  When  it  is  considered  that 
the  power  to  correct  on  account  of  mistake  also 
Involves  the  power  to  correct  on  account  ol 
fraud,  the  ruling  quoted  leaves  no  room  for  fur- 
ther discussion  upon  the  pr/>position  that  it  is 
in  the  power  of  the  superior  court,  in  the  ex- 
ercise of  its  equity  jurisdiction  and  upon  suffi- 
cient equitable  pleading,  to  set  aside  a  judg- 
ment of  the  Supreme  Court  on  account  of  fraud 


38 


108  SOUTHBASTBBN  RBPORTBB 


(Ga. 


which  resulted  In  the  procnrement  of  the  Jndg- 
ment** 

The  allegations  of  tlie  petition  make  a 
typical  case  for  equitable  relief  on  the  ground 
of  mistake.  The  defendants  in  the  damage 
suit  requested  the  judge  to  purge  the  jury. 
There  was  compliance  with  this*  request  on 
the  part  of  the  judge;  and  that  the  jurors 
were  allowed  to  serve  without  their  disquali- 
fications being  ascertained  before  verdict  was 
on  its  facts  a  mistake  upon  the  part  of  every- 
body»  and  certainly  upon  the  part  of  the  court 
and  the  defendants  and  their  attorneys.  If 
the  disqualification  was  known  to  the  Jurors 
or  the  plaintiff  and  concealed  by  them,  their 
fraiid  In  concealing  it,  coupled  with  the  mis- 
take of  the  defendants  in  innocently  allowing 
them  to  serve,  would  be  ground  for  equitable 
relief,  just  the  same  as  if  their  disqualifica- 
tion as  jurors  had  been  overlooked  by  mistake 
of  all  the  parties.  The  action  was  for  un- 
liquidated damages*  and  the  defendants  were 
entitled  to  a  qualified  jury  to  fix  the  amount 
of  damages  that  should  be  awarded,  as  well 
as  to  determine  the  defendants'  liability  for 
such  damages.  As  the  jurors  were  disquali- 
fied and  served  on  the  jury,  Injury  will  be 
presumed.  Georgia  Railroad  v.  Cole,  73  Ga. 
713.  The  petition  set  forth  a  cause  of  action, 
in  so  far  as  it  undertook  to  set  aside  the 
verdict  rendered  in  the  city  court  of  Pelham, 
and  it  was  erroneous  to  sustain  the  de- 
murrer in  its  entirety. 

[2]  2.  As  to  all  the  alleged  errors  commit- 
ted at  the  trial,  the  defendant  had  an  ade- 
quate remedy  at  law  by  petition  for  certio- 
rari; and  the  demurrer  was  properly  sus- 
tained as  to  so  much  of  the  petition  as  sought 
by  consolidation  to  draw  the  petition  for 
certiorari  into  the  equitable  cause. 

[3]  3.  In  the  light  of  what  is  said  in  the 
first  division,  there  was  no  merit  in  any  other 
grounds  of  demurrer. 

[4]  4.  At  the  interlocutory  hearing  for  in- 
junction the  evidence  was  conflicting  as  to 
the  time  at  which  the  defendants  were  in- 
formed of  the  disqualification  of  the  jurors. 
The  evidence  in  behalf  of  the  defendants  in 
the  damage  suit  was  to  the  effect  that  nei- 
ther they  nor  their  sole  attorney  at  law 
learned  of  the  disqualification  until  after  the 
verdict  was  returned.  There  was  evidence 
for  the  plaintiff  in  the  damage  suit  to  the 
effect  that  the  defendants  were  informed  of 
the  disqualification  of  the  jurors  after  the 
case  was  submitted  to  the  jury  and  before  a 
verdict  had  been  returned.  If  the  defendants 
had  knowledge  of  the  disqualification,  it  was 
their  duty  to  complain  before  the  verdict  was 
returned,  if  they  desired  to  do  so.  If  they 
did  not  complain,  and  took  the  chance  of  a 
verdict  being  in  their  favor,  they  would  not 
be  heard  afterwards  to  complain  of  the  dis- 
qualification of  the  jurors.  Georgia  Railroad 
V.  Cole,  supra;   Miller  v.  State,  139  Ga.  716, 


78  S.  n.  181.  The  matter  of  settling  the  con- 
flict of  evidence  as  to  the  time  when  these  de- 
fendants learned  of  the  disqualification  of 
the  jurors  was  a  question  on  interlocutory 
hearing,  for  determination  by  the  trial  judge, 
and  his  discretion  In  refusing  the  injunction 
will  not  be  disturbed.  As  the  judge  sustained 
the  demurrer  to  the  petition,  and  in  view  of 
the  language  of  the  order  refusing  the  injunc- 
tion«  it  is  probable  that  he  was  of  the  opin- 
ion at  the  interlocutory  hearing  that  the  peti- 
tion did  not  state  a  cause  of  action*  and 
based  his  decision  in  refusing  an  injunction 
on  that  erroneous  understanding  of  the  law, 
while,  if  he  had  been  of  the  (pinion  that  it 
stated  a  cause  of  action,  he  would  not  have 
refused  the  injunction  on  account  of  the  con- 
flict of  evidence  above  mentioned.  Under  the 
circumstances,  while  afl^ming  the  judgment 
refusing  the  injunction,  direction  is  given 
that  the  judge  again  hear  the  application  for 
injunction,  tu  the  light  of  what  is  said  in  this 
opinion. 

On  the  bill  of  exceptions  assigning  error 
on  the  judgment  sustaining  the  demurrer,  the 
judgment  is  reversed  in  part  and  afiStaied  in 
part  On  the  judgment  on  the  bill  of  excep- 
tions assigning  error  on  the  judgment  refus- 
ing an  interlocutory  injunction,  the  judg- 
ment is  affirmed,  with  direction.  AU  the 
Justices  concur,  except 

GEORGE,  J.  I  dissent  from  the  ruling  in 
the  second  headnote,  upon  the  ground  that 
the  case  is  within  the  general  rule  that 
equity,  having  assumed  jurisdiction  for  one 
purpose,  will  take  jurisdiction  for  all  pur- 
poses. The  judgment  on  demurrer  should, 
as  I  think,  be  reversed  generally. 


(161  Ga.  727^ 

GULF  REFINING  CO.  et  al.  v.  MILLER. 

(No.  2166.) 

(Supreme  Court  of  Georgia.    July  16,  1021.) 

(Syllahus  5v  the  Court.) 

Courts  ^i=»2l7— Writ  of  error  In  oase  originat- 
ing In  dty  court  held  within  Jnrisidlction  of 
Court  of  Appeals. 

The  writ  of  error  in  this  case  complains 
of  a  judgment  rendered  by  the  judge  of  the  su- 
perior court,  refusing  to  sanction  a  petition  for 
certiorari  to  review  and  correct  a  verdict  and 
judgment  rendered  in  the  city  court  of  Pel- 
ham,  in  an  action  for  unliquidated  damages  on 
account  of  personal  injuries  founded  on  tort. 
The  action  does  not  involve  any  constitutional 
question,  and  is  not  otherwise  of  such  charac- 
ter as,  under  the  amendment  to  the  Constitution 
as  proposed  by  the  act  of  1916  (Acts  1916,  p. 
19)  and  ratified  at  a  general  election,  would  con- 
fer on  the  Supreme  Court  jurisdiction  of  the 
writ  of  error.  The  Court  of  Appeals  has  juris- 
diction of  the  writ  of  error,  and  the  case  will 
be  transferred  to  that  court  for  decision. 
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Error  from  Superior  Conrt,  Mltcbell  Coun- 
ty; W.  M.  Harrell,  Judge. 

Suit  by  Sanford  Miller  against  the  Gulf 
Refining  Company  and  others.  Judgment 
for  plaintiff,  petition  for  certiorari  refused 
by  the  superior  court,  and  defendants  bring 
error.  Case  transferred  to  the  Court  of  Ap- 
peals. 

W.  Carroll  Latimer,  of  Atlanta,  and  E.  E. 
Cox,  of  Camilla,  for  plaintiffs  in  error. 

J.  J.  Hill,  of  Pelham,  and  H.  H.  Merry,  of 
ThomasviUe,  for  defendant  in  error. 

ATKINSON,  J.  Petition  for  certiorari  re- 
fused.   All  the  Justices  concur. 


(151  Ga.  743) 

RUFFIN  V.  STATE.    (No.  2593.) 

(Supreme  Court  of  Georgia.    July  15,  1021.) 

(Byllabu9  5y  Editorial  Staff.) 

Coorte  ^=»2I7— Prooeeding  field  one  for  oliaiige 
ef  venue^  and  reviewable  by  Court  of  Appeals. 
A  proceeding  by  an  indicted  person  to  re- 
quire the  derk  of  the  superior  court  to  trans- 
mit the  indictment  to  the  Superior  Court  of 
tnother  county,  to  which  previous  IndictmeDts 
dtimed  to  involye  the  same  transaction  had 
been  transferred  on  change  of  renue,  was  a 
case  involving  only  a  change  of  venue,  and  a 
writ  of  error  to  review  the  denial  of  the  peti- 
tion was  within  the  jurisdiction  of  the  Court 
of  Appeals,  and  not  of  the  Supreme  Court, 
under  the  constitutional  amendment  of  1916 
(see  Acts  1916,  p.  19),  where  no  constitutional 
or  other  question  conferring  jurisdiction  on 
the  Supreme  Conrt  was  raised. 

Error  from  Superior  Court,  Chatham 
County ;  P.  W.  Meldrim,  Judge. 

Criminal  prosecution  by  the  State  against 
Joe  Ruffln.  A  petition  to  direct  the  clerk 
to  transmit  the  indictment  to  the  superior 
court  of  another  county  was  denied,  and  de- 
fendant brings  error.  Case  transferred  to 
the  Court  of  Appeals. 

Archibald  Blackshear,  of  Augusta,  and 
Lawrence  &  Abrahams,  of  Savannah,  for 
plaintiff  in  error. 

Thos.  L.  mil,  of  Savannah,  and  A.  S.  An- 
derson, Sol.  Gen.,  of  Millen,  for  the  State. 

HILL,  J.  This  case  came  on  to  be  heard 
in  Chatham  superior  court,  on  the  petition 
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of  Joe  Huffln,  praying  that  the  clerk  of  the 
superior  court  of  Jenkins  county  be  directed 
to  transmit  to  the  gmperior  court  of  Chatham 
county  an  indictment  found  by  the  grand  ju- 
ry of  Jenkins  county  on  March  16,  1921, 
charging  the  petitioner  with  the  offense  of 
murder,  in  order  that  appropriate  action 
might  be  had  on  the  indictment  by  the  supe- 
rior court  of  CSiatham  county,  and  that,, 
pending  consideration  of  the  petition,  the 
petitioner  be  remanded  to  the  custody  of  the 
sheriff  of  Chatham  county.  It  was  alleged 
in  the  petition  that  the  petitioner  had  been 
indicted  by  the  grand  jury  of  Jenkins  county 
on  Maroh  16,  1921,  for  the  murder  of  one 
Ddmund  Scott  in  said  county  on  April  13, 
1919;  that  the  indictment  so  fotmd  charged 
the  petitioner  with  the  same  criminal  act  as 
that  charged  against  him  in  two  previous 
indictments  found  by  the  grand  jury  of  Jen- 
kins coimty  at  the  September  term,  1919,  on 
which  indictments  he  had  been  fully  acquit- 
ted upon  his  trial  in  the  superior  court  of 
Chatham  county,  a  change  of  venue  from 
Jenkins  county  to  Chatham  county  having^ 
been  granted,  and  that,  by  reason  of  the  ac- 
quittal on  the  two  previous  indictments 
which  involved  the  same  transaction,  as 
charged  by  the  indictment  found  on  Maroh 
16,  1921,  Jenkins  eruperior  court  had  no  ju- 
risdiction to  try  him  upon  the  last  indict- 
ment, but  that  the  superior  court  of  Chat- . 
ham  county  did  have  jurisdiction.  Upon 
consideration  of  the  petition  the  judge  of  the 
superior  court  of  Chatham  county  rendered 
the  following  judgment: 

*'I  am  of  opinion  that  I  have  no  power  or 
jurisdiction  to  pass  on  the  issues  involved;  the 
power  or  jurisdiction  being  vested  in  the  su- 
perior court  of  Jeukins  county,  and  the  judge 
thereof.    Order  is  denied.** 

To  this  judgment  the  petitioner  excepted. 

Properly  construed,  this  is  a  case  involving 
a  change  of  venue,  of  which  class  of  oases, 
since  the  constitutional  am^idment  of  1916 
(Acts  1916,  p.  19),  the  Court  of  Appeals,  and 
not  this  court,  has  jurisdiction.  Scoggins  v. 
State,  24  Ga.  App.  677,  678,  102  S.  B.  39.  No 
constitutional  or  other  question  is  raised  by 
the  record  which  would  confer  jurisdiction 
on  the  Supreme  Court;  and  it  is  therefore 
transferred  to  the  Court  of  Appeals. 

All  the  Justices  concur. 
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(151  Oa.  74&> 

RUFFIN  V.  STATE.    (No.  2605.) 

(Supreme  CJoart  of  Georgia.    July  15,  1921.) 

(ByXlabMS  by  the  Court.) 

Courts  ^=»2 17— Judgment  on  petition  for 
change  of  venue  not  reviewable  by  Supreme 
Court. 

The  judgment  sought  to  be  reviewed  in 
this  case  is  one  rendered  on  a  petition  which, 
in  substance,  was  for  the  change  of  venue  in 
a  criminal  case.  Since  the  ratification  of  the 
constitutional  amendment  of  November  7,  1916 
(see  Acts  1910.  p.  19),  fixing  the  jurisdiction 
of  the  Supreme  Court  and  the  Court  of  Ap- 
peals, the  latter  court,  and  not  the  Supreme 
Ck>urt,  has  jurisdiction  to  review  the  judgment 
in  such  case ;  and  therefore  it  is  transferred  to 
the  Court  of  Appeals.  Ruffin  v.  State,  108  S. 
E.  29,  this  day  decided. 

Error  from  Superior  0)urt,  Jenkins  Coun- 
ty;  H.  B.  Strange,  Judge. 

Criminal  prosecution  by  the  State  against 
Joe  Ruflln.  A  change  of  venue  was  denied, 
and  defendant  brings  error,  (^ase  trans- 
ferred to  Court  of  Appeals. 

Archibald  Blackshear,  of  Augusta,  and 
Lawrence  &  Abrahams,  of  Savannah,  for 
plaintiff  in  error. 

A.  S.  Anderson,  Sol.  Gen.,  of  MlUen,  for 
the  State. 

FISH,  C.  J.  Case  transferred  to  Court  of 
Appeals.    All  the  Justices  concur. 


(151  Ga.  735) 

CHENEY  et  at.  v.  RAGAN  et  al.  DANIEL 
et  al.  V.  JENKINS  et  al.  BOARD  OF 
COM'RS  OF  CALHOUN  COUNTY  et  al.  v. 
DOZIER  et  aJ.     (Nos.  2546,  2575,  2587.) 

(Supreme  Court  of  Georgia.    July  15,  1921.) 

fSyUahits  hy  the  Court,) 

Counties   ^=s>35(l,3)— Order  for   election   on 
removal  of  county  site  should  not  specify  pro- 
posed new  site;    election  invalid  when  place 
specified;    declaration   of   result   of   Invalid 
eleotion  will  be  enjoined  in  equity. 
Where  an  election  is  held  upon  the  Issue 
as  to  whether  there  shall  be  a  change  or  re- 
moval of  the  county  site  of  a  named  county  in 
this  state,  the  petition  for  the  election  should 
be  for  an  election  for  the  removal  of  the  coun- 
ty site,  and  the  order  calling  the  election  should 
show  that  it  is  one  for  the  removal  of  the  ac- 
tual county  site,  without  specifying  a  particular 
place  to  which  it  shall  be  removed,  so  as  to 
leave  to  the  qualified  voters  free  choice  be- 
tween the  place  where  the  county  site  is  ac- 
tually located  and  any  other  place  in  the  county. 
And  where  the  order  for  the  election  specifies 
the  place  to  which  the  proposed  removal  shall 
be  made,  so  as  to  make  the  contest  between 
the  actual  county  site  and  a  particular  desig- 


I  nated  place,  and  an  election  is  held  under  such 
order,  the  election  is  invalid. 

(a)  A  court  of  equity  will  intervene,  upon 
petition  filed  in  time,  by  writ  of  injunction  to 
prevent  the  declaration  of  the  result  of  such 
election. 

(b)  The  court  erred  in  refusing  to  dismiss 
the  petition  for  mandamus,  and  in  granting  the 
mandamus. 

(c)  The  court  did  not  err  in  granting  the 
injunction  against  the  issuance  of  county  war- 
rants to  managers  of  the  election  in  question, 
and  in  restraining  payment  of  the  same. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; R.  C.  Bell,  Judge. 

Suit  for  Injunction  by  C.  W.  CHieney  and 
others  against  K.  McK.  Bagan  and  others; 
application  of  C  J.  Jenkins  and  others  for 
writ  of  mandamus  against  Harper  Daniel 
and  others;  and  suit  by  Sallle  Dozier  and 
others  against  the  Board  of  Commissioners, 
etc,  of  Calhoun  County,  and  others.  Judg- 
ment for  defendants  in  the  first  case,  for  the 
relators  In  the  second  case,  and  for  the  pe- 
titioners In  the  third  case,  and  the  unsuc- 
cessful parties  bring  error.  Judgment  in 
the  first  two  cases  reversed,  and  judgment  in 
the  third  case  affirmed. 

Cheney  and  others  filed  their  petition  seek- 
ing an  hi  junction  which  would  restrain  the 
defendants  from  holding  a  special  election 
involving  the  removal  of  the  courthouse  from 
Morgan,  Calhoun  county,  Ga.,  to  the  town  of 
Edison,  in  that  county,  and  from  consoli- 
dating the  returns  for  that  special  election; 
petitioners  contending  that  the  proceedings 
preliminary  to  the  election  were  void  for  the 
reasons  pointed  out  in  the  petition,  that  the 
petitions  calling  for  the  election  under  the 
statute  were  themselves  illegal,  and  that  the 
proposed  election  Itself  should  be  declared 
void.  The  court  upon  the  hearing  of  the  case 
refused  an  injunction,  and  the  plaintiffs  ex- 
cepted upon  niunerous  grounds. 

In  the  second  case  above  stated  Jenkins 
and  others  sought  a  mandamus  absolute,  to 
require  the  managers  at  the  same  election 
to  consolidate  the  votes  cast  at  the  election, 
and  to  declare  the  result.  A  demurrer  to 
this  petition  was  overruled,  and  to  this  order 
the  defendants  excepted.  They  filed  a  joint 
answer  assigning  various  grounds  in  support 
of  their  contention  that  a  mandamus  abso- 
lute could  not  properly  be  granted  against 
them;  and  the  relators  demurred  to  this  an- 
swer, on  general  grounds.  This  demurrer 
was  sustained,  and  the  respondents  excepted. 
No  question  of  fact  being  involved  In  the  case* 
the  court  entered  a  final  judgment  granting^ 
a  mandamus  absolute.  Ekror  is  assigned 
upon  this  judgment. 

In  the  third  case  above  stated  a  petition 
was  filed  seeking  to  enjoin  the  board  of  com* 
missloners  of  roads  and  revenues  of  Calhoua 
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county  from  Issuing  a  county  walrant  or 
warrants  to  any  of  the  superintendents  of 
the  election  already  referred  to  for  holding 
and  conducting  said  election,  which  was  al- 
leged to  be  illegal  and  void,  and  to  enjoin  the 
Bank  of  Leary,  the  county  depository  (the 
office  of  the  treasurer  of  the  county  having 
been  abolished),  from  paying  out  of  the 
county  fuDds  any  warrant  or  order  that 
might  be  issued  to  the  superintendents  of 
the  election.  The  petitioners  in  all  of  the 
cases  were  citizens  and  taxpayers  of  Calhoun 
county. 

These  three  cases  were  argued  together, 
and  each  of  them  brings  under  review  the 
principal  question  involved ;  that  is,  whether 
the  special  election  under  consideration  was 
Illegal  and  void. 

In  No.  2546: 

J.  H.  Dorsey,  of  Morgan,  Glessner  &  Col- 
lins, of  Blakeley,  and  W.  I.  Geer,  of  Colquitt, 
for  plaintiffs  in  error. 

Little,  Powell,  Smith  &  Goldstein,  of 
Atlanta,  A.  L.  Miller  and  B.  L.  Smith,  both 
of  Edison,  J.  M.  Cowart  and  B.  W.  Fortson, 
both  of  Arlington,  and  Pottle  &  Hofmayer,  of 
Albany,  for  defendants  in  error. 

In  No.  2675: 

J.  H.  Dorsey,  of  Morgan,  W.  I.  Geer,  of 
Colquitt,  and  Glessner  &  Collins,  of  Blake- 
ley, for  plaintiffs  in  error. 

A.  L.  Miller  and  E.  L.  Smith,  both  of 
Edison,  Pottle  &  Hofmayer,  of  Albany,  and 
B.  W.  Fortson  and  J.  M.  Cowart,  both  of 
Arlington,  for  defendants  in  error. 

In  No.  2587: 

B.  W.  Fortson,  of  Arlington,  Pottle  &  Hof- 
mayer,  of  Albany,  and  Little,  Powell,  Smith 
&  Goldstein,  of  Atlanta,  for  plaintiffs  in 
error. 

J.  H.  Dorsey,  of  Morgan,  Glessner  &  Col- 
lins, of  Blakeley,  and  W.  I.  Geer,  of  Colquitt, 
for  defendants  in  error. 

BE}CK,  P.  J.  (after  stating  the  facts  as 
above).  As  these  cases  were  argued  together, 
they  are  decided  together,  as  each  of  them 
involves  one  question  which  is  the  principal 
question  in  each  of  the  cases ;  and,  where  any 
one  of  the  three  cases  Involves  a  distinct 
question  that  must  be  decided,  that  will  be 
indicated  by  special  reference  to  the  case  in 
which  the  question  is  raised. 

1.  The  legality  of  the  election  to  deter- 
mine whether  there  should  be  a  removal  of 
the  courthouse  of  Calhoun  county  or  not  is 
brought  in  question  in  each  of  these  three 
cases.  Certain  subsidiary  questions  are  also 
raised,  the  greater  part  of  which  it  is  not  nec- 
essary to  decide,  in  view  of  the  conclusion  we 
have  reached  as  to  the  main  question — that 
ih,  the  legality  of  the  election.  And  the 
determination  of  that  question  Involves,  in 
fbe  first  place,  a  construction  of  sections 
4S6  and  488  of  the  Civil  Code,  which  relate 


to  the  change  of  county  sites  and  the  indorse- 
ment on  the  ballots  cast  in  the  election  held 
for  that  purpose.  Section  486  relates  to  the 
petition  that  shall  be  made  to  the  ordinary 
for  the  removal  or  change  of  the  county  site, 
the  order  to  be  granted  by  the  ordinary  and 
the  notice  thereof,  and  the  persons  qualified 
to  vote  in  such  election,  and  the  period  at 
which  such  elections  may  or  may  not  occur. 
Section  488  Is  in  the  following  language: 

"At  said  election  all  voters  in  favor  of  re- 
moval, and  to  what  place,  shall  iDdorse  on  their 
ballots  'For  removal,'  and  those  who  are  op- 
posed to  removal  shall  indorse  on  their  ballots 
'Against  removal,'  and  if  two  thirds  of  the 
votes  cast  at  said  election  are  in  favor  of  re- 
moval to  any  one  particular  place,  the  Gen- 
eral Assembly  next  convening  after  said  elec- 
tion may  provide  for  the  removal  of  said  coun- 
ty site  by  appropriate  legislation." 

And  a  construction  of  this  latter  section  is 
made  necessary  by  one  of  the  principal  ques- 
tions  raised   In^  these  cases;   and  that   is 
whether  an  election  called  by  an  order  grant- 
ed by  the  ordinary.  In  which  order  it  is  re- 
cited that  an  election  is  called  for  the  deter- 
mination of  the  question  as  to  the  removal 
or  change  in  the  county  site  from  the  actual 
county  site  to  a  named  town,  and  in  which  it 
Is  further  recited  that  all  voters  in  favor  of 
removal  of  the  county  site  shall  have  indors- 
ed on  their  ballots  "For  removal  of  the  county 
site  to  Edison,  Georgia,"  and  those  voters  who 
are  opposed  to  the  removal  shall  indorse  on 
their  ballots  **Against  removal,"  was  a  valid 
election  upon  the  question  of  the  change  or 
removal  of  the  county  site.    After  a  care- 
ful consideration  of  all  the  provisions  and 
terms  of  section  488,  the  conclusion  forces 
itself  upon  us  that  an  election  held  in  pur- 
suance of  the  order  referred  to  was  not  a 
valid,  legal   election.    In   section  488  it  is 
declared  that  at  an  election  for  the  purpose 
of  changing  the  county  site  all  voters  thereat 
in  favor  of  the  removal  shall  indorse  on  their 
ballots  "For  removal,"  and  to  what  place. 
The  language  of  the  statute  prescribing  the 
Indorsement  on  the  ballots  is  somewhat  con- 
fused, as  is  readily  seen  by  reading  section 
488;  but  by  transposing  the  expression  "and 
to  what  place"  so  that  It  shall  follow  the 
clause  containing  the  words  "For  removal" 
the  express  declaration  of  the  statute  Is  made 
plain,  and  lays  down  the  rule  that  the  voters 
in  favor  of  the  removal  must  indorse  on  their 
ballots  "For  removal"  and  "to  what  place" 
the  removal  shall  be  made.    And  this  is  the 
construction  given  to  the  section  of  the  Code 
in  the  case  of  Wells  v.  Ragsdale,  102  Ga. 
53,  29  S.  E.  165,  where  it  is  said : 

"The  meaning  and  intention  of  this  provi- 
sion of  the  act  is  not  complied  with  by  a  simple 
indorsement  upon  the  ballot  of  the  voter  'For 
removal/  It  must  go  further,  and  express  the 
wishes  of  the  voter  as  to  the  place  to  which 
the  county  site  shall  be  removed;    and,  unless 
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such  expression  Is  made,  soch  Tote  cannot  be 
connted  for  removaL'* 

And  that  It  was  not  the  Intention  that  the 
choice  of  the  Toters  at  such  election  should 
be  limited  to  one  particular  place  is  shown 
by  the  further  provision  in  this  section 
that— 

"If  two-thirds  of  the  votes  cast  at  said  elec- 
tion are  in  favor  of  removal  to  any  one  par- 
ticular place,  the  General  Assembly  next  con- 
vening after  said  election  may  provide  for  the 
removal  of  said  county-site  by  appropriate  leg- 
islation."* 

Oounsel  re|>resentlng  the  defendants  in 
the  first  case  insist  that,  even  if  it  was  the 
purpose  of  th^  Legislature,  in  elections  like 
this,  to  submit  merely  the  question  of  the  re- 
moval  of  the  existing  county  site,  without 
limiting  the  choice  of  the  voters  between  that 
place  and  some  designated  place,  as  was 
done  in  the  present  instance,  nevertheless  a 
call  for  an  election  to  determine  whether 
there  should  be  a  removaP  of  the  existing 
county  site  to  a  place  designated  in  the  order 
is  not  Invalid,  as  the  voters  would  be  at 
liberty  to  indorse  upon  their  ballots  the  place 
to  which  the  county  site  should  be  removed. 
We  cannot  agree  with  this  contention.  We 
think  it  is  clear  that  it  was  the  Intention  of 
the  General  Assembly,  in  elections  like  this, 
that  those  voters  who  were  In  favor  of  a  re- 
moval should  have  free  choice  between  the 
actual  county  site  and  the  one  to  which  they 
desired  a  change  to  be  made.  They  have 
the  right  under  the  statute  to  express  an  un- 
restricted choice,  and  the  call  of  an  election 
in  which  they  should  have  the  right  to  ex- 
press this  choice  should  not  be  misleading. 
The  duty  should  not  be  imposed  upon  the 
voter  to  construe  the  statute  conferring  the 
right  to  make  a  choice  and  decide  that  he 
had  a  right  to  make  a  choice  not  Indicated 
in  the  order  calling  the  election.  In  State 
ex  rel.  v.  County  Ck)mmlssloners,  22  Fla.  29,  It 
Is  said: 

''It  is  clear  that  the  election  prayed  for  and 
ordered,  and  given  notice  of,  was  one  as  to 
whether  Sanderson  should  continue  to  be  the 
county  site,  or  the  coUnty  site  should  be  chang- 
ed or  removed  to  McGlenny.  The  statute  pro- 
vides that  the  place  receiving  a  majority  of  the 
number  of  votes  cast  at  such  election  shall  be 
the  county  site  *for  ten  years.*  The  purpose 
of  the  statute  is  that  when  an  election  is  held 
under  it  the  several  voters  of  the  county  shall 
have  the  right  to  vote  for  any  place  in  the 
county  they  may  respectively  deem  the  best 
place  for  the  county  site.  The  election  to  be 
ordered  is  'for  the  location  of  the  county  site' 
of  the  county,  and  not  merely  whether  it  shall 
be  removed  to  a  named  particular  place  or  re- 
main where  it  is.  No  such  limited  issue  is  to 
be  submitted  to  the  people.  It  is  not  contem- 
plated that  any  voter  shall  be  restricted  either 
by  the  petitioning  voters,  or  by  the  county  com- 
missioners, to  voting  for  one  of  any  two  or 
more   particular  places,   and   any   election   in 


which  such  restriction  is  made  is  entirely  cod> 
trary  to  the  spirit  and  purpose  of  the  act.  It 
is  dear  that  no  election  has  been  ordered  which 
called  for  an  expression  from  the  voters  of 
Baker  county  of  thdr  choice  as  to  which,  of 
all  points,  place,  or  localities  in  it,  the  county 
site  should  be  dianged  to.  It  will  not  do  to 
say  that  the  voters  could  have  voted  for  any 
place  other  than  Sanderson  or  McGlenny.  No 
such  election  was  called,  and  it  cannot  be  as- 
sumed that  it  was  understood  by  the  electors 
to  be  any  election  other  than  as  between  San- 
derson and  McGlenny.  It  is  a  fact  that  in  the 
case  of  Lanier  v.  Padgett,  18  Fla.  842,  an  elec- 
tion was  held,  and  Sumterville  received  a  ma- 
jority of  the  votes  over  Leesburg,  the  then  ex- 
isting county  site,  and  no  fraud  was  alleged  in 
the  election;  yet,  as  the  petition  did  not  ask 
a  change  of  location,  the  election  was  declared 
to  be  illegal,  and  this,  too,  although  it  appears 
that  the  order  was  for  an  election  locatUig  the 
county  site  as  contemplated  by  the  statute.  In 
State  ex  rel.  v.  County  Commissioners,  19  Fla. 
531,  it  appears  that  a  large  vote  was  polled  at 
this  election.  The  doctrine  of  these  cases  is 
that  the  provisions  of  the  act  in  question 
should  be  strictly  observed.  19  Fla.  632,  633. 
When  an  election  of  this  kind  is  to  be  held, 
fairness  and  a  proper  enforcement  of  the  law 
require  that  nothing  should  be  permitted  so 
fully  calculated  to  mislead  the  electors  as  to 
their  rights  or  in  such  patent  antagonism  to 
the  true  spirit  of  the  law." 

And  this  reasoning  of  the  court  seems  to  us 
to  be  sound  and  conclusive.  And  hence  we 
conclude  that  the  election  sought  to  be  &!- 
joined  was  not  such  an  election  as  is  contem. 
plated  and  provided  for  in  the  statutes  under 
consideration,  relating  to  elections  upon  the 
issue  as  to  whether  there  shall  be  a  removal 
of  a  county  site.  The  pr^minary  and  es- 
sential steps  to  the  holding  of  such  an  elec- 
tion In  this  case  were  not  complied  with, 
because  the  order  for  the  election  was  not 
such  as  contemplated  by  the  statute;  and  we 
can  reach  no  other  conclusion  than  that,  so 
far  as  it  affected  the  question  of  removal, 
the  election  was  illegal  and  void. 

2.  And  under  the  questions  made  by  the 
pleadings  we  must  now  decide  whether  or  not 
a  court  of  equity  would  interfere  by  Injunc- 
tion to  prevent  the  consolidation  of  the  vote 
and  the  declaration  of  the  result  of  the  elec- 
tion. This  court  has  more  than  once  advert- 
ed to  the  general  principle  that  a  court- of 
equity  ordinarily  will  not  Interfere  with  the 
holding  of  an  election,  by  virtue  of  the  exer- 
cise of  the  political  power,  for  the  determina- 
tion of  issues  and  matters  submitted  to  popu. 
lar  vote  under  the  provisions  of  the  Consti- 
tution and  the  laws  passed  in  pursuance 
thereof.  But  there  are  exceptions  to  this 
general  principle.  The  case  of  Mayor,  etc., 
of  Americus  v.  Perry,  114  Ga.  871,  40  S.  E. 
1004,  57  Lw  R.  A.  230,  was  one  in  which  an 
application  was  made  by  the  chairman  and 
members  of  the  board  of  police  commissi<m- 
ers  of  the  municipality,  and  by  citizens  and 
taxpayers  of  the  city  on  behalf  of  themselves 
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and  other  dtiEeui  and  tazpayera,  to  enjoin 
tbe  mayor  and  council  of  the  municipality 
and  others  flrom  carrying  Into  effect  certain 
ordinancea  adopted  by  the  mayor  and  council, 
which,  if  void,  had  the  effect  of  abolishing 
the  board  of  police  commissioners  and  the 
oflBce  of  chief  of  polica  One  of  the  questions 
raised  was  whether  a  court  of  equity  would 
intenrene  in  such  a  case  and  enjoin  an  elec- 
tion under  an  ordinance  whicdi  the  petitioners 
claimed  was  invalid.  The  contention  was 
made  in  the  case  by  demurrer  that  a  court 
of  equity  would  not  interfere  in  a  matter  of 
this  character;  and  this  court  said: 

"The  ordinances,  so  far  as  they  attempt  to 
abolish  the  board  of  police  commissioners  and 
to  deprive  it  of  the  powers  which  the  charter 
conferred  upon  it,  are  ultra  vires  and  void,  and 
there  is  nothing  in  the  petition  to  show  that 
the  board  of  police  commissioners  is  either 
failing  or  refusing  to  exercise  the  powers  con- 
fided to  it  by  the  General  Assembly.  On  the 
other  hand.  It  appears,  not  only  from  the  peti- 
tion, but  from  the  answer  itself,  that  the  board 
is  attempting  to  exercise  those  very  powers 
and  would  exercise  them  but  for  the  obstruc- 
tions placed  in  its  way  by  the  mayor  and  coan- 
cfl.  Under  such  circumstances  the  mayor  and 
comicU  have  no  authority  whatever  to  elect  a 
police  force,  and  the  election  of  such  officers 
would  bring  about  the  question  as  to  whether 
the  persons  so  elected  were  entitled  to  demand 
compensation  from  the  dty;  and  while,  under 
the  view  we  have  taken  of  the  case,  such  per- 
sons would  have  no  right  to  receive  compensa- 
tion, the  fact  that  they  were  elected  and  were 
attempting  to  discharge  the  duties  of  the  of- 
fices for  which  they  were  chosen  would  result 
either  in  the  money  in  the  city  treasury  being 
illegally  used  in  paying  their  claims,  or  in  re- 
<iuiring  the  money  of  the  municipality  to  be 
used  in  defeating  their  claims  for  compensa- 
tion; and  to  prevent  this  any  taxpayer  would 
have  a  right  to  appeal  to  a  court  of  equity  to 
enjoin  the  mayor  and  council  from  proceeding 
further  to  do  any  act  which  would  have  the  ef- 
fect to  bring  about  either  result.  The  plain- 
tiffs bring  their  petition,  not  only  as  members 
of  the  board  of  police  commissioners,  but  also 
in  their  capacity  of  citizens  and  taxpayers; 
and  in  this  latter  capacity  they  are  entitled 
to  be  heard,  the  case  being  one  where  the  mu- 
nicipal authorities  are  going  beyond  their  pow- 
ers and  doing  acts  which,  if  carried  into  effect, 
would  either  result  in  a  misappropriation  of 
public  funds  or  entail  upon  the  taxpayers  of 
the  dty  the  expense  of  litigating  with  persons 
who  might  hold  claims  against  the  dty  under 
the  invidid  ordinances." 

And  in  the  case  of  Mayor  etc,  of  Macon  v. 
ELughe^  UO  Ga.  795,  36  S.  E.  247,  it  is  said: 

*'It  is  contended  that  the  court  below  was 
without  jurisdiction  to  grant  the  injunction 
prayed  for,  for  the  reason  that  a  court  of 
equity  will  not  enjoin  the  holding  of  an  elec- 
tion* which  is  a  political  and  ministerial  func- 
tion«  and  consequently  not  controllable  by  the 
courts.  The  general  rule  undoubtedly  is  that 
courts  of  equity  will  not  interfere  in  matters 
of  elections.  To  say  that  this  rule  is  without 
esception  seems  to  be  purely  arbitrary.    Why 
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should  not  such,  an  election  as  the  one  now 
under  consideration  be  enjoined?  It  is  not  an 
election  in  which  a  public  office  is  involved,  the 
right  to  hold  which  may  be  easily  and  effec- 
tually tested  by  the  writ  of  quo  warranto,  but 
it  is  an  election  to  determine  whether  or  not 
given  territory  shall  be  annexed  to  the  city  of 
Macon.  The  dty  authorities  have  no  power  to 
call  the  election,  their  ordinance  attempting  to 
do  so  is  absolutely  void,  and  any  election  held 
thereunder  would  be  likewise  void.  Some  of 
the  petitioners  are  residents  and  taxpayers  of 
the  city  of  Macon,  and  they  predicate  their 
right  to  the  injunction  on  the  ground  that  il- 
legal expenses  will  be  incurred  by  reason  of  the 
election,  of  which  expenses  they  will  be  re- 
quired to  bear  their  proportionate  part.  This 
was  a  suffident  ground  for  the  granting  of  the 
injunction  at  their  instance/ 


tt 


See,  also.  Wells  v.  Ragsdale,  supra. 

The  present  case  under  its  facts  should  be 
excepted  from  the  general  rule  that  courts 
of  equity  will  not  Interfere  with  elections. 
Nor  are  we  conduded  upon  this  point  by  the 
case  of  Vomberg  v.  Dunn,  143  Ga.  Ill,  84 
S.  B.  370.  It  is  true  that  in  that  case  it  ap- 
peared that  the  election  held  was  for  a 
change  of  the  county  site  to  a  designated 
place,  and  it  was  daimed  that  the  voters 
were  thereby  prohibited  from  exercising  their 
unrestricted  choice  as  to  the  place  of  their 
preference.  But  the  petition  in  the  case  was 
filed  to  enjoin  the  collection  of  a  tax  after 
the  Legislature  had  acted  in  accordance  with 
the  provision  of  the  Ck>nstitution  and  after 
it  had  enacted  that  the  county  site  of  Murray 
county  be  removed  from  Spring  Place  to 
Chatsworth ;  and  the  court  did  not  decide  in 
that  case  nor  pass  upon  the  question  of 
whether  or  hot  the  dedaration  of  the  result 
of  the  election  should  be  enjoined,  where  the 
election  was  void  and  failed  to  comply  with 
the  statute  in  such  'cases  provided.  In  the 
present  case  steps  were  taken  to  enjoin  the 
dedaration  of  the  result  of  the  election 
before  that  election  became  a  part  of  or  in 
any  way  Interwoven  with  a  legislative  en- 
actment; and  in  that  respect  it  differs  es- 
sentially and  fundamentally  from  the  case 
of  Gaskins  v.  Dorsey,  150  Ga.  638,  104  S.  B. 
433.  The  decision  In  that  case  dealt  with 
a  petition  for  injunction  whidi  sought  to  re- 
strain the  publication  of  a  certain  prodama- 
'tion  by  the  Governor,  authorizing  the  quali- 
fied voters  of  the  state  of  Georgia  to  vote 
upon  a  certain  proposal  of  the  General  As- 
sembly of  Georgia  to  amend  the  Ck>nstltutlon 
of  the  state  so  as  to  create  a  new  county,  and 
further  to  enjoin  the  Governor  from  placing 
upon  the  official  ballots  for  the  election  to 
be  held  any  provision  for  the  ratification  or 
rejection  of  the  proposed  amendment  to  the 
Constitution,  and  also  to  ^enjoin  the  Secre- 
tary of  State  from  prodaiming  the  result  of 
any  election  upon  the  ratification  of  the  pro- 
posed amendment  And  this  court  held  that 
the  trial  court  did  not  err  in  refusing  to  grant 
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the  Injunction,  because,  considering  the  steps 
necessarily  taken  in  tbe  course  of  legislation 
and  submission  of  tbe  proposed  amendment 
to  tbe  people,  an  amendment  to  tbe  Consti- 
tution is  in  its  formative  stages  until  tbe 
electorate  of  tbe  state  bave  cast  tbeir  ballots 
tbereon  In  a  general  election ;  tbat,  wbile  tbe 
amendment  is  in  sucb  formative  state  and  in 
tbe  course  of  progression  from  tbe  proposal 
to  tbe  general  election  and  ratification,  it 
is  analogous  to  ordinary  legislation  by  tbe 
General  Assembly,  wbicb  is  in  its  formative 
state  or  state  of  progression  from  tbe  time 
of  tbe  introduction  of  a  bill  until  it  is  final- 
ly passed  by  tbe  requisite  constitutional  ma- 
jority and  bas  received  tbe  signature  of  tbe 
Governor;  tbat  tbe  judicial  power  will  not 
be  exerted,  by  writ  of  error  or  otberwise, 
to  stay  tbe  course  of  legislation  wbile  it  is 
in  process  of  enactment;  and  tbat  tbls  prin- 
ciple Is  applicable  botb  to  ordinary  legislation 
and  tbe  analogous  course  of  an  amendment 
to  tbe  Constitution  from  tbe  time  of  tbe  in- 
troduction of  tbe  act  proposing  tbe  amend- 
ment until  tbe  electors  have  acted.  It  will 
be  readily  seen  tbat  there  is  a  fundamental 
difference  between  tbe  case  of  Gaskins  v. 
Dorsey,  supra,  and  tbe  present  case.  Tbe 
election  in  tbe  present  case,  wbile  It  might 
V)ecome  the  basis  of  action  by  tbe  General 
Assembly,  bad  in  no  way  become  a  part  of 
tbe  legislative  enactment,  but  tbe  petitioners 
acted  promptly  and  attacked  tbe  election  In 
'  limine*  And  though  tbe  election  was  held 
at  tbe  time  and  places  specified  In  the  order, 
no  injunction  having  been  granted  to  restrain 
tbe  election,  the  court  should  bave  granted 
the  injunction  prayed  against  tbe  consoli- 
dation of  tbe  votes  and  tbe  declaration  of 
tbe  result,  and  the  refusal  of  tbe  injunction 
to  restrain  the  declaration  of  the  result  was 
error. 

It  necessarily  follows  from  what  we  have 
said  tbat  the  court  should  not  have  granted 
tbe  mandamus  requiring  tbe  superintendents 
of  the  election  to  declare  the  result. 

Judgment  reversed  in  tbe  first  two  cases, 
and  affirmed  in  the  third. 

All  the  Justices  concur. 


(151  Qa.  718) 
GALES  V.  8T0KELEY  et  al.    (No.  2306.) 

(Supreme  Court  of  Georgia.     July  14,  1921.) 

(ByllahuB  hy  the  OourtJ 

I.  Trusts  ^=s>77— Implied  trust  does  not  arise 
from  contributions  towards  purchase  price 
subsequent  to  conveyance. 

A  resulting  or  implied  trust  which  arises 
eolely  from  the  payment  of  the  purchase  price 
of  land  is  not  created,  unless  the  purchase 
money  is  paid  either  before  or  at  the  time  of 


the  purchase.  Trusts  implied  from  the  pay- 
ment of  the  purchase  money  or  a  part  thereof 
must  result,  if  at  all,  at  the  time  of  the  exe- 
cution of  the  conveyance,  where  there  is,  in 
obtaining  such  conveyance,  no  fratid  or  con- 
cealment to  the  injury  of  the  person  paying 
such  purchase  money.  Hall  v.  Edwards,  140 
Ga.  765,  767,  7SF  S.  E.  852,  and  authorities 
cited,  and  see  Houston  v.  Farley,  146  Ga.  822, 
824,  92  S.  E.  635. 

2.  Petition  properly  dismissed. 

Accordingly,  under  the  facts  alleged,  the 
court  did  not  err  in  sustaining  the  general  de- 
murrer and  in  dismissing  the  petition. 

Error  from  Superior  Court,  Oglethorpe 
CJounty;  W.  L.  Hodges,  Judge. 

Suit  by  Betsy  Gales  against  E.  M.  Stokeley 
and  others.  Judgment  dismissing  the  peti- 
tion, and  plaintiff  brings  errors.    Afilhned. 

The  petition  makes  substantially  tbe  fol- 
lowing allegations:  Prior  to  April  3,  1879, 
William  A.  Alexander  contracted  to  purchase 
a  certain  tract  of  land,  but  because  of  ad- 
vancing age  and  feeble  health  he  was  unable 
to  perform  the  obligations  of  tbe  contract. 
A  parol  agreement  was  made  between  Alex- 
ander and  bis  children  and  stepchildren, 
whereby  bis  children  and  stepchildren  were 
to  become  substituted  as  purchasers  and  were 
to  live  upon  and  work  tbe  land  and  pay  for 
the  same  with  tbe  proceeds  of  their  labor, 
and  were  each  to  have  an  equal  undivided  In- 
terests For  convenience^  title  Mtras  to  be 
taken  In  the  name  of  tbe  two  stepsons, 
Howard  and  Jerry  White,  who  were  the  only 
male  members  of  tbe  family  tbat  were  of  age. 
Under  tbe  arrangement  these  two  were  to 
have  the  management  of  tbe  place.  Pursuant 
to  this  agreement,  a  sum  sufficient  to  dis- 
charge the  purchase  money  was  borrowed 
upon  security  of  tbe  land,  and  title  to  tbe 
same  was  taken  in  the  name  of  the  two  step- 
sons of  Alexander,  on  June  3,  1882.  Pur- 
suant to  tbe  above-mentioned  agreement, 
tbe  two  stepsons  and  tbe  children  of  Alex- 
ander (including  petitioner)  entered  into  pos- 
session of  the  land.  On  or  about  January  22, 
1001,  Jerry  White  sold  bis  entire  interest  in 
tbe  land  to  Howard  White.  Petitioner  has 
lived  continuously  upon  and  been  in  posses- 
sion of  a  portion  of  said  land.  Through  tbe 
labor  of  herself,  her  children,  and  other  per- 
sons under  her  control,  and  by  the  delivery 
to  Howard  and  Jerry  White  of  certain  cotton, 
cotton  seed,  and  com,  and  the  payment  of 
certain  sums  of  money,  she  contributed  to- 
ward the  payment  of  the  purchase  price  at 
least  $100  per  annum  from  the  date  of  the 
above-mentioned  agreement  up  to  and  in- 
cluding the  year  1917.  Through  tbe  sale  of 
portions  of  property  and  the  application  of 
various  amounts,  which  were  largely  tbe  pro- 
ceeds of  contributions  made  by  petitioner, 
payment  of  the  purchase  price  was  completed 
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Shortly  prior  to  tlie  death  of  Howard  White, 
which  occarred  in  1917.  Howard  White  al- 
ways admitted  and  recognized  petitioner's 
Interest  in  said  property,  and  often  stated  to 
petitioner  and  others  that  he  would  make  a 
legal  provision  which  would  protect  the  righta 
of  petitioner  and  establish  her  interest  in  the 
property,  and  during  his  last  illness  he  prom- 
ised petitioner  and  stated  to  others  that  he 
would  make  a  will  which  would  adequately 
protect  her  rights,  and  would  devise  to  her 
such  portion  of  the  property  as  would  com- 
pensate her  for  the  contributions  made  by 
her;  but  he  died  without  having  made  this 
provision  and  without  having  accounted  to 
petitioner  for  the  contributions  made  by  her. 
Petitioner  is  initiate,  and,  being  unable  to 
read  or  write,  she  trusted  fully  Howard 
White  to  perform  his  obligations  to  her,  and 
did  not  take  from  him  any  receipts,  contracts, 
statements  in  writing,  or  other  paper  evi- 
dencing her  Interest  in  said  land.  There  has 
been  no  administration  upon  his  estate,  but 
his  widow  and  sole  heir,  Igenia  White,  has 
taken  possession  of  all  his  property  and  has 
arranged  to  sell  to  Stokeley  the  property  in 
which  ];>etitioner  claims  an  interest  Stoke- 
ley has  acted  with  knowledge  of  petitioner's 
rights  in  the  premises,  and  a  sale  of  said 
property  would  render  the  estate  of  White 
Insolvent. 

The  prayers  are  for  injunction  to  restrain 
the  carrying  out  of  the  proposed  sale  or  other 
change  in  the  status  of  the  property;  for 
decree  establishing  the  title  of  petitioner  to 
one-eighth  undivided  interest  in  said  land, 
and  fixing  the  amount  of  the  value  of  all  con- 
tributions made  and  payments  rendered  by 
petitioner  to  Howard  and  Jerry  White,  and 
that  the  Judgment  therefor  be  declared  to 
be  a  special  lien  against  the  property  men- 
tioned and  all  other  property  belonging  to 
the  estate  of  Howard  White;  that  Howard 
White  be  declared  to  have  been  a  trustee  of 
all  of  said  property  for  petitioner,  subject  to 
be  discharged  by  the  conveyance  of  a  one- 
eighth  undivided  interest  and  the  payment  to 
her  in  money  of  the  balance  contributed  by 
her  over  her  proportionate  share  of  the  pur- 
chase price ;  that  nil  of  said  property  be  sold, 
and  distribution  of  the  proceeds  be  made  to 
petitioner  in  accordance  with  the  equitable 
interests  and  priorities  found  and  decreed 
in  her  favor,  and  to  the  other  persons  who 
may  be  foimd  to  have  interests  therein;  for 
the  appointment  of  receiver  to  preserve  the 
status  of  the  property ;  for  general  relief  and 
process.  There  were  other  allegations  and 
prayers  relatin^^  to  other  parties,  but  these 
could  not  be  material  unless  the  petition  set 
out  a  cause  of  action  against  Igenia  White. 

The  petition  was  demurred  to  generally 
upon  the  grounds :  (a)  want  of  equity ;  (b)  it 
fails  to  set  forth  a  cause  of  action;  (c)  the 
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action  set  forth  is  based  upon  a  stale  demand, 
and  petitioner's  rights,  if  she  ever  had  any, 
are  barred  by  gross  laches  and  long  delay 
in  asserting  them ;  (d)  the  f^cts  and  circum- 
stances alleged  are  insufficient  in  equity  to 
raise  or  create  an  implied  trust;  (e)  Hie  pe- 
tition seelcs,  by  an  alleged  parol  agreement, 
to  ingraft  upon  an  absolute  and  uncondi- 
tional deed  an  express  trust;  (f)  it  does  not 
appear  how  much  or  what  part  of  the  pur- 
chase price  of  said  lands  petitioner  contrib- 
uted in  labor  and  money,  and  it  is  impos- 
sible for  the  court  to  determine  what  interest 
she  would  be  entitled  to  recover;  (g)  it  af- 
firmatively appears  that  no  part  of  the  pur- 
chase price  of  the  lands  in  question  was  paid 
or  contributed  by  petitioner  at  the  time  of  or 
before  the  execution  of  the  deed  from  the 
original  vendor  to  Howard  and  Jerry  White, 
and  that  the  said  lands  were  not  purchased 
or  paid  for  with  money,  labor,  or  other  things 
of  value  contributed  by  the  plaintiff.  The 
demurrer  was  sustained  and  the  petition 
dismissed,  because  of  which  exception  was 
taken  by  the  plaintiff. 

Phil  W.  Davis,  Jr.,  of  Lexington,  for  plain- 
tiff in  error. 

W.  W.  Armistead,  of  Crawford,  Hamilton 
McWhorter,  Jr.,  of  Lexington,  and  Tutt  & 
Brown,  of  Ellberton,  for  defendants  in  error. 

GILBERT,  J.  Judgment  afilrmed.  All  the 
Justices  concur. 


(161  Qa.  680) 

A.  W.  WATTERS  &  CO.,   Ino^  v.  O'NEILL 
et  al.     (No.  2173.) 

(Supreme  Court  of  Georgia.    July  18,  1921.) 

(SyUahuM  hy  the  Ocurt.) 

Bills  and  notes  ^s»534— Oblloatlons  to  pay  at- 
torney's fees  may  be  enforced  In  attaofiment 
proooeiNngs;  "rstnm  day/' 

The  statutes  prescribing  procedure  in  at- 
tachment suits  make  provision  for  "a  return 
day"  within  the  meaning  of  the  statute  pre- 
scribing the  conditions  on  wliich  agreements  to 
pay  attorney's  fees  in  addition  to  the  stipulated 
principal  and  interest  may  be  enforced;  and 
such  agreements  may  be  enforced  in  an  attach- 
ment suit  under  conditions  specified  in  the  stat- 
ute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Betum 
Day.] 

Certified  Question  from  Court  of  Appeals. 

Action  between  A.  W*  Watters  ft  Co.,  In- 
corporated, and  J.  H.  O'Neill  and  others. 
Judgment  for  the  latter,  and  the  former 
brought  error  to  the  Court  of  Appeals,  which 
certified  a  question  to  the  Supreme  (3ourt 
Question  answered  in  the  afiSrmative. 


For  other  caMt  tee  aam«  topic  and  KBT-NUMBBR  In  all  Key-Numtored  DlffMta  and  Indexes 
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The  Court  of  Appeals  certified  to  the  Sa-  f 
preme  Court  the  following  question: 

"In  attachment  proceedings  to  recover  an 
indebtedness  evidenced  hj  promissory  notes,  is 
there  a  day  which  corresponds  to  the  'return 
day'  as  contemplated  in  section  4252  of  the 
Civil  Code  of  1910?  In  other  words,  in  such  a 
suit,  where  the  notes  contained  the  usual  stip- 
ulations for  the  recovery  of  attorney's  fpes  and 
where  the  requirements  of  the  above  Code  sec- 
tion as  to  notice  have  been  complied  with,  and 
where  the  plaintiff  in  attachment  is  entitled  to 
a  common-law  judgment  in  personam  against 
the  defendant  (the  attachment  having  been 
abandoned)  for  the  principal  and  interest  sued 
for,  is  he  entitled  also  to  recover  attorney's 
fees?" 

J.  Mallory  Hunt,  df  Atlanta,  and  L.  EL 
Ck>vington  and  Nathan  Harris,  both  of  Rome, 
for  plaintiff  in  error. 

Denny  ft  Wright,  of  Rome,  for  defendants 
in  error. 

ATKINSON,  J.  avll  Code,  i  4252,  de- 
dares: 

"Obligations  to  pay  attorney's  fees  upon  any 
note  or  other  evidence  of  indebtedness,  in  ad- 
dition to  the  rate  of  interest  specified  therein, 
are  void,  and  no  court  shall  enforce  such  agree- 
ment to  pay  attorney's  fees,  unless  the  debtor 
shall  fail  to  pay  such  debt  on  or  before  the  re- 
turn day  of  the  court  to  which  suit  is  brought 
for  the  collection  of  the  same:  Provided,  the 
holder  of  the  obligation  sued  upon,  his  agent, 
or  attorney  notifies  the  defendant  in  writing, 
ten  days  before  suit  is  brought,  of  his  intention 
to  bring  suit,  and  also  the  term  of  the  court  to 
which  suit  will  be  brought.' 


»» 


While  this  statute  denounces  the  promise 
to  pay  attorney's  fees,  it  does  so  with  the 
proviso  that  the  obligor  shall  spare  the  obli' 
gee  the  necessity  of  further  litigation  by  pay- 
ing the  amount  of  principal  and  interest  due 
under  the  terms  of  the  contract  on  or  before 
the  "return  day"  of  the  court  to  which  suit 
is  brought  for  the  collection  of  same,  if  the 
holder  of  the  obligation  shall  notify  the  de- 
fendant in  writing,  10  days  before  suit  is 
brought,  of  his  intention  to  bring  the  suit 
and  of  the  term  of  court  to  which  the  suit 
will  be  brought.  "Suit,"  as  employed  in  this 
statute,  manifestly  contemplates  any  form  of 
action  for  recovery  of  the  debt  in  a  court 
having  Jurisdiction  to  render  Judgment  on 
the  demand  where  there  is  provision  for  "a 
return  day."  This  court  has  recognized  that 
a  proceeding  in  court  by  statutory  attach- 
ment is  a  suit.  Baker  v.  C.  Aultman  &  Co., 
107  Ga.  339,  33  S.  E.  423,  73  Am.  SL  Rep. 
132;  B'incher  v.  Stanley  Electric  Mfg.  Co.; 
127  Ga.  362,  56  8.  B.  440.  In  Davenport  v. 
Richards,  138  Ga.  611,  75  S.  B.  648,  rererrmg 
to  the  above-quoted  section  of  the  Code,  it 
was  said: 


««i 


'It  is  clear  that  the  obligation  to  pay  the 
attorney's  fees  was  void  and  could  not  be  en- 
forced, unless  the  debtor  failed  to  pay  the  debt 


'on  or  before  the  return  day  of  the  court*  in 
which  the  proceedings  to  collect  the  same  were 
brought.  The  expression  'return  day,'  as  used 
in  the  statute,  means  the  same  as  filing  day,  or 
the  last  day  on  which  suits  may  be  filed  so  as 
to  be  returnable  to  the  next  term.  Everett  & 
Son  V.  Ferst's  Sons  &  Co.,  126  Ga.  662,  55  S. 
B.  916.  •  •  •  Two  things  are  necessary  to 
negative  the  positive  legislative  declaration 
that  an  obligation  to  pay  attorney's  fees  upon 
a  note  or  other  evidence  of  indebtedness  is 
void,  to  wit:  Notice  by  the  holder  of  his  inten- 
tion to  bring  suit,  and  of  the  term  of  court  to 
which  the  suit  will  be  brought;  and  a  failure 
upon  the  part  of  the  debtor  to  pay  the  debt  on 
or  before  the  return  day." 

Under  such  construction  it  was  held  that 
the  provision  for  attorney's  fees  could  not 
be  ffliforced  in  statutory  proceedings  for  the 
foreclosure  of  a  chattel  mortgage,  there  be- 
ing no  provision  In  the  statute  for  a  "return 
day."  Qlie  statute  relating  to  foreclosure  of 
chattel  mortgages  provides  for  issuance  of 
an  execution  under  which  the  property  shall 
be  levied  on  (Civil  Code,  i  8286)  and  sold,  up- 
on the  filing  with  the  clerk  of  court  the  mort* 
gage  or  a  copy  thereof  with  an  affidavit  at- 
tached as  prescribed.  It  will  be  perceived 
that  this  is  a  summary  remedy,  and  that 
the  fl.  fa.  is  final  process  which  may  be  levied 
immediately,  without  any  provision  for  the 
holder  of  the  note  to  give  notice  as  prescriln 
ed  In  Civil  Code,  {  4252.  The  statutes  provid- 
ing for  suits  in  attachment  are  quite  dilfer- 
ent,  as  will  be  shown.  There  are  several  ar» 
tides  of  the  Code  providing  for  suits  in  at* 
tachment  The  first  is  in  Civil  Code^  |  5055» 
which  declares: 

"Attachments  may  issue  in  the  following  cas* 
es:  1.  When  the  debtor  resides  out  of  the 
state.  2.  When  he  is  actually  removing,  or 
about  to  remove,  without  the  limits  of  the  coun- 
ty. 3.  When  he  absconds.  4.  When  he  con* 
ceals  himself.  5.  When  be  resists  legal  arrest.. 
6w  When  he  is  causing  his  property  to  be  re* 
moved  beyond  the  limits  of  the  state." 

Succeeding  sections  provide  how  attach* 
ments  based  on  such  grounds  are  to  be  ob* 
tained,  and  procedure  (or  the  return  and 
trial  of  attachment  suits^  In  Civil  Code,  ( 
5063,  it  is  declared  that,\when  the  amount 
shall  exceed  the  sum  of  $100,  the  attachment 
shall  be  made — 

"Returnable  to  the  next  ierm  of  the  su- 
perior or  county  court  of  the  ^rounty  where  the 
defendant  resides,  or  where  "fie  last  resided; 
but  if  such  superior  court  shall',  sit  within  twen- 
ty days,  or  such  county  court',  shall  sit  within 
fifteen  days,  next  after  issuing  such  attach- 
ment, it  shall  be  made  returnable  to  the  next 
term  of  the  court  thereafter.") 

Similar  provisions  are  m^de  for  the  re- 
turn of  attachments  to  justices'  court  in 
cases  where  the  debt  does  no^  exceed  the  sum 
of  $100,  except  that  the  lin^it  of  time  is  10 
days  before  the  term  to  wiilch  the  case  is 
returnable.   Article  3,  whidbi  commences  with 
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Civil  Code,  i  6083,  relates  to  attadunents 
for  purchase  money.  It  provides  for  the  is- 
suance of  attachments: 

"In  all  cases  of  sale  of  lands,  where  the  Ten- 
dor  has  not  ezecoted  a  deed  of  conveyance  to 
the  purchaser  for  the  same,  but  has  given  bond 
for  titles  or  other  evidence  of  the  contract,  and 
the  purchase  money  has  not  been  paid,  and  the 
vendee  shall  become  liable  to  attachment,  at- 
tachment may  issue  against  him  at  the  instance 
of  the  vendor,  upon  complying  with  the  provi- 
sions of  this  Code  in  relation  to  attachments." 

(The  attachment  in  the  case  to  which  the 
question  propounded  by  the  Court  of  Ap- 
peals relates  was  sued  out  under  this  section 
of  the  Code.) 

In  Civil  Code,  {  6084,  provision  is  made 
for  the  issuance  of  the  process  of  attachment 
in  behalf  of  any  creditor  whose  debt  is  cre- 
ated by  the  purchase  of  property  generally. 
There  is  no  provision  in  either  section  5068 
or  section  6084,  expressly  stating  when  such 
attachment  suits  shall  be  made  returnable; 
but,  referring  to  those  sectionf::,  it  is  said  in 
Civil  Code,  |  6087,  which  is  the  last  section 
in  artide  8: 

"So  much  of  this  Code  as  regulates  the  pro- 
ceedings in  relation  to  remedy  by  attachment, 
as  is  not  in  conflict  with  the  three  preceding 
sections,  shall  apply  to  and  control  proceedings 
under  this  article." 

This  makes  the  language  relating  to  "re- 
turn" hereinbefore  quoted  from  Civil  Code, 
I  6063,  applicable  to  such  cases.  Article  4, 
which  commences  with  Civil  Code,  |  6088, 
refers  to  attachments  against  fraudulent 
debtors.  Attachments  under  this  law  must 
also  be  returned  as  provided  in  Civil  Code,  | 
6063,  for  it  is  declared  in  section  6092,  re- 
ferring to  attachments  against  fraudulent 
debtors: 

"Such  attachments,  when  issued  and  served, 
shall  be  returned  and  disposed  of  as  attach- 
ments are  now  returned  and  disposed  of,  and  be 
subject  to  the  same  defenses,  and  may  be  taken 
out  upon  the  affidavit  of  the  agent  or  attorney 
of  the  creditor,  if  he  can,  by  his  own  oath,  make 
out  a  case  which  will  satisfy  said  judge.' 


f» 


The  attachments  above  referred  to  are  in 
each  instance  merely  mesne  process,  and 
never  become  final  until  after  judgment 
They  are  required  to  be  returned  to  a  court, 
and  procedure  Is  provided  for  a  hearing  and 
disposition  of  the  case  in  court.  As  Indicated 
above,  the  statute  prescribes  certain  numbers 
of  days  which  must  intervene  between  the 
issuance  of  the  attachment  and  the  term  of 
court  to  which  it  is  made  returnable,  the 
number  of  days  varying  according  to  the 
character  of  the  court  to  which  the  attach- 
ment is  returnable,  being  20  days  when  re- 
turnable to  the  superior  court,  16  days  when 
returnable  to  a  county  court,  and  10  days 
when  returnable  to  the  Justice's  court.    This 
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in  effect  provides  for  a  "return  day"  as  con? 
templated  in  Civil  Code,  {  4262,  first  herein^ 
above  mentioned  in  regard  to  the  enforce- 
ment of  obligations  to  pay  attorney's  fees. 
The  "return  day"  for  an  attachment  suit, 
within  the  meaning  of  that  statute  as  con- 
strued in  Davenport  v.  Richards,  188  Ga. 
611,  76  S.  B.  648,  is  the  last  aay  within  which 
the  attachment  could  be  issued,  returnable 
to  a  given  term  of  the  court.  While  the 
statutes  relating  to  procedure  by  attachment 
differ  from  Civil  Code,  {  5662,  which  relates 
to  the  bringing  of  ordinary  suits,  they  are 
similar  at  least  to  the  extent  that  in  each 
provision  is  made  for  a  '^return  day"  for 
issue  to  be  joined,  for  a  full  hearing  for  both 
parties  on  the  validity  and  correctness  of  the 
claim,  and  that  there  is  no  final  process  in 
the  case  until  after  judgment  Such  being 
the  character  of  the  statute  relating  to  suits 
by  attachment,  an  agreement  expressed  in 
a  promissory  note  to  pay  attorney's  fees  in 
addition  to  the  principal  and  interest  stated 
in  the  note  can  be  enforced  in  a  suit  by  at* 
tachment  under  conditions  as  provided  in 
Civil  Code,  S  4262.  This  sufficiently  answers 
the  question  propounded  by  the  Court  of  Ap- 
peals. 
All  the  Justices  concur. 


(161  Oa.  682) 
STARNES  V.  8ANDER8.     (No.  2438.) 

(Supreme  Court  of  Georgia.    Jane  17,  1921.) 

(Syllabu9  hy  the  Court.) 

I.  Wills  ^=»594— Provisioii  in  ease  of  death  of 
devisee  without  "bodily  lieirs"  means  olill- 
dren. 

James  D.  Starnes  brought  suit  to  recover 
described  land.  His  petition  alleged  that  in 
1908  he  married  Hat  tie  Stephens,  who  died  in 
1909,  leaving  no  children;  that  the  plaintiff  is 
her  sole  heir  at  law;  that  there  has  never 
been  any  administration  upon  her  estate;  and 
that  she  left  no  will.  The  petition  further  al- 
leged that  John  R.  Stephens,  the  grandfather 
of  Hattie  St^hens,  devised  the  land  in  ques- 
tion to  Hattie  Stephens;  the  material  parts  of 
said  will  being  as  follows:  Item  3:  **I  give,  be- 
queath, and  devise  to  my  beloved  wife,  Susan 
Stephens,  all  of  my  property  of  every  descrip- 
tion, personal  and  real  estate,  money,  notes,  and 
accounts,  to  have  and  to  hold,  use,  and  enjoy 
the  same  with  the  income  from  the  same  for 
and  during  her  natural  life."  Item  4  (in  so 
far  as  material):  ** After  the  death  of  my  said 
wife  I  give,  bequeath,  and  devise  *  *  *  to 
my  granddaughter,  Hattie  Stephens,"  the  land 
in  question.  Item  7:  '*Upon  the  death  of  my 
said  wife,  I  desire  and  direct  that  all  of  my 
personal  property,  including  whatever  money 
in  her  possession  arising  from  the  income  from 
the  same,  shall  be  converted  into  cash,  and 
equally  divided  among  my  grandchildren  to  wit: 
Savannah  Stephens,  John  F.  Stephens,  and 
Hattie  Stephens;    it  being  understood  that  if 
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any  of  said  grandchfldren  should  die  without 
bodily  heirs,  all  the  property  devised  to  the 
one  80  dying  under  and  by  this  will  shall  be 
equally  divided  between  those  that  survive." 
John  R.  Stephens  died  in  1905,  and  Susan  Ste- 
phens, the  life  tenant,  died  on  or  about  Decem- 
ber 1,  19ia    Held: 

"Bodily  heirs,"  or  words  of  similar  import, 
are  held  to  mean  children.  Civil  Code  1910, 
§  3660;  Stanley  v.  Reeves,  149  Oa.  161,  155, 
99  S.  E.  376. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bodily 
Heirs.] 

2.  Wills  ^=s>545(4)  —  Remainderman  heU  to 
take  absolute  or  defeasible  fee  dependent  on 
surviving  life  tenant  or  dying  without  bodily 
heirs. 

Under  the  will  Hattie  Stephens,  wife  of  the 
plaintifit,  took  a  remainder  in  fee,  eitiier  absolute 
or  defeasible,  depending  upon  whether  she  sur- 
vived the  life  tenant,  at  whose  death  the  es- 
tate vested,  or  died  "without  bodily  heirs"  prior 
to  that  event. 

3.  Wills  «=:>634(8)— Heir  of  remainderman  who 
survived  testator,  but  died  before  life  ten- 
ant, held  to  take  nothing. 

She  survived  the  testator,  but  predeceased 
the  life  tenant,  "without  bodily  heirs."  Ac- 
cordingly the  court  did  not  err  in  sustaining  a 
general  demurrer  and  dismissing  the  petition 
filed  by  the  husband,  seeking  to  recover  the 
land  as  the  sole  heir  of  his  wife.  Compare 
Nottingham  v.  McKelvey,  149  Ga.  463,  100  S. 
B.  371. 

Error  from  Sui)erior  Court,  Cherokee  Coun- 
ty; D.  W.  Blair,  Judge. 

Action  by  J.  D.  Starnes  against  Susannah 
Sanders.  Jud^pncnt  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Geo.  F.  Gober,  of  Atlanta,  G.  B.  Walker, 
of  Alpharetta,  and  H.  B.  Moss,  of  Marietta, 
for  plaintiff  in  error. 

J.  P.  Brooke,  of  Alpharetta,  for  defendant 
in  error. 

GILBITRT,  J.  Judgment  affirmed.  All 
the  Justioes  ooncur. 


(161  Oa.  710) 

MILLER  V.  STATE.    (No.  2594.) 

(Supreme  Conrt  of  (Georgia.    July  13,  1921.) 

(Syllabiu  by  the  Court,) 

I.  Criminal  law  ^=»686(l,  2)— Refusal  to  per- 
mit defendant  to  reopen  case  to  rebut  testi- 
mony brought  out  on  cross-examination  of 
state's  witness  not  abuse  of  discretion;  trial 
Judge  has  large  discretion  regarding  reopening 
of  oase. 

The  court  did  not  abuse  its  discretion  in 
refusing  to  reopen  the  case  and  to  admit  evi- 
dence offered  by  the  accused  to  show  that  the 
deceased  was  a  man  of  yiolent  character;   this 


evidence  having  been  offered  after  the  state  and 
the  defendant  had  closed  and  the  state  had 
offered  evidence  in  rebuttal  of  the  defendant's 
evidence,  and  not  being  in  rebuttal  of  any  new 
matter  brought  out  by  the  state. 

2.  Criminal  law   ^=s>938( I)— Homicide   ^=s>3t9 
^Newly  discovered  evidence  In  murder  case 
held  not  such  as  would  probably  produos  dif- 
ferent result;  applications  on  ground  of  new- 
ly discovered  evidence  not  favored. 
In  view  of  all  of  the  facts  appearing  on  the 
trial,   this  court  is  not   reasonably  convinced 
that  on  another  trial  there  would  probably  be 
a  different  verdict  because  of  the  alleged  newly 
discovered  evidence. 


3.  HomioMo  «cs»l7l(l)  —  Refusal  to  exclude 
evidence  as  to  conduct  of  crowd  following 
killing  held  not  error. 

Brror  is  assigned  on  the  refusal  of  the  court 
to  rule  out  the  evidence  of  a  witness  for  the 
state,  as  follows:  "That  a  large  crowd  had 
gathered  around  the  scene  after  the  homicide 
had  been  committed,  and  tried  to  prevent  mov- 
ant from  leaving  the  scene,  together  with  offi- 
cials of  the  street  car  company."  The  criticism 
was  tiiat  *it  did  not  illustrate  any  issue  in  the 
cane."  This  ground  of  the  motion  does  not 
show  error. 

4.  HofflMde  «5»307 (4)— Instruction  held  not 
to  limit  Jury  to  oonslderatlon  of  oiimo  of 
murder. 

Brror  is  assigned  on  the  following  instruc- 
tion to  the  jury:  *'You  are  tiie  judges  of  the 
law  and  the  facts,  and  are  to  render  a  general 
verdict  of  guilty  or  not  guilty."  Movant  com- 
plains that  this  charge  was  harmful  to  him,  for 
the  reason  that  "the  charge  in  the  indictment 
was  that  of  murder,  and  limited  the  jury  to 
the  consideration  of  this  crime  alone;  whereas, 
under  the  evidence  and  the  law,  the  crime  of 
voluntary  manslaughter  was  involved.*'  The 
court  fully  and  fairly  instructed  the  jury  in  re- 
gard to  the  law  of  voluntary  manslaughter,  and 
explained  that  under  a  certain  state  of  facts, 
if  believed  by  the  jury,  a  verdict  finding  the  de- 
fendant guilty  of  voluntary  manslaughter  would 
be  authorized.  The  exception  in  Uiis  ground 
of  the  motion  is  therefore  without  merit. 

5.  Criminal  law  ^=»922(l)  —  instruction  con- 
cerning duties  of  jurors  and  importance  of 
Jury  trial  held  not  ground  for  new  trial. 

Complaint  is  made  that  the  court  erred  in  a 
lengthy  instruction  to  the  jury  regarding  the 
manner  of  selecting  jurors  by  jury  commission- 
ers; how  they  were  drawn  for  service  in  the 
court;  that  they  were  not  volunteers,  but  had 
been  drafted  for  public  service  to  their  country 
as  soldiers  are  drafted  for  their  country's  de- 
fense; that  jury  trial  is  the  sheet  anchor  of 
American  liberty,  has  stood  the  test  and  strain 
of  a  thousand  years,  and  has  come  down  to  us 
from  our  Anglo-Saxon  fathers  across  the  seas; 
stressing  the  importance  of  honesty  and  up- 
rightness in  all  relations  of  life,  the  duty  rest- 
ing upon  them  to  measure  up  to  these  high  prin- 
ciples, the  sanctity  of  their  oaths  as  to  the 
questions  that  were  propounded  to  them  on  the 
voir  dire,  and  the  oath  administered  upon  being 
sworn  to  try  the  case,  etc.  The  criticism  ia 
"that  this  portion  of  the  charge  was  harmful 
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to  liiin»  be<*aii8e  It  wai  argnmentatiTe  and  cal- 
culated to  unduly  influence  the  minds  of  im- 
partial jurors."  While  subject  to  some  criti- 
cism, at  least  that  it  was  not  indispensable  to 
the  issues  of  the  case,  we  cannot  say  that  the 
charge  contained  any  misstatements  of  the  law, 
or  untruths,  or  misconceptions  in  regard  to  the 
moral  principles  under  discussion.  We  do  not 
think  it  subject  to  the  specific  criticism  made  by 
movant,  and  therefore  it  will  not  require  a 
reversal  of  the  judgment  refusing  a  new  trial. 

6.  iDstructian  oa  reasonable  feai%  held  aulR- 
clenL 

Several  of  the  grounds  of  the  motion  for 
new  trial  complain  of  the  instructions  of  the 
court  in  regard  to  the  law  of  voluntary  man- 
slaughter. After  a  careful  consideration  of 
these  grounds  we  are  satisfied  that  they  contain 
in  substance  a  fair  statement  of  the  law  on  that 
subject,  and  that  no  error  is  shown.  It  would 
conserve  no  useful  purpose  to  set  out  these 
grounds  in  full,  since  no  new  or  novel  question 
is  raised.  Suffice  it  to  say  that  the  chief  criti- 
cism is  that  thereby  the  accused  was  deprived 
of  his  defense  of  justification,  based  on  the 
ground  of  reasonable  fears.  The  jury  was  fully 
instructed  in  regard  to  the  law  of  reasonable 
fears,  as  provided  in  Pen.  Code  1910,  |  71. 

7.  Criminal  law  ^S976l(9>  —  Inatruotlon  that 
certain  facte  were  undisputed  In  murder  case 
held  not  erroneous. 

Movant  insists  that  the  court  erred  in  in- 
structing the  jury  as  follows:  ''The  fact  that 
a  pistol,  held  in  the  hands  of  the  prisoner  at 
the  bar,  aimed  at  and  towards  the  deceased, 
from  which  bullets  were  shot,  penetrating  his 
body  and  causing  a  wound  from  which  he  soon 
thereafter  died,  is  not  in  fair  debate  in  this 
case.  The  pistol  was  held  by  him,  and  its  trig- 
ger pulled  by  him,  and  the  man  is  dead  as  a 
consequence."  Under  a  fair  construction  of  all 
of  the  evidence  and  the  prisoner's  statement, 
we  think  these  facts  are  undisputed,  and  there- 
fore the  statement  of  them  by  the  court  was 
not  error.    Atkinson,  J.,  dissents. 

8.  Other  prounds  of  motion. 

The  remaining  grounds  of  the  motion  are 
either  expressly  abandoned,  or  are  without 
merit,  and  therefore  show  no  cause  for  the 
grant  of  a  new  trial.  The  evidence  authorized 
the  verdict. 

Atkinson,  J.,  dissenting  in  part. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  H.  G.  Hammond,  Judge. 

O.  O.  Miller  was  convicted  of  murder,  and 
he  brings  error.    Affirmed.  * 

Cobb  &  Foster,  of  Atlanta,  for  plaintiff  in 
error. 

Jno.  A.  Boykln,  SoL  Gen.,  of  Atlanta,  R. 
▲.  Denny,  Atty.  Gen.,  and  Graham  Wright, 
Aast.  Atty.  Gen.  for  the  State. 

GILBERT,  J.  [1]  1.  Evidence  was  intro- 
daced  by  the  state  for  the  purpose  of  show- 
ing the  killing  by  the  accused  as  alleged 
In  the  indictment,  and  the  drcumstances  at- 
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f  tending  the  same,  whereiipon  the  state  clos- 
ed its  case.  The  accused  then  offered  evi- 
dence, and  made  his  statement,  contending 
that  the  same  showed  a  justification  for  the 
killing.  The  state  then  introduced  a  witness, 
Manning,  in  rebuttal,  and  on  cross-examina- 
tion by  counsel  for  the  accused  he  testiflc>d 
as  follows: 

''I  have  known  Busaey  approximately  four  or 
five  years.  I  know  his  general  character  for 
peacefulness  and  violence;  he  was  always  a 
peaceful  boy.  I  never  saw  him  in  an  argument 
in  my  life;  he  didn't  drink  whisky,  that  I  know 
of;  he  wasn't  drinking  on  this  occasion,  that  I 
know  of." 

The  state  again  closed  Its  case;  whereupon 
the  accused  called  In  his  own  behalf  a  wit- 
ness, D.  R.  Sewell,  and  through  his  counsel 
propounded  the  following  question : 


«n 


'Do  you  know  his  [F.  S.  Bussey'a]  general 
reputation?' 


in 


The  court  refused  to  allow  the  witness  to 
answer  the  question,  making  the  following 
statement : 

"The  state  has  put  in  its  case  and  dosed. 
You  put  in  your  case  and  closed  the  evidence. 
It  is  true  that  I  permitted  you  to  ask  the  wit- 
nesses who  were  on  the  cross-examination,  call- 
ed in  rebuttal,  that  question.  This  is  a  matter 
of  general  defense;  there  is  nothing  suggestive 
of  rebuttal  in  it;  and  to  bring  in  this  question 
at  the  end  of  the  case  doesn't  quite  seem  to  be 
proper,  and  111  not  admit  it." 

Counsel  for  the  accused  then  said: 

"Our  reply  is  that  we  hadn't  an  opportunity 
to  ask  this  witness  such  a  question." 

Error  is  assigned  on  the  refusal  of  the 
court  to  allow  the  witness  to  answer  the 
question  propounded,  and  in  this  assignment 
the  following  criticism  is  made: 

"Movant  insisting  that  the  witness,  if  permit- 
ted to  answer,  would  answer  as  follows:  That 
*the  reputation  of  F.  S.  Bussey  for  violence  was 
bad;  that  he  was  of  violent  temper,  and  fre- 
quently engaged  in  fussing  and  fighting.'  Mov- 
ant shows  that  this  testimony  was  in  rebuttal 
to  that  of  the  state's  witness,  W.  L.  Manning, 
who  testified  that  he  had  known  the  said  Bus- 
sey approximately  four  or  five  years,  and  that 
he  knew  his  general  character  for  peacefulness 
and  violence,  and  that  he  was  always  a  peaceful 
boy,  and  that  the  judge  was  then  and  there  in- 
formed as  to  what  the  answer  of  the  witness 
D.  R.  Sewc^  would  be  if  he  had  allowed  him 
to  answer  at  all." 

Assuming,  without  deciding,  that  this  evi- 
dence would  have  been  admissible  if  offered 
at  the  proper  time,  it  was  not  reversible  er- 
ror to  refuse  to  allow  the  evidence  at  the 
time  and  under  the  circumstances  detailed 
above.  It  was  not  in  response  to  any  new 
fact  brought  out  by  the  state  in  its  rebuttal 
evidence.   To  permit  the  defendant,  on  cross- 
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examination  of  the  state^B  witness  introduced 
in  rebuttal,  to  bring  out  new  and  independ- 
ent facts  not  sought  by  the  state,  but  in  re- 
q;>onse  to  questions  by  counsel  for  the  accus- 
ed, and  then  to  require  a  reopening  of  the 
case  to  allow  defendant  to  rebut  such  eri- 
dence  brought  out  by  him,  would  be  to  put 
it  within  the  power  of  the  latter  to  arbitra- 
rily prolong  the  case.  Moreorer,  it  would  re- 
quire the  court  to  permit  the  state  thereaft- 
er to  again  open  its  case  for  the  introduc- 
tion of  further  testimony,  if  obtainable,  to 
meet  the  new  issue  thus  raised.  Had  the 
state  brought  out  in  rebuttal  new  evidence 
material  to  the  issue,  this,  of  course,  would 
entitle  the  defendant  to  an  opportunity,  if 
desired,  to  explain,  contradict,  or  disprove 
it.  It  is  a  well-recognized  principle  that  the 
trial  Judge  has  a  large  discretion  in  regard 
to  reopening  a  case  for  the  introduction  of 
new  evidence  after  both  parties  have  closed 
their  case.  In  this  instance  there  was  no 
abuse  of  discretion. 

[2]  2.  One  ground  of  the  motion  for  new 
trial  was  based  on  alleged  newly  discovered 
evidence.  The  affidavit  of  the  newly  found 
witness,  in  so  far  as  material  to  the  present 
consideration,  Is  as  follows: 

'That  on  the  evening  of  December  17,  1820, 
he  boarded  an  Irwin  street  car  at  the  comer  of 
North  Pryor  and  Houston  streets  at  about  6 
o*dock,  bis  destination  being  the  Atlanta  Stove 
Works,  which  is  situated  on  said  car  line  at  the 
corner  of  Irwin  and  Krog  streets;  that  when 
said  car  reached  the  comer  of  Houston  and 
Courtland  streets  it  stopped;  that  there  was 
an  automobile  parked  on  Houston  street  at  the 
comer  of  Courtland,  and  there  were  several 
people  congregated  around  this  car;  the  motor- 
man  who  was  driving  the  car  on  which  I  was 
rldins  got  off  of  his  car,  and  went  back  to  where 
the  crowd  aroand  the  automobile  was  standing. 
I  heard  the  driver  of  the  automobile,  whom  I 
afterwards  learued  was  Bussey,  order  the  mo- 
torman,  whom  I  afterwards  learned  to  be  Mil- 
ler, to  go  back  to  his  car.  Miller  replied  that 
he  would  go  back  when  he  got  good  and  ready. 
I  heard  some  man  tell  Bussey  to  go  on  and 
get  in  his  car  and  go  on  away.  Just  as  Bussey 
got  one  foot  on  the  running  board  of  his  car, 
be  turned  to  Miller  and  said,  'You  God  damn  son 
of  a  bitch,  I  will  get  you  yet'  With  that  MiUer 
ran  to  Bussey,  and  they  grappled.  Bussey  got 
Miller  down  over  the  radiator  of  his  car.  I 
saw  Bussey  throw  a  knife  to  the  ground  and 
reach  into  his  hip  pocket;  when  he  did  that 
Miller  shot  him  twice.  I  left  the  car  and  went 
up  to  within  15  feet  of  the  fight,  and  plainly 
heard  what  happened." 

The  only  new  fact  is  that  the  witness  saw 
the  deceased  "throw  a  knife  to  the  ground." 
Applications  for  new  trials  on  account  of 
newly  discovered  evidence  are  not  favored 
by  the  courts.  This  well-known  rule  was 
forcefully  and  elaborately  stated  in  the  case 
of  Berry  v.  State,  10  6a.  512,  527.  In  the 
opinion  the  essential  facts  to  be  established 
are  stated,  and  many  authorities  are  cited.  | 


The  rule.was  restated  in  Young  v.  State,  56 
Ga.  403,  where,  after  stressing  the  necessity 
for  great  caution  in  the  grant  of  new  trials 
on  the  ground  of  newly  discovered  evidence, 
it  was  said : 

"Courts  are  not  obliged  to  grant  a  new  trial 
for  newly  discovered  evidence,  unless  they  are 
reasonably  convinced  that  on  another  trial  there 
would  probably  be  a  different  verdict" 

These  principles  have  been  adhered  to  by 
this  court  without  deviation.  In  order  to 
weigh  the  importance  of  the  newly  discover^ 
ed  evidence  it  is  necessary  to  omsider  the 
evidence  and  the  statement  of  the  accused  had 
upon  the  triaL  The  evidence  developed  on 
the  trial  showed  that  a  collision  occurred  be- 
tween a  street  car  and  an  automobile  which 
Bussey,  the  deceased,  was  driving;  and  that 
when  another  street  car,  operated  by  the  de- 
fendant as  motorman,  approached  the  scene 
of  the  collision,  the  defendant  got  off  his  car 
and  went  around  one  or  two  other  street  cars 
which  were  standing  between  his  car  and  the 
street  car  which  had  collided  with  the  auto- 
mobile, for  the  purpose^  as  he  claimed,  of  as- 
sisting in  the  investigation  of  the  accident; 
and  that  the  difficulty  between  the  deceased 
and  the  defendant  then  arose,  and  the  shoots 
ing  followed.  That  the  accused  shot  and 
killed  Bussey  is  fully  established  by  the  evi- 
dence for  the  defendant,  as  well  as  that  of 
the  state.  The  defendant  introduced  more 
than  (me  witness  who  swore  to  facts  sub- 
stantially in  accord  with  the  witnesses 
for  the  state,  showing  these  facts  beyond 
controversy.  There  was  conflict  only  in 
regard  to  who  brought  on  the  difficulty. 
The  witnesses  for  the  state  testified,  in 
substance,  that  the  defendant  brought  on 
the  difficulty  by  using  vile  and  profane 
epithets  to  the  deceased,  and  when  the  de- 
ceased resented  them  the  accused  struck  him 
with  his  fist,  and  when  the  deceased,  without 
a  weapon,  had  engaged  the  accused  in  the 
fight,  the  accused  drew  his  pistol,  whidi  had 
been  concealed  on  his  person,  and  shot  the 
deceased.  The  witnesses  for  the  defendant 
in  the  main  testified  that  the  deceased 
brought  on  the  difficulty  by  the  use  of  vile 
and  profane  epithets  to  the  accused,  and 
when  the  accused  retorted  by  similar  expres- 
sions the  deceased  assaulted  and  beat  the  ac- 
cused with  his  fist,  and  during  the  fight  the 
accused  drew  his  pistol  and  shot  the  de- 
ceased. The  accused,  in  his  statement,  de- 
tailed the  facts  as  similar  to  those  stated  by 
the  witnesses  introduced  by  him.  He  also 
said,  among  other  things,  as  follows : 

"Just  as  I  got  up  there,  this  crew  got  his 
number;  it  was  leaving,  and  I  turned  around, 
and  just  as  I  turned  around  Bussey  came  run^ 
ning  up  to  me,  cursing  me,  says,  Tou  get  out 
from  around  here;  get  out'  He.  says,  'Well, 
you  little  consumptive  you,  I'll  spill  you  all 
over  the  street,'  and  made  a  threatening  mo- 
tion towards  his  pocket,  which  I  took  to  sean 
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that  he  was  fiidcg  to  pull  out  a  gtin.  Well,  I 
put  my  hand  in  my  overcoat  pocket  where  I 
kept  mine.  Now,  this  car  line,  where  I  run 
on,  goes  through  West  Fair,  Chestnut  street, 
clean  to  Lee  street,  almost  to  West  Bnd  avenue. 
There  Is  nothing  out  there  but  negroes,  and 
they  have  troubled  we  street  car  men— I  never 
had  any  to  amount  to  anything  with  any  of 
these  people — but  going  out  Irwin  street  we  go 
through  a  dense  negro  populated  settlement, 
and  I  put  this  in  my  overcoat  pocket,  where  I 
can  get  it;  if  a  man  has  one  where  he  can't  get 
it,  he  might  as  well  not  have  it,  the  way  I  al- 
ways figured  it.  If  you  are  going  to  have  it, 
have  it  where  you  can  get  it.  And  when  he 
begun  to  talk  about  making  me  sell  out  and  run 
from  him  and  one  thing  and  another,  I  just 
kinder  stood  my  ground.  I  didn't  want  him  to 
have  the  satisfaction  of  running  me  away  trcfm 
up  there.  I  went  up  there,  perfectly  legitimate 
work  for  me  to  go  up  there  on.  I  thought  the 
distance  this  car  was  from  the  automobile,  he 
had  went  that  distance  since  he  had  hit  him, 
it  would  have  been  a  bad  accident." 

Nowhere  In  the  evidence,  either  for  the 
state  or  for  the  accused,  or  In  the  statemmt 
of  the  accused,  does  it  appear  that  the  accus- 
ed killed,  or  claimed  to  have  killed,  the  de- 
ceased in  defending  himself  against  the  use 
of  a  knife  by  the  deceased,  or  the  fear  that 
the  deceased  would  use  a  knife.  It  appears 
without  contradiction  that  the  deceased,  in 
the  presence  of  all,  had  emptied  his  fr<Hit 
pant's  pocket,  and  had  assured  the  accused 
that  he  was  unarmed,  without  even  a  pocket- 
knife,  and  asked  him  to  fight  it  out  in  their 
fihirt  sleeves,  without  weapons,  in  a  fair  man- 
ner. The  alleged  newly  discovered  testimony 
shows,  if  anything,  that  the  deceased  inten- 
tionally discarded  the  knife  and  refused  to 
use  it.  The  accused  interposed  the  defense 
that  the  deceased  reached  toward  his  hip- 
pocket,  and,  acting  under  the  fears  of  a  rea- 
sonable man  that  he  was  about  to  draw  a 
pistol,  he  shot  him  in  his  own  defense.  After 
a  careful  consideration  of  all  the  facts  ad- 
duced upon  the  trial,  we  are  unable  to  see 
any  reason  for  the  grant,  of  a  new  trial  be- 
cause of  the  alleged  newly  discovered  evi- 
dence. If  a  new  trial  should  be  granted  and 
the  newly  discovered  evidence  should  be  in- 
troduced, it  would  require  a  considerable 
strain  of  the  imagination  to  conceive  of  a 
different  verdict  in  the  case  on  that  ground. 
This  is  especially  true  when  we  consider  that 
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part  of  the  statement  of  the  accused  quoted 
above.  It. is  established  out  of  his  own 
mouth  that  he  habitually  carried  a  pistol  in 
the  performance  of  his  duty  as  a  motorman 
on  the  trolley  car  where  he  was  employed. 
Thus  he  establishes  for  himself  that  he  be- 
longed to  that  class  of  persons  who  beUeve 
it  necessary  for  self-protection  to  daily  carry 
upon  his  person  a  dangerous  and  deadly 
weapon  in  the  handling  of  his  passengers. 
He  offered  no  explanation  for  this,  save  that 
his  car  traversed  a  '*dense  negro  populated 
settlement,"  and  "they  have  troubled  we 
street  car  men."  This  amounts  to  no  excuse 
whatever.  If,  on  the  contrary,  it  Justifies  a 
conductor  or  motorman  on  a  street  car  to 
carry  a  pistol  contrary  to  the  law  of  the  land, 
citizens  otherwise  law-abiding  are  likely  to 
conclude  that  they  must,  in  traveling  on 
street  cars,  go  armed  for  self-protection. 
Furthermore,  according  to  his  own  words,  as 
quoted  above,  and  as  showing  his  trend  of 
mind,  he  says: 

"I  put  this  [the  pistol]  in  my  overcoat  pocket, 
where  I  can  get  it;  if  a  man  has  one  where  he 
can't  get  it,  he  might  as  weU  not  have  it,  the 
way  I  always  figured  it.  If  you  are  going  to 
have  it,  have  it  where  you  can  get  it" 

For  one  entertaining  these  views  nothing 
is  more  natural  than  for  his  mind  unneces- 
sarily and  altogether  too  quickly  to  arrive 
at  the  conclusion  that  the  other  man  is 
about  to  draw  a  weapon  whenever  his  hand 
goes  toward  a  pocket.  The  fact  that  the  ac- 
cused habitually  was  armed  when  on  duty 
challenges  the  quality  of  his  courage,  and 
the  claim  that  he  killed  under  the  fears  of  a 
reasonably  courageous  man.  The  absolute 
inadequacy  and  futility  of  such  Justification, 
standing  alone,  is  shown  by  Chief  Justice 
Warner  in  the  case  of  Malone  v.  State,  49 
Ga.  210,  218.  There  the  killing  of  one  who 
threw  his  hand  to  his  hip  pocket,  and  under 
the  provocation  of  vile  epithets,  was  denounc- 
ed as  murder.  See,  also,  Vernon  v.  State, 
146  Ga.  709,  715,  92  S.  B.  76. 

[3-8]  3.  The  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  headnotes  do  not  require 
elaboration. 

Judgment  afl9rmed. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.,  who  dissents  from  the  ruling  in  the 
seventh  headnote. 
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GREEN  V.  HALL  et  al.     (No.  2260.) 

(Sapreme  Court  of  Georgia.     July  15,  1021.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  error  «=»327(4)— Not  dismissed 
for  failure  to  serve  party  having  no  interest. 

The  motion  to  dismias  the  writ  of  error, 
on  the  ground  that  two  of  the  defendants  in 
error  were  not  served,  is  without  merit,  as 
one  of  them  was  serred,  and  the  other  had  no 
interest  in  the  case. 

2.  Executors  and  administrators  ^s»76— Ten- 
ancy in  common  ^=;>33— Grantor  of  undivided 
Interest  In  consideration  of  grantor's  agree- 
ment to  pay  share  of  proceeds  of  sale  has 
■0  lien  or  Interest;  court  cannot  order  re- 
ceiver to  pay  general  dalm  of  eetate  of  which 
she  Is  administrator. 

The  fact  that  a  receiver  in  an  equitable 
suit  holds  a  fund  decreed  to  belong  to  an  es- 
tate which  is  represented  in  the  case  by  an  ad- 
ministrator wHl  not  authorize  the  court  to  or- 
der the  receiver  to  pay  out  of  such  fund  the 
daim  of  a  general  creditor  of  the  estate,  who 
has  no  lien  of  any  character  on  the  fund,  nor 
any  interest  therein,  either  legal  or  equitable. 

Error  from  Superior  Court,  Rabun  County ; 
J.  B.  Jones,  Judge. 

Suit  by  Henry  Talmadge  &  Co.  against  W. 
J.  Green  and  others,  in  whidi  F.  A.  Green, 
administratrix,  was  made  a  party,  and  in 
which  the  defendant  S.  S.  Hall,  who  ffled  no 
plea  or  answer  was  permitted  to  intervene 
after  Judgment.  Judgment  in  favor  of  Hall, 
and  the  administratrix  brings  error.  Re- 
versed. 

On  April  1, 1903,  W.  J.  Green  and  S.  S.  Hall 
purdiased  a  described  lot  of  land  in  Rabun 
coxmty,  and  on  April  3,  gave  their  note  to 
George  L.  Prentiss  for  $4,500,  which  sum  they 
borrowed  from  him  to  be  used  in  paying  for 
the  land,  and  to  secure  the  debt  executed  to 
him  a  mortgage  on  the  premises.  On  the 
same  day  Green  and  Hall,  for  an  expressed 
consideration  of  $4,500,  conveyed  to  Pren- 
tiss a  one-third  undivided  interest  in  the 
land,  subject  to  the  mortgage.  On  February 
4, 1904,  a  written  agreement  was  executed  be- 
tween Green  and  Hall  as  follows : 


"This  agreement,  made  this  the  4th  day  of 
February,  1904,  between  W.  J.  Green,  of  the 
county  of  Rabun,  state  of  Georgia,  party  of 
the  first  part,  and  S.  S.  Hall,  of  the  county  of 
Rabun,  state  of  Georgia,  party  of  the  second 
part,  witnesseth:  That  the  party  of  the  first 
part,  for  and  in  consideration  that  the  party 
of  the  second  part  shall  execute  to  the  party 
of  the  first  part  a  deed  to  his  one-third  un- 
divided interest  in  lot  of  land  No.  44  in  the 
First  land  district  in  said  county  and  state, 
agrees: 

"(1)  That  as  soon  as  said  lot  No.  44  in  said 
district  and  county,  or  any  part  thereof,  may 

be  sold,  the  proceeds  shall  be  applied  to  pay         .»»»»«.^ .^  .^  ^^  ^ 
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Prentiss  holds  against  W.  J.  Green  and  S.  S. 
Hall  for  the  sum  of  $4,500. 

"(2)  After  said  note  is  fully  paid  off,  the 
said  party  of  the  first  part  shall  pay  to  the 
party  of  the  second  part,  from  the  proceeds  of 
said  sale,  one-third  of  the  amount  left  after 
paying  o£^  said  note,  and  one-third  of  all  future 
amounts  derived  from  said  sale,  until  the 
party  of  the  second  part  shall  have  received 
the  amount  of  $5,000,  provided  that  in  no  event 
shall  the  party  of  the  second  psrt  receive  more 
than  thf  said  sum  of  $5,000  from  the  proceeds 
of  the  said  sale." 

This  agreement  was  signed  under  the  hands 
and  seals  of  the  parties.  On  the  same  day 
Hall,  for  the  expressed  consideration  of 
$15,000,  conveyed  by  warranty  deed,  subject 
to  the  Prentiss  mortgage  a  one-third  undivid- 
ed interest  in  the  land  to  Green.  This  deed 
recited: 

''The  grantee  agreeing  to  satisfy  said  mort- 
gage from  the  proceeds  of  the  sale  of  said  lot 
No.  44  and  First  district." 

On  June  13,  1910,  Prentiss  transferred  the 
note  and  mortgage  to  Henry  Talmadge  &  Co., 
and  on  February  27,  1911,  Talmadge  &  Co. 
instituted  statutory  proceedings  against 
Green  and  Hall  to  foreclose  the  mortgage. 
Green  filed  an  answer  setting  up  an  equitable 
defense^  in  which  he  claimed,  among  other 
things,  that  in  a  settlement  with  Prentiss 
the  latter  had  agreed  to  pay  off  the  mort- 
gage. Prentiss  was  thereupon  made  a  party 
defendant.  Hall  filed  no  plea  or  answer. 
Green  died  pending  the  suit,  and  the  admin- 
istratrix of  his  estate,  his  widow,  was  made 
a  party  in  his  stead.  On  the  trial,  February 
28,  1917,  a-  verdict  was  rendered  as  follows: 

*'We,  the  jury,  find  for  the  plaintiff,  Henry 
Talmadge  &  Co.,  against  the  defendant  George 
L.  Prentiss  as  indorser  and  transferee  [trans- 
feror] of  the  note  sued  on,  the  sum  of  forty- 
five  hundred  ($4,500)  dollars  principal,  thirty- 
four  hundred  and  thirty-four  dollars  and  thir- 
ty-seven cents  ($3,434.37)  interest  to  date,  sev- 
en hundred  and  ninety-three  dollars  and  forty- 
four  cents  ($793.44)  attorney's  fees,  with  costs 
of  suit.  We  further  find  that  George  L.  Pren- 
tiss is  the  owner  of  one  undivided  one-half 
interest  in  the  lands  covered  by  the  mortgage 
sought  to  be  foreclosed  in  this  suit,  and  that 
said  mortgage  be  foreclosed  against  said  un- 
divided one-half  interest.  We  further  find  that 
the  estate  of  W.  J.  Green  is  the  owner  of  one 
undivided  one-half  interest  in  said  land,  which 
is  not  subject  to  the  lien  of  said  mortgage. 
We  further  find  that  Charles  A.  Rafter  has 
no  interest  in  said  land." 

On  the  following  day,  and  at  the  same  term 
of  the  court.  Hall  presented  his  intervention, 
setting  up  the  contract  between  him  and 
Green,  which  is  quoted  above,  alleging  that 
no  part  of  the  sum  of  $5,000  due  him  there* 
under  had  been  paid,  and  that — 

''Inssmuch  as  all  the  parties  as  well  as  said 
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for  an  equitable  adjastment  of  the  rights  of 
a]]  the  parties,  he  therefore  prays  that  his  lien 
be  set  np  in  the  formation  of  the  decree  in 
this  ease,  and  that  his  said  lien  for  the  sum  of 
$5,000  be  decreed  as  a  purchase-money  lien 
against  the  administratrix  of  said  W.  J.  Green, 
and  against  said  property,  to  be  paid  out  of 
the  proceeds  of  a  sale  of  said  W.  J.  Green's 
interest,  and  for  such  other  relief  as  he  may 
be  entitled  to  in  the  premises;  and  further, 
that  this  case  be  kept  open  nntU  after  said 
sale." 

The  court  by  order  allowed  the  Interven- 
tion and  ordered  that  the  case  be  kept 
open  until  after  the  sale  of  the  property  and 
the  final  adjudication  of  the  rights  of  the 
parties.  Mrs.  Green,  administratrix,  except^ 
ed  pendente  lite  to  the  order  granted  on  the 
intervention.  On  May  23, 1018,  a  decree  was 
entered  in  accordance  with  the  verdict.  By 
agreement  of  counsel  for  all  parties  a  receiv- 
er was  appointed  to  sell  the  entire  property, 
the  interest  of  both  plaintiffs  and  of  Green's 
estate.  Mrs.  Green,  the  administratrix  of 
the  estate  of  her  husband,  was  appointed  re- 
ceiver. The  property  was  sold  by  the  re- 
ceiver in  November,  1919,  for  the  sum  of 
$15,000,  and  she  received  the  proceeds  of  the 
sale.  In  August,  1920,  Hall's  Intervention 
came  on  for  trial,  and  the  case  was  by  con- 
sent submitted  to  the  court  for  decision  with- 
out a  Jury.  The  Judge  rendered  a  Judgment 
in  favor  of  Hall  for  $5,000,  less  some  deduc- 
tions for  costs  to  be  paid  out  of  the  sum  of 
$7,500,  which  was  one-half  of  the  proceeds  of 
the  sale  belonging  to  the  estate  of  Green. 
Mrs.  Green,  as  administratrix,  excepted  to 
the  Judgment,  and  assigned  error  also  upon 
her  exceptions  pendente  lite. 

Defendants  in  error  moved  in  this  court 
to  dismiss  the  writ  of  error,  on  the  ground 
that  neither  Prentiss  nor  Charles  A.  Rafter, 
both  of  whom  were  alleged  to  be  substantial 
parties  defendant,  was  served  with  the  bill 
of  exceptions,  nor  had  they  acknowledged 
service  thereon. 

B.  E.  A  Hamby,  of  Atlanta,  and  Thad  Im 
Bynum,  of  Clayton,  for  plaintiff  in  error. 

McMillan  &  Erwin,  of  Clarkesvllle,  for  de- 
fendants in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  motion  to  dismiss  is  with- 
out merit,  as  Prentiss,  a  nonresident,  appears 
to  have  been  served  as  provided  in  Civil  Code 
1910,  §  6161.  And  it  was  decided  in  Rafter 
T.  Henry  Talmadge  &  Co.,  147  Ga.  407,  94  S. 
S.  229,  that  Rafter  had  no  Interest  in  the 
subject-matter  of  this  litigation. 

[2]  2.  A  vendor  has  no  equitable  lien  for 
tbe  purchase  money  of  lands  in  this  state. 
Civil  Code  1910,  §  3373.  Hall,  under  the  terms 
of  the  contract  he  had  with  Gre^i,  at  the 
time  he  conveyed  to  the  latter  his  one-third 
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interest  in  the  land  in  question,  had  ho  lien, 
either  at  law  or  in  equity,  on  the  land  or  the 
proceeds  of  the  sale  thereof  by  Green.  Nor 
did  he  have  any  Interest  or  claim  to  the  land* 
equitable  or  otherwise,  nor  in  the  proceeds 
of  its  sale.  He  oonveyed  his  entire  interest 
in  the  property  to  Green,  with  warranty  of 
title,  except  as  to  the  Prentiss  mortgage,  in 
consideration  that  Green  was  to  pay  hin& 
one-third  of  the  proceeds  of  the  sale  of  the 
land,  provided  the  amoimt  to  be  paid  should 
not  exceed  $5,000.  Hall  held  merely  a  writ- 
ten obligation  against  the  estate  of  Green, 
as  evidenced  by  the  contract  The  court 
erred  in  adjudging  that  the  receiver  should 
pay  to  Hall  the  amount  of  his  claim  out  of 
the  fund  in  the  hands  of  the  receiver  belong- 
ing to  Green's  estate.  Spence  v.  Solomons 
Co.,  129  Ga.  31,  68  S.  £.  463.  See,  also,  Atlan- 
ta &  Carolina  Ry.  Co.  v.  Carolina  Portland 
Cement  Co.,  140  Ga.  660, 79  S.  B.  565;  GartreU 
V.  McCravey,  144  Ga.  249,  86  S.  E.  932.  The 
administratrix  of»  that  estate  was  entitled 
to  such  fund,  and  the  fact  that  she  was  the 
court's  receiver  did  not  deprive  her  of  the 
right  to  have  the  fund  awarded  to  her  to  be 
administered  by  her  as  administratrix.  The 
matter  stands  exactly,  in  this  respect,  as  if 
another  had  been  the  receiver,  and  she,  as 
administratrix,  were  contending  for  the  fund* 
Equity  will  not  interfere  with  the  regular 
administration  of  estates  upon  an  applica- 
tion of  any  person  interested  therein  or  hav- 
ing a  claim  against  it  except  where  there  hi 
danger  of  loss  or  other  injury  to  his  interests. 
Civil  Code  1910,  §  4596. 

Judgment  reversed. 

All  the  Justices  concur* 
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BARFIELD    V.    BIRRiCK.      (No.   2183.) 

(Supreme  Court  of  Georgia.    June  17,  192L) 

(SyUdbuM  hy  the  CaurU) 

!•  Ejectment  ^s»8l,  110— Issue  uriaisf  en 
pleadings  stated;  not  error  to  charge  that 
question  Is  one  of  boundary. 

The  issue  in  ejectment,  or  in  statntory  com- 
plaint for  land,  arising  upon  the  dedaration 
and  plea  of  not  guilty,  is:  Did  the  plaintiff  at 
the  date  suit  was  commenced  have  a  legal  title 
to  the  premises,  or  to  any  estate  or  interest 
in  them,  or  any  part  thereof,  coupled  with  the 
then  present  right  of  entry  as  against  the 
defendant?  Nevertheless,  where  it  appears 
that  the  plaintiff  and  the  defendant  are  coter- 
minous owners,  and  that  both  derive  title 
from  a  common  grantor,  it  is  not  erroneous 
for  the  court  to  instruct  the  jury  that  the 
question  resolves  itself  into  one  of  boundary, 
and  to  fail  to  instruct  them  that  the  plaintiff 
in  order  to  recover  must  show  title  in  himselx 
to  the  premises. 


«s»For  other  eases  see  same  tople  and  KBT-NUMBBR  In  all  Key-Numbered  Dlsests  and  Indexes 
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2.  Boundaries  ^=»37(5),  41,  46(1)— Unascer- 
tained or  disputed  boundary  may  be  estab- 
lished by  executed  parol  agreement;  Instruc- 
tion not  erroneous  for  failure  to  charge  that 
boundary  must  be  unascertained  where  evi- 
dence showed  fact;  evidence  held  to  warrant 
finding  that  agreement  was  executed. 

An  unascertained  or  diepnted  boundary  line 
between  coterminous  proprietors  may  be  es- 
tablished by  parol  agreement,  if  the  agreement 
be  accompanied  by  actual  possession  to  the 
agreed  line,  or  is  otherwise  duly  executed.  The 
failure  of  the  court  to  instruct  the  jury  that 
the  line  must  be  unascertained  or  disputed  is 
not  error  requiring  the  grant  of  a  new  trial, 
where,  as  in  this  case,  the  eyidenCe  shows 
unequivocally  that  the  boundary  line  between 
the  coterminous  proprietors  was  in  fact  un- 
ascertained. 

3.  New  trial  «s»ia8(2)— Newly  discovered  evi- 
dence that  boundary  monument  was  placed 
pending  suit  held  not  to  require  new  trial. 

The  alleged  newly  discovered  evidence  is 
not  of  such  character  as  would  likely  produce 
a  different  result  on  another  trial.  The  evi- 
dence authorized  the  verdict. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  Joseph  Birrictt  against  H.  L. 
Barfield.  Judgment  for  plaintiff ,  and  defend- 
ant brings  error.     Affirmed. 

Thomas  S.  Felder,  of  Macon,  for  plaintiff 

in  error. 
L.  D.  Moore,  of  Macon,  for  defendant  in 

error. 

GEORGE,  J.  Joseph  Birrick  filed  his  suit 
against  H.  U  Barfleld,  to  recover  a  strip  of 
land,  irregular  In  shape,  running  north  and 
south  along  the  western  boundary  of  a  tract 
owned  by  the  plaintiff,  as  shown  by  a  dia- 
gram attached  to  the  petition.  By  an  amend- 
ment the  plaintiff  described  the  land  as  a 
strip  located  between  the  line  of  an  old  wire 
fence  built  by  C.  M.  Orr  (one  of  the  plain- 
tiff's t)redecessors  In  title)  and  a  new  fence 
built  by  the  defendant,  and  varying  in  width 
from  a  point  to  22  feet,  as  shown  by  the 
diagram  attached.  On  the  trial  of  the  case 
the  Jury  found  for  the  plaintiff  'the  premises 
in  dispute."  The  defeidant  made  a  motion 
for  new  trial,  which  was  overruled,  and  he 
excepted. 

[1]  1.  In  addition  to  the  usual  general 
grounds — ^that  Is  to  say,  that  the  verdict  is 
contrary  to  the  evidence  and  without  evi- 
dence to  support  It,  is  decidedly  and  strong- 
ly against  the  weight  of  the  evidence,  and  is 
contrary  to  law  and  the  principles  of  equity 
and  justice — the  motion  for  new  trial  con- 
tains nine  grounds.  Elhninating  for  the 
moment  the  general  grounds,  three  questions 
arc  raised.  In  two  grounds  of  the  motion 
v'xceptions  are  taken  to  certain  charges  of 
I  he  court    In  effect  the  court  instructed  the 


jury  that  the  controlling  Question  In  the  case 
was  the  location  of  the  boundary  line  be- 
tween the  lands  owned  by  the  plaintiff  and 
the  lands  owned  by  the  defendant  In  the 
suit  It  is  insisted  that  the  controlling  issue 
in  the  case  was  one  of  title,  and  that  it  was 
Incumbent  upon  the  plaintiff  to  show  by  pre- 
ponderance of  the  evidence  that  he  had  legal 
title  to  the  premises  in  dispute.  In  another 
ground  of  the  motion  error  is  assigned  upon 
the  court's  failure  to  instruct  the  jury  that 
before  the  plaintiff  could  recover  he  must 
show  title  in  himself  to  the  land.  It  is  el- 
ementary that  a  plaintiff  in  ejeotment,  or  in 
an  action  for  land,  must  recover  on  the 
strength  of  his  own  title,  and  not  on  the 
weakness  of  that  of  his  adversary.  The  is- 
sue Is:  Did  the  plaintiff  at  the  date  the 
suit  was  commenced  have  legal  title  to  the 
premises  or  to  any  estate  or  Interest  in  them, 
or  any  part  thereof,  coupled  with  the  then 
present  right  of  entry,  as  against  the  defend- 
ant It  is  also  settled  that  on  the  general 
Issue  the  burden  of  proof  rests  upon  the 
plaintiff.  Civil  Code,  |  5582;  Fullbright  y. 
Neely,  131  Ga.  342  (8),  92  -S.  E.  188;  Taylor 
v.  Meeks,  133  Ga.  386,  65  S.  E.  850.  These 
general  principles  are  applicable  in  an  ac- 
tion for  land,  though  the  particular  question 
between  the  parties  resolves  itself,  under 
the  evidence,  into  one  of  boundary.  Never- 
theless we  are  of  the  opinion  that  the  as- 
signments of  error  indicated  above  are  with- 
out merit.  In  vi^w  of  the  following:  By  the 
fourth  Item  of  Mrs.  Lockett's  will,  probated 
and  admitted  to  record  in  1888»  the  testatrix 
devised  her  plantation  to  her  two  nephews, 
William  D.  and  John  W.  Mims,  "to  be  di- 
vided between  my  two  nephews  William  D. 
and  John  W.,  so  that  each  shall  have  an 
equal  number  of  acres,  the  dividing  line  to 
begin  at  the  gate  that  is  between  me  and 
the  J  as.  T.  Nisbet's  woods  near  where  the 
ginhouse  formerly  stood,  and  to  run  in  a 
northerly  direction  below  my  spring  and 
through  the  Bivhos  field  to  R.  E.  Bowman's 
line  in  such  a  way  that  each  division  of  the 
place  so  divided  shall  contain  the  same  num- 
ber of  acres,"  the  half  lying  east  of  the 
dividing  line  to  go  to  William  D.  Mims  and 
the  half  lying  west  of  said  line  to  belong  to 
John  W.  Mims.  It  appeared  without  dis- 
pute that  William  and  John  Mims  agreed 
upon  a  dividing  line,  and  that  the  same  was 
surveyed  and  marked  out  by  the  county  sur- 
veyor under  their  direction.  In  January, 
18d3,  William  sold  his  half  to  C.  M.  Orr  and 
J.  W.  Cabaniss,  and  Orr  built  a  wire  fence 
the  entire  length  of  the  Une.  John  was  then 
living  on  his  half  of  the  land  and  saw  the 
fence  being  built,  and  himself  testified  that 
he  thought  the  fence  was  on  the  line,  that 
he  knew  it  was  at  one  end,  and  suj^osed 
it  followed  the  line  all  the  way.  He  fur- 
ther testified  that  upon  the  completion  of  the 
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f ^ce  he  connected  bis  fence,  using  the  fence 
built  by  Orr  as  the  line  fence  on  the  north 
side  of  his  place,  and  that  on  the  south  side 
of  the  place  he  cnltiyated  up  to  the  fence 
on  the  west  side  and  Orr  cultivated  up  to 
the  fence  on  the  east  side,  and  this  continued 
from  10  to  12  years,  during  which  time  Mims 
and  Orr  recognized  the  fence  as  the  dlyid- 
!ng  line  between  them.  Orr  and  Cabaniss 
conveyed  the  land  purchased  from  William 
Mims  to  the  Exchange  Bank;  and  the  bank, 
through  its  receivers,  conveyed  the  land  to 
Wright  in  1907,  and  Wright  took  possession 
in  January,  1908.  Wright  conveyed  to  the 
plaintifT  and  surrendered  possession  in  Jan- 
uary, 1918.  John  Mims  conveyed  his  portion 
of  the  land  to  Wright  on  December  20,  1912, 
the  deed  reciting  that  the  land  conveyed 
was  bounded  on  the  east  "by  land  of  O.  M« 
Orr,  or  formerly  C.  M.  Orr."  Wright  ttiutf 
became  the  owner  of  both  the  William  Hims 
and  John  Mims  lands.  Wright  conveyed  the 
John  Mims  tract  to  the  plaintiff  in  error, 
Barfield,  the  deed  reciting  that  the  tract 
conveyed  was  bounded  on  the  east  "by  lands 
formerly  owned  by  C.  M.  Orr,  but  now  own- 
ed by  W.  H.  Wright."  The  grantor  in  this 
deed,  Wright,  testified  that  when  he  sold  tx> 
Birrick  he  told  him  that  the  old  wire  fence 
(built  by  Orr)  was  the  line.  It  will  thus  be 
seen  that  bqth  the  plaintiff  and  the  defendr 
ant  claim  under  the  will  of  Mrs.  Lockett 
as  common  grantor.  Mrs.  Lockett  devised 
the  east  half  of  her  plantation  to  William  D. 
Mims.  Title  to  the  east  half  of  the  land 
passed  by  mesne  conveyances  to  the  plaintiff. 
The  west  half  of  the  plantation  was  devised 
to  John  W.  Mims,  and  title  to  the  west  half 
passed  by  mesne  conveyances  to  the  defend- 
ant (plaintiff  in  error).  It  was  therefore 
not  erroneous  to  instruct  the  Jury  that  the 
question  for  them  to  det^mine  is :  ''What  is 
the  true  dividing  line  between  these  two 
tracts  of  land?"  (the  charge  excepted  to). 
In  view  of  the  evidence  in  this  case  it  Is 
manifest  that  the  failure  of  the  court  to 
instruct  the  Jury  that  the  plaintiff,  in  order 
to  recover,  must  show  title  in  himself,  is  not 
error  requiring  the  grant  of  a  new  trial. 

[2]  2.  In  four  other  grounds  exceptions 
are  taken  to  certain  charges  of  the  court  re- 
lating to  the  establishment  of  a  dividing 
line  by  coterminous  landowners:  (1)  By 
parol  agreement  accompanied  by  possession 
to  the  agreed  line,  or  otherwise  duly  execut- 
ed ;  and  (2)  by  acquiescence  for  seyen  years 
by  acts  or  declarations  of  the  owners  of  ad- 
Joining  land,  as  provided  in  the  Oivil  Ck>de, 
§  3821.  It  is  settled  that  an  unascertained 
or  disputed  boundary  line  between  coter^ 
minous  proprietors  may  be  established  by 
parol  agreement,  if  the  agreement  be  accom- 
panied by  actual  possession  to  the  agreed 
line,  or  is  otherwise  duly  executed.  Farr 
y.  Woolfolk,  118  Ga.  277,  280,  46  S.  B.  230; 
Osteen  ▼.  Wynn,  131  Ga.  209  (3),  62  &  B. 


37,  127  Am.  St  Rep.  212;  Gomto  v.  Wilson, 
141  Ga.  697  (2),  81  6.  B.  860.  In  effect  the 
court  instructed  the  Jury  that,  if  William 
D.  Mtms  and  John  W.  Mims  agreed  uiK>n  a 
dividing  line,  and  if  the  line  as  agreed  up- 
on was  surveyed,  marked  out,  and  recogniz- 
ed by  them,  the  line  thus  established  would 
be  binding  upon  the  parties  and  their  subse- 
quent grantees.  It  is  insisted  that  the 
charge  was  error  because  the  court  failed 
to  instruct  the  Jury  that  the  line  must  have 
been  unsettled  or  disputed.  Mrs.  Lockett  own  • 
ed  a  single  tract  of  land.  By  her  will  she 
devised  the  east  half  of  the  tract  to  William 
Mims  and  the  west  half  to  John  Mims,  and 
directed  the  manner  of  its  division.  It  is 
true  that  there  was  no  dispute  concerning 
the  will  or  its  meaning.  In  Shiver  v.  Hill, 
148  Ga.  616»  97  S.  B.  676,  the  trial  court 
instructed  the  Jury  that  a  parol  agreement 
between  coterminous  landowners  as  to  the 
boundary  line  between  them  would  operate 
to  establish  a  line,  where  the  boundary  line 
is  "unascertained,  unsettled,  and  not  agreed 
to  between  the  parties,  and  is  disputed." 
The  charge  was  held  not  to  be  error  requir- 
ing the  grant  of  a  new  trial.  The  writer  dis* 
sented,  reganUng  the  dispute  as  a  "f^lse 
quantity."  It  appears  that  in  the  principle 
of  law  announced  the  court  was  not  really 
in  disagreement.  The  majority  regarded  a 
boundary  line  which  was  in  fact  uncertain 
or  unascertained  as  in  dispute,  considering 
the  words  **uncertain,"  "unascertained,"  and 
''disputed"  as  practically  synonymous,  while 
the  writer  thought  the  language  of  the  trial 
court  in  that  case  was  misleading,  inasmuch 
as  the  evidence  showed  that  the  owners  of 
distinct  portions  of  a  single  tract  of  land, 
by  parol  agreement,  undertook  to  fix  or  es- 
tablish an  original  dividing  line  between 
them.  The  true  rule  is  clearly  stated  in  the 
opinion  of  Osteen  v.  Wynn,  supra,  where  it 
was  said: 

"Where  there  is  room  for  controversy  as 
to  the  location  of  a  dividing  line,  the  coter- 
minous proprietors,  independently  of  the  dted 
Code  section,  may  orally  agree  upon  the  line; 
and  if  the  agreement  is  accompanied  by  pos- 
session to  the  agreed  line,  or  is  otherwise  duly 
executed,  such  agreement  will  be  valid  and 
binding,  and  the  line  thus  defined  will  thereafter 
control  their  deeds.** 

Inasmuch  as  the  evidence  in  the  record 
shows  unequivocally  that  the^dividing  line 
between  the  east  and  west  halves  of  the 
Lockett  plantation  was  in  fact  unascertain- 
ed, the  failure  of  the  court  to  instruct  the 
Jury  that  the  parol  agreement,  if  duly  ex- 
ecuted, would  bind  the  parties  provided  the 
line  was  indefinite,  uncertain,  or  disputed, 
is  not  error  requiring  the  grant  of  a  new 
trial. 

Under  the  evidence  in  the  record  the  Jury 
was  authorized  to  find.  If  indeed  they  were 
not  required  to  find,  that  the  parol  agree- 
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ment  was  duly  ezecQted.  See  Hart  t.  Carter, 
150  Ga.  280,  103  S.  E.  467. 

[3]  3.  On  the  trial  of  the  case  the  plaintiff 
testified  that  the  north  end  of  the  line  be- 
tween his  land  and  the  land  of  the  defendant 
was  marked  by  an  iron  post  After  verdict, 
the  defendant,  as  he  contends,  discovered 
that  the  iron  poet  had  been  "placed"  by  the 
plaintiff  after  the  suit  was  begun,  for  the 
purpose  of  furnishing  false  evidence  of  the 
line  between  his  land  and  that  of  the  de- 
fendant. In  the  last  two  grounds  of  the 
motion  a  new  trial  is  prayed  because  of  this 
newly  discovered  evidence.  Section  6061  of 
the  Civil  Code  provides  that — 

"Any  judgment,  verdict,  rule,  or  order  of 
court,  which  may  have  been  obtained  or  en- 
tered up,  shall  be  set  aside  *  *  *  if  it  shall 
appear  tiiat  the  same  was  entered  up  in  con- 
sequence of  corrupt  or  willful  perjury,"  and 
"it  shall  be  the  duty  of  the  court  in  which 
such  verdict,  judgment,  rule,  or  order  was 
obtained  or  entered  up  to  cause  the  same  to 
be  set  aside  upon  motion  and  notice  to  the  ad- 
verse party;  but  it  shall  not  be  lawful  for  the 
said  court  to  do  so,  unless  the  person  charged 
with  such  perjury  shall  have  been  thereof  duly 
convicted,  and  unless  it  shall  appear  to  the  said 
court  that  the  said  verdict,  judgment,  rule,  or 
order  could  not  have  been  obtained  and  entered 
up  witiiout  the  evidence  of  such  i>erjured  per- 
son." 

It  is  not  claimed  that  the  plaintiff  in  this 
?ase  has  been  convicted  of  perjury.  The 
aewly  discovered  evidence  is  cumulative  and 
impeaching  in  character.  The  plaintiff's  tes- 
timony was  not  essential  to  his  case.  On 
the  controlling  issues  in  the  case  other  evi- 
dence is  of  sudi  character  as  to  practically 
demand  a  verdict  for  the  plaintiff,  and  it 
-sannot  be  said  that  the  newly  discovered 
evidence  would  likely  produce  a  different 
result  on  another  trial. 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Oa.  706) 

KUNKEL  St  al.  v.  TIPPINS.    (No.  2577.) 
/Supreme  Court  of  Georgia.    July  13,  1021.) 

(8yllahu9  by  the  dmrtj 

I.  Appeal  ami  srror  «=s>523(2)p  524— Affidavits 
and  documents  must  be  Incorporated  in  biil 
of  exceptions  or  attaolied  as  exiilblts. 

"Affidavits  and  documents  introduced  in 
evidence  on  the  hearing  before  the  trial  judge 
must  be  incorporated  in  the  bill  of  exceptions 
seeking  to  review  his  judgment,  or  attached 
thereto  as  exhibits,  duly  and  properly  identified, 
or  be  embraced  in  an  approved  brief  of  evidence 
and  brought  up  as  record.  The  mere  filing  of 
affidavits  and  documents  in  the  office  of  the 
derk  of  the  court  does  not  make  them  parts  of 


the  record  in  the  case."  Anderson  v.  Anderson, 
124  Ga.  147,  52  S.  B.  161;  Scott  v.  Wage  Earn- 
ers' Loan,  etc.,  Co.,  147  Ga.  576,  94  S.  B.  1021; 
Weathers  v.  Paga  Mining  Co.,  147  Ga.  463,  94 
S.  E.  579. 

2.  Appeal  and  error  ^S97 13(1)— Copies  of  af- 
fidavits and  documents  not  part  of  record  not 
considered. 

"Where  the  questions  made  by  the  assign- 
ments of  error  in  the  bill  of  exception  neces- 
sarily involve  a  consideration  of  the  evidence, 
and  none  of  the  methods  above  indicated  has 
been  adopted,  but  copies  of  affidavits  and  docu- 
ments have  been  sent  up  as  parts  of  the  record, 
they  cannot  be  considered."  Anderson  v.  An- 
derson, supra. 

3.  Appeal  and  error  ^s»684 (3)— Judgment  not 
disturbed  when  evidence  not  authenticated. 

The  bin  of  exceptions  assigns  error  on  a 
judgment  granting  an  interlocutory  injunction, 
and  recites  that  "said  case  was  heard  upon  af- 
fidavits and  three  plats  and  one  deed."  The 
plaintiffs  in  error  specified,  "as  material  to  a 
clear  understanding  of  the  errors  complained 
of,  the  following  parts  of  the  record,  to  wit: 
'*The  petition,  the  temporary  restraining  order, 
answer  of  defendants,  certain  affidavits,  deeds, 
plats,  and  map,  certified  copy  of  the  minutes 
of  the  city  of  Manassas,  and  the  judgment  con- 
tinuing in  force  the  restraining  order  originally 
passed.  The  bill  of  exceptions  did  not  other- 
wise refer  to  any  evidence  submitted  at  the 
hearing.  The  clerk  transmitted  copies  of  cer- 
tain affidavits  and  other  documentary  evidence 
which  were  not  made  a  part  of  the  bill  of  ex- 
ceptions by  reference  or  exhibit,  nor  were  they 
set  forth  in  any  brief  of  evidence  approved  by 
the  court.  The  judge  certified  that  the  bill  of 
exceptions  was  true,  and  that  it  specified  all  of 
the  record  material  to  a  dear  understanding  of 
the  errors  complained  of,  and  ordered  that  the 
parts  of  the  record  so  specified  be  transmitted 
to  the  Supreme  Court;  but  the  certificate  con- 
tained no  reference  to  any  evidence  introduced 
at  the  hearing.  Beld:  It  affirmatively  appears 
from  the  bill  of  exceptions  that  the  case  was 
one  involving  a  consideration  of  the  evidence; 
and,  no  evidence  having  been  brought  np  so  au- 
thenticated as  to  authorize  its  consideration  by 
this  court,  the  judgment  of  the  trial  court  will 
not  be  disturbed.  Pierce  v.  Felts,  146  Ga.  716. 
92  S.  B.  212. 

Brror  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sbeppard,  Judge. 

Action  by  H.  W.  Tippins  against  B.  H. 
Kunkel  and  others.  Judgment  granting  an 
interlocutory  Injunction,  and  defendants 
bring  error.    AfiArmed. 

Daniel  &  Durrance,  of  Claxton,  and  Blders 
&  De  Loach,  of  Reldsville,  for  plaintiffs  in 
error. 

A.  S«  Way,  of  HeidsviUe,  for  defendant  in 
error. 


GILBERT,  J.    Judgment  affirmed.    All  the 
Justices  concur. 
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BELL  et  aL  v.  BRINSON  et  al.     (No.  2160.) 
(Supreme  Court  of  Georgia.    Juno  16»  1921.) 

(SyUahiu  hy  Bdiioridl  Staif,) 

Deeds  ^=»  133  (2)— Surviving  child  held  sole  re- 
naJndermaa  to  exclusion  of  children  of  de- 
ceased child  dying  beforo  last  surviving  life 
tenant 

^Vhere  a  deed  conyeyed  land  in  trust  for 
a  woman  and  ber  children  daring  her  life  and 
the  life  of  her  husband,  and  at  her  death  for 
the  use  of  her  husband  and  children,  and  after 
the  death  of  her  and  her  husband  then  to  such 
children  as  they  might  leave  surviving  them, 
share  and  share  alike,  where  the  husband  died 
first,  a  child  who  survived  the  wife  took  the 
whole  land  in  fee  to  the  exclusion  of  the  chil- 
dren of  a  son  who  died  before  the  wife  but 
after  the  husband. 

Error  from  Superior  Gourt,  Jenkins  Goun- 
ty;  A.  B.  Lovett,  Judge. 

Action  by  S.  I.  Bell  and  others  against  Fan- 
nie Brlnson  and  others.  Judgment  for  de- 
fendants, and  plalntiffli  bring  error.  Af- 
firmed. 

B.  Lw  Brlnson,  of  Waynesboro,  and  H.  S. 
White,  of  Sylvania,  for  plaintiffs  in  error. 

Pierce  Bros.,  of  Augusta,  for  defendants  in 
error. 


PISH,  O.  J.  Gn  January  7,  1871.  Stephen 
A.  Gorker  conveyed  a  described  tract  of  land 
to  Augustus  H.  A.  Ben  "as  trustee  of  Eliza- 
beth G.  BeU,  wife  of  Isaiah  A.  Bell,  and  their 
children  bom  or  to  be  bom."  The  habendum 
clause  was: 

'*To  have  and  to  hold  [said  land]  for  the  sole 
and  separate  use  of  said  Elizabeth  G.  Bell  and 
her  said  children,  during  her  natural  life  and 
the  life  of  the  said  Isaiah  A.  Bell,  if  he  should 
survive  her;  and  at  her  death,  then  for  the  use 
of  the  said  Isaiah  A.  Bell  and  children  bom  or 
to  be  bora,  and  after  the  death  of  the  said 
Elizabeth  G.  and  Isaiah  A.,  then  to  such  chil- 
dren as  they  may  leave  surviving  them,  share 
and  share  alike,  *  *  *  to  have  and  to  hold 
the  said  tract  or  parcel  of  land,  and  all  and 
singular  the  premises  and  appurtenances  there- 
unto belonging,  as  aforesaid,  and  every  part 
thereof,  unto  the  said  party  of  the  second  part 
as  such  trustee,  and  his  successors  in  office. 
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of  tlie  land  embraced  In  the  aforementioned 
deed,  the  petitioners  contending  that  under 
the  terms  of  the  deed  they  were  entitled  to  a 
half  interest  in  the  land.  The  case  was  sub- 
mitted to  the  Judge  for  a  decision  without  a 
Jury,  on  an  agreed  statement  of  facts  as 
above  set  forth.  The  Judge  on  the  trial  re- 
fused the  relief  prayed,  and  decreed  the  title 
to  the  land  to  be  in  Mrs.  Brinson.  The  peti- 
tioners excepted. 

The  ruling  was  not  error.  In  accordance 
with  the  unambiguous  terms  of  the  deed, 
viz.,  that  "after  the  death  of  the  said  Eliza- 
beth G.,  and  Isaiab  A.,  then  [the  land  to  go] 
to  such  children  as  they  may  have  surviving 
them^  share  and  share  alike,"  Mrs.  Fannie 
Brinson,  the  only  child  left  surviving  them, 
is  entitled  to  an  estate  in  fee  in  all  the  land 
to  the  exclusion  of  the  children  of  her  broth- 
er, Henry,  who  died  after  the  death  of  his 
father,  Isaiah,  but  prior  to  the  death  of  his 
mother  Elizabeth.  Luquire  ?.  Lee*  121  Ga. 
624,  40  S.  E.  834. 

Judgment  affirmed. 

All  the  Justices  concor. 


f> 


Isaiah  A.  Bell  and  Elizabeth  G.  Bell  had 
only  two  children  bom  to  them,  Henry  B^l 
and  Fannie  Bell,  who  became  Mrs.  Fannie 
Brinson,  both  of  whom  were  in  life  at  the 
tUme  of  the  execution  of  the  deed.  Isaiah  A. 
Bell  died  in  1906;  his  wife,  Elizabeth  G.,  and 
tbe  two  children,  surviving  him.  Henry  Bell 
died  in  1911,  leaving  several  children  surviv- 
ing. Mrs.  Elizabeth  GL  Bell  died  in  19ia 
Mrs.  Fannie  Brinson  is  still  in  life.  Tbe  chil- 
dren of  Henry  Bell  brought  this  action 
against  Bfrs.  Fannie  Brinson  for  a  partition 


(151  Ga.  648) 
MOORE  V.  STATE.     (No.  2286.) 

(Supreme  Gourt  of  Georgia.    June  18,  1921.) 

(ByUahus  hy  the  Court.) 

I.  Constitutional  law  $=»25l,  268— Criminal 
law  ^=»635— Exclusion  oif  spectators  In  raps 
case  not  In  violation  of  Constitution;  statuto 
not  unconstitutional  as  oonstrued  and  ap- 
plied; federal  constitutional  amendments  In- 
applicable to  states;  court  In  excluding  speo- 
tators  not  limited  to  groiands  speoifled  In 
motion. 

Where,  on  the  trial  of  one  accused  of  rape, 
it  is  made  to  appear  to  the  court  that  the  fe- 
male alleged  to  have  been  raped,  on  account  of 
her  youth  and  highly  nervous  condition,  is  un- 
able to  give  her  testimony  before  a  crowd  of 
spectators,  and  that  the  due  administration  of 
justice  is  thereby  impeded,  the  trial  judge  may 
clear  the  courtroom,  during  the  examination 
of  the  female,  of  all  persons  except  court  offi- 
cials, the  jurors  on  the  panel,  the  defendant, 
his  counsel,  his  father,  brother,  and  two  sis- 
ters, the  prosecutrix,  her  counsel,  relatives  of 
the  prosecutrix,  disinterested  members  of  the 
bar,  and  representatives  of  the  press,  without 
infringing  upon  defendant's  right  to  a  public 
trial,  as  guaranteed  by  article  1,  §  1,  par.  5, 
of  the  Gonstitution  of  this  state,  or  without 
violating  the  defendant's  right  to  due  process 
of  law  as  guaranteed  by  the  Fourteenth  Amend- 
ment to  the  Gonstitution  of  the  United  States, 
(a)  Giv.  Gode  1910,  §  5886,  which  provides, 
"During  the  trials  in  the  superior  courts,  and 
all  other  courts  and  trials  occurring  in  this 
state,  of  any  case  of  seduction  or  divorce,  or 
other  case  where  the  evidence  is  vulgar  and 
obscene,  or  relates  to  the  improper  acts  of  the 
sexes,  and  tends  to  debauch  the  morals  of  the 
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youns,  the  presidfn;  Jndge  shall  have  the  right, 
in  his  discretion  and  on  his  own  motion,  or 
on  motion  of  plaintiffs  or  defendants  or  their 
attorneys,  to  hear  and  try  the  said  case  after 
clearing  the  courtroom  of  all  or  any  portion 
of  the  audience,"  as  construed  and  applied  by 
the  trial  judge  in  the  case  at  bar,  is  not  vio- 
lative of  article  1,  |  1,  par.  5,  of  the  Constitu- 
tion of  this  state,  which  dedares  that  "every 
person  charged  with  an  offense  against  the 
laws  of  this  state  *  •  •  shall  have  a  public 
•    •    •    trial." 

(b)  The  provision  of  the  fifth  amendment  to 
the  Constitution  of  the  United  States,  which 
declares  that  '*No  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process 
of  law,"  and  the  provision  of  the  Sixth  Amend- 
ment to  that  Constitution,  which  declares  that 
"in  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial, 
by  an  impartial  jury  of  the  state  and  district 
wherein  the  crime  shall  have  been  committed," 
etc.,  refer  to  powers  exercised  by  the  govern- 
ment of  the  United  States,  and  not  to  those  of 
the  individual  states. 


2.  Criminal  law  «S9|  169 (9)— Permitting  victim 
of  rape  to  testify  that  she  did  not  consent 
held  not  to  require  a  new  trial. 

The  objection  to  the  evidence  of  the  female 
alleged  to  have  been  raped,  that  she  did  not 
indirectly  consent  to  sexual  intercourse,  the  ob- 
jection being  that  the  witness  cannot  draw  a 
conclusion  without  stating  the  facts  upon  which 
the  same  is  based,  is  without  merit,  where  it 
appears  that  the  witness  had  already  stated 
the  facts  fully  upon  which  her  statement  was 
based. 

3.  Criminal  law  «=s>825( 2)— Further  Instruc- 
tions as  to  consent  should  have  been  request- 
ed on  trial  for  rape. 

More  elaborate  instructions,  if  desired,  on 
the  question  of  consent,  should  have  been  spe- 
cifically requested,  in  view  of  the  general 
charge  and  the  defendant's  contention  that  he 
did  not  have  carnal  knowledge  of  the  female 
alleged  to  have  been  raped,  either  with  or 
without  her  consent. 

4.  Criminal  law  <s>683(l,  2)-^dmlsslon  of 
evidence  net  In  reouttal  after  defendant  rests 
is  discretionary;  evidence  hold  proper  in  re- 
buttal. 

After  the  defendant  has  made  his  state- 
ment and  rested  his  case,  the  admission  of 
evidence  not  in  rebuttal  of  defendant's  state- 
ment is  a  matter  in  the  sound  discretion  of 
the  court. 

(a)  The  evidence  examined,  and  held  to  be 
in  rebuttal  of  the  defendant's  statement 

5.  Criminal  law  «s>555,  795(1),  824(3)— Court 
should  cnarge  on  Included  offense  when  con- 
viction thereof  authorized;  failure  without 
request  to  charge  on  Included  offense  not 
ground  for  new  trial,  when  evidence  author- 
izee  cenvlotlon  as  charged;  evidence  held  to 
excuse  failure;  Jury  cannot  arbitrarily  reject 
part  of  teetimony. 

Where  a  charge  of  an  oflTense  of  graver 
character  includes  (without  additional  aver- 
ment) a  minor  offense,  it  is  the  duty  of  the 
trial  judge  to  instruct  the  jury  upon  the  law 


applicable  to  the  lesser  offense,  where  the  evi- 
dence under  any  view  thereof  will  authorize  a 
conviction  of  the  lesser  offense.  Where,  how- 
ever, the  evidence,  if  credible,  proves  the  com- 
pleted offense  as  charged  in  the  indictment, 
the  failure  of  the  judge,  without  appropriate 
request,  to  instruct  the  jury  upon  the  law 
applicable  to  the  lesser  offense,  is  not  cause 
for  new  trial,  though  the  jury  would  have 
been  authorised  to  convict  of  the  lesser  of- 
fense in  view  of  the  defendant's  statement. 

(a)  The  evidence  examined,  and  held  to 
prove,  if  credible,  the  oflfense  of  rape  as  charg- 
ed in  the  indictment,  and  sufl^dent,  in  connec- 
tion with  other  evidence  in  the  record,  to  sup- 
port the  verdict. 

Atkinson,  J.,  dissenting  in  part 

Error  from  Superior  Conrt;  Glynn  County; 
J.  I.  Summerall,  Judge. 

Bill  Moore  was  convicted  of  rape,  and  he 
brings  error.    AfiSrined. 

Isaac  &  Isaac,  of  Brunswick,  Jas.  R.  Thom- 
as, of  Jesup,  and  Wilson  &  Bcamett,  of  Way- 
cross,  for  plaintiff  in  error. 

Alvln  V.  Sellers,  SoL  <3en.,  of  Baxley„ 
R.  A.  Denny,  Atty.  Cren.,  Graham  Wright^ 
Asst.  Atty  Gen.,  and  F.  M.  Scarlett,  Jr.,  and 
J.  T.  Ck)l8on,  both  of  Brunswick,  for  the 
State. 

GEORGES,  J.  The  defendant  was  indicted 
for  the  offense  of  rape  at  the  May  term,  1920, 
of  Glynn  superior  court  He  was  put  upon 
his  trial  on  July  21,  1020,  at  the  May  ad- 
journed term,  and  the  Jury  returned  a  ver- 
dict finding  him  guilty  of  the  offense  of  rape, 
with  a  recommendation  to  mercy,  fixing  the 
penalty  at  from  10  to  20  years  in  the  penit^- 
tiary.  The  defendant  filed  a  motion  for  new 
trial,  which  was  overruled,  and  he  excepted. 

The  female  alleged  to  have  been  raped  did 
not  formally  appear  as  prosecutrix,  hut  for 
convmienoe  she  wiU'^be  no  referred  to.  The 
proeecutrlx  was  16  yeftrs  of  age  on  January 
27, 1020,  before  the  commission  of  the  alleged 
crime  on  March  31,  1920S  She  was  about  5 
feet  in  height  and  weighed  only  100  pounda 
For  some  time  she  had  tVen  employed  as 
cashier  in  a  retail  drug  stoje,  and  was  usu- 
ally m  duty  until  10  o'dockW  the  evwiings. 
She  had  met  the  defendant  ai  the  home  of  a 
friend,  a  few  days  before  the  jl|lght  of  March 
31,  1020.  The  conduct  of  the.  defendant  on 
this  occasion  was  entirely  propj^r.  Cn  a  few 
occasions  thereafter  he  spoke  tolher  pleasant- 
ly in  the  drug  store.  On  the  nif^t  of  M&rch 
31, 1920,  he  drove  his  automobiia  to  the  drug 
store  and  asked  the  prosecutrii^  if  he  might 
drive  her  home.  She  accepted  tpe  invitation, 
and  at  ten  o'clock  he  returned]  for  her.  In- 
stead of  driving  directly  to  I  prosecutrix's 
home,  the  defendant  took  her /around  what 
is  known  as  "the  Boulevard."  \  On  the  drive 
he  requested  her  to  remove  hi^  gloves,  and 
she  removed  the  glove  from  tm  hand  nearer 
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the  defendant     He  attempted  to  hold  her  [jury  to  her  person,  win  be  s^t  oat  more  at 


hand  and  she  objected.  At  a  point  on  the 
roadway  be  stopped  the  antomobile,  threw  hts 
arms  around  the  prosecutrix,  and,  according 
to  her  testimony,  had  sexual  intercourse  with 
her,  forcibly  and  against  her  will.  The  de- 
fendant then  drove  the  prosechtrix  to  her 
home.  They  reached  home  about  16  minutes 
to  11  o'clock.  Prosecutrix's  mother  met  her 
at  the  door  and  asked  where  she  had  been. 
She  replied  that  she  did  not  know,  and  the 
defendant  made  a  like  reply.  The  prosecu- 
trix said  to  her  mother,  ''Mother,  this  is  Mr. 
Moore,"  calling  the  defendant  by  his  name, 
but  not  intending  (as  prosecutrix  contended) 
to  introduce  the  defendant.  Hie  shook  hands 
with  the  mother  and  bade  the  prosecutrix 
good-bye  with  the  statement  that  he  would  see 
her  the  next  day.  Just  as  the  mother  closed 
the  door,  the  prosecutrix  said  to  her,  "Mother, 
he  has  ruined  me"  The  prosecutrix's  fath- 
er was  not  at  the  time  at  home,  although 
she  had  stated  to  the  defendant  that  her  fa- 
ther was  at  home,  and  that  if  she  told  him 
what  had  happened  he  would  kill  the  defend- 
ant. Her  father  returned  home  at  11  o'clock, 
and  the  family  physician  was  immediately 
called  to  administer  to  the  prosecutrix.  The 
physician  testified  that  he  saw  the  prosecu- 
trix within  an  hour  or  two  aft«r  the  commis- 
sion of  the  alleged  offense,  and  that  he 
found  an  abrasion  on  her  knee,  a  torn  or  rup- 
tured hymen,  oozing  of  blood,  bruised  mucous 
membrane,  and  that  there  was  blood  and  a 
starchy  fluid  having  the  appearance  of  semen 
on  her  underdothes*  The  blood  upon  the  pros- 
ecutrix's clothes  was  not  caused  by  men- 
strual discharges,  according  to  the  testimony 
of  the  physician,  the  prosecutrix,  and  the 
mother.  The  defendant  rested  his  case  upon 
his  statement  He  said  that  he  took  prosecu- 
trix to  ride;  that  she  put  her  arm  around 
him  in  the  car;  that  he  kissed  her  and 
pinched  her  thigh  without  objection  ftom  her; 
and  that  he  suggested  sexual  intercourse,  but 
that  she  stated  to  hira  that  if  she  should 
consent  he  would  not  speak  to  her  again. 
Whereupon,  according  to  the  defendant's 
statement,  he  replied  that  if  she  believed  him 
to  be  that  kind  of  a  man  he  would  take  her 
home.  He  denied  having  sexual  intercourse 
with  the  prosecutrix  either  with  or  against 
her  consent  He  also  stated  that  when  she 
reached  home  she  formally  introduced  him 
to  the  mother,  and  that  he  engaged  In  con- 
versation with  the  mother  and  the  prosecu- 
trix, finally  bidding  the  prosecutrix  good- 
bye with  the  statement  that  he  would  see 
her  the  following  morning,  and  that  he  did  in 
fact  drive  by  her  home  early  the  next  morn- 
ing, and  saw  and  spoke  to  her.  The  forego- 
ing are  the  main  facts  in  the  case ;  but  the 
evidence  of  the  prosecutrix  relating  to  the 
conduct  of  the  defendant  at  the  time  of  the 
alleged  assault  upon  her,  and  the  nature, 
character,  and  extent  of  the  assault  and  in- 

108  S.B.— 4 


length  in  the  consideration  of  the  special 
assignments  of  error. 

[1]  1.  After  the  jury  was  Impaneled,  spe- 
cial counsel  for  the  prosecution  moved  that 
the  courtroom  be  cleared  of  aU  parties  ex- 
cept officers  of  court  bailiffs,  constables,  and 
parties  directly  Interested,  at  least  during  the 
taking  of  the  testimony  of  the  prosecutrix 
and  possibly  of  her  mother.  In  making  the 
motion  counsel  stated: 

**We  are  making  this  request  due  to  the 
extreme  youth  of  this  young  woman,  and  our 
information  both  from  her  people  and  physi^ 
dans  as  to  her  extremely  nervous  state;  and 
we  deem  it  almost  essential,  in  order  that  she 
may  go  through  this  investigation,  that  tiie 
public  be  excused." 

To  this  motion  counsel  for  the  defendant 
objected,  upon  the  ground  that  the  defendant 
was  entitled  to  a  fair  and  public  trial  undet 
the  Constitution,  but  stated  that  they  had  no 
objection  to  the  exclusion  from  the  courtroom 
of  minors  and  females  not  connected  with  the 
case.  The  court  ruled  that  he  would  clear 
the  courtroom  of  every  person  except  "offlcerti 
of  court  and  parties  at  Interest."  All  persons, 
except  "the  oflicers  of  court,  defendant's  fa- 
ther and  two  sisters,  one  brother,  the  jury 
trying  said  case  and  the  members  of  the  bar, 
relatives  of  the  prosecutrix  and  newspaper 
reporters,"  were  thereupon  excluded,  by  di- 
rection of  the  court,  from  the  room  during  the 
taking  of  the  testimony.  To  this  order  and 
ruling  of  the  court  the  defendant  ^cepted, 
upon  the  grounds:  (1)  That  the  court  acted 
arbitrarily,  without  hearing  evidence  concem- 
ihg  the  age  and  condition  of  the  prosecutrix, 
and  the  nature  and  character  of  the  evidence 
to  be  given  upon  the  trial;  and  (2)  that  the 
order  of  the  court  was  too  sweeping,  and 
deprived  the  defendant  of  a  public  trial,  as 
guaranteed  him  by  the  Constitution  of  the 
United  States  and  the  Constitution  of  Geor- 
gia. Particular  reference  is  made  to  the. 
Fifth  Amendment  to  the  Constitution  of  the 
United  States,  which  provides,  among  other 
things,  that  no  person  shall  be  deprived  of 
"life,  liberty,  or  property,  without  due  process 
of  law";  to  the  Sixth  Amendment  to  the  Con- 
stitution of  the  United  States,  which  pro- 
vides, "In  all  criminal  prosecutions,  the  ac- 
cused shall  enjoy  the  right  to  a  ^eedy  and 
public  trial,  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have 
been  committed";  to  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States, 
which  provides  that  "no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  Unit- 
ed States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without 
due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws";  and  to  article  1, 1 1,  par.  5,  of  the 
Constitution  of  the  State  of  Georgiti,  which 
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provides  that  ''erery  person  charged  wltli  an 
offense  against  the  laws  of  this  state  *  •  * 
shall  have  a  public  and  ^eedy  trial  by  an  im- 
partial Jury."  In  this  connection  section  5885 
of  the  Civil  Code  of  1910,  which  reads  as  fol- 
lows: "During  the  trials  in  the  superior 
courts,  and  all  other  courts  and  trials  oc- 
curring in  this  state,  of  any  case  of  seduction 
or  divorce,  or  other  case  where  the  evidence 
is  vulgar  and  obscene,  or  relates  to  the  im- 
proper acts  of  the  sexes,  and  tends  to  debauch 
the  morals  of  the  young,  the  presiding  Judge 
shall  have  the  right,  In  his  discretion  and  on 
bis  own  motion,  or  on  motion  of  plaintiffs 
or  defendants  or  their  attorneys,  to  hear  and 
try  the  said  case  after  clearing  the  courtroom 
of  all  or  any  portion  of  the  audience" — ^is  de- 
clared to  be  unconstitutional  because  viola- 
tive of  the  provisions  contained  In  the  Sixth 
Amendment  to  the  Constitution  of  the  United 
States  and  to  the  provision  of  the  Constitu- 
tion of  this  state  quoted  above. 

The  provisions  of  the  Fifth  and  Sixth 
Amendments  to  the  Constitution  of  the  Unit- 
ed States  do  not  affect  the  case.  It  is 
settled  that  the  first  ten  amendments  to  that 
Constitution  refer  to  powers  exercised  by  the 
government  of  the  United  States,  and  not  to 
those  of  the  individual  states.  Loeb  ▼.  Jen- 
n;ags,  133  Ga.  796  (3),  67  &.  E.  101,  18  Ann. 
Cas.  376,  and  cases  cited  in  the  oplsion.  Nor 
is  the  case  affected  by  the  due-process  clause 
contained  in  the  Fourteenth  Amendment  td 
the  Constitution  of  the  United  States.  See 
Loeb  V.  Jennings,  supra,  beadnotes  S,  7,  and 
con^c^oonding  divisions  &l  thd  opinion.  Al- 
though W9  are  of  the  opinion  thiat  no  federal 
^;uestion  Is  involved  in  the  case,  we  'hiM  that 
the  act  and  ordesr  of  the  court  in  ex<duding 
'he  spectatrtrs  as  complained  of  in  this  case  is 
not  violative  os  ch«  «tue-proce6s  clause  (Four- 
teenth Amendment'  oS  ^he  Constitution  of 
the  United  Ststes.  P^iT'oissdas  respectlsg  a 
public  trial,  simi/i&r  to  thai  of  »<sr  Constitu- 
tion above  quoted,  are  f«und  in  tk^  federal 
Constitution,  as  we  have  seen,  and  in  the  Con- 
stitutions of  the  states,  with  tne  exception 
of  New  York,  so  far  as  we  are  advised.  It 
was  said  by  Spear,  J.,  in  the  case  of  State  v. 
Hensley,  75  Ohio  St  263,  79  N.  E.  463,  9 
L.  R.  A.  (N.  S.)  280,  116  Am.  St  Rep.  736^ 
9  Ann.  Cas.  Ill,  that — 

*The  necessity  for  such  provisions  arose 
from  the  flagrant  abuses  which  disgraced  some 
of  the  courts  of  England  prior  to  our  American 
Revolution." 

Reference  to  the  Court  of  Star  Chamber 
Ls  generally  made,  though  it  would  seem  that 
the  secrecy  of  the  trial  in  the  Court  of  Star 
Chamber  was  not  the  primary  cause  which 
led  to  its  abolition  by  the  Long  Parliament  in 
1641.  16  Charles  I,  c.  10.  The  name,  origin 
and  Jurisdiction  of  this  court  are  involved  in 
more  or  less  obscurity.  It  is  certain  that  it 
was  an  ancient  high  court  exercising  wide 


dvU  and  criminal  Jurisdiction.  It  consisted 
of  the  king*s  privy  counsel  sitting  as  a  court 
only,  with  the  addition  of  certain  Judges.  It 
sat  without  the  intervention  of  a  Jury.  It 
could  proceed  on  mere  rumor.  The  procedure 
adopted  was  that  of  the  courts  of  chancery. 
Though  at  one  time  highly  regarded,  it  finally 
resorted  to  the  practices  of  the  Spanish  In- 
quisition, and  could  and  did  administer  tor^ 
ture.  It  is  doubtless  true  that  some  of  the 
trials  in  this  court  were  conducted  in  secret 
It  is  certain  that  the  accused  was  not  entitled 
to  a  Jury;  that  he  was  not  entitled  to  know 
his  acctiser;  that  he  was  not  entitled  to  be 
confronted  with  the  witnesses  against  him, 
because  the  witnesses  were  examined  by  Inter- 
rogatories, as  was  the  practice  in  the  chancery 
courts,  and  not  In  person  in  open  court  iE2xer- 
cising  the  prerogative  of  the  crown,  it  could 
define  and  punish  offenses  (including  political 
and  press  offenses)  not  recognized  by  the  com- 
mon law.  See  1  Holdsworth's  (W.  S.)  His- 
tory of  E3nglish  Law,  271  et  seq.;  Jenks'  Short 
History  of  English  Law,  166  et  seq.  Be  this 
as  it  may,  provisions  respecting  a  public  trial 
similar  to  that  of  our  Constitution  quoted 
above,  were  undoubtedly  made  to  protect  the 
rights  of  persons  accused  of  crime.  No  uni- 
versal rule  applicable  to  all  situations  has, 
however,  been  stated.  It  is  said  in  Cooley's 
Constitutional  I/imitatlons  (6th  Ed.)  379: 

"It  is  also  requisite  that  the  trial  be  public. 
By  this  is  not  meant  that  every  person  shall  in 
all  eaaes  be  permitted  to  attend  criminal  trials; 
because  there  are  many  cases  where,  from  the 
character  of  the  charge  and  the  nature  of 
the  evidence  by  which  it  ia  to  be  supported,  the 
motives  to  attend  the  trial  on  the  part  of  a 
portion  of  the  community  would  be  of  the 
worst  character,  apd  where  a  regard  to  public 
morals  and  public  decency  would  require  that 
at  least  the  yooBf  be  excluded  from  hearing 
and  witnessing  the  evidence  of  human  deprav- 
ity which  the  trial  must  neeessarily  bring  to 
light  The  requirement  of  a  public  triid  is 
necessarily  for  the  benefit  of  the  accused,  that 
the  pubbe  may  see  that  he  is  fairly  dealt  with 
and  not  unjustly  condemned,  and  that  the 
presence  of  interested  spectators  may  keep  his 
triers  k9«nly  alive  to  a  sense  of  their  responsi- 
bility and  to  the  importance  of  their  functions; 
and  the  requirement  is  fairly  observed  if,  with- 
out partiality  or  favoritisza,  a  reasonable  pro- 
portion of  the  public  is  permitted  to  attend, 
notwithstanding  that  those  persons  whose  pres- 
ence could  be  of  no  service  to  the  accused, 
and  who  would  only  be  drawn  thither  by  a 
prurient  curiosity,  are  excluded  altogether." 

In  Myers  v.  State,  97  Oa.  76  (5),  77,  25  a 
i;.  252,  253,  it  was  held: 

"While  every  person  accused  of  crime  is  en- 
titled to  a  public  trial,  it  is  not  necessary  to 
its  legality  that  a  great  multitude  should  be 
in  attendance,  and  the  presiding  judge  should 
not  permit  the  bar  or  courtroom  to  become 
so  crowded  as  to  impede  the  progress  of  the 
trial  by  rendering  it  difficult  for  the  jurors  to 
enter  or  leave  the  box,  or  by  preventing  the 
free  movement  of  counsel  and  witnesses;  more* 
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over,  the  Jury  should  not  be  in  sncfa  close  and 
constant  contact  with  the  audience  as  that 
remarks  of  bystanders  as  to  the  guilt  or  in- 
nocence of  the  accused,  or  other  indications 
of  public  f eeUng  for  or  against  him,  may  reach 
their  ears  or  come  under  their  observation. 
The  bar  at  least  should  at  all  times  be  kept 
sufficiently  open  and  clear  for  the  prompt  and 
orderly  dispatch  of  the  business  of  the  court." 

The  exception  there  considered  was  not  tak- 
esa  to  the  action  of  the  Judge  in  excluding 
the  spectators  who  overcrowded  the  court- 
room but  to  his  refusal  to  exclude  them. 

In  Tilton  V.  State,  5  Ga.  App.  59,  62  S.  E. 
651,  It  was  held: 

"Every  person  accused  of  crime  is  entitled 
to  a  public  trial.  The  presiding  judge,  in  the 
exercise  of  a  sound  discretion,  may,  without 
violating  this  right,  exclude  from  the  court- 
room during  the  trial,  for  any  sufficient  special 
reason,  sucn  portion  of  the  spectators  as  fall 
within  the  class  to  which  the  reason  applies. 
However,  where  the  Judge,  without  further  rea- 
son than  that  the  testimony  will  relate  to 
matters  ordinarily  indecent  to  be  mentioned, 
orders,  over  the  objection  of  the  defendant, 
that  'the  courtroom  be  cleared  of  every  one 
not  connected  with  the  case,'  he  abuses  his  dis- 
cretion and  violates  the  defendant's  right  to  a 
public  trial.  Prejudice  to  the  defendant  is 
conduaively  to  be  presumed  from  such  an  or- 
der, and  a  new  trial  necessarily  results." 

In  the  opinion  by  Judge  Powell,  section 
5885  of  the  Civil  Ck)de  is  quoted,  but  it  is 
pointed  out  that  no  attack  upon  the  consti- 
tutionality of  the  statute  was  made.  The 
whole  questicxi  for  decision  in  that  case  was: 
''Did  the  Judge  abuse  his  discretion  ?'  The 
condiDBion  reached  by  the  Court  of  Appeals, 
broadly  stated.  Is  that  the  accused  may  in- 
sist upon  the  trial  being  absolutely  open  and 
public  except  in  so  far  as  there  is  some  suffl>- 
dent  reason  for  excluding  certain  persons 
or  dasses  of  persons.  Judge  Powell  dtes  and 
discusses  a  number  of  cases  from  other  Ju- 
risdictionB.  Among  the  cases  cited  is  that  of 
State  ▼•  Hensley,  supra.  That  was  a  rape 
case,  and  the  trial  Judge,  in  view  of  the  tesr 
dmony  to  be  given  by  witnesses  continued 
the  trial  during  the  taking  of  the  testimony 
in  a  small  courtroom  to  whidi  no  one  was 
admitted  except  the  Jury,  defendant's  counsel, 
members  of  the  bar,  newspaper  reporters,  and 
one  witness  for  the  defendant.  It  was  held 
that  thLe  order  of  the  court  exceeded  its  power 
in  the  premises,  and  that  the  enforcement  of 
tlie  order  was  a  denial  to  the  defendant  of 
his  constitutional  right  to  a  public  trial. 
Other  cases  dted  in  the  opinion  in  the  Tilton 
Case,  supi>orting  In  prindple  the  ruling  made 
in  State  v.  Hensley,  supra,  are:  People  v. 
Hartman,  108  Cal.  242,  37  Pac  153,  42  Am. 
St.  Rep.  108;  People  v.  Murray,  89  Mich. 
276,  50  N.  W.  505.  14  I*  R.  A.  809,  28  Am. 
St.  Rep.  294;  People  v.  Yeager,  113  Mich.  228, 
71  N.  W.  491.  In  the  case  last  cited  the 
Michigan  statute,  allowing  the  Judge  in  cer- 


tain cases  to  exclude  from  the  courtroom 
*'every  person  except  those  necessarily  in 
attendance,"  was  held  to  be  unconstitutional 
as  applied  to  a  criminal  case.  The  cases 
cited  to  the  contrary  are:  Gnmmett  v.  State» 
22  Tex.  App.  36,  2  S.  W.  631,  58  Am.  Rep. 
630,  a  rape  case,  where  the  spectators,  during 
the  taking  of  the  testimony  of  a  female  be- 
came so  boisterous  with  laughter  as  to  In- 
terfere with  the  court  and  to  confuse  the  wit- 
ness, attorneys  not  connected  with  the  case 
and  Jurors  not  on  the  panel  being  allowed 
to  remain;  People  v.  Kerrigan,  73  CaL  222^ 
14  Pac.  849,  where  the  defendant  became 
unmanageable  and  began  to  use  profane  and 
abusive  language  to  the  Judge  and  officers  of 
the  court,  so  that  the  trial  could  not  proceed 
until  the  spectators  were  exduded;  Stone  v. 
People,  3  111.  (2  Scam.)  326,  where,  on  ac- 
count of  noise  and  confusion  on  the  outside 
of  the  courtroom,  the  Judge  ordered  the  doors 
to  the  courtroom  locked,  but  directed  that  the 
officers  permit  any  one  to  pass  and  repass 
who  wished  to  do  so;  Lide  v.  State,  133  Ala. 
63,  31  South.  953,  where  the  spectators  began 
to  applaud  the  argument  of  state's  counsel; 
State  V.  McCool,  34  Kan.  617.  9  Pac.  745, 
where  all  females  were  excluded  from  the 
courtroom,  upon  the  statement  of  one  of 
the  attorneys  in  the  case  that  he  was 
about  to  refer  to  certain  evidence  which 
could  not  be  discussed  in  their  presence; 
State  V.  Brooks,  92  Mo.  542,  5  S.  W.  257^ 
330;  Jackson  v.  Coounonwealth,  100  Ky. 
239,  38  S.  W.  422,  1091,  66  Am.  St  Rep. 
336,  where  it  was  hdd  that  the  size  of  the 
crowd  might  properly  be  limited  to  the  seat- 
ing capacity  of  the  courtroom ;  U.  S.  v.  Buck^ 
4  Phila.  169,  Fed.  Cas.  No.  14,680,  where  it 
was  held  that  dangerous  persons  who  would 
be  likely  to  interfere  with  the  due  adminis- 
tration of  Justice  might  be  excluded  from 
the  courtroom;  and  State  v.  Callahan,  100 
Minn.  63,  110  N.  W.  342,  where  the  prosecu- 
trix in  a  rape  case,  after  long  and  public 
examination,  became  so  embarrassed  by  the 
presence  of  the  crowd  that  the  Judge  ordered 
the  spectators  to  leave  the  room  temporarily. 
By  a  divided  court  this  was  held  to  be  no 
abuse  of  discretion  and  no  denial  of  the  con- 
stitutional right  to  a  public  triaL  In  the  case 
last  dted,  Lewis,  J.,  who  delivered  the  opin- 
ion of  the  majority,  after  reviewing  the  case» 
said: 

'* Applying  these  principles,  and  conceding 
that  a  sweeping  and  unlimited  order  dearing 
the  courtroom  throughout  the  trial  would  be 
error,  we  are  of  the  opinion  that  it  affirmative- 
ly appears  from  the  record  that  the  prosecutrix 
was  seriously  embarrassed  by  the  presence 
of  a  crowd  of  spectators,  and  that  by  reason 
of  the  situation  the  court  and  county  attorney 
were  unable  to  elicit  from  the  witness  such 
clear  and  definite  statement  of  the  facts  as 
seemed  necessary  in  such  a  case.  We  think  it 
fairly  appears  from  the  record  that  the  situa- 
tion was  a  temporary  one,  and  that  the  order 
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was  made  simply  to  relieve  tlie  condition  with 
reference  to  that  particular  witness;  and,  while 
the  record  does  not  expressly  show  that  the 
order  was  thereafter  rescinded,  limited,  or 
modified,  yet  the  fair  inference  from  what 
transpired  is  that  it  was  not  enforced  when 
not  necessary.  Such  being  the  state  of  the 
record,  we  hold  that  there  was  no  interference 
with  defendant's  constitutional  right  to  a  public 
trial." 

In  the  recent  case  of  Davis  v.  U.  S.,  247 
Fed.  3»4.  159  O.  O.  A.  448,  L.  R.  A.  1918C, 
1164,  it  was  held  that  an  order  of  the  court 
directing  that  the  conrtroom  be  cleared  of 
all  spectators  excepting  relatives  of  the  de- 
fendant, members  of  the  bar,  and  newspaper 
reporters,  deprived  the  defendants  of  a  pnb- 
Ho  trial  as  gniaranteed  by  the  Sixth  Amend* 
ment  to  the  Constitution  of  the  United  States. 
In  that  case  the  crime  for  which  the  defend- 
ants were  indicted  had  connection  with  a 
train  robbery,  and  the  trial,  which  was  held 
at  Mnskogee,  OkL,  excited  more  than  ordinary 
interest  At  previous  sessions  the  courtroom 
was  crowded  with  spectators,  and  the  court 
had  found  it  necessary  to  direct  the  bailiffls 
to  clear  the  aisles  so  that  witnesses  would 
not  be  Impeded  when  called.  Ill  feeling  had 
developed  between  defendants,  their  relatives 
and  friends,  and  some  of  the  witnesses  for 
the  prosecution;  and  the  court  had  placed  the 
latter  in  the  care  of  an  officer.  On  tlie 
evening  of  the  night  session  (when  the  order 
to  clear  the  courtroom  was  made)  an  encoun- 
ter occurred  in  a  restaurant,  in  which  a  rela- 
tive of  one  of  the  defendants  hit  a  witness 
for  the  prosecution  across  the  face  with  a 
newspaper.  This  was  reported  to  the  court, 
also  that  one  or  more  of  the  witnesses  in  the 
courtroom  was  intoxicated.  It  did  not  ap- 
pear, however,  that  the  courtroom  was  crowd- 
ed beyond  its  seating  capacity  when  the 
order  to  clear  it  was  made,  or  that  any 
person  was  making  a  disturbance  or  threaten- 
ing to  do  so,  or  that  there  was  any  well- 
founded  apprehension  that  a  disturbance 
would  occur.  By  the  favor  of  the  court  offi- 
cers, about  25  people  were  allowed  in  the 
courtroom.  Two  female  relatives  of  the  de- 
fendant, newspaper  men,  and  about  10  mem- 
bers of  the  bar  were  also  allowed  to  remain 
after  the  giving  of  the  order.  Other  citizens, 
against  whom  no  objection  appeared  on  ac^ 
count  of  character  or  condition,  sought  and 
were  denied  admission,  although  there  was 
space  in  the  courtroom  for  the  accommoda- 
tion of  such  citizens.  In  the  course  of  the 
opinion  it  was  said: 

"As  the  expression  necessarily  implies,  a  pub- 
lic trial  is  a  trial  at  which  the  public  is  free 
to  attend.  It  is  not  essential  to  the  right  of 
attendance  that  a  person  be  a  relative  of  the 
accused,  an  attorney,  a  witness,  or  a  reporter 
for  the  press,  nor  can  those  classes  be  taken 
as  tbe  exclusive  representatives  of  the  public. 
Men  may  have  no  interest  whatever  in  the 
trial,  except  to  see  how  justice  is  done  in  the 
courts  of  their  country.    The  qualifications  of 


the  broad  scope  of  the  constitutional  provision 
and  of  like  provisions  in  the  Constitutions  of 
tbe  states  are  few,  and  are  baaed  upon  con- 
siderations of  public  morals  and  peace  and 
good  order  in  tiie  courtrooms." 

The  constitutional  provision  guaranteeing 
the  right  of  public  trial  is  intended  to  pro- 
tect persons  accused  of  crime.  While  the 
public  have  the  privilege  to  attend  the  trial 
of  a  criminal  case,  the  purpose  of  the  provi- 
.sion  is  to  secure  a  right,  not  to  the  public 
but  to  the  defendant  Manifestly,  the  state 
has  the  right  to  enforce  its  laws,  and  to  this 
end  it  may  enact  any  needful  legislation,  hav- 
ing due  regard  to  the  ctmstitutional  rights 
of  the  persons  accused,  including  the  right  to 
a  public  trlaL  In  the  case  at  bar,  court  offi- 
cials, the  jurors  on  the  panel,  the  defendant 
his  counsel,  his  father,  brother,  and  two  sis- 
ters, the  prosecutrix,  her  counsel,  relatives 
of  the  prosecutrix,  disinterested  members  of 
the  bar,  and  representatives  of  the  press  were 
permitted  to  remain  in  the  courtroom  during 
the  taking  of  the  testimony  of  the  prosecu- 
trix. While  disinterested  attorneys  and  rep- 
resentatives of  the  press  are  not  the  exclu- 
sive representatives  of  the  puUic,  it  is  equal- 
ly certahi  that  they  are  not  cheers  of  court 
nor  the  representatives  of  the  state  as  against 
persons  accused  of  crime.  The  trial  of  a 
criminal  case,  conducted  in  the  presence  of 
the  defendant,  liis  relatives,  disinterested 
members  of  the  bar,  and  representatives  of 
the  press,  cannot  be  said  to  be  a  secret  trial; 
and  we  are  of  the  oplnlcm  that  section  5885 
of  the  Civil  Code,  quoted  above,  as  construed 
and  applied  by  the  trial  judge  in  the  case  at 
bar,  is  not  violative  of  article  1,  I  1,  par.  5, 
of  the  Constitution  of  this  state,  which  pro- 
vides that — 

"Every  person  charged  with  an  offense 
against  the  laws  of  this  state  ^  •  ^  shall 
have  a  public  and  speedy  trial." 

It  is  true  that  the  judge  did  not  require 
proof  of  prosecutrix's  age,  of  her  condition,  or 
of  the  nature  and  character  of  the  testimony 
to  be  given.  The  age  and  condition  of  the 
prosecutrix  was  perhaps  apparent  to  the  trial 
judge,  and  he  must  have  known  the  general 
nature  and  character  of  the  evidence  to  be 
given.  Though  the  motion  to  exclude  specta- 
tors was  based  upon  special  grounds,  the 
court  was  authorized  to  act  upon  any  good 
and  sufficient  reason  apparent  to  him.  We 
cannot  say  that  the  rea809s  upon  which  the 
court  acted  were  not  sufficient  reasons.  The 
court  was  advised  by  coxmsel  (and  we  cannot 
say  that  it  was  not  also  apparent  to  the 
court)  that  the  prosecutrix,  on  account  of 
her  youth  and  highly  nervous  condition, 
would  be  unable  to  give  her  testimony  before 
the  large  crowd  of  spectators.  In  such  cir- 
cumstances the  due  administration  of  justice 
would  have  been  impeded.  The  order  of  the 
judge  clearing  the  courtroom  of  all  persons 
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except  those  named  above  was  not  an  abuse 
of  discretion. 

[2]  2.  On  the  trial  of  the  case  counsel  for 
the  state  asked  the  prosecutrix  whether  or 
not  she  ^'directly  or  indirectly  consented  for 
this  defendant  to  have  sexual  intercourse'* 
with  her.  To  the  question  the  prosecutrix 
answered  in  the  negative.  It  is  contended 
that  the  prosecutrix  should  not  have  been 
permitted  to  give  an  opinion  or  to  draw  a 
conclusion  without  stating  the  facts  and  cir- 
cumstances upon  which  the  conclusion  was 
based.  Under  the  facts  and  circumstances  of 
this  case,  the  error,  if  error  at  all,  in  admit- 
ting the  testimony,  is  not  of  such  gravity  as 
to  require  the  grant  of  a  new  trial.  From 
the  record  it  appears  that  the  questicm  was 
propounded  at  the  conclusion  of  the  direct 
examination  of  the  prosecutrix.  She  had  de- 
tailed the  facts  and  circumstances  of  the  cas& 
After  she  was  permitted  to  answer  the  ques- 
tlon«  she  was  subjected  to  a  rigid  cross- 
examination,  and  again  went  fully  into  all 
the  facts  and  circnmstances  upon  which  she 
based  her  answer. 

[3]  3.  The  failure  of  the  court  to  charge 
the  jury  on  the  question  of  consent  Is  as- 
signed as  error  in  one  ground  of  the  motion 
for  new  trial.  It  wi^l  be  noted  that  the  de- 
fendant denied  having  sexual  Intercourse 
with  the  prosecutrix,  either  with  or  without 
her  consent  The  court  gave  In  charge  to 
the  Jury  the  definition  of  rape  as  contained 
in  the  Penal  .Code  1910,  f  93.  At  one  point 
in  his  charge  he  instructed  the  Jury  that 
the  burden  was  up<m  the  state  to  prove  be- 
yond a  reasonable  doubt  that  the  defendant 
did  unlawfully  and  with  force  and  arms 
make  an  assault  upon  the  prosecutrix  and 
did  have  carnal  knowledge  of  her  **forcibly 
and  against  her  will."  If  the  defendant 
desired  further  instructions  on  the  subject 
of  consent,  an  appropriate  request  should 
have  been  made. 

[4]  4.  The  prosecutrix  and  her  mother 
were  examined  in  chief,  and  the  state  rested 
its  case.  After  the  defendant  had  conclud- 
ed his  statement,  the  state  was  permitted  to 
call  the  family  physician,  who  made  an 
examination  of  the  prosecutrix  on  the  night 
of  the  commission  of  the  alleged  offense. 
The  testimony  of  the  physician  was  objected 
to  upon  the  ground  that  it  was  not  in  re* 
battal  of  anything  contained  in  the  defend- 
anffl  statement.  The  testimony  of  the  physi- 
cian iff  found  in  the  rec^ord,  and  has  been 
referred  to  already  in  this  opinion.  This 
evidence  directly  tends  to  contradict  the 
Btatemoit  made  by  the  accused.  Even  if  not 
strictly  in  rebuttal,  the  admission  of  the  evi- 
dence after  the  defendant  had  made  his 
statement  and  rested  his  case  was  a  matter 
in  tbe  sound  discretion  of  the  court 

[S]  5.  Finally,  it  Is  Insisted  that  the  court 

erred  in  failing  to  charge  the  law  of  assault    

and  tMittery.    There  was  no  request  for  such  I  seat    I  was  in  the  same  positil>n  when  I  came 


a  charge,  and  the  defendant  In  his  statement 
contended  that  he  did  not  make  an  assault 
of  any  charficter  upon  the  prosecutrix.  He 
did,  however,  admit  that  he  kissed  the  prose- 
cutrix, and  put  his  hands  upon  her  thigh. 
The  admission  was  coupled  with  the  distinct 
statement  that  no  objection  to  this  conduct 
was  made  by  the  prosecutrix.  However,  it 
is  insisted  that  the  offense  of  assault  and 
battery  Is  necessarily  included  In  the  charg^e 
of  rape,  and  that  under  the  evidence  the 
Jury  was  authorized  to  find  the  defendant 
guilty  of  assault  and  battery  only.  This  con- 
tention Is  based  upon  the  following  testi- 
mony of  the  prosecutrix: 

''He  [tbe  defendant]  caught  hold  of  my  hand, 
and  I  told  him  he  was  not  going  to  hold  hands 
with  me.  He  caught  hold  of  it  again,  and  I 
took  my  hand  and  pulled  it  back  this  way  and 
told  him  that  he  would  have  to  take  his  hand 
off  mine.  •  •  •  The  car  was  out  on  the 
boulevard  when  he  stopped  it.  It  was  a  dark 
night  There  were  no  lights  around  there. 
There  were  no  people.  He  said  the  car  stop- 
ped. I  don't  know  whether  he  stopped  it  or 
not  It  stopped  still.  He  says  the  car  has 
stopped,  and  moved  over  toward  me.  I  thought 
he  was  going  to  get  out,  but  he  grabbed  my 
body  and  tried  to  kiss  me.  I  was  fighting  him 
and  moving  my  head,  and  done  everything  I 
could  to  keep  him  from  kissing  me.  He  Just 
kept  on  trying  to  kiss  me.  Then  he  pulled  me 
toward  him  and  put  his  hand  under  my  dress 
and  stuck  his  finger  in  me.  I  started  scream- 
ing Just  as  loud  as  I  could.  The  way  he  had 
me,  I  could  not  do  a  thing.  He  was  right 
on  me  where  I  could  not  move.  After  he  stuck 
his  finger  in  me,  I  hardly  knew  what  happened. 
He  had  sexual  intercourse  with  me.  I  remem- 
ber him  trying  to  wipe  the  side  of  my  leg  off, 
and  I  told  him  to  take  his  hand  away.    •    •    •  »' 

On  cross-examination  the  prosecutrix  tes- 
tified: 

"The  first  intimation  from  [the  defendant] 
that  he  wanted  to  be  rude  with  me  was  when 
he  caught  hold  of  my  hand  and  when  I  told 
him  to  turn  it  loose.  *  *  *  I  did  not  pay 
any  attention  to  that,  and  we  went  on  talking. 
*  *  *  He  put  his  arm  around  me,  his  right 
arm.  He  was  driving  just  as  fast  as  he  could. 
I  told  him  to  take  his  arm  from  around  me. 
He  said  that  was  all  right  When  the  car 
stopped,  he  said,  'The  car  has  stopped.'  I 
thought  he  was  going  to  get  out  and  crank  the 
car.  I  kept  him  from  kissing  me.  He  got 
over  from  behind  the  steering  wheel  and  says, 
'The  car  has  stopped.'  He  grabbed  me  and 
•tried  to  kiss  me.  He  was  kind  of  leaning  over 
me.  Before  I  knew  he  was  right  on  top  of  me. 
The  last  I  remember  I  was  sitting  up  in  the 
seat,  trying  to  keep  him  from  kissing .  me. 
When  he  first  grabbed  me,  he  grabbed  me  with 
both  arms,  around  the  shoulders*  I  was 
frightened.  He  held  me  tight.  The  next  thing 
I  knew  he  had  run  his  hand  up  me  and  stuck 
his  finger  in  me.  Then  he  got  on  top  of  me. 
The  last  I  remember  I  was  sitting  up.  I  was 
almost  senseless,  but  I  fought  as  hard  as  I 
could.  I  screamed  continuously.  I  hollered  the 
time  he  grabbed  me.    I  never  got  off  the  front 
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back  to  my  seiuieB.  I  tried  to  choke  him. 
*  *  *  I  could  not  kick  him,  but  I  put  my 
foot  over  the  side  door  trying  to  $et  out.  He 
was  on  top  of  me,  and  I  got  up  on  the  seat, 
and  he  Jerked  me  back.  I  tried  to  get  my  leg 
up  over  the  door.  I  did  not  try  to  open  the 
door,  because  he  was  on  top  of  me  and  I  could 
not.  *  *  •*  The  last  I  remember,  he  grabbed 
me;  just  how  he  had  me  I  don't  know.  After 
he  stuck  his  finger  in  me  and  got  on  top  of  me, 
I  don't  remember.  He  put  something  else  in 
me  much  larger  than  his  finger.  I  could  not 
kick  him;  he  was  on  me.  I  was  fighting  him, 
trying  to  shove  him  oflf.  I  don't  know  how 
long  he  was  on  me.  I  fought  all  the  time. 
I  remember  fighting.  I  shoved  at  him  and 
fought  at  him,  tried  to  choke  him,  did  every- 
thing I  could,  tried  to  get  him  up  from  on 
top  of  me.  ♦  ♦  •  When  he  grabbed  me  and 
tried  to  kiss  me  I  was  scared  to  death,  and 
when  he  ran  his  hand  up  under  my  dress  it 
liked  to  have  scared  me  to  death.  I  couldn't 
hardly  get  my  leg  over  the  door.  I  tried  to 
push  him  off,  but  not  with  my  foot  I  tried 
to  keep  his  hand  out  I  tried  to  keep  my  dress 
down." 

The  mother  of  the  prosecutrix  testified 
that  on  the  night  of  the  commission  of  the 
alleged  offense,  and  after  the  offense  was 
alleged  to  have  been  committed,  she  gave  the 
prosecutrix  a  douche,  using  an  ordinary  syr- 
inge. On  cross-examination  the  physician  tes- 
tified that  the  insertion  of  the  tube  might 
produce  a  rupture  of  the  hymen,  and  that 
the  insertion  of  the  finger  without  cover 
would  have  a  tendency  to  cause  the  same 
result.  It  is  to  be  noted,  however,  that  the 
physician  testified  to  other  Injuries  to  the 
person  of  the  prosecutrix,  which  in  all  rea- 
sonable probability  could  not  have  been  pro- 
duced by  either  of  these  means. 

It  is  conceded  that  a  verdict  of  assault,  or 
of  assault  and  battery,  or  of  assault  with 
intent  to  commit  a  rape,  may  be  founded  up- 
on an  indictment  for  rape.  An  assault  or 
assault  and  battery  is  necessarily  involved  in 
every  case  of  rape.  Speer  v.  State,  60  Ga. 
381,  382;  Goldin  v.  State,  104  Ga.  549,  551, 
30  S.  E.  749;  Watson  v.  State,  116  Ga.  607, 43 
S.  B.  32,  21  L.  R.  A.  (N.  S.)  1.  Where  a  charge 
of  graver  character  includes  a  minor  offense, 
if  the  evidence  will  justify  a  verdict  finding 
the  defendant  guilty  of  the  minor  offense,  It 
is  the  duty  of  the  judge  to  instruct  the  jury 
as  to  the  principles  of  law  applicable  thereto. 
The  graver  offense  must  either  necessarily 
include  the  minor  offense,  or  the  indictment 
must  charge  the  essential  elements  of  the 
minor  offense.  To  state  the  rule  as  strongly 
as  possible,  the  jury  should  In  all  cases  be 
Instructed  that  the  defendant  may  be  con- 
victed of  the  lesser  offense  necessarily  In- 
volved In  the  graver  offense,  where  the  evi- 
dence submitted,  under  any  view  thereof, 
will  authorize  conviction  of  the  lesser  grade. 
Sutton  V.  State,  123  Ga.  125,  51  S.  £w  316. 
The  mere  failure  of  the  court  to  charge  the 
jury  on  the  law  of  assault  and  battery,  on 


rthe  trial  of  one  Indicted  for  the  offense  of 
rape.  Is  not  cause  for  new  trial  wh^re  the 
evidence  In  the  case.  If  credible,  proves  the 
crime  as  alleged  In  the  Indictment  These 
general  principles  are  not  denied;  but  it  is 
insisted  that  in  view  of  the  testimony  of  the 
prosecutrix  the  jury  might  have  concluded 
that  after  the  defendant  had  put  his  hand 
under  her  dress  and  Inserted  his  finger  in 
her  private  parts,  she  became  unconscious 
and  did  not  know  what  actually  took  place 
thereafter.  While  the  prosecutrix  does  say 
that  she  "hardly  knew"  what  happened  af- 
ter the  defendant  placed  his  hands  under^ 
neath  her  clothing,  and  In  effect  that  she 
lost  consciousness  through  fright,  the  only 
reasonable  interpretation  of  her  testimony 
Is  that  on  account  of  the  assault  she  was  not 
fully  conscious  of  and  could  not  remember  all 
the  details  of  the  transaction,  or  else  that 
she  shrank  from  a  recital  of  them.  She 
testified  positively  that  the  defendant  had 
sexual  Intercourse  with  her.  Though  stating 
that  she  "hardly"  remembered  what  happen- 
ed, she  positively  asserted  that  she  continued 
her  struggles  until  she  was  released  by  the 
defendant,  and  described  In  detail  the  re- 
sistance offered  by  her  until  the  assault 
upon  her  person  had  ended,  onie  mere  fail- 
ure of  the  judge  to  Instruct  the  Jury  on  the 
law  of  assault  and  battery  on  the  trial  of 
one  Indicted  for  the  crime  of  rape  will  not 
be  held  to  be  error  requiring  the  grant  of 
a  new  trial,  upon  the  theory  that  the  jury 
may  have  believed  a  part  and  disbelieved  a 
part  of  the  testimony  of  the  prosecutrix. 
That  Is  to  say,  the  jury  are  not  at  liberty  W 
accept  the  testimony  of  the  prosecutrix  that 
an  assault  was  made  upcNi  her  person,  and 
at  the  same  time  arbitrarily  reject  her  testi- 
mony, equally  positive,  that  the  d^endant 
had  sexual  Intercourse  with  her,  forcibly 
and  against  her  will,  onie  case  differs  from 
a  case  of  assault  with  intent  to  rape.  It 
rarely  happens  that  an  assault  Is  accom- 
panied by  such  overwhelming  and  oonduslve 
evidence  of  the  Intent  with  which  It  is 
committed  as  to  require  the  jury  to  find  that 
the  assault  was  made  with  the  Intent  to  com- 
mit a  rape.  This  principle  is  recognized  in 
the  Sutton  Case,  supra.  It  is  conceded  that 
the  testimony  of  the  physician  may  be  view- 
ed as  trading  either  to  corroborate  the  evi- 
dence of  the  prosecutrix  that  the  defendant 
did  in  fact  have  sexual  intercourse  with  her^ 
or  as  tending  to  support  the  defendant's 
theory  In  the  case.  The  fact  that  his  testi- 
mony niay  be  viewed  as  tending  to  support 
the  defendant's  theory  is,  however,  Imma- 
teriaL  The  testimony  of  every  witness  ex- 
cept that  of  the  prosecutrix  relates  merely 
to  the  condition  of  the  prosecutrix  after  the 
commission  of  the  alleged  offense,  and  does 
not  tend  to  disprove  the  statements  testified 
to  by  the  prosecutrix.  In  deciding  whether 
the  failure  of  the  judge  to  Instruct  the  jury 
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<m  the  law  of  assault  and  tottery  Is  cause  for 
new  trial  in  this  case,  the  evidence  of  the 
prosecutrix  alone  must  be  considered.  As 
we  have  said  above,  her  evidence,  if  credible, 
proves  the  completed  offense  as  charged  in 
the  indictment,  and,  in  connection  with  the 
other  evidence  in  the  case,  is  sufficient  to 
sustain  the  verdict  Under  the  defendant's 
statement,  instructions  upon  the  law  of  as- 
sault and  battery  would  have  been  appro- 
priate but  there  was  no  request  for  such  in- 
structions. 
Judgment  affirmed. 


All  the  Justices  concur,  except  ATKINSON, 
J.,  dissenting  from  the  ruling  in  the  fifth 
headnote  and  to  the  corresponding  division 
of  the  opinion.  The  evidence  for  the  state 
was  sufficient  to  authorize  a  verdict  finding 
the  defendant  guilty  of  assault  and  battery, 
and  did  not  demand  a  finding  that  a  rape  had 
been  actually  committed.  It  was  therefore 
error  to  omit,  though  not  requested,  to 
charge  the  law  applicable  to  a  case  of  as- 
sault and  battery. 


(151  Qa.  717) 

LOYDv.  STATE.    (No.  2615.) 
(Supreme  Court  of  Georgia.    July  13,  1921.) 

(SylldbuM  hy  the  Court.) 

I.  Criminal  law  <Ss>l  158(3)— Trial  Judge's  flnd- 
iag  that  Juror  was  impartial  not  disturbed  nn* 
less  discretion  abused. 

The  trial  judge  occupies  the  position  of  a 
trior  when  passing  upon  the  ground  of  an  ex- 
traordinary motion  for  new  trial  in  a  criminal 
case,  based  upon  the  alleged  bias  of  one  of  the 
jurors.  His  finding  that  the  juror  was  impar- 
tial will  not  be  reversed,  unless  it  is  apparent 
that  he  has  abused  the  discretion  which  the 
law  vests  in  him  in  such  cases. 

2.  Criminal  law  <s=»958(l)— New  trial  for  new- 
ly discovered  evidenoe  properly  denied  In  ab« 
sance  of  affidavits  to  support  ivitnesses. 

There  was  no  error  in  overruling  that  ground 
of  the  extraordinary  motion  for  new  trial  which 
was  based  upon  alleged  newly  discovered  eri- 
dence,  in  the  absence  of  supporting  affidavits 
as  to  the  residence,  associates,  means  of  knowl* 
edge,  character,  and  credibility  of  the  witnesses. 

Error  from  Superior  Court,  Bleckley  Coun- 
ty ;   Eschol  Graham,  Judge. 

Thomas  Loyd  was  convicted  of  rape  and 
his  extraordinary  motion  for  a  new  trial 
was  overruled,  and  he  brings  error.   Affirmed. 

See,  also,  102  SL  E.  378;  103  S.  E.  496; 
150  Ga.  803,  105  S.  a  465. 

01  A.  Weddington,  of  Ck>chran,  and  John 
R.  Cooper  and  W.  O.  Cooper,  Jr.,  both  of 
Macon,  for  plaintiff  in  error. 


M.  H.  Boyer,  Sol.  Gen.,  of  Hawkinsville, 
R.  A.  Denny,  Atty.  Gen.,  and  Graham  Wright, 
Asst  Atty.  Gen.,  for  the  State. 


GEORGE,  J.  Thomas  Loyd  was  indicted 
and  tried  for  the  offense  of  rape.  Gn  the 
trial  of  his  case  the  jury  returned  a  verdict 
of  guilty,  fixing  his  punishment  at  one  year 
in  the  penitentiary.  He  made  a  motion  for 
new  trial,  which  was  overruled,  and  he 
brought  the  case  to  this  court,  where  the 
Judgment  of  the  lower  court  was  affirmed. 
Loyd  V.  State,  150  Ga.  803,  105  S.  E.  465. 
At  a  subsequent  term  of  the  court  Loyd 
filed  an  extraordinary  motion  for  new  trial. 
This  motion  was  overruled  and  dismissed, 
after  hearing;  and  that  Judgment  is  now 
before  us  for  review. 

[1]  1.  The  first  ground  of  this  motion  is 
that  the  movant  has  learned,  since  his  orig- 
inal motion  for  new  trial  was  overruled  and 
the  Judgment  of  the  lower  court  affirmed  by 
the  Supreme  0)urt,  that  he  can  prove  that 
"one  of  the  Jurors  [J.  A.  Wade]  who  tried 
and  convicted  him  was  heard  to  say,  before 
he  was  called  on  the  Jury,  that  the  defendant, 
Tom  Loyd,  ought  to  be  lynched."  In  support 
of  this  ground  the  affidavit  of  Willis  Dix 
was  offered  by  the  movant  and  considered  by 
the  court  In  rebuttal,  the  state  offered  the 
affidavit  of  the  Juror  directly  denying  the 
statements  contained  in  the  affidavit  by  Wil- 
lis Diz.  The  issue  of  fact  between  the  Juror 
and  the  witness  was  passed  upon  by  the  trial 
court,  and  It  does  not  appear  that  there 
was  any  abuse  of  discretion  in  refusing  to 
grant  a  new  trial  on  this  ground.  Hall  v. 
State,  141  Ga.  7,  80  S.  E,  307. 

[2]  2.  The  other  ground  of  the  motion  is 
that  the  movant  has  learned,  since  his  first 
motion  for  new  trial  was  overruled  and  the 
Judgment  of  the  lower  court  affirmed  by  the 
Supreme  Court,  that  he  can  prove  that  the 
female  alleged  to  have  been  raped  is  a  "wo- 
man of  bad  character  and  that  she  is  known 
as  a  lewd  woman,"  and  that  since  his  mo- 
tion was  overruled  and  the  Judgment  of  the 
lower  court  affirmed  by  the  Supreme  0>urt 
the  woman  alleged  to  have  been  raped  stated 
that  she  testified  against  the  defendant  be- 
cause she  was  hired  by  two  men  to  swear 
that  the  defendant  raped  her.    In  support  of 
this  ground  the  affidavits  of  certain  witnesses 
are  attached,  and  the  affidavits  of  the  de- 
fendant and  each  of  his  counsel  of  record,  to 
the  effect  that  the  defendant  and  his  counsel 
did  not  know  of  this  evidence  and  by  the  ex- 
ercise of  due  diligence  could  not  have  dis- 
covered the  same  prior  to  the  trial  of  the 
case  and  prior  to  the  overruling  of  the  first 
motion  for  new  trial.    In  rebuttal  the  state 
offered  the  affidavit  of  the  female  alleged  to 
have  been  raped,  in  which  she  directly  denied 
the  statement  alleged  to  have  been  made  oj 
her  subsequently  to  the  trial  of  the  case  and 
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to  tbe  Judgment  overruling  the  first  motion 
for  new  trial.  Tbe  movant  did  not  present 
supporting  affidavits  as  to  the  residence,  as- 
sociates, means  of  knowledge,  cliaracter,  and 
credibility  of  tbe  witnesses  upon  wbose  af- 
fidavits this  ground  of  the  motion  for  new 
trial  was  based.  In  the  absence  of  such  af- 
fidavits, It  must  be  held  that  the  trial  court 
did  not  abuse  his  discretion  In  denying  the 
extraordinary  motion  for  new  trial  upon  this 
ground,  N  even  If  this  ground  of  the  motion 
were  otherwise  mierltorious.  Phillips  v. 
State,  138  Ga.  815,  76  S.  E.  852. 

Judgment  affirmed. 

AU  the  Justices  concur. 


aSl  Oa.  684) 

LITTLEFIELD  et  al.  v.  TOWN  OF  ADEL 
et  al.    (No.  2194.) 

(Supreme  Court  of  Georgia.    July  18,  1921.) 

(Syllabus  by  the  Court.) 

1.  Maatfamus  ^=»I84,  l86~Manicipal  offleert 
not  relieved  because  of  expiration  of  term 
sobsequent  to  contempt  Judgment;  manda- 
mus against  town  runs  against  offloers  and 
their  successors. 

After  the  officers  of  a  municipality  have 
been  adjudged  guilty  of  contempt  in  refusing 
to  obey  a  mandamus  absolute,  and  the  con- 
tempt judgment  has  been  reviewed  and  af- 
firmed by  the  Supreme  Court,  such  officers 
will  not  be  relieved  because  their  terms  of  of- 
fice have  expired  since  the  rendition  of  the 
contempt  judgment  and  they  have  ceased  to 
hold  such  offices.  The  court  erred  in  granting 
an  interlocutory  injunction  restraining  the  sher- 
iff of  the  county  from  executing  the  process 
for  contempt. 

2.  Courts  ^=»480 (2)— Injunction  will  not  He  to 
restrain  execution  of  Judgment  for  contempt. 

The  writ  of  injunction  will  not  issue  to 
restrain  a  sheriff  or  other  officer  from  execut- 
ing a  judgment  of  contempt  issuing  from  a 
court  of  competent  jurisdiction. 

Atkinson,  J.,  and  Fish,  O.  J.  dissenting. 

Error  from  Superior  Court,  Cook  County; 
R.  O.  Dickerson,  Judge. 

Suit  by  the  Town  of  Adel  and  others 
against  J.  J.  I/ittlefield  and  others.  Judg- 
ment granting  an  injunction,  and  defendants 
bring  error.    Reversed. 

Llttlefield  brought  a  suit  for  damages 
against  the  town  of  Adel,  and  procured  judg- 
ment Upon  refusal  of  the  town  officials  to 
make  payment  of  the  amount  of  the  execu- 
tion he  obtained  mandamus  absolute,  and 
upon  their  refusal  to  comply  therewith  the 
defendants  were  adjudged  In  contempt  They 
brought  the  contempt  case  to  this  court,  and 
while  it 'was  pending  here  an  election  was 
held  and  the  defendants,  who  had  been  ad- 


judged in  contempt,  were  succeeded  by  other 
officials.  This  court  affirmed  the  judgment 
of  the  court  below.  The  defendants  thus  ad- 
judged in  contempt  (who  had  been  the  act- 
ing mayor,  clerk  and  treasurer,  and  council- 
men  of  the  town)  filed  an  equitable  petition, 
praying  injunction  to  prevent  the  execution 
of  the  attachment  for  contempt,  for  the  rea- 
sons (a)  that  petitioners  never,  while  they 
were  officials  of  the  town  of  Adel,  had  in 
their  hands  funds  with  which  they  could 
legally  pay  said  judgment;  (b)  because  at 
the  time  the  judgment  of  the  court  below, 
holding  them  to  be  in  contempt,  was  affirmed 
by  the  Supreme  Court,  they  had  each  and 
all  gone  out  of  office,  and  had  no  control  over 
the  funds  belonging  to  the  town  of  Adel,  and 
were  powerless  to  comply  with  the  order  re- 
quiring them  to  pay  over  the  money;  (c> 
because  the  officials  of  the  city,  who  had  suc- 
ceeded the  petitioners,  did  not  then  have  Ia 
their  hands  funds  from  which  the  payment 
could  legally  be  made,  even  if  i)etltloners 
could  control  such  funds;  (d)  because,  when 
petitioners  were  succeeded  In  office  by  oth- 
ers, the  mandamus  proceeding  and  the  at- 
tachment for  contempt  brought  thereon  Im- 
mediately became  void  and  of  no  effect,  so 
far  as  petitioners  were  concerned.  Little- 
field  answered,  and  pleaded  specially  that  all 
the  facts,  matters,  and  Issues  sought  to  be 
raised  by  the  petition  had  been  finally  ad- 
judicated adversely  to  the  petitioners,  and 
that  they  were  therefore  estopped  from  lit- 
igating the  matter  further. 

Upon  Interlocutory  hearing  the  court  made 
the  following  judgment: 

"The  sheriff  of  Cook  county,  Ga.,  is  hereby 
restrained  and  enjoined  from  executing  the 
process  for  contempt  referred  to  in  the  aboTe 
petition  against  those  officers  whose  commis- 
sion as  officers  of  the  town  of  Adel  has  ex- 
pired and  who  are  the  plaintiffs  in  the  above - 
stated  case." 

Error  Is  assigned  on  this  judgment,  on  the 
ground  that  it  Is  contrary  to  the  pleadings* 
the  evidence,  and  the  law  of  the  case,  because 
all  the  Issues  raised  by  the  petition  for  in- 
junction had  been  finally  adjudicated  ad- 
versely to  the  plaintiffs,  and  because  the 
court  was,  for  that  reason,  without  jurisdic- 
tion to  grant  rule  nisi  or  Injunction.  In  the 
brief  of  counsel  for  the  plaintiff  in  error  It 
is  stated: 

That  "the  only  new  matter"  involved  in  thi» 
record  is  the  question  that,  pending  the  appeal 
from  the  judgment  of  the  court  below,  holdius* 
the  defendants  in  contempt,  "an  election  waa^ 
held  in  the  town  of  Adel,  in  which  an  entirely 
new  and  different  set  of  officers,  except  the^ 
derk  and  treasurer,  were  elected  by  the  people* 
and  that  the  derk  and  treasurer's  term  of  of  ~ 
fice  expired  at  the  time  the  new  mayor  anci 
coundlmen  were  installed  in  office,  and  that 
he  was  thereafter  re-elected,  which  made  hixo 
a  new  and  different  officer,  so  that  the  towxL 
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In  the  brief  of  defendants  in  error  It  is 
stated: 

"The  injnnction  was  sustained  solely  npon 
the  ground,  as  therein  expressed,  that  defend- 
ants in  error,  the  ex-mayor  and  coundlmen 
and  clerli  and  treasurer  of  the  town  of  Add 
had  already  gone  oui  of  office  and  their  succes- 
sors elected  and  qualified." 

The  order  adjudging  the  petitioners  in 
contempt  was  passed  by  Judge  Thomas,  of 
the  Southern  circuit,  to  which  Berrien  coun- 
ty, containing  the  town  of  Adel,  was  at  the 
time  attached.  Subsequently  the  county  of 
Ck)ok  was  created,  with  Adel  as  the  county 
site,  and  attatiied  to  the  Alapaha  circuit 
The  interlocutory  injunction  was  granted  by 
Judge  Dickerson,  pf  that  circuit  The  terms 
of  office  being  served  by  all  of  the  petition- 
ers at  the  time  they  were  originally  adjudg- 
ed in  contempt  for  the  refusal  to  pay  over 
the  funds  had  expired  before  the  judgment 
of  this  court  affirming  the.  judgment  of  the 
court  below,  was  made  the  judgment  of  that 
court.  Other  persons  had  be^  elected  to 
each  of  the  offices,  except  in  the  case  of  the 
derk  and  treasurer,  who  was  re-elected. 

R.  A.  Hendricks^  of  Nashville,  for  plain- 
tiffs in  error. 

J.  P.  Knight  of  Nashville,  tot  defendants 
in  error. 

OIIiBERT,  J.  [1,  t]  A  mandamus  absolute 
was  directed  against  the  town  of  Adel.  The 
obligation  imi>osed  by  such  judgment  de- 
volved upon  no  particular  set  of  municipal 
officers,  but  is  perpetual  against  the  persons 
then  holding  the  offices  and  th^r  successors 
in  office.  The  proceeding  is  really  against 
the  township,  whether  or  not  the  names  of 
any  particular  officers  are  mentioned.  The 
resignation  of  any  officer,  or  all  of  the  of- 
ficers, during  the  pendency  of  the  proceeding 
for  mandamus,  would  not  involve  an  abate- 
ment of  the  suit    If  it  were  otherwise: 

"We  would  always  have  the  unseemly  spec- 
tacle of  constant  resignations  and  reappoint- 
ments to  avoid  the  effect  of  the  suit."  Thomp- 
son V.  United  States,  103  U.  S.  480,  26  L.  Bd. 
S21;  Maddoz  v.  Graham,  59  Ky.  (2  Mete.)  56. 

As  stated  in  the  latter  case,  it  may  assume 
the  character  of  an  individual  proceeding,  if 
it  l>ecomes  necessary  to  enforce  the  orders 
of  the  circuit  court  by  attachment  or  other 
process  for  contempt  but  a  change  in  the 
membership  of  the  board  does  not  so  change 
the  parties  as  to  abate  the  proceeding.  The 
constituent  parts  of  the  board  may  not  be 
the  same,  but  the  representative  body  re- 
mains Identical.  If,  after  the  mandamus  ab- 
solute has  been  rendered,  one  or  more  of  the 
public  officials  affected  thereby  should  refuse 
to  obey  its  mandate  while  still  able  to  comply, 
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he  may  be  attadied  for  contempt  and  his 
subsequent  resignation  will  not  absolve  him 
from  some  degree  of  punishment  although 
at  the  time  he  is  finally  adjudged  in  contempt 
he  may  then  be  unable  to  comply  with  the 
peremptory  mandate  because  of  the  expira- 
tion of  his  term  of  office.  If,  by  reason  of 
such  change,  resignation,  or  expiration  of 
the  term  of  office  subsequent  to  the  issuing 
of  the  writ  of  mandamus,  the  writ  cannot  or 
oufht  not  to  be  enforced,  these  facts  should 
be  made  known,  by  proper  proceeding,  to  the 
court  issuing  the  writ  which  alone  has  juris- 
diction over  it  A  writ  of  mandamus  abso- 
lute issued  by  a  court  of  competent  jurisdic- 
tion— 

"when  once  issued,  cannot  like  an  ordinary 
execution  upon  a  judgment  at  law,  be  stayed 
by  injunction,  and  to  allow  such  interference 
would  necessarily  lead  to  a  conflict  of  jurisdic- 
tion and  interrupt  the  whole  course  of  judi- 
cial proceedings."  High  on  Extraordinary  Le- 
gal Remedies,  519,  |  567;  Weber  v.  Zimmer- 
man, 23  Md.  45. 

As  stated  in  the  Weber  Oase,  such  a 
course  would  "lead  to  a  conflict  of  jurisdic- 
tion, producing  the  greatest  confusion,  and 
tending  to  subvert  the  adnainistration  of  jus- 
tice." Further  quoting  from  High  on  Ex- 
traordinary Legal  Remedies,  pl  521: 

"If  a  judge  has  already  resigned  his  ofllce, 
while  it  is  true  that  he  cannot  be  required  by 
mandamus  to  perform  any  judicial  act  connect- 
ed therewith,  yet  if  he  had  refused  while  still 
in  office  to  do  the  act  required  by  the  manda- 
mus, as  to  sign  a  bill  of  exceptions,  he  may  be 
punished  by  fine  as  for  contempt,  since  the 
superior  tribunal,  having  properly  acquired  Ju- 
risdiction over  the  respondent  in  the  first  in- 
stance to  compel  him  to  perform  the  required 
act,  cannot  be  divested  of  its  power  to  punish 
for  contempt  by  his  resigning  the  office.  And 
while  it  is  conceded  that  one  important  object 
to  be  attained  In  punishing  for  the  contempt  is 
to  compel  the  party  to  perform  the  required 
act  it  by  no  means  follows,  because  this  can 
not  be  attained,  that  no  punishment  should  be 
inflicted." 

In  the  present  case  the  facts  are  perhaps 
further  removed  from  the  possibility  of  re- 
lief by  injunction.  Not  only  had.  the  writ  of 
mandamus  absolute  been  rendered  prior  to 
the  expiration  of  the  term  of  office  of  the 
petitioners,  but  they  had  been  cited  for  con- 
tempt and  had  been  tried  therefor,  and  for- 
mally adjudged  in  contempt  of  the  court  for 
failure  to  comply  with  its  judgment  of  man- 
damus. That  judgment  has  never  been  set 
aside,  but  upon  the  contrary,  was  affirmed 
by  this  court  Town  of  Adel  v.  Llttlefield, 
149  Ga.  812,  815,  102  S.  E.  433.  Nothing, 
therefore,  can  be  conceived  as  more  definitely 
settled  than  that  the  petitioners  were  re- 
quired by  valid  mandamus  absolute  to  per- 
form an  official  act;  that  they  were  able  to 
comply  with  such  judgment,  had  failed  and 
refused  to  do  so,  and  were  in  contempt  of 
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the  court.  When  that  case  was  here  it  was 
said: 

"The  question  as  to  whether  the  town  had 
the  funds  in  hand  to  pay  tliis  [judgment]  was 
an  issue  before  the  judge  at  the  hearing  of  the 
application  for  mandamus;  and  his  judgment 
ordering  the  payment,  instead  of  a  judgment 
ordering  the  levy  of  a  tax  with  which  to  raise 
the  necessary  money,  adjudicated  the  question 
as  to  whether  or  not  the  town  had  the  funds 
with  which  to  meet  the  judgment,  and  decided 
that  question  against  the  contention  of  the*de- 
fendants.  Whether  the  judge  found  errone- 
ously, under  the  facts  submitted,  that  the  town 
did  have  the  necessary  funds,  is  not  before  us. 
The  judgment  was  conclusive  upon  that  ques- 
tion.**    Town  of  Adel  y.  littlefield,  supra. 

And,  again  referring  to  the  same  Judg- 
ment, the  court  said: 

"But  the  judgment  for  mandamus  absolute, 
as  we  have  pointed  out  above,  stands.  It  was 
a  judgment  rendered  by  a  court  of  competent 
jurisdiction.  *  *  *  There  was  no  question 
as  to  whether  or  not  they  had  funds  in  their 
hands,  so  as  to  make  an  issue  of  fact  which 
require  submission  to  a  jury.  The  mandamus 
absolute  settles  the  question  as  to  whether 
they  had  the  funds  or  not,  and  a  refusal  to 
obey  that  judgment  rendered  the  respondents 
in  the  contempt  proceedings  liable  to  punish- 
ment for  contempt 'for  refusal  to  obey  the  man- 
damus absolute  according  to  its  terms.*' 

In  some  states  contempt  Judgments  are  not 
reviewable.  One  of  the  reasons  assigned  is 
that  if  a  writ  of  error  should  lie,  and  should 
have  the  effect  of  staying  execution  upon  the 
Judgment,  the  effect  would  be  that — 

"parties  guilty  of  the  grossest  and  most  ag> 
gravated  contempts  may  set  the  courts  at  de- 
fiance, obstruct  the  regular  course  of  justice, 
and  suspend  if  not  totally  elude  punishment 
at  their  own  will  and  pleasure." 

On  this  subject,  see  Tyler  v.  Hamersley,  44 
Conn.  393,  412,  419,  26  Am.  Bep.  471,  479,  and 
authorities  dted. 

In  this  state  Judgments  for  contempt  as  a 
general  rule  are  reviewable;  but  there  is  k 
wide  distinction  between  reviewing  a  Judg- 
ment of  contempt  and  restraining  by  injimc- 
tion  the  execution  of  such  a  Judgment  valid 
and  binding  in  every  particular.  In  6  Bul- 
ing  Case  Law,  539,  it  is  said: 

"An  injunction  will  not  lie  to  prevent  the 
carrying  out  of  a  judgment  for  contempt.*' 

As  authority  for  this  statement  the  case  of 
Tyler  v.  Hamersley,  supra,  is  cited,  wherein 
it  was  said  that  a  court  of  equity  has  no 
Jurisdiction  to  grant  an  injimction  to  stay 
the  execution  of  a  Judgment  for  contempt 
The  officials  of  the  New  Haven  &  Northamp- 
ton Company,  a  railroad  corporation,  had 
been  required  by  a  writ  of  peremptory  man- 
damus to  stop  its  freight  and  passenger 
trains  at  the  village  of  Plantsvllle,  and,  hav- 
ing disobeyed  the  order  of  the  court,  were 
adjudged  in  contempt    Their  effort  to  have 


the  Judgment  of  contempt  reviewed  by  the 
Supreme  Court  of  Connecticut  failed.  A  pe- 
tition was  then  filed,  as  in  the  present  case, 
for  an  injunction  to  restrain  the  execution 
of  the  order  of  the  court  for  the  commitment 
of  the  petitioners  for  a  contempt  in  disobey- 
ing the  writ  of  mandamus.  In  the  opinion'  of 
the  case  denying  the  injunction  it  was  said: 

"Courts  ♦  ♦  ♦  are  clothed  .with  jurisdic- 
tion to  restrain,  by  injunction,  proceedings  at 
law  in  all  cases  where,  by  fraud,  accident,  mis- 
take, or  otherwise,  a  party  has  obtained  an 
advantage  in  a  court  of  law,  which  must  neces- 
sarily make  that  court  an  instrument  of  in- 
justice. In  cases  of  that  description  the  re- 
straint may  be  imposed  to  stay  trial,  and  aiLter 
trial  and  verdict  to  stay  juagment,  after  judg- 
ment to  stay  execution,  and  after  execution  to 
stay  money  in  the  hands  of  the  officer.  But 
after  a  judgment  an  injunction  will  not  be 
granted  to  stay  its  execution,  unless  there  has 
been  fraud  or  collusion  in  obtaining  it  or  the 
verdict  upon  which  it  was  founded,  or  where 
the  party  has  been  unable  to  defend  himself  ef- 
fectually at  law,  without  any  fault  or  negligence 
of  his  own,  or  where  the  plaintiff  has  pos- 
sessed himself  of  something  by  means  of  which 
he  has  obtained  an  unconscientious  advantage. 
When  an  injunction  is  granted  to  stay  pro- 
ceedings in  the  courts  of  law,  it  is  in  no  just 
sense  a  prohibition  to  those  courts  in  the  ex- 
ercise of  their  jurisdiction.  It  is  not  addressed 
to  them  and  does  not  even  affect  to  interfere 
with  them.  The  process  is  directed  only  to 
the  partie)9.  It  neither  assumes  any  superi- 
ority over  the  court  in  which  the  proceedings 
are  had,  nor  denies  its  jurisdiction.  It  is 
granted  on  the  sole  ground  that,  from  certain 
equitable  circumstances  of  which  the  court 
granting  tiie  process  has  cognizance,  it  is 
against  conscience  that  the  party  inhibited 
should  proceed  in  the  cause." 

Applying  these  principles  to  the  fiicts  of 
that  case,  it  was  further  said: 

"The  facts  charged  in  the  bill  show  no  title 
whatever  in  the  plaintififs  to  equitable  relief,  and 
are  not  even  within  the  jurisdiction  of  a  court 
of  equity.  It  is  an  established  rule  that  courts 
of  equity  will  grant  no  injunction,  or  order  in 
the  nature  of  an  injunction,  to  stay  proceedings 
in  any  criminal  matter.  If  they  should  do  so, 
said  Lord  Holt,  0.  J.,  the  Court  of  Queen's 
Bench  would  break  it,  and  protect  any  that 
would  proceed  in  contempt  of  it.  Holderstaffe 
V.  Saunders,  6  Mod.  16.  And  Lord  Hardwicke 
allowed  a  demurrer  to  a  bill  for  an  injunction 
to  stay  proceedings  on  a  mandamus  issued  to 
the  lord  of  a  manor  to  hold  a  court  *The 
court,'  he  said,  'has  no  jurisdiction  to  grant  an 
injunction  to  stay  proceedings  on  a  mandamus, 
or  on  an  indictment,  or  on  an  information  or 
a  writ  of  prohibition.'  " 

The  terms  of  office  of  the  defendants  in  er- 
ror expired  after  the  rendition  of  the  Judg- 
ment finding  them  to  be  in  contempt;  they 
sued  out  a  writ  of  error  to  that  Judgment  and 
the  Judgment  of  this  court  was  rendered  sub- 
sequently to  the  expiration  of  their  terms  of 
office.  What  effect  these  facts  should  have 
in  modifying  or  abrogating  the  Judgment  of 
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contempt,  when  modification  or  abrogation 
is  sought,  rest9  primarily  with  the  superior 
court  which  rendered  the  Judgment,  by  pe- 
tition praying  for  modification,  but  not  by 
means  of  the  extraordinary  writ  of  injunc- 
tion. In  the  case  of  Thweatt  v.  E^ddoo,  58 
Oa.  300,  it  appears  that  Thweatt  had  violated 
an  injunction  restraining  the  sale  of  personal 
property,  and  was  adjudged  in  contempt  of 
court  therefor,  and  that  judgment  had  been 
af^rmed  by  this  court.  After  the  Judgment 
of  the  Supreme  Court  had  been  made  the 
judgment  of  the  superior  court,  Thweatt  filed 
a  petition  in  the  latter  court,  tending  to  show 
Chat  he  had  been  misled,  offering  to  make 
restitution  in  part,  and  alleging  that  he  had 
not  the  means  to  fully  comply  with  the  orig- 
inal judgment  against  him.  The  petition  was 
accompanied  with  a  motion  that  he  be  dis- 
charged from  the  contempt.  The  court  over- 
ruled the  motion,  and  ordered  that  Thweatt 
be  committed  for  contempt.  Thweatt  pre- 
sented a  bill  of  exceptions,  which  the  presid- 
ing judge  refused  to  certify,  because  all  the 
material  questions  had  been  adjudicated  be- 
fore, and  the  orders  granted  were  only  carry- 
ing out  the  decision  already  made.  Thweatt 
then  petitioned  the  Supreme  Court  for  a  writ 
of  mandamus  compelling  Judge  ELiddoo  to 
certify  the  bill  of  exceptions.  A  nisi  was  is- 
sued by  this  court,  and  on  the  filing  of  the 
answer  by  respondent  the  mandamus  absolute 
was  refused.  In  the  opinion,  written  by 
Bleckley,  J.,  it  was  said : 

"What  would  be  cause  for  terminating,  after 
a  reasonable  time,  imprisounent  employed  as  a 
remedy  without  producing  remedial  results,  is 
not  now  in  question.  The  question  of  con- 
tempt was  settled  at  a  previous  term,  on  sub- 
stantially the  same  facts  as  are  contained  in 
this  record.  56  Ga.  98.  Nothing  new  has  hap- 
pened to  purge  the  contempt.  The  alleged  in- 
ability, from  poverty  or  otherwise,  to  comply 
with  the  order  of  the  court,  is  not  proved  to 
have  originated  since  that  order  was  passed. 
The  imprisonment  has  not  even  commenced. 
After  imprisonment  has  been  tried  for  a  rea- 
sonable time,  and  proved  unfruitful  as  a  rem- 
edy, the  question  can  be  made  how  and  when 
it  ought  to  terminate.  Doubtless  there  is  some 
way  to  reach  a  case  of  bona  fide  poverty,  and . 
prevent  imprisonment  from  becoming  perpetual,  t  declaring : 


may  be  punished,  as  a  consequence  of  our 
ruling,  notwithstanding  their  terms  of  office 
subsequently  expired,  would  not  justify  us  in 
abandoning  established  law.  To  do  so  would 
create  a  dangerous  and  mischievous  prece- 
dent. They  have  chosen  the  wrong  remedy, 
when  they  could  have  pursued  the  right 
remedy.  Moreover,  the  right  remedy  is  yet 
available.  The  Judgment  sought  to  be  en- 
joined in  this  case  prescribes  punishment  for 
failing  and  refusing  to  comply  with  the 
mandamus  absolute  when  they  were  able  to 
comply.  It  does  not  undertake  to  punish 
for  refusal  after  their  terms  of  olfice  expired 
and  they  were  unable  to  comply.  The  order 
upon  which  error  is  assigned  dnes  not  under- 
take to  vacate  or  modify  the  contempt  judg- 
ment. It  is  explicitly  an  interlocutory  in- 
junction. Applying  the  principles  above 
stated,  we  conclude  that  the  judgment  re- 
straining the  sheriff  from  proceeding  to  ex- 
ecute the  judgment  of  contempt  was  contrary 
to  law,  and  must  be  set  aside. 

Judgment  reversed. 

All  the  Justices  concur,  except  FISH,  C. 
J.,  and  ATKINSON,  J.,  dissenting. 

ATKINSON,  J.  In  an  action  for  damages 
based  on  a  tort,  Littlefield  obtained  a  money 
judgment  against  the  town  of  Adel,  Ga.  Sub- 
sequently the  plaintiff  instituted  a  mandamus 
suit  against  the  municipality  to  compel  pay- 
ment of  the  judgment  On  September  25, 1918, 
Judge  Thomas,  of  the  Southern  judicial  cir- 
cuit, in  whose  jurisdiction  the  suit  was  in- 
stituted, granted  a  judgment  absirfute,  com- 
manding the  town  of  Adel  and  certain  in- 
dividuals, '*as  acting  mayor"  and  **a8  acting 
secretary  and  treasurer"  of  the  municipality, 
to  pay  over  to  plaintiff  Instanter  the  amount 
of  the  judgment  On  May  23, 1919,  the  plain- 
tiff instituted  a  contempt  proceeding  against 
the  town  of  Adisl  and  certain  individuals, 
who  were  acting  respectively  as  mayor,  seo- 
retary  and  treasurer,  and  coundlmen,  based 
on  the  refusal  to  pay  the  judgment  as  orr 
dered  in  the  mandamus  absolute.  On  May  28, 
1919,  the  contempt  case  was  heard  before 
Judge  Thomas,  and  a  judgment  was  rendered 


or  even  from  being  unduly  protracted.  But  the 
poor  cannot  be  indulged  in  willful  disobedience 
to  the  lawful  commands  of  a  court,  any  more 
than  the  rich.  The  action  of  the  court  now 
complained  of,  was  not  the  rendition  of  a  new 
judgment,  but  the  refusal  to  stop  short  in  the 
execution  of  the  judgment  formerly  rendered. 
The  judge  was  right  in  refusing  to  sign  and 
certify  another  bill  of  exceptions." 

Thweatt's  Case,  it  must  be  remembered, 
arose  on  an  application  to  the  court  to  re- 
voke or  modify  the  contempt  judgment.  It 
did  not  seek  to  employ  the  writ  of  injuno- 
tion  to  prevent  the  enforcement  of  a  valid 
judgment     That  the  plaintiffs  in  this  case 


"It  is  therefore  ordered  by  the  court  that 
[the  officers  of  the  municipality,  naming  them] 
be  and  they  are  each  hereby  required  and  or- 
dered to  pay  over  to  said  plaintiff  or  his  coun- 
sel the  said  sum  [setting  out  the  amount  of 
the  judgment],  or  in  default  thereof  that  they 
and  each  of  them  be  attached  for  contempt  of 
courf* 

On  June  10,  1919,  the  clerk  of  the  superior 
qourt  Issued  *t>roce8S"  commanding  the 
sheriff  ''to  arrest"  the  individuals  adjudged 
in  contempt,  "and  commit  them  to  jail  as  for 
contempt  of  said  court  in  their  failure  to  pay 
said  judgment  as  aforesaid."  Before  execu- 
tion of  this  process  the  terms  of  office  of  each 
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of  the  Individuals  mentioned  In  tlie  Judgment 
for  contempt  expired,  and  with  one  excep- 
tion other  Individuals  were  elected  and  quali- 
fied as  their  successors,  so  that  such  persons 
had  no  authority  over  the  municipal  property 
or  the  municipal  affaira.  On  account  of 
change  of  judicial  circuits,  Judge  Dlckerson, 
of  the  Alapaha  circuit,  succeeded  to  the  Juris- 
diction in  that  territory  which  had  thereto- 
fore heen  exercised  by  Judge  Thomas.  On 
April  5,  1920,  when  the  sherUf  was  about  to 
arrest  and  Imprison  the  defendants,  in  ex- 
ecution of  the  writ  issued  by  the  derk,  they 
presented  to  Judge  Dlckerson  an  equitable 
petition  against  the  sheriff  and  the  plaintiff 
named  In  the  common-law  Judgment  against 
the  town  of  Adel,  praying  to  vacate  the  man- 
damus absolute  and  Judgment  of  contempt 
and  to  enjoin  the  sheriff  and  his  deputies 
from  executing  the  process  Issued  by  the 
clerk,  on  the  ground,  among  others,  that  such 
process  was  void.  At  the  hearing  the  Judge 
granted  an.-order  whidi  declared: 

'*The  sheriff  ^  *  *  is  hereby  restrained 
and  enjoined  from  executing  the  process  for 
contempt  *  •  •  against  those  officers 
whose  commission  as  officers  of  the  town  of 
Adel  has  expired  and  who  are  the  plaintiffs" 
in  this  case. 

The  exception  Is  to  this  judgment  While 
the  mandamus  absolute  and  Judgment  for 
contempt  were  rendered  by  Judge  Thomas, 
and  the  Judgment  restraining  the  sheriff  was 
rendered  by  Judge  Dlckerson,  the  latter 
Judge,  on  account  of  change  in  Judicial  cir- 
cuits, was  successor  to  the  former  in  juris- 
diction of  the  case,  and  consequently  all  the 
judgments  issued  from  the  same  court. 
While  in  the  form  of  an  equity  suit,  the  pe- 
tition presented  was  in  effect  a  petition  to  the 
court  which  had  granted  the  mandamus  ab- 
solute and  judgment  for  contempt,  to  vacate 
those  orders,  purge  the  contempt,  and  pre- 
vent arrest  and  imprisonment  under  the  pro- 
cess issued  by  the  clerk.  The  substance  and 
not  the  style  of  the  action  determines  its 
character.  Lambert  Hoisting  Engine  Co.  y. 
Dexter,  127  Ga.  581,  56  S.  E.  778.  It  is  not 
a  case  where  one  court  is  asked  to  interfere 
with  the  judgment  of  another  court  in  respect 
to  a  matter  of  contempt,  but  is  one  in  which 
the  contemnor  petitions  the  court  whicb 
judged  him  in  contempt;  and  the  petition, 
whatever  its.  form,  was  a  sufficient  basis  for 
the  judge  to  take  Jurisdiction  and  ^ant  the 
relief  which  was  granted.  In  Nlsbet  v. 
Tindall,  115  Ga.  374,  41  S.  EX  569,  a  re- 
ceiver was  adjudged  in  contempt  and  im- 
prisoned for  failure  to  pay  over  money  com- 
ing into  his  hands  as  an  officer  of  court 
His  petition  was  for  discharge  on  the  ground 


of  poverty  and  his  inability  to  pay  the  amount 
he  was  ordered  to  pay.  The  judge  ordered 
his  discharge.  In  affirming  that  judgment 
this  court  in  the  course  of  the  opinion  said : 

"It  should  now  be  regarded  as  definitely  and 
finally  settled  that,  in  all  cases  of  this  charac- 
ter, the  question  of  discharging  from  custody 
an  officer  of  the  court,  who  has  been  impris- 
oned for  not  paying  over  money  or  deUyerins 
property,  must  be  left  to  the  sound  discretion 
of  the  trial  judge,  and  that  he  shall  have  ex- 
clusive control  of  the  matter.'* 

There  is  no  reason  why  the  same  rule 
should  not  apply  where  the  contemnor  is 
other  than  an  officer  of  the  court,  and  where 
his  term  of  imprisonment  baa  not  commenced. 
Having  the  right  to  apply  for  discharge,  what 
are  the  merits  of  the  grounds  of  relief  ?  Those 
adjudged  in  contempt  subsequently  lost  all 
power  to  comply  with  the  terms  of  the  man- 
damus absolute,  by  expiration  of  their  terms 
of  office  and  the  election  and  qualification  of 
their  successors  (except  one).  This  inability 
to  comply  would  have  been  ground  of  defense 
before  the  Judgment  of  contempt,  and*  hav- 
ing arisen  after  Judgment  of  contempt,  was 
sufficient  ground  for  subsequent  discharge  of 
the  contemnor.  Nlsbet  v.  Tindall,  supra; 
13  a  J.  95,  1 148.  See,  also,  cases  dted  in  6 
R.  a  L.  537,  note  11.  All  that  is  said  would 
apply,  had  the  Judge  sentenced  the  contem- 
ners to  arrest  and  imprisonment  But  he 
did  not  do  so.  The  proposed  arrest  and  Im- 
prisonment were  under  a  so-called  ''process" 
issued  by  the  derk  of  the  court  That  ihx>- 
cess  issued  by  the  derk  was  strictly  penal» 
and  to  be  valid  must  be  clearly  authorized  by 
a  statute  or  Judgment  of  the  court  strictly 
construed.  It  was  unfounded,  because  the 
OudgmenA  In  the  contempt  proceeding,  on 
which  reliance  was  had  for  its  basis,  did  not 
declare  that  the  defendants  should  be  ar- 
rested or  Imprisoned,  and  there  Is  no  statute 
authorizing  the  clerk  to  issue  any  such  com- 
mi tment.  The  imposition  of  a  penalty  for  con- 
tempt is  the  sentence  of  the  court,  a  judicial 
function,  involving  discretion  of  the  judge, 
and  not  a  mere  ministerial  act,  that  could 
be  performed  by  the  derk.  The  Judge  could 
have  fined  the  contemnorsi,  or  committed 
them  to  jail,  or  in  his  discretion  omitted  any 
punishment  additional  to  the  Judgment  of 
contempt.  But  the  clerk  was  wholly  without 
power  to  commit  the  contemnors  to  imprison- 
ment, and  the  process  issued  by  him  was 
void  for  any  such  purpose.  Being  void,  the 
judge  could  treat  it  as  a  nullity  and  Instruct 
the  sheriff  to  disregards  its  commands.  That 
is  in  effect  all  that  he  did,  and  his  Judgment 
should  not  be  reversed. 

FISH,  0.  J^  concurs  in  the  dissent 


(151  Ga.  709) 

ALFORD  V.  STATE.    (No.  2581.) 

(Supreme  Court  of  Georgia.    July  18,  1921.) 
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Lawrence  &  Abrahams  and  Robt.  L.  Cold- 
Ing,  all  of  Sayannah,  for  plaintiff  in  error. 

Walter  C.  Hartridge,  Sol.  Gen.,  of  Savan- 
nah, for  defendant  in  error. 


(Sytlahiu  hv  the  Court,) 

1.  littraotloBs  oompiained  of  not  orroneono. 

The  srounds  of  the  motion  for  new  trial 
complain  of  certain  charges  of  the  court  as 
contained  in  the  excerpts  set  out  therein.  All 
of  these  excerpts  from  the  charge  state  correct 
principles  of  law  as  applicable  to  the  facts  of 
the  case;  and  the  court  did  not  err  in  ovemil- 
hig  the  motion  for  new  trial  on  these  grounds. 
The  charges  complained  of  were  also  author^ 
ised  by  the  eyidence. 

2.  Ssflloienoy  of  evidence. 

The  evidence  authorised  the  verdict. 

« 

Error  to  Superior  Court,  Pike  County; 
W.  EX  H.  Searcy,  Jr.«  Judge. 

Action  by  the  State  against  George  Alf  ord* 
Judgment  f6r  the  State,  and  Alford  brings 
error.    Affirmed. 

John  R«  Cooper  and  W.  O.  Cooper,  Jr.,  both 
of  Macon,  and  B.  F.  Dupree,  of  Zebulon,  for 
plaintiff'  in  error. 

B.  M.  Owen,  Sol.  Gen.,  of  Zebulon,  R.  A. 
Denny,  Atty.  Gen.,  and  Graham  Wrl^t, 
Aast.  Atty.  Gen.,  for  the  State. 

HILL^  J.  Judgment  affirmed.  AH  the 
Joatices  concur. 


051  Ga.  706) 

BARBOUR  V.  BENTON.     (No.  2488.) 

(Siq^reme  Court  of  Georgia.    July  18,  1921.) 

(8yUahu9  hy  the  Court,) 
State  prohibition  law. 

The  contention  of  the  plaintiff  in  error  Is 
controlled  adversely  by  the  case  of  Jones  v. 
Hicks,  150  Ga.  667,  104  S.  B.  771,  10  A.  L. 
R.  1315,  the  request  to  review  which  is  de- 
nied. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  W.  Meldrim,  Judge. 

Action  between  A.  D.  Barbour  and  Andy 
Benton.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 


GILBERT,  J.    Judgment  afDrmed.    All  the 
Jufitices  concur. 


(161  Oa.  708> 
RASKIN  V.  DiXON,  Sheriff.    (No.  2489.) 

(Supreme  Court  of  Georgia.    July  14,  1921.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

Action  between  Abe  Raskin  and  M.  W.  Dix- 
on, Sheriff.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

Lawrence  &  Abrahams  and  Robt  L^  Colding, 
all  of  Savannah,  for  plaintiff  in  error. 

Walter  O.  Hartridge,  SoL  Gen.,  of  Savannah, 
for  defendant  in  error. 

BEC^  P.  J.  This  case  is  controlled  by  the 
ruling  in  the  case  of  Barbour  v.  Benton,  lOS 
S.  E.  61,  decided  by  this  court  July  12,  1921. 

Judgment  affirmed.    AH  the  Justices  concur. 


(161  Qa.  688> 

BRANDT  V.  COMPUTING  CLOTH  MEASUR- 
INQ  MACH.  CO.    (No.  2149.) 

(Supreme  Court  of  Georgia.   June  15»  192D 

Transferred  to  Court  of  Appeals. 

Action  between  R  Brandt  and  the  Computing 
doth  Measuring  liachine  C!ompany.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Case  transferred  to  Court  of  Appeals. 

Green  &  Michael,  of  Athens,  for  plaintiff  in 
error. 

Erwin,  Erwin  A  Nix,  of  Athens,  for  defendant 
in  error. 

PER  CURIAM.  On  authority  of  the  case  of 
Burress  v.  Montgomery,  148  Ga.  548,  97  S.  B. 
538,  this  case  is  transferred  to  the  Court  of 
Appeals,  that  court,  and  not  the  Supreme  Court, 
having  Jurisdiction  to  decide  the  case.  See 
Brandt  v.  Bucicley,  this  day  decided,  107  & 
B.  778. 

All  the  Justices  concur. 


62 


108  SOUTHEASTERN  BEPOBTEB 


(Ga. 


(27  Qa.  App.  258) 

REWI8   V.  STATE.    (No.    12439.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  No.  1. 

June  80.  1921.) 

(8yXMiU9  hy  Editorial  Staff.) 

1.  Time  ^=»9(7)— CertHlcate  to  bill  of  exeep- 
tions  held  signed  within  20  days. 
Within  Civ.  Code  1910,  i  6153,  requiring 
that  a  fast  bill  of  exceptions  be  tendered  and 
signed  within  20  days  from  the  rendition  of  the 
aecision,  the  judge's  certificate  dated  April  6th 
was  signed  within  20  days  from  the  overruling 
of  a  motion  for  a  new  trial  on  March  17th. 


2.  Criminal  law  ^=» 1 064 1/2— Trial  Judge's  cer- 
tifloatlon  of  ground  of  motion  for  new  trial 
not  final  as  to  conclusions. 

Where  a  special  ground  of  a  motion  for 
new  trial  stated  that  there  was  no  proof  as  to 
the  venue  of  certain  acts,  or  that  the  woman 
with  whom  the  offense  was  committed  was  a 
single  woman,  the  trial  judge's  certification 
thereof  as  true  was  final  only  as  to  the  state- 
ments of  fact,  and  not  as  to  conclusions. 

Eirror  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

A.  E.  Rewla  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Elders  &  De  Loach,  of  Reidsville,  for 
plaintiff  in  error. 

J.  Sazton  Daniel,  Sol.  Gen.,  of  Clazton, 
for  the  State. 


BLOOD  WORTH,  J.  [1]  1.  A  motion  was 
made  to  dismiss  the  writ  of  error  on  the 
ground  that  the  judge  "signed  the  certifi- 
cate too  late,  more  than  20  days  after  the 
rendition  of  his  judgment  overruling  the 
motion  for  a  new  trial.'*  This  motion  is 
overruled.  The  record  shows  that  the  mo- 
tion for  a  new  trial  was  overruled  on  March 
17th.  The  certificate  to  the  bill  of  excep- 
tions bears  date  April  6th.    This  is  '*with- 


in  twenty  days  from  the  rendition  of  the  de- 
cision."   Civil  Code  1910,  S  6153. 

[2]  2.  Coimsel  for  the  plaintiff  in  error  in- 
sists that  the  trial  judge  certified  as  true  the 
special  ground  of  the  motion  for  a  new  trial 
in  which  it  was  stated  that  there  was  no 
proof  as  to  the  venue  of  certain  acts  of  in- 
cestuous adultery,  and  that  where  the  venue 
was  proved  there  was  no  proof  that  the  wo- 
man with  whom  the  accused,  a  married  man, 
is  alleged  to  have  had  sexual  intercourse, 
was  a  single  woman,  and  that  this  certificate 
was  final  as  to  the  statements  therein.  This 
is  true  as  to  facts,  but  not  as  to  conclusions. 
In  Humphrey  v.  State,  24  Ga.  App.  22  (1), 
99  S.  E.  714,  It  was  held: 

''The  usual  general  certificate  of  the  trial 
judge,  approving  as  true  all  statements  of  fact 
contained  in  a  special  ground  of  a  motion  for 
a  new  trial,  will  be  construed  by  this  court  as 
approving  as  true  only  such  statements  in  the 
ground  as  are  purely  statements  of  fact,  and 
not  as  so  approving  other  allegations  therein* 
which,  although  stated  as  facts,  should  properly 
be  construed  as  mere  conclusions  of  the  mov- 
ant, based  upon  facts  set  forth  in  the  ground." 

3.  There  was  ample  evidence  to  support 
every  material  allegation  in  the  indictment, 
including  the  allegation  that  the  crime  was 
committed  in  Tattnall  county,  and  that 
the  woman  in  question  had  never  been  mar- 
ried. Indeed,  the  accused  in  his  statement, 
after  telling  of  the  marriage  of  his  other 
stepdaughters  and  their  leaving  home,  and 
that  Maybelle,  the  one  Involved  in  this  case, 
remained  at  home*  added,  ''She  is  still 
single." 

The  jury  having  passed  upon  all  these 
questions  of  fact,  no  error  of  law  having 
been  committed,  and  the  trial  judge  having 
approved  the  verdict,  the  judgment  is  af- 
firmed. 

BBOTLES,  C.  J.,  and  LUKE,  J.,  concor. 
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BRYSON  V.  STATE.    (No.  12408.) 

(Court  of  Appeals  of  Georgia,  Diriaion  No.  1. 

June  17,  1921.) 

(SyllahuB  htf  the  Court,) 

1.  Intoxicating  liquors  ^=>I3  —  State  law  not 
superseded  by  federal  law  or  constitutional 
amendment 

"The  Eighteenth  Amendment  to  the  Gonsti- 
tutioo  of  the  United  States,  and  the  'National 
Prohibition  Act,*  popularly  known  as  the  Vol- 
stead Act,  do  not  supersede  or  abrogate  the 
existing  state  law,  known  as  the  Prohibition 
Act,  approved  March  28,  1917  (Acts  Ex.  Sess. 
1917,  p.  7). 


>t 


2.  Criminal  law  ^=»20 1 —  Punishment  for  pos- 
sessing liquor  under  both  state  and  federal 
laws  does  not  place  defendant  twice  In  Jeop- 
ardy for  same  offense. 

Both  the  sovereignty  of  the  United  States 
and  the  sovereignty  of  the  state  of  Georgia 
having  jurisdiction  over  the  illegal  act  of  pos- 
sessing liquor,  the  same  may  constitute  a  crim- 
inal offense  equally  against  both  sovereignties* 
subjecting  the  guilty  party  to  punishment  under 
the  laws  of  both,  and  the  punishment  in  one 
sovereignty  is  no  bar  to  his  punishment  in  the 
other;  and  a  conviction  for  the  same  offense 
in  both  the  federal  and  state  courts  is  not  in 
violation  of  those  provisions  of  the  federal  and 
state  Constitutions  that  provide,  in  substance, 
that  no  person  shall  be  twice  put  in  jeopardy 
of  life  and  limb  for  the  same  offense. 

3.  Plea  of  former  Jeopardy  property  strioken. 

Under  the  above  rulings,  the  trial  court  did 
not  err  in  striking  the  defendant's  plea  of  for- 
mer jeopardy,  in  which  he  alleged  that  he  had 
previously  pleaded  guilty  in  the  United  States 
IMstrict  Court  to  the  same  offense— possessing 
the  same  whisky  at  the  same  time  as  charged  in 
the  state  Indictment— and  that  a  conviction  in 
the  state  court  would  be  in  violation  of  certain 
named  provisions  of  the  federal  and  state  Con- 
stitutions which  declare  that  no  person  shaU  be 
twice  put  in  jeopardy  of  life  and  limb  for  the 
same  offense. 

4.  Criminal  law  ^=»2QI  —  Intoxloatlng  liquors 
^=:»I3,  139— National  law  construed  In  light 
of  constitutional  amendment;  possessing  for 
personal  consumption  prohibited  by  state,  but 
not  by  federal  law;  conviction  under  national 
law  not  bar  to  conviotlon  under  state  law. 

Moreover,  the  National  Prohibition  Act, 
kmowu  as  the  Volstead  Act,  when  construed,  as 
it  must  be,  in  the  light  of  the  Eighteenth 
Amendment,  does  not  prohibit  the  possession  of 
liquor  or  other  intoxicants  for  the  personal 
consamption  of  the  owner  thereof,  his  family, 
and  his  bona  fide  guests;  whereas  our  state 
prohibition  law  does  prohibit  and  make  penal 
the  mere  possession  of  liquor,  regardless  of  the 
purpose  for  which  it  is  to  be  used  by  the  own- 
er; and  therefore,  the  two  laws  being  clearly 
separate  and  distinct  in  this  particular,  a  con- 
viction of  the  national  offense  is  no  bar  to  pun- 
ishment for  the  state  offense. 
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(Additional  ByUabiu  hy  Editorial  Stalf.) 

5.  Courts  ^=>2I7— Court  of  Appeals  has  Juris- 
diction to  determine  whether  oonviction  un- 
der federal  law  bars  prosecution  under  state 
law. 

The  determination  of  the  question  whether 
a  conviction  under  the  National  Prohibition  Act 
for  illegally  possessing  intoxicants  bars  a  prose- 
cution under  the  state  law,  involves  only  an  ap- 
plication, and  not  a  construction,  of  provisions 
of  the  fedei^  and  state  Constitutions,  and  is 
within  the  jurisdiction  of  the  Court  of  Appeals. 

Error  from  Superior  Court,  CJobb  County; 
D.  W.  Blair,  Judge. 

D.  H.  Bryson  was  convicted  of  having,  pos- 
sessing, and  controlling  intoxicated  liquors, 
and  he  brings  error.    Affirmed. 

Clay  &  Blair,  of  Marietta,  for  plaintiff  in 
error, 

Jno.  S.  Wood,  SoL  Gen.,  of  Canton,  and 
Lindley  W.  Camp,  of  Marietta,  for  the  State. 

LUKE,  J.  The  defendant  was  indicted, 
tried,  and  found  guilty  of  "having,  possessing, 
and  controlling'*  a  certain  quantity  of  intoxi- 
cating whisky.  Prior  to  entering  his  plea  of 
not  guilty,  the  defendant  filed  a  plea  of  for- 
mer jeopardy  in  which  he  alleged  that  he  had 
Pleaded  guilty  in  the  United  States  District 
CJourt  for  the  Northern  bistrict  of  Georgia 
to  the  illegal  possession  of  the  identical 
whisky  and  at  the  same  time  that  he  was 
charged  with  illegally  having,  possessing,  and 
controlling  in  th^  instant  case,  and  that  there- 
fore his  plea  of  guilty  in  the  federal  court 
was  autrefois  convict  as  to  the  case  at  bar. 
Upon  motion  of  the  state's  counsel,  the  court 
struck  this  special  plea,  as  being  insufficient 
in  law  to  set  up  any  defense  to  the  indictment 
pending.  The  defendant  filed  exceptions  pen- 
dente lite  to  the  ruling  of  the  court  striking 
his  plea,  and  properly  assigned  error  there- 
on in  the  main  bill  of  exceptions. 

[1]  It  is  no  longer  an  open  question  in  this 
state  that  the  Eighteenth  Amendment  to  the 
Constitution  of  the  United  States,  and  the 
^'National  Prohibition  Act,"  popularly  known 
as  the  Volstead  Act  (Act  Ck)ng.  Get  2S,  1919, 
c.  85,  41  Stat  305),  do  not  supersede  or  ab- 
rogate the  existing  state  prohibition  act 
Jones  V.  Hicks,  150  Ga.  657,  104  S.  B.  771, 
10  A.  L.  R.  1315. 

[2]  Therefore  the  sole  question  for  adjudi- 
cation (this  being  the  only  point  insisted  up- 
on in  this  court)  is  whether  or  not  a  defend- 
ant who  has  already  been  tried  and  found 
guilty  in  the  federal  court  for  Illegally  pos- 
sessing liquor  in  violation  of  the  Act  of  Con- 
gress known  as  the  Volstead  Act  can  be  le- 
gally punished  in  the  courts  of  C^rgia  for 
possessing  the  same  liquors  in  violation  of 
the  state  prohibition  law  (Acts  of  1917  [Ex. 
Sess.]  p.  7). 

[6]  And  this  court  Is  not  without  Jurisdic- 
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tlon  to  pass  upon  the  oonstittitional  question, 
since  it  involves  only  an  application  of  cer- 
tain provisions  of  the  federal  and  state  Con- 
stitutions, and  not  a  construction  thereof. 
See  Gulf  Paving  Co.  ▼.  City  of  Atianta,  149 
Ga.  114,  99  S.  B.  374. 

While  this  identical  question  has  never 
been  passed  upon  by  the  appellate  courts  of 
this  state,  it  has  in  principle  been  settled  by 
decisions  of  the  United  States  Supreme  Court, 
and  other  courts  of  high  repute.  In  the  cose 
of  United  States  v.  Amy,  24  Fed.  Cas.  792, 
810,  It  is  held  that: 

"In  maintaininir  the  power  of  the  United 
States  to  pass  this  law,  it  is.  moreover,  proper 
to  say  that,  as  these  letters,  with  the  monejr 
in  them,  were  stolen  in  Virginia,  the  party 
might  undoubtedly  have  been  paniahed  in  the 
state  tribunals,  according  to  Uie  laws  of  the 
state,  without  any  reference  to  the  post  oflSce 
or  the  act  of  Congress;  because,  from  the 
nature  of  our  government,  the  same  act  may 
be  an  offense  against  the  laws  of  the  United 
States  and  also  of  a  state,  and  he  punishable 
in  hoih.  Thi9  was  eonaidered  and  decided  in 
the  Supreme  Oouri  of  the  United  States  in  the 
ease  of  Fom  v.  State  of  Ohio,  $  Howard  (44 
U.  S,)  4SS,  and  in  the  case  of  United  States  v. 
Peter  Afarigold,  9  TToward  (50  U.  S,)  560:  and 
the  punishment  in  one  sovereignty  is  no  oar  to 
his  punishmeni  in  the  otherJ*    (Italics  ours.) 

In  Crossley  v.  California,  168  U.  S.  WO, 
18  Sup.  Ct.  242,  42  L.  Ed.  610,  it  Is  said: 

"But  it  is  settled  law  that  the  same  act  may 
constitute  an  offense  against  the  United  States 
and  against  a  state,  subjecting  the  guilty  par- 
ty to  punishment  under  the  laws  of  each  gov- 
ernment; and  may  embrace  two  or  more  of- 
fenses. Cross  V.  North  Carolina,  132  U.  S. 
131  [33  li.  Ed.  2871.  and  cases  cited.  And  see 
Teal  V.  Pelton.  12  How.  [37  U.  S.]  284,  292 
[9  L.  Ed.  990,  9931." 

In  the  recent  case  of  United  States  ▼.  Cas- 
ey (D.  C.)  247  FW.  362,  365,  (6),  it  is  held: 

"That  the  state  in  the  exerdse  of  its  police 
power  has  the  right  to  legislate,  and  in  pursu- 
ance of  that  right  has  legislated,  to  control 
the  morals  of  its  citizens,  and  may  prosecute 
the  keepers  of  bawdyhouses,  is  freely  conceded; 
hut  theW  conviction  and  sentence  for  thai  of^ 
fense  in  the  state  court,  had  action  heen  taken 
against  them  there,  would  not  bar  their  prose- 
cution in  this  court.  [Italics  ours.l  Cross  ▼. 
North  Carolina,  132  U.  S.  131,  139,  10  Sup. 
Ct  47,  33  li.  Ed.  287;  Sexton  v.  California,  189 
U.  S.  319,  323,  23  Sup.  Ct.  543,  47  L.  Ed.  833 ; 
Byrne,  Fed.  Crim.  Proc  i  211." 

The  converse  of  this  proposition  is  obvious- 
ly true.  Attention  is  also  directed  to  the  re- 
cent case  of  In  re  Antonla  Ouerra,  94  Vt  1, 
110  Atl.  224,  10  A.  L.  R.  1560,  where  the  Su- 
preme Court  of  Vermont  had  under  consider- 


ation the  question  of  whether  the  wartime 
prohibition  act  superseded  the  state  law  on 
the  same  subject,  and  in  passing  said: 


««i 


It  is  no  objection  to  the  concurrent  validity 
of  the  two  statutes  that  both  penalize  the  same 
act,  for  it  has  been  repeatedly  held  that  the 
same  act  may  constitute  a  criminal  offense 
equally  against  the  United  States  and  the  state, 
subjecting  the  guilty  party  to  punishment  under 
the  laws  of  each,  provided  the  act  is  one  over 
which  both  sovereignties  have  JurisdictioxL** 

See,  also,  in  this  connection,  Moore  v.  Il- 
linois, 14  How.  13,  14  L.  Ed.  306;  Southern 
Railroad  v.  Commission,  236  U.  S.  439, 35  Sup. 
Ct  304,  59  L.  Ed.  661. 

In  view  of  the  above  authorities,  we  hold 
that  the  violation  of  the.  federal  Prohibition 
Act  for  possessing  liquors,  and  a  conviction 
of  that  offense  In  the  federal  court,  does  not 
bar  or  prevent  a  conviction  for  the  same  of- 
fense under  the  state  prohibition  law  penalis- 
ing the  possession  of  whisky. 

[4]  Furthermore,  the  Volstead  Act,  con- 
strued, as  it  must  be,  in  the  light  <»f  the 
Eighteenth  Amendment,  does  not  prohibit 
the  possession  of  liquor  where  it  is  to  be  used 
for  the  personal  consumption  of  the  owner 
thereof;  his  family,  and  his  bona  fide  guests, 
whereas  our  state  prohibition  law  does  pro- 
hibit the  mere  possession  of  Uqnor,  regardless 
of  the  purpose  for  which  it  Is  to  be  used  by 
the  owner.  These  statutes  are  therefore  &i- 
tirely  and  radically  different  In  this  respect 
This  being  true,  the  question  under  consid- 
eration comes.  In  principle^  squarely  und^ 
the  well-settled  law  of  this  state,  that— 

"An  act  penalised  by  a  law  of  die  state  may 
be  penalised  also  by  a  municipal  ordinance,  if 
there  la  In  the  muidcipal  offense  some  essential 
ingredient  not  essential  to  the  state  offense,  or 
if  the  municipal  offense  lacks  some  ingredient 
essential  to  the  state  offense.  In  such  case  a 
conviction  of  the  municipal  offense  is  no  bar 
to  punishment  for  the  state  offense."  Monis 
V.  SUte,  18  Oa.  App.  684,  90  &  B.  861. 

See,  also,  Ellis  v.  Oolden,  18  Oa.  Appw  749, 
750,  90  S.  B.  495,  and  citations. 

The  federal  offense  of  possessing  liquor  Is 
not  swallowed  up  by  the  state  offense  of  pos- 
sessing whisky,  nor  vice  versa,  but,  as  we 
have  already  pointed  out  both  offenses  are 
separate  and  distinct,  and  the  same  transac- 
tion may  involve  both. 

[3]  It  follows  from  what  has  been  said  t^t 
the  trial  court  did  not  err  in  striking  on  mo- 
tion the  defendant's  plea  of  former  Jeopardy. 

Judgment  affirmed. 

BROTIiBS,  a  J.,  and  BLOODWORTH,  J.« 

concur. 


QaJ 


<27  aa.  App.  969 

MOORE  V.  STATE.    (No.  12459.) 
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tion,  and  are  not  to  be  avoided  nnleaa  from 
necessity."    GiT.  Code  1910,  |  5927. 


(Gonrt  of  Appeals  of  Georgia,  Division  No.  1. 

Jane  80,  1921.) 

fSylldbus  hy  the  Court.) 

I.  Criminal  law  ^=:>20l  —  Punish ment  under 
state  or  federal  law  not  bar  to  punishment 
■Oder  other. 

Both  the  sovereignty  of  the  United  States 
and  the  sovereignty  of  the  state  of  Georgia 
having  Jarisdiction  over  the  illegal  act  of  sell- 
ing whisky,  or  possessing  whisky,  the  same  may 
constitute  a  criminal  offense  equally  against 
both  sovereignties,  subjecting  the  guilty  party 
to  punishment  under  the  laws  of  both,  and  the 
punishment  in  one  sovereignty  is  no  bar  to  his 
punishment  in  the  other,  even  if  the  offense  un- 
der the  federal  law  and  the  offense  under  the 
state  law  constitute  the  same  transaction. 
Bryson  v.  SUte,  26  Ga.  App. — ,  108  S.  E.  63, 
this  term  decided,  and  auUiorities  dted.  Un- 
der this  ruling  the  court  did  not  err  in  the  in- 
stant case  in  strikiiig  the  special  plea  of  autre- 
fois convict. 


2.  Criminal  law  «s»ll60  —  Vordiet  anthorltod 
by  evidonoe  and  approved  by  trial  Judge  not 
disturbed. 
The  motion  for  a  new  trial  contained  only 
the  usual  general  grounds,  and,  as  the  verdict 
was  authorised  by  some  evidence  and  approved 
by  the  trial  Judge,  this  court  is  without  authori- 
ty to  interfere. 

Bnor  from  City  Coiirt  of  Maoon;  Will 
Guim,  Jadge. 

Louie  Moore  was  convicted  of  an  ofTenae, 
and  he  brings  error.    Affirmed. 

Hubert  F.  Rawls  and  Daisy  L.  Churcb- 
well,  both  of  Macon,  for  plaintiff  in  error. 

Roy  W.  Moore,  Sol.,  of  Macon,  for  the 
State. 

BROYIiE^,  O.  J.    Judgment  affirmed. 

LUKE  and  BLOODWOETH,  JJ.,  concur. 


<27  Oa.  App.  266) 

ROUSE  V.  CHANCE  &  HOPKINS. 
(No.  12422.) 

<Gourt  of  Appeals  of  Georgia,  Division  No.  1. 

June  80,  1021.) 

(BylMmM  5y  the  Court.) 

I.  Trial  ^s»333  — Judgment  properly  rendered 
en  verdict  for  plaintiff  when  amount  not  In 
dispute. 

"Verdicts  are  to  have  a  reasonable  Intend- 
ment, and  are  to  receive  a  reasonable  construc- 


2.  Trial  ^s»33l— Veniiot  oertaln  when  It  eav 
be  made  oertaln. 

*'A  verdict  is  certain  which  can  be  made  cer* 
tain  by  what  itself  contains  or  by  the  record." 
Giles  V.  Spinks,  64  Ga.  206,  207. 

Error  from  City  Court  of  Waynesboro: 
Wm.  H.  Davis,  Judge. 

Action  by  Chance  &  Hopkins  against  T.  J. 
Rouse,  Jr.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.'  Affirmed. 

E.  y.  Heath,  of  Waynesboro,  for  plaintiff  in 
error. 

E.  M.  Price^  of  Waynesboro,  for  defendants 
in  error. 

BROYLBS,  a  J.  [1, 2]  This  was  a  suit  up- 
on an  open  account  for  repairing  an  automo- 
bile. Upon  the  trial  the  defendant  testified 
that  he  did  not  owe  the  plaintiffs  anything 
on  the  account,  as  he  told  the  plaintiffs  when 
he  left  the  car  with  them  to  be  repaired  that 
he  did  not  own  it,  and  that  at  that  time  he 
made  an  agreement  with  the  plaintiffs  for 
them  to  repair  the  car,  sell  it,  retain  the  cost 
of  repairing,  and  turn  over  the  balance  of  the 
money,  if  any,  to  him  (the  defendant).  This 
was  denied  by  the  plaintiffs,  and  the  Jury  re- 
turned the  following  verdict:  "We,  the  jury, 
find  for  the  plaintiff — so  say  we  aU."  There- 
upon the  court  entered  up  a  judgment  in 
favor  of  the  plaintiffs  fbr  $110.71,  and  the  de- 
fendant moved  for  a  new  trlaL  one  of  the 
grounds  being  that  the  verdict  was  too  vague, 
indefinite,  and  uncertain  to  authorize  a  judg- 
ment to  be  entered  thereon  for  any  particu- 
lar sum,  and  also  that  the  judgment  entered 
up  was  void.  Under  the  pleadings  and  the 
evidence  adduced,  the  only  issue  before  the 
jury  was  whether  the  defendant  was  liable 
on  the  account.  If  he  was  liable,  then  the 
undisputed  evidence  demanded  a  finding  that 
he  owed  the  plaintiffs  $119.71,  the  amount 
of  the  judgment  entered  upon  the  verdict. 
It  follows  that  the  reasonable  intendment  of 
the  jury  was  to  return  a  verdict  for  the  plain- 
tiffs for  $119.71.  See,  in  this  connection, 
Mlze  V.  Mashbum,  8  Ga.  App.  408  (2),  69  S. 
R  316;  Seifert  v.  Holt,  82  Ga.  767,  (2),  761,  9 
S.  E.  843,  and  authorities  cited. 

The  excerpts  from  the  charge  of  the  court 
complained  of,  when  considered  in  connec- 
tion with  the  entire  charge,  show  no  material 
error.  We  do  not  think  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 
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(27  Oa.  App.  261) 

BLOUNT    V.   STATE.      (No.    12443.) 

(Gonrt  of  Appeals  of  Georgia,  DiTision  No.  1. 

Jane  80,  1021.) 

(ByUdbus  by  the  Oouri.) 

Venllet  authorized  and  lo  reversible  error  oom- 
mltted. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  none  of  the  groonds  of  the 
amendment  to  the  motion  for  a  new  trial  shows 
reversible  error. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

ActLon  by  the  State  against  J.  A.  Blount. 
Judgment  for  the  State,  and  Blount  brings 
error.    Affirmed. 

A«  a  Way  and  S.  B.  McCall,  both  of  Reids- 
vllle,  for  plaintiff  in  error. 

J.  Saxton  Daniel,  SoL  Gen.,  of  Glaxton, 
for  the  State. 

BROTLBS,  a  J.   Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


^27  Oa.  App.  257) 

BARRETT  V.  FIRST  NAT.  BANK  OF  ROME. 

(No.  12429.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  80,  1921.) 

(ByUdbiu  5y  the  Court.) 

Appeal  and  error  ^=»l  140(6)— Jodgment  af- 
firmed If  attorney's  fees  not  authorized  by 
evidenoo  be  written  off. 

The  verdict  in  favor  of  the  plaintiff,  except 
the  finding  for  attorney's  fees,  was  authorised 
by  the  evidence,  and  the  motion  for  a  new  trial 
contained  only  the  usual  general  grounds.  If 
the  plaintiff,  when  the  remittitur  is  made  the 
^dgment  of  the  lower  court,  will  write  off  the 
amount  found  for  attorney's  fees,  the  Judgment 
will  be  affirmed;  otherwise  it  will  be  reversed. 

Error  from  Citj  Court  of  CarroUton;  Leon 
Hood,  Judge. 

Action  by  the  First  National  Bank  of  Rome 
against  B.  F.  Barrett  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed  on 
condition. 

Bugene  Spradlin  and  Smith  &  Millican, 
all  of  CarroUton,  for  plaintiff  in  error. 

Boyldn  &  Boykin,  of  CarroUton,  for  def^id- 
ant  in  error. 

BROTLBS,  C.  J.  This  is  the  third  appear- 
ance here  of  this  case.  When  the  case 
first  came  to  this  court,  the  Judgment  of  the 
trial  court  was  reversed  because  of  error  in 
repelling  certain  evidence  offered  by  the  de- 


fendant, and  In  directing  a  vo^ct  for  the 
plaintiff.  17  Ga.  App.  426,  87  S.  E?.  002.  On 
its  second  appearance,  the  Judgment  of  the 
lower  court  was  reversed  because  of  the  error 
in  admitting  certain  evidence  offered  by  the 
defendant  and  in  directing  a  verdict  for  the 
defendant.     20  Ga.  App.  493,  03  S.  E>.  107. 

Upon  the  trial  now  under  review  the  case 
was  submitted  to  the  Jury,  and  the  verdict  In 
fttvor  of  the  plaintiff  with  the  exception  of 
the  finding  for  attorney's  fees,  was  authoriz- 
ed by  the  evidence.  The  only  assignment  of 
error  in  the  bill  of  exceptions  is  upon  the 
overruling  of  the  motion  for  a  new  trial,  and 
the  motion  contained  only  the  usual  general 
grounds.  If  the  plaintiff,  when  the  remittitur 
from  this  court  is  made  the  Judgmait  of  the 
lower  court,  wUl  write  off  $23.04,  the  amount 
found  for  attorney's  fees,  the  Judgment  will 
be  affirmed;    otherwise  it  wiU  be  reversed. 

The  costs  of  the  writ  of  error  are  taxed 
against  the  defendant  in  error. 

Judgment  affirmed  on  omdition. 

LUKE  and  B]XK)DWORTH,  JJ.,  concur. 


(27  Ga.  App.  269) 

WALKER  V.  STATE.    (No.  12463.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  80,  1021.) 

(Syllahiu  hy  the  Courts 

I.  Criminal    iaw    ^s»938(l)— New    trial    not 
granted  for  cumulative  evidenoo  of  which  de- 
fendant knew  before  trial. 
It  was  not  error  to  overrule  the  ground  of 
the  motion  for  a  new  trial,  which  was  based  up- 
on aUeged  newly  discovered  evidence,  as  that 
evidence  was  cumulative,  and  it  was  also  ob- 
vious that  before  his  trial  the  defendant  must 
have  known  of  the  evidence. 


2.  Criminal  law  «s>ll60— Verdlot  supported  by 
slight  evideiioe,  and  approved  by  trial  Judge, 
not  disturbed. 

There  was  some  slight  evidence  authorizing 
the  defendant's  conviction,  and,  the  finding  of 
the  jury  having  been  approved  by  the  trial 
judge,  this  court  is  without  authority  to  inter- 
fere. 

Ehrror   from    City   Court   of   Swainsboro; 
Geo.  Kirkland,  Jr.,  Judge. 

William  Walker  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

C.  A.  Rountree  and  Arthur  W.  Jordan,  both 
of  Swainsboro,  for  plaintiff  in  error. 
I.  W.  Roimtree,  Sol.,  of  Swainsboro,  for 

the  State. 

BROTLES,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


^=9For  other  eases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


<27  Ga.  App.  268) 

SMITH  V.  STATE.    (No.    12457.) 

<Caiirt  of  Appeals  of  Georgia,  Division  No.  1. 

June  80,  1921.) 


(8yllabu9  5y  the  Court.) 

1.  Criminal  law  ^=>826— Refusal  of  requests 
to  eharge  not  tendered  before  Jury's  retire- 
ment not  oonsidered. 

Grounds  1  and  2  of  the  amendment  to  the 
motion  for  a  new  trial,  based  upon  the  refusal 
of  the  jndge  to  comp^  with  written  requests 
to  charge,  cannot  be  considered,  since  it  does 
not  appear  that  the  requests  were  tendered  to 
the  court  before  the  Jury  retired  to  consider  of 
their  verdict.  Ciy.  €k>de  1910,  {  6084;  Macon 
▼.  State,  24  Ga.  App.  387(1),  100  S.  B.  785. 

2.  Criminal  law  ^=s>l  1 7fr— Points  not  aroned  in 
brief  treated  as  abandonod. 

Special  ground  8  of  the  motion  for  a  new 
trial*  not  having  been  argued  in  the  brief  of 
counsel  for  the  plaintiff  in  error,  will  be  treat* 
ed  as  having  been  abandoned. 
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charge  to  the  Jury:  '*The  law  presumes  every 
homicide  to  be  felonious,  until  the  contrary  ap- 
pears, from  circumstances  of  alleviation,  of 
excuse,  or  Justification;  and  it  is  incumbent 
on  the  prisoner  to  make  out  such  circumstances 
to  the  satisfaction  of  the  Jury,  unless  they 
arise  out  of  the  evidence  produced  against 
him.** 


3.  Instruction  authorized  by  evldenoe. 

There  was  sufficient  evidence  to  authorize 
the  charge  on  mutual  combat.  Bailey  v.  State, 
148  Ga.  401,  96  S.  B.  802;  Fordham  v.  State, 
24  Ga.  App.  369,  100  S.  B.  790;  Weldon  v. 
State,  21  Ga.  App.  881(8),  94  &  B.  326,  and 
cases  cited. 


3.  Criminal  law  ^s»ll60— Verdiot  approved  by 
trial  Judge  not  set  aside  when  supported  by 
any  evidence. 

There  is  evidence  to  support  the  verdict, 
and  this  court  has  no  authority  to  set  aside  a 
verdict  which  has  the  approval  of  the  trial 
judge  when  there  is  any  evidence  to  support  it. 

Error  from  dtj  Court  of  Dublin;  S.  W. 
Sturgls,  Judge. 

Lillie  Smith  was  convicted  of  an  offense, 
and  brings  error.    Affirmed. 

John  W.  Thomas,  and  Fred  Kea,  both  of 
Dublin,  for  plaintiff  in  error. 

William  Brunson,  SoL,  of  Dublin,  for  the 
State. 

BLOODWOBTH,   J.    Judgment   affirmed. 

BEOYLBS,  O.  J.,  and  LUKE,  J.,  concur. 


4w  Criminal     law     «s»825 (3)— Homicide 
309(1)— Instrnotion  as  to  provooation  In  lan- 
guage of  statute   held   proper;    instruotion 
not  erroneous,   beoause  of   failure  to   give 
other  proper  Instruetlons  without  request. 
The  court  properly  gave  in  charge  section 
66  of  the  Penal  Code  of  1910  (as  to  voluntery 
manslaughter),  including  the  words  **provoca- 
tion  by  words,  threats,  menaces,  or  contemp- 
tuous gestures  shall  in  no  case  be  sufficient  to 
free  the  person  Idlling  from  the  guilt  and  crime 
of  murder."    This  charge  was  not  rendered  er- 
roneous hf  failure  to  give  in  connection  there- 
with other  appropriate  instructions.    Grimsley 
V.  Singletary,  138  Ga.  67(3),  65  S.  B.  92,  134 
Am.  St.  Rep.  196;   Gonley  v.  State,  21  Ga.  App. 
134(1),  94  &  B.  261.    The  rulings  just  cited 
apply  also  to  the  tenth  ground  of  the  amend- 
ment to  the  motion  for  a  new  triaL    If  fuller 
instructions   were   desired,   they  should   have 
been  requested  as  required  by  section  1087  of 
the  Penal  Code  of  1910,  and  section  6084  of 
the  Civil  (>>de  of  1910.  • 


<2T  Ga.  App.  266) 

ELROD  V.  STATE.    (Ne.   12454.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  80,  1921.) 

(ByUahuB  hy  ih€  Court.) 

I.  Homloide  ^=»300(  14)— Instruotion  as  to  ap- 
plioatlon  of  doctrine  of  reasonable  fears  held 
■et  erroneous. 

The  court  did  not  err  in  charging  the  jury 
that  **the  doctrine  of  reasonable  fears  only  ap- 
plies when  the  danger  is  urgent  and  pressing, 
or  apparently  so,  at  the  time  of  the  lulling.*' 

2.  Crinilnal  law  <»s»778 (5)— Homloide  <Ss>340 
(4)— Instrnotion  as  to  presumption  that  hom- 
loMe  Is  felonious  held  proper;  Instructions 
B»  to  murder  harmless,  where  defendant  con- 
victed of  manslaughter. 

The  following  is  a  quotation  from  Hudgins 
V.  State,  2  Ga.  188,  and  was  properly  given  in 


5.  Criminal  law  ^=s>l  ISO— Verdlot  supported  by 
evidence,  and  approved,  not  disturbed. 

The  judge  having  approved  the  verdict,  and 
there  being  some  evidence  to  support  it,  this 
court  will  not  interfere. 

Brror  from  Superior  Court,  Franklin  Coun- 
ty; W.  L.  Hodges,  Judge. 

Sam  ESrod  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.    Affirmed. 

W.  R.  Little,  of  Camesville,  and  J.  H.  & 
Emett  Skelton,  of  Hartwell,  for  plaintiff  in 
error. 

A.  S.  Skelton,  SoL  Gto.,  of  Hartwell,  and 
C^.  L.  Goode  and  Fermor  Barrett,  both 
of  Toccoa,  for  the  State. 

BLOOD  WORTH,  J.  We  will  discuss  only 
the  first  and  second  headnotes. 

[1]  1.  In  the  fourth  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  complaint 
is  made  that  the  court,  after  charging  sec* 
tions  70  and  71  of  the  Penal  Code  of  1910, 
added: 

''The  doctrine  of  reasonable  fears  only  ap- 
plies when  the  danger  is  urgent  and  pressing, 
or  apparently  so,  at  the  time  of  the  killing." 


tf=»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  aU  Ke^-Numbered  Digests  and  Indexes 
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It  is  Insisted: 

That  thiB  charge  "depriyed  the  defendant  of 
the  right  to  rely  upon  justification  of  the  kill- 
ing under  tiie  fears  of  a  reasonable  man,"  that 
it  "qualified  or  limited  the  law  of  justifiable 
homicide  as  contained  in  sections  70  and  71 
of  the  Penal  Code,"  and  that  *'it  confined  the 
jury's  investigation  to  what  happened  at  the 
Uutoni  of  the  killing.** 

The  diarge  Is  not  subject  to  these  criti- 
cisms. In  Williams  v.  State,  120  Oa.  873, 
48  S.  B.  870,  Mr.  Justice  Bvans  said: 

''The  court,  whfle  charging  as  to  what  the 
law  regards  as  the  fears  of  a  reasonably  cou- 
rageous man,  told  the  jury  that  the  danger 
'apprehended  must  be  urgent  and  pressing,  or 
apparently  so,  at  the  time  of  the  killing/  It 
is  insisted  by  the  plaintiff  in  error  that  this 
instruction  was  not  applicable  to  this  case,  and 
could  only  apply  to  a  case  where  the  evidence 
disdosed  'a  mutual  intention  to  fight.*  We 
cannot  concur  in  this  view.  'A  bare  fear'  of 
injury  can  never  be  regarded  as  sufficient  to 
justify  a  homicide.  Penal  Code,  i  TL  And,  as 
was  said  in  the  case  of  Jackson  v.  State,  91 
Oa.  271(1):  'The  doctrine  of  reasonable  fear 
as  a  defense  does  not  apply  to  any  case  of 
homicide  where  the  danger  apprehexided  is  not 
urgent  and  pressing,  or  apparently  so,  at  the 
time  of  the  killing/  ** 

Counsel  for  plaintiff  in  error  Insists  that 
the  charge  in  that  case  is  dilTerent  from  the 
one  under  consideration,  because  In  that  case 
tlie  court  charged  the  jury  that  the  danger 
appreJiended  must  be  urgent  and  pressing, 
or  apparently  so,  at  the  time  of  the  killing, 
and  In  the  charge  in  this  case  the  word  ap- 
prehended was  omitted.  We  think  this  is  "a 
distinction  without  a  difference."  However, 
in  Tblbirt  v.  State,  124  6a.  773  (4),  63  S.  B. 
827,  the  Supreme  Court  approved  a  charge 
in  the  exact  language  of  the  one  of  which 
complaint  is  made  in  this  ground  of  the 
motion  for  a  new  trial,  except  that  in  this 
case  the  word  "killing"  is  used,  and  in  that 
the  word  "homicide."  To  say  that  the  ex- 
cerpt from  the  charge  quoted  above  confined 
the  jury's  investigation  to  what  happened  at 
the  instant  of  the  killing  is  to  give  to  the 
charge  too  narrow  a  oonstruction.  More- 
over immediately  following  the  instruction 
complained  of  the  judge  charged  the  jury 
that— 

"In  order  to  justify  the  killing  under  the  ex- 
citement of  the  fears  of  a  reasonable  man,  all 
the  circumstances  as  they  appeared  to  him 
must  have  been  sufficient  to  excite  the  fears  of 
a  reasonable  man  that  his  life  or  limb  was  in 
danger  or  that  his  person  was  in  danger,  and 
it  must  appear  that  he  acted  under  such  fears 
as  these,  and  that  he  did  not  act  in  a  spirit  of 
revenge 


n 


Nor  did  the  judge,  in  charging  as  to  the 
different  defenses  which  may  arise  under 
secticms  70,  71,  and  73  of  the  Penal  Code, 
charge  in  such  a  way  as  would  likely  con- 


fuse, these  defenses.  The  instructions  as  to 
these  different  defenses  were  given  separate- 
ly, and  the  judge  gave  the  jury  appropriate 
instructions  as  to  the  cases  in  which  the  pro- 
visions of  section  73  are  applicable. 

[2-f ]  2.  In  the  fifth  and  seventh  grounds 
of  the  amendment  to  the  motion  for  a  new 
trial  it  is  alleged  that  the  court  erred  in  giv* 
ing  to  the  jury  the  following  charge: 

"The  law  presumes  every  homicide  to  be  fe- 
lonious, until  the  contrary  appears,  from  cir- 
cumstances of  alleviation,  of  excuse,  or  justi- 
fication; and  it  is  incumbent  on  the  prisoner 
to  make  out  such  circumstances  to  the  satis- 
faction of  the  jury,  unless  they  arise  out  of 
the  evidence  produced  against  him." 

This  is  a  quotation  from  the  opinion  Ia 
the  case  of  Hudgins  v.  State,  2  Ga.  188,  and 
was  properly  given  in  charge  to  the  jury  in 
this  case.  In  immediate  connection  with 
this  excerpt  the  judge  charged  the  jury 
that— 

"If  the  evidence  relied  upon  by  the  state  to* 
show  the  killing  contains  circumstances  of  alle- 
viation or  justification,  the  burden  of  proof 
that  the  crime  was  murder  is  not  shifted/' 

But,  even  If  this  excerpt  from  the  diarge 
and  that  complained  of  in  ground  6  of  the 
motion  for  a  new  trial  could  be  considered 
as  erroneous,  each  was  given  while  the  judge 
was  charging  the  jury  on  the  subject  of  mur^ 
der,  and  neither  charge  could  have  been 
harmful  to  the  defendant,  who  was  convict- 
ed of  voluntai7  manslaughter.  See  Thomp- 
son  y.  State^  24  Ga.  App.  144,  99  S.  B.  891,. 
and  cases  dted. 

Judgment  afiOrmed. 

BBOYLBS,  C.  J.,  and  LUKi;  J.,  concur. 


(27  Oa.  App.  26S> 
SANDERS  V.  STATE.     (No.  12460.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  I» 

June  80,  1921.) 

(ByllahuM  by  the  Court,) 

Criminal  law  ^s>935( 2)— Master  and  servant 
^=>343^Eiements  to  be  proved  in  prosecu- 
tion for  enticing  servant  to  leave  employer 
stated;  new  trial  erroneossly  denied  when 
essential  facts  not  proved. 

The  accused  was  indicted  under  section  125 
of  the  Penal  Code  of  1910.  On  the  trial  of 
the  case  the  state  failed  to  prove  at  least  two 
essential  elements  of  the  crime:  (a)  That  the 
defendant  knew  that  there  was  a  legal  contract 
between  the  servant  and  employer  (Rucker  v. 
State,  2  Ga.  App.  143,  68  S.  B.  296);  (b)  that 
the  defendant,  by  offering  higher  wages,  or  in 
some  other  way,  did  "entice,  persuade,  or  de- 
coy, or  attempt  to  entice,  persuade,  or  decoy'* 
the  servant  to  leave  his  employer  during  the 
term   of   service,   knowing  that   said   servant 


As»For  other  casM  see  lame  topic  and  KSY-NUMBBR  in  all  Key-Numbered  Diaeats  aad  Indezea 
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w&B  80  employed  (Broughton  T.  State,  114  Ga. 
S4  [11*  S9  S.  B.  866).  The  proof  faiHng  in 
these  respects,  the  verdict  is  without  evidence 
to  support  it,  and  the  judge  erred  in  overruling 
the  motion  for  a  new  trial.  See  McAllister  T. 
State,  122  Ga.  744,  60  B.  B.  021. 

Error  from  City  Court  of  Miller  Oonnty; 
W.  I.  Qeev,  Judge. 

Ben   Sanders  was  convicted  of  enticing 
a^ay  a  servant,  and  brings  error.    Reversed. 

N.  Lw  Stapleton,  of  Colquitt,  for  plaintiff 
In  error. 

P.  D.  Rich,  SoL,  of  Colquitt,  for  the  State. 

BLOOD  WORTH,  J.    Judgment  reversed. 

BBOYIjBS,  C  J.,  and  LUKE,  J.,  concur. 


(27  Oft.  App.  147) 

MUTUAL  BEN.  LIFE  INS.  CO.  V.  FOWLER. 

(No.  1 1790.) 

(Court- of  Appeals  of  Georgia,  Division  No.  1. 

Jtme  14,  1921.) 

(ByUabm  ly  the  Oovrt,) 

1.  Rales  ea  evldoioe  not  erroieona. 

No  error  that  would  require  the  grant  of  a 
new  trial  was  committed  in  any  of  the  mlings 
on  the  admission  of  evidence  of  which  com- 
plaint is  made  in  gronnds  5,  6,  and  7,  or  in 
rejecting  evidence  as  complained  of  in  ground 
8,  of  tiie  amendment  to  the  motion  for  a  new 
triaL 

2.  Appeal  aid  error  ^s»302(3)— Gronid  oon- 
plaining  of  admission  of  evldenoe  nnst  set 
forth  or  attach  It  as  exhlMt 

This  court  and  the  Supreme  Court  have 
repeatedly  ruled  that  a  ground  of  a  motion  for 
a  new  trial  based  on  the  admission  of  evidence 
presents  nothing  for  adjudication  if  such  evi- 
dence is  not  set  forth,  either  literally  or  in 
sobstance,  or  attached  as  an  exhibit  to  the  mo- 
tion. Bennett  v.  PaUen,  148  Ga.  60  (8a),  95 
8.  B.  690,  and  cases  dted;  Smith  v.  Leverett, 
22  Ga.  App.  290(2),  96  S.  B.  8,  and  cases  cited. 
As  the  evidence  the  admission  of  which  is  com- 
plained of  in  grounds  9  and  10  of  the  motion 
for  a  new  trial  is  not  set  out  literally  or  in 
sobstance,  these  grounds  present  nothing  for 
consideration  by  this  court 

3.  Trial  «=»256( I)  — Fuller  charge  on  any 
phase  of  case  should  bo  reqaestsd  before  Jvry 
rotirss. 

• 

No  reversible  error  is  found  in  the  excerpts 
from  the  charge  of  the  court  of  which  com- 
plaint is  made.  The  charge  covered  all  the  ma- 
terial issues  of  the  case  accurately  and  dear- 
ly. If  a  fuller  charge  on  any  phase  of  the  case 
waa  ^sired,  a  proper  written  request  therefor 
ahould  have  been  made  to  the  court  before  the 
Sort  retired  to  consider  of  their  verdict. 


4.  New  trial  ^=>70^-Properly  dtnlod  when  ovU 
dencs  supported  vordlot. 

There  was  evidence  to  support  the  finding 
of  the  jury,  which  has  the  approval  of  the  trial 
Judge,  and  the  motion  for  a  new  trial  was  prop- 
erly overruled. 

Error  from  Superior  Court,  Meriwether 
County ;   J.  R.  Terrell,  Judge. 

Action  between  the  Mutual  Benefit  lifo  In- 
surance Company  and  Bluford  Fowler. 
Judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

Brewster,  Howell  ft  Heyman,  of  Atlanta, 
for  plaintiff  In  error. 

Hatchett  ft  Hatchett  and  N.  F.  Culpepper, 
all  of  Greenville,  for  defendant  tn  error. 

BLOODWORTH,  J.     Judgment   afllrmed. 
BROYLBS,  a  J.,  and  LUKB,  J^  concur. 


(27  Ga.  App.  264) 

EDGE  V.  STATE.    (No.  12452.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  30,  1921.) 

(8ylidbM9  hy  ih0  Oourt.) 


1.  Time  ^s»IO(8)--«tatvt6  as  to  eomputatioa 
applied  to  tine  for  fillag  bill  of  exceptions. 

"When  a  number  of  days  is  prescribed  for 
the  exercise  of  any  privilege,  or  the  discharge 
of  any  duty,  only  the  first  or  last  day  shall  be 
counted;  and  if  the  last  day  shall  fall  on  the 
Sabbath,  another  day  shall  be  allowed  in  the 
computation."  1  Park's  Ann.  Code,  |  4,  par. 
8.  Under  this  ruling,  and  the  facts  of  the  in- 
stant case,  the  motion  to  dismiss  the  bill  of 
exceptions,  on  the  ground  that  it  was  not  filed 
in  the  office  of  the  clerk  of  the  superior  court 
within  15  days  of  the  date  of  its  certification  is 
denied. 

2.  Criminal  law  ^s»598 (6)— Defendant  held  not 
to  have  exerolsed  due  dllloenee  to  obtain  ab- 
sent witness  lor  whom  ooatlnuaaoe  was 
sought. 

The  indictment  was  returned  by  the  grand 
jury  of  the  county  of  Laurens  on  July  28, 1920. 
He  was  tried  and  convicted  on  February  24, 
1921,  and  had  been  in  Jail  two  or  three  months 
before  the  date  of  his  trial.  When  arraigned 
for  trial  he  made  a  motion  for  a  continuaoce 
of  the  case,  on  the  ground  of  the  absence  of  a 
material  witness,  who  lived  in  Laurems  county. 
He  testified  that  on  Monday  before  his  trial  on 
Thursday  he  had  a  subpoena  issued  for  the  ab- 
sent witness,  and  gave  it  the  same  day  to  the 
sheriff  to  be  served;  that  he  was  in  jail,  and 
could  rot  serve  it  himself.  There  was  no  evi- 
dence that  the  subpoena  had  been  served.  Held, 
under  the  above  facts  it  did  not  appear  that  the 
accused  had  used  due  diligence  to  get  the  ab- 
sent witness  to  court,  and  the  trial  judge  did 
not  abuse  his  discretion  in  denying  the  contin- 
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nance.  See,  in  this  connection.  Bevel  ▼.  State, 
26  Ga.  275  (2) ;  Long  y.  State,  38  Qa.  491  (3) ; 
Bone  ▼.  State,  8  Qa.  App.  373  (1),  68  S.  E.  37. 

3.  SufRoieicy  of  eviilenoe. 

The  evidence  demanded  the  yerdict,  and  the 
court  did  not  err  in  refosing  to  grant  a  new 
triaL 

Bhror  from  Superior  Oourt,  Laurens  Goun- 
ty;   J.  L.  Kent,  Judge. 

Herman  E}dge  was  oonvicted  of  an  offense, 
and  he  brings  error.    AflSrmed. 

W.  A.  Dampier,  of  Dublin,  for  plaintiff  in 
error. 

B.  L.  Stephens,  Sol.  Gen.,  of  Wrightsville, 
for  the  State. 

BBOYLES,  0.  J.    Judgment  affirmed. 

LUKIB  and  BLOODWOBTH,  JJ.,  concur. 


(27  Ga.  App.  258) 

CARTRiGHT  V.  STATE.     (No.  12437.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

June  30,  1921.) 

(ByUabu9  by  the  Court.) 

f .  Sttfflolenoy  of  proof  of  venue. 

The  eyidence  aathorized  a  finding  that  the 
offense  charged  was  committed  by  the  defendant 
in  the  county  of  Carroll. 

2.  Criminal  law  ^»958(  I )»— Motion  for  new 
trial  for  newly  discoverod  evitfenoe  defective 
when  not  svpported  by  aflldavlts  of  proposed 
witnesses. 

The  ground  of  the  motion  for  a  new  trisl, 
baseu  upon  alleged  newiy  discovered  evidence, 
is  fatally  defective,  as  the  newly  discovered 
evidence  is  that  of  witnesses,  and  no  aflfidavits 
as  to  their  residence,  associates,  means  of 
knowledge,  character,  and  credibility  were  ad- 
duced.   Civil  Code  1910,  |  608G. 

3.  Vsrdlot  avthorlzsd  by  evidence. 

The  eyidence  authorised  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  triaL 

Error  from  City  (}ourt  of  Carrollton ;  Leon 
Hood,  Judge. 

Wade  Cartright  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

Jas.  Beall,  of  Carrollton,  for  plaintiff  in 
error. 

Willis  Smith,  Sol.,  of  CarroUton,  for  the 
State. 

BBOYLES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(27  Ga.  App.  286) 

FERGUSON  V.  R.  C.  HOGAN  &  BROS. 

(No.  12413.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1^21.) 

(Byllabu9  ly  ik9  Oourt  J 

1.  Sales  ^=»2l9(2)~Where  buyer  for  cash  ob- 
tains possession  without  payment,  subsequent 
accoptance  of  part  payment  held  not  to  change 
agreement. 

Wbere  personal  property  is  sold  for  cash, 
and  not  on  credit,  and  tlie  buyer  obtains  pos- 
session of  the  property  without  paying  for  it, 
the  mere  acceptance  by  the  seller  a  few  days 
thereafter  of  a  sum  of  money  from  the  buy- 
er as  part  payment  of  the  purchase  price  of 
the  property  does  not  change  the  transac- 
tion from  a  cash  sale  to  a  credit  sale;  and 
a  third  person  who  buys  the  property  from 
the  original  purchaser  obtains  no  title  there- 
to, and  the  property  can  be  recovered  by  the 
original  seller  in  an  action  in  trover.  It  would 
be  otherwise  if,  when  the  partial  payment  was 
made,  there  was  an  understanding  between 
the  parties  that  the  original  agreement  as  to 
a  cash  sale  was  abrogated,  and  an  agreement 
for  a  credit  sale  substituted. 

2.  Sufficiency  of  svldonoa. 

Under  the  above  ruling,  and  the  facts  of  the 
case,  the  verdict  in  favor  of  the  plaintiffs  was 
authorized  by  the  evidence,  and  none  of  the 
special  grounds  of  the  motion  for  a  new  trial 
shows  material  error. 

Luke,  J.,  dissenting. 

Error  from  City  Court  of  Houston  Coun- 
ty; A.  0.  Biley,  Judge. 

Action  by  B.  C.  Hogan  &  Bros,  against 
Alex  Ferguson.  Judgment  for  plaintifl,  and 
defendant  brings  error.    Affirmed. 

O.  C.  Hancock,  of  Macon,  for  plaintiff  in 
error. 

Walter  De  Fore  and  Jas.  O.  Bstes,  both  of 
Macon,  for  defendant  in  error. 

BBOYLES,  O.  J.  [1]  Hogan  ft  Bros, 
brought  a  suit  in  trover  against  Aiex  Fergu- 
son f6r  the  recovery  of  an  automobile.  The 
evidence  authorized  a  finding  that  the  car 
was  sold  by  the  plaintiffs  to  one  Moore  for 
$800,  and  that  the  transaction  was  a  cash 
sale,  and  not  a  credit  one,  and  that  the  orig- 
inal price  of  the  car  was  $1,000  which  was 
reduced  to  $800  in  consideration  of  the  fiict 
that  the  sale  was  to  t)e  a  cash  one.  The  evi- 
dence further  authorized  a  finding  that  the 
buyer,  by  artifice,  obtained  possession  of  the 
car  without  paying  anything  for  it,  and  that 
a  few  days  afterwards  the  manager  of  the 
plaintiffs  sent  one  of  their  salesmen  to  Moore 
with  instructions  to  get  the  car  or  the  iMy- 
ment  thereof  fpom  Moore,  and  that  Moore 
paid  the  salesman  $200  as  part  payment  on 
the  car,  and  that  ttiis  money  was  given  to  the 
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plaintiffs'  manager,  who  applied  it  on  the 
purchase  price  of  the  car.  Subsequently  to 
this  payment,  Moore  sold  the  car  to  Fergu- 
son, the  defendant  in  this  suit  While  there 
was  some  evidence  that  when  this  payment 
was  made  there  was  an  understanding  be- 
tween Moore  and  the  salesman  that  the  trans- 
action should  be  changed  from  a  cash  sale  to 
a  credit  one,  the  undisputed  evidence  was 
that  the  salesman  had  no  authority  to  make 
such  an  agreement  in  behalf  of  the  plaintiffs, 
and  that  such  an  agreement  was  never  made 
by  the  plaintiffs  or  their  manager.  In  the 
absence  of  such  an  agreement,  the  mere  ac- 
ceptance by  the  plaintiffs  of  the  $200  as 
part  payment  of  the  purchase  price  of  the 
car  would  not,  as  a  matter  of  law,  consti- 
tute an  abandonment  by  the  plaintiffs  of  the 
cash  sale  and  the  substitution  of  a  sale  on 
credit 

This  ruling  is  not  in  conflict  with  the  de- 
cision in  Moate  t.  Griswold,  107  S.  Ew  387, 
tliis  term  decided,  relied  on  by  counsel  for 
the  plaintiff  in  error.  In  that  case  the  prop- 
erty (an  electric  light  plant)  was  to  be  sold 
f6r  cash,  and  the  buyer  obtained  poi^session 
of  it  without  paying  for  it  and  sold  it  to  a 
third  person.  When  Moate,  the  original  sell- 
er of  the  property,  learned  of  these  facts,  he 
went  to  Griswold,  the  original  buyer,  and 
they  agreed  upon  a  settlement  as  follows: 
Griswold  was  to  pay  Moate  $54  and  ship 
him  another  plant  for  the  one  taken.  The 
$54  was  paid  and  retained  by  Moate,  but 
the  other  plant  was  never  shipped  by  Gris- 
wold, and  Moate  brought  suit  in  trover 
against  Griswold  to  recover  the  plant.  This 
court  held  that  these  facts  showed  a  waiver 
by  Moate  of  the  tortious  taking  of  the  prop- 
erty, and  a  ratification  of  the  conversion,  so 
as  to  prevent  a  recovery  in  trover. 

The  case  of  BuUard  v.  Bank  of  Madison, 
107  Ga.  772,  33  S.  R  684,  is  likewise  easily 
distinguishable  by  its  facts  from  the  present 
case.    In  that  case  a  planter  sold  cotton  for 
cash,  and  the  purchaser  obtained  possession 
of  the  cotton  without  paying  for  it,  and  sold 
it  to  a  third  person,  and  the  planter,  with 
knowledge  of  the  last  sale,  took  from  the  per- 
son to  whom  he  had  sold  the  cotton  for  cash 
bis  note  covering  the  value  of  the  cotton; 
and  the  Supreme  Court  held  that  this  con- 
stituted an  abandonment  of  the  cash  sale  and 
a  ratification  of  the  disposition  made  of  the 
cotton,  and  thereby  the  original  purchaser 
and  all  who  claimed  under  him  were  released 
from  liability  for  any  conversion  for  which 
they  may  have  been  guilty.     B\irthermore, 
there  was  undisputed  testimony  in  the  in- 
stant case  that  Ferguson  knew  at  the  time 
he  bought  the  automobile  from  Moore  that 
the  title  to  the  car  was  in  the  plaintiffs. 

[2]  All  the  issues  of  fact  in  the  case  were 
submitted  to  the  jury  with  appropriate  in- 
■troctlonB  thereon,  and  the  verdict  in  favor 


of  the  plaintiffs  was  amply  authorized  by 
the  evidence. 

All  the  grounds  of  the  amendment  to  the 
motion  for  a  new  trial  are  based  upon  al- 
leged errors  in  the  charge  of  the  court,  and 
are  without  substantial  merit  Judgment  af- 
firmed. 

BLOODWORTH,  J.,  concurs. 

LUKE,  J.  (dissenting).  I  do  not  agree  to 
the  Judgment  of  aflirmance  in  this  case,  for 
the  reason  that  in  my  opinion,  the  cash 
sale  of  the  automobile  was  abrogated  and  an 
agreement  for  a  credit  sale  substituted.  The 
acceptance  of  $200  as  part  payment  on  the 
purchase  price  and  the  credit  of  the  same 
upon  the  books  of  the  company  as  a  credit 
upon  the  purchase  price  rendered  the  sale 
one.  on  credit  thereby  divesting  the  original 
seller  of  title.  Therefore,  in  my  opinicm,  an 
action  in  trover  would  not  lie  against  a  third 
person  who  bought  the  car  subsequently  to 
the  payment  and  acceptance  of  the  $200i 


(27  Oa.  App.  288) 

PAYNE,  Agent  v.  SOUTHERN  COTTON  OIL 
CO.    (No.   12232.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1021.) 

(SyUahus  hy  the  Court.) 

1.  Removal  of  oaoses  ^s»l  I— Action  by  foreign 
eorporatlon  against  another  having  agency  In 
state  not  removable. 

An  action  by  a  corporation,  resident  of  New 
Jersey,  against  a  corporation,  resident  of  Vir- 
ginia, having  an  agency  in  Chatham  county,  Ga., 
could  not  originally  have  been  brought  in  the 
District  Court  of  the  United  States  for  the 
Southern  District  of  (Georgia,  and  hence  could 
not  be  removed  to  that  court  from  the  superior 
court  of  Chatham  county  on  the  ground  of  dl* 
verse  citizenship.  See  Pullman  Co.  v.  Suther- 
lin,  160  Ga.  662,  104  S.  E.  782. 

2.  Removal  of  causes  ^s>ll— Aotlon  by  foreign 
corporation  against  Director  General  of  Rail- 
roads held  not  removable. 

An  action  by  Southern  Cotton  (Ml  Company, 
resident  of  the  state  of  New  Jersey,  against 
John  Barton  Payne,  Director  Generid  of  Rail- 
roads, as  agent  appointed  by  the  President  of 
the  United  States  pursuant  to  the  provisions  of 
the  'Transportation  Act  of  February  28,  1920" 
(41  Stat.  466),  arising  out  of  the  possession, 
use,  and  operation  of  the  Atlantic  (joast  line 
Railroad  Company,  resident  of  the  state  of  Vir- 
ginia, under  tibe  provisions  of  the  act  of  Con- 
gress approved  August  ^,  1916  (89  Stat  619,  c. 
418),  entitled  "An  act  mailing  appropriations  for 
the  support  of  the  army  for  the  fiscal  year  end- 
ing June  thirtieth,  nineteen  hundred  and  seven- 
teen, and  for  other  purposes,"  and  under  the 
provisions  of  the  "Federal  Control  Act"  approv- 
ed Mardi  21,  1918  (U.  S.  Comp.  St.  1918,  U.  S. 


For  other 


Me  same  topic  and  KBT-NUMBBR  In  ail  Ker-Numbared  Dleeata  and  Indexaa 


72 


108  SOUTHEASTERN  REPORTER 


^<ji 

h^^* 


Gomp.  St  Ann.  Supp.  1919,  §§  3115%a> 
3116%p),  !■  not  removable  from  tiie  superior 
court  of  Chatham  county,  Ga.,  to  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  Georgia.  The  action  as  pleaded 
could  not  originally  have  been  brought  in  sudi 
District  Court,  and  by  no  proTision  of  Trans- 
portation Act,  1920,  was  the  status  changed. 

3.  Motion  to  raoiova  prapoiiy  overruled. 

It  was  not  error  for  the  court  to  overrule 
the  motion  of  the  defendant  to  remove  the  case 
to  the  District  Court  of  the  United  States. 

Error  from  Superior  Conrt,  Chatham  Coun- 
ty; P.  W.  Meldrlm,  Judge. 

Action  by  the  Southern  Cotton  Oil  Com- 
pany against  J.  B.  Payne,  Director  Goieral, 
etc.  A  motion  to  remove  the  case  to  the  Unit- 
ed States  District  Court  was  overruled,  and 
defendant  brings  error.    Affirmed. 

Lawrence  ft  Abrahams,  of  Savannah,  for 
plaintiff  in  error. 

Chas.  E.  Cotterin,  of  Atlanta*  for  defend- 
ant in  error. 

LUKE,  J.    Judgmoit  affirmed. 

ft 

BROYLES,  a  J.,  and  BLOODWORTH,  J^ 
concur. 


(27  Qa.  App.  204) 

GARCIA  8.  en  C.  V.  TAGQART  COAL  CO. 

(No.  12181.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  17,  1921.    Rehearing  Denied 

June  80»  1021.) 

(ayUabuM  by  the  Oouri.) 

1.  Ploading  «=»406(l)— Sales  «=>4l6(l)~Evl- 
deioo  not  irrelevant  or  Immaterial  when  tend- 
lag  to  prove  allegations  not  attacked  by  de* 
mnrror  or  motion;  In  action  for  seller's 
breaeb  evidenoe  bold  erronoonsly  oxclndod. 

When  the  suffideni^  of  a  petition  is  not 
challenged  by  a  demurrer  or  a  motion  to  strike, 
and  the  plaintiff  offers  evidence  which  proves, 
or  tends  to  prove,  any  allegation  in  the  petition, 
it  is  error  for  the  court  to  reject  the  evidence 
on  the  ground  that  it  is  irrelevant  and  imma- 
terial. 

2.  Salea  «3»4l8(7)»Bnyer  on  sellor'a  breach 
must  buy  best  eubstltuto  and  ordinarily  In 
nearest  available  market;  failure  to  buy  In 
nearest  avallablo  market  does  not  prevent 
recovery  where  price  or  transportation  cost 
no  greater. 

Where  it  is  known  to  both  parties  to  a  con- 
tract for  the  sale  of  goods,  at  the  time  of  the 
execution  of  the  contract,  that  the  goods  are 
being  bought  for  the  purpose  of  resale,  and 
the  seller  subsequently  breaches  the  contract 
by  failing  to  deliver  the  goods  within  the  time 
designated  in  the  contract,  and  there  is  no 
available  market  in  which  the  buyer  can  readi- 
ly obtain  the  same  quality  of  goods,  the  buyer, 


in  order  to  charge  the  seller  with  the  differ- 
ence between  the  contract  price  of  the  go9#i 
and  the  price  of  the  substitute  goods,  bought 
by  the  buyeir  after  the  contract  was  breadtfd. 
with  cost  of  transportation  to  the  place  of  do- 
livery  named  in  the  contract,  must  purchase  the 
best  substitute  obtainable,  using  reasonablo 
care  and  diligence,  and  ordinarily  must  boy 
them  in  the  nearest  available  market.  How- 
ever, this  rule  (as  to  buying  in  the  nearest 
available  market)  is  based  solely  upon  the 
ground  that  the  buyer  must  lessen  the  seller's 
loss  as  much  as  possible,  and  it  obviously  does 
not  apply  in  a  case  where  the  buyer  goes  to  a 
market  other  than  the  nearest  available  one, 
and  purchases  there  as  good  a  substitute,  and 
as  cheaply,  as  he  could  have  bought  in  the 
nearest  available  market,  and  where  the  cost 
of  transportation  is  no  more  than  it  would  have 
been  if  the  goods  had  been  bought  in  the  near- 
est available  market. 


3.  Sales  «=»4II,  417,  42a-.Triai  ^=s>l39(l)-i 
Potitlon  held  to  state  cause  of  action  lor 
difference  between  contraot  price  and  cost  of 
substltnte  upon  seller's  breaob;  ovidence  Md 
to  warrant  finding  of  seller's  knowledge  that 
pnrohase  was  for  resale;    evidence  bold  to 
make  case  for  Jury;  when  verdict  should  bo 
directed    stated;     failure   to    prove    market 
value  except  op  last  date  for  delivery  held 
not  to  prevent  recovery;  "undertake^;  buy- 
er's ability  and  readiness  to  pay  not  condition 
of  delivery;  evidence  bold  to  warrant  infor- 
enoe  of  buyer's  ability  and  readiness  to  pay 
price. 
The  petition  set  out  a  cause  of  action;  and, 
under  the  evidence  adduced,^  a  verdict  for  the 
defendant  was  not  demanded.    The  court  there- 
fore erred  in  directing  a  verdict  in  favor  of  that 
party. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Under- 
take.] 

Error  from  Gity  Gonrt  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  Marcelino  Garcia  S.  en  0. 
against  the  Taggart  Ck)al  Company.  Judg- 
ment for  defendant  on  a  directed  verdict, 
and  plaintiff  brings  error.    Reversed. 

The  contract  sued  on  in  this  case  is  con- 
tained in  a  letter  from  the  plaintiff  to  the 
defendant  company,  dated  April  22, 1918,  and 
accepted  April  24»  1918,  which  reads  as  fol- 
lows: 

'*We  are  pleased  to  confirm  by  the  present 
our  dosing  with  you  through  Mr.  B.  P.  Lopes 
for  10,000  tons  of  high  volatile  coal,  similar 
more  or  less  to  Westmoreland,  for  delivery  by 
barges  at  the  ports  of  Sagua  la  Grande  or  C!ai- 
barien  {Cuba],  in  accord  with  our  instructions, 
at  the  price  of  $13.75  per  ton  of  2^240  pounds, 
cost,  freight,  and  insurance,  delivery  to  be  made 
during  the  months  of  July  to  November,  1918» 
inclusive;  it  being  understood  that  you  will  un- 
dertake by  every  possible  means  to  make  a 
proportionate  delivery  of  the  entire  quantity 
in  each  month  commencing  hi  July  next  and 
finishing  in  November  next.    We  are  to  have  the 
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privilege  on  our  part  of  increasing  this  contract 
to  a  maximnm  of  20,000  tons  under  the  same 
conditions  as  applicable  to  the  first  10,000  tons, 
and  which  option  is  to  be  open  to  us  until  the 
15th  of  June,  1018,  induaiTe.  We  shall  be  al* 
lowed  for  the  discharge  of  each  barge  the  time 
required  for  tugs  to  run  from  port  of  discharge 
light  to  Key  West  and  return  to  port  in  Cuba 
with  another  bargeload  and  which  time  is  esti- 
mated to  be  about  four  days,  t)ut  in  any  event 
we  guarantee  to  take  the  cargo  out  as  fast  as 
the  vessels  can  deliver  same.  Payment  is  to 
be  made  30  days  after  date  of  barge's  clearance 
for  Cuba,  or,  if  preferable  to  you,  by  drafts 
at  30  days  date  of  clearance  of  vessels,  payable 
in  this  city  [New  York].  In  confirmation  of  this 
transaction  we  will  appreciate  very  much  re- 
turning to  us  the  inclosed  duplicate  copy  of  this 
present  letter  duly  accepted  by  you  and  which 
we  require  for  our  files." 

The  petition  alleged  among  other  things, 
the  following  t&cts: 

"That  at  the  time  said  contract  was  made 
said  defendant  company  well  knew  that  peti- 
tioner was  engaged  in  the  business  of  purchas- 
teg  coal  for  resale  to  sugar  mills  in  Cuba,  who 
required  all  of  their  supplies  by  December  Ist 
in  each  year  for  use  during  the  grinding  season, 
beginning  soon  thereafter,  and  before  said  con- 
tract was  reduced  to  writing  Mr.  R.  P.  Lopei, 
who  is  referred  to  in  said  contract  and  who  ne- 
iTotiated  the  purchase  of  said  coal,  notified  said 
defendant  company  that  petitioner  was  pur- 
chasing said  coal  for  the  purpose  aforesaid; 
that  said  defendant  company  failed  to  make  a 
single  delivery  of  coal  under  said  contract  until 
the  month  of  November  of  said  year;  that  dur- 
ing the  time  limit  of  said  contract  petitioner 
repeatedly  urged  said  defendant  company  to 
provide  means  for  delivering  the  10,000  tons  of 
coal  sold  to  it;  that  it  offered  to  said  defend- 
ant company  a  Cuban  tugboat  and  a  fleet  of 
barges  which  could  be  chartered  from  Domingo 
Naxabal,  of  Cienfuegos,  Cuba,  which  offer  was 
refused,  and  that  it  requested  said  defendant 
company  t6  divert  some  of  the  coal  which  it 
was  shipping  to  Havana,  Cuba,  to  the  ports  of 
Sagua  la  Grande  and  Caibarien,  whidi  request 
was  likewise  refused;  that  during  the  month 
of  October,  1918,  said  defendant  company  au- 
thorized petitioner  to  charter  for  defendant's 
account,  from  the  Sugar  Products  Company  of 
Kew  York  City,  a  small  steamer,  the  Hopper, 
and  several  barges  to  be  used  in  delivering  as 
much  coal  as  possible  under  said  contract  from 
Key  West,  Fla.,  to  said  Cuban  ports;  but  by 
reason  of  the  fact  that  said  defendant  com- 
pany failed  to  assemble  coal  in  sufficient  quan- 
tities at  Key  West,  only  078  tons  of  coal  were 
deliyered  by  this  means  during  the  remainder 
of  the  contract  time/* 

The  petition  contained  yarloug  letters  and 
feeiegrams  sent  by  the  plaintifiT  to  the  defend- 
ant company  during  the  life  of  the  contract, 
urging  and  demanding  deliveries  of  the  coal 
purchafied,  and  renotifylng  the  defendant  of 
the  purpose  for  which  the  coal  was  bought 
The  petition  further  alleged^ 

That  the  defendant  company  failed  to  deliver 
within  the  contract  time  7,446  tons  of  the  cosl 


purchased;  that  the  market  price  of  coal  sim- 
ilar more  or  less  to  Westmoreland,  at  Sagua 
la  Grande  and  at  Caibarien,  on  November  30, 
1918,  was  $18  per  ton,  but  petitioner  was  una- 
ble to  purchase  all  of  the  coal  remaining  unde- 
livered by  said  defendant  company,  in  sufficient 
quantities  for  immediate  delivery,  in  any  Cuban 
market,  and  was  compelled  to  purchase  the 
greater  portion  of  said  coal  in  the  markets  of 
the  United  States  and  to  deliver  same  by  steam- 
ers at  said  Cuban  ports;  that  '*in  order  to  make 
prompt  deliveries  of  coal  to  its  customers  in 
Cuba  petitioner  purchased  and  transported 
from  Newport  News,  Ya.,  to  Caibarien,  Cuba, 
by  the  steamship  Ottar,  1,937  tons  of  coal  at 
a  total  cost,  including  tiie  purchase  price, 
freight,  and  insurance,  of  $31,928.36;  that  it 
purchased  and  transported  from  Newport  News 
to  Caibarien,  by  the  steamship  Nicholas  Cuneo, 
827  tons  of  coal  at  a  total  cost,  including  the 
purchase  price,  freight,  and  insurance,  of  $13,- 
371.30;  that  it  purchased  and  transported  from 
Newport  News  to  Sagua  la  Grande,  by  the 
steamship  Thyra  S.,  1,603  tons  of  coal  at  a 
total  cost,  including  the  purchase  price,  freight, 
and  insurance,  of  $25,080.88;  that  it  purchased 
and  transported  from  Newport  News  to  Cai- 
barien, by  the  steamship  Adonis,  1,955  tons  of 
coal  at  a  total  cost,  including  the  purchase 
price,  freight,  and  insurance,  of  $32,119.13, 
and  that  it  purchased  at  Sagua  la  Grande, 
Cuba,  1,128  tons  of  coal  at  $18  per  ton,  or  at 
a  total  cost  of  $20,214,  making  a  total  of  7,445 
tons  so  purchased  for  the  purpose  of  replac- 
ing nondeliveries  by  said  defendant  company,  at 
a  total  cost  of  $122,713.67;"  that  '*for  the  pur- 
pose of  moving  said  coal  from  Newport  News 
to  Cuba  petitioner  was  compelled  to  charter 
from  the  Munson  Steamship  Line,  as  agents  for 
the  United  States  Shipping  Board  Emergency 
Fleet  Corporation,  the  steamships  Ottar  and 
Adonis,  and  from  the  Atlantic  Fruit  Company 
of  New  York  the  steamship  Nicholas  Cuneo, 
and  was  required  in  the  case  of  each  steamship 
so  chartered  to  make  and  execute  a  charter 
party,**  containing  provisions  for  demurrage; 
that,  "although  each  cargo  was  loaded  and  dis- 
charged as  fast  as  the  port  facilities  at  New- 
port News  and  Caibarien  would  permit,"  peti- 
tioner 'incurred  and  became  liable  to  pay  de- 
murrage bills  aggregating  the  sum  of  $11,- 
555.11." 

Attached  to  the  petition  as  an  exhibit  was 
an  itemized  statement  of  each  demurrage 
bill.    The  petition  further  alleged  that — 

''By  reason  of  the  failure  of  said  defendant 
company  to  deliver  7,445  tons  of  the  coal  pur- 
chased from  it  in  accordance  with  the  terms  of 
the  contract,  petitioner  sustained*  an  actual 
loss  and  damage  of  $81,900.08." 

A  statement  of  petitioner's  alleged  dam- 
ages was  attached  to  the  petition  as  an  ex- 
hibit By  way  of  amendment  petitioner  al- 
leged that — 

''All  of  the  coal  purchased  as  aforesaid  waa 
of  the  kind  described  in  petitioner's  eontract 
with  said  defendant  company,  except  the  car- 
goes shipped  on  the  steamers  Ottar  and  Adonis,, 
which  were  New  River  coala  once  screened,  a. 
very  lumpy  coal,  and  the  best  substitute  to  be 
found  in  the  market  at  the  time  said  cargoes. 
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were  respectively  purchased;  that  said  coal 
was  purchased  at  the  lowest  prices  obtainable 
for  immediate  delivery;  and  that  the  whole 
amount  was  delivered  in  Cuba  by  January  20, 
1919,  at  the  smallest  cost  and  expense  possible." 

The  defendant  filed  an  answer  admitting 
the  contract  but  denying  any  liability  there- 
under, and  denying  that  the  defendant  was 
notifled  at  the  time  tlie  contract  was  made 
that  the  coal  was  b^g  purchased  for  the 
purpose  of  resale.  The  defendant  admitted 
also  that  it  had  failed  to  deliver  within  the 
contract  time  7,445  tons  of  the  coal  purchas- 
ed from  it,  but  alleged  that  deliveries  were 
made  after  the  contract  time,  with  the  full 
knowledge  and  consent  of  the  plaintiff; 
also  that  if  the  plaintiff  had  purchased  and 
transported  coal  from  Newport  News,  Va., 
as  stated  in  the  petition,  the  same  was  not 
done  under  any  contract  with  the  defendant, 
and  the  defendant  is  not  responsible  therefor, 
and  that  the  defendant  was  given  no  notice 
of  what  the  plaintiff  proposed  to  do  and  no 
opportunity  for  furnishing  the  coal  called 
for  by  the  contract  By  an  amendment  to 
the  answer  the  defendant  expressly  denied 
that  it  was  liable  for  any  of  the  damages  or 
expenses  set  out  in  the  petition,  or  that  any 
of  them  were  collectable,  even  If  the  damages 
were  sustained  and  the  expenses  incurred. 

No  demurrer,  either  general  or  special, 
was  interposed,  and  the  court,  after  ex<dud- 
ing  certain  evidence  offered  by  the  plaintiff, 
directed  a  verdict  for  the  defendant;  the 
court  saying  to  the  jury: 

*'I  have  had  a  great  deal  of  difficnlty  in  com- 
ing finally  to  a  conclusion  as  to  the  law  of  this 
case.  It  has  interested  me  a  great  deal,  the 
arguments  were  illuminating,  and  the  respec- 
tive positions  of  the  parties  forcefully  present- 
ed. I  have  given  to  it  every  moment  of  avail- 
able time  since  you  were  discharged  on  Wednes- 
day, and  I  have  finally  come  to  the  conclusion 
to  charge  you  as  per  the  first  request  of  the 
defendant  in  the  case,  that  is  to  say,  that  in 
viae  of  the  plcadincM  and  the  law  [italics  ours] 
the  court  directs  the  jury  to  find  in  favor  of  the 
defendant,  and  I  will  ask  Judge  Adams  to  enter 
a  verdict  to  that  effect** 

To  this  judgment  the  plaintiff  excepted, 
and  assigned  error  upon  the  rejection  of  the 
proffered  testimony,  and  also  upon  the  di- 
rection of  the  verdict.  In  order  to  avoid  rep- 
etition the  material  evidence  excluded  by 
the  court,  as  well  as  that  admitted,  is  not 
set  forth  In  this  statement  of  facts,  but  wUl 
be  found  stated  In  the  following  opinion. 

Hitch,  Denmark  ft  Lovett,  of  Savannah, 
for  plaintiff  in  error. 

Adams  ft  Adams,  of  Savannah,  fbr  defend- 
ant in  error. 

BBOYLESS,  O.  J.  (after  stating  the  facts  as 
above).  [2]  The  plaintiff  In  error  contends 
that. under  the  ruling  In  the  case  of  Hard- 
wood Lfumber  Ck).  v.  Adam  ft  Stelnbrugge, 
134  Ga.  821,  68  S.  B.  725,  32  L.  B.  A.  (N.  S.) 


192,  the  petition  set  forth  a  cause  of  action ; 
whereas  the  defendant  in  error  contends 
that  under  the  ruling  of  this  court  in  Twin 
City  Lumber  Oo.  v.  Daniels,  22  Ga.  Ai^.  578, 
96  S.  E.  437,  it  did  not  In  each  of  these 
cases  the  decision  is  well  considered  and 
ably  written,  but,  when  carefully  compared, 
the  decisions  are  not  at  all  conflicting.  The 
Hardwood  Lumber  Co.  Case  was  a  suit  for 
the  breach  of  a  contract  for  the  failure  to 
deliver  a  specified  quality  of  lumber;  the 
plaintiffs  alleging  that  the  defendant  had 
notice  at  the  time  the  contract  was  made 
that  the  lumber  In  question  was  purchased 
for  the  purpose  of  resale,  and  that,  by  rea- 
son of  the  defendant's  breach  of  the  contract 
they  were  compelled  to  buy  lumber  to  fill 
their  subcontract  at  a  higher  price  than  that 
at  which  they  had  purchased  it  from  the  de- 
fendant, and  sought  to  recover  as  damages 
the  difference  between  the  contract  price  of 
the  lumber  and  the  price  they  were  f6rced 
to  pay  for  it,  plus  the  exx)ense  of  transpor- 
tation. They  recovered  the  full  amount 
sued  for,  a  motion  for  a  new  trial  was  over- 
ruled, and  the  defendant  excepted,  contend- 
ing that  the  proper  measure  of  damages  was 
the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  fixed 
for  delivery.  The  Supreme  Court  affirmed 
the  judgment  of  the  trial  court;  the  first, 
second,  and  third  headnotes  of  the  decision 
being  as  follows: 

"The  ffeneral  rule  is  that  in  a  suit  for  breach 
of  contn»;t  for  failure  to  deliver  goods  of  a  cer- 
tain quality  sold  at  a  specified  price,  the  meas- 
ure of  damages  is  the  difference  between  the 
contract  price  and  the  market  price  at  the  time 
and  place  of  delivery.  This  is  not  an  inflex- 
ible rule  in  all  cases,  so  as  to  exclude  a  recov- 
ery of  actual  damages  sustained  in  cases  to 
which  such  rule  in  iti  very  nature  Is  inappli- 
cable ;  as,  where  there  is  no  marlcet  at  the  time 
and  place  of  delivery  by  which  damages  <*an 
be  measured,  and  resort  must  be  bad  to  the 
nparest  available  market,  with  the  cost  of  ship- 
mfmt  to  the  place  of  delivery  added.  If  goodn 
nre  bought  for  the  purpo»e  of  re9ale,  and  90 
known  to  hoth  partite,  and  upon  failure  of  the 
seller  to  deliver  there  is  no  market  In  vshich 
the  buyer  onn  readilif  obtain  them,  he  may  go 
into  the  market  and  purchase  the  best  substi- 
tute obtainable,  using  reasonable  care  and  dili- 
gence, and  charging  the  seller  with  the  differ^ 
ence  between  the  contract  price  of  the  goods 
and  the  price  of  the  goods  substituted.**  (Ital- 
ics ours.) 

Xq  discussing  these  principles,  Justice 
Lumpkin,  who  delivered  the  opinion  for  the 
court  said: 

**Damages  are  given  em  compensation  for  the 
injury  done.  'Damages  recoverable  for  a 
breach  of  contract  are  such  as  arise  naturally 
and  according  to  the  usual  course  of  things 
from  such  breach,  and  such  as  the  parties  ooq- 
teroplated  when  Uie  contract  was  made,  as  the 
probable  result  of  its  breach.*  Civil  Code»  ( 
3799  (CivU  Code  1910,  8  4396).  *Any  neces- 
sary expenses  which  one  of  two  contracting  par^ 
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be  recovered  as  damages.'  Section  3806  {CML 
Code  1910,  §  440^.  One  injured  by  a  breach  of 
contract  is  bound  to  lessen  the  damages  as  far 
an  practicable  by  the  use  of  ordinary  care  and 
diHgence.  Section  8802  (Civn  Code  1910.  | 
4898).** 

^fter  stating  the  general  role  already 
quoted  from  the  headnotes,  the  opinion  pro- 
ceeds as  follows: 

"It  is  evident  that  the  general  rule  cannot 
be  taken  as  a  Procrustean  one,  subject  to  no 
exception  or  modification.  If  so,  it  would  ex- 
clude the  possibility  of  recovering  profits,  where 
[which  were]  in  contemplation  of  the  parties 
at  the  time  of  the  contract** 

The  court  In  that  case  quoted  with  ap- 
proval and  evidently  based  Its  decision  upon 
Mr.  Benjamin's  statement  of  the  rule  (2 
Benjamin  on  Sales  fOth  Am.  Ed.]  |  1S27), 
which  is,  in  part,  as  follows: 

"If  at  the  time  of  the  sale  the  existence  of 
a  subcontract  is  made  known  to  the  seller,  the 
buyer,  on  the  seller's  default  in  delivering  goods, 
has  two  courses  open  to  him:  (1)  He  may  elect 
to  fulfill  his  subcontract,  and  for  that  purpose 
go  into  the  market  and  purchase  the  best  sub- 
stftute  obtainable,  charging  the  seller  with  the 
difference  between  the  contract  price  of  the 
coodff  and  the  price  of  the  goods  substituted. 
(2)  He  may  elect  to  abandon  his  subcontract, 
and  in  that  case  he  may  recover  as  damages 
against  the  seDer  (a)  his  loss  of  profits  on  the 
subsnle,  and  (b)  any  penalties  he  may  be  liable 
to  pay  for  breach  of  his  subcontract.  •  •  • 
If  at  the  time  of  the  sale  the  existence  of  a 
subcontract  is  not  made  known  to  the  seller, 
1  knowledge  on  his  part  that  the  buyer  is  pur- 
••hasing  with  the  general  intention  to  resell,  or 
notice  of  the  tuUsontraet  ffiven  to  hUn  suhne- 
^ueni  to  the  date  of  the  oontraot^  will  not  ren- 
der him  liable  for  the  buyer's  loss  of  profits 
on  such  subcontract;  the  buyer  map  either 
procure  the  heift  enh^titute  for  the  ffooHn  <m  he- 
fore,  and  fulfill  hin  ftuhoontraet,  oharpinff  the 
seUer  ^oUh  the  difference  in  prioe»  or  almndon 
*he  subcontract  and  bring  his  action  for  dam- 
agm,  when  the  ordinary  rule,  it  would  seem, 
win  apply.  •  •  •  In  every  ♦•awe  the  buyer. 
to  entitle  him  to  recover  the  fuTI  amount  of 
damafres,  must  have  acted  thronrtout  as  a  rea- 
sonable man  of  business,  and  done  all  in  his 
power  to  mitigate  the  loss.**    (Italics  ours.) 

[S]  How  stands  the  Instant  case  in  com- 
parison with  the  Hardwood  Lumber  Co. 
Case?  The  allegations  of  the  present  peti- 
tion were  sufficient  to  make  a  case  for  actual 
damages  sustained  by  reason  of  the  defend- 
ant's breach  of  its  contract,  to  wit:  The  dif- 
ference between  the  contract  price  and  the 
price  of  the  coal  purchased  by  the  plaintiff 
to  order  to  carry  out  the  subcontract,  plus 
the  cost  of  freight,  demurrage,  and  insur- 
ance. The  petition  alleges  (and  in  deter- 
mining whether  a  cause  of  action  was  set 
forth  the  allegations  must  be  treated  as 
true)  that  at  the  time  the  contract  was  made 
Hie  defendant  well  knew  that  the  plaintiff 


coal  fOr  resale  to  sugar  mills  in  Cuba  which 
required  all  of  their  supplies  by  the  1st  of 
December,  and  that  B,  P.  Lopez,  who  Is  re- 
ferred to  in  the  contract  and  who  negotiated 
the  purchase  of  the  coal,  notified  the  defend- 
ant, before  the  contract  was  reduced  to  writ- 
ing, that  the  plaintiff  was  buying  the  coal 
for  the  specific  purpose  of  resale.  We  are 
therefore  constrained  to  hold  that  the  peti- 
tion set  forth  a  cause  of  action  under  the 
exception  to  the  general  rule  announced  in 
the  Hardwood  Lumber  Co.  Case,  supra. 

As  to  the  case  of  Twin  City  Lumber  C\).  v. 
Daniels,  supra,  it  is  clearly  distinguishable 
from  the  Hardwood  Lumber  0>.  (?ase  and 
the  case  sub  judice.  In  fact.  Judge  Blood- 
worth,  who  wrote  the  decision  in  that  case- 
for  the  court,  not  only  recognized  the  bind- 
ing force  of  the  Hardwood  Lumber  Co.  Case^ 
but  took  occasion  to  differentiate  it  He- 
said: 

••The  plaintiff  in  error  relies  largely  on  the 
case  of  Hardwood  Lumber  Co.  v.  Adam,  suprav 
That  case  is  easily  differentiated  from  the  In- 
stant one.  There  the  seller  had  knowledge  at 
the  time  of  the  execution  of  the  contract  and 
at  the  time  of  each  extension  thereof,  that  the 
lumber  was  purchased  for  the  purpoee  of  reeaie^ 
The  petition  in  this  case  does  not  disclose  such 
a  condition."    (Italics  ours.) 

The  case  of  Sanders,  Swann  &  Co.  t.  Al- 
len, 124  Ga.  684,  52  S.  E.  884,  is  also  easily 
differentiated  from  the  case  under  review, 
since  it  is  stated  in  that  case  that — 

"It  was  not  alleged  or  shown  that  tiie  defend- 
anti  had  any  notice  that  the  cotton  they  con- 
tracted to  sell  the  plaintiffs  had  been  resold  by 
them.** 

» 

[1]  Having  seen  that  the  petition  set  forth 
a  cause  of  action,  and  that  therefore  the 
court  erred  in  directing  a  verdict  for  the 
defendant,  ••in  view  of  the  pleadings  and  the 
law,**  we  must  next  consider  whether  or  not 
the  verdict  directed  was  demanded  under 
the  evidence;  for,  if  the  ruling  of  the  court 
was  correct  for  any  reason,  it  should  be  af- 
firmed. This  calls  upon  us  to  first  deter- 
mine whether  certain  evidence  offered  by  the 
plaintiff  was  erroneously  rejected.  We  think 
it  was.  The  legal  sufficiency  of  the  plain- 
tifTs  petition  was  not  challenged  by  demur- 
rer or  a  motion  in  the  nature  thereof,  and — 

••It  cannot  be  at  this  time  even  a  matter  of 
slight  doubt  that  a  plaintiff  Is  entitled  to  prove 
everything  he  alleges  in  a  petition  upon  which 
he  in  permitted  to  go  to  trial  without  objectioo 
on  the  part  of  the  defendant  either  to  its  form 
or  its  Hubstance."  Mayor,  etc.,  of  Macon  v.  Mel- 
ton, 115  Ga.  153,  41  S.  E.  499. 

The  depositions  of  F.  H.  Rhol  tended  to 
establish  material  allegations  of  the  peti- 
tion, and  were  therefore  Improperly  reject'^O. 
This  witness  testified,  by  depositiona.  as  to 
the  quantity  of  coal  purchased  by  the  phiiu- 
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tiff,  after  the  breadi  of  the  contract,  at 
Newport  Newa,  and  Its  cost,  including  the 
purchase  price,  freight,  and  insurance;  also 
that  high  volatile  coal  is  of  a  lumpier  nature 
than  low  volatile  coal,  and  that  two  of  the 
cargoes  were  high  volatile  coal,  similar  more 
or  less  to  "Westmoreland**  coal,  and  that  the 
two  other  cargoes  "were  New  River  coals, 
once  screened,  also  very  lumpy/*  and  "came 
at  chat  time  nearest  to  anything  to  West- 
moreland that  we  could  find  in  the  market" ; 
also  that— 

"At  the  time  the  sales  were  made  the  United 
States  government  had  establisbed  the  prices 
for  export  coal,  *  *  ^  and  the  price  charges 
there  were  *  •  •  tidewater  prices.  I  don't 
think  Maroclino  Garcia  S.  en  O.  could  have 
purchased  this  coal  at  a  lower  price,  I  don't 
think  80,  as  the  prices  at  that  given  period 
were  established  hy  the  United  States  Fuel  Ad- 
ministration, *  *  *  Those  prices  were  a5- 
soluieHy  in  vogue  at  the  time  of  these  sales.  We 
had  to  be  thoronghly  familiar  with  the  prices 
of  coal  at  that  time.  *  •  '•  There  was  a 
great  shortness  of  coal,  and  I  doubt  very  mudi 
if  Garcia  could  have  bought  any  coal  in  Cuba 
at  that  time.  I  was  familiar  with  the  transpor- 
tation rates  of  coal  from  the  United  States  of 
America  to  Cuban  ports  and  particularly  ports 
of  Oaibarien  and  Sagua  la  Grande  at  that  time. 
*  *  *  The  rate  was  the  same  from  every 
Amarioan  port  to  these  Cuban  ports.**  (Italics 
oun.) 

As  to  the  charter  parties  referred  to  in  the 
petition,  this  witness  testified: 

"There  was  a  uniform  charter  party,  as  ap- 
proved by  the  Joint  committee  of  the  West  In- 
dies transportation  of  the  United  States  Ship- 
ping Board  and  United  States  Fuel  Adminis- 
tratibn,  covering  those  elauses,  and  all  charter 
parties  made  under  that  form  carried  the  de- 
murrage and  dispatcn  clause  as  expressed 
therein,  namely,  48  cents  per  gross  registered 
ton  per  day,  and  16  cents  per  gross  registered 
ton  per  day  dispatched,  the  steamer  to  dis- 
charge at  the  rate  of  800  tons  per  running 
day,  Sundays  and  holidays  excepted,  except  in 
the  case  when  a  steamer  was  under  demur- 
rage. 


*9 


This  witness  testified  also,  on  cross-exam- 
ination, that  all  restrictions  by  the  Shipping 
Board  and  fixed  rates  that  he  had  mentioned 
applied  **to  aU  tannage  whether  they  toere 
barges  or  steamers**  (italics  ourfi).  (It  will 
be  recalled  that  the  contract  called  for  the 
shipment  of  the  coal  by  barges.)  The  reject- 
ed testimony  of  Carlos  Garcia  also  tended  to 
establish  material  allegations  of  the  plain- 
tiff's petition,  and  was  likewise  erroneously 
excluded.  This  witness  offered  to  testify  as 
follows: 

"I  made  these  purchases  of  coal  for  quick 
delivery  to  the  sugar  mills  In  Cuba  to  replace 
the  coal  that  the  Taggart  Coal  Ck>mpany  had 
failed  to  deliver  to  us.  The  necessity  at  the 
time  of  making  purchases  for  immediate  deliv- 
ery at  Sagua  la  Grande  or  Caibarien  was  that 
we  were  at  the  beginning  of  December  already, 
vid  we  were  continuously  receiving  cables  from 


our  dients  in  Cuba,  the  sugar  mills,  stating 
that  if  they  did  not  receive  the  coal  during 
December  at  the  latest,  since  it  was  already  de- 
layed»  that  they  would  make  us  responsible 
for  their  losses.  I  made  efforts  to  buy  this 
coal  from  others.  *  *  *  I  could  secure 
nothing  for  immediate  shipment  I  purchased 
the  New  River  coal  that  these  invoices  called 
for  because  this  was  the  only  ooal  available 
for  immediate  delivery.  The  quality  is  very 
similar  to  the  coal  specified  in  our  contract 
with  Taggart  •  •  •  There  is  only  a  differ- 
ence in  price  of  $.289  per  ton.  *  *  *  I  did 
not  hesitate  in  buying  that  coal.  «  •  •  The 
coal  was  accepted  by  the  sugar  mills."  (Italics 
ours.) 

The  rejected  interrogatories  of  W.  W. 
Houston  also  clearly  tended  to  establish  ma- 
terial allegations  of  the  petition,  and  were 
therefore  erroneously  exduded.  This  wit- 
ness' testimony  related  to  the  quantity  of 
coal  loaded  on  each  steamer,  and  also  fur- 
nished facts  and  figures  as  to  the  cost  of 
loading  each  steamer,  necessary  to  compute 
demurrage  charges.  The  same  is  true  of  the 
rejected  interrogatories  of  Arturo  Alfonso 
Acosta,  whose  testimony  related  to  and  tend- 
ed to  establish  the  allegations  of  the  petition 
as  to  the  quantity  of  coal  unloaded  by  the 
plaintiff  in  Chiba,  and  furnished  facts  and 
figures  necessary  to  compute  demurrage 
charges.  The  certified  copies  of  the  four 
charter  parties  were  likewise  erroneously  ex- 
cluded, since  this  documentary  evidence  con- 
tained the  freight  rate  on  coal  from  Newport 
News  to  the  (3uban  ports,  etc. 

The  following  evidence  was  admitted:  B. 
B.  Lopez,  a  witness  for  the  plaintiff,  testi- 
fied: 

"I  know  the  plaintiff  and  defendant  In  this 
case.  I  am  the  Mr.  B.  P.  Lopez  who  is  men- 
tioned in  the  contract  involved  in  this  case.  At 
the  time  of  my  negotiations  witii  the  Taggart 
Coal  Company,  and  before  this  oontraot  was  re- 
duced to  writing  and  signed,  1  had  a  conversa- 
tion with  Mr.  Grant  Taggart,  president  of  the 
company,  in  regard  to  the  time  limit  of  the  con- 
tract and  as  to  why  the  time  limit  should  be 
fixed  as  between  July  and  November,  inclusive. 
I  told  him  that  the  contract  had  to  be  fulfilled 
in  all  its  terms ;  of  course,  must  have  the  coal 
there  on  time  on  account  of  it  has  to  be  received 
by  the  sugar  mills.  1  made  statement  to  him  as 
to  purpose  for  which  this  coal  was  to  be  pur- 
chased ;  that  it  was  for  the  sugar  mills  in  Cuba 
and  that  they  had  to  deliver  them  on  time.** 
(Italics  ours.) 

This  evidence  tended  to  support  the  alle- 
gation of  the  petition  that  the  defendant  had 
notice  at  the  time  the  contract  was  made 
that  the  coal  in  question  was  purdiased  for 
resale.  So,  also,  the  following  telegram  from 
the  defendant  to  the  plaintiff,  which  was 
introduced  in  evidence,  tended  to  establish 
that  such  notice  was  i^ven  the  defendant: 

'^It  is  believed  freight  rate  advanced  by  gov- 
ernment will  be  as  high  as  eighty  cents  per  ton. 
Therefore  we  advise  regarding  your  option  ten 
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price  as  yon  haye  not  yet  effected  same  not  hay- 
ing declared  yonr  option  with  us.'*  (Italics 
<nir8.) 

The  Jury  were  authorized  to  find  from  the 
above  evidence  that  the  defendant  knew 
when  the  contract  was  made  that  the  coal 
was  the  snbject  of  resale. 

It  will  be  recalled  that  one  of  the  defenses 
fiet  up  in  the  defendanfs  plea  was  that  the 
plaintlfP  received,  under  the  contract,  all  the 
coal  delivered  to  the  plaintiff,  regardless 
-of  time.  The  evidence  as  to  this  shows  that 
the  first  deliverance  of  coal  under  the  con- 
tract was  on  November  2,  191S;  the  ship- 
ment being  from  Savannah,  Ga.,  on  the  barge 
Benefactor,  and  constituted  709  tons.  The 
defendant  also  shipped  to  the  plaintiff,  dur- 
ing the  latter  part  of  November,  1918,  two 
more  oargoes  of  coal,  amounting  to  620  ton& 
TThese  were  the  only  deliverances  of  coal 
prior  to  the  expiration  of  the  contract  It 
Is  true  that  several  shipments  were  made 
by  defendant  and  accepted  by  the  plaintiff 
after  the  expiration  of  the  contract,  but  the 
parties  specifically  agreed  that  these  ship- 
ments should  not  prejudice  any  claim  of 
the  plaindfT  for  delayed  deliveries  or  non- 
deliveries. In  this  connection*  the  record 
shows  the  following  documentary  and  oral 
testimony: 

Telegram  from  plaintiff  to  defendant,  dat- 
-ed  December  4,  1918: 

'informed  that  barge  number  four  did  not 
sail  from  Key  West  and  was  discharged  and  is 
repairing  there.  Sugar  Products  Ck>mpany  pro- 
-poeed  sUpping  portion  discharged  cargo  by  Hop- 
per and  balance  by  barge.  Do  you  agree  to 
this?  Wire  answer  immediately.  If  cargo  so 
ahipped  within  five  days  from  date  will  ac- 
cept draft  for  purchase  price  of  cargo.  This  ia 
vfiihoui  prejudioe  to  our  claims  under  ccn^raei 
for  nondeliveries  and  dt^od  deliveries.**  (Ital- 
ics ours.) 

To  this  telegram  the  defendant  replied: 

''We  agree  to  handling  of  delayed  cargo  barge 
number  four  as  indicated  in  your  wire,"  ete. 

The  only  other  shipment  of  coal  after  the 
•expiration  of  the  contract  was  made  on  or 
about  December  %  1918,  and,  as  will  be 
seen  from  the  following  evidence,  was  re- 
ceived by  the  plaintiff  with  the  express  un- 
derstanding that  its  acceptance  would  be 
without  prejudice  to  the  plaintifTs  claim  for 
damages.  Telegram  from  defendant  to  plain- 
tiff: 

'^Expect  barge  Savannah  finished  loading  Frl- 
-day.  Waiting  your  reply  to  our  day  letter  of 
yesterday.** 

Plaintiff  replied: 

"To  avoid  delay  will  accept  draft  now  on  way 
for  selling  price  850  tons  steamer  Hopper. 
Wire  eonsent  to  such  partial  acceptance.  Will 
accept  further  draft  for  price  of  500  tons  upon 
clearance  of  barge  number  four  from  Key  West 


cept  draft  for  seUliig  price  cargo  barge  Savan- 
nah upon  clearance  if  cleared  within  five  days 
from  date.  This  is  without  prejudice  to  our 
claim  for  nondeliveries  or  for  delayed  deliveries,^ 
(Italics  ours.) 

As  to  the  conversation  between  the  presi- 
dent of  the  defendant  company  and  the  plain- 
tiff's New  York  representative,  set  forth  in 
the  record,  and  which  the  defendant  insists 
showed  that  the  plaintiff  agreed  after  th<: 
expiration  of  the  contract  to  accept  the  bal- 
ance of  the  coal,  and  that  an  estoppel  in  fa* 
vor  of  the  defendant  resulted  therefrom  be- 
cause the  defendant  acted  on  the  agreement 
to  its  hurt :  Oonceding,  but  not  deciding,  that 
the  New  York  representative  of  the  plaintiff 
had  authority  to  make  such  an  agreement, 
it  is  sufladent  to  say  that  the  evid^ice  was 
in  sharp  conflict,  and  did  not  demand  a  find- 
ing in  favor  of  the  defendant  upon  this  point, 
either  as  to  the  fact  of  the  agreement  or  that 
the  defendant  acted  upon  the  alleged  agree- 
ment to  its  hurt,  since  the  undisputed  evi- 
dence showed  that  it  had  purchased  the  tug 
Oondon  before  the  alleged  understanding 
with  the  plaintiff. 

There  was  also  evidence  introduced  to 
show  that  the  defendant  had  a  large  supply 
of  coal,  approximately  5,000  tons,  in  Key 
West  during  the  summer  or  early  fall  of  1918, 
which,  instead  of  being  shipped  to  the  plain- 
tiff, was  sold  to  others.  There  was  also  evi- 
dence tending  to  show  that  the  defendant's 
supply  of  coal  at  Key  West  on  November  30, 
1918,  was  exhausted.  In  support  of  the  al- 
legation that  the  plaintiff  was  unable  to  pur- 
chase tn  a  Cuban  market  aU  of  the  coal  re- 
maining undelivered  in  suflSdent  quantities 
for  immediate  delivery,  the  plaintiff  intro- 
duced 0.  r.  I^^esas,  a  Cuban  coal  dealer,  who 
testified: 

"I  have  been  in  the  business  of  buying  and 
selling  coal  in  the  Cuban  market  since  1910. 
As  to  what  is  the  trade  meaning  of  the  ex- 
pression 'high  volatile  coal,  similar  more  or 
less  to  Westmoreland,'  I  only  know  two  dasses 
of  coal  handled  in  Cuba,  fine  or  lumpy.  West- 
moreland is  a  lumpy  coal.  I  was  familiar  with 
the  market  price  of  coal  at  Sagua  la  Grande 
on  November  30,  1918.  The  market  price  of 
high  volatile  coal,  similar  more  or  less  to  W^t- 
moreland,  at  Sagua  la  Qrande  on  November  SO, 
1918,  was  about  $20  per  ton.  I  do  not  know 
what  was  the  market  price  of  the  same  kind 
of  coal  at  Caibarien  on  November  30, 1918.  My 
firm  did  sell  to  Marcelino  Garcia  S.  en  C.  on 
November  30,  1918,  250  tons  of  coal  at  $18  per 
ton.  It  was  impossible  to  have  purchased  as 
much  as  7,445  tons  of  high  volatile  coal,  simi- 
lar more  or  less  to  Westmoreland,  in  any  Cu- 
ban market  for  immediate  delivery  at  Sagua 
la  Grande  or  Caibarien  on  or  about  November 

30,  i«ia" 

This  witness  was  corroborated  in  all  ma- 
terial particulars  by  the  witness  Fitzgibbon, 
another  coal  dealer  of  Cuba.    In  this  connec- 
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tloD  Marcellno  Garda,  the  active  partner  of 
the  plaintiff  firm,  testified  as  follows : 

"As  to  my  experience  is  bnylDg  and  selling 
coal  in  Cnba,  I  have  had  over  12  years'  experi- 
ence as  an  unporter  of  coal.  The  trade  meaning 
of  the  expression  'high  volatile  coal,  similar 
more  or  less  to  Westmoreland/  is  in  Cuba 
steam  lumpy  coal.  I  was  familiar  with  the 
market  price  of  coal  at  Sagua  la  Grande  and 
Gaibarien,  Cuba,  on  November  80,  1918.  The 
market  price  of  high  volatile  coal,  similar  more 
or  lees  to  Westmoreland,  at  Sagua  la  Grande 
on  November  30,  1918,  was  over  $18  per  ton. 
The  market  price  of  the  same  kind  of  coal  at 
Caibarien,  Cuba,  on  November  30,  1918,  was 
the  same  as  in  Sagua  la  Grande.  As  to  query, 
'Did  you  or  your  firm  purchase  any  coal  at 
Sagua  la  Grande  or  Caibarien  on  November  80, 
1918,  and,  if  so,  please  state  amount,'  etc.  We 
did;  1,128  tons,  at  $18  per  ton,  Westmoreland 
coaL** 

Edward  Garcia,  general  manager  for  the 
plaintiff  at  Sagna  la  Grande,  Cuba,  testified 
that  on  or  about  November  30,  1918,  there 
was  a  great  scarcity  of  rolling  stock  of  the 
railroads  In  Cuba,  and  that  this  condition 
had  existed  for  the  past  six  or  seven  years, 
and  that  he  was  thoroughly  familiar  with 
the  shipping  conditions  in  Cuba ;  that  on  or 
about  November  30,  1918,  it  was  impossible 
to  purchase  7,445  tons  of  high  volatile  coal, 
similar  more  or  less  to  Westmoreland,  for 
immediate  delivery  at  Caibarien  or  Sagua 
la  Grande ;  that  it  was  not  possible  to  obtain 
at  Sagua  la  Grande  or  Caibarien  that 
amount  of  coal  for  immediate  delivery  ex- 
cept by  importing  it  from  the  United  States; 
that  there  was  plenty  of  coal  in  Havana,  but 
it  could  not  be  bought  any  cheaper  or  de- 
livered any  quicker  than  if  bought  at  New- 
port News;  that  the  scarcity  of  coal  cars  in 
Cuba  was  so  great,  and  the  shipping  condi- 
tions so  bad,  that  it  was  not  possible  to  get 
a  quick  delivery  from  Havana;  that  ''when 
a  car  leaves  Havana  we  never  know  when 
It  will  get  there  ;**  '*we  could  get  quicker  de- 
livery from  Hampton  Roads  than  we  could 
get  from  Havana,  absolutely;*'  that  the  ex- 
pense of  buying  coal  at  Havana,  including 
the  transportation  to  Sagua  la  Grande  and 
Caibarien,  was  greater  than  if  the  coal  had 
been  bought  at  Newport  News;  that  none  of 
the  Havana  coal  companies  would  undertake 
to  deliver  coal  on  cars  within  a  certain  time. 

We  are  of  the  opinion  that  the  above  evi- 
dence, together  with  that  erroneously  ex- 
cluded, with  all  reasonable  deductions  and 
inferences  therefrom,  was  sufficient  to  make 
out  a  prima  fade  case  in  favor  of  the  plain- 
tiff, and,  since  the  evidence  introduced  by 
the  defendant  was  insufficient  to  overcome 
that  case  so  fully  as  to  leave  no  question 
for  submission  to  the  Jury,  the  court  erred 
in  directing  a  verdict  for  the  defendant.  As 
was  so  aptly  and  succinctly  said  in  the  case  of 
Davis  V.  Kirkland,  1  Ga.  App.  5,  58  S.  E.  209: 

"No  principle  is  better  settled  in  Georgia  than 
that  a  verdict  should  not  be  directed,  unless 


r  there  is  no  Issoe  of  fact;  or  unless  the  proved 
I  facts,  viewed  from  every  possible  legal  point 
!  of  viCfW,  can  sustain  no  other  finding  than  that 
I  directed.    •    •    *    The  paramount  right  of  the 
jury  to  decide  any  issue  of  fact  in  every  casei, 
in    Georgia,    is    absolutely    exclusive    of    any 
such  prerogative  on  the  part  of  the  Judge.    The 
exerdse  of  this  power  by  the  jury,  unless  waiv- 
ed by  the  parties,  is  an  indispensable  requisite 
of  a  legal  trial  in  this  state,  and  an  invasion 
of  this  right  (as  has  been  held  by  our  Supreme 
Court   times    without   number)    demands    the 
grant  of  another  trial.** 

The  contention  of  the  defendant  that  the 
plaintiff's  case  must  fail,  for  the  reason  "that 
the  deliveries  were  to  be  made  by  install- 
ments and  there  was  no  effort  to  show  the 
market  price  at  any  date  save  on  the  30th  of 
November,  the  last  day  under  a  contract  cov- 
ering five  months  for  delivery  to  be  made,*' 
is  without  substantial  merit.  The  contract 
provided: 

"Delivery  to  be  made  during  the  months  of 
July  to  November  1918,  inclusive;  it  being 
understood  that  yon  will  undertake  by  every 
possible  means  to  make  a  proportionate  deliv- 
ery of  the  entire  quantity  in  each  month,  com- 
mencing in  July  next  and  finishing  in  Novem- 
ber next** 

Obviously  the  only  absolute  and  manda* 
tory  obligation  imposed,  by  the  contract  was 
that  the  ooal  must  be  delivered  *'during  the 
months  of  July  to  November,  1018,  inclu- 
sive." The  word  "undertake,"  according  to 
Webster's  Dictionary,  means,  among  other 
things,  "endeavor  to  perform,"  "attempt,** 
and  "try."  While  it  seems  true,  from  the 
correspondence  of  the  parties,  introduced 
in  evidence,  that  the  plaintiff  desired  the 
coal  delivered  in  monthly  installments,  and 
that  the  defendant  agreed  to  so  deliver  it, 
if  it  possibly  oould,  yet  it  does  not  appear, 
either  from  the  contract  itself  or  from  the 
construction  given  it  by  the  parties  thereto, 
that  the  defendant  absolutely  obligated  itself 
to  80  deliver  the  ooal.  EMrthermore,  the  Jury 
were  authorized  to  infer  from  the  evidence 
that  as  a  matter  of  fact  it  was  impossible 
for  the  defendant  so  to  deliver  the  coal,  and 
that,  when  this  fact  became  apparent,  both 
parties  to  the  contract  waived  the  require- 
ment, if  there  was  such  a  requirement,  in 
the  contract,  that  the  coal  must  be  delivered 
in  monthly  installments.  Under  these  facts 
we  do  not  think  the  failure  of  the  plaintiff 
to  allege  and  prove  the  market  price  of  the 
coal  at  any  date  except  the  80th  of  November 
should  prevent  a  recovery  In  its  favor. 

Neither  is  there  any  substantial  merit  in 
the  further  contention  of  the  defendant 
thatr- 

The  '^plaintiff's  case  must  fafl  because  he  has 
not  alleged  and  proven  that  he  was  able  and 
ready  to  perform  during  the  time  of  the  exist* 
ence  of  the  contract,  by  paying  the  price  at  the 
time  and  place  of  delivery-" 
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The  plalntUTfl  ability  and  readiness  to 
pay  was  not  '*a  coaditi<Hi  of  the  delivery*" 
for  the  contract  expressly  provided  that  pay- 
ment was  to  be  made  30  days  after  date  of 
barge's  clearance  for  Ouba,  or,  if  prefer- 
able to  seller,  ''by  drafts  at  30  days  date  of 
clearance  of  vesselB,**  payable  in  New  York 
City.  Forthermore,  there  is  a  dear  infer- 
ence from  the  evidence  that  the  plaintiff 
promptly  paid  the  defendant  for  all  the  coal 
delivered  under  the  contract.  The  evidence 
also  shows  that  shortly  after  the  breach  of 
the  contract  the  plaintiff  bought  the  amount 
of  coal  the  defendant  had  failed  to  deliver 
under  the  contract  and  paid  for  it  a  higher 
price  than  the  contract  price.  The  Jury 
were  authorized  to  infer  from  this  evidence 
that  the  plaintiff  was  able  and  ready  to  pay 
the  defendant  the  contract  price  during  the 
life  of  the  contract 

Nor  can  we  agree  with  the  contention  of 
the  learned  counsel  for  the  defendant  that 
the  plaintiiTs  case  should  fail  because  the 
proof  showed  that,  after  the  defendant's 
breach  of  the  contract,  the  substitute  coal 
was  not  purchased  by  the  plaintiff  in  the 
nearest  available  market  The  only  reasons 
for  requiring  the  buyer  to  purchase  substi- 
tute goods  in  the  nearest  available  market 
are:  First,  because  conditions  there,  includ- 
ing the  quality  of  the  goods  and  the  price 
thereof,  are  apt  to  be  nearer  like  those  at  the 
market  fixed  for  delivery  than  at  a  more 
distant  market;  and,  second,  because  the 
cost  of  transportation  therefrom  naturally 
and  ordinarily  would  be  less  than  from  a 
more  distiant  market  However,  where  the 
buyer  purchases  the  substitute  in  a  market 
which  is  not  the  nearest  available  market, 
but  obtains  as  good  a  substitute,  and  as 
cheaply,  as  he  could  have  bought  in  the  near- 
est available  market,  and  the  cost  of  trans- 
portation from  the  market  in  which  he 
bought  the  goods  is  no  more  than  it  would 
have  been  from  the  nearest  available  market, 
the  reasons  for  requiring  the  purchaser  to 
resort  to  the  nearest  available  market  fall. 
And  in  such  a  case  the  failure  of  the  pur- 
chaser to  buy  in  the  nearest  available  mar- 
ket will  not  prevent  him  from  recovering  as 
damages  the  difference  between  the  ccmtract 
price  and  the  price  of  the  goods  substituted, 
with  cost  of  transportation  to  the  place  of 
delivery  and  other  necessary  expenses.  In 
other  words,  after  the  seller  breaches  the 
contract  by  failing  to  deliver  the  goods  or- 
dered, the  buyer  Is  required  to  do  every- 
thing necessary  and  reasonable  to  lessen  his 
damages  (Civil  Cknie  1910,  |  4398),  but  when 
he  has  done  that  he  has  done  all  that  the 
law  requires  of  him.  This  ruling  is  rimply 
plain  common  sense,  and  its  inherent  sound- 
ness is  so  obvious  that  it  needs  no  citation 
of  authority  to  bolster  it  up. 

Id  the  instant  case,  while  it  does  not  ap- 
pear that  the  plaintiff  purchased  the  substi- 


tute coal  in  the  nearest  available  market, 
the  undisputed  evidence  showed  that  the  de^ 
fendant  suffered  no  loss  because  of  this. 
While  the  evidence  was  perhaps  oonfiictlng 
as  to  whether  or  not,  after  the  contract  was 
breached,  coal  in  sufficient  quantity  could 
have  been  purchased  by  the  plaintiff  at  Ha- 
vana— ^the  nearest  available  market — ^the  un- 
disputed testimony  was  that  the  6,322  tons 
of  coal  purchased  by  the  plaintiff  at  Newport 
News,  Va.,  were  bought  and  transported  to 
Sagua  la  Grande  and  Gaibarien  at  a  less 
cost  than  if  they  had  been  purchased  at  Ha- 
vana, since  the  market  price  of  coal  at  Ha- 
vana was  ''around  $14,**  and  the  freight  rate 
per  ton  from  there  to  Sagua  la  Grande  "was 
$2.63.**  At  these  figures,  6,322  tons  of  coal 
at  $14  per  ton,  plus  $2.63  per  ton  for  frdght, 
would  amount  to  $105,134.86,  whereas  the 
plaintiff  bought  this  amount  of  coal  at  New- 
port News  and  transported  it  to  the  above- 
named  Cuban  ports  at  a  total  cost,  includ- 
ing purchase  price,  freight,  demurrage,  and 
insurance,  of  $102,499.67.  As  to  any  Ameri- 
can markets  nearer  and  more  available  than 
Newport  News,  suffice  it  to  say  that  the  dep- 
ositions of  the  witness  Rhol,  which  the 
court  erroneously  excluded,  undisputably 
show  that  at  the  time  the  coal  in  question 
was  purchased  the  government  had  estab- 
lished prices  for  export  coal,  and  that  the 
price  paid  by  the  plaintiff  was  the  "tidewa- 
ter^ price,  and  also  that  the  transportation 
rate  fixed  by. the  United  States  Shipping 
Board  was  the  same  from  every  American 
port  to  the  ports  of  Sagua  la  Grande  and 
Caibarien. 

While  the  plaintiff  alleged  in  the  petition, 
and  showed  by  the  evidence,  what  was  the 
market  price  of  coal  on  November  30,  1918, 
at  the  places  fixed  for  delivery,  the  evidence 
authorized  a  finding  that,  after  the  breach 
of  the  contract,  in  neither  of  those  markets, 
nor  in  any  other  Cuban  market,  could  the 
plaintiff  have  readily  obtained  for  quick  de- 
livery the  necessary  amount  of  coal  of  the 
kind  contracted  for  or  of  any  good  substi- 
tute therefor.  The  plaintiff  therefore  had 
the  right  to  buy  the  substitute  coal  in  the 
nearest  available  market,  or,  under  the  partic- 
ular and  extraordinary  flacts  ot  this  case,  to 
buy  it  in  any  market  in  the  United  States. 
(The  order  of  the  United  States  Shipping 
Board  making  the  cost  of  transportation  the 
same  from  any  port  of  the  United  States  to 
any  Cuban  port  was  obviously  based  upon 
the  abnormal  conditions  caused  by  the  great 
World  War.)  This  ruling  is  not  In  conflict 
with  those  former  decisions  of  this  oourt 
and  of  the  Supreme  Court  that  hold  that  the 
buyer  in  certain  instances  must  resort  to  the 
nearest  available  market;  but,  under  the 
extraordinary  fact  in  this  case  that  the  cost 
of  buying  the  coal  at  Newport  News,  Va. 
(including  the  cost  of  transportation),  was 
no  more  than  if  it  had  been  bought  in  the 
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nearest  aTaflable  market,  it  la  In  perfect 
hannony  and  accord  with  the  broad  prlnd* 
plea  of  fair  and  Just  dealings  npon  whldi 
those  decisions  are  based. 

In  sum,  under  the  particular  and  peculiar 
facts  of  this  case,  the  petition  set  out  a  cause 
of  action ;  the  evidence  set  forth  in  the  bill 
of  exceptions  was  erroneously  excluded ;  and 
a  finding  for  the  defendant  was  not  demand- 
ed by  the  STldence  adduced.  The  court  there- 
fore erred  in  directing  a  yerdict  in  favor  of 
the  defendant 

Judgment  reversed* 

LUKB  and  BLOODWOBTH,  JJ.,  concur. 


(27  Ga.  App.  291) 

VARNER  V.  STATE.    (No.  12444.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  1. 

July  12,  1921.) 

(ByUahua  ly  the  Court,) 

!•  Criminal  law  ^=s>778(4)~lnstnictloi  held 
tufflolent  as  to  burden  of  proof. 

An  explicit  and  comprehensive  charge  on 
the  subject  of  reasonable  doubt,  wherein  the 
jury  are  instructed  in  effect  that  the  defendant 
enters  into  the  trial  of  bis  case  with  the  pre- 
sumption of  innocence  in  his  favor,  which  con- 
tinues with  him  throughout  the  case  until  the 
evidence  produced  by  the  state  shows  his  guilt 
beyond  a  reasonable  doubt,  sufficiently  informs 
the  jury  that  tbe  burden  is  oh  the  state  to 
prove  the  defendant  guilty.  See,  in  this  con- 
nection, Thomas  v.  State,  129  Ga.  419  (4),  59 
S.  B.  246. 

2.  Orfmlnal  law  ^=:>789(8)— Instruotlon  that 
evidence  must  satisfy  jury  '"to  reasonable 
and  moral  certainty,"  and  that  this  was  the 
same  as  ''beyond  a  reasonable  doubt,"  held 
proper. 

The  phrases  'to  a  moral  and  reasonable 
certainty"  and  "beyond  a  reasonable  doubt,"  as 
applied  to  the  quality  of  proof  in  a  case,  being 
identical  in  meaning  (Austin  v.  State,  6  Ga. 
App.  211,  64  S.  B.  670),  it  was  not  error  for 
the  court  to  charge  the  jury  that  "it  is  nec- 
essary that  the  state  do  more  than  raise  a  mere 
possibility  of  guilt;  it  must  produce  evidence 
that  has  the  convincing  power  to  satisfy  the 
jury  to  a  reasonable  and  moral  certainty,  which 
is  the  same  thing  as  to  say  to  satisfy  the  jury 
beyond  a  reasonable  doubt." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Beyond 
a  Reasonable  Doubt;  Second  Series,  To  a 
Moral  Certainty.] 


3.  instnietions  net  erreneous. 

The  grounds  of  the  amendment  to  tbe  mo- 
tion for  a  new  trial,  complaining  that  the 
court  erred  in  charging  the  jury  upon  the 
subject  of  "good  character,"  and  with  refer- 
ence to  "a  weapon  likely  to  produce  death,** 
are  not  subject  to  any  of  the  criticisms  urged 
by  the  plaintiff  in  error. 

4.  Criminal  law  ^s»797~lnstnietion  as  to 
Jury's  right  to  reoommend  meroy  not  error. 

There  was  no  error  in  charging  the  jury 
as  follows:  'If  you  find  the  defendant  guilty 
of  assault  with  intent  to  murder,  and  you  fix 
his  sentence  as  it  would  be  your  duty  to  do» 
that  is,  a  penitentiary  sentence  in  case  you 
find  him  guilty,  you  may  nevertheless  add  to 
your  verdict  a  recommendation  to  the  mercy  of 
the  court,  and,  should'  that  be  your  verdict, 
and  should  your  recommendation  be  approved 
by  the  court,  then  the  defendant  would  be  sen- 
tenced as  for  a  misdemeanor.  I  have  or  will 
give  you  what  a  misdemeanor  sentence  is." 

5.  Criminal  law  ^=:»9l3(4)»Dlsregard  of  reo* 
ommendatlon  of  merey  In  sentencing  defend* 
ant  held  not  ground  for  new  trial. 

The  special  ground  of  the  motion  for  a 
new  trial,  complaining  that  the  court  erred  in 
sentencing  the  defendant  to  the  penitentiary, 
because  tiie  verdict  of  the  jury  recommended 
him  to  the  mercy  of  the  court,  is  not  cause 
for  a  new  trial.  Such  recommendations  are 
entirely  subject  to  the  approval  of  the  court. 
Echols  V.  State,  109  Ga.  510,  84  S.  B.  1038; 
Daniel  t.  State,  118  Ga.  16  (1),  43  S.  B.  861; 
Mack  V.  State,  118  Ga.  755,  46  S.  B.  603. 
See,  also,  Elzie  v.  State,  21  Ga.  App.  502(2), 
94  S.  B.  627  and  cases  cited. 

6«  Motion  for  new  trial  properly  overruled. 

There  was  ample  evidence  to  warrant  the 
verdict,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Brror  from  Superior  Gourt,  Bibb  Gounty; 
H.  A.  Mathews,  Judge. 

Marvin  Vamer  was  convicted  of  assault 
with  intent  to  murder,  and  he  brings  error* 
Affirmed. 

John  R.  Cooper  and  W.  U.  Ooopar,  Jr« 
both  of  Macon,  for  plaintiff  In  error. 

Chas.  H.  Garrett,  BoL  Gen.,  of  Macon,  foa 
the  State. 

LUKB,  J.    Judgment  affirmed. 

BROYLBS,  0.  J^  and  BLOODWORTH,  J^ 
concur. 
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(27  Ga.  App.  271) 

OSBORNE  V.  STATE.    (No.  12490.) 


(Gourt  of  Appeals  of  Georgia,  Division  No.  1. 

June  80, 1021.) 

(SyUahua  by  Bditoriat  Staff.) 

1.  Criminal  law  ^=s»9l8(3)~Refu8al  to  require 
Jvrors  to  be  oalled  and  to  rise  for  purpose  of 
striking  not  grounii  for  new  trial. 

Where  a  list  of  the  24  jurors  pat  upon  de- 
fendant had  been  furnished  him,  and  he  was 
directed  to  strike  therefrom,  the  refusal  to  al- 
low the  jurors  to  be  called  separately  and  made 
to  rise  and  remain  standing  until  the  next  juror 
was  called  for  the  purpose  of  striking  the  jury 
did  not  require  a  new  trial. 

2.  Criminal  law  ^=s>l064(4)»Ground  of  motion 
for  new  trial  oomplaining  of  exclnsion  of  evi- 
dence of  certain  statements  by  defendant  held 
Insufflclent 

A  ground  of  a  motion  for  a  new  trial  com- 
plaining of  the  court's  refusal  to  allow  defend- 
ant's counsel  to  prove  by  a  witness,  who  tes- 
tified concerning  an  admission  by  defendant, 
other  statements  made  under  oath  by  defend- 
ant at  the  same  time,  did  not  show  error,  where 
it  did  not  show  what  such  other  statements 
were,  or  whether  proof  thereof  would  have  ben- 
efited or  harmed  defendant. 

3.  Criminal  law  e=»  1064(6) —  Point  made  In 
brief,  but  not  in  motion  for  new  trial,  not 
considered. 

A  complaint  in  the  brief  for  plaintiff  in  er- 
ror that  the  court,  in  excluding  evidence,  ex- 
pressed an  opinion  as  to  what  the  evidence 
showed  or  did  not  show,  cannot  be  considered, 
where  no  such  complaint  was  made  in  the  mo- 
tion for  a  new  triaL 

4.  Intoxicating  liquors  ^=»236 (5) —  Evidence 
held  to  support  conviction  for  possessing 
whisky. 

Evidence,  though  circumstantial,  held  suffi- 
cient to  support  a  conviction  for  possessing 
whisky  found  buried  undergroimd  in  a  coal 
house  on  defendant's  premises  and  only  a  little 
distance  from  his  dwelling  house,  where  defend- 
ant oflfered  no  explanation  as  to  the  whisky  be- 
ing on  his  premises. 

5.  Criminal  law  ^=91160— Verdiot  approved  by 
trial  Judge  cannot  be  disturlMd  when  evidence 
not  Insufflclent  as  a  matter  of  law. 

Where  the  finding  of  the  jury  has  been  ap- 
proved by  the  trial  judge,  and  the  Gourt  of 
Appeals  cannot  say  as  a  matter  of  law  that  the 
jury  were  not  authorized  to  find  that  the  cir- 
comstantial  evidence  adduced  excluded  every 
reasonable  hypothesis  save  that  of  defendant's 
^It,  the  court  is  without  authority  to  inter- 
fere. 

Brror  from  Superior  Court,  Fulton  Coun- 
ty; Bft.  G.  Tarver,  Judge. 

Anthony  Osborne  was  convicted  of  possess- 
ing whisky,  and  he  brings  error.    Affirmed. 

T.  J.   Ripley  and  W.  M.  Bailey,  both  of 
Atlanta,  for  plaintiff  in  error. 


OSBORNE  ▼.  STATB  gl 
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John  A.  BoyUn,  SoL  Oen.,  and  BL  A.  Ste- 
phens, both  of  Atlanta,  for  defendant  in  er- 
ror. 


BROYLBJS,  C.  J.  [1]  1.  There  Is  no  sub- 
stantial merit  in  the  following  ground  of  the 
motion  for  a  new  trial: 


♦♦ 


^A  new  trial  should  be  granted  because  the 
court  refused  to  allow  the  24  jurors  put  upon 
the  defendant  on  the  trial  to  be  called  sepa- 
rately and  distinctly  and  made  to  rise  and  re- 
main standing  until  the  next  juror  was  called 
at  the  time  when  the  defendant  was  put  upon 
trial  in  said  case,  request  having  been  made  by 
the  defendant's  counsel  to  have  the  jury  called 
separately  for  the  purpose  of  striking  said  jury. 
After  said  24  jurors  were  put  upon  the  defend- 
ant counsel  for  defendant  accepted  the  first 
12  and  went  to  trial.  A  list  of  24  jurors  was 
furnished  counsel  prior  to  this  agreement,  and 
he  was  directed  to  strike  therefrom." 

[2,  8]  2.  A  ground  of  the  motion  for  a  new 
trial  is  as  follows : 

''A  new  tric^l  should  be  granted  because  dur- 
ing said  trial  the  court  refused  to  allow  the  de- 
fendant's counsel,  after  asking  the  witness  for 
the  state,  Officer  W.  L.  Payne,  if  he  heard  all 
of  Anthony  Osborne's  statement  while  under 
oath  on  the  trial  of  Amelia  Osborne  in  the 
federal  court,  and  the  court  refused  to  allow 
defendant's  counsel  to  prove  by  this  witness 
other  statements  made  under  oath  by  Anthony 
Osborne  at  the  time  that  he  admitted  to  the 
witness,  or  swore  on  the  trial  in  said  federal 
court,  that  he  was  the  head  of  the  house  on 
which  premises  the  liquor  was  found,  said  court 
saying  at  the  time  that  it  made  no  difference 
what  other  statements  were  made,  or  what 
other  evidence  was  sworn  to  by  Anthony  Os- 
borne on  that  trial,  and  was  immaterial." 

It  does  not  appear  from  this  ground  what 
were  the  "other  statements  made  under  oath 
by  Anthony  Osborne"  that  the  defendant  de- 
sired to  prove,  or  whether  this  proof  would 
have  benefited  or  harmed  the  defendant 
This  ground  does  not  complain  that  in  mak- 
ing his  ruling  excepted  to  the  judge  express- 
ed "an  opinion  as  to  what  the  evidence  show- 
ed or  didn't  show."  Such  complaint  is  made 
only  in  the  brief  of  counsel  for  the  plaintiff 
in  error,  and  cannot  be  considered  by  this 
court. 

[3]  None  of  the  excerpts  from  the  charge 
excepted  to,  when  considered  in  the  light  of 
the  entire  charge  and  the  fticts  of  the  case, 
show  reversible  error.  Moreover,  in  none  of 
the  excerpts  is  the  alleged  error  pointed  out; 
the  only  averment  being  that  "the  charge 
was  error." 

[4,  6]  4.  The  accused  was  charged  with 
possessing  whisky.  The  undisputed  evidence 
showed  that  10  gallons  of  corn  whisky,  in 
one-gallon  tin  cans,  was  found  buried  six  or 
eight  inches  under  the  ground  In  a  coal  house 
on  the  defendant's  premises  and  "a  little  dis- 
tance" from  his  dwelling  house.   The  defend- 
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108  S.B.-6 


«2 


108  SOUTHEAS^^BRN  REPORTER 


(S.C. 


ant,  i&  Mb  statement  to  tiie  Jury,  admitted  al! 
these  facts,  b»t  denied  that  the  whisky  was 
his,  or  that  he  kn^w  it  was  there  or  knew 
who  it  belonged  to.  He  offared  no  explana- 
tion whatever  as  to  how  tho  whisky  happen 
ed  to  be  there,  or  how  «uch  a  quantity  could 
have  been  buried  in  his  coal  house  and  near 
his  dwelling  house  without  his  consent  or 
knowledge.  Neither  the  evidence  nor  the  de- 
fendant's statement  showed  that  any  one  out- 
side of  his  own  family  (of  which  he  admitted 
being  the  head)  llT*d  or  worked  on  the  prem- 
ises, or  near  by.  The  court  fully  and  cor- 
rectly charged  on  the  law  of  circumstantial 
evidence,  and  the  jury  evidently  found  that 
the  defendant  had  offered  no  sufficient  ex- 
planation as  to  the  whisky  being  on  his  prem- 
ises, and  rejected  his  statement  as  to  know- 
ing nothing  about  it  being  there. 

Under  these  particular  facts  this  court 
cannot  say,  as  a  matter  of  law,  that  the  Jury 
were  not  authorized  to  find  that  the  circum- 
stantial evidence  adduced  wsis  sufficient  to 
exclude  every  reasonable  hypothesis  save 
that  of  the  defendant's  guilt ;  and,  the  finding 
of  the  Jury  having  been  approved  by  the  trial 
Judge,  this  court  is  without  authority  to  in- 
terfere. The  cases  cited  by  the  learned 
counsel  for  the  plaintiff  in  error  are  dis- 
tinguishable by  their  peculiar  facts  from  this 
case. 

Judgment  aSrmed. 

LUKE  and  BLOODWORTE,  JJ^  concur. 


(116  S.  C.  314) 

McKEE  V.  MADDEN.    (No.  f06C4.) 

(Sapreme  Ck>urt  of  South  Carolina.    Jmie  30, 

1921.) 

Trial  «=s>194(l3)-^l9struetiM  as  to  pre8«»a- 
tlon  of  knowledgo  of  eoatantt  «9  ki^trvmeiit 
halit  a  oharge  on  the  faett. 

In  action  by  seller  «f  automobile  for  daim 
and  delivery,  foUowing  buyer's  default  in  pay- 
ment of  purchase-«iofi«7  note  secured  by  mort- 
gage, defended  on  the  sTOund  of  fraud  in  th« 
execution  of  the  note  anA  mortgage,  instruction 
as  to  presumption  that  person  who  signs  iKStin- 
ment  knows  what  it  contains  held  objectionable, 
as  a  charge  on  t^  facts. 

Appeal  from  Gomm^n  99€«s  Circuit  Court 
of  Laurens  Oou&ty;  R.  W.  Mamvainger, 
Judge. 

Action  by  J.  W.  McKee  against  Dora  Mad- 
den. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

Featherstone  &  Knight,  of  Laurens,  for  ap- 
pellant. 

Blackwell  &  Sullivan,  of  Laurens,  for  re- 
spondent. 


I  GARY,  a  J.  The  following  preliminary 
statement  appears  in  the  argument  of  the  ap- 
pellaikfs  attorneys: 

"Appellant  bought  an  automobile  from  re- 
spondent and  gave  a  note  and  mortgage  for  bal- 
ance of  purchase  money.  Respondent  brought 
actids  for  claim  and  delivery,  the  past-due 
mortgage  being  the  basis  of  his  daim  Of  title. 
The  appellant  answers  the  complaint,  setting 
up  the  following  defenses:  (1)  Fraud  in  the 
execution  of  the  note  and  mortgage;  (2)  pay- 
ment; (3)  breach  of  warranty  and  failure  of 
consideration;  (4)  counterclaim  for  damages  by 
reason  of  breach  of  warranty.  The  action  was 
tried  before  Judge  Memminger  and  a  jury.  The 
jury  found  for  the  plaintiff  respondent  in  the 
sum  of  $343.  The  defendant  appeals  from  the 
judgment  of  the  eircnit  court." 


His  honor  the  presiding  Judge  charged  as 
follows: 

"Now,  on  this  matter  of  a  written  instrument, 
gentlemen.  Where  a  person's  signature  on  a 
written  instrument  is  admitted  to  be  genuine 
the  party  is  held  to  be  bound  by  what  is  con- 
tained in  that  instrument.  The  charge  made 
that  it  was  procured  by  fraud  has  to  be  estab- 
lished by  testimony.  A  person  is  presumed  to 
protect  themselves  to  the  extent  of  becoming 
aware  or  knowing  what  an  instrument  is  that 
they  sign  in  writing.  They  must  take  ordinary 
and  reasonable  diligence  to  protect  themselves. 
People  can't  just  walk  in  and  sign  a  written  in- 
strument, and  then  play  the  baby  act  and  say 
they  did  not  know  what  was  in  it,  that  it  was 
not  read  to  them,  or  whatever  it  might  be. 
They  must  satisfy  the  jury  that  a  fraud  has 
been  committed  to  the  extent  in  whidi  they 
have  been  misled;  otherwise,  they  are  bound  by 
the  contents  ci  it.  To  let  that  sort  of  thing  go 
on  without  holding  it  down  to  a  proper  case, 
there  would  never  be  a  written  instrument 
worth  anythl.;g.  It  would  be  just  as  well  to 
carry  on  all  transactions  by  word  of  mouth. 
Now  the  lair  sayb  that,  when  a  person  signs 
his  name  to  %  written  instrument,  he  cannot 
escape  the  con^e^iuences  of  it,  unless  fraud  or 
<!eception  is  8b*.'\«n.  That  is  upon  the  defend- 
ant In  the  case,  who  sets  up  that  defense.  Miss 
Madden  clate^s  that  she  was  deceived  and  de- 
frauded into  sigfiiag  that  instrument  with  that 
ivrooont  $370  instead  of  1270/' 


An  ezceptioB  to  the  foregoing  assigns 
?or,  iB  ih&t  it  was  a  charge  on  the  facts.  Th€ 
testimony  of  the  plaintiff,  corroborated  by 
her  brother  and  nephew,  shows  that  the  error 
was  prejudicial  to  the  rights  of  the  plainttfiT. 
The  exception  Is  therefore  sustained. 
I  Nox?  of  the  other  exceptions,  when  conaid- 
■  ered  in  connection  with  the  entire  dbarge, 
show  prejudicial  error. 
Reversed  and  remanded  for  a  new  trial. 


WATTS,  FRASBR,  and  OOTHRAN. 

concur. 
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(116  S    C.  286) 

SMITH   V.   HEYWARD  et  «l.     (No.    10658.) 

(Supreme  0>urt  of  South  Carolina.    June  SO, 

1921.) 

Judgment  ^==»I7(I)— Order  settling  estate  not 
based  on  notice  Is  Invalid. 

A  judgment  or  order  settling  an  estate 
where  entered  without  notice  to  some  of  the 
parties  interested  is  invalid  and  cannot  be  al- 
lowed to  stand. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  George  B.  Prince, 
Judge. 

Action  by  Robert  T.  Smith,  as  executor 
of  Elizabeth  H.  Heyward,  deceased,  against 
Julius  H.  Heyward,  the  executor,  and  othera 
BYom  an  order  settling  the  estate,  Henry 
Middleton,  one  of  the  defendants,  appeals. 
Reversed. 

See,  also,  115  S.  0.  199, 105  S.  B.  275. 

A.  T.  Smythe  and  B.  L.  Yisanska,  both  of 
Charleston,  for  appellant 

Biiller,  Huger,  Wilbur  &  Miller,  of  Charles- 
ton, Haynsworth  &  Haynsworth,  of  Green- 
ville, F.  H.  Horlbeck,  of  Charleston,  S.  M. 
Wolfe,  Atty.  Gen.,  and  B.  M.  Blythe,  of 
Greenville,  for  respondent. 

FRASBR,  J.    The  case  shows  : 

"This  action  was  brought  by  Robert  T. 
Smith,  as  executor  of  Blizabeth  M.  Heyward, 
deceased,  against  Julius  H.  Heyward,  the  other 
executor,  and  the  heirs,  devisees,  legatees  of  the 
testatrix  to  have  the  court  construe  her  will, 
determine  the  validity  of  certain  bequests  and 
the  proper  disposition  of  the  residue  of  the  es- 
tate, and  also  for  the  appointment  of  a  receiver 
on  accoimt  of  the  dissensions  existing  between 
the  executors.  The  decision  of  the  Supreme 
Court  construing  the  will  and  deciding  the  issues 
in  this  case  appear  in  115  S.  C.  at  page  199  et 
seq.  [105  S.  B.  276]. 

"After  the  decision  of  the  Supreme  Court 
was  handed  down,  Mr.  Nettles,  as  attorney  for 
the  executor  Julius  H.  Heyward,  opened  nego- 
tiations with  Mr.  H.  J.  Haynsworth,  of  coun- 
sel for  the  executor  Robert  T.  Smith,  with  the 
idea  of  agreeing  upon  an  order  under  which  the 
estate  could  be  expeditiously  settled.  No  agree- 
ment on  all  points  having  been  reached,  Mr. 
Nettles,  in  December,  1920,  served  notice  upon 
Mr.  Haynsworth  of  application  to  Judge  Prince 
for  an  order  in  the  case.  No  notice  of  the  ap- 
plication for  the  order  was  given  to  the  attor- 
neys for  Henry  Middleton.  Upon  the  call  of 
the  motion,  Mr.  Hajmsworth  stated  that  there 
vrere  several  other  attorneys  in  the  case  and 
aaked  for  time  to  communicate  with  them. 
Judge  Prince  then  let  the  hearing  go  over  un- 
til the  following  week,  when  he  heard  the  ar- 
guments from  Mr.  Haynsworth,  Mr.  Heyward, 
and  Mr.  Nettles,  and,  after  allowing  further 
time  to  hear  from  the  Charleston  attorneys,  he 
signed  and  filed  the  order  hereinafter  set  forth 
on  January  13,  1921.  Judge  Prince  did  not 
know  that  Mr.  A.  T.  Smythe  and  Mr.  W.  L. 


I  Visanska  were  attorneys  in  the  case,  though 
he  did  know  there  were  attorneys  in  the  case 
who  were  not  present  at  the  hearing.'* 

The  order  affected  the  interests  of  Henry 
Middleton,  and  neither  Mr.  Middleton  nor  his 
attorneys  had  any  notice  of  the  motion.  It 
needs  no  citation  of  authority  to  show  that 
it  was  error  to  make  an  order  affecting  the 
interest  of  a  party  of  which  he  had  no  notice. 
The  high  character  of  all  the  parties  and 
their  attorneys  leaves  no  doubt  of  perfect 
good  faith,  but  notice  was  necessary,  and,  as 
none  was  given,  the  order  appealed  from  is 
reversed. 

GARY,  C.  J.,  and  WATTS  and  COTHRAN, 
JJ.,  concur. 


(U6  S.  C.  316) 

ATLANTIC  COAST  LINE  RY.  CO.  V.  TOWN 
OF  TIIVIMONSVILLE.     (No.  10665.) 

(Supreme  Court  of  South  Carolina.    June  80, 

1921.) 

Licenses  ^=s>34— Railroad  entitled  to  reoover 
amount  paid,  in  absenoe  of  evidence  that  tax 
was  levied  on  gross  income  and  capital  In- 
vestment 

Railroad  suing  to  recover  license  taxes  im- 
posed by  ordinance  enacted  pursuant  to  Civ. 
Code  1912,  8  2947,  paid  under  protest,  held 
entitled  to  tEe  recovery  of  the  taxes  paid,  in 
the  absence  of  evidence  that  the  tax  was  levied 
either  upon  the  gross  income  or  upon  the 
amount  of  capital  invested  as  required  by  such 
statute. 

Appeal  from  Ck>omion  Pleas  Circuit  0>urt 
of  Florence  County;  S.  W.  G.  Shlpp,  Judge. 

Action  by  the  Atlantic  Coast  Line  Railway 
Ck>mpany  against  the  Town  of  Timmonsville. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Appeal  dismissed. 

Whiting  &  Baker,  of  Florence,  for  ap- 
pellant. 

F.  U  Willcoz  and  J.  M.  Liynch,  both  of 
B^orence,  tor  respondent 

GARY,  C.  J.  The  following  statement  ap- 
pears in  the  record: 

'This  action  is  brought  for  the  recovery  of 
license  taxes  paid  by  plaintiff  to  defendant  un- 
der protest  in  the  years  1915  and  1916.  The 
complaint  sets  forth  two  causes  of  action  simi- 
lar in  form,  the  first  being  the  recovery  of 
$300  paid  as  license  tax  for  the  year  1915* 
and  the  second  for  the  recovery  of  $300  paid 
as  license  tax  for  the  year  1916;  each  cause 
of  action  alleging,  in  substance,  the  assessment 
of  the  tax  by  ordinance  of  the  town  of  Tim- 
monsville, the  payment  under  protest  duly  made, 
and  the  contention  that  the  license  tax  required 
of  plaintiff  was  improperly  imposed,  of  a  con- 
fiscatory character,  and  not  graduated  as  re- 
quired by  statute.  The  answer  of  defendant 
admits  the  payment  of  the  taxes  under  protest 
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duly  made,  but  aneget  that  the  said  tax  was 
lawfully  and  properly  imposed  in  the  pursuance 
of  the  power  rested  in  the  corporate  authorities 
of  the  town  of  Tlmmonsville  to  assess  and  col- 
lect such  taxes  for  corporate  purposes.  The 
case  was  brought  to  trial  before  Judge  S.  W. 
Q.  Shipp  at  the  l^y,  1920,  term  of  the  court 
of  common  pleas  at  Florence,  S.  C/' 

Section  2947,  Code  of  Laws  1912,  proTides: 

"Said  city  or  town  council  may,  and  they  are 
hereby  authorized  annually  to  require  by  or- 
dinance the  payment  of  such  reasonable  sums 
of  money  as.  a  license  by  any  person  or  per- 
sons, corporation  or  corporations,  engaged  or 
intending  to  engage  in  any  calling,  business, 
occupation  or  profession,  in  whole  or  in  part, 
within  the  limits  of  said  cities  or  towns,  except 
those  engaged  in  the  calling  or  profession  of 
teachers  or  ministers  of  the  gospel;  provided, 
that  said  license  shall  be  graduated  according 
to  the  gross  income  of  the  persons,  firms  or 
<x>rporations  required  to  pay  such  license,  or 
upon  the  amount  of  capital  inyested  in  said 
business."* 

It  was  admitted  by  counsel  for  defendant 
tliat  the  tax,  the  subject-matter  at  issue,  was 
paid  under  protest  for  the  years  1915  and 
1916.  Plaintiff  Introduced  license  ordinance 
of  the  town  of  Tlmmonsvllle,  No.  39,  ratified 
June  28, 1915;  the  provision  relating  to  rail- 
roads being  as  follows: 

''Railroads,  steam,  for  business  done  exclu- 
sively within  the  town  of  TimmonsviUe,  and  not 
including  any  business  done  to  or  from  points 
without  state,  and  not  including  any  business 
done  for  the  government  of  the  United  States, 
its  officers  or  agents,  for  each  company  as  fol- 
lows: Atlantic  Coast  Line  Railroad  Compauy, 
$800.  G.  A.  &  W.  Ry.  (Seaboard  Air  Line  Ry. 
Co.),  $50." 

At  the  close  of  the  testimony  his  honor  thus 
ruled: 

"Gentlemen  of  the  Jury:  Tou  have  heard  the 
testimony  in  this  case  and  you  have  heard  the 
statute  read,  which  provides  that  whenever  a 
municipal  corporation  undertakes  to  levy  a  li- 
cense tax  that  there  are  two  ways  in  which  they 
must  proceed  to  levy  the  tax.  One  way  is  to 
find  out  what  the  capital  stock  of  the  concern 
sought  to  be  taxed  is,  and  tax  it  according  to 
its  capital  stock;  and  the  other  way  is  to  find 
out  what  its  gross  income  is,  and  tax  it  that 
way.  When  you  undertake  to  tax  people  in  any 
other  way  except  upon  the  capital  stock  in- 
vested or  their  gross  income,  it  is  an  illegal  tax. 
The  law  provides  that  a  person  may  pay  the 
tax  under  protest  and  bring  suit  and  have  the 
legality  of  the  tax  settied. 

**They  have  introduced  an  ordinance  here 
which  failed  to  show  that  the  town  of  Tim- 
monsviUe taxed  the  railroad  company,  either 
according  to  the  capital  stock  invested  or  the 
gross  income. 

*'It  is  wholly  a  question  of  law  and  does  not 
involve  any  question  of  fact,  and,  as  a  matter 
of  law,  I  hold  that  the  plaintiff  is  entitied  to  re- 
cover this  tax.  So,  Mr.  Foreman,  you  will  write 
a  verdict  for  the  plaintiff.' 


>f 


The  defendant  appealed  on  the  following 
exceptions: 

''(1)  The  court  erred  in  refusing  to  grant 
the  motion  for  a  nonsuit  made  by  defendant  at 
the  dose  of  plaintiffs  testimony;  the  error  be- 
ing that  the  testimony  offered  by  plaintiff  fails 
to  show  that  the  taxes  issued  against  the  de- 
fendant, for  the  recovery  of  which  this  action 
was  brought,  were  not  properly  graduated  and 
assessed  in  accordance  with  the  constitutional 
and  statutory  provisions  relating  to  license 
taxes. 

"(2)  The  court  erred  in  holding  that  the  pro- 
posed testimony  relating  to  the  method  of  de- 
termining the  amount  of  license  tax  assessed 
against  defendant  was  incompetent;  it  being 
respectfully  submitted  that  such  testimony  was 
competent  for  the  purpose  of  showing  that  the 
said  tax  was  properly  and  fairly  graduated  and 
assessed. 

"(3)  The  court  erred  in  directing  a  verdict 
against  the  defendant;  it  being  respectfully 
submitted  that  the  burden  of  proof  rests  upon 
the  party  attaching  the  validity  of  an  ordinance, 
and  that  no  evidence  was  offered  by  defendant 
tending  to  show  that  the  license  tax  paid  by  de- 
fendant had  not  been  fairly  and  properly  grad- 
uated and  assessed  in  accordance  with  consti- 
tutional and  statutory  requirements." 

The  ruling  of  his  honor,  the  presidlngr 
judge,  Is  sustained  by  the  ^case  of  Wood- 
Mendenhall  Co.  y.  City  of  Greer,  88  8.  C. 
249,  70  S.   E.  724. 

Appeal  dismissed. 

WATTS,  FRASER,  and  COTURAN,  JJ., 
concur. 

(U6  8.  C.  824) 

BRICE  V.  MoOOW  •!  al.    (No.  10671.) 

(Supreme  Court  of  South  Carolina.   June  30, 

1921.) 

1.  Schools  and  school  districts  ^=>97(3)  ^ 
Yorkvllie  district  held  entitled  to  issno  build- 
lag  bonds  wltliout  limitation. 

The  amendment  of  1914  to  Const  art  8^  §  7. 
and  article  10,  (  5,  gave  the  YorkTille  district 
of  York  county  power  without  limitation  to 
issue  bonds  to  raise  funds  to  pay  for  construc- 
tion of  buildings. 

2.  Constitutional  law  ^ss>33  —  Existino  statute 
held  to  furnish  machlnory  for  Issuing  bonds 
after  amondmont  of  Constitution. 

Act  Feb.  17,  1911  (27  St  at  Large,  p.  417) 
authorizing  board  of  trustees  of  Yorkville  school 
district  to  issue  |35,000  in  bonds,  furnished  nec- 
essary machinery  for  an  election  to  determine 
issuance  of  bonds  under  the  subsequent  Consti- 
tutional amendment  of  1914  to  (>)nst  art  8, 
I  7,  removing  the  limits  provided  thereby,  and 
an  act  of  Legislature  was  unnecessary. 

3.  Constitutional  law  ^ss>  1 43— Statute  may  not 
render  Invalid  bonds  legal  when  Issued. 

If  bonds  of  school  district  were  valid  when 
issued,  no  act  of  the  Legislature  could  invalidate 
or  change  them,  as  it  would  impair  obligations 
of  contract 
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4w  CMstftiitloBal  law  ^=s>29  —  Provisloas  |ir«- 
sumed  as  self-axeoutlng. 

The  general  presumption  of  law  is  that  all 
coDstitutioDal  proTisions  are  self-ezecnting,  and 
are  to  be  interpreted  as  such  rather  than  as 
requiring  further  legislation,  for  the  reason 
that  unless  such  were  done  it  would  be  in  the 
power  of  Legislature  to  practically  nullify  a 
fundamental  of  legislation. 


5.  Statvtea  ^=s»  1 63— Special  act  will  not  repeal 
general  law. 

The  general  rule  is  that  a  special  act  will 
not  repeal  a  general  law.  unless  there  is  a  man- 
ifest repugnancy  between  the  provisions  of  the 
two  actSt  and  where  there  is  a  statute  general  in 
its  terms  and  another  particular  statute  deal- 
ing with  the  same  subject  in  a  particular  way 
or  particular  purpose,  the  two  should  be  read 
together  and  harmonized,  if  possible,  letting 
both  of  them  stand. 

6.  Sohools  and  sohool  districts  ^3»9I— SpeolaJ 
aot  as  to  bttildlng  bond  Issue  by  Yorfcvllle  dis- 
triet  held  not  to  deny  district  right  to  make 
ose  of  general  law. 

Act  Feb.  17,  1011  (27  St  at  Large,  p.  417), 
authorizing  board  of  trustees  of  YorkvOle  dis- 
trict to  issue  bonds  to  the  amount  of  $35,000 
for  erection  of  buildings  and  other  purposes, 
which  was  in  excess 'of  4  per  cent  of  assessed 
valuation,  was  intended  for  a  particular  time 
and  purpose,  and  did  not  deny  the  right  of  the 
school  district  to  make  use  of  the  general  law 
(Civ.  Ck>de  1912,  (  1743),  limiting  indebtedness 
of  any  school  district  to  4  per  cent,  of  assessed 
valuation. 

7.  Schools  and  school  districts  $=»97  (4)  ^Elec- 
tion on  bend  Issue  held  properly  called  by 
town  couttdi. 

Inasmuch  as  the  town  of  York  is  a  munici- 
pality, and  the  limits  of  Yorkville  school  dis- 
trict are  coincident,  an  election  to  determine 
whether  or  not  the  school  district. should  issue 
bonds,  declared  by  the  town  council  at  the  re- 
quest of  the  board  of  trustees  of  the  school 
district,  upon  petition,  was  not  in  violation  of 
Civ.  Code  1912,  |  1748,  requiring  that  an  elec- 
tion be  held  by  the  board  of  trustees. 

8.  Schools  and  sdiool  districts  ^=s>97  (4)— Fil- 
ing of  plat  not  condition  precedent  for  special 
•lection. 

Filing  of  a  plat  in  the  office  of  the  derk  of 
court  was  not  a  condition  precedent  for  a  spe- 
cial school  election  to  detennine  the  question  of 
issuing  bonds  under  Civ.  Code  1912,  |  1748. 

9.  Schools  and  school  districts  ^=b>97(6)— Res- 
olation  as  to  signing  of  bond  unissued  may  be 
amended. 

That  resolution  of  Board  of  Trustees  of 
sdiool  district  only  required  that  bonds  be  sign- 
ed by  chairman  and  secretary,  instead  of  by  the 
full  board,  was  immaterial  in  a  suit  to  determine 
the  validity  of  the  bonds,  where  the  bonds  were 
not  yet  issued,  as  the  trustees  could  adopt  an- 
other resolution  rescinding  the  old  one,  pro- 
viding in  the  new  resolution  that  the  signatures 
of  the  full  board  be  placed  upon  the  bonds. 


10.  Schools  and  sohool  districts  «S997  (4)— Ob- 
ject of  bonds  properiy  expressed  In  petition 
and  a  notice  of  election. 

Petition  for  election  and  notice  ordering 
election  on  question  of  issuing  bonds  were  prop- 
er where  it  was  stated  therein  that  the  bonds 
were  to  be  used  for  the  purpose  of  erecting 
buildings,  repairing,  altering,  and  equipping  old 
buildings  for  school  purposes,  under  Civ.  Code 
1912,  S  1743,  and  Const  art  8,  {  7,  as  amended 
in  1914. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Ernest  Moore,  Judge. 

• 

Suit  by  J.  S.  Brice  against  Thomas  F. 
McDow  and  others,  as  Trustees  of  Yorkville 
School  District  No.  11.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

The  judgment  of  the  lower  court  was  as 
follows: 

This  is  a  friendly  suit,  brought  by  the  plain- 
tiff to  determine  the  validity  of  a  proposed  bond 
issue  of  $125,000  for  Yorkville  school  district, 
York  county.  The  complaint  is  a  very  volumi- 
nous one,  and  sets  forth  all  the  facts  in  re- 
gard to  the  proposed  issue,  and  alleges  that 
from  these  facts  and  the  law,  as  shown,  the 
board  of  trustees  are  without  authority  to  is- 
sue the  bonds  for  the  reasons  given. 

The  service  of  the  complaint  is  duly  admitted 
by  the  defendants,  constituting  the  board  of 
trustees  of  the  district,  and  the  said  defendants 
have  filed  an  answer  admitting  all  the  facts 
stated  in  the  said  complaint,  except  in  para- 
graph 6  thereof,  that  they  are  without  authority 
to  issue  the  bonds.  They  allege,  on  the  con- 
trary, that  by  reason  of  the  facts  and  the  law 
recited  in  the  complaint  they  have  full  authority 
so  to  do. 

The  undisputed  facts  as  appear  then  are  as 
follows: 

That  Yorkville  school  district  was  incorpo- 
,rated  under  the  special  act  of  the  Legislature 
in  December,  1888  (Act  Dec.  22,  1888  [20  St 
at  Large,  p.  246]),  and  under  this  act  the  board 
of  trustees  created  thereby  are  vested  with  the 
management  of  school  affairs  in  the  said  dis- 
trict, including  the  power  to  issue  bonds  for 
school  purposes.  That  act  fixed  the  limit  of 
bonds  at  $4,000.  In  1901  the  original  act  of 
1888  was  amended  (Act  Feb.  15,  1901  [28  St 
at  Large,  p.  845]),  giving  the  board  of  trustees 
additional  power  to  issue  bonds  in  the  manner 
and  form  therein  provided,  not  exceeding  $15,- 
000.  In  1911  an  act  was  passed  by  the  General 
Assembly  (Act  Feb.  17,  1911  [27  St  at  Large, 
p.  4171)  giving  the  board  of  trustees  of  the 
said  school  district  authority  to  issue  bonds 
of  the  form  and  amount  they  might  deem  neces- 
sary for  the  purpose  of  erecting  new  school 
buildings,  purchasing  lot  repairing  old  buildings, 
and  other  school  purposes,  the  said  bonds  to  be 
issued  not  to  exceed  $35,000. 

In  1914  a  joint  resolution  was  adopted  by  the 
General  Assembly  of  South  Carolina,  providing 
that  the  limitations  of  indebtedness,  as  con- 
tained in  section  7,  art.  8,  and  section  5,  art. 
10,  of  the  Constitution  of  1895,  should  not  ap- 
ply to  Yorkville  school  district  when  the  pro- 
ceeds of  the  bonds  were  applied  exclusively  to 
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the  erecting,  making  additions  to  school  hnild- 
ings  in  the  said  district,  and  where  the  question 
o€  incurring  indebtedness  was  submitted  to  the 
<inalified  electors  of  the  district,  as  provided  in 
the  Constitution.  It  appears  that  this  joint 
resfrintion  was  duly  and  legally  adopted  in  ac- 
cordance with  the  provisions  of  section  3,  art 
16,  of  the  Constitution,  the  yea  and  nay  vote 
being  taken  thereon,  as  appears  in  Senate  Jour- 
nal 1914,  pp.  806,  839,  840,  1043.  In  accord- 
ance with  this  joint  resolution,  constitutional 
amendment  therein  provided  was  submitted  to 
the  voters  of  the  state  of  South  Carolina  at  the 
general  election  in  1914,  and,  as  a  result  of 
the  election,  the  amendment  was  adopted. 
Thereafter,  in  1915  (29  Statutes,  107),  the  Gen- 
eral Assembly  passed  an  act  ratifying  the  said 
constitutional  amendment  proposed  by  a  joint 
resolution,  as  stated  above.  It  is  alleged  in 
complaint  and  admitted  in  answer  that  the  joint 
resolution  proposing  constitutional  amendment 
was  adopted  in  accordance  with  Constitution, 
and  same  duly  recorded  in  Senate  Journal  1914, 
p.  806.  This  is  found  as  a  fact.  No  other  acts 
of  the  Legislature  have  been  passed  in  relation 
to  the  Yorkville  school  district. 

The  first  question  raised  by  the  plaintiff  is 
that,  under  the  law,  as  above  stated,  and  without 
regard  to  the  facts  and  the  manner  of  conduct- 
ing the  election,  which  will  be  hereinafter  noted, 
that  the  said  school  district  is  without  authority 
to  issue  the  bonds  proposed,  it  having  been  cre- 
ated by  special  act  of  December  22,  1888,  and 
having  had  authority  conferred  and  restrictions 
imposed  upon  it  from  time  to  time  by  a  special 
act,  the  last  of  which  was  passed  February  17, 
1011,  limiting  the  maximum  amount  of  bonds 
to  $35,000;  that  the  said  law  has  not  been 
amended  or  supplemented,  or  restriction  of  the 
bonded  debt  therein  contained  removed. 

It  is  further  stated  or  claimed  that  the  dis- 
trict is  not  entitled  to  claim  authority  of  the 
bond  issue  by  virtue  of  the  provisions  of  the 
constitutional  amendment  above  recited,  since 
the  said  constitutional  amendment  simply 
amounts  to  the  removal  of  the  limitations  im- 
posed by  the  Constitution  on  the  indebtedness 
of  the  said  school  district,  and  does  not  there- 
by confer  authority  for  the  issuance  of  the 
bonds. 

It  is  further  objected  in  this  connection  that, 
even  if  the  said  constitutional  amendment  is  to 
be  construed  as  conferring  authority  for  the 
issuance  of  bonds  in  excess  of  the  amount  speci- 
fied in  act  of  1911,  no  machinery  for  carrying 
out  such  authority  is  provided,  and  no  officers 
are  invested  with  the  power  or  duty  to  hold  any 
election  for  bonds,  and  that  the  act  of  the  Gen- 
eral Assembly  is  required  to  provide  such  ma- 
chinery. In  this  connection,  too,  is  the  objec- 
tion that  the  proposed  bond  issue  will  exceed 
8  per  cent,  of  tlie  assessed  valuatiou  of  the 
school  district,  and  that  it  will  exceed  15  per 
cent,  of  the  value  of  all  taxable  property  in 
the  said  district,  which  also  includes  the  mu- 
nicipality of  York. 

[1-41  So,  then,  in  consideration  of  this  mat- 
ter, the  objections  as  noted  above  will  be  con- 
sidered together.  The  question  presented  by 
the  said  objections  briefly  is:  Did  the  school 
district  of  York  have  the  authority  to  issue 
bonds  in  an  unlimited  amount  after  the  passage 
of  and  ratification  of  constitutional  amendment 
of  1914,  or  was  it  necessary  that  such  constitu- 


'  tional  amendment  be  followed  by  an  act  of  the 
General  Assembly,  giving  specific  authority  to 
issue  the  proposed  $125,000  of  bonds?  The 
question  is  a  most  interesting  one,  and,  after 
careful  consideration,  I  am  of  the  opinion  that 
the  school  district  did  have  and  does  have  the 
power  to  issue  the  bonds,  and  that  the  objec- 
tions above  noted  cannot  be  sustained.  It  was 
held  in  the  case  of  Dick  v.  Scarborough,  73  S. 
C.  151,  53  S.  E.  86,  that  section  5  of  article  S 
of  the  ConstitutioD,  providing  that  cities  and 
towns  may  acquire  by  construction  or  purchase 
waterworks  systems  and  plants  after  the  ques- 
tion had  been  submitted  to  a  majority  vote  of 
the  electors  od  the  question  of  bonded  indebted- 
ness for  such  purpose;  that  this  section  ex- 
pressly conferred  upon  cities  and  towns  the 
power  to  issue  bonds  for  the  purposes  provided. 
If  this  is  true,  it  seems  that  article  7,  f  8,  and 
article  5  of  section  10  would  give  to  the  political 
subdivision  therein  named  the  power  to  issue 
bonds  up  to  the  limit  provided  after  such  ques- 
tion had  been  submitted  to  a  vote  of  the  people, 
as  provided  by  those  terms.  Therefore  the 
constitutional  amendment  of  1914,  which  took 
off  the  limit  of  bonded  indebtedness  provided  for 
by  the  foregoing  provision,  would  in  itself  con- 
fer bonding  powers  in  an  unlimited  amount. 
If  the  proper  construction  of  the  Scarborough 
Case,  cited  above,  is,  as  I  think  it  is,  that  the 
constitutional  amendment  did  confer  authority 
to  issue  bonds,  then  such  authority  could  not 
be  limited  or  curtailed  by  any  act  of  the  Legis- 
lature, and  to  this  extent  the  limit  provided  in 
the  act  of  1911  at  $35,000  must  fall,  but  all 
other  provisions  of  that  act  of  1911,  not  being 
inconsistent  with  the  constitutional  amendment^ 
must  stand  as  providing  machinery  for  elec- 
tion, the  authority  of  which  was  given  by  virtue 
of  the  constitutional  provision. 

It  seems  to  me,  thus,  that  the  constitutional 
amendment  of  1914  might  in  this  respect  oper- 
ate, if  that  view  of  it  is  taken,  as  an  amendment 
to  the  act  of  1911,  by  simply  removing  the  lim- 
it of  indebtedness  provided  in  that  act.  The 
principle  that  the  constitutional  amendment  to 
the  Constitution  can  amend  a  prior  statute  is 
recognized  in  the  case  of  Cleveland  v.  Spartan- 
burg, 54  S.  C.  83,  31  S.  E.  871. 

Another  case  to  be  noted  in  this  connection  is 
the  case  of  Bray  v.  City  Council  of  Florence, 
62  S.  C.  57,  39  S.  E.  810.  In  that  case  it  was 
held  that  an  act  of  the  Legislature  limiting  the 
amount  of  bonded  debts  of  municipalities,  in 
the  words  of  the  statute,  does  not  so  operate 
after  such  limitations  have  been  removed  by 
amendment.  The  only  difference  between  this 
Bray  Case  and  the  case  at  bar  is  that  in  the 
Bray  Case  the  limitation  of  the  statute  placed 
upon  cities  and  towns  to  vote  bonds  was,  in  the 
exact  language  of  the  Constitution,  '*not  over 
8  per  cent."  An  amendment  was  duly  passed 
to  the  Constitution,  taking  off  this  limit  as  to- 
the  city  of  Florence,  and  the  city  of  Florence 
thereby  proposed  to  issue  bonds  exceeding  the 
8  per  cent,  limitation.  The  plaintiff  contended 
that  the  constitutional  amendment  should  have 
been  followed  by  an  act  of  the  Legislature  re- 
moving its  former  limitations,  and,  while  the- 
court  decided  that  such  act  was  not  necessary, 
on  the  ground  that  the  language  of  the  acts  was^ 
in  accordance  with  the  language  of  the  Consti- 
tution,  yet  it  would  seem  that  the  principle  ii^ 
this  case  would  be  the  same.   The  limitatio]:^ 
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imposed  on  the  kAooI  district  was  not  8  per 
cent.,  but  a  definite  sum  of  $35,000  by  a  legis- 
lative enactment  Was  not  the  intention  of 
the  Legislature  by  that  act  simply  to  say  to  the 
school  district  that  it  should  keep  within  the 
constitutional  limit?  And  the  effect  of  the  con- 
stitutional amendment  removing  the  limitation 
would  be  the  same  in  this  case  as  it  was  in  the 
Bray  Case.  This  Bray  Case  also  suggests  the 
fact  that,  if  the  General  Assembly  had  desired 
to  impose  a  limitation  after  the  constitutional 
amendment,  a  new  act  would  have  been  neces- 
sary. Under  the  authority  of  Dick  v.  Scar- 
borough, cited  above,  it  may  be  doubtful  as  to 
whether  there  was  any  authority  in  the  Legis- 
lature to  limit  the  indebtedness  after  the  con- 
stitutional amendment,  and  if  this  is  the  proper 
construction  of  the  Scarborough  Case,  as  I 
think  it  is,  the  principle  recognized  in  the  Bray 
Case,  if  it  is  recognized,  that  the  Legislature 
would  have  the  authority  after  a  constitutional 
amendment  to  further  limit  indebtedness,  would 
be  practically  overruled  by  the  later  decision. 
However,  even  if  we  should  consider  that  the 
principle  of  the  Bray  Case  is  correct,  instead 
of  the  principle  of  the  Scarborough  Case,  the 
answer  here  would  be  that,  even  though  the 
Legislature  might  have  had  authority  to  limit 
indebtedness  of  the  Yorkville  school  district 
after  the  amendment,  it  has  not  done  so,  thus 
implying  that  it  does  not  care  so  to  act.  After 
these  bonds  are  issued,  if  they  are  valid  up  to 
this  time,  certainly  no  subsequent  act  of  the 
Legislature  could  invalidate  them,  for  such  act 
would  impair  the  obligations  of  contract. 

I  hold,  therefore,  that  the  constitutional 
amendment  of  1914  did  confer  upon  the  school 
district  authority  to  issue  bonds,  limited  only 
by  the  discretion  of  the  board  of  trustees,  that 
no  farther  act  of  the  Legislature  was  necessary, 
that  the  machinery  for  an  election  had  been 
provided  for  by  the  act  of  1911,  and  by  previous 
acts,  and  that  these  acts  stand  so  far  as  the 
machinery  for  the  election  is  concerned,  and 
are  repealed  only  so  far  as  the  limitation  of 
indebtedness  is  concerned.  The  constitutional 
amendment  of  1914  must  be  regarded  as  self- 
executing,  taken  in  connection  with  the  former 
act.  The  general  presumption  of  law  is  that  all 
constitutional  provisions  are  self -executing,  and 
are  to  be  interpreted  as  such,  rather  than  as 
requiring  further  legislation,  for  the  reason 
that,  unless  such  were  done,  it  would  be  in  the 
power  of  the  Legislature  to  practically  nullify 
a  fundamental  of  legislation.  6  R.  C.  L.  p.  68; 
Black  on  Interpretation  of  Laws,  p.  21. 

It  follows  from  the  above  conclusion  that  the 
objection  to  the  8  per  cent,  and  the  15  per  cent 
limitation,  at  stated  in  subdivision  **g,"  par. 
6,  of  the  complaint,  must  also  fail,  for  the  rea- 
son that  such  limitations  are  absolutely  wiped 
out  by  the  constitutional  amendment. 

[5]  Having  reached  the  conclusion,  therefore, 
that  the  bonds  proposed  to  be  issued  are  valid 
by  reason  of  the  constitutional  amendment  and 
of  the  act  of  1911,  and  the  previous  acts  which 
provided  machinery  for  election,  it  might  not 
be  necessary  to  go  further,  but,  as  the  ques- 
tion has  been  raised  in  the  complaint,  and  if 
for  any  reason  the  conclusions  stated  above 
are  wrong,  it  will  be  well  to  consider  whether 
or  not  the  bond  issue  can  be  sustained  by  the 
provisions  of  the  general  law  relating  to  school 
districts.    This  general  law  is  stated  in  section 
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1748  of  the  Code  of  1912,  and  the  provisions  of 
it  are  substantially  recited  in  the  complaint 
This  act,  which  constitutes  a  general  law  in 
regard  to  school  district  bonded  indebtedness, 
was  passed  in  1907,  and  provided  that  the  lim- 
it of  indebtedness  should  be  4  per  cent,  of  the 
assessed  taxable  property  in  the  district  The 
last  act  relating  to  Yorkville  school  district  was 
passed  in  February,  1911,  and  is  a  special  act 
in  regard  to  Yorkville  school  district,  so  then 
the  question  to  be  considered  is  whether  by  the 
passage  of  that  special  act  after  the  enactment 
of  the  general  law,  Yorkville  school  district 
would  be  deprived  of  the  benefits  of  the  general 
law,  if  such  became  necessary.  The  general 
rule  is  that  a  special  act  will  not  repeal  a  gen- 
eral law,  unless  there  is  a  manifest  repugnancy 
between  the  provisions  of  the  two  acts;  and 
where  the  statute  is  general  in  its  terms,  an- 
other particular  statute  dealing  with  the  same 
subject  in  a  particular  way  or  particular  pur- 
pose, the  two  should  be  read  together,  and  har- 
monized, if  possible,  letting  both  of  them  stand. 
13  Cyc  1098, 1151;  25  B.  C.  L.  929. 

The  principles  of  statutory  construction  are 
more  or  less  elastic,  and  governed  by  circum- 
stances. If  the  general  law  and  the  special 
law  are  not  plainly  repugnant,  or  if  the  gen- 
eral law  is  not  plainly  repugnant,  the  same 
should  stand  together,  and  the  right  to  plead 
the  general  law  is  not  abrogated;  or,  if  the 
general  law  imposes  conditions  upon  the  issu- 
ance of  bonds,  and  the  special  act  authorizes 
one  district  to  issue  bonds  without  the  happen- 
ing of  these  conditions,  the  special  act  might  be 
regarded  as  an  act  for  a  particular  time  and 
purpose,  and  would  not  constitute  a  denial  of 
the  right  of  the  district  to  make  use  of  the 
general  law. 

[6]  Now,  what  are  the  facts  that  appear 
here?  Let  us  examine  the  provisions  of  the 
special  act  of  1911  and  the  general  school  law 
(Civ.  Code  1912,  f{  1698-1885),  to  see  wherein 
tiiey  differ. 

(1)  The  special  act  of  1911  limits  indebted- 
ness of  Yorkville  district  to  $35,000;  the  gen- 
eral act  of  1907  limits  indebtedness  of  any 
school  district  to  4  per  cent  of  assessed  valua- 
tion. 

(2)  The  special  act  provides  that  the  petition 
be  signed  by  a  majority  of  freeholders;  the 
general  law  provided  that  the  petition  should  be 
signed  by  one-third  of  the  freeholders  and  one- 
third  of  the  electors. 

(3)  The  general  law  provided  that  a  plat 
must  be  filed  before  election;  the  special  law 
contained  no  such  provision. 

(4)  The  special  law  provided  for  notice  of 
election  for  8  weeks;  the  general  law  provided 
for  notice  of  10  days. 

(5)  The  general  law  provided  that  the  pro- 
ceeds be  used  for  erecting  buildings,  and  for 
paying  indebtedness;  the  special  law  provided 
that  the  bonds  should  be  used  for  the  purpose 
of  purchasing  lot  or  lots,  erecting  and  furnish- 
ing school  building,  or  purchasing  or  adding  to 
or  remodeling  or  repairing  existing  buildings  for 
school  purposes. 

(6)  The  general  law  provided  that  the  bonds 
shoidd  be  signed  by  all  the  trustees;  the  spe- 
cial law  provides  that  they  may  be  signed  only 
by  the  chaiiman  and  secretary  of  tiie  board. 

Upon  consideration  of  the  above  distinctions, 
it  will  be  seen  that  the  special  act  of  1911  relate 
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ing  to  Torkrflle  school  district  is  more  liberal 
in  its  terms  than  the  act  of  1907,  which  is  the 
general  law.  For  Instance,  it  appears  by  the 
record  that  the  assessed  valuation  of  YorkviUe 
school  district  in  1&10»  which  was  the  last  val- 
uation before  the  act  of  February,  1911,  was 
passed,  was  $750,325.  Thirty-five  thousand 
dollars  is  more  than  4  per  cent,  of  this  assessed 
valuation,  so  it  is  seen  that  the  Legislature 
was  intending  to  be  more  liberal  with  the  dis- 
trict by  this  act  than  by  the  general  law.  In 
aU  other  respects  noted  above,  except  that  of 
the  time  for  publication  of  notice  of  election, 
the  special  act  is  also  more  liberal.  Hence, 
when  we  have  these  evidences  of  liberality  of 
the  special  act  of  1911,  it  must  be  taken  that 
the  intention  of  the  Legislature  was  to  make 
that  act  an  act  for  a  particular  time  and  pur- 
pose, and  not  to  deny  the  right  to  the  district 
to  make  use  of  the  General  Law,  if  such  was 
necessary. 

[7]  So,  having  determined  that  the  district 
had  the  right  to  use  the  general  law,  let  us 
see  if  the  provisions  of  the  general  law  have 
been  complied  with.  Subdivision  "e*'  of  para- 
graph 6  of  the  complaint  states  in  detail  the 
objection  to  the  use  of  the  general  law  by  the 
district  in  this  election.  The  first  objection  is 
that  the  general  law  provided  that  the  election 
to  be  held  was  not  to  be  held  by  the  trustees 
of  the  district.  It  is  alleged  as  a  fact  in  the 
complaint,  and  not  denied,  that  this  election  was 
nominally  held  by  the  town  council  of  the  town 
of  York,  but  in  reality  it  was  by  the  trustees 
of  the  district  The  record  shows  that  the  pe- 
tition was  signed  by  more  than  one-third  of 
the  resident  electors  and  freeholders;  that  this 
petition  was  first  presented  to  the  board  of 
trustees;  that  the  board  of  trustees  passed 
upon  the  validity  of  the  petition,  approved  it, 
decided  upon  an  election  by  the  proper  resolu- 
tion, submitted  the  matter  to  the  town  council 
of  the  town  of  York,  naming  the  managers  of 
election,  suggesting  the  form  of  the  ordinances, 
and  all  other  details  in  connection  with  the 
election.  Inasmuch  as  the  town  of  York  is  a 
municipality,  and  that  the  limits  of  Yorkville 
school  district  are  coincident  with  that  of  the 
town,  and  that  the  laws  of  the  state  in  regard 
to  special  election  in  municipalities  provided 
that  certain  acts  must  be  done,  and  the  election 
held  by  the  municipal  authorities,  it  is  conceded 
that  it  was  the  part  of  wisdom  for  this  election 
to  be  held  in  the  name  of  the  town  council  of 
York  in  order  to  prevent  conflict  with  other 
sections  of  the  law.  For  one  thing,  books  of 
registration  for  special  election  had  to  be  open- 
ed by  town  authorities;  could  not  have  been 
opened  by  the  board  of  trustees.  The  election 
was  duly  held  by  virtue  of  the  ordinance  passed 
by  the  town  council  at  the  request  of  the  board 
of  trustees.  The  election  was  declared  by  the 
town  council  and  reported  to  the  board  of  trus- 
tees, and  the  said  board,  by  a  proper  resolution, 
adopted  the  same. 

So,  then,  no  other  condusion  can  be  reached 
but  that  the  acts  of  the  town  council  of  the 
town  of  York  in  holding  and  declaring  this  elec- 
tion was  the  act  of  the  board  of  trustees,  hav- 
ing been  done  at  the  request  of  the  board  in 
the  first  instance,  and  having  been  certified 
back  to  the  board  in  the  last  instance.  There- 
fore the  objection  as  to  the  manner  of  conduct 


of  the  election  was  not  In  violation  of  the  pro- 
visions of  the  general  law. 

[81  The  next  objection  is  that  no  plat  was 
filed  in  the  oflSce  of  the  clerk  of  the  court,  as 
required  by  the  general  law.  It  appears  that 
the  limits  of  the  Yorkville  school  district  are 
well  known,  the  shape  being  a  circle,  with  a 
radius  of  one  mile  from  the  center  at  the  in- 
tersection of  Congress  and  Liberty  streets  in  the 
said  town.  Also,  a  plat  was  on  record  in  the 
office  of  the  county  superintendent  of  educa- 
tion; but  in  Dove  v.  Kirkland,  92  S.  C.  821,  75 
S.  E.  503,  it  was  held  that  that  Constitution  did 
not  require  the  filing  of  such  plat  as  condition 
precedent  for  election,  and  such  was  not  neces- 
sary. 

[9]  The  next  objection,  that  the  bonds  are  to 
be  signed  by  the  chairaaan  and  secretary,  in- 
stead of  the  full  board,  is  immaterial,  for  the 
bonds  have  not  been  issued,  and  this  condition 
can  be  easHy  complied  with,  and  all  doubt  re- 
moved simply  by  the  board  of  trustees  adopting 
another  resolution  and  rescinding  the  old  one, 
providing  in  the  new  resolution  that  the  signa- 
tures of  the  full  board  are  to  be  placed  upon  the 
bonds. 

It  appears  from  the  record  that  the  form  of 
ballot  used  at  the  election  was  in  accordance 
with  the  general  law,  for  the  reason  that  an 
affirmative  ballot  was  used  and  a  negative  bal- 
lot was  used,  the  two  being  separate  and  dis- 
tinct 

[10]  It  is  further  objected  that  the  petition 
under  which  the  election  was  held  and  the  notice 
ordering  the  election  stated  that  the  purpose 
for  which  the  bonds  were  to  be  used  was  differ- 
ent from  that  provided  for  in  the  general  law, 
and  also  that  provided  in  constitutional  amend- 
ment The  language  of  the  act  of  1907  per- 
mits the  use  of  proceeds  for  erecting  building, 
for  equipment  thereof,  for  maintaining,  and  for 
paying  indebtedness.  The  election  in  question 
was  for  the  purpose  of  erecting  buildings,  re- 
pairing, altering,  and  equipping  old  buildings 
for  school  purposes.  We  do  not  think  that  the 
purposes  stated  in  the  petition  under  which 
the  election  was  held  would  be  in  confiict  with 
the  general  law  or  that  of  constitutional  amend- 
ment The  language  of  that  general  law  and 
constitutional  amendment  is  to  be  construed 
liberally,  and  when  so  construed  we  think  it 
was  the  intent  of  the  law  to  cover  all  necessary 
things  which  might  have  to  be  done  for  main- 
taining a  proper  and  adequate  school  system 
in  school  districts  and  of  Yorkville  school  dis- 
trict. Even  the  purchase  of  a  lot  might  be 
justified  under  the  general  law,  for  the  reason 
that  the  equipping  and  maintaining  of  a  proper 
school  system  could  not,  in  a  great  many  in- 
stances, be  accomplished  without  the  purchase 
of  a  lot.  The  general  act  and  the  constitution- 
al amendment,  and  also  act  of  February  7, 
1911,  must  certainly  be  construed  as  confirming 
authority  for  the  issuance  of  bonds  for  purposes 
stated  in  the  petition.  See,  also,  Dick  v.  Scar- 
borough, 73  S.  C.  151,  58  S.  E.  89. 

It  is  therefore  conduded  that  the  proposed 
bond  issue  can  be  sustained  under  the  general 
school  law  of  the  state,  and  is  valid.  The  limit 
of  indebtedness  under  the  general  law  was  orig- 
inally 4  per  cent,  but  this  limit' was  increased 
to  8  per  cent,  by  act  of  1920;  hence  the  gen- 
eral law  as  it  now  stands  would  provide  the^ 
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limit  of  indebtedness  in  school  district  to  8  per 
cenL,  the  exact  language  of  the  Gonstitntion, 
bnt  the  constitutional  amendment  of  1914  re- 
moved the  limitation,  and  hence,  the  limitation 
of  the  general  law  oeing  in  exact  accordance 
with  the  language  of  the  Oonstltution,  the  con- 
stitutional amendment  removed  that  limit  un- 
der the  principle  stated  In  Bray  y.  Florence, 
supra. 

For  these  reasons,  it  is  ordered,  adjudged 
and  decreed  that  the  complaint  herein  be  dis- 
missed, and  that  the  board  of  trustees  of  York- 
viUe  school  district,  the  defendants  herein,  be 
allowed  to  proceed  with  this  proposed  bond 
issue. 

J.  S.  Brice,  of  York,  for  appellant 
T.  F.  McDow  and  John  A.  Marion,  both 
of  York,  for  respondenta 

WATTS,  J.  For  the  reasons  assigned  by 
his  honor,  Judge  Moore,  it  la  the  Judgment 
of  this  court  that  the  judgment  of  the  dr^ 
cult  court  be  affirmed. 

GARY,  O.  J.,  and  FBASIDB  and  GOTH- 
RAN,  JJ.,  concur. 
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TILL  V.  HAMILTON  RIDGE  LUMBER  CO. 

(No.  10660.) 

(Supreme  Gourt  of  South  Garolina.    June  80, 

1921.) 

Master  and  sorvaat  ^ss>286(l)  —  Negilgenoe 
qaestloa  for  Jury. 

In  an  action  for  the  death  of  plaintilTa  in- 
teatate,  a  servant  of  defendant,  the  question  is 
for  the  jury,  where  plaintifiTs  evidence  tended 
to  establish  all  the  material  averments  of  neg- 
ligence, and  defendant's  evidence  tended  to  dis- 
prove that  of  plaintiff,  and  to  show  that  the 
servant  assumed  the  risk  of  injury. 

Appeal  from  (Common  Pleas,  Circuit  C/Ourt 
of  Hampton  Comity ;  J.  W.  De  Yore,  Judge. 

Action  by  Mrs.  lizzie  Till,  as  adminlst^- 
triz,  against  the  Hamilton  Bldge  Lumber 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Dismissed. 

Randolph  Murdaugh  and  George  Warren, 
both  of  Hampton,  for  appellant. 

W.  D.  (}onnor,  of  Hampton,  and  Holman  & 
Boulware,  of  Barnwell,  for  respondent 

GARY,  C.  J.  This  is  an  action  for  actual 
and  pmnitlve  damages,  alleged  to  have  been 
sustained  on  account  of  the  negligence  and 
recklessness  of  the  defendant,  thereby  caus- 
ing the  death  of  plalntlfTs  husband. 

The  allegations  of  the  complaint  material. 
to  the  questions  Involved  are  as  follows: 

rrhat  on  the  2d  day  of  July,  1919,  the  said 
John  D.  Till  was  employed  by  the  defendant, 


RIDGE  LUMBER  CO.  89 

8.B.) 

Hamilton  Ridge  Lumber  Corporation,  at  its 
mill  in  Estill,  S.  C,  in  the  capacity  of  carpen- 
ter, which  was  the  trade  and  calling  of  the  said 
John  D.  Till;  that  on  the  said  day  the  de- 
fendants changed  the  work  of  the  said  John  D. 
Till  from  his  occupation  as  a  carpenter  and  put 
him  to  work  as  assistant  millwright  at  the  said 
plant;  that  shortly  after  going  to  work  as  as- 
sistant millwright  at  said  mill  on  the  follow- 
ing morning,  July  3,  1919,  while  the  said  John 
D.  Till  was  dressing  a  pulley  on  which  a  belt 
was  running,  pursuant  to  the  instructions  from 
the  defendant  and  in  the  line  of  his  work  and 
duty  as  assistant  millwright,  the  said  belt 
caught  the  sleeve  of  his  shirt,  or  his  arm,  or 
hand,  and  jerked  the  same  in  between  the  belt 
and  the  pulley  on  which  it  was  running  and 
jerked  the  said  John  D.  Till  up  against  the 
framework  supporting  the  said  pulley  so  vio- 
lently that  he  was  thereby  fatally  injured,  re- 
sulting in  his  death  at  about  7  p.  m.  on  the 
following  day,  July  4,  1919;  that  the  said  John 
D.  Till  came  to  his  death  as  above  stated  by 
reason  of  the  fact  that  the  said  belt  which 
caught  his  sleeve,  arm,  or  hand  as  aforesaid 
was  improperly  fastened  together,  in  that  the 
ends  thereof  did  not  meet  each  other  squarely 
and  evenly,  but  was  so  put  together  that  on 
each  side  of  the  belt,  at  the  point  where  the 
ends  were  joined  together,  the  belt  projected 
out  far  enough  for  the  exposed  end  to  catch 
things  which  it  came  in  contact  and  carry  them 
along  with  it  to  and  around  the  said  pulley, 
and  the  said  belt  was  thus  rendered  a  dan- 
gerous and  unreasonably  unsafe  and  unsuita- 
ble appliance,  or  a  dangerous  and  unreasonably 
unsafe  place  for  the  said  John  D.  Till  to  work 
in.'' 

The  defendant  denied  the  allegations  of 
the  c(«nplaint  and  set  up  the  defenses  of  con- 
tributory negligence  and  assumption  of  risk. 

The  jury  rendered  a  verdict  In  fftvor  of 
the  plaintiff  for  $6,000  actual  damages,  and 
the  defendant  appealed  upon  the  following 
exceptions: 


•*i 


(1)  Because  his  honor  erred  in  refusing  de- 
fendant's motion  for  a  nonsuit  or  directed  ver- 
dict on  the  ground  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant  op- 
erating as  a  proximate  cause  of  the  injury  com- 
plained of. 

'*(2)  Because  his  honor  erred  in  refusing 
defendant's  motion  for  a  nonsuit  or  directed 
verdict  on  the  ground  that  the  deceased,  John 
D.  Till,  was  negligent,  and  that  his  negligence 
contributed  as  a  proximate  cause  of  the  injury 
complained  of. 

*'(3)  Because  his  honor  erred  in  refusing  de- 
fendant's motion  for  a  nonsuit  or  directed  ver- 
dict, on  the  ground  that  the  evidence  admitted 
of  no  other  conclusion  than  that  the  deceased, 
John  D.  Till,  assumed  the  risk  from  which  the 
injury  resulted." 

The  testimony  in  behalf  of  the  plaintiff 
tended  to  sustain  every  material  allegation 
of  the  complaint  On  the  other  hand,  the 
testimony  introduced  by  the  defendant  tend- 
ed to  disprove  the  plaintiff's  testlmouy,  and 
to  show   that  the  plaintiff's  husband   con- 
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tributed  to  his  own  injury,  and  that  he  as- 
sumed the  risks  incident  to  his  employment. 

Under  such  circumstances,  the  facts  were 
properly  submitted  to  the  jury. 

Appeal  dismissed. 

WATTS,  FRASER,  and  COTHRAN,  JJ.^, 
concur. 


(116  S.  C.  288) 

NICKLE8  V.   MILLER  et  aL     (No.    10654.) 

(Supreme  Court  of  South  Carolina.     June  30, 

1921.) 

1.  Principal  and  aoent  ^=3»78( 2)— Action  held 
one  for  aocountlng  between  principal  and 
agent  Instead  of  on  aa  account  or  Judgmefit. 

Prindpal'B  action  against  agent  against 
whom  principal  had  previously  obtained  a  judg- 
ment held  an  action  for  accounting  between 
principal  and  agent,  and  not  an  action  on  an 
account  or  judgment.  (Per  Fraser,  J.,  and 
Gary.  C.  J.) 

2.  Reference  ^=p6( I)— Reference  bold  proper 
In  principal's  action  fon  aooounting  against 
agent  on  oompilcated  aceount. 

Principal's  action  against  confidential  agent 
for  accounting  in  wllich  the  account  was  com- 
plicated and  obscure  held  a  proper  case  for  a 
reference.     (Per  Fraser,  J.,  and  Gary,  C.  J.) 


3.  Witnesses  ^s»l64(l)  —  Death  stops  parol 
evidence  as  to  oontraot  partly  In  parol  and 
partly  In  writing. 

Where  a  contract  is  partly  in  writing  and 
partly  in  parol,  death  stops  the  parol  evidence, 
and  the  writing  stands.  (Per  Fraser,  J.,  and 
Gary,  C.  J.) 

4.  Judgment  #=9613  —  PrinelpaJ's  complaint 
against  agent  hold  to  state  a  cause  of  action 
on  a  Judgment 

Principal's  complaint  against  agent  held 
to  state  a  cause  of  action  on  a  judgment. 
(Per  Cothran,  J.) 

5.  Appeal  and  error  #=»882 (3)— Defendant  in 
law  action,  having  demanded  an  accounting 
involving  long  and  intricate  account,  could 
not  complain  of  reference. 

In  principal's  action  against  agent  on  a 
judgment,  wherein  defendant's  answer  was 
practically  a  demand  and  an  offer  for  an  ac- 
counting by  which  to  demonstrate  that  the 
judgment  had  been  paid  where  the  account  was 
a  long  and  intricate  one,  tlie  agent  could  not 
complain  that  the  matter  was  referred  to  a 
referee  on  the  ground  that  it  was  an  action  at 
law  having  himself  tendered  the  equitable  issue. 
(Per  Cothran,  J.) 

Watts,  J.,  dissenting. 

Appeal  from  (Common  Pleas  Circuit  Court 
of  Abbeville  Ck>unty;  John  S.  Wilson  and 
Geo.  E.  Prince,  Judges. 

Action  by  W.  F.  Nickles,  as  executor  of  the 
estate  of  Sue  A.  Kellar,  against  L.  T.  Miller, 
as  executor,  and  Fannie  E.  Wilson,  as  execu- 


trix, of  the  estate  of  M.  H.  Wilson,  deceased. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.  Affirmed. 

The  referee's  report  a'iid  the  order  of  the 
trial  judge,  referred  to  in  the  opinion,  are 
as  follows: 

Report. 

This  case  was  referred  to  me  by  order  of  the 
circuit  court  for  Abbeville  county  as  special 
referee  to  take  the  testimony  and  report  my 
finding  of  fact  and  conclusions  of  law  on  the 
issues  raised  by  the  pleadings.  A  reference  was 
held  at  Abbeville  June  14,  1916,  and  continued 
at  Anderson  May  21,  1917,  at  which  a  deposi- 
tion of  Mrs.  Kellar  was  read,  testimony  taken, 
and  affidavit  of  L.  T.  Miller  by  consent  admitted 
in  evidence.  Exhibits  were  admitted  in  evidence 
at  Abbeville  numbered  from  1  to  21,  inclusive, 
and  at  and  from  1  B  to  12  B,  inclusive.  A  sten- 
ographic copy  of  the  testimony,  the  affidavit, 
deposition  and  all  the  exhibits  except  the  ex- 
cerpts from  the  master's  books  are  herewith 
submitted,  together  with  the  minutes  of  the 
reference  as  part  of  the  report. 

The  case  is  brought  on  a  judgment  of  the 
probate  court  for  Abbeville  county  dated  Jan- 
uary 24,  1909,  whereby  it  was  adjudged  that 
M.  H,  Wilson,  as  administrator  of  the  estate  of 
Miss  Jane  L.  Gordon,  deceased,  pay  to  plaintiff, 
Mrs.  Susan  A.  Kellar,  $626.42  on  a  partial  dis- 
tribution of  funds  from  the  estate  of  Jane  L. 
Gordon,  deceased,  this  being  Mrs.  Kellar's  dis- 
tributive share  of  the  amount  shown  to  be  due 
from  funds  then  ready  for  distribution. 

This  judgment  is  admitted  by  the  answer  and 
payment  is  pleaded.  This  issue  of  whether 
this  judgment  has  been  paid  is  the  only  one  in 
the  case. 

By  a  subsequent  judgment  of  the  said  pro- 
bate court  it  was  adjudged  that  an  additional 
sum  of  $127.68  was  due  the  plaintiff,  Mrs.  Kel- 
lar, as  her  share  in  the  final  distribution  of  the 
said  estate,  but  it  is  conceded  that  this  has  been 
paid,  and  I  find  that  it  was  paid  by  check  of 
M.  H.  Wilson,  administrator,  to  Mrs.  Sue  A. 
Kellar,  dated  April  13,  1910,  for  $128.  In  addi- 
tion to  these  funds  I  find  that  Mrs.  Kellar  re- 
ceived from  the  sale  of  real  estate  of  Miss  Jane 
L.  Gordon,  through  the  master's  office  on  De- 
cember 26,  1906,  $1,000,  and  on  November  16, 
1909,  $1,444.75. 

The  third  paragraph  of  the  answer  alleges 
that  during  the  years  1909  and  1910  M.  H.  Wil- 
son paid  to  Mrs.  Kellar  about  $2,838.07,  and 
it  claimed  that  the  judgment  sued  on  was  paid 
by  some  of  these  amounts.  The  fourth  para- 
graph sets  out  these  various  payments,  and,  as 
it  is  by  these  or  some  of  them  that  the  defend- 
ant must  show  satisfaction  of  the  judgment, 
if  at  all,  I  shall  give  my  findings  of  them  in 
detail.  I  find  that  there  is  no  evidence  of  the 
payment  of  $900  alleged  to  have  been  paid  Mrs. 
Kellar  on  January  22,  1909,  by  M.  H.  Wilson, 
but  that  Mrs.  Kellar  loaned  J.  T.  Hunter  $900 
of  her  money  then  on  hand,  said  sum  being 
withdrawn  from  her  amount  in  People's  Savings 
Bank  of  Abbeville  by  her  check,  and  I  find  that 
the  second  item  of  $200,  loaned  to  Mrs.  Fan- 
nie M.  Speed  was  loaned  from  Mrs.  Kellar's 
own  funds  then  on  hand  and  withdrawn  from 
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her  accotmt  In  said  bank  on  her  own  check  sign- 
•ed  in  her  name  by  M.  H.  Wilson  as  her  agent. 
I  find  the  same  to  be  true  as  to  the  third  item, 
to  wit,  $600  loaned  to  J.  H.  Moore  and  J.  M. 
Mars,  except  that  the  check  of  Mrs.  Kellar  was 
signed  in  her  name  by  another  agent.  As  to 
the  fourth  item  I  find  that  M.  H.  Wilson  loaned 
W.  D.  Barksdale  $300  of  Mrs.  Kellar'a  money 
on  the  date  alleged,  checking  on  her  bank  ac- 
<K>nnt  for  same,  and  $300  of  his  own  funds  on  his 
■check  as  administrator,  taking  a  note  and  mort- 
gage payable  to  his  order  to  evidence  and  se- 
cure paydient  of  the  loan*  That  was  paid  on 
■or  about  January  5,  1910,  on  which  date  M.  H. 
Wilson  gave  to  her  his  check  for  $268.78  as  her 
net  share  of  the  proceeds  of  the  collection. 
This  check  is  the  eighth  item  of  credits  alleged 
in  the  answer.  I  find  that  M.  H.  Wilson  col- 
lected $660  from  W,  D.  Barksdale  in  payoient 
-of  this  loan,  of  which  Mrs.  Kellar's  share  would 
normally  be  $230,  she  having  advanced  one- 
lialf  of  the  principal.  He  stated  at  the  time  of 
making  this  payment  to  her  credit  that  the 
$288.78  paid  to  her  was  her  share,  and  in  the 
absence  of  any  dear  explanation  of  the  discrep- 
ancy I  assume  that  there  was  some  reason  for 
this  arrangement  and,  find  that  this  amount 
cleared  him  of  further  liability  to  her  on  ac- 
count of  this  Barksdale  loan.  The  only  evi- 
dence offered  of  the  seventh  item  of  $15  paid 
December  16,  1909,  to  wit,  a  check  of  S.  A. 
Kellar  to  L.  W.  Kellar  &  Bro.  bearing  that 
date,  showed  that  this  amount  was  not  paid  for 
her  by  M.  H.  Wilson.  I  have  already  stated 
that  the  ninth  item,  a  payment  of  $128  to  Mrs. 
KeUar,  was  to  satisfy  or  pay  a  judgment  in  the 
probate  court  for  her  share  in  the  final  distri- 
bution of  the  estate  of  Miss  Jane  L.  Gordon. 
The  eleventh  item  of  $20.10  paid  January  5, 
1910,  appears  from  the  evidence  to  have  been 
I»ald  by  Mrs.  Kellar's  check  on  her  own  account, 
signed  in  her  name  by  M.  H.  Wilson,  as  her 
agent,  to  Philson  Henry  &  Co. 

The  allegations  relating  to  the  thirteenth  item 
refer  to  a  loan  made  to  L.  T.  MiUer.  The  tes- 
timony of  W.  F.  Nickles  shows  this  to  have 
been  made  to  L.  T.  Miller  by  Mrs.  Kellar  in 
1906  out  of  her  own  money.  Her  passbook 
with  the  People's  Savings  Bank  contains  an  en- 
try of  a  check  on  her  account  for  $175  to  L.  T. 
Miller.  Mr.  Miller  in  his  testimony  states  that 
this  loan  was  paid  by  him,  but  he  does  not  deny 
that  he  borrowed  her  money  from  her.  There 
is  no  proof  that  Mr.  Wilson  should  have  credit 
for  this  amount. 

I  find  that  none  of  these  items  above  referred 
to  can  constitute  a  credit  or  payment  by  M.  H. 
Wflson  on  the  judgment  sued  on.  I  recall  no 
testimony  to  substantiate  the  fourteenth  item 
of  credit  claimed,  to  wit,  $4.79  cash  paid  to 
Mrs.  Kellar  by  Mr.  Wilson.  This  must  there- 
fore be  disallowed. 

I  find  that  the  other  items  claimed  as  pay- 
ments are  fuUy  proved,  to  wit:  $13.21  paid 
June  4,  1909;  $15  paid  February  3,  1908;  $25 
paid  July  19,  1910;  and  $36.99  paid  September 
12,  1910. 

Defendant's  counsel  also  proved  to  my  satis- 
faction that  Mr.  Wilson  paid  Mrs.  Kellar  $42.95 
on  or  about  February  16,  1908,  and  $14.88  on  or 
about  January  15,  1903.  These  are  proved  by 
entries  in  Mr.  Wilson's  account  book  as  admin- 
istrator, and  in  the  absence  of  any  testimony 
showing  that  the  administrator  was  indebted 
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to  her  on  any  other  account,  and  in  view  of 
the  proof  as  to  his  scrupulous  integrity,  I  think 
that  he  should  have  credit  on  account  of  this 
judgment  for  these  amounts.  It  is  contended 
that  these  amounts  were  deducted  by  Mr.  Wil- 
son from  Mrs.  Kellar' s  share  of  the  proceeds 
of  the  Barksdale  loan,  thereby  reducing  the 
amount  put  to  her  credit  from  $330  to  $268.78. 
It  is  of  course  entirely  possible  that  this  was 
done.  Such  explanation  is  not  entirely  satis- 
factory, however,  as  these  payments  would  not 
entirely  account  for  the  deduction,  and  Mr.  Wil- 
son is  reported  to  have  said  that  the  amount 
he  deposited  was  Mrs.  Kellar'a  share  of  the 
proceeds  of  the  collection,  not  the  net  amount 
he  owed  her  on  all  accounting  to  that  date,  or 
of  the  amount  he  owed  her  in  addition  to  the 
judgment  in  her  favor.  Some  element  must 
have  entered  into  this  Barksdale  loan  which 
the  subsequent  death  of  Mr.  Wilson  prevents 
our  knowing,  and  by  reason  of  which  she  was 
entitled  to  only  $268.78  of  this  money.  The 
payments  of  $14.88  and  $42.95  were  made  prior 
to  the  rendering  of  the  judgment  in  the  probate 
court,  it  is  true,  and  it  Is  therefore  rather  ir- 
regular to  consider  them  as  payments  on  this 
judgment,  but  it  is  not  unusual  to  have  the  judg- 
ment in  such  cases  represent  the  total  amount 
of  the  share  of  the  distribution,  and  tlieu  by  a 
private  accounting  adjust  the  mutual  account 
in  making  payment  The  payments  were  made, 
and  I  think  it  but  just  that  Mr.  Wilson  have 
credit  for  them  on  this  account. 

It  was  earnestly  and  ingeniously  contended 
in  argument  that  the  total  of  loan  made  by  Mrs. 
Kellar  and  of  the  disbursements  made  by  her 
for  other  purposes  when  deducted  from  her 
known  and  established  sources  of  funds  would 
leave  her  so  small  nn  amount  for  living  ex- 
penses that  she  must  necessarily  have  been 
paid  this  judgment  in  order  to  live.  This  cal- 
culation, however,  leaves  out  the  interest  which 
her  bank  book  in  evidence  shows  she  received, 
and  furthermore  it  is  not  proved  that  she  was 
solely  or  indeed  at  all  dependent  on  the  funds 
received  from  the  Gordon  estate  for  her  living 
expenses. 

It  is  contended,  as  evidencing  the  fact  that 
the  check  for  $128  given  by  Mr.  Wilson  to  Mrs. 
Kellar  in  payment  of  the  balance  due  on  the 
final  settlement  of  the  Gordon  estate  on  April 
13,  1910,  was  intended  also  to  be  in  full  pay- 
ment of  all  amounts  due  to  her  by  Mr.  Wilson, 
that  he  thereafter  drew  no  other  checks  in  her 
favor,  although  he  lived  nearly  two  years  after 
that  date.  This  argument  overlooks  the  $25 
check  of  July  9,  1910,  and  $36.99  paid  by  him 
to  cover  her  overdraft  on  September  12,  1910. 

I  do  not  conceive  that  the  conclusions  I  have 
reached  that  Mr.  Wilson  owed  Mrs.  Kellar  the 
bulk  of  her  judgment  in  any  wise  impeaches  bis 
admitted  honesty  and  integrity  in  his  dealings 
with  her  and  with  all  other  persons.  He  was 
doubtless  careful  and  zealous  in  her  interest 
always.  He  never,  so  far  as  the  testimony 
shows,  claimed  to  have  discharged  his  admitted 
debt  to  her.  According  to  the  clear  testimony 
of  Mr.  Nickles,  he  in  his  mind  sat  aside  a  mort- 
gage of  W.  D.  Barksdale  drawn  in  his  favor 
doubtless  for  convenience  in  making  satisfac- 
tion of  it  and  otherwise,  as  representing  the 
bulk  of  her  estate  unaccounted  for.  With  so 
careful  a  business  man  as  the  testimony  shows 
him  to  have  been,  the  fact  that,  while  he  filed 
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rec«iptt  and  discharges  from  all  the  other  dis- 
tribatees  of  the  estate,  he  filed  none  from  her, 
is  indicative  that  he  had  not  put  all  her  money 
in  her  name  or  turned  it  into  her  bank  account 
or  paid  it  to  her. 

As  plaintifiTs  counsel  argued,  he  proceeded 
on  the  assumption  v*hich  we  are  too  prone  to 
entertain  that  he  would  live  long  and  could 
finish  his  settlement  later.  He  died  without 
warning  before  carrying  out  hit  generous  and 
fair  mtentions  toward  his  Aster's  affairs.  His 
sudden  death  and  the  lack  of  acquaintance  with 
her  business  affairs  on  the  part  of  his  sister 
unfortunately  leaves  some  doubt  as  the  accu- 
racy and  completeness  of  my  findings,  but  with 
the  lights  before  me  I  must  conclude,  and  so 
find,  that  plaintiff  is  entitled  to  recover  against 
defendants  as  his  administrators  the  amount 
of  the  judgment  less  the  payments  above  found 
to  have  been  proved.  The  judgment  must  bear 
interest  from  its  date  at  7  per  cent  per  annum. 
It  might  be  equitable  to  credit  the  estate  with 
some  commissions  for  making  loans,  etc.,  but 
of  this  there  is.no  proof. 

I  find  that  there  is  due  plaintiff  to  the  data 
of  this  report  $667.18. 

Order. 

Upon  the  call  of  the  above-entitled  action  for 
trial,  a  motion  was  made  by  plaintiff's  attor- 
ney that  the  issues  in  the  case  be  referred  to  a 
referee  for  trial.  It  appeared  to  my  satisfac- 
tion, from  the  statements  of  counsel  for  the 
plaintiff,  that  the  trial  of  cause  would  require 
the  examination  and  investigation  of  long  and 
intricate  accounts  which  would  require  consid- 
erable and  very  tedious  work.  In  addition  to 
counsel's  statement,  the  plaintiff's  attorneys 
have  filed  affidavits  herein  in  confirmation  of 
counsel's  statement  in  regard  to  the  trial  re- 
quiring an  investigation  of  long  and  intricate 
accounts.  In  addition  to  this,  Mr.  W.  F. 
Nickles,  cashier  of  People's  Bank,  has  filed  his 
affidavit  to  the  same  effect.  It  appears  to  me 
that  this  is  a  case  which  should  more  properly 
be  referred  to  a  special  referee  to  try.  It  is 
therefore,  on  motion  of  Wm.  P.  Greene  and  D. 
H.  Hill,  plaintiff's  attorneys,  ordered  that  the 
issues  raised  by  the  pleading  herein  be,  and 
the  same  are  hereby,  referred  to  T.  Frank  Wat- 
kins,  Esq.,  of  Anderson,  S.  C,  to  take  the  tes- 
timony and  report  to  this  court  his  findings  of 
fact  and  of  law. 

Graydon  A  Graydon,  of  Columbia,  for  ap- 
pellants. 

D.  H.  Hill  and  Wm.  P.  Greene,  both  of 
Abbeville,  for  respondent 

FBASER,  J.  This  is  an  action  to  enforce 
a  Judgment  of  the 'probate  court  but  involves 
an  accounting  between  principal  and  agent 
The  case  was  put  on  calendar  No.  1  by  the 
plaintiff's  attorney.  Upon  the  call  of  the 
case  for  trial,  the  substituted  plaintiff's  at- 
torney moved  that  the  case  be  referred  to  a 
referee  to  take  the  account  and  report  his 
findings  thereon  to  the  court  When  the 
court  found  that  the  account  was  complicat- 


ed and  obscure,  and  that  It  Involved  an  ac- 
counting between  those  standing  in  a  fiduci- 
ary relation,  the  presiding  Judge  referred  the 
case  to  a  referee. 

[1,2]  1.  This  order  of  reference  presents 
the  first  question  for  this  court.  The  excep- 
tion that  raises  this  question  cannot  be  sus- 
tained. This  action  is  not  an  action  on  an 
account  or  Judgment,  but  an  action  for  ac> 
counting  between  principal  and  confidential 
agent  The  account  is  complicated  and  ob- 
scure  and  presents  a  proper  case  for  a  refer- 
ence to  a  referee. 

IL  Both  principal  and  agent  aj^e  dead. 
There  was  a  Judgment  against  the  agent  in 
favor  of  the  prlndpaL  The  agent  was  the 
general  agent  of  the  principal,  and  paid  her 
money  firom  time  to  time,  but  there  is  no  sat- 
isfactory evidence  to  show  that  the  payments 
were  made  on  account  of  that  Judgment  and 
the  referee  and  circuit  Judge  were  correct 
in  so  holding. 

[3]  This  is  Just  one  of  those  unfortunate 
cases  in  which  two  perfectly  honorable  peo- 
ple, closely  allied  in  blood  and  mutual  con- 
fidence, have  a  part  of  their  business  in  writ- 
ing and  part  in  parol.  Death  stops  the  parol 
evidence,  and  the  writing  stands. 

The  Judgment  is  affirmed.  Let  the  report 
of  the  referee  and  the  order  of  the  trial 
Judge  be  reported. 

GARY,  0.  J.,  concurs. 

WATTS,  J.  I  dissent  I  think  Judgment 
should  be  reversed.  It  is  a  legal  action  pure 
and  simple,  and  appellant  has  been  denied 
substantial  right  in  not  having  a  trial  by 
Jury. 

COTHRAN,  J.  [4,  B]  I  concur  in  this  Judg- 
ment, but  think  that  the  exceptions  raising 
the  question  of  the  propriety  of  referring  the 
case  should  be  overruled,  not  upon  the  ground 
stated  in  the  leading  opinion:  '*This  action 
is  not  an  action  on  an  account  or  Judgment 
but  an  action  for  accounting  between  princi- 
pal and  confidential  agent,"  for  the  complaint 
shows  that  it  was  upon  a  Judgment  of  the 
probate  court,  but  upon  the  ground  that  the 
defendant's  answer  was  practically  a  demand 
and  an  offer  for  an  accounting,  by  which  to 
demonstrate  that  the  Judgment  had  been 
paid.  The  defendant  cannot  therefore  com- 
plain if  the  equitable  issue  tendered  by  him^ 
involving,  as  was  developed,  a  long  and  in- 
tricate account,  and  transactions  between  a 
principal  and  a  confidential  agent  or  trustee, 
was  remitted  for  trial  to  a  tribunal  admitted- 
ly most  capable  of  determining  it  Particu- 
larly is  this  true  where,  as  it  appeared  here* 
"it  would  be  impracticable  for  an  ordinary 
Jury  to  comprehend  and  decide  the  issues  cor- 
rectly." McCabe  T*  Mercantile  Ca,  106  S.  iX 
25, 90  S.  E.  161. 
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STATE  V.  HERRON.     (No.  10653.) 

(Supreme  Conrt  of  South  CaroliBa.    June  80, 

1921.) 

1.  Criminal  law  ^=s9>M70i/2(2)— Crot»-exani- 
■atloii  of  tfofondaat  as  to  tootimony  at  ooro* 
Dor's  Inqooat  barmiess  In  vlow  of  his  denial. 

In  a  homicide  prosecntioxi,  action  of  court 
in  allowing  prosecution  to  cross-examine  de- 
fendant as  to  his  testimony  at  the  coroner's  in- 
quest was  not  ground  for  reyersal,  where  he 
denied  having  made  a  statement  at  the  coro- 
ner's inqnest,  and  no  attempt  was  made  to  show 
that  he  had  made  such  a  statement. 

2.  Homicide  ^=s>340( I)— Instruction  hold  harm- 
loss  In  vlow  of  the  facto. 

In  a  homicide  prosecution,  instruction  that 
the  killing  would  be  reduced  from  murder  to 
manslaughter  if  committed  immediately  after 
provocation,  but  that  it  would  be  murder  if 
defendant  waited  until  the  next  day,  if  error  in 
Betting  a  limit  to  the  cooling  time,  was  harm- 
less, where  the  killing  was  done  immediately 
after  the  provocation. 


8.  Crlmlaal  law  ^=s>ll29(4)— Two  asslgnmoato 
of  orror  aot  laoladod  In  ono  oxooptlon. 

Two  assignments  of  error  should  not  be 
Included  in  one  exception. 

4w  Homicide   ^s>300(3)— Instraotlon    on   oolf- 
iofonso  roqniring  aotaal  daagor  hold  not  or- 


In  homicide  prosecution  in  which  the  de- 
fendant claimed  to  Jiave  killed  deceased  in  self- 
defense,  instruction  on  self-defense  stating  that 
there  must  be  actual  danger  held  not  error, 
where  court  immediately  thereafter  stated  that 
defendant  had  the  right  to  rely  on  appearances. 


5.  Homloido  ^=s>ll6(3)— 8olf-defenso  not  avail- 
aMo  vttloss  defendant  aotnally  bollovod  that  ho 
was  la  danoor. 

Self-defense  is  not  available  in  homicide 
prosecution  unless  defendant  actually  believed 
at  the  time  of  the  killing  that  he  was  in  danger; 
appearances  known  to  be  only  appearances  be- 
ing insufficient. 

6.  Homidde  ^=9300(3)— instruction  as  to  do- 
fondant's  duty  to  rotroat  hold  not  orror. 

In  a  homicide  prosecution,  where  court  in- 
structed jury  that  defendant  had  the  right  to 
act  on  appearances,  it  was  not  error  to  fur- 
ther charge  jury  that,  "if  there  is  a  reasonably 
safe  way  to  escape,  then  the  defendant  must 
retreat." 


7.  Criminal  law  ^s»l  1 70 (I)— Defendant  oannot 
complain  of  oxoluslon.  of  ovidenco  which 
wonid  havo  damaged  his  oaao. 

The  defendant  cannot  complain  on  appeal 
of  the  exclusion  of  evidence  which  would  have 
been  damaging  to  his  cake, 

8.  Criminal  law  ^=s>763,  764(13)— Conrt  should 
not  otato  oomparatlvo  valuao  of  diroot  and 
olroumstantlal  ovidenoe. 

The  court  has  no  right  to  state  the  compar- 
ative value^  of  direct  and  circumstantial  evi- 
dence. 
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9.  Criminal  law  ^ss>l  172(2)— When  Instraction 
comparing  values  of  direct  and  drcumstan* 
tial  evidence  is  rovorslbie  error. 

Instruction  that  circumstantial  evidence 
was  just  as  good  as  direct  evidence  and  some- 
times better  would  have  been  reversible  error 
if  the  case  depended  on  circumstantial  evidence^ 
but  was  not  reversible  error  in  view  of  the  fact 
that  the  killing  was  adzhitted  and  the  defense 
rested  solely  on  the  defendant's  direct  evi- 
dence. 

10.  Criminal  law  ^=»l  137 (3)— Defendant  can- 
not oomplain  of  Instruction  given  according 
to  his  request. 

Where  the  court  tried  to  charge  the  law  as 
re^iuested  by  defendant  and  succeeded  fairly 
well  in  so  doing,  the  defendant  cannot  complain 
of  the  instruction  given. 

Appeal  ftom  General  Sessions  C^rcnlt 
OouTt  of  Aiken  County ;  James  "E.  peurif oy, 
Judge. 

Tom  Herron  was  convicted  of  mandangti- 
ter,  and  he  appeals.    Affirmed. 

John  F.  Williams,  of  Aikpn.  for  appellant. 
B.  L.  Ounter,  Sol.,  and  William  M.  Smoak^ 
both  of  Aiken,  for  the  State. 

FRASER,  J.  The  appellant  was  charged 
with  the  murder  of  a  man  named  Oorbett 
He  was  convicted  of  manslaughter.  The  ap- 
pellant, 0)rfoett,  Huggins,  Herron,  Schc^eld, 
and  a  son  of  the  appellant  got  into  an  au- 
tomobile and  went  olf  to  find  some  whisky. 
They  found  the  whisky  and  drank  it  Later 
in  the  day  the  party  drove  Into  the  town  of 
Salley,  and  in  the  automobile  was  CJorbett, 
dead.  Gorbett's  neck  was  broken,  and  his 
head  showed  a  lick  on  the  side,  made  with 
a  blunt  instrument. 

It  seems  that  at  first  there  were  conflict- 
ing statements,  but  the  appellant  now  admits 
that  he  struck  the  fatal  blow.  While  there 
is  testimony  to  show  that  Herron  and  Oor- 
bett had  been  quarreling  and  several  at- 
tempts to  fight  had  been  made,  no  one  saw 
the  fatal  encounter.  Herron  admitted  the 
killing  and  set  up  self-defense.  The  jury 
convicted  him  of  manslaughter,  and  acqui& 
ted  Huggins  and  Schofleld,  who  were  Indicted 
with  him. 

[1]  I.  Tfie  first  exception  complains  that  his 
honor  erred  in  allowing  the  solicitor  to  cross* 
examine  the  appellant,  as  to  what  he  testi- 
fied to  before  the  coroner  at  the  inquest. 
The  fact  upon  which  this  exception  is  based 
does  not  appear  in  the  record.  Herron  de- 
nied that  he  had  made  a  statement  at  the 
coroner's  inquest,  and  no  attempt  was  made 
to  show  that  he  had.  This  exception  can- 
not be  sustained. 

[2]  II.  The  second  exception  complains  of 
error  in  that  his  honor  told  the  jury  that, 
if  the  deceased  had  spit  in  the  face  of  the 
appellant  and  appellant  killed  Llm  then  and 
there,  It  might  reduce  the  killing  from  mur- 


^s>For  oUier  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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der  to  manslaughter,  but  that,  If  he  valted 
until  next  day  and  then  did  his  killing,  it 
would  be  murder,  because  the  slayer  had  had 
time  to  cool.  While  it  may  be  that,  if  the 
killing  had  been  delayed,  his  honor  may  not 
have  had  the  right  to  set  a  limit  to  cooling 
time,  still  here  whatever  was  done  was  done 
at  once,  and,  even  if  it  was  error.  It  could 
not  have  affected  the  result.  This  exception 
is  overruled. 

III.  The  third  exception  includes  two  as- 
signments of  error:  a.  There  must  be  actual 
danger,  b.  The  defendant  must  "actually 
believe"  that  there  was  danger. 

[3]  It  is  contrary  to  rule  to  include  two 
assignments  of  error  in  one  exception.  Con* 
sidering  the  gravity  of  the  case,  we  will  con- 
sider both. 

[4]  (a)  His  honor  did  say  there  must  be 
actual  danger,  but  he  immediately  followed 
with  a  dear  statement  that  one  had  the 
right  to  rely  on  appearances.  This  assign- 
ment of  error  cannot  be  sustained. 

[6]  (b)  There  was  no  error  in  charging  the 
Jury  that  the  slayer  must  actually  believe 
that  he  is  in  danger.  A  man  cannot  take 
advantage  of  appearances,  that  he  knows  are 
only  appearances,  to  slay  his  fellow  man. 
This  assignment  of  error  is  overruled. 

[8]  IV.  When  the  judge  charged  the  jury 
(fourth  exception)  that  the  defendant  had  the 
right  to  act  on  appearances,  as  he  did  clear- 
ly, it  is  not  error  to  say  that,  *'if  there  is 
a  reasonably  safe  way  to  escape,  then  the 
defendant  must  retreat*'  That  clear  state- 
ment modified  the  whole  charge,  and  there 
was  no  error  here. 

[7]  V.  The  appellant  cannot  complain  (fifth 
exception)  that  his  honor  erred  in  excluding 
from  the  consideration  of  the  jury  the  real 
evidence  in  the  case.  It  was  very  damaging 
to  the  appellant 

[%,%]  VI.  The  sixth  exception  complains 
that  his  honor  erred  in  charging  that  cir- 
cumstantial evidence  is  just  as  good  as  direct 
evidence,  and  sometimes  better.  It  is  true 
that  the  trial  judge  had  no  right  to  state 
the  comparative  values  of  direct  and  circum- 
stantial evidence,  and,  if  this  case  depended 
at  all  on  circumstantial  evidence,  a  new 
trial  should  be  ordered;  but  the  case  in  no 
way  depended  upon  circumstantial  evidence. 
The  killing  being  admitted,  the  defense  rest- 
ed solely  on  the  appellant's  direct  evidence. 
There  was  no  reversible  error  here. 

[10]  VII.  The  appellant  cannot  complain 
of  error  (seventh  exception)  in  charging  the 
law  as  to  the  effect  of  drunkenness  on  crime. 
His  honor  tried  to  charge  the  law  as  the 
appellant  requested  him  to  do,  and  we  think 
he  succeeded  fairly  well. 

The  judgment  is  affirmed. 

GARY,  a  J.,  and  WATTS  and  CJOTHRAN, 
JJ.,  concur. 


(116  S.  C.  819) 

MoALISTER  v.  THOMAS  &  HOWARD  CO 

(No.  10666.) 

(Supreme  Coart  of  Sontli  Carolina.    June  30. 

laa.) 

1.  Negllgenoe   ^=>32( I)— Instruction    on    duty 
to  licensee  proper. 

Where  defendant's  own  requested  diarge 
conceded  that  plaintiff  was  a  licensee,  it  was 
proper  to  modify  that  portion  of  the  charge 
which  stated  that  defendant's  only  duty  was  not 
to  willfully  or  wantonly  injure  him,  and  Impose 
on  defendant  the  duty  of  reasonable  care. 

2.  Damages  $=:»208( 8)— Denial  of  nonsuit  as 
to  punitive  damages  proper. 

In  an  action  by  a  customer,  who  fell  into 
an  open  elevator  shaft  in  defendant's  building, 
the  denial  of  a  nonsuit  as  to  punitive  damages 
was  proper;  there  being  evidence  of  defendant's 
recklessness. 

3.  Trial  ^=s>345— Defeots  In  form   of  verdict 
must  be  presented  at  time  of  publication. 

A  defect  in  the  form  of  a  verdict  must  be 
presented  at  the  time  it  is  published,  and  fail- 
ure to  do  so  waives  the  right  to  raise  that  mat- 
ter later. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  J.  W.  De  Vore,  Judge. 

Action  by  R.  E.  McAlister  against  the 
Thomas  &  Howard  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

J.  J.  McSwain,  of  Greenville,  for  appellant 
H.  P.  Burbage  and  J.  Robt  Martin,  U>th 
of  Greenville,  for  respondent. 

GARY,  C.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  the 
def aidant.    The  complaint  alleges: 

'That  the  defendant  is  a  duly  chartered  cor- 
poration, and  is  engaged  in  business  as  a  whole- 
sale merchant;  one  of  its  main  places  of  busi- 
ness being  the  dty  of  Greenville,  Si.  C. 

**That  on  or  about  the  31st  day  of  March, 
1019,  plaintiff  was  standing  on  the  first  floor 
of  the  building  occupied  by  said  Thomas  A 
Howard  Company,  near  the  elevator  shaft  used 
by  the  latter  in  operating  an  elevator  and  haul- 
ing merchandise  and  customers  and  others 
thereupon.  That  while  thus  standing  near  said 
elevator  shaft,  around  which  was  no  guard, 
guard  rail,  chain,  or  other  protection  to  pre- 
vent people  from  falling  through,  plaintiff  mov- 
ed backward  to  dodge  a  hand  truck  passing 
through  the  passage  occupied  by  him,  and,  not 
knowing  of  the  existence  of  the  open  elevator 
shaft,  fell  and  plunged  through  and  down  said 
shaft  a  distance  of  20  or  30  feet,  and  struck  the 
hard  surface  below.  That  both  of  plaintiff's 
legs  were  broken,  his  right  arm  crushed  and 
broken,  and  the  bones  of  his  foot  horribly  crush- 
ed and  splintered. 

**That  plaintiff  was  standing  near  the  eleva* 
tor  at  the  special  instance  aad  request  of  the 
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defendant,  Thomas  A  Howard  Company,  its 
agents  and  employees,  and  was  at  the  times 
aforesaid  on  his  way  to  a  point  near  said  ele- 
vator at  the  request  and  suggestion  of  the  de- 
fendant, Thomas  &  Howard  Company,  Its 
agents  and  employees,  where  he  was  told  and 
invited  to  go  for  the  purpose  of  inspecting  and 
purchasing  a  lot  of  merchandise/'  etc. 

The  defendant  denied  the  allegations  of 
the  complaint,  and  by  way  of  defense  alleged: 

"That  the  injuries  sustained  by  the  plaintiff 
were  due  in  the  first  place  to  his  own  care- 
lessness and  negligence  in  stepping  into  an  ele- 
vator shaft,  which  was  well  lighted  and  entire- 
ly obvious  to  the  most  casual  glance,  and  that 
further  and  in  addition  the  plaintiff  was  guilty 
of  contributory  negligence,  which  combined  and 
concurred  with  the  alleged  negligence  of  this 
defendant  as  a  proximate  cause  thereof,  in  that 
the  plaintiff  without  taking  heed  and  without 
availing  himself  of  the  abundant  light,  stepped 
into  the  open  elevator  shaft,  thus  causing  his 
own  injury.** 

The  jury  rendered  a  verdict  in  ftivor  of 
the  plaintiff  against  the  said  defendant  for 
$2,500. 

{1]  The  defendant  appealed  upon  excep- 
tions the  first  of  which  is  as  follows: 

^TThat  the  presiding  Judge  erred  in  modifying 
and  changing  the  first  request  of  defendant, 
Thomas  &  Howard  Company,  so  as  to  instruct 
the  jury  that  the  said  defendant  owed  to  plain- 
tiff the  duty  to  observe  ordinary  care,  even  If 
the  plaintiff,  without  knowledge  or  consent  of 
the  defendant,  went  to  a  part  of  the  building  to 
wMch  he  had  not  been  invited;  whereas,  in 
the  circumstances  outlined  by  the  request,  the 
only  duty  that  said  def enaant  owed  to  the  plain- 
tiff was  not  to  injure  him  willfully  or  wantonly." 

The  first  request  was  as  follows: 

"If  the  jury  find  that  the  plaintiff  was  not  in- 
vited by  any  agent  of  the  defendant,  Thomas  & 
Howard  Company,  to  go  with  him  from  the  first 
floor  to  the  second  floor  to  get  the  goods  pro- 
posed to  be  bought,  and  if  the  jury  find  that 
the  plaintiff  without  any  such  invitation,  and 
without  the  knowledge  or  consent  of  any  agent 
of  the  defendant,  did  go  to  a  part  of  the  build- 
ing to  which  he  had  not  been  invited,  then  the 
plaintiff  would  be  at  most  a  mere  licensee,  while 
at  such  place  to  which  he  had  not  been  invited. 
The  owner  of  the  premises  owed  no  duty  to 
such  licensee.** 

It  will  be  observed  that  the  request  was 
based  upon  the  theory  that  the  plaintiff, 
under  the  circumstances  therein  mentioned, 
WHB  a  licensee.  It  is  therefore  unnecessary 
CO  cite  authorities  to  show  that  the  request 
^as  properly  modified. 

[2]  The  second  exception  is  as  follows: 

'fThat  the  presiding  judge  erred  in  refusing 
the  motion  of  the  defendant,  Thomas  &  Howard 
Company,  for  a  nonsuit  as  to  the  alleged  cause 
of  action  for  punitive  damages,  and  erred  in 
refusing  the  motion  of  said  defendant  for  a  di- 
rc^cted  verdict  in  its  favor  as  to  the  alleged 


cause  of  action  for  punitive  damages,  and  in 
like  manner  in  refusing  a  new  trial  upon  said 
grounds,  for  the  reason  that  there  was  no  tes- 
timony whatever  in  the  case  from  which  it 
might  legally  be  inferred  that  there  was  any 
recklessness  or  wantonness  in  the  conduct  of 
the  said  defendant,  and  to  submit  the  issue  of 
punitive  damages  was  highly  prejudicial  to  said 
defendant,  and  permitted  arguments  and  con- 
siderations of  damages  calculated  to  mislead  the 
jury.** 

This  exception  cannot  be  sustained,  for  the 
reason  that  there  was  ample  testimony 
tending  to  sustain  the  allegations  of  reck- 
lessness. 

[3]  The  third  exception  is  as  follows: 

''That  the  presiding  judge  erred  in  refusing 
the  motion  for  new  trial  on  the  ground  that 
verdict  was  not  responsive  to  the  instructions, 
in  that  the  verdict  does  not  state  whether  it  is 
for  actual  damages,  or  punitive  damages,  or  for 
how  much  actual  or  how  much  punitive  dam- 
ages, and  the  jury  disregarded  the  instructions 
of  the  court,  and,  having  so  disregarded  instruc- 
tions in  one  respect,  it  may  be  presumed  to  have 
disregarded  *  the  instructions  in  other  respects, 
and  for  that  reason  the  verdict  should  have 
been  set  aside  and  a  new  trial  should  have  been 
granted.** 

It  was  the  duty  of  the  defendant's  attorney 
to  call  attention  to  the  form  of  the  verdict, 
when  it  was  published.  By  failing  to  do  so 
he  waived  the  right  to  raise  the  question 
presented  by  this  exception.  Rhame  v.  City 
of  Sumter,  113  S.  C.  151, 101  S.  E.  832. 

AfiSrmed. 

WATTS,  FRASER,  and  COTHRAN,  JJ., 
concur. 


(116  S.  C.  307) 

DENNY  V.  DOE  et  al.     (No.   10662.) 

(Supreme  Court  of  South  Carolina.    June  30, 

1921.) 

1.  Trial  ^=963(2)— Permitting  view  of  dam- 
aged automobile  In  rebuttal  is  within  court's 
discretion. 

The  manner  in  which  the  trial  shaU  be  con- 
ducted is  necessarily  left  in  large  measure  to 
the  discretion  of  the  presiding  judge,  and  his 
ruling  in  permitting  the  jury  to  view  the  dam- 
aged automobUe  after  the  close  of  defendant's 
evidence  will  not  be  reviewed  on  exception  that 
it  was  properly  evidence  in  chief  and  not  in 
rebuttal,  unless  an  abuse  of  his  discretion  ap- 
pears. 

2.  Appeal  and  error  ^=9 1064 (I)— Exception  to 
charge  as  Indicating  owner  of  automobile,  and 
not  car,  was  liable,  not  sustained,  where  no 
personal  Judgment  was  sought 

In  an  action  to  recover  damages  inflicted 
by  an  automobile,  an  exception  that  a  portion  of 
the  charge  was  misleading  as  indicating  that 
the  owner  of  the  automobile,  and  not  the  car, 
was  liable,  will  not  be  sustained  where  no  per- 
sonal judgment  against  the  owner  was  sought. 
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3.  Trial  ^=»  194  (7)  — Exception  that  oAarge 
automobllea  were  meeting  was  on  facts  not 
sustained  where  appellant  aroned  thsy  were 
meeting. 

An  exception  that  a  statement  in  the  charge 
that  the  automobiles  involved  in  the  accident 
were  meeting  was  a  charge  on  the  facts  con- 
trary to  Const  art  5,  {  26,  will  not  be  sus- 
tained where  appellant  himself  argued  that  they 
were  meeting. 


4.  Highways  «s>l83i/2,  New,  vol.  MA  Key-No. 
Series— Automobiie  oausing  damage  Is  llaMe 
under  statute  though  it  was  being  used  with- 
out owner's  consent. 

The  fact  that  an  automobile  had  been  taken 
without  the  owner's  consent  or  knowledge,  by 
his  chauffeur  for  the  trip  on  which  it  inflicted 
injuries  on  plaintiff's  car,  does  not  prevent  hold- 
ing the  automobile  liable  under  the  statute  for 
the  damages  inflicted  by  it 


5.  Highways  «=»  166— Statute  Imposing  liabil- 
ity on  automobile  causing  damage  while  bs- 
InfB  used  without  owner's  consent  Is  oonstltn- 
tlonal. 

The  statute  making  an  automobile  liable  for 
damages  inflicted  thereby  is  constitutional  even 
when  making  the  automobile  liable  while  being 
used  without  the  owner's  knowledge  or  consent 

6.  New  trial  ^ss>32— Improper  remarks  as  to 
wealth  of  automobile  owner  de  not  require 
new  trial  where  no  personal  Judgment  was 
sought 

It  was  not  error  for  the  trial  court  to 're- 
fuse to  grant  a  new  trial  for  improper  remarks 
by  plaintiff's  attorney  concerning  the  wealth  of 
the  claimant  of  the  automobile  which  caused 
the  damage,  where  no  per:sonal  Judgment 
against  the  daimant  was  sought 

7.  Appeal  and  error  ^=9216(3)— Exception  to 
charge  on  statute  instead  of  snggested  charge 
not  sustained  where  suggssted  oharge  was 
not  requested. 

An  exception  to  a  portion  of  the  charge  in 
an  action  for  damages  caused  by  an  automobile 
collision,  alleging  error  in  charging  the  jury 
(Civ.  Code  1912,  {  2157),  when  he  should  have 
charged  that  the  automobile  should  be  run  on 
the  safest  side  of  the  road  under  the  condi- 
tions, will  be  overruled  where  no  request  was 
presented  embodying  the  proposition  contended 
for  in  the  exception. 

Appeal  from  Richland  County  Court;   M. 

8.  Whaley,  Jndge. 

Action  by  L.  A.  Denny  against  John  Doe 
and  one  Studebaker  automobile  which  was 
claimed  by  George  Morgan.  Judgment  for 
the  plaintiff,  and  claimant  appeals.  Appeal 
dismissed. 

(X  T.  Graydon  and  Cole  L.  Blease,  both  of 
Columbia,  for  appellant 

Cooper  A  Winter,  of  Columbia,  for  re- 
spondent 

GARY,  C.  J.  The  record  contains  this 
statement: 


"This  action  was  commenced  by  Ii.  A.  Den- 
ny against  a  certain  Studebaker  automobile  and 
John  Doe,  the  name  of  the  owner  being  un- 
known«  It  was  an  action  for  damages  done  to 
the  automobile  of  said  L.  A.  Denny.  The  ac- 
tion was  begun  by  the  service  of  summons  and 
complaint,  in  which  action  the  said  automobile 
was  duly  attached,  and  was  replevied  by  the 
defendant  by  delivery  of  a  bond  in  the  sum  of 
$1,600." 

The  allegations  of  the  complaint  are  as 
follows: 

"(1)  That  plaintiff  is  a  resident  of  the  coun- 
ty and  state  aforeeaid,  and  is  the  owner  of 
one  Hanson  automobile,  and  that  the  defend- 
ant John  Doe  is  a  nonresident  of  the  state  of 
South  Carolina,  and  lives  and  resides  in  one 
of  the  other  states  of  the  United  States,  upon 
mformation  and  belief,  in  the  state  of  Florida. 

"(2)  That  on  or  about  the  2Sth  day  of  Au- 
gust  1920,  one  U  D.  Bethel  was  driving  the 
automobile  of  this  plaintiff  above  described  up- 
on and  along  a  public  highway  of  Richland 
county,  S.  C,  to  wit  the  Gamer's  Ferry  road, 
and,  while  so  operating  the  said  automobile  in 
a  careful,  prudent,  and  lawful  manner,  the  de- 
fendant above  named,  his  agents  and  servants 
driving  and  operating  the  said  Studebaker  au- 
tomobile, bearing  a  Florida  state  license  No. 
495,  above  described,  ran  and  smashed  into  the 
automobile  of  this  plaintill^  and  thereby  broke, 
wrecked,  and  damaged  the  same,  breaking  the 
body,  wheels,  and  other  parts  of  the  earner 

*'(d)  That  the  injuries  and  damages  to  plain- 
tilTs  automobile  were  caused  and  occasioned  on 
account  and  in  consequence  of  the  carelessness, 
recklessness,  willfulness,  and  wantonness  of 
the  defendant  his  agents  and  servants  above* 
named,  in  the  driving  and  operation  of  the  said 
Studebaker  automobile,  in  that  he  operated  and 
was  driving  the  same  at  a  high  and  excessive 
rate  of  speed  and  without  keeping  a  proper 
watch  and  lookout  for  persons  traveling  this 
public  highway,  and  in  tiiat  he  was  operating 
and  driving  the  said  automobile  in  a  willful, 
careless,  and  unlawful  manner  and  in  violation 
of  the  statute  laws  of  South  Carolina,  and  op- 
erating and  driving  the  same  upon  the  wrong 
side  of  the  public  highway,  all  to  the  injury 
and  damage  of  this  plaintiff  in  the  sum  of 
18,000." 

The  defendant  George  Morgan  answered 
the  complaint,  denying  the  material  allega- 
tions thereof,  and  for  a  first  defense  said: 

'That  the  said  car  is  the  property  of  one 
George  Morgan,  and  was  on  the  night  in  ques- 
tion being  run  without  the  knowledge  or  con- 
sent of  the  said  George  Morgan  by  the  chauffeur, 
and  the  said  action  of  the  chauffeur  in  so  run- 
ning' the  automobile  was  without  the  scope  of 
his  authority,  and  without  the  consent  of  the 
owner  thereof,  and  that  said  George  Morgan  is 
not  responsible  for  said  accident  in  any  way.' 


n 


He  also  pleaded  contributory  negligence 
and  contributory  willfulness,  and  set  up  a 
counterclaim  for  $600.  The  plaintiff  made 
reply  to  the  counterclaim. 

The  jury  rendered  a  verdict  in  favor  of  the 
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pltintUf  for  1000  actual  damagest  and  the 
defendant  appealed  upon  the  following  ex- 
ceptions: 

"(1)  That  the  county  judge  erred  In  allow- 
ing the  jury  after  the  dose  of  the  defendant's 
case  to  leave  the  courtroom  and  view  the  an- 
tomobile  of  plaintilf,  it  being  respectfully  sub- 
mitted: 

**(a)  That  such  eyidence  was  evidence  in 
«hlef,  and  not  in  reply. 

"(b)  That  counsel  for  the  defense  had  no 
method  of  replying  to  such  evidence  at  said 
time. 

"(c)  That  looking  at  an  automobile  which 
had  been  damaged  for  several  months  was  high- 
ly prejudicial  to  the  defendant's  case. 

''(2)  That  his  honor  the  county  judge  erred 
in  charging  the  jury  as  follows:  *I  mean  neg- 
ligence and  carelessness  on  the  part  of  the 
defendant,  Mr.  Morgan,  through  his  agent,  on 
account  of  the  negligence  or  carelessness  in 
which  the  car  owned  by  Mr.  Morgan  was  han- 
dled, and  that  the  damage  amounted  to  f3,000^ 
— ^it  being  respectfully  submitted  that  said 
eharge  was  not  in  response  to  the  issues  made 
in  said  case,  and  was  highly  prejudicial  to  the 
defendant,  in  that  it  led  tiie  jury  to  believe 
that  Mr.  Morgan  was  responsible  instead  of  the 
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(3)  That  his  honor  the  county  judge  erred 
in  diarging  the  jury  as  follows:  'Our  Supreme 
Court  held  that  that  applied  where  two  automo- 
biles were  meeting  one  another,  not  where  they 
were  following  one  another.  So  this  is  a  case 
where  they  were  meeting  eadi  other  and  so  ap- 
pHes'— it  being  respectfully  submitted  that  sadd 
eharge  was  a  charge  upon  facts  and  in  con- 
travention of  artide  5,  |  26,  of  the  Constitution. 

"(4)  That  his  honor  the  county  judge  erred 
aa  a  matter  of  law  in  refusing  a  new  trial  on 
the  ground  that  under  the  admitted  facts  in 
the  case  the  aaid  automobile  was  taken  without 
the  knowledge  or  the  consent  of  the  owner  and 
bk  violation  of  the  law,  and  that  no  liability 
eould  attach  thereto. 

"(5)  That  his  honor  the  county  judge  erred 
in  refusing  to  grant  a  new  trial  on  the  ground 
that  said  act  was  unconstitutional  in  so  far  aa 
the  same  attempted  to  apply  to  an  automobile 
which  being  operated  in  violation  of  the  state 
law  and  without  the  knowledge  or  consent  of 
the  owner. 

'*(6)  That  his  honor  the  county  judge  erred 
in  refusing  to  grant  a  new  trial  on  the  ground 
tliat  the  remarks  of  the  counsel  with  reference 
to  the  wealth  of  Mr.  Morgan  were  improper  for 
the  reason  that  the  said  case  was  not  against 
Mr.  Morgan,  but  against  one  Studebaker  auto- 
mobile. 

'*(7)  That  his  honor  erred  in  charging  the 
jury  section  2157  when  he  should  have  charged 
that  a  man  should  run  his  automobile  on  the 
aide  of  the  road  whldi  is  safest  under  the  con- 
ditions of  a  given  case." 

The  exceptions  will  be  considered  in  reg- 
ular order; 

£1]  First  exception:  The  manner  in  which 
the  trial  shall  be  conducted  must  necessarily 
be  left  in  large  measure  to  the  discretion  of 
the  presiding  judge;  and  his  ruling  is  not 
subject  to  appeal,  unless  his  discretion  has 


been  erroneously  exercised,  which  has  not 
been  made  to  appear  in  this  case. 

[2]  Second  exception:  A  suffldent  reason 
why  this  exception  cantkot  be  sustained  la 
that  no  personal  judgment  la  acraght  against 
the  defendant  George  Morgan. 

[8]  Third  exception:  This  exception  can- 
not be  sustained  for  the  reason  that  it  is 
stated  in  the  argument  of  the  appellant's  at- 
torneys that  the  two  (».rs  were  meeting  eac^ 
other. 

[4]  Fourth  exception:  This  exception  is 
disposed  of  by  the  following  cases,  which 
show  that  It  cannot  be  sustained:  Bank  v. 
Brlgroan,  106  S.  C.  362,  91  S.  E.  332,  L.  R.  A. 
1917E,  925 ;  In  re  McFadden,  112  S.  C.  258. 
99  S.  E.  838 ;  Tate  v.  Brazier  et  al.,  115  S.  O. 
337, 105  S.  E.  413. 

[6]  Fifth  exception:  The  authorities 
whldi  we  have  just  dted  show  that  this  ex- 
ception cannot  be  sustained.     • 

[8]  Sixth  exception:  This  exception  must 
be  overruled,  for  the  reason  that  the  plain- 
tiff did  not  seek  to  recover  a  personal  judg- 
ment against  the  defendant  Morgan. 

[7]  Seventh  exception:  This  exception 
must  also  be  overruled,  for  the  reason  that 
the  appellant's  attorney  should  have  present- 
ed a  request,  embodying  the  proiKMsition  for 
which  they  now  contend. 

Appeal  dismissed. 

WATTS,  FRASER,  and  COTHRAN,  JJ., 
concur. 


(116  S.  C.  298) 

ADQER  V.  KIRK  et  al.    (No.  10655.) 

(Supreme  Court  of  South  Carolina.   June  80, 

1921.) 

1.  Wills  «s»i7»-Prlor  will  held  revoked  ivy 
aabsequest  Instrament. 

Where  testatrix  by  will  gave  her  husband 
power  of  appointment  over  one-half  of  the 
corpus  of  a  trust  fund,  the  husband's  last  wUl, 
which  was  executed  in  Teunessee  w^th  only  two 
witnesses,  is  a  revocation  of  a  Georgia  will, 
attested  by  three  witnesses,  not  only  generally 
but  with  respect  to  exerdse  of  the  power, 
though  testatrix's  will  was  executed  in  Ala- 
bama, where  three  witnesses  are  necessary. 

2.  WUIa  ^=»70— Testamestary  power  may  bo 
exercised  by  will  In  aeoordaaoe  with  laws  of 
donee's  domloile. 

Where  testatrix  gave  her  husband  power  of 
appointment  over  one-half  of  the  corpus  of 
the  trust  fund,  consisting  of  personalty,  the 
power  of  appointment  could  be  exercised  by  a 
«will  of  the  husband  executed  according  to  the 
laws  of  his  domicile,  and  it  was  not  necessary 
where  the  laws  of  the  domicile  required  only 
two  witnesses  that  the  instrument  should  be 
attested  by  three  witnesses  in  accordance  with 
the  laws  of  the  state  wherein  the  will  of  tes- 
tatrix was  executed. 
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3.  Wills  <e==>75— Win  held  an  exercise  of  a  pow- 
er of  appointment. 

Where  the  will  of  testatrix  gave  her  hus- 
band power  of  appointmeDt  by  will  over  one- 
half  of  the  corpus  of  the  trust  fund,  the  hus- 
band's will  statins  that  it  was  in  the  exercise 
of  the  power  and  authority  vested  in  him  con- 
stitutes  an  exercise  of  the  power  of  appoint- 
ment. 

4.  Wills  ^=»704— in  prooeeding  for  oonstrne- 
tion  of  will  giving  power  of  appointment  ques« 
tlon  of  debts  of  donee  cannot  be  raised. 

In  a  proceeding  for  the  construction  of  a 
will  giving  a  power  of  appointment,  the  ques- 
tion of  the  debts  of  the  donee  cannot  be  raised. 

5.  Powers  ^=»26— Property  over  wlrloli  testa- 
tor has  power  of  appointment  not  subject  to 
debts. 

Where  the  will  of  testator's  wife  gave  him 
power  of  appointment  over  one-half  of  a  trust 
fund,  such  fund  is  not  subject  to  his  debts. 

Appeal  from  Common  Pleas  Girciiit  Court 
of  Charleston  County ;  Frank  B.  Qary,  Judge. 

Suit  by  John  B.  Adger,  as  administrator 
d.  b.  n.  c.  t.  a.  of  the  estate  of  Mary  L.  F. 
Fllnn,  deceased,  against  Helen  Octavla  Kirlc 
and  others.  From  a  decree  for  plaintiff 
which  sustained  exceptions  of  the  Presby- 
terian Church  in  the  United  States  to  the  re- 
port of  the  master,  Helen  Octavla  Kirk  and 
another  appeal.    Affirmed. 

The  following  is  the  decree  of  the  court 
below: 

This  is  an  action  instituted  by  John  B.  Adger, 
as  administrator  d.  b.  n.  c.  t.  a.  of  the  estate 
of  Mary  L.  F.  Flinn,  deceased,  against  Helen 
Octavia  Kirk  and  others  claiming  an  interest 
under  the  said  iKdll.  He  asks  for  the  instruc- 
tion of  the  court  as  to  the  proper  interpreta- 
tion of  certain  provisions  thereof.  The  issues 
were  referred  to  the  master,  who  held  several 
references,  took  testimony,  and  made  his  re- 
port. To  this  report  exceptions  are  taken  by 
the  trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States  be- 
cause, as  they  allege,  the  master  erred  in  hold- 
ing as  a  matter  of  law  that  the  exercise  by 
Harvey  W.  Flinn  of  the  power  of  appointment 
in  his  will  of  1906  was  the  only  proper  exer- 
cise of  his  said  power,  and  in  not  holding  that 
the  power  of  appointment  was  properly  exer- 
cised by  his  last  will,  in  1916,  which  was  prop- 
erly executed  and  probated  under  the  laws  of 
the  state  of  Tennessee,  where  he  resided. 

J.  Lindley  Flinn,  as  executor  of  Harvey  W. 
Flinn,  also  excepts  because  the  report  fails  to 
provide  for  the  payment  of  the  debts  of  the 
said  Harvey  W.  Flinn  which  are  claimed 
against  the  executor  of  the  estate  of  the  said 
Harvey  W.  Flinn  in  the  state  of  Tennessee. 

As  explanatory  of  the  exceptions,  it  should 
be  stated  that  the  will  of  Mary  L.  F.  Flinn,  the 
will  of  which  an  interpretation  is  sought,  was 
executed  in  the  state  of  Alabama,  in  Jefferson 
county,  and  contains  this  preamble:  '*I,  Mary 
L.  F.  Flinn,  wife  of  the  Rev.  Harvey  W. 
Flinn,  of  the  city  of  Bessemer  and  county  and 
state  aforesaid,"  etc. 


After  making  certain  bequests,  the  will  dl* 
rects  that,  as  to  the  remaining  two-thirds  of 
such  rest,  residue,  and  remainder,  "I  will  and 
direct  that  the  same  be  invested  by  my  execu- 
tors and  the  net  income  thereof  paid  to  my  hus- 
band, Harvey  W.  Flinn,  for  the  full  term  of 
his  natural  life,  and  upon  his  death  I  direct  my 
executors  to  pay  over  one-half  of  the  corpus 
of  this  trust  fund  to  such  persons  or  for  such 
estates  as  my  said  husband  by  his  last  wiU 
shall  direct."  This  wiU  had  three  attesting  wit- 
nesses and  was  admitted  to  probate  in  Charles- 
ton county,  S.  C. 

In  1908  the  said  Harvey  W.  Flinn,  then  re- 
siding in  the  state  of  Georgia,  executed  his 
will.  It  had  three  attesting  witnesses.  The 
laws  of  Georgia  required  only  two.  In  un- 
mistakable language  he  undertook  to  exercise 
the  power  of  appointment  above  referred  to. 
This  will  was  admitted  to  probate  in  Charles- 
ton, S.  C. 

In  1916  Harvey  W.  Flinn,  residing  in  Ten- 
nessee, executed  another  will,  expressly  re- 
voking all  prior  wills  by  him  made.  It  had 
two  attesting  witnesses.  The  laws  of  Ten- 
nessee required  only  two.  It  was  admitted  to 
probate  in  the  state  of  Tennessee.  This  will 
contains  this  language:  "Being  of  sound  mind, 
in  the  exercise  of  the  power  and  authority  vest- 
ed in  me,  do  hereby  make  •  •  •  hereby  re- 
voking any  former  will  by  me  at  any  time 
made." 

The  trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States  were 
the  beneficiaries  under  this  last-attempted  ex- 
ercise of  the  power  of  appointment  referred  to. 

The  property  that  would  go  to  the  appointee 
under  a  valid  exercise  of  the  power  is  entirely 
personal  property. 

The  questions  that  arise  under  the  exceptions 
of  the  trustees  of  the  General  Assembly  of 
the  Presbyterian  Church  in  the  United  States 
are: 

(1)  Was  the  will  of  Harvey  W.  Flinn  made 
in  Tennessee  his  last  will? 

(2)  Did  it  revoke  his  former  wiU,  made  in 
Georgia? 

(8)  Was  it  a  valid  exercise  of  the  power  con- 
ferred upon  Harvey  W.  Flinn  by  the  will  of 
his  wife  made  in  Alabama? 

Let  us  briefly  consider  the  first  question: 

[i]  The  master  finds  that  "this  Tennessee 
will,  executed  before  two  witnesses,  conforming 
to  the  laws  of  that  state,  is  recognized  as  con- 
trolling the  disposition  of  personalty  belonging 
to  the  testator,  wheresoever  situate.  It  is 
therefore  both  his  last  will'  and  his  last  valid 
will,'  though  not  so  recognised  in  reference  to 
the  power  conferred  under  the  will  of  Mary  L. 
F.  Flinn." 

I  agree  with  the  master  as  to  the  first  part 
of  the  proposition,  to  wit,  that  the  Tennessee 
will  was  the  "last  will"  and  the  'last  valid  will" 
of  Harvey  W.  Flinn  and  disposed  of  his  per- 
sonal property  wherever  situated.  The  answer 
to  the  first  question  above  stated  is  therefore 
in  the  aflSrmative.  But  I  cannot  agree  with  his 
conclusion  that  the  Georgia  wiU,  though  re- 
voked in  part,  was  not  revoked  in  so  far  as  it 
undertook  to  exercise  the  power  of  appoint- 
ment. 

It  will  not  be  questioned  that  the  donor  of 
the  power  had  the  right  to  prescribe  the  man- 
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ner  in  which  the  appointment  should  be  exer* 
dsed.  She  haa  directed  that  her  executors 
pay  oyer  the  trust  fund  in  question  *'to  such 
person  or  for  such  estates  as  my  said  husband 
by  last  will  shall  direct."  It  would  indeed  pre- 
sent a  legal  anomaly  to  hold  that  the  Georgia 
will  had  been  revoked  and  yet  may  do  what  can 
only  be  done  by  testator's  last  will. 

Mj  conclusion  is  that  the  Georgia  will 
was  revoked  not  only  in  part,  but  in  toto. 
There  should  therefore  be  an  affirmative  an- 
swer to  the  second  question  before  stated. 

[2]  Coming  now  to  the  third  question,  it  may 
be  said  that  the  general  rule  is  that,  when  a 
power  of  appointment  is  given,  its  execution  is 
governed  by  the  law  of  the  domicile  of  the 
donee  of  the  power.  Especially  is  this  true 
when  the  property  affected  is  personal  prop- 
erty. An  apparent  exception  to  this  universal 
rule  is  presented  by  the  case  of  Blount  v. 
Walker.  28  S.  C.  546,  6  S.  E.  558.  In  this  case 
our  court  held  as  a  conclusion  of  fact  that  the 
donor  of  the  power  had  inferentially  directed 
that  the  exercise  of  the  power  of  appointment 
should  be  according  to  the  laws  of  South  Caro- 
lina, and  the  court  respected  the  donor's  di- 
rections. 

A  careful  reading  of  this  case  discloses  a  set 
of  circumstances  very  different  from  those  in 
the  case  before  us.  The  principles  announced 
in  Blount  v.  Walker  are  not,  therefore,  neces- 
sarily applicable  here.  In  that  case  the  original 
testatrix  was  a  resident  of  South  Carolina,  and 
her  will  was  made  in  South  Carolina.  It  deals 
with  real  estate  in  South  Carolina,  and  her 
will  was  probated  in  South  Carolina,  and  her 
estate  was  administered  here.  From  these  and 
other  circumstances  a  divided  court  inferred 
that  the  intention  of  the  donor  was  that 
the  exercise  of  the  power  should  be  accom- 
panied by  the  formalities  of  a  South  Caro- 
lina wiU.  The  original  will  provided  that  the 
appointment  should  be  by  the  donee's  'last 
will  and  testament  duly  executed." 

There  were  some  other  circumstances  in 
Blount  T.  Walker  pointed  out  by  Chief  Justice 
Mclver  from  which  the  intention  of  the  donor 
was  inferred.    I  shall  not  stop  to  recite  them. 

In  the  case  before  us  the  donor  of  the  power 
was  a  resident  of  Alabama.  Her  will  complied 
with  the  laws  of  both  South  Carolina  and  Ala- 
bama. The  property  affected  is  personal  prop- 
erty. 

We  conclude  that  there  are  no  circumstances 
surrounding  the  wOl  of  Mrs.  Mary  It,  F.  Flinn 
from  which  the  court  must  infer  that  her  di- 
rections or  intentions  were  that  the  exercise 
of  the  power  should  be  in  accordance  with  the 
South  Carolina  law.  And  we  conclude  that 
there  is  no  reason  in  this  case  to  depart  from 
the  general  rule  that  the  power  should  be  ex- 
ercised in  accordance  with  the  law  of  the 
domicile  of  the  donee  of  tibe  power,  if  there 
is  nothing  from  which  to  infer  a  different  di- 
rection on  the  part  of  the  donor. 

[3]  It  is  claimed  that  the  words  of  the  Ten- 
nessee win  do  not  constitute  an  exercise  of 
the  power  of  appointment  but  I  cannot  take 
this  view  of  the  matter.  In  view  of  the  recent- 
ly filed  opinion  of  our  Supreme  Court  in  Price 
▼.  Ouiga  Realty  Co.,  January  26,  1920,  113  S. 
C.  566,  101  S.  B.  819,  I  am  constrained  to  hold 
that  to  conclude  that  the  language  of  the  Ten- 


power  of  appointment  would  be  taking  a  view 
that  "is  entirely  too  literal  and  technical."  See 
the  cases  of  Bilderback  v.  Boyce,  14  S.  C.  528, 
Moody  V.  Tedder,  16  S.  C.  557,  and  Burkett  v. 
Whittemore,  36  S.  C.  428,  15  S.  B.  616. 

There  should,  therefore,  be  an  affirmative 
answer  to  the  third  question  above  stated. 

The  exceptions  of  the  trustees  of  the  General 
Assembly  of  the  Presbyterian  Church  in  tiie 
United  States  are,  therefore,  sustained  and  the 
report  of  the  master  is  to  that  extent  modified. 

[4,5]  The  exceptions  filed  by  J.  Idndley 
Flinn  as  executor  of  Harvey  W.  Flinn's  will 
cannot  be  sustained  for  several  reasons: 

(1)  It  is  the  win  of  Mary  L.  F.  Flinn  that 
is  before  the  court  for  instruction. 

(2)  There  is  nothing  in  the  record  to  show 
that  there  are  creditors  of  Harvey  W.  Flinn 
who  should  be  protected. 

(3)  The  remainder  over  which  Harvey  W. 
Flinn  is  given  the  power  of  appointment  is  not 
a  part  of  the  estate  of  Harvey  W.  Flinn,  but 
it  passes  under  the  will  of  the  donor  of  the 
power.  It  could  not,  therefore,  be  held  to  re- 
spond to  the  debts  of  Harvey  W.  Flinn. 

This  is  conclusively  shown  by  the  case  of  Bil- 
derback V.  Boyce,  14  S.  C.  at  page  541.  This 
exception  is  therefore  overruled. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  exceptions  of  the  trustees  of 
the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  be,  and  the  same 
are  hereby,  sustained,  and  to  that  extent  the 
report  of  the  master  is  modified. 

It  is  further  ordered  that  exceptions  inter- 
posed by  J.  liindley  Flinn  as  executor,  etc.,  be, 
and  the  same  are,  overruled. 

Smythe  ft  Visanska,  of  Charleston,  for  ap- 
pellants. 

Pan!  M.  McMillan,  of  Charleston,  and  J.  S. 
Vemer,  of  Columbia,  for  respondent, 

GARY,  C.  J.  For  the  reasons  therein  as- 
signed, the  decree  of  his  honor  the  circuit 
judge  is  affirmed. 

WATTS,  FRASBB,  and  COTHRAN,  JJ., 
concur. 


(115  S.  C.  886) 

SMYTHE  V.  BRUNSON  et  al.     (No.  10548.) 

(Supreme  Court  of  South  Carolina.    Dec  20, 

1»20.) 


1.  Appeal  and  error  ^s>IQflO( I)— Finding  sus- 
tained by  evidence  coneluslve. 

The  trial  court*s  finding  in  a  law  case, 
where  sustained  by  sufficient  evidence,  is  con- 
dusive. 

2.  Vendor  and  pnrdiaser  ^s>334 (7)— Purchas- 
er may  not  recover  for  shortalge  In  grant 
where  sale  was  In  gross  of  a  certain  lot. 

Where  a  lot  was  not  sold  by  front  foot  or 
square  foot,  but  the  sale  was  in  gross  of  the 
lot  for  a  certain  sum,  the  purchaser  cannot  re- 
cover of  the  vendor  for  the  difference  between 
the  lot  as  described  in  the  deed  and  the  lesser 
amount  shown  by  survey. 


Appeal  fi*om  Common  Pleas  Circuit  Court 
nessee  will  was  not  a  proper  exercise  of  the  ^  of  Greenville  County;  T.  J.  Mauldin,  Judgew 
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Action  by  Ellison  A.  Smythe  against 
George  W.  Branson,  Jr.,  and  another,  to  re- 
cover for  a  shortage  in  lots  sold  described  in 
a  deed  as  haying  a  51-foot  front,  whereas  the 
survey  only  showed  48.7  feet,  in  which 
Thomas  Harrison,  defendant's  vendor,  was 
served  with  notice  to  come  in  and  defend 
title  and  he  answered  denying  the  allega- 
tions of  the  complaint.  Reference  was  made 
to  a  master,  his  findings  excepted  to,  and 
sustained.  The  court  found  that  the  evi- 
dence showed  that  the  grant  was  not  at  so 
much  per  front  foot  or  per  square  foot,  but 
that  the  sale  was  of  a  certain  lot  for  so 
mudi  money,  being  a  sale  in  gross,  and  re- 
fused compensation  for  the  deficiency,  and 
entered  a  decree  dismissing  the  complaint, 
fi*om  which  the  plaintiff  appeals.    Affirmed. 

The  decree  of  the  circuit  Judge  was  as  fol- 
lows: 

This  case  came  before  me  for  trial  upon  ex- 
ceptions by  the  defendants  to  the  report  of 
the  master,  to  whom  all  issues  of  law  and  fact 
were  referred. 

The  plaintiS  is  a  purchaser  of  a  part  of  what 
is  known  as  the  Heldman  lot,  conveyed  to 
Heldman  by  McBee  in  1850,  .and  described  in 
that  deed  as  having  a  frontage  of  140  feet  on 
Main  street,  in  the  city  of  Greenville,  at  the 
southeast  corner  of  Main  and  Broad  streets. 
The  entire  lot  was  sold  as  the  property  of  the 
estate  of  Heldman  by  the  master  and  pur- 
chased by  B.  M.  McGee,  who  afterwards  sold 
81  feet  frontage  to  Alvin  H.  Dean,  the  same 
.being  on  the  comer  of  said  streets.  Dean 
sold  same  to  one  Harrison,  and  he  sold  80  feet 
frontage  to  Gower  and  Houston  and  51  feet 
frontage  to  B.  H.  Peace.  The  plaintiff  claims 
the  51-foot  lot  through  B.  H.  Peace.  The  30- 
foot  lot  sold  to  Gower  and  Houston  was  at  the 
comer  of  Main  and  Broad  streets,  and  upon 
it  they  erected  a  brick  building.  Afterwards, 
the  plaintiff,  having  acquired  the  lot  adjoining 
it,  the  61 -foot  lot  fronting  on  Main  street,  be- 
gan to  build  upon  it,  and  discovered  that  be- 
tween the  Gower  and  Houston  building  and 
the  lot  next  below  the  61-foot  lot,  instead  of  a 
frontage  of  51  feet,  there  was  a  frontage  of 
only  49  feet  7  inches,  a  deficiency  in  front- 
age of  1  foot  6  inches.  The  plaintiff  then 
brought  this  action  against  his  grantors  for 
damages  for  breach  of  warranty  by  reason  of 
the  deficiency  in  frontage.  They  vouched  Har- 
rison, and  he  Alvin  H  Dean. 

In  the  first  place,  it  is  pertinent  to  state  that 
^he  conveyance  to  the  plaintiff  was  not  at  so 
much  per  front  foot  or  at  so  much  per  square 
foot;  it  was  a  sale  of  a  certain  lot  for  so  much 
money,  a  sale  in  gross;  and  the  rule  in  such 
case  is  that,  where  land  is  sold  in  gross,  no 
compensation  will  be  granted  for  a  deficiency 
in  the  quantity  conveyed,  unless  such  deficiency 
is  so  great  as  to  justify  an  inference  of  fraud 
or  mistake  equivalent  to  fraud.  This  can 
scarcely  be  said  of  a  deficiency  of  17  inches  in 
a  frontage  of  612  inches,  less  than  3  per  cent. 
Upon  this  ground  I  hold  that  the  plaintiff  is 
not  entitled  to  recover. 

But,  assuming  for  the  sake  of  argument  that 
he  is  BO  entitled,  it  is  evident  that  his  re- 
covery is  dependent  upon  establishing,  by  the  | 


greater  weight  of  evidence,  that  the  walls  of 
the  Gower  and  Houston  building  occupying  the 
entire  space  conveyed  to  them  are  correctly 
located.    Naturally,  if  the  Gower  and  Houston 
building  is  over  the  line  and  upon  the  51-foot 
lot  claimed  by  the  plaintiff,  his  first  thought 
would  be  to  sue  them  for  the  possession  of  the 
1  foot  5  inch  strip.    He  has  not  done  so,  and 
pitches  his  action  upon  the  theory  that  the 
Gower  and  Houston  building  is  properly  lo- 
cated, and,  their  title  antedating  his,  there  has 
been  a  breach  of  warranty  in  his  title.    He  must 
go  further  and  show  that  the  lots  below  him 
are   properly  located   and   are   not  impinging 
upon  his  51 -foot  lot.    The  defendant  contends 
that  the  Gower  and  Houston  wall  on  Broad 
street  is  at  least  1  foot  5  inches  further  down 
than  it  should  have  been,  and  that  this  error 
on  their  part  has  caused  the  encroachment  up- 
on the  plaintilTs  lot.    The  defendant  has  pre- 
sented a  formidable  array  of  facts  which  con- 
vince me  that  their  contention  is  correct,  and 
I  so  find;    at  least  they  completely  meet  the 
plaintiff's  effort,  as  was  incumbent  upon  him, 
to  show  by  the  preponderance  of  the  evidence 
that  the  Gower  and  Houston  corner  was  prop- 
erly located.     Many  years  ago,  shortly  after 
Heldman  went  into  possession  of  the  entire 
lot,  140  feet  front,  he  built  a  brick  house  at 
the  Broad  street  comer.    The  front  door  was 
in  the  comer  of  the  building,  and  steps  were 
built   extending   into   Broad   street   about   18> 
inches.     The  Broad  street  wall  of  the  house 
was  about  18  inches  back  of  a  line  drawn  from 
the  comer  of  the  lower  step  parallel  with  Broad 
street.    At  the  lower  comer  of  the  house— that 
is,  the  corner  on  Broad  street— a  fence  inclos- 
ing his  garden  was  built.     It  began  about  IS 
inches  from  this  comer,  and  the  space  between 
the  fence  comer  post  and  the  house,  really  a 
part  of  the  fence,  was  inclosed  with  two  planks 
about  8  or  10  inches  wide.    The  line  of  this 
fence  as  it  extended  down  Broad  street  was 
in  line  with  the  comer  of  the  steps  r^erred 
to.    Between  the  steps  and  the  comer  of  the 
fence  there  were  two  cellar  doors,  opening  upon 
Broad   street  and  in  the  space   between  the 
Broad  street  wall  of  the  house  and  a  line  ex- 
tended from  the  center  of  the  steps  to  the 
comer  of  the  fence.     At  the  lower  corner  of 
the  lot,  front  on  Broad  street,  there  was  erect- 
ed by  Heldman  a  stable,  the  front  of  which 
was  fiush  with  the  fence.     Heldman  then  oc- 
cupied this  space  for  nearly  50  years.    After 
Alvin  H.  Dean  sold  off  the  front  part  of  the 
lot  to  Harrison,  he  removed  the  stable  and 
fence  and  built  a  brick  storehouse.     He  pur- 
posely set  back  the  front  of  this  building  18 
inches.    This,  in  my  opinion,  is  the  explanation 
of  the  mlslocation  of  the  Gower  and  Houston 
building.    When  they  bought,  the  old  Heldnuut 
house  was  standing.     They  decided  to  tear  it 
down  and  erect  a  new  building.    The  front  of 
the  Dean  building  was  on  a  line  with  the  wall 
of  the  old  Heldman  house,  and  in  building  their 
Broad  street  wall  Gower  and  Houston  placed 
it  where  the  old  wall  stood.    The  defendants 
are  not  responsible  for  this,  and,  if  the  plaintiff 
has  any  remedy  at  all,  it  is  against  Gower  and 
Houston  and  not  the  defendants.  * 

The  findings  of  fact  by  the  master  inconsist- 
ent with  the  foregoing  conclusions  are  revers* 
ed,  the  exceptions  are  sustained,  and  the  com* 
plaint  is  dismissed. 
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Slrrine  ft  Nettles,  of  GreenTffle,  for  appel- 
lant. 

Ck)thran,  Dean  ft  Cotbran,  of  Greenville, 
for  respondents. 

WATTS,  J.  This  is  an  action  brought 
against  defendants  Branson  and  Peace,  No- 
vember 17,  1913,  to  recover  $445.4a  These 
defendants  served  notice  on  Thomas  Harri* 
son  to  come  in  and  defteid  the  title.  Within 
due  time  he  answered,  denjring  the  allega- 
tions of  the  complaint  An  order  of  ref- 
erence' was  agreed  upon  and  the  case  was 
heard  by  the  master,  who  rendered  his  re- 
jwrt  June  12,  1017,  finding  the  allegations 
of  the  complaint  to  be  true  and  giving  Judg- 
ment for  the  plaintiff.  To  this  report  the  de- 
fendant Thomas  Harrison  excepted  and  the 
case  was  heard  by  Hon.  T.  J.  Mauldin,  cir- 
cuit Judge,  who  filed  a  decree  on  July  21, 
1919,  sustaining  the  exceptions  to  the  mas- 
ter's report  and  dismissing  the  complaint. 

[1]  The  exceptions,  six  In  number,  impute 
error  of  fact  and  of  law  on  the  part  of  his 
honor.  This  being  a  law  case,  his  honor's 
teding  of  fact  must  be  sustained,  as  there 
la  plenty  of  evidence  to  support  bis  finding. 

[2]  The  efvidenoe  shows  that  the  lot  was 
not  sold  by  front  foot  or  square  foot.  It  was 
sold  In  gross  for  a  certain  sum.  This  case 
Is  controlled  by  Jones  v.  Bauskett,  2  Speers, 
star  page  68,  dted  with  approval  in  Shuler  v. 
WiUiams,  112  S.  C.  849,  09  S.  SL  819,  and  by 
Shuler  v.  Williams. 

All  exceptions  are  overruled  and  Judg- 
ment affirmed. 

HYDRICK  and  FRASSR,  JJ.,  concur. 
The  CHIBF  JUSTIGB  and  GAGi;  J.,  ab- 
sent on  account  of  sidmess. 


(UB  S.  C.  889) 

DAWSON  V.  DELLA  TORRE  et  al. 

(No.  r0675.) 

(Supreme  Court  of  South  Carolina.   June  80, 

1021.) 

1.  Divorce  ^s»326— Dlvoroe  deoree  rendered 
la  foreign  state  mist  be  reoognlzed  In  South 
Carolina. 

Where  decedent,  who  owned  land  in  Sooth 
Carolina,  married  in  Maryland,  a  Judgment  of 
divorce  rendered  in  Maryland  on  doe  service 
will  be  recognized  in  South  Carolina,  even 
though  the  courts  of  South  Carolina  cannot 
grant  a  divorce;  for  full  faith  and  credit  must 
be  given  by  the  courts  of  one  state  to  judg- 
ments of  another. 

2.  Dower  ^=»52— Divorce  bars  dower. 

Where  plaintiff,  who  was  married  in  Mary- 
land, in  that  state  procured  a  divorce  from  her 
husband,  who  owned  lauds  in  South  Carolina, 
such  judgment  of  divorce,  being  binding  on  the 
South  Carolina  courts  under  the  full  faith  and 
credit  clause^  will  bar  plaintiff  from  recover- 
ing dower  in  South  Carolina  lands  of  her  for- 
mer husband. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  S.  W.  O.  Shipp,  Judge. 

Action  by  Mary  S.  Dawsou  against  Thomas 
Delia  Torre  and  another.  From  an  order 
sustaining  a  demurrer  to  the  complaint,  and 
dismissing  the  same,  plaintilf  appeals.  Af- 
firmed. 

Tl|e  decree  referred  to  follows: 

This  is  an  action  for  recovery  of  dower  in 
certain  property  now  owned  by  the  several 
grantees  and  devisees  of  plaintiff's  deceased 
husband,  from  whom  she  has  been  granted  a 
divorce  a  vincule  matrimonii  by  a  court  of  gen- 
eral jurisdiction  in  the  state  of  Maryland, 
where  the  plaintiff  and  her  husband  were  mar- 
ried. 

The  case  is  now  before  me  on  a  demurrer  to 
the  complaint.  It  is  admitted  by  counsel  for 
plaintiff  that  the  divorce  granted  by  the  court 
in  Maryland  is  valid  and  binding  in  that  state, 
but  it  is  claimed  not  to  bind  the  defendant  in 
this  state,  nor  on  plaintiff  so  far  as  her  dower 
is  concerned. 

The  complaint  alleges  facts  which  would  en- 
title the  plaintiff  to  dower  in  the  premises  de- 
scribed in  the  complaint  if  she  bad  been  the 
wife  of  the  deceased  husband  at  the  time  of 
his  death  or  if  she  had  not  been  legally  divorced 
by  the  Maryland  court  in  July,  1006. 

The  sole  question  therefore  before  me  now  is 
whether  or  not  the  judgment  of  absolute  di- 
vorce granted  by  the  court  in  Maryland  as 
aforessdd  is  binding  on  the  plaintiff  herein  to 
the  extent  of  depriving  her  of  her  dower  inter- 
ests in  the  property  of  her  deceased  husband 
situated  in  Soutii  Carolina,  where  the  husband 
had  his  legal  residence  at  the  time  of  his  mar- 
riage to  plaintiff  on  December  2^  1800,  in  the 
dty  of  Baltimore,  Md.,  until  the  date  of  his 
death  on  February  23,  1017. 

The  plaintiff  alleges  in  her  complaint,  para- 
graph 8,  '*that  said  Dr.  John  L.  Dawson,  Uie 
defendant  in  said  cause,  having  never  had  a 
domicile  in  Maryland  and  having  been  served 
only  with  process  by  appointment  in  a  rail- 
road station  in  Baltimore  while  passing 
through,  was  not  subject  to  the  jurisdiction  of 
said  court  in  Maryland,  and  was  not  bound  in 
South  Carolina  by  said  proceedings  in  Mary- 
land, and  this  plaintiff  alleges  that  she  has 
never  remarried."  This  allegation  is  a  mere 
conclusion  of  law.  The  fact  that  he  was  not 
a  resident  of  Maryland  and  was  served  only 
while  passing  through  the  jurisdiction  is  not 
sufficient  allegation  of  fact  to  show  that  the 
service  was  not  good.  If  he  had  been  brought 
into  the  jurisdiction  under  legal  process  in  an- 
other action,  he  might  not  have  been  subject 
to  process  in  that  action  wherein  he  was  then 
served,  but  nothing  appears  here  to  show  that 
he  was  not  there  of  his  own  volition.  Cer- 
tainly there  was  no  allegation  tending  to  show 
a  collusion,  for  that  implies  a  fraud  on  the 
court;  so,  if  the  defendant  in  that  action,  Dr. 
Dawson,  had  come  within  the  jurisdiction  of 
the  court  for  the  purpose  of  placing  himself 
within  the  jurisdiction  or  for  the  purpose  of 
allowing  himself  to  be  legally  served  with  pro- 
cess, it  would  have  signified  no  collusion. 

If  the  plaintiff  was  the  legal  wife  of  Dr. 
John  L.  Dawson  at  the  time  of  his  death,  she 
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would  now  be  entitled  to  all  she  daims  in  her 
cociplaint  Bat  according  to  her  own  admis- 
siona,  in  her  complaint  and  through  counsel, 
•he  waa  not  the  legal  wife  of  Dr.  Dawson  at 
his  death  nor  had  she  been  his  wife  since  the 
decree  of  the  court  granting  an  absolute  divorce 
in  July,  1906. 

Now  then,  since  it  has  been  established  that 
these  parties  were  divorced  absolutely  by  a 
court  of  general  jurisdiction  in  another  state 
of  the  Union,  this  state  and  its  courts  are  com- 
pelled to  "give  full  faith  and  credit"  to  the 
judgment  of  such  court  in  a  sister  state,  and 
the  only  remaining  question  that  could  enter 
into  our  inquiry  would  be  whether  such  court 
had  jurisdiction  of  the  cause  and  the  parties. 

In  the  case  of  Thompson  v.  Whitman,  18 
Wall.  457,  21  L.  Ed.  897,  cited  as  authority  in 
McCreery  v.  Davis,  44  S.  C.  195,  22  S.  B.  178, 
28  L.  R.  A.  655,  51  Am.  St.  Rep.  794,  we  find 
the  following  language,  to  wit:  "The  record 
of  a  judgment  rendered  in  another  state  may 
be  contradicted  as  to  facts  necessary  to  give 
the  court  jurisdiction;  and  if  it  be  shown  that 
such  facta  did  not  exist,  the  record  will  be  a 
nullity,  notwithstanding  it  may  recite  that  they 
did  exist.  Want  of  jurisdiction  may  be  shown 
either  as  to  the  subject-matter  of  the  person, 
or,  proceedings  in  rem,  as  to  the  thing."  In 
the  same  case  it  was  held  that  the  want  of  ju- 
riadiction  of  the  court  by  which  a  judgment  ia 
rendered  in  any  state  may  be  questioned  in  a 
collateral  proceeding  in  another  state,  notwith- 
standing the  provisions  of  the  fourth  article  of 
the  Constitution  and  the  law  of  1790,  and  not- 
withstanding the  averments  contained  in  the 
record  of  the  judgment  itself."  Again,  in  Han- 
ley  V.  Donoghue,  116  U.  S.  4,  6  Sup.  CJt.  244, 
2d  L.  Ed.  535,  cited  in  the  case  of  McCreery  v. 
Davis,  supra,  we  find  this  language,  to  wit: 
^'Judgments  recovered  in  one  state  of  the  Union, 
when  proved  in  the  courts  of  another,  differ 
from  judgments  recovered  in  a  foreign  coun- 
try in  no  other  respect  than  that  of  not  being 
re-examinable  upon  the  merits,  nor  impeachable 
for  fraud  in  obtaining  them,  if  rendered  by  a 
court  having  [competent]  jurisdiction  of  the 
cause  and  of  the  parties." 

That  our  state,  aside  from  its  duty  under  the 
federal  Constitution,  recognizes  divorces  grant- 
ed by  courts  of  other  states,  there  can  be  no 
doubt.  We  find  in  our  Criminal  Code,  §  881, 
relating  to  bigamy,  the  following,  to  wit: 
"Whoever,  being  married,  and  whose  husband 
01^  wife  has  not  remained  continually  for  seven 
years  beyond  the  sea,  or  continually  absented 
himself  or  herself,  the  one  from  the  other,  for 
the  space  of  seven  years  together,  the  one  of 
them  not  knowing  the  other  to  be  living  within 
that  time,  *  *  *  or  whose  marriage  has  not 
been  annulled  by  decree  of  a  competent  tribunal 
having  jurisdiction  both  of  the  cause  and  the 
parties,  shall  marry  another  person,"  etc. 
Again  we  find  a  provision  very  much  similar 
in  section  8754  of  our  Civil  Code,,  relating  to 
bigamous  marriages,  providing  that  marriages 
of  persons  having  a  husband  or  wife  living  are 
void,  but  adding  a  proviso  as  to  "any  person 
who  shall  be  divorced."  This  statute  was  re- 
ferred to  in  the  case  of  McCreery  v.  Davia, 
supra,  and  the  Supreme  Court,  in  discussing 
it,  said  that,  while  there  were  no  cases  in  our 
reports  construing  it,  yet  it  was  evidentiy 
meant  to  mean  only  "valid"  divorces,  ana  since 
neither  the  state  of  New  York,  where  the  mar- 


I  riage  waa  performed,  nfir  the  state  of  South 
Carolina,  where  one  of  the  parties  lived  (the 
defendant),  recognised  as  a  cause  for  divorce 
that  for  which  that  divorce  was  granted,  the 
statute  would  not  avail  anything.  This  lan- 
guage would  indicate  clearly  that,  had  that 
divorce  been  granted  on  grounds  recognised 
in  New  York,  where  the  marriage  was  per- 
formed, and  the  court  had  had  jurisdiction  of 
the  persons,  this  state  would  have  recognized 
the  judgment  of  the  state  granting  thia  divorce. 
Now  in  the  case  at  bar  the  marriage  was  per- 
formed in  the  state  of  Maryland,  and  the  court 
granting  the  divorce  was  a  court  of  the  state 
of  Maryland,  and  jurisdiction  of  the  defendant 
had  been  acquired  for  he  was  served  in  the 
state  of  Maryland. 

In  the  case  of  Haddock  v.  Haddock,  201  U. 
S.  667,  26  Sup.  Ct.  527,  50  L.  Ed.  868,  5  Ann. 
Cas.  1,  Chief  Juatice  White  (then  Associate 
Justice),  in  laying  down  certain  propositions 
of  law  which  he  says  were  "irrevocably  con- 
cluded by  previous  decisions  of  this  court"  goes 
on  in  his  opinion,  using  this  language,  to  wit: 
"It  has,  moreover,  been  decided  that  where  a 
bona  fide  domicile  has  been  acquired  in  a  state 
by  either  of  the  partiea  to  a  marriage,  and  a 
suit  is  brought  by  the  domiciled  party  in  such 
state  for  divorce,  the  courts  of  that  state,  if 
they  acquire  personal  jurisdiction  also  of  the 
other  party,  have  authority  to  enter  a  decree 
of  divorce,  entiUed  to  be  enforced  in  every 
state  by  the  full-faith  and  credit  clause.  Chee- 
ver  V.  Wilson,  9  Wall,  108  [19  L.  Ed.  604]." 

It  seems,  therefore,  well  settied  that  where 
a  marriage  has  been  contracted  in  a  state,  and 
afterwards  in  that  state  where  one  of  the 
parties  is  domiciled,  a  suit  for  divorce  is  be- 
gun and  the  other  party  is  personally  served, 
the  judgment  of  that  court  is  binding  not  only 
on  the  parties,  but  on  every  court  in  every 
state  of  the  Union  where  that  judgment  is 
properly  pleaded  or  admitted  by  the  adverse 
party  to  exist. 

The  case  at  bar  has  all  the  essential  ele- 
ments which  make  the  judgment  of  abaolute 
divorce  granted  by  the  Maryland  court  valid 
and  binding  on  the  parties,  their  privies,  and 
the  courts  of  this  state.  Therefore  I  sustain 
the  demurrer  to  the  complaint  in  this  action 
and  diamiss  the  complaint,  and  it  ia  so  or- 
dered. 

Willis  &  Willis,  of  Baltimore,  Md.,  and 
Mitchell  &  Smith,  of  Charleston,  for  appel- 
lant 

Henry  W.  Connor,  Nathans  &  Sixikler,  Jos. 
W.  Barnwell,  Flcken  &.  Ehrckmann,  and  Wm. 
Henry  Parker,  all  of  Charleston,  for  respond- 
ents. 

ERASER,  J.  The  case  contains  the  follow- 
ing statement: 

"This  is  an  appeal  from  an  order  sustaining 
a  demurrer  to  the  complaint  and  dismissing 
the  complaint 

**The  summons  was  served  on  December  15, 
1917.  The  complaint  is  for  dower  in  lands  in 
South  Carolina,  and  alleges  that  the  plaintiff- 
appellant,  Mary  S.  Dawson,  was  married  to 
the  late  Dr.  John  L.  Dawson  at  Baltimore,  Md., 
on  December  24,  1890,  Dr.  Dawson  being  and 
having  been  for  many  years  a  resident  of 
Charleston,  S.  C.>  and  the  plaintiff  and  her  has- 
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band,  after  the  marriage,  resided  in  Charleston 
together  as  the  place  of  their  matrimonial 
domicile  until  the  10th  of  May,  1003,  at  which 
time  the  plaintiff  and  Dr.  Dawson  separated 
and  lived  apart;  that  on  May  17,  1906,  plain- 
tiff filed  a  bill  for  dirorce  against  Dr.  Dawson 
on  the  gronnd  of  abandonment  in  the  circuit 
court  for  Hartford  county,  in  the  state  of 
Maryland,  and  a  decree  for  divorce  was  grant- 
ed by  said  court  on  July  24,  1906,  and  the 
plaintiff  has  never  remarried;  that  after  the 
marriage  and  during  the  period  of  coverture 
the  said  Dr.  Dawson  was  seized  in  fe^  and 
possessed  of  certain  described  pieces  of  real 
property  in  Charleston,  S.  C,  and  there  died, 
a  resident  of  Charleston,  on  February  23,  1917, 
and  the  terms  of  his  will  and  his  disposition 
of  his  property  to  certain  of  the  defendants 
are  set  forth. 

"The  answers  of  the  defendants  who  an- 
swered vary  in  form,  but  all  set  up  the  divorce 
granted  by  the  Maryland  court  as  an  affirma- 
tive defense.  On  February  16,  1918,  the  plain- 
tiff demurred  to  this  affirmative  defense  set  up 
in  the  various  answers  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a 
defense.  Thereafter,  on  April  11,  1918,  the 
defendants  Delia  Torre  and  Lynah,  executors 
and  trustees,  served  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Still 
later  and  five  days  before  the  hearing,  to  wit, 
on  November  27,  1918,  the  defendant  Charles- 
ton Library  Society  served  an  oral  demurrer 
to  the  complaint.  The  specifications  of  all 
these  demurrers  are  hereinafter  set  forth  in 
^is  record. 

"The  main  issue  was  whether  or  not  the 
Maryland  divorce  operated  as  a  bar  to  plain- 
tiff's right  to  dower  in  land  in  South  Carolina 
of  which  Dr.  Dawson  was  seised  during  the 
coverture. 

"The  demurrers  were  argued  before  Judge 
Shipp  at  Charleston,  and  on  January  8^  1919, 
bis  decree  was  filed  sustaining  demurrer  to 
and  dismissing  the  complaint  From  that  de- 
cree this  appeal  is  taken." 

[1,  f]  The  Issue  is  simple  and  entirely  free 
from  complications.  The  marriage  was  con- 
tracted in  Maryland  under  the  laws  of  that 
state.  In  Maryland  marriages  are  contract- 
ed in  contemplation  of  their  possible  dis- 
solution for  certain  causes.  The  Maryland 
court,  after  personal  service  on  the  deceased 
in  Maryland,  and  upon  what  we  must  assume 
a  proper  showing  that  a  cause  existed,  dis- 
solved the  marriage  relation.  While  this  was 
contracted  in  view  of  a  possible  dissolution, 
tbe  South  Carolina  court  could  not  have 
dissolved  it  for  any  cause.  The  South  Car- 
olina courts  must,  however,  under  the  full- 
faith  and  credit  doctrine,  recognize  the  dis- 
solution affected  by  the  same  authority  that 
made  it.  It  is  hard  to  imagine  a  clearer  case 
for  the  operation  of  the  full-faith  and  credit 
doctrine  than  this.  Something  has  been  said 
aboot  a  collusive  service  on  the  husband.  If 
true,  it  can  do  the  plaintiff  no  good.  She 
cannot  profit  by  her  own  wrong.  So  far  as 
this  case  is  concerned  and  between  these  par- 


ties, Gie  status,  and  everything  connected 
with  it,  was  absolutely  destroyed,  so  f&r  as 
this  record  shows. 

The  cases  on  the  subject  are  many,  anc* 
to  review  them  would  be  unprofitable.  It 
generally  is  unprofitable.  In  McCreery  v. 
Davis,  44  S.  C.  195,  22  S.  B.  178,  28  Ix  R.  A. 
655,  61  Am.  St  Rep.  794,  the  divorce  was  vo!d 
for  want  of  jurisdiction,  and  the  statements 
largely  dicta.  Marriage  is  frequently  spoken 
of  as  a  contract,  but  it  is  not  It  has  no  ele- 
ment of  a  contract  It  is  a  status.  A  man 
and  woman  may  contract  to  assume  the  sta- 
tus of  marriage,  but,  whether  it  be  regarded 
here  as  a  contract  or  a  status,  the  result  is 
the  same.  The  contract  was  rescinded.  The 
status  was  destroyed.  Our  statutes,  both 
civil  and  criminal,  recognize  the  fact  that  the 
relation  may  be  destroyed  absolutely.  A  di- 
vorce, meaning  a  valid  divorce,  of  course, 
relieves  the  parties  from  the  penalty  of  big- 
amy, under  the  criminal  law,  and  under 
the  dvil  statute  allows  the  parties  to  marry 
again.  There  is  no  limit  to  the  number  of 
rema,rriages  in  the  statute.  To  allow  an  ac- 
cumulation of  dowers,  foimded  on  the  same 
right,  is  a  reductio  ad  absurdum.  Ttxej  are 
all  good,  or  none.  The  Maryland  divorce  of 
a  Maryland  marriage  destroys  dower,  and 
tbe  judgment  appealed  from  Is  affirmed. 

Let  Judge  Shipp's  decree  be  reported. 

GARY,  O.  J.»  and  WATTS,  J.,  concur. 


(116  S.  C.  258) 

CLARENDON  COUNTY  v.  SUMTER  COUN- 
TY. (No.  10635.) 

(Supreme  Court  of  South  Carolina.    Jane  30, 

1921.) 

Counties  ^s» 1 4— General  Assembly  cannot  per- 
mit portion  of  territory  voted  to  be  annexed 
to  another  to  remain  In  county  from  which 
taken. 
Where,  under  CSv.  Ode  1912,  H  643,  640, 
647,  the  taking  certain  specified  territory  from 
C.  county  and  annexing  it  to  8.  connty  and 
changing  the  county  lines  accordingly  was  duly 
petitioned  for  and  submitted  to  an  election, 
ana  the  result  of  the  election,  in  favor  of  such 
proposition,  was  duly  certified  to  the  authori- 
ties, including  the  General  Assembly,  but, 
after  the  election  had  been  declared,  individu- 
als in  a  certain  portion  of  the  affected  area 
procured  a  survey  to  be  made  of  a  line  which 
would  leave  them  in  C.  county,  the  General 
Assembly  had  no  power,  in  view  of  the  express 
limitation  in  Const,  art.  8,  S  1,  requiring  sub- 
mission to  vote  of  the  question  of  alteration  of 
any  existing  county  line,  to  permit  such  por- 
tion of  the  territory  voted  to  be  annexed  to  S. 
county  to  remain  in  O.  county  and  to  alter  ac- 
cordingly the  lines  voted  for,  as  for  the  Gen- 
eral Assembly  to  exempt  a  certain  subarca, 
part  of  the  original  area,  from  the  result  of 
the  proceedings  regularly  had,  would  be  to  al- 
ter county  lines  in  a  manner  not  first  submitted 
to  vote. 
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Petition  in  tbe  orlglxud  Jurladlctloii  of  the 
Supreme  Court  by  Olarendon  Gonnty  against 
Sumter  Ck)unty  to  determine  between  ad- 
joining counties  the  question  of  annexation 
of  territory.    Question  answered. 

Du  Rant  ft  Bllerbe,  of  Manning,  for  peti- 
tioner. 

Lee  ft  Moise,  Jennings  ft  Harly,  and  Clif- 
ton Wood,  all  of  Sumter,  for  respondent 

COTHRAN,  J.  This  is  a  petition  in  the 
original  Jurisdiction  of  this  court  of  excep- 
tional character,  the  nature  of  which  will  be 
understood  from  the  following  statement: 

The  record  for  appeal  is  singularly  barren 
of  dates.  At  some  time  prior  to  January 
1,  1921,  a  petition  was  filed  with  the  Goyer- 
nor  of  this  state,  signed  by  more  than  one- 
third  of  the  qualified  electors  residing  in  a 
certain  portion  of  Clarendon  county,  adjoin- 
ing Sumter  county,  praying  that  the  county 
line  between  these  two  counties  be  so  changed 
as  to  azinex  said  territory  to  Sumter  county. 

Upon  the  filing  of  this  petition,  the  Gover- 
nor, in  compliance  with  section  647,  voL  1, 
Code  of  Laws  A.  D.  1012,  appointed  oonmiis- 
sion^s ;  the  commissioners  selected  survey- 
ors; the  surveyors  surveyed,  located,  a..d 
marked  the  proposed  change  of  line,  platted 
the  same,  and  filed  certified  plats  with  the 
secretary  of  state  and  the  respective  clerks 
of  court  of  the  two  counties. 

The  election  was  then  ordered  by  the  Gov- 
ernor in  the  area  proposed  to  be  annexed, 
upon  the  questicm  of  annexation,  which  elec- 
tion was  held  according  to  law  and  resulted 
in  a  majority  of  more  than  two-thirds  in 
favor  of  the  proposition  which  was  submitted. 
The  result  was  duly  certified  to  the  election 
commissioners  of  Clarendon  county,  by  them 
to  the  secretary  of  state,  and  by  him  to  the 
General  Assembly  at  its  session  which  con- 
vened in  January,  1921. 

It  is  conceded  that  all  of  the  constitutional 
and  statutory  requirements  up  to  this  point 
were  complied  with.  No  protest  or  objection 
was  made.  The  election  was  fairly  and  duly 
held  in  compliance  with  the  law. 

After  the  election  had  been  declared  cer- 
tain individuals  residing  in  the  lower  portion 
of  the  area  procured  a  survey  to  be  made 
of  a  line  which  would  exclude  them  from 
said  area  and  leave  them  in  Olarendon 
county. 

At  the  session  of  the  General  Assembly 
held  in  January,  1921  (Acts  1921,  p.  283), 
an  act  was  passed  annexing  to  Sumter  coun- 
ty the  area  originally  proposed  to  b^  annexed, 
but  provided  for  an  exemption  from;  the 
terms  of  the  act  of  a  certain  subarea  in- 
cluded within  the  lines  of  the  private  survey 
referred  to.  This  exemption  was  made,  how- 
ever, subject  to  the  following  proviso: 

"Provided  the  Supreme  Court  holds  in  a  pro- 
ceediDg  to  be  forthwith  instituted  in  Bald  court 
by  the  counties  of  Sumter  and  Clarendon,  or 


either  of  them,  any  taxpayer  thereof,  that  the 
General  Assembly  is  empowered  in  altering 
existing  coonty  lines  to  do  other  than  to  pro- 
vide for  the  annexation  of  the  whole  of  the 
territory  voted  to  be  cut  from  one  county  and 
annexed  to  another,  and  if  the  General  As- 
sembly may  permit  the  portion  of  territory 
embraced  within  the  survey  and  shown  upon 
the  plat  filed  with  the  Secretary  of  the  State 
to  remain  in  the  county  from  which  it  was  pro- 
posed to  cut  the  same*  If  the  court  holds  that 
the  General  Assembly  Is  without  power  to  do 
other  than  provide  for  the  transfer  or  reject 
the  whole  of  the  territory  voted  to  be  cut  from 
one  county  and  annexed  to  another,  then  the 
whole  of  the  territory  embraced  within  said 
survey  and  plat,  and  first  described  in  this  act, 
shall  become  and  be  annexed  to  the  county  of 
Sumter.** 

Tbe  act  referred  to  was  followed  by  a 
concurrent  resolution  dated  iiarch  5,  1921. 
by  which  this  court  was  requested  to  hear 
and  determine  the  issue  between  the  two 
coimties,  expressed  tersely  in  this  form: 

*'Has  the  General  Assembly  the  power  to  per- 
mit a  portion  of  the  territory  voted  to  be  an- 
nexed to  the  county  of  Somter,  to  remain  in  the 
county  of  Clarendon,  and  to  alter  the  lines  ac- 
cordingly?" 

To  the  solution  of  this  question  we  will 
therefore  address  ourselves. 

While  article  7,  i  7,  of  the  Oonstitutton 
purports  to  be  an  express  grant  to  the  Gen- 
eral Assembly  of  the  power  to  alter  county 
lines,  such  grant  was  unnecessary,  as  the 
General  Assembly  under  article  8,  i  1«  was 
fully  vested  with  general  legislative  power, 
included  in  which  is  the  power  to  alter  coun- 
ty lines.  That  section,  however,  is  an  ex- 
press limitation  upon  the  power,  and  pro- 
vides: 

"That  before  any  existing  county  line  is  al- 
tered tiie  question  shall  first  be  submitted  to 
the  qualified  electors  of  the  territory  proposed 
to  be  taken  from  one  county  and  given  to  an- 
other." 

J  The  "question"  to  be  submitted  is  the  alter- 
ation of  the  existing  county  line.  The  ques- 
tion of  the  alteration  of  a  line  cannot  be 
submitted  without  defining  the  extent  of  the 
alteration.  The  election  is  held  upon  the 
question  of  altering  the  county  line  as  thus 
defined.  .The  election  determines  whether  or 
not  this  particular  defined  alteration  shall 
be  approved,  and  all  parties,  including  the 
General  Assembly,  are  bound  by  the  result 
Section  643  (by  reference  in  section  646) 
declares  it  to  be  the  duty  of  the  Generail 
Assembly  at  Its  next  session  to  effectuate  th^ 
result  of  the  election.  Of  course,  the  General 
Assembly  cannot  be  compelled  to  perform 
its  duty,  but  it  CCTtainly  is  not  authorized 
by  the  Conshtution  or  any  statute  to  exercise 
any  legislative,  judicial,  or  political  power 
in  conflict  with  the  limitations  contained  in 
the  section  under  review.    To  sanction  the 
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exemption  by  It  of  a  certain  snbarea,  a  part 
of  the  original  area,  from  the  result  of  the 
proceedfaigs  which  have  been  regularly  had, 
would  be  necessarily  to  sanction  the  alter* 
ation  of  the  county  line  in  a  manner  whicii 
had  not  been  **flrst  submitted  to  the  qualified 
electors  of  the  territory  proposed  to  be  taken 
from  one  county  and  given  to  another/*  If 
It  had  the  power  to  diminish  the  area  upon 
which  the  election  had  been  had,  it  has  the 
power  to  increase  It,  a  power  whlcA  we  as- 
sume  would  not  be  claimed  or  ctmceded  by 
any  one.  The  majority  who  prevailed  in  the 
election  are  entitled  to  the  f^its  of  their 
victory ;  they  are  entitled  to  the  area  as  it 
was  proposed  and  voted  for,  and  not  in  a 
truncated  foroL  It  is  Impossible  to  say  what 
would  have  been  the  result  of  an  election 
upon  the  line  as  Indicated  by  the  exemption 
of  the  subarea.  It  is  conceivable  that  an 
election  would  have  been  favorable  to  the 
original  proposition  and  not  to  an  amend- 
ed one.  Hence  it  cannot  be  said  that  the 
amended  line  has  the  approval  of  the  elec- 
tors; it  certainly  can  be  said  that  it  has  not 
been  submitted  to  them  as  the  Gonstitutft«a 
requires. 

It  follows  that  the  line  as  fixed  in  the 
survey  of  July  15,  1&20,  first  described  in 
the  act  of  1021,  as  per  plat  made  by  the 
surveyors  named,  and  filed,  is  the  connly 
line,  and  that  the  proviso  of  the  act  pur- 
porting to  exempt  fxiom  the  operation  of  this 
act  certain  territory  ther^n  described  is 
void. 

It  is  so  adjudged. 

GARY,  O.  J.,  and  WATTS  and  FRASER, 
JJ..  concur. 


(116  S.  C.  362) 

STATE  V.  BROWNING.     (No.  10629.) 

(Supreme  Court  of  South  Carolina.    June  80^ 

1921.) 

1.  Crimlsal  law  ^cs»9l3(l)-^Order  for  new  trial 
reversed  where  Juilge  not  within  prohibited 
degree  of  relationship  to  deoeaseil. 

Where  an  order  granting  new  trial  to  de- 
fendant convicted  of  murder  was  made  on  the 
sole  ground  that  the  trial  judge  was  connected 
with  deceased  within  six  degrees  by  consanguin- 
ity or  affinity,  but,  under  Civ.  Code  1912,  { 
8555,  subd.  6,  the  judge  was  not  within  the  sixth 
degree,  but  the  seventh,  the  order  must  be  re- 
versed. 

2.  Jury  ^=s>75(2)»Excu8e  of  Juror  In  capital 
case  for  business  reasons  not  erroneous^ 

In  a  prosecution  for  murder,  where  the 
trial  court,  over  the  objection  of  defendant,  ex- 
cused a  juror  solely  for  business  reasons,  de- 
fendant's peremptory  challenges  being  exhanst- 
pd  before  the  jury  was  complete,  there  was  no 
reversible  error  in  such  erroneous  exercise  of 
discretion  by  the  court. 
Watts,  J.,  dissenting  in  part. 


Appeal  from  General  Sessions  Circuit 
Court  of  Orangeburg  County ;  T.  J.  Mauldln, 
Judge. 

James  P.  Browning  was  convicted  of  mur- 
der, and  from  order  granting  his  motion  for 
new  trial,  the  State  appeals.  Order  re- 
versed, and  Judgment  of  conviction  affirmed. 

The  order  granting  new  trial,  directed  to 
be  reported,  follows: 

This  is  a  motion  for  a  new  trial,  the  de- 
fendant having  been  convicted  of  murder,  with 
a  recommendation  to  mercy  at  the  September, 
1919,  term  of  the  court  of  general  sessions  in 
and  for  the  county  of  Orangeburg. 

The  motion  is  based  upon  certain  grounds, 
herewith  attached  and  made  a  part  of  this  rec- 
ord and  marlced  "Exhibit  A." 

This  matter  turns  mainly  upon  the  alleged 
relationship  between  Mrs.  Sophie  Fairey,  the 
mother  of  the  deceased,  and  the  judge  presiding 
at  the  trial,  Hon.  Hayne  F.  Bice.  ^ 

It  is  admitted  by  the  state  that  the  mother 
of  the  deceased  is  related  in  the  sixth  degree 
to  the  judge  who  tried  the  case  and  that  the 
deceased  was  related  within  the  seventh  degree 
to  the  trial  judge. 

I  know  that  Judge  Bice  was  not  cognizant 
of  this  fact  during  the  trial,  and  If  he  had 
been  he  would  not  have  heard  the  case.  It  ap- 
pears that  the  state  was  assisted  in  the  prose- 
cution of  the  case  by  Thomas  M.  Baysor,  Esq., 
of  the  Orangeburg  bar,  but  was  employed  by 
Mrs.  Laurie  JD.  Fairey,  the  widow  of  the  de- 
ceased, and  paid  by  her  as  administratrix  of  the 
estate  of  the  deceased. 

This  case  impresses  me  with  the  conviction 
that  my  duty  under  the  facts  revealed  before 
me  is  to  grant  a  new  trial,  however  much  I  re- 
gret the  necessity  therefor. 

It  is.  therefore  ordered:  That  a  new  trial  be, 
and  the  same  hereby  is,  granted. 

A.  J.  Hydrick  and  T.  M.  Baysor,  both  of 
Orangeburg,  for  the  State. 

Wolfe  ft  Berry  and  A.  H.  Moss,  all  of  Or- 
angeburg, for  respondent. 

WATTS,  J.  The  respondent  was  convicted 
of  murder  with  a  recommendation  to  mercy 
before  Judge  Bice  and  a  jury  at  the  Sep- 
tember term  of  court,  1919,  for  Orangeburg 
county,  and  sentenced  by  the  judge  to  life 
imprisonment.  From  this  ilndgment'and  sen- 
tence defendant  appealed. 

Later,  to  wit,  September,  1920,  a  motion 
WHS  made  in  the  court  of  general  sessloni 
before  Judge  Mauldin,  for  a  new  trial,  which 
was  granted.  Thereupon  the  state  appealed 
and  challenges  the  correctness  of  this  order 
granting  a  new  trial.  This  order  should  be 
set  out  in  the  report  of  the  case. 

The  moving  papers  in  the  case  show  con- 
clusively that  the  motion  was  made  solely  on 
the  question  of  relationship  of  Judge  Bice 
to  the  deceased,  the  contention  being  that 
they  were  connected  within  six  degrees  by 
consanguinity  or  aflbiity,  and  Judge  Mauldin 
based  his  order  on  this. 


4t=>For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


^»m 


106 


108  SOUTHEASTERN  BEPOBTEB 


(S.C. 


It  is  true  that  he  uses  the  language,  "un- 
der the  facts  revealed  before  me'*;  but  no 
reference  can  be  drawn  that  he  acted  other 
than  on  the  question  of  relationship^  and  did 
not  exercise  his  discretion  In  granting  a  new 
trial  on  after-discovered  testimony.  That 
was  not  before  him  and  was  not  considered 
by  him,  and  the  question  solely  to  be  con- 
sidered by  this  court  is:  Was  be  in  error 
in  granting  the  new  trial  on  the  question 
of  connection  by  affinity  of  Judge  Rice  and 
the  deceased,  and  the  widow  of  the  deceased? 

Under  the  showing  made,  Judge  Rice  is 
not  within  the  prohibited  degree;  he  is  not 
related  within  the  sixth  degree.  When  he 
tried  the  case,  he  did  not  know  of  any  re- 
lationship or  affinity;  the  order  of  Judge 
Mauldln  shows  that 

[1]  It  is  absurd  to  hold  that  because  a 
Judge  is  related  to  one  who  employs  a  law- 
yer Jto  prosecute  a  criminal  case  he  is  dis- 
quallfled  to  try  the  case.  It  will  be  seen 
by  the  exhibits  in  the  case  that  Judge  Rice, 
under  section  3565,  subd.  6,  vol.  1,  Code  of 
Laws  1912,  was  not  within  the  sixth  de- 
gree, but  seventh,  and  the  order  must  be  re- 
versed, for  this  reason,  and  also  under  the 
opinion  of  Mr.  Justice  Gary  (now  CSiief  Jus^ 
tice)  in  Ex  parte  Hilton,  64  S.  O.  205,  41  S.  E. 
978,  92  Am.  St.  Rep.  800,  and  authorities 
therein  cited.  The  appeal  from  Judge  Rice 
involves  two  questions:  Was  it  error  in  ex- 
cusing the  Juror  Jemigan  without  legal 
ground  or  excuse  over  and  against  the  ob- 
jection of  the  defendant,  and  alleged  error 
in  the  charge  of  his  honor? 

[2]  The  first  will  have  to  be  sustained. 
Hiis  honor  was  in  error  In  excusing  the  Ju- 
ror. Under  the  affidavit  submitted  it  did  not 
show  that  he  was  excused,  under  the  stat- 
ute; it  did  not  show  that  he  was  sick,  but 
solely  for  business  reasons.  Ordinarily  a 
Judge  can  excuse  in  the  exercise  of  his  wise 
discretion,  although  he  ought  to  be  careful 
and  not  allow  private  interests  to  prevail 
over  public  good;  a  public  duty  to  serve  on 
the  Jury  is  more  important  to  good  citizen- 
ship than  to  inconvenience  a  private  enter- 
prise, by  having  one  of  Its  employees  absent 
serving  on  the  Jury,  thereby  temporarily  in- 
conveniencing the  business. 

The  statute  says  who  shaU  be  excused, 
leaving  the  other  excuses  to  the  wise  dis- 
cretion of  the  Judge,  and  ordinarily  that  will 
not  be  interfered  with.  But  in  the  instant 
case  the  defendant  acting  within  his  rights, 
being  tried  for  a  capital  offense,  protested 
and  objected  to  the  Juror  being  excused.  His 
peremptory  challenges  were  exhausted  before 
the  Jury  was  complete,  and  he  was  preju- 
diced, possibly,  thereby.  This  is  not  on  all 
fours  with  State  v.  Tldwell,  100  S.  G.  248, 
84  S.  E.  778,  but  the  reasoning  of  the  case  is 
applicable  here,  and  the  excusing  of  Jernigan, 
against  the  objection  of  the  defendant,  was 
an  erroneous  exercise  of  discretion  and  is 


a  reversible  error.  This  exception  should  be 
sustained.  The  other  exception  is  overruled, 
being  without  merit.  The  order  of  Judge 
Mauldln  is  reversed.  Judgment  of  circuit 
court  is  affirmed,  that  being  the  conclusion  of 
the  majority  of  the  court 
Affirmed* 

GARY,  C.  J.  I  concur  In  reversing  the  or- 
der of  Judge  Mauldln,  but  dissent  as  to  the 
reversal  of  the  Judgment  on  the  ground  of 
error  in  excusing  the  Juror  Jemigan. 

rRASER,  J.,  concurs. 

GOTHRAN,  J.  I  concur  In  the  dissenting 
opinion  of  the  Gtdet  Justice  in  both  prop- 
ositions announced  by  him. 

1.  It  is  questionable  whether  the  deceased 
in  a  homicide  case  should  be  considered  a 
''party  to  the  cause"  (a  criminal  prosecution 
of  the  slayer),  within  the  purview  of  article 
5,  t  6,  of  the  Constitution,  to  such  an  extent 
as  to  disqualify  the  presiding  Judge  on  ac^ 
count  of  his  relationship  to  him;  though 
delicacy  would  suggest  the  exercise  of  his 
discretion  In  respecting  the  spirit  of  the  pro- 
vision. In  no  possible  aspect  could  the  moth- 
er of  the  deceased  be  so  regarded.  It  ap- 
pears here  that  the  deceased  was  related 
to  the  presiding  Judge  In  the  seventh  degree ; 
the  mother,  of  cotirse,  in  the  sixth  degree. 
Judge  Mauldln  was  in  error  therefore  in 
holding  that  Judge  Rice  was  disqualified  by 
reas<»  of  his  relationship  to  the  mother  of 
the  deceased. 

2.  As  to  the  action  of  Judge  Rioe  In  ex- 
cusing the  Juror  Jernigan:  That  was  an 
incident  in  Uie  conduct  of  the  court  within 
the  sound  discretion  of  the  presiding  Judge, 
and  cannot  be  assigned  as  reversible  error, 
if  error  at  all,  unless  it  be  shown,  as  It  has 
not  been,  that  this  discretion  was  abused  and 
that  the  defendant  was  actually  prejudiced 
thereby. 

"The  court  may  in  the  exercise  of  its  discre- 
tloD  excuse  Jurors  for  reasons  which  constitute 
no  legal  groundB  of  disqualification  or  exemp- 
tion but  which  are  purely  personal  to  the  ju- 
ror, such  as  *  *  *  when  his  busiuess  inter- 
ests would  be  materially  injured.  *  *  *  It 
is  uniformly  held  that  whether  a  Juror  shall  be 
excused  is  a  matter  resting  \nthin  the  sound 
discretion  of  the  court,  the  exercise  of  which 
will  not  be  interfered  with  unless  it  is  clearly 
shown  to  have  been  abused  to  the  actual  prej- 
adice  of  the  complaining  party."  24  Gyc.  260; 
State  T.  Whitman,  14  Ricli.  113;  State  v.  GUI, 
14  S.  O.  410. 

In  the  last-named  case  the  court  says: 

"It  does  not  appear  that  his  right  of  peremp- 
tory challenge,  which,  it  must  be  remembered, 
is  a  right  to  reject  and  not  to  select  Jurors 
(State  V.  Wise  &  Johnson,  7  Rich.  412),  was 
in  any  way  abridged,  and  we  are  at  a  loss  to 
conceive  how  the  discharge  of  these  jurors, 
even  if  it  had  been  illegal  or  irregular,  could 
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operate  to  the  prejudice  of  any  of  the  rights 
of  the  defendant." 

The  case  of  Omaha  B.  Co.  v.  Beeson,  86 
Neb.  S61,  04  N.  W.  657,  is  referred  to  in  24 
Oyc.  261,  as  announcing  the  principle  in 
very  clear  terms: 

'There  is  a  wide  distinction  between  the  re- 
tention of  an  incompetent  juror  and  the  ex- 
cusing of  one  who  is  competent.  In  the  for- 
mer case  the  law  presumes  prejudice  to  the 
complaining  party,  but  in  the  latter  it  will  be 
presumed  that  the  jurors  who  tried  the  case 
possessed  all  of  the  necessary  qualifications  and 
that  action  of  the  court,  if  erroneous,  was  with- 
out prejudice.*' 

The  judgment  of  this  court  in  my  opinion 
should  be  a  reversal  of  the  order  of  Judge 
Mauldln  in  the  appeal  instituted  by  the  state 
and  an  affirmance  of  the  judgment  of  the 
circuit  court  in  the  appeal  Instituted  by  the 
defendant 


(U6.  8.  C.  263) 

BAILEY   V.   FREE  AND   ACCEPTED   MA- 
SONS OF  SOUTH  CAROLINA. 
(Ne.  10639.) 

(Supreme  Court  of  South  OaroUna.    June  80* 

1921.) 

t.  Spedllo    performance    ^=928(2)->^lndellRlte 
contract  to  make  lease  not  speciflcaflly  en- 
forced. 
A  contract  to  make  a  lease,  indefinite  as  to 
when  the  lease  was  to  commence,  as  to  the 
period  of  the  lease,  and  as  to  everything  ex- 
cept the  amount  to  be  paid  per  month,  could 
not  be  specifically  enforced. 

Z  Associations    «=>I8— One    trustee    cannot 
make  contract  unless  ether  trustees  approve 
or  confirm  It. 
One  of  several  trustees  of  a  fraternal  or- 
ganization cannot  make  a  contract  to  execute 
a  lease  unless  the  other  trustees  approve  or 
confirm  it. 

Appeal  from  Ridiland  Comity  Court;  M.  S. 
Whaley,  Judge. 

Action  by  J.  W.  Bailey  against  the  Free 
and  Accepted  Masons  of  South  Carolina.  De- 
cree for  defendant,  and  plaintiff  appeals. 
Afllrmed. 

The  letters  referred  to  In  the  opinicm  are 
as  follows: 

*'Bennett8vffle,  8.  C,  Aug.  26,  1919. 

••J.  W.  Bailey,  Columbia,  S.  C— My  Dear  Sir: 
Your  letter  of  the  7th  inst.  was  not  overlooked, 
but,  on  the  contrary,  received  the  most  careful 
consideration.  I  delayed  my  reply  in  order  to 
confer  with  other  trustees  before  giving  you  an 
answer.  I  have  not  yet  heard  from  all,  but 
am  satisfied  from  information  at  hand  that 
three  things  are  reasonably  certain: 

**lst  They  will  ask  more  rent  for  your  store. 

*'2d.  They  will  give  you  preference,  provided 
yoo  are  willing  to  pay  as  much  as  others  are 


offering.     (We  have  a  reliable  offer  to  lease 
for  1,  2  or  8  years  at  $75.) 

"8d.  They  will  give  you  a  lease  for  one,  tw» 
or  three  years  at  $76  per  month. 

"You  have  been  prompt  In  your  payments, 
and  a  very  satisfactory  tenant  in  every  way, 
but  the  trustees  cannot,  in  Justice  to  the  Ma- 
sons of  the  state,  whose  agents  they  are,  con- 
tinue your  rent  at  $50  longer,  since  they  have 
a  written  offer  from  a  responsible  person  of 
$75. 

"I  trust  you  may  see  your  way  clear  to  in- 
crease your  rent.  Seventy-five  dollars  does  not 
mean  so  much  now  as  fifty  did  when  you  moved 
into  the  building. 

"In  case  you  are  not  willing  to  pay  the  in- 
creased rent,  consider  your  notice  to  vacate 
from  this  date,  and  we  shall  expect  the  from 
the  expiration  of  the  time  allowed  you  by  law. 
On  the  other  hand,  if  you  desire  to  pay  the 
$75,  you  may  go  ahead  and  make  the  changes 
you  expect  to  make,  and  they,  the  trustees, 
will  give  you  a  written  lease  for  the  desired 
time,  as  soon  as  practical. 

"Trusting  that  I  have  made  the  position  of 
myself  and  the  trustees  plain,  I  am,  with  best 
wishes, 

"Yours  respectfully,    B.  J.  Sawyer, 

"G.  Sec  for  the  Trustees.*^ 

«*Columbia,  a  C,  Sept.  2,  1919. 

•^r.  B.  J.  Sawyer,  Bennettsville,  S.  O, — 
Dear  Sir:  Your  recent  letter  in  reference  to 
the  renting  of  the  property  which  I  now  occu- 
py has  been  received.  Replying,  would  say  that 
I  am  exceedingly  sorry  that  you  find  it  neces- 
sary to  raise  the  rent  when  my  present  time  is 
out,  and  espedally  so  because  of  the  fact  that 
another  man  would  try  to  get  possession  by 
offering  a  higher  figure.  I  have  had  it  pretty 
hard  during  the  and  the  war,  but  have  always, 
as  you  know,  paid  the  rent  promptly. 

*T.  have  worked  hard  to  build  up  a  business, 
and  now,  or  at  the  end  of  my  present  contract, 
to  move  would  be  disastrous.  Under  the  cir- 
cumstances. I  will  have  to  accept  your  offer, 
and  do  accept  the  same  at  a  higher  rental— the 
figures  named,  $75  per  month. 

**I  hope  that  when  your  board  meets,  it  will 
take  my  case  under  consideration  and  if  possi- 
ble made  a  reduction,  especially  as  it  wouM 
have  a  prompt  and  reliable  tenant.  Any  con- 
sideration that  the  board  might  make  would  be 
very  much  appreciated  by 

"Yours  very  truly,  J.  W.  Bailey.** 

"Columbia,  &  C,  March  1,  1929. 

''Mr.  B.  J.  Sawyer,  Bennettsville,  S.  C— 
Dear  Sir:  Inclosed  find  check,  flf^  dollars 
($50.00),  rent  for  store  for  the  month  of  Feb- 
ruary. According  to  our  contract  made  some 
time  ago,  whereby  I  am  to  get  a  lease  for  a  pe- 
riod of  not  over  three  years,  paying  therefor  as 
rent  seventy-five  dollars  ($7&00)  per  month, 
I  am  now  asking  that  you  have  the  said  lease 
made  out  and  executed  for  the  period  of  three 
years.  The  payment  of  seventy-five  dollars 
per  month  is  in  case  I  be  given  the  lease.  Un- 
less the  lease  is  given,  as  I  understand,  1  would 
only  have  to  pay  tiftj  dollars  per  month  until 
the  year  ends.  However,  I  am  asking  for  a 
fulfillment  of  the  contract  heretofore  agreed 
upon,  viz.  a  three  years*  lease  at  the  rate  of 
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Beyentj-fiye  dollan  per  month.    Please  attend 
to  this  matter  as  soon  as  possible. 

"Tour  yery  trnly,  J.  W.  Bailej." 

I^iotice  to  vacate  at  end  of  year  was  giren 
by  letter  dated  April  20,  1020,  as  follows 
(omitting  addresses,  eta): 

"This  is  to  notify  you  that  the  Free  and  Ac- 
cepted Masons  of  South  Carolina  will  wish  pos- 
session of  their  premises  now  occupied  by  yon 
on  Washington  street,  Columbia,  S.  C,  at  the 
expiration  of  the  calendar  year,  and  this  is  to 
notify  yon  to  vacate  said  premises  on  or  before 
December  31,  1920,  so  that  we  may  secure  pos- 
session of  same  on  January  1,  1921. 

*'We  are  giving  you  notice  now,  so  that  yon 
may  have  ample  time  to  make  arrangements  to 
secure  other  premises  should  you  so  desire. 
"Yours  very  truly,  B.  J.  Sawyer, 

"Gen.  Sec.  F.  &  A.  M.  of  S.  O.** 

••March  17,  1920. 

•Tours  of  the  1st  instant  inclosing  check  for 
$50.00,  which  you  state  is  rent  for  the  month 
of  February,  duly  received. 

••By  reference  to  our  correspondence,  partic- 
ularly my  letter  of  August  26, 1919,  you  will  see 
that  you  were  advised  that  the  rent  would  be 
$75.00  per  month  after  the  termination  of  your 
lease  on  December  31,  1919.  This  proposition 
was  accepted  by  yon  in  letters  to  me  of  date 
September  2d  and  6th. 

"Unquestionably  your  tenancy  would  have  ex- 
pired December  31, 1919,  except  for  our  agree- 
ment to  allow  you  to  continue  in  the  building 
at  $75.00  per  month.  This  rental  of  $75.00  per 
month,  is  for  one  year  only.  In  my  letter  of 
August  26th,  above  referred  to,  I  advised  you 
that  we  had  a  reliable  offer  to  lease  for  one, 
two  or  three  years  at  $75.00  per  month,  and 
stated  that  I  felt  reasonably  certain  that  the 
trustees  would  give  you  a  lease  for  one,  two 
or  three  years  at  $75  per  month.  I  had  no  au- 
thority to  make  the  lease  without  the  sanction 
of  the  trustees  and  your  letter  of  reply  stated 
DO  specific  time,  but  expressed  your  willingness 
to  pay  $75.00  per  month. 
'  "Your  rent  at  $75.00  per  month  began  Jan- 
uary 1st.  You  have  made  two  remittances  of 
$50.00  each  through  error  or  misapprehension 
on  your  part;  and  there  is  now  due  a  balance 
on'  account  of  rent  of  $50.00,  and  $75^00  will  be 
due  April  1st  as  rent  for  the  month  of  March. 

•*Uniess  you  let  us  have  promptly  check  for 
$50.00 ,  covering  the  arrearage  in  rent  in  ac- 
cordance with  the  above  we  will  be  forced  to 
take  steps  to  protect  the  Free  and  Accepted 
Masons  of  South  Carolina,  whom  we  represent. 
In  addition  to  the  correspondence  above  refer- 
red to,  on  or  about  the  5th  of  November  I  saw 
yon  personally  and  advised  you  that  the  matter 
of  redting  the  bnUding  had  been  taken  up  by 
the  full  board  of  trustees,  that  they  had  an  of- 
fer from  Mr.  !•  S,  Leevy,  of  Columbia,  8.  C, 
lit  $180.00  per  month  for  the  first  and  second 
floors  of  the  building,  with  the  exception  of  a 
portion  of  the  first  floor  now  occupied  by  a 
barber  shop,  and  also  the  small  brick  building 
in  the  rear,  and  that  the  trustees  had  decided 
to  give  you  the  refusal  of  the  building  at  the 
Hental  of  $180.00  per  month  for  a  term  of  one, 
two  or  three  years.  This  proposition  you  de- 
clined. 


"On  November  7th  I  notified  you  In  writing 
that  the  trustees  had  leased  the  store  occupied 
by  you  to  Mr.  I.  S.  Leevy,  and  they  desired 
you  to  give  him  possession  by  January  1,  1920, 
and  that  this  was  in  addition  to  previous  notice. 

"As  yon  declined  to  vacate  the  building  we 
have  given  the  matter  further  consideration  and 
as  your  tenancy  may  hav^  ripened  into  one 
from  year  to  year,  we  prefer  for  the  present  to 
make  no  issue,  but  to  allow  you  to  retain  the 
store  during  the  present  calendar  year  at  what 
you  claim  to  be  the  agreed  rental  of  $75.00  per 
month. 

"I  will  thank  you  to  let  me  have  a  reply  at 
once,  together  with  check  to  cover  the  balance 
due. 

"Yours  very  truly,     B.  J.  Sawyer,  G.  Sec." 

^•March  19,  1920. 
••[Omitting  address.] 

••Yours  of  the  17th  insU  to  hand.  Replying 
would  say  that  I  find  that  the  time  of  the  be- 
ginning of  my  lease  is  as  you  say,  the  ^st  day 
of  January,  1920.  I  am,  therefore,  in  accord- 
ance with  your  request  inclosing  my  check  for 
the  difference  due  you— ^50.00. 

••Now,  as  to  the  length  of  my  lease,  you  are 
in  error  in  saying  that  it  is  only  for  one  year. 
In  your  offer  of  date  August  26,  1919,  you  dis- 
tinctly stated  that  if  I  accepted  your  offer  •the 
trustees  (for  whom  you  were  acting)  will  give 
you  a  written  lease  for  desired  time,  as  soon 
as  prsctical.*  In  the  same  letter,  and  as  your 
third  condition  of  the  offer,  you  said,  •They 
will  give  you  a  lease  for  1,  2  or  3  years,'  giving 
me  by  that  the  option  of  saying  what  length  of 
time  the  lease  should  be.  You  will  remember 
in  the  presence  of  three  persons,  in  November, 
I  told  you  that  I  would  take  a  lease  for  three 
years,  and  was  ready  to  sign.  One  of  the  three 
persons  referred  to  was  the  Reverend  N.  F. 
Haygood.  But  you  have  never  submitted  a 
lease  for  me  to  sign,  and  I  wrote  you  that  I 
wanted  a  lease  made  out  for  three  years.  Your 
offer  of  the  28th  of  August  never  having  been 
withdrawn,  I  having  accepted  the  said  offer,  had 
the  right  to  name  the  time.  I  am  contending 
for  the  three  years'  lease,  as  you  offered,  and 
hope  that  you  will,  without  further  delay,  pre- 
sent the  same  for  my  signature,  so  that  I  may 
have  same  recorded,  although  your  letters  and 
mine  show  without  a  doubt  that  I  am  entitled  to 
the  place  for  three  years,  and  that  was  and  is 
my  understanding  from  the  offer  you  made  and 
which  I  accepted. 

"Really,  I  cannot  understand  your  attitude 
as  gathered  from  your  last  letter.  I  mean  to 
carry  out  to  the  letter  my  promises  and  cannot 
understand  why  you  would  now.  try  to  side-step 
your  definite  propositions.  Business  men  can 
only  proceed  along  definite  lines,  if  they  hope  to 
succeed.  Hoping  that  I  have  made  ray  position 
dear  as  to  my  determination  and  what  I  shall 
expect  of  you  in  the  carrying  out  of  you^  con- 
tract, I  am, 

"Yours  truly,  J.  W.  Bailey." 

Letter  dated  March  24tli: 

**Yours  of  the  19th  inst,  inclosing  cheek  for 
$50.00  balance  on  rent  of  store  for  the  months 
of  Ja.  and  Feb.,  1920,  has  been  received.  Re- 
plying to  what  you  said  about  a  three  years' 
lease,  I  wish  simply  to  say  that  I  made  you  no 
offer  of  a  lease  for  any  time,  in  my  letter  of 
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AofQBt  20, 1919,  nor  at  ftsy  other  time.  In  that 
letter  I  made  it  plain  that  I  had  no  power  to 
lease  the  building  without  the  authority  of  the 
board  of  trustees,  and  then  told  you  what  I 
thought  was  'reasonably  certain'  they  would  do. 
Soon  after  I  told  you  that  I  had  made  a  mistake 
about  the  reliable  offer  of  $75.00,  that  it  was 
more,  and  advised  you  against  making  any  ex- 
pensive improvements,  as  I  did  not  know  what 
action  the  trustees  would  take.  Tes,  I  remem- 
ber distinctly  that  the  first  conversation  I  had 
with  you  in  Nov.  was  on  the  occasion  when  I 
presented  to  you  in  writing  the  conditions  on 
which  the  trustees  had  agreed  the  night  before 
to  give  you  a  three  years'  lease,  which  lease  you 
declined,  and  Mr.  I.  S.  Leevy  accepted.  Is  that 
not  business  men  proceeding  along  definite 
lines?  I  am  sorry  that  you  cannot  understand 
my  attitude  as  secretary  of  the  trustees.  I 
have  tried  to  make  it  plain,  but  as  I  am  not  in 
the  brain-furnishing  business,  I  shall  have  to 
remain.  Tour  misunderstood  friend, 

"B.  J.  Sawyer,  Secy.** 

Letter  of  October  24,  1919: 

"Mr.  B.  J.  Sawyer—My  Dear  Sir:  Tour  very 
kind  letter  of  the  2l8t  inst.  received.  I  have 
no  proposition  to  make  to  them.  I  have  not 
had  any  dealings  with  the  trustees;  don't  know 
who  the  trustees  are— all  my  business  transac- 
tions have  been  with  you  and  I  accepted  your 
proposition  for  a  $75.00  per  month  rental  sosie 
time  ago.  Now,  if  you  think  that  you  can  make 
some  reduction  on  the  price  agreed  upon,  and 
that  my  presence  would  help  you  in  this  mat- 
ter, I  will  be  very  glad  to  be  on  hand.  Any 
consideration  you  may  give  me  in  this  matter 
win  be  highly  appreciated  by 

••Tours  truly,  J.  W.  Bailey." 

« 

The  exceptions  referred  to  In  the  opinion 
aie  as  follows: 

The  plaintiff  now  appeals,  on  the  following 
exceptions: 

(1)  Because  his  honor  Julge  Whaley  erred 
in  confirming  the  finding  of  the  master  that 
the  appellant  did  not  accept  in  its  entirety  the 
offer  ^f  respondent  as  made  in  its  letter  of  Au- 
gust 28,  1919,  in  that  the  letter  of  appellant 
dated  September  2,  1919,  shows  on  its  face  an 
unconditional  and  absolute  acceptance. 

(2)  Because  his  honor  erred  in  confirming  the 
finding  of  the  master  that  appellant  did  not  at- 
tempt to  accept  the  other  condition  until  March 
1,  1920.  and  that  was  too  late  to  have  effect. 
When  the  appellant,  by  his  letter,  demanded  a 
three-year  lease,  the  error  being: 

(a)  No  such  defense  was  pleaded. 

(b)  Respondent  was  not  and  coidd  not  have 
been  injured  by  such  delay,  even  were  it  true, 
the  evidence  being  that  the  demand  was  made 
orally  in  November,  1919. 

(c)  That  appellant  was  of  the  opinion  that 
the  contract  to  pay  $75b00  per  month  for  a  term 
of  years  begun  March  1,  1920,  in  which  case 
he  deemed  demand  for  such  lease  of  that  date 
the  proper  time  to  make  demand. 

(3)  His  honor  erred  in  holding,  further,  that 
the  letter  of  B.  J.  Sawyer  of  August  28,  1919, 
did  not  contain  an  unqualified  offer,  but  was 
subject  to  the  ratificatidn  of  the  trustees,  the 
error  being: 


(a)  In  that  the  letter  itsell  shows  that  it  was 
the  act  of  the  trustees,  through  its  secretary, 
and  not  one  of  the  trustees  has  ever  repudiated 
his  act. 

(b)  In  that  it  contained  an  unqualified  offer  to 
rent  the  building,  and  that  the  letter  of  accept- 
ance made  a  binding  contract. 

(c)  In  that  the  letter  of  B.  J.  Sawyer  and  the 
answer  thereto  of  J.  W.  Bailey  made  an  abso- 
lute contract,  and  his  honor  erred  in  not  so 
holding. 

(4)  Because  the  letter  of  B.  J.  Sawyer  was 
substantially  to  its  acceptance  by  the  appel- 
lant, ratifi^  by  the  trustees,  in  accepting  the 
$75.00  per  month,  and  said  board  of  trustees 
are  now  estopped  from  claiming  that  there  was 
no  contract 

N.  J.  Frederick  and  W.  N.  Graydon,  both 
of  Columbia,  for  appellant. 

Nelson,  Gettys  A  Mulllns,  of  Columbia,  for 
respondent 

WATTS,  J.  This  Is  an  appeal  from  a  de- 
cree of  County  Court  Jndge  Whaley  on  the 
following  statement: 

'*This  action  was  commenced  in  the  Bichland 
county  court  on  the  4th  day  of  August,  1920,  by 
J.  W.  Bailey,  the  appellant  herein,  against  Free 
and  Accepted  Masons  of  South  Carolina,  for 
the  specific  performance  of  a  contract  to  make 
a  lease,  which  contract  was  entered  into  by  the 
appellant  and  respondent,  by  letters  set  forth 
herein.  Respondent,  Free  and  Accepted  Ma- 
sons of  South  Carolina,  by  its  answer,  denied 
making  the  contract 

**The  cause  was  referred  to  the  master  of  the 
court  to  hear  and  determine  all  the  issues  of 
law  and  fact  and  report  the  same  to  the  court 
The  master  found  against  the  appellant  Bx- 
ceptions  were  duly  taken  by  the  appellant  from 
the  findings  and  rulings  of  the  master,  which 
exceptions  are  hereinafter  set  out 

'The  exceptions  were  heard  by  his  honor 
Judge  Whaley,  who  by  his  decree,  dated  No- 
vember 12,  1920,  overruled  appellant's  excbPr 
tions,  sustained  tibe  master*s  findings,  and  wenc 
further  and  found  that  there  was  no  contract 
at  all  between  the  parties." 

The  exceptions,  four  in  nnmber,  impute  er- 
ror and  ask  revarsaL  All  of  the  exertions 
are  overruled. 

[1, 2]  The  contract  relied  on  and  for  which 
specific  performance  is  sought  is  indefinite  as 
to  everything,  except  as  to  the  amount  to  be 
paid  per  month ;  tndellnite  as  to  when  it  was 
to  commence.  There  was  not  a  meeting  of 
minds  on  this.  It  is  silent  as  to  the  length  of 
the  lease,  and  one  trustee  could  not  make 
such  a  contract  unless  the  otber  trustees  ap- 
proved or  confirmed  it  There  is  no  evidence 
in  the  case  that  this  was  done,  and  the  fact^ 
all  show  that  his  honor's  decree  is  correct 

Affirmed. 

GARY,  C.  J*,  and  FRASBR  and  OOTH- 
BAN,  JJ.,  concur. 
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(116  S.  C.  277) 

WILLIAMS  V.  METROPOLITAN  LIFE  INS. 

CO.     (No.  10644.) 

(Supreme  Conrt  of  South  Garolioa.    Jooe  80, 

1921.) 

1.  EvIdeico  ^s»334(4)— Death  oertiflGate  ad* 
mlssible  to  establish  facts  stated  therein  ex- 
cept where  plainly  not  within  knowledge  of 
person  making  certlfloate. 

A  certificate  of  insured's  death  consisting  of 
local  registrar's  certificate  of  death  under  the 
Vital  Statistics  Act  of  1914  and  certificate  of 
physician  who  attended  insured  in  his  last  ill- 
ness, or  a  certified  copy  of  such  certificate  of 
death,  is  admissible  in  action  upon  the  policy 
to  establish  matters  therein  required  to  be 
recorded  when  within  the  knowledge  of  the  per- 
son making  the  certificate,  but  is  not  admissible 
to  establish  matters  not  within  the  knowledge 
of  such  person  and  plainly  appearing  to  have 
been  impossible  to  haye  been  within  his  knowl- 
edge;  the  evidence  in  such  case  being  hearsay. 

2.  Evidence  ^=»334(4)--Physlclan's  certllloate 
Inadmissible  to  establish  duration  of  disease 
shown  by  oertlflcate  not  to  have  been  within 
physician's  knowledge. 

In  action  on  life  policyi  medical  certificate 
signed  by  physician  who  attended  insured  in  his 
last  illness  was  not  admissible  to  establish 
duration  of  the  disease  where  the  certificate 
showed  that  sudi  fact  could  not  have  been  with- 
in such  physician's  knowledge. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  R.  W.  Memminger, 
Judge. 

Action  by  T.  J.  L.  WilUams,  as  adminis- 
trator of  the  estate  of  Lizzie  Harland,  de- 
ceased, against  the  Metrc^lltan  life  Insur- 
ance Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Carson  &  Tinsley,  of  Spartanburg,  for  ap- 
pellant 

Carlisle  &  Carlisle,  of  Spartanburg,  for 
respondent. 

COTHRAN,  J.  Action  by  plaintiff,  as  ad- 
ministrator of  the  estate  of  Lizzie  Harland, 
to  recover  the  amount  of  a  policy  of  insure 
ance  upon  the  life  of  her  hushand,  Harvey 
Harland,  she  being  the  beneficiary  named  In 
the  policy  and  having  died  after  the  death 
of  the  insured. 

The  defense  wan  firaudulent  representa- 
tions by  the  insured  in  reference  to  his  health 
and  treatment  by  a  physician.  The  particu- 
lar point  of  attack  was  that  the  insured  had 
had  for  a  period  of  several  years  a  chronic 
disease  of  the  kidneys,  interstitial  nephritis, 
^nd  in  his  application  for  insurance  had 
stated  to  the  contrary. 

[1,  2]  The  defendant  offered  in  evidence 
a  certain  certificate  purporting  to  be  a  rec- 
ord of  the  death  of  the  insured,  which  was 
made  up  of  a  certificate  of  death  signed  by 


f  the  local  registrar  under  the  Vital  Statistica 
Act  of  1914  (29  Stat  [Bx.  Sess.]  p.  29)  and 
a  medical  certificate  of  death  signed  by  the 
physician  who  attended  the  Insured  In  his 
last  illness.  This  certificate,  compound  of 
the  two  certificates  as  stated,  is  such  as  is 
required  by  the  acts  and  the  regulations  of 
the  State  Board  of  Health.  It,  or  a  certified 
copy,  is  admissible  in  evidence  to  establish 
the  matters  therein  required  to  be  recorded 
when  within  the  knowledge  of  the  person 
making  the  certificate.  Matters  not  within 
his  knowledge  and  plainly  ai>pearing  impos- 
sible to  have  been  within  his  knowledge  are 
subject  to  the  objection  applicable  to  all 
hearsay  evidence.  In  the  medical  certificate 
the  physician  who  was  called  in  on  November 
18th  and  attended  the  insured  until  his 
death  on  November  80th  certifies  to  the 
duration  of  the  alleged  disease,  a  fact  which 
the  certificate  shows  could  not  have  been 
within  his  knowledge.  This  matter  being  if 
vital  point  In  the  controversy,  the  circuit 
Judge  was  In  error  in  allowing  the  statement 
of  the  physician  as  to  the  duration  of  the 
disease  to  go  to  the  Jury. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  a  new  trial  ordered. 

GARY,  C.  3^  and  WATTS  and  FRASBR, 
JJ..  concur. 


(U6  S.  C.  272) 

IMORQAN  V.  MORGAN  et  al.    (No.  10642.) 

(Supreme  Court  of  South  Carolina.    June  80, 

192L) 

1.  Deeds  ^s»54^Retalned  by  grantor  laeffeo- 
tlve  for  want  of  delivery. 

Where  father,  who  had  executed  deeds  con- 
veying land  to  his  children,  retained  possession 
of  the  land  and  continued  to  exercise  the  rights 
of  proprietorship  over  it,  and  continued  to 
hold  deeds,  the  deeds  were  ineffective;  there 
having  been  no  delivery. 

2.  Deeds  «=»59(4)— Held   aot  delivered  sot- 
wKhstandIng  reoordatiea. 

Where  father  executed  deeds  conveying  land 
to  children,  delivered  deeds  to  son-in-law  with 
directions  to  send  them  to  a  derk  for  recorda- 
tion, with  instructions  that  deeds  with  bill  for 
recording  be  returned  to  the  father,  and  where 
deeds  after  recordation  were  in  fact  returned 
to  the  father,  who  kept  deeds  and  remained  in 
possession  of  the  land,  there  was  no  delivery, 
notwithstanding  recordation,  it  being  apparent 
under  the  circumstances  that  the  father  did  not 
intend  the  deeds  to  become  effective  until  after 
his  death. 

3.  Deeds  ^=9l94(5)»Reoord  of  deed  pressmp- 
tlve  evidence  of  delivery. 

The  record  of  a  deed  is  presumptive  evi- 
dence of  delivery,  but  such  presumption  may 
be  rebutted. 
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4.  Deeds  •s>56 (2)— Delivery  «  matter  of  In-    session;    he  has  them  in  his  possession  now. 


tentloi. 

The  deUrery  of  a  deed  is  a  matter  of  in- 
tention. 

Appeal  from  Common  Pleas  Gircnit  Oonrt 
of  Lancaster  County;  Edward  MclYer, 
Judge. 

Action  by  Adam  Morgan  against  W.  L. 
Morgan  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

The  following  is  the  decree  referred  to  In 
opinion: 

The  plaintiff  sues  to  set  aside  four  deeds,  one 
to  each  of  the  defendants,  his  children.  His 
cause  of  action  is  that  they  are  clouds  on  his 
title  to  land  described  therein;  that  the  rec- 
ord interferes  with  his  management  of  his  fi- 
nancial affairs;  that  they  discriminate  against 
other  children  of  his  by  nis  present  wife,  and 
against  her»  and  he  asks  the  court  to  dear  the 
record  of  them.  They  were  made  on  November 
22,  1913,  and  entered  of  record  October  21, 
1914.  The  plaintiff,  who  can  neither  read  nor 
write,  says  he  does  not  know  how  they  got  on 
the  record;  that  his  son,  W.  Jj,  Morgan,  one  of 
the  defendants,  at  that  time  was  his  bookkeep- 
er, attended  to  his  correspondence,  sent  his 
papers  to  the  derk  for  record,  issued  and  sign- 
ed his  bank  checks,  etc.  They  are  recorded, 
however,  and  one  of  the  defenses  of  the  de- 
fendants is  that  plaintiff  had  them  recorded  as 
an  evidence  of  his  intention  to  deliver  them. 
At  the  time  of  the  commencement  of  this  ac- 
tion, and  before  the  referee,  the  plaintiff  had 
the  deeds;  he  offered  them  in  evidence,  and 
swore  that  he  found  them  in  his  trunk,  where 
he  had  put  them  a  few  days  before  after  their 
ezecutioB. 

[I]  He  said  he  had  never  authorized  any  one 
to  take  them  from  the  trunk  and  record  them; 
that  whoever  did  so  acted  \nthout  authority. 
There  is  no  attempt  to  contradict  his  evidence 
that  he  never  parted  with  the  possession  of 
any  of  the  land,  but  alwasrs  exercised  every 
right  of  proprietorship  over  It,  always  paying 
the  taxes,  though  in  the  name  of  the  defend- 
ants. It  is  also  uncontradicted  that,  although 
three  of  Uie  defendants,  W.  L.  Morgan,  Edna 
Morgan  Mungo,  and  Bessie  Faile,  are  all  mar- 
ried and  for  periods  ranging  from  three  to 
eight  years,  have  lived  away  from  plaintiff, 
none  of  them,  even  after  their  anger  at  their 
father  for  his  second  marriage,  ever  demanded 
possession  of  the  land  or  rents  thereon  until 
their  answer  in  this  case.  Therefore  they  were 
not  in  possession  of  the  land;  they  were  not 
in  possession  of  the  deeds.  Did  the  plaintiff 
intend  to  deliver  the  deeds?  Did  he  intend  to 
part  with  title  to  his  land,  and  deprive  himself 
of  his  sovereignty  over  it  as  owner?  The  wit- 
ness Oardner  swears  as  to  what  he  said  at  the 
time  the  deeds  were  made.  In  substance  it 
was:  *'I  am  a  sick  man;  I  am  accustomed  to 
having  these  spells;  one  of  them  may  prove 
fatal;  I  want  to  arrange  my  affairs  so  that  if 
such  fatality  occurs  it  will  not  be  necessary  for 
surveyors  to  be  running  lines  over  my  lands,  so 
1  am  going  to  make  tiiese  deeds  to  my  four 
children  in  order  that  a  plan  may  exist  for  the 
division  of  my  land."  The  deeds  were  made; 
nothing  was  paid  him;  he  took  them  in  his  pos- 


None  of  the  facts  are  contradicted.  What  do 
they  prove?  What  inferences  must  be  drawn 
from  them?  I  only  hold  one,  and  that  to  be 
that  he  was  executing  the  deeds  with  the  com* 
mon  understanding  among  the  laity  they  might 
operate  as  a  will  at  his  death,  and  that  he  did 
not  deliver  them. 

[2]  Did  he  subsequently  do  so?  The  defend- 
ants undertake  to  prove  so  by  L.  M.  Mungo, 
the  husband  of  the  defendant,  Edna  Morgan 
Mungo.  What  did  he  say?  That  in  1915— 
clearly  an  error,  because  the  deeds  were  re« 
corded  in  1914— the  plaintiff  after  some  pre- 
liminary remarks  told  him  (Mungo)  "to  take 
the  deeds  and  send  them  to  Paul  Moore,  clerk, 
and  tell  him  to  record  them  and  send  them, 
and  the  bill  for  recording  back  to  me"  that 
he  (Mungo)  took  the  deeds,  sent  them  to  Paul 
Moore,  and  directed  them  to  send  them  back  to 
plaintiff,  and  that  he  had  not  seen  them  since. 
Bessie  Faile,  another  of  the  defendants,  says 
she  was  at  her  father's  house  when  the  deeds 
came  back  to  him,  and  he  instructed  her  to  tell 
W.  L.  Morgan  to  send  BCr.  Moore  a  check  for 
the  recording  fees.  The  plaintiff  denies  so  in- 
structing Mungo,  as  well  as  the  statement  of 
Bessie,  but,  admitting  them  to  be  true,  what 
do  they  prove?  Only  that  plaintiff  made  of 
Mungo  his  agent  for  sending  the  deeds  to  the 
derk  to  be  returned  to  him  after  they  were 
recorded.  They  were  returned  to  him;  there- 
fore this  testimony  negatives  any  idea  of  any 
intention  on  the  part  of  the  plaintiff  to  deliver 
the  deeds  to  the  defendants. 

[3,4]  The  deeds  were  recorded,  it  is  true, 
and  the  record  of  a  deed  is  presumptive  evi- 
dence of  delivery,  but  it  is  subject  to  rebuttal, 
and  when  the  party  daiming  the  delivery  of 
a  deed  because  it  is  recorded  explains  the  mat- 
ter in  which  the  deed  was  entered  of  record, 
and  his  explanation  shows  that  the  grantor  did 
not  intend  to  deliver  the  deed,  the  presump- 
tion ought  not  to  be  allowed  to  avail  him  be* 
cause  he  knew  that  the  grantor  did  not  intend 
to  deliver  the  deeds  by  entering  them  of  rec- 
ord. In  this  instance  Mungo  knew  plaintiff  had 
not  relinquished  control  of  the  deeds,  because 
he  ordered  them  returned  to  him  and  they 
were  returned.  Here  there  was  no  act  of  de- 
livery, unless  the  recording  be  so  held.  Did  the 
plaintiff  intend  to  deliver  the  deeds  and  part 
with  the  titie  to  his  lands?  Delivery  is  a  mat- 
ter of  intention;  it  cannot  be  in  the  absence 
of  it.  The  plaintiff  testified  that  he  was  50 
years  old.  In  1913,  when  the  deeds  were  exe- 
cuted, 7  years  ago,  he  was  44.  Did  he  at  that 
age  intend  to  deprive  himself  of  his  entire 
property,  worth  $50,000  according  to  him,  and 
leave  himself  bereft?  I  cannot  think  so;  there- 
fore I  hold  that  there  was  no  intention  to  de- 
liver the  deeds,  and  that  they  were  never  de- 
livered. Such  parts  of  his  pleadings  in  the 
case  of  Carson  Company  against  Adam  Mor- 
gan et  al.  as  contradict  his  evidence  here  as 
competent  is  properly  before  the  court.  They 
seem  to  have  been  stricken  out;  the  case  was 
never  tried;  therefore  no  formal  examination 
of  him  was  had.  If  they  are  out  of  the  rec- 
ord, they  are  not  a  part  of  it;  If  he  made  a 
contradictory  statement,  it  could  be  proven  by 
the  person  in  whose  presence  he  made  ft.  He 
swore  that  the  alleged  pleadings  were  not  read 
to  him.     li.  M.  Mungo,  the  notary  appearing 
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to  probate,  testified  after  Morgan,  and  did  not 
say  that  be  read  or  explained  the  paper  to  blm; 
therefore  there  is  doubt  if  Morgan  knew  what 
was  in  the  paper  to  which  he  made  his  mark. 
But  if  he  did,  it  was,  at  most,  a  contradictory 
statement  made  in  legal  terms,  the  significance 
of  which  he  likely  did  not  know,  and  in  pre- 
paring his  defense  in  another  case,  and  can- 
not overcome  the  evidence  in  his  favor  here. 
My  conclusion  is  that  there  was  no  delivery  of 
the  deeds,  and  that  the  record  should  be  ex- 
punged of  them.  Shute  v.  Shute,  82  S.  G.  264^ 
M  S.  E.  145;  Johnson  t.  Johnson,  44  S.  G. 
364,  22  S.  E.  419.  It  is  therefore,  on  motion 
of  Harry  Hines,  Esq.,  plaintifiTs  attorney,  or- 
dered, adjudged,  and  decreed  that  the  deeds  of 
Adam  Morgan,  the  plaintiff,  to  W.  L.  Morgan, 
Ora  Morgan,  Bessie  Morgan,  now  Bessie  Mor- 
gan Faile,  and  Edna  Morgan,  now  Edna  Mor- 
gan Mungo,  recorded  in  the  office  of  the  register 
of  mesne  conveyances  for  Lancaster  county 
on  the  21st  day  of  October,  1914,  in  Deed 
Book  M,  pages  386^  885,  386,  and  387,  respec- 
tively, be,  and  the  same  are  hereby,  canceled 
and  set  aside  and  adjudged  to  be  of  no  legal 
force  and  effect,  and  the  derk  of  court  is  di- 
rected to  mutilate  said  deeds,  and  write  upon 
the  books  where  they  are  recorded  the  declara- 
tion that  the  said  deeds  were  mutUated,  and 
that  their  record  shall  be  of  no  force  whatso- 
ever. 

R.  B.  Wylie,  of  Lancaster,  for  appellants. 
Harry  Hines,  of  Lancaster,  for  re^Kmdent. 

WATTS,  J.  For  the  reasons  assigned  by 
his  honor,  Jadf^  Mclver,  it  is  the  Judgment 
of  this  court  that  the  Judgment  of  the  circuit 
court  be  affirmed. 

OART,  G.  J.,  and  FRASER  and  GOTH- 
RAN,  JJ.,  concur. 


(116  S.  C.  280) 

STATE  V.  CASEY.    (No.  10650.) 

(Supreme  0>nrt  of  South  CSarolina,    June  30, 

1921.) 

Ciimlnafl  law  ^s»94l( 2)— Denial  of  new  trial 
for  newly  discovered  evidence  held  error. 

In  prosecution  for  murder,  denial  of  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence that  deceased  made  threats  against  de- 
fendant while  on  the  way  to  defendant's  house 
and  that  at  such  time  he  had  a  pistol  on  his 
person  held  error;  such  testimony  not  being 
merely  cumulative,  and  being  of  a  character  that 
might  have  affected  the  Jury  in  its  consideration 
of  the  case. 

Appeal  from  General  Sessions  Gircuit 
0)urt  of  Spartanburg  Obunty;  Thomas  S. 
Sease,  Judge. 

Dwynell  Gasey  was  convicted  of  murder, 
and  from  the  Judgment  and  sentence  and 
from  order  denying  motion  for  new  trial,  he 
appeals.  Order  reversed,  and  new  trial 
granted, 

Nlcholls  ft  Wyche  and  Bomar,  Osborne  ft 
Brown,  all  of  Spartanburg,  for  appellant 


I.  0.  Blackwood,  of  Spartanburg,  for  the 
State. 

WATTS,  J.  The  defendant  was  indicted, 
tried,  and  convicted  of  murder  with  recom- 
mendation to  mercy  at  the  April  term  of 
court  for  Spartanburg  county,  1920^  be£ore 
Judge  Sease  and  a  jury,  and  sentenced  Ut 
life  imprisonment  The  defendant-appellant 
thereafter  made  a  motion  before  Presiding 
Judge  Mclver  for  a  new  trial  on  after-dis- 
covered testimony,  which  motion  was  over- 
ruled. From  this  order  and  from  the  Judg- 
ment and  sentence,  appellant  appeals.  The 
exceptions  question  the  correctness  of  Judge 
Sease's  charge  and  the  order  of  Judge  Mc- 
lver. 

By  the  order  of  Judge  Mclver  he  finds: 

"That  the  defendant  and  his  counsel  used 
due  diligence,  that  they  did  not  at  the  former 
trial  have  notice  of  the  testimony  now  desired 
to  be  offered,  and  that  the  testimony  is  mate- 
rial. I  am,  however,  of  the  opinion  that  the 
evidence  submitted  is  largely  cumulative,  and 
would  not  probably  have  changed  the  verdict  of 
the  former  trial,  and  for  this  reason  It  is  or- 
dered that  the  motion  for  a  new  trial  be,  and 
the  same  is  hereby,  overruled." 

In  view  of  the  fttcts  developed  at  the  trial 
before  Judge  Sease  and  the  nature  and  char- 
acter of  the  new  testimony,  it  is  more  than 
merely  cumulative.  It  is  material  to  the  is- 
sue. It  shows  the  mental  attitude  of  the  de- 
ceased, and  substantiateB  and  corroborates 
the  defendant  and  his  witnesses  as  to  wheth' 
er  deceased  was  armed  or  not  at  the  time 
he  was  on  the  premises  of  the  defendai^t 
when  the  killing  occurred. 

It  is  of  vital  importance  in  the  case,  and 
might  have  vitally  affected  the  Jury  in  the 
consideration  of  the  case,  if  it  had  been  pre- 
sented for  their  consideration  at  the  trial. 
It  might  have  influenced  and  probably  might 
have  changed  their  view,  taking  into  consid- 
eration other  facts  and  circumstances.  As 
to  whether  or  not  deceased  made  threats 
while  on  his  way  to  defendant's  home,  and 
whether  or  not  he  then  had  a  pistol  on  his 
person.  Is  evidence  now  of  newly  devdoped 
facts,  and  not  merely  cumulative,  as  held  by 
his  honor,  and,  even  if  merely  cumulative, 
might  have  changed  the  result  if  submitted 
to  the  Jury. 

His  honor  was  in  error  in  not  granting  a 
new  trial. 

The  exceptions  from  the  trial  before  Judge 
Sease  are  not  considered.  The  exception* 
from  the  order  of  Judge  Mdver  refusing  a 
new  trial  are  sustained,  and  his  order  r^ 
versed,  and  new  trial  granted. 

New  trial. 

GARY,  a  J.,  and  FRASEB,  J^  ooncor. 
GOTHKAN,  Jo   disquaUfled,  having  been 
of  counsel  in  the  casew 
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BOOTH  et  aL  v.  FLOYD.    (No.  2358.) 

(Supreme  Court  of  Georgia.    July  16,  1921.) 


(Syllabus   hp   ike  Oauri.) 

1.  Trial  «=9l93(2),  253(8):-Wlll8  iSs»324(3)— 
Issue  of  undue  Influonoo  properly  withdrawn, 
in  absenoe  of  evidence  of  undue  influence;  in- 
strnction  witlidrawing  issue  of  undue  influ- 
•aoe  not  oxpresslon  of  opinion  tliat  wiff  was 
exocutod;  instruotion  held  not  to  withdraw 
•videnco  of  mental  incapacity. 

The  court  did  not  err  in  withdrawing  from 
the  jury  the  question  whether  the  mind  of  the 
testatrix  was  unduly  influenced  in  malung  the 
will,  as  there  was  no  oTidence  tending  to  show 
that  it  was. 

(a)  Nor  was  the  language  of  the  court  in 
withdrawing  such  issue  error,  as  being  "an  un- 
due expression  of  opinion  on  the  execution  of 
the  will."  There  was  no  evidenoe  to  author- 
ise a  finding  that  the  will  was  not  executed  ac- 
cording to  the  provisions  of  Giy.  Oode  1910, 
f  8846. 

2.  Evidence  ^5»322(l)  —  General  repntatlon 
that  testatrix  was  addicted  to  drug  habit  held 
Iwaraay. 

Nor  was  it  error  to  exclude  evidence  offered 
aa  to  the  general  reputation  of  the  testatrix 
as  being  addicted  to  a  drug  habi' 

3.  Sufficiency  of  evidenoe. 

There  was  ample  evidence  to  authorise  the 
jury  to  find  that  the  mental  capacity  of  the  tes- 
tatrix at  the  time  the  will  was  executed  was 
such  as  to  enable  her  to  have  a  decided  and 
rational  desire  as  to  the  disposition  of  her  prop- 
erty. • 

4.  Refusal  of  new  trial  proper. 

A  new  trial  was  properly  refused. 

Error  from  Superior  Oourt,  Walton  Ckmn- 
ty;  Andrew  J.  Cobb,  Judge. 

Proceeding  by  Charles  S.  Floyd,  executor, 
to  probate  will  of  Margie  A.  Harris  to 
wUdh  Mrs.  M.  L.  Booth  and  another  filed 
a  caveat.  Judgment  for  the  pri^onent,  and 
the  caveators  bring  error.    Affirmed. 

Charles  S.  Floyd,  as  the  nominated  exec- 
utor in  an  Instrument  purporting  to  be  the 
last  will  of  Mrs.  Matigie  A.  Harris,  deceased, 
after  having  the  document  probated  In  com- 
mon form,  was  cited  at  the  Instance. of  Mrs. 
M.  L.  Booth  and  Mrs.  Emma  Bird,  heirs  at 
law  of  Mrs.  Harris,  to  probate  the  same  in 
aolenm  form.  He  duly  vmdertook  to  do  this, 
and  Mrs.  Booth  and  Mrs.  Bird  filed  a  caveat 
OD  the  grounds: 

(a)  Mrs.  Harris,  '*at  the  time  of  making  said 
pretended  will,  was  not  of  sound  and  disposing 
oaind  and  memory." 

(b)  She  "did  not  execute  the  said  pretended 
will  freely  and  voluntarily,  but  was  moved  there- 
to by  undue  influence  and  persuasion  over  her 
by  Mrs.  Alice  Rockmore;  and  it  is  therefore 
not  the  will  of  the  deceased." 
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(c)  ''For  that  also  said  pretended  will  was 
not  executed  in  the  manner  required  by  law." 

(d)  "Said  will  is  nnU  and  void,  in  that  it 
disposes  of  land  belonging  to  the  estate  of 
James  B.  Harris,  deceased,  in  which  the  said 
Margie  EUirris  had  only  a  life  estate." 


The  purported  will  was  executed  in  Nov- 
ember, 1916,  and  Mrs.  Harris  died  In  April, 
1917.  In  the  second  item  of  the  instrument 
she  gave  one-fourth  of  her  entire  estate,  aft- 
er the  payment  of  debts  and  expenses  of  ad- 
ministration, to  the  six  named  children  of 
her  deceased  son.  The  third  item  was  as  fol* 
lows: 

"I  hereby  give  and  beq]aeath  to  my  beloved 
daughter,  Alice  Bockmore,  who  has  cared  for 
me  during  the  declining  years  of  my  life,  all  the 
residue  of  my  estate,  or  three-fourths  of  the 
same  after  payment  of  the  debts  and  ex- 
penses of  administration." 

The  document  was  probated  in  solemn 
form  in  the  court  of  («dinary  at  the  May 
term,  1918,  and  an  appeal  was  entered  by 
Mrs.  Booth  and  Mrs.  Bird  to  the  superior 
court,  where,  upon  the  issues  submitted  to 
the  jury,  a  verdict  was  rendered  in  favor 
of  the  propounder,  setting  up  the  writing  to 
be  the  last  will  of  Mrs.  Harris.  Mrs.  Booth 
and  Mrs.  Bird  moved  for  a  new  trial  on  the 
following  grounds: 

(1-3)  That  the  verdict  was  contrary  to  evi- 
dence, without  evidence  to  support  it,  etc. 

(4)  ''Because  the  court  erred  in  withdrawing 
from  the  consideration  of  the  jury  the  question 
of  undue  influence,  and  limitin^^  the  jury  in  their 
investigations  to  the  objections  that  the  will 
was  not  executed  in  the  manner  prescribed  by 
law,  and  that  Mrs.  Harris  at  the  time  she  made 
the  will  did  not  have  sufficient  mind  to  make 
the  wiU." 

(6)  ''Because  the  court  charged  the  jury  as 
follows:  'I  charge  you,  gentlemen  of  the  jury, 
that  under  the  view  of  the  evidence  as  it  ap- 
pears to  me,  there  is  not  sufiicient  evidence  for 
you  to  sustain  the  objection  of  undue  influence; 
and  therefore  you  will  limit  your  investigation 
to  objections  that  the  will  was  not  executed  in 
the  manner  prescribed  by  law,  and  that  Mrs. 
Harris,  at  the  time  she  made  the  will,  did  not 
have  sufficient  mind  to  make  the  will." 

(6)  "Because  the  oourt  erred  in  ruling  out 
of  evidence,  or  not  permitting  the  same  to  be 
read  to  the  jury,  the  depositions  of  Annie 
Couch  and  Dr.  F.  P.  Hudson  that  said  witness- 
es knew  the  reputation  of  Mrs.  Margie  Harris 
as  a  morphine  eater,  or  one  addicted  to  the 
habit.  This  evidence,  as  movants  claim,  would 
show  the  extent  of  the  morphia  habit  [the 
reputation  of  it?]  reaching  as  far  as  six  to 
eight  miles,  and  the  propounder  having  shown 
by  some  of  his  witnesses  that  they  were  right 
there  close  in  LoganvUle,  and  had  not  even 
heard  that  there  was  such  a  thing  as  the  tes- 
tatrix taking  morphine;  this  being  contradic- 
tory and  in  rebuttal.*' 

A  new  trial  was  refused,  and  the  movants 
accepted. 
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J.  H.  Felker,  of  Honroe,  for  plaintiffs  in 
error. 

R.  li.  &  H.  0.  Cox,  of  Monroe,  for  defend- 
ant in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  [1]  1.  Even  if  the  fourth  ground 
of  the  motion  for  new  trial  was  good  as  to 
form,  a  careful  examination  of  the  evidence 
in  the  record  clearly  shows  that  the  court 
did  not  err  in  excluding  from  the  Jury  the 
issue  as  to  undue  influence  alleged  to  have 
been  brought  to  bear  upon  the  testatrix  and 
causing  her  to  execute  the  will.  There  was 
no  evidence  submitted  that  would  authorize 
the  Jury  to  find  in  favor  of  the  contention  of 
the  objectors  that  the  will  was  executed  by 
reason  of  undue  influence. 

2.  In  excluding  the  objection  of  undue  in- 
fluence for  lack  of  evidence  to  support  it,  the 
court  used  this  language : 

"Ton  will  limit  your  investigation  to  objec- 
tions that  the  will  was  not  executed  in  the  man- 
ner prescribed  by  law,  and  that  Mrs.  Harris, 
at  the  time  she  made  the  will,  did  not  have 
Bufiident  mind  to  make  the  wllL" 

In  the  fifth  ground  of  the  motion  it  is  com- 
plained : 

'*That  the  use  of  the  words,  'at  the  time  she 
made  the  will/  was  an  undue  expression  of 
opinion  to  the  jury  on  the  execution  of  the 
will,  and  had  a  tendency  to  cause  the  jury  to 
believe  that  the  court  considered  that  the  will 
was  properly  executed.' 


sion;  and  the  court  did  not  err  in  refusing 
to  set  aside  their  verdict  in  favor  of  the  pro- 
pounder. 

Judgment  affirmed. 

All  the  Justices  concur* 


fi 


The  point  here  raised  is  not  meritorious. 
There  is  no  evidence  in  the  record  which 
would  have  authorized  the  Jury  to  find  that 
the  paper  was  not  executed  according  to  the 
formalities  prescribed  by  the  statute  in  this 
state  (Civil  Code  1910,  |  3846)  for  the  execu- 
tion of  wills.  The  uncontradicated  evidence 
showed  that  Mrs.  Harris  signed  the  writing 
as  her  will,  and  that  it  was  attested  and  sub- 
scribed in  her  presence  by  three  competent 
witnesses.  It  follows  that,  ev&i  if  the  lan- 
guage used  by  the  court  was  inapt,  it  was  not 
cause  for  a  new  trial. 

Nor  did  the  instruction  here  excepted  to 
tend  to  exclude  from  the  consideration  of  the 
Jury  all  evidence  of  the  condition  of  the  mind 
of  Mrs.  Harris  when  the  paper  was  executed. 

[2]  3.  The  court  did  not  err  in  refusing 
to  permit  to  be  read  to  the  Jury  the  "deposi- 
tions" of  certain  witnesses  referred  to  in  the 
sixth  ground  of  the  motion,  as  to  the  reputa- 
tion that  Mrs.  Harris  was  addicted  to  a  drug 
habit.  Such  depositions  were  inadmissible 
as  being  hearsay,  if  for  no  other  reason. 

[3,  4]  4.  While  there  was  evidence  tend- 
ing to  show  that  Mrs.  Harris  '*was  not  of 
sound  and  disposing  mind  and  memory"  at 
the  time  the  will  was  executed,  there  was 
abundant  evidence  to  the  contrary,  and  the 
fact  in  that  respect  was  for  the  Jury's  ded- 
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BLACK8T0NE  v.  NELSON,  WardMK 
(NO.  2457.) 

(Supreme  Court  of  Georgia.     July  13,  1921.) 

(Sylldbus  by  the  Court,) 

1.  Habeas  corpus  ^mj  Cannot  be  substituted 
for  motion  for  new  trial,  writ  of  error,  or 
other  remedial  prooedure. 

"The  writ  of  habeas  corpus  cannot  be  sub- 
stituted for  a  motion  for  new  trial,  writ  of 
error,  or  other  remedial  procedure,  or  be  used 
as  a  remedy  for  the  review  of  alleged  errors 
in  the  trial  court."  Bspecially  is  this  true 
where  the  issues  raised  in  the  habeas  corpus 
case  are  the  same  as  raised  and  passed  upon 
at  the  trial,  and  no  exception  is  taken  thereto. 

2.  Habeas  corpus  ^=>32— Juilyment  ovemiiing 
demurrer  In  criminal  oaso,  when  not  excepted 
to,  held  the  law  of  the  case  on  habeas  oorpus. 

Where  one  was  indicted  under  a  statute 
which  by  demurrer  was  assailed  as  unconstitu- 
tional and  void,  and  the  demurrer  is  overruled, 
and  no  exception  is  filed  to  such  judgment,  and 
where  the  defendant  on  conviction  and  sen- 
tence filed  8  motion  for  new  trial,  wiiich  he  sub- 
sequently voluntarily  withdrew,  and  where  later 
he  presented  a  petition  for  habeas  corpus,  at- 
ticking  the  statute  under  which  the  indictment 
was  found,  on  the  same  grounds  as  set  up  in 
the  demurrer  to  the  indictment,  the  court  did 
not  err  on  the  hearing,  under  the  pleadings  and 
the  evidence,  in  remanding  the  defendant  to  the 
custody  of  the  officer  having  him  in  charge. 

Error  from  Superior  Court,  Tift  County; 
R.  Eve,  Judge. 

Habeas  corpus  by  Edwin  Blackstone 
against  Green  Nelson,  Warden  of  the  Chain 
Gang.  Judgment  remanding  petitioner  to 
custody  of  the  Warden,  and  the  petitioner 
brings  error.    Affirmed. 

John  Henry  Poole,  of  Tifton,  for  plaintifT 
in  error. 

R.  S.  Foy,  of  Sylvester,  for  def^idant  in 
error. 

HILL,  J.  [1,2]  Bdwin  Bladcstone  was 
indicted,  tried,  and  convicted  of  a  misde- 
meanor, under  an  act  approved  August  17, 
1918  (Acts  1918,  p.  275),  known  as  an  act  re- 
lating to  venereal  diseases.  The  particular 
provision  of  the  act  alleged  to  have  been  vio- 
lated was  as  follows: 

"It  shall  be  unlawful  for  any  one  infected 
with  these  diseases,  or  any  of  them,  to  expose 
another  to  infection.'* 
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When  the  case  was  called  for  trial  In  the 
lower  court,  the  defendant  filed  a  demurrer  to 
the  indictment,  attacking  the  act  of  1918  as 
unconstitutional  and  void,  for  a  number  of 
reasons  set  out  in  the  demurrer.  The  demur- 
rer was  overruled,  and  this  Judgment  was  un- 
excepted  to.  The  case  proceeded  to  trial,  and 
the  defendant  was  convicted  and  sentenced 
by  the  court  to  imprisonment  In  the  chain 
gang  for  a  period  of  six  months.  The  de- 
fendant made  a  motion  for  new  trial,  which 
was  dismissed  on  the  movant's  own  motion. 

In  the  present  case  Blackstone  filed  his  pe- 
tition for  habeas  corpus  against  Green  Nel- 
son, warden  of  the  chain  gang  of  Tift  county, 
alleging  that  Nelson  had  the  plaintiff  confin- 
ed in  the  chain  gang  by  virtue  of  an  invalid 
Judgment  and  sentence.  The  Indictment  and 
the  statute  upon  which  it  was  based  were 
attacked  upon  substantially  the  same  grounds 
as  set  up  In  the  demurrer  to  the  Indictment. 
Nelson  answered  that  Blackstone  had  demur, 
red  to  the  Indictment  at  the  time  he  was 
tried,  and  that  the  demurrer  was  overruled 
and  no  exception  was  taken  to  that  ruling. 
The  dismissal  of  the  motion  for  new  trial  was 
prior  to  the  filing  of  the  petition  for  habeas 
corpus.  The  foregoing  facts  were  supported 
by  proof  and  admitted  by  Blackstone.  After 
hearing  evidence  the  Judge  of  the  trial  court 
remanded  Blackstone  to  the  custody  of  Nel- 
son, the  warden  of  the  chain  gang.  To  that 
Judgment  the  plaintiff  excepted. 

The  plalntifl^  relies  upon  the  case  of  State 
Board  of  Medical  Examiners  v.  Lewis,  149 
Ga.  716, 102  S.  E.  24.  as  sustaining  his  propo- 
sition that  the  Judgment  overruling  his  de- 
murrer to  the  indictment  is  not  binding  In 
this  case ;  but  the  facts  of  that  case  are  dif- 
ferent from  the  present  one.  In  the  present 
case  there  has  been  a  solemn  adjudication  of 
the  question  raised  by  the  demurrer  that  the 
act  of  1918,  supra,  was  not  constitutional  for 
the  reasons  alleged  in  the  demurrer,  which 
reasons  are  the  same  as  set  up  In  the  present 
petition  for  habeas  corpus,  and  that  Judgment 
was  unexcepted  to,  and  is  therefore  the  law 
of  the  case.  In  such  circumstances  the  de^ 
fendant  la  bound  by  the  former  Judgment, 
whldi  has  never  been  reversed  (compare 
Griflin  ▼.  Eaves,  114  Ga.  65,  66,  39  S.  E.  913), 
and  he  cannot  now  substitute  the  writ  of 
habeas  corpus  for  a  motion  for  new  trial, 
or  other  similar  remedial  procedure,  to  be 
used  as  a  remedy  for  the  review  of  errors 
alleged  to  have  been  committed  by  the  trial 
court.  Harrell  v.  Avera,  139  Ga.  340,  77  S.  E. 
160.  Only  in  cases  where  the  Judgment  of 
conviction  Is  void  can  it  be  attacked  by  ha- 
beas corpus.  The  plaintiff  has  had  his  day 
Id  court,  where  It  was  adjudged  that  the  act 
vvbich  he  now  attacks  for  the  second  time  as 
being  unconstitutional  was  held  to  be  constl. 
tutional  and  valid. 

In  the  cases  relied  on  by  him  no  attack  I 
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was  made  on  the  statute  under  which  the 
defendants  were  convicted,  as  being  void,  as 
in  the  present  case,  and  no  Judgment  was 
rendered  In  those  cases  holding  that  the  stat- 
ute was  valid.  The  defendant  had  an  avail- 
able remedy,  by  motion  for  new  trial  (which 
he  voluntarily  withdrew),  of  testing  the  con- 
stitutionality of  the  act  of  1918,  and  having 
failed  to  pursue  the  remedy  which  he  had 
for  that  purpose,  and  permitted  the  Judgment 
of  the  court,  holding  the  act  to  be  valid,  to 
stand  unreversed,  he  will  not  be  permitted 
now  to  proceed  by  habeas  corpus  to  again  test 
the  question  as  to  whether  the  act  of  1918  Is 
Invalid  or  not. 

Under  the  pleadings  and  the  evidence  in  the 
case,  we  see  no  error  In  the  Judgment  re- 
manding the  plaintiff  to  the  custody  of  the 
warden  of  the  chain  gang  of  Tift  county. 

Judgment  affirmed. 

All  the  Justices  concur. 

ATKINSON  and  GEORGE,  JJ.,  concur  in 
the  Judgment  of  affirmance,  on  the  ground 
that  the  law  is  not  unconstitutional  for  any 
of  the  reasons  assigned. 


(27  Qa.  App.  313> 
HOWARD  V.  STATE.     (No.  12542.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

fSpllahvs  hv  the  Court  J 

1.  Criminal  law  ^=»938(l)  —  New  trial  not 
granted  for  new  evidence  not  likely  to  obango 
result  which  could  have  boon  procured  by  duo 
dlllgonce. 

The  alleged  newly  discovered  evidence  is 
not  of  socb  a  character  as  would  probably  pro- 
duce a  different  verdict  upon  another  trial 
of  the  case,  rnrthermore.  It  appears  from 
all  the  facts  of  the  case,  as  disclosed  by  the 
record,  that  this  evidence  could  have  been  se- 
cured before  the  case  was  submitted  to  the 
jury,  by  the  exercise  of  due  diligence  on  the 
part  of  the  accused  and  her  counsel. 

2.  Criminal  law  <8=>9I8(I0,  1 1  )-^reJudlolal 
remarks  of  court  not  ground  of  new  trial 
when  mistrial  not  moved  for. 

Conceding,  but  not  deciding,  that  the  re- 
marks of  the  court,  addressed  to  the  defendant 
while  she  was  making  her  statement  to  the 
jury,  tended  to  prejudice  the  jury  against  the 
accused,  such  remarks  cannot  be  made  a  ground 
of  a  motion  for  a  new  trial.  A  motion  for  a 
mistrial  should  have  been  made,  and,  if  the 
judge  had  overruled  the  motion,  that  ruling 
would  have  been  subject  to  review.  Grigg  v. 
State,  22  Ga.  App.  637  (2),  06  S.  B.  1019,  and 
citations. 

3.  Criminal  law  ^=91160— Court  of  Appeals 
cannot  Interfere  with  verdict  authorized  by 
evidence  and  approved  by  trial  judge. 

The  issues  in  the  case  were  clearly  and 
fairly  presented  to  the  jury  by  the  charge  of 
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the  court,  and,  the  verdict  being  authorized 
bj  the  evidence  and  approved  by  the  trial  judge, 
thia  court  ia  without  authority  to  interfere. 

Error  from  Superior  Court,  Muscogee 
-County;  John  D.  Humphries,  Judge. 

Augusta  Howard  was  convicted  of  an  of- 
fense, and  she  brings  error.    Affirmed. 

T.  T.  Miller,  of  Columbus,  for  plaintiff  In 
error. 

0.  F.  McLaughlin,  SoL  Gen.,  of  Columbus, 
tor  the  State. 

.  BROYLES,  O.  J.    Judgment  affirmed. 

LUKE  and  BW)ODWOBTH,  JJ.,  concur. 


<27  Oa.  App.  816) 

JOHNSON  V.  STATE.     (No.  12561.) 

<Coart  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

(Byllabui  by  the  Court.) 

1.  Criminal  law  «=s>l  129(3)— Assignment  of  er- 
for,  not  setting  out  eharge  oompialned  of,  fa- 
tally defective. 

An  assignment  of  error  in  these  words: 
"Because  upon  the  trial  of  said  case  the  court 
erred  in  his  charge  to  the  jury  in  all  its  parts 
by  referring  to  both  defendants  as  though 
their  joint  action  in  the  whole  matter  had  been 
fully  established  by  the  evidence.  Because  his 
honor's  charge  throughout  led  the  jury  to  be- 
lieve that  if  either  of  the  defendants  took  the 
ear,  or  if  either  of  the  defendants  had  posses- 
sion of  the  car  and  that  possession  was  not 
explained,  that  both  defendants  were  guilty  of 
taking  the  car  and  having  it  in  their  posses - 
aion*'— is  fatally  defective,  in  that  it  fails  to 
set  forth  the  language  of  the  charge  to  which 
exception  is  taken,  and  it  cannot  be  considered. 
Beaudrot  v.  State,  126  Ga.  579,  55  S.  B.  692; 
Sullivan  v.  State,  14  Ga.  App.  762,  82  S.  B. 
814. 

2.  Instruction  not  erroneous. 

The  excerpt  from  the  charge  of  the  court, 
complained  of  in  the  second  ground  of  the 
amendment  to  the  motion  for  a  new  trial,  when 
considered  in  the  light  of  the  entire  charge  and 
the  facts  of  the  case,  is  not  error  for  any 
reason  assigned. 

3.  Criminal  law  ^s»828— Failnra  to  charge  on 
admissions  and  confessions  without  written 
request  not  eause  for  new  trial. 

The  ground  that  the  court  erred  in  failing 
to  charge  "the  law  of  inculpatory  admissions 
and  confessions,"  is  without  merit,  since  it  is 
weU  settled  that,  even  if  the  evidence  author- 
ized such  a  charge,  the  failure  to  instruct  the 
jury  on  that  subject,  in  the  absence  of  an  ap- 
propriate written  request,  is  not  cause  for  a 
new  trial.  McArthur  v.  State,  19  Ga.  App.  747 
<2),  92  S.  E.  234,  and  cases  cited. 


4.  Criminal  law  ^=»  1 1 60  ^Verdict,  supported 
by  evldenoe  and  approved  by  trial  Judgo,  not 
disturbed. 

There  was  some  slight  evidence  which  au- 
thorized the  defendant's  conviction,  and,  the 
finding  of  the  jury  having  been  approved  by 
the  trial  judge,  this  court  is  without  authority 
to  interfere. 

Error  from  Superior  (}ourt,  Polk  County; 
F.  A.  Irwin,  Judge. 

Cave  Johnson  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Mundy  &  Watkins,  of  C^edartown,  for 
plaintiff  In  error. 

J.  B.  Hutcheson,  SoL  Gen.,  of  Douglas- 
ville,  for  the  State. 

BBOTLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOOD WOBTH,  JJ.,  concur. 


(27  Ga.  App.  184) 
TILLMAN  V.  STATE.    (No.  12376.) 

(Court  of  Appeals  of  Georgia*  Division  No.  1. 

June  14, 1921.) 

{SyUafms  ly  the  Court.) 

« 

Vagrancy  ^=»3— Evidence  Insuffioi^nt  to  sup- 
port conviction. 

The  evidence  in  this  case  does  not  author- 
ise the  verdict.  It  was  error  to  overrule  the 
motion  for  a  new  trial. 

Error  from  City  Court  of  Swainsboro;  Geo. 
Kirkland,  Jr.,  Judge. 

Ted  Tillman  was  convicted  ot  vagrancy, 
and  he  brings  error.    Beversed. 

The  marshal  of  Summit  testified  that  de> 
fendant  had  been  around  Summit  for  three 
or  four  wedss;  that  during  that  time  he  had 
worked  about  an  hour  and  a  half;  that  he 
spoke  to  him  about  going  to  work,  and  de- 
fendant said  he  was  sick ;  that  he  got  defend- 
ant a  job  with  one  Hiidcs ;  that  deftodant  was 
tried  in  mayor's  court  on  the  same  charge  and 
made  a  confession  saying  that  he  had  not 
worked  much  because  he  was  sick;  that  de- 
fendant worked  about  an  hour  and  a  half,  but 
he  did  not  know  that  he  did  not  work  any 
more.    On    cross-examination    he    testified 
that  he  saw  defendant  every  day;  that  de- 
fendant did  not  work  for  Hicks  two  days; 
that  he  saw  him  at  Ellen  Connor's  bouse  In 
the  negro  quarter ;  that  he  arrested  him  on 
Saturday,  and  saw  him  on  the  Monday  be- 
fore, but  did  not  see  him  on  Wednesday,  and 
did  not  think  he  saw  him  on  Thursday ;  tliat 
he  might  have  been  working  or  might  have 
been  sick;  that  when  he  saw  defendant,  he 
was  not  in  bed,  but  in  the  house;  that  he 
might  have  made  enough  the  time  he  worked 
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to  support  himflftif  the  rest  of  the  time.  On 
redirect  examination  he  testified  that  he  did 
not  think  defendant  had  any  property  or 
other  means  of  support,  bat  was  not  positive. 
A  physician  testified  that  defendant  had 
syphilis,  but  that  he  considered  him  aUie  to 
work.  On  cross-examination  he  testified  that 
he  ooold  not  say  that  defendant  was  not  sick 
or  was  able  to  work  at  times  other  than  the 
time  of  his  examination,  and  that  he  did  not 
examine  him  until  after  he  was  tried  in  the 
mayor's  court  Defendant  stated  he  was 
sick  when  he  came  to  Summit;  that  he  work- 
ed for  Hicks  two  days,  and  then  got  sick  and 
had  to  quit;  that  he  had  some  money,  and 
made  enough  to  pay  his  board;  and  that  he 
would  have  been  working  if  he  had  not  been 
sick. — Statement  by  editor. 

A.  S.  Bradley,  of  Swainsboro,  for  plaintiff 
in  error. 

I.  W.  Bountree,  Sol.,  of  Swainsboro,  for 
the  State. 

LUKE,  J.    Judgment  reversed. 

BBOTLES,  C.  J.,  and  BLOODWORTH,  J^ 
concur. 


(27  Ga.  App.  188) 

PRICE  V.  STATE.    (No.  12382.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

June  14,  1921.) 

fSyUdbus  ly  the  Court,) 

1.  Crlmlnel  law  ^5a824(3)— Failure  to  ohargs 
on  receiving  stolen  floods  without  request 
held  reversible  error. 

Under  the  facts  of  the  case,  it  was  reversi- 
ble error  for  the  court  to  fail  to  instruct  the 
jury  upon  the  law  of  receiving  stolen  goods, 
even  in  the  absence  of  a  request  so  to  charge. 

2.  Otiier  f  rounds  of  motion. 

The  other  grounds  of  the  amendment  to  the 
motion  for  a  new  trial  are  without  substantial 
merit. 

3.  Suffldenoy  of  evidenoe. 

The  question  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  Terdict  is  not  passed 
upon. 

Error  from  Oity  Court  of  Wrightsville ; 
B.  H.  Moye^  Judge. 

J.  P.  Price  was-  convicted  of  simple  lar- 
ceny, and  he  brings  error.    Reversed. 

The  evidence  for  the  state  tended  to  show 
that  the  prosecutor,  Ftilford,  had  been  losing 
seed  cottcm,  and  that  he  left  two  sheets  of 
cotton  in  the  field  one  night  and  found  them 
the  next  day  in  the  house  of  one  Curvin,  a 
negro.  That  night  B*ulford,  a  deputy  sheriff, 
and  a  number  of  others  watched  Oirvin's 
house  and  saw  defendant  with  another  man. 
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drive  up  and  asJi:  for  water  fior  his  car.  De- 
fendant and  (Xirvin  had  a  conversation 
which  the  witnesses  for  the  state  could  not 
hear,  and  then  one  or  both  brought  the  two 
sheets  of  seed  cotton  from  the  house  and  put 
it  in  the  car,  whereupon  they  were  arrested. 
Fulford  testified  that  he  saw  the  tracks  of 
the  parties  who  carried  the  cotton*  away,  and 
was  satisfied  that^  Curvin  was  one  and  Rufus 
Belmas  the  other.  Defendants  stateoient 
and  the  testimony  of  his  witness,  Frost, 
who  was  with  him  at  the  time  of  his  arrest, 
was  to  the  effect  that  defendant  was  taking 
Frost  to  a  certain  place  and  passed  Curvin's 
house  on  the  way  and  stopped  for  water. 
Defendant  stated  that  (?urvin  asked  him 
(defendant)  to  make  a  short  trip  for  him, 
stating  that  he  had  two  sheets  of  seed  cotton 
to  carry  and  would  pay  defendant  for  the 
trip;  that  Curvin  brought  tlie  cotton  out  of 
the  house  and  defendant  helped  him  to  put 
it  in  the  car.  Curvin  was  not  locked  up, 
but  later  gave  bond^  which  had  been  forfeit- 
ed, and  he  did  not  testify,  though  defendant 
said  he  had  made  every  effort  to  locate  him. 
It  was  eyidently  defendant's  theory  that  Out* 
vin  and  some  or  all  of  those  present  at  the 
time  of  his  arrest  set  a  trap  for  him,  and  he 
stated  that  Curvin  had  so  admitted  in  the 
presoice  of  a  witness. — Statement  by  editor. 

B.  B.  Blount,  of  Wrightsville,  for  plaintiff 
in  error. 

W.  C.  Brinson,  Sol.,  and  B.  L.  Stephens, 
Sol.  Gen.,  both  of  Wrightsville,  for  the  State. 


BROYLBS,  O.  J.    Judgment  reversed. 
liUKB  and  BLCK)D WORTH,  JJ.,  concur. 


(26  Qa.  App.  772) 
KNOX  V.  HARRELL  et  al.    (No.  12015.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  9,  1921.) 

Dissenting  opinion. 

For  majority  opinion,  see  107  S.  B.  594. 

JENKINS,  P.  J.  (dissenting).  In  my  opin- 
ion, .the  evidence  in  this  case  demanded  a 
verdict  in  favor  of  the  plaintiff.  In  Hull  v. 
Sullivan,  63  Ga.  127,  it  was  held  that— 

"Where  a  person  having  property  for  sale, 
such  as  land  and  a  steam  sawmill,  agreed  upon 
the  price  with  one  wishing  to  •  bay,  but  who 
could  not  consummate  the  purchase  on  his  own 
account,  because  some  o|  the  security  required 
belonged  to  bis  wife,  and  thereupon  the  hus- 
band induced  his  wife  to  become  the  purchaser 
through  him,  and  the  contract  was  thus  con- 
summated, the  conveyance  of  the  property  be- 
ing made  directly  to  the  wife,  and  she  giving 
her  notes  and  mortgage  for  the  purchase  money, 
the  mortgage  embracing  not  only  the  property 
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then  conveyed  to  ber,  but  also  other  property 
eonstituting  her  separate  estate,  she  is  bonnd 
as  purchaser  and  mortgagor,  if  the  seller  and 
mortgagee  committed  no  fraud  upon  her  nor 
knew  of  any  committed  by  the  husband." 

This  principle  of  law  was  restated  in  Mc- 
Donald y.  'Bluthenthal  &  Bickart,  117*  Ga. 
120,  45  S.  E.  422,  as  follows: 

"The  fact  that  the  owner  refuses  to  sell  the 
husband  because  of  his  inability  to  give  security 
does  not  prevent  an  immediate  sale  of  the  same 
property  to  the  wife;  and  if  title  to  the  prop- 
erty is,  with  her  knowledge,  conveyed  to  her 
and  she  executes  a  mortgage  thereon  and  on 
other  property  belonging  to  her,  to  secure  the 
purchase  money  notes,  she  does  not  assume  the 
debt  of  her  husband,  nor  is  she  surety  for  him, 
but  is  liable  as  principal  and  purchaser." 

See  also,  Simmons  v.  International  Har- 
vester Co.,  22  Ga.  App.  358  (6),  96  S.  B.  9. 

All  of  these  cases  are  based  upon  the  prin- 
ciple laid  down  in  Schofield  v.  Jones,  85  Ga. 
816,  819, 11  S.  B.  1032,  that,  where  a  creditor 
at  the  time  the  debt  is  created  really  and  in 
good  faith  intends  to  extend  the  credit  to 
the  wife,  and  not  to  the  husband,  and  the 
consideration  for  her  promise  passes  legally 
and  morally  to  her,  the  transaction  will  be 
treated  as  a  valid  one,  provided  the  seller 
committed  no  fraud  on  her  and  knew  of  none 
committed  by  the  husband.  See,  also.  Long- 
ley  V.  Bank  of  Parrott,  19  Ga.  App.  701,  92  S. 
E.  232. 

Thus  the  mere  fact  that  in  the  instant  case 
there  had  been  previous  negotations  between 
the  vendor  of  the  corporate  stock  and  the 
husband,  whereby  it  had  been  originally 
proposed  that  the  husband  would  become  the 
purchaser  thereof,  would  not  prevent  a  sub- 
sequent valid  and  binding  sale  between  the 
vendor  and  the  wife,  provided  her  contract 
of  purchase  was  not  Induced  by  fraud  or 
duress  perpetrated  upon  her  by  the  vendor, 
or  by  another  with  his  knowledge.  There  Is 
not  the  slightest  evidence  ?oing  to  show  that 
the  vendor  made  any  statement  or  resorted 
to  any  sort  of  artifice  calculated  to  mislead 
the  wife  as  to  the  true  nature  and  character 
of  the  papers  she  was  about  to  sign.  It  Is 
absolutely  clear  and  undisputed  that  the 
vendor  and  the  husband  had  by  mutual  con. 
sent  abandoned  the  original  plan  of  proce- 
dure, whereby  the  husband  was  to  become  the 
purchaser.  If,  therefore,  there  was  any 
fraud  practiced  upon  the  wife,  the  husband 
must  necessarily  have  been  the  guilty  party. 
As  to  this,  the  husband  testified  as  follows: 

"When  she  got  down  to  the  office,  no  new 
proposition  was  made  Mrs.  Harrell.  She  saw 
she  was  buying  the  stock,  probably  so.  She 
signed  the  paper.  I  knew  she  was  buying  the 
stock.  I  did  tell  her  the  truth.  As  to  whether 
rtold  her  she  was  buying  the  stock  or  concealed 
the  fact— I  didn't  conceal  anything  from  her.  I 
don't  think  I  told  her  she  was  buying  the  stock." 


WhUe  it  is  true  that  the  wife  in  her  testi- 
mony states  that  she  did  not  in  fact  under- 
stand the  nature  of  the  transaction  at  the* 
time  she  signed  the  note  for  the  purchase  of 
her  stock,  and  that  she  then  and  there 
thought  and  understood  that  she  was  merely 
becoming  surety  for  her  husband,  there  is, 
nevertheless,  no  denial  by  her  of  the  unquali- 
fied statement  of  Knox,  the  vendor,  that  her 
husband  fully  explained  to  her  the  nature  of 
the  transaction.  The  rule  is  well  settled 
that— 

"One  able  to  read,  who  executed  a  written 
contract  without  reading  it,  cannot  avoid  lia- 
bility thereon  because  he  signed  without  know- 
ing the  contents  of  the  contract,  when  his  so 
doing  was  not  induced  by  any  action  or  repre- 
sentation amounting  to  fraud  on  the  part  of 
the  person  with  whom  he  was  dealing."  Geor- 
gia Medicine  Co.  v.  Hyman  &  Co.,  117  Ga.  851. 
45  S.  E.  238;  Tinsley  v.  Gullett  Gin  Co.,  21 
Ga.  App.  512  (2),  516,  94  S.  B.  892. 

In  the  instant  case,  not  only  did  the  defend- 
ant sign  a  note  for  the  purchase  of  the  stodE, 
but,  in  order  to  pledge  the  stock  as  collateral, 
she  also  had  to,  and  actually  did,  transfer 
and  assign  the  stock  certificate  itself;  all  this 
in  the  absence  of  any  testimony  whatever 
going  to  show  any  word  or  act  on  the  part  of 
either  the  vendor  or  the  husband  that  could 
be  calculated  to  mislead  or  deceive.  As  in- 
dicating knowledge  of  the  transaction  on  her 
part,  she  afterwards,  as  a  stockholder,  at- 
tended two  separate  stockholders'  meetings 
of  the  corporation ;  and  she  held  the  stock  for 
a  period  of  at  least  13  months  after  she  ad- 
mits she  fully  understood  the  nature  of  the 
transaction,  without  any  effort  on  her  part  to 
repudiate  or  rescind.  It  was  during  this  pe- 
riod of  admitted  knowledge  on  her  part  that 
she  attended  one  of  the  stockholders*  meet- 
ings. It  thus  appears  that  during  all  of  this 
period  she  was  willing  to  receive  the  bene- 
fit of  any  enhancement  of  the  value  of  the 
stock.  In  fact,  in  her  testimony  in  reply  to 
a  question  on  cross-examination,  she  herself 
admits,  '*If  I  had  gotten  dividends,  I  suppose 
I  would  have  felt  differently  about  the  in- 
vestment." 

It  therefore  appears  to  the  writer  that,  in 
the  absence  of  any  proved  fraud  on  the  part 
of  either  the  vendor  or  the  husband,  her  con- 
tract of  purchase  and  her  act  in  assigning  the 
certificate  of  stock  constituted  a  legal  and 
bona  fide  transaction,  especially  in  view  of 
her  subsequent  conduct  in  treating  herself 
as  its  owner ;  and  that  she  should  not  be  per. 
mitted  at  this  late  day  to  repudiate  and  re- 
scind her  contract  of  purchase,  which  not 
only  appears  to  have  been  originally  bona 
fide,  but  which,  by  her  acts  and  conduct,  she 
has  ratified  and  confirmed.  In  this  connec- 
tion see:  Civil  Code  1910,  i  4305;  Hunt  v. 
Hardwick,  68  Ga.  100  (3a);  Smith  v.  Ester 
Organ  Co.,  100  Ga.  628,  630,  631,  28  S.  B.  392. 


Ga.) 


(27  Oa.  App.  814) 

BURKE  V.  STATE.    (No.  12560.) 
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Error    from    Superior    Court,    Taliaferro 
County;  E.  T.  Shurley,  Judge. 


(Court  of  Appeals  of  Qeorgia,  Division  No.  1. 

July  26,  1921.) 

(8yUabu8  hy  ths  Cowrt.) 

I.  Larcaay  ^=»43-*Motlon  to  exolude  testimony 
ooacerniag  oonstable's  levy,  because  he  was 
not  lawful  oonstable,  properly  refused. 

The  accused  was  convicted  of  larceny  from 
the  house,  stealing  cotton  seed.  A  witness 
swore  on  direct  examination:  "I  am  the  con- 
stable of  the  justice  court  of  the  60l8t  district 

G.   M.,    said   county.     On   the  day   of 

September,  1920,  I  levied  a  justice  court  fi.  fa. 
issued  from  the  justice  court  of  the  601st  dis- 
trict G.  M.,  this  county,  in  favor  of  Jos.  A. 
Rhodes  against  John  Will  Burke.  I  levied  it 
on  60  bushels  of  short  staple  cotton  seed.  I 
took  the  seed  into  my  possession  by  my  levy." 
On  cross-ezamiuation  this  witness  swore:  "I 
was  made  a  coustable  of  this  district  by  Uncle 
Joe  Mann.  He  was  justice  of  the  peace.  He 
appointed  me  constable  before  he  died.  He  ap» 
pointed  me  constable  in  the  spring  of  1920. 
He  died  in  June  of  1920.  He  just  appointed 
me  TerbaUy."  The  defendant  moved  to  rule 
out  the  evidence  developed  on  direct  examina- 
tion, because  on  cross-examination  "it  ap- 
peared from  the  testimony  of  the  witness  him- 
self that  he  was  not  a  lawful  constable,  and 
that  there  had  not  been  a  lawful  levy,  and  that 
the  cotton  seed  were  not  lawfully  in  his  pos- 
session, custody,  or  control.  The  court  prop- 
erly refused  to  exclude  this  evidence. 


2.  Execatlen  ^ss>  1 23— Sheriffs  and  constables 
^s»9— Death  of  Justice  of  peace  appointing 
oonstabie  does  not  afFeot  appointment;  levy 
iiy  one  whose  appointment  or  qualification  is 
Irregular  Is  good. 

Under  certain  contingencies  a  justice  of  the 
peace  has  the  right  to  appoint  a  constable. 
C^T.  Code  1910,  i  4682.  Where  such  an  ap- 
pointment is  made  by  a  justice  of  the  peace,  his 
death  would  in  no  way  affect  the  appointment. 
See,  in  this  connection,  Gunn  v.  Tackett,  67  Qa. 
725  (1,  a).  Where  a  levy  is  made  by  one  who 
assumes  to  act  as  an  officer  having  authority  to 
make  such  levy,  the  levy  is  good,  even  though 
the  appointment  or  qualification  of  the  person 
porporting  to  act  as  such  officer  be  irregular, 
since  his  acts  would  be  those  of  a  de  facto  of- 
ficer. Southern  States  Phosphate  Co.  v.  Clark, 
19  Ga.  App.  880  (1),  91  S.  B.  573,  and  cases 
rited.  See,  also,  Harrison  v.  Bichardson,  99 
Ga.  763  (1),  27  S.  E.  173, 

3.  Criminal  law  ^=»9 18 (I)— Failure  to  declare 
mistrial  because  of  sciloitor's  argument  held 
not  oaase  for  new  trial. 

Under  the  facts  of  this  case,  the  failure  of 
the  court  to  declare  a  mistrial  is  not  cause  for 
a  new  trial,  as  the  court  "instructed  the  solicit- 
or general  to  confine  himself  to  the  evidence, 
and  instructed  the  jury  to  go  by  the  evidence 
and  not  by  the  argument."  Had  this  been  er- 
ror, it  would  have  been  harmless,  as  the  evi- 
dence of  guilt  was  po8iti7e,  and  defendant's 
statement  was  practically  an  admission  of  what 
was  proven  by  the  state. 


J.  W.  Burke  was  convicted  of  larceny  from 
a  house,  and  he  brings  error.    Affirmed. 

Alvin  G.  Golucke,  of  Crawfordville,  for 
plaintiff  in  error. 

M.  L.  Felts,  Sol.  Gen.,  of  Warrenton,  for 
the  SUte. 

BLOODWORTH,   J.     Judgment  affirmed. 
BROYLES,  0.  J.,  and  LUKE,  J„  concur. 


(27  Oa.  App.  276) 

BARWICK  V.  AMERICAN  MFG.  CO. 
(No.  11742.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1921.) 

fSyUahuM  by  the  Court.) 

1.  Appeal  and  error  ^s>667  —  Supreme  Court 
cannot  try  traverse  to  return  of  service  of 
bill  of  exceptions,  or  refer  Issue  to  trial  court. 

'The  Supreme  Court  has  no  jurisdiction  to 
hear  contradictory  evidence  impeaching  the 
verity  of  a  record  from  the  trial  court.  In  the 
absence  of  any  statutory  provision,  this  court 
has  no  authority  to  try  a  traverse  to  a  return 
of  service  of  a  bill  of  exceptions,  or  to  refer  to 
the  trial  court  the  issue  of  fact  as  to  the  truth 
or  falsity  of  such  return.  The  bill  of  exceptions 
and  entries  thereon  showing  jurisdiction  of  the 
Supreme  Court,  the  writ  of  error  will  not  be 
dismissed."  Ga.,  Fla.  &  Ala.  Ry.  Co.  v.  Las- 
seter,  122  Ga.  679  (1),  61  S.  B,  16.  Under  the 
above  ruling,  there  is  no  merit  in  the  motion 
to  dismiss  the  bill  of  exceptions  in  this  case. 

2.  Abatement  and  revival  ^s»84  *  New  trial 
^=s>l72— Plea  to  Jurisdiction  over  the  person 
waived  by  going  to  trial  on  the  merits  with- 
out Insisting  on  It;  pica  to  Jurisdiction,  waiv- 
ed on  first  trial,  cannot  be  Insisted  upon  on 
second  trial. 

Where  there  was  a  plea  to  the  jurisdiction 
of  the  person  and  one  to  the  merits,  and  the 
case  was  tried  on  its  merits  without  reference 
to  the  plea  to  the  jurisdiction,  the  defendants, 
by  going  into  the  trial  on  the  merits  without 
insisting  upon  the  plea  to  the  jurisdiction,  waiv- 
ed all  the  rights  it  had  under  the  plea  to  the 
jurisdiction. 

(a)  A  new  trial  having  been  granted,  the  de- 
fendant was  estopped  upon  the  second  trial 
from  insisting  upon  the  plea  to  the  jurisdiction, 
by  having  waived  it  on  the  first  trial. 

3.  Pleading  ^3»l  10— Error  In  permitting  plea 
to  Jurisdiction  to  be  amended,  and  In  refusing 
to  strilce  It,  rendered  subsequent  proceedings 
nugatory. 

The  error  of  the  judge  in  allowing  the  plea 
to  the  jurisdiction  to  be  amended  on  the  second 
trial,  and  in  then  refusing  to  strike  the  plea 
as  amended,  rendered  all  the  subsequent  pro- 
ceedings nugatory,  and  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 


^s»For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  DigesU  and  Indexes 
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Error  firom  Superior  Court,  Thomas  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  J.  W.  Barwlck  against  the  Amer- 
ican Manufacturing  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Hines,  Hardwick  io  Jordan,  of  Atlanta, 
and  Hay,  Joiner  &  Hammond,  of  Thomas- 
ville,  for  plaintiff  in  error. 

Titus,  Dekle  &  Hopkins,  of  Thomasville, 
for  defendant  in  error. 

BLOODWORTH,  J.  [1-3]  We  will  dis- 
cuss only  the  matter  ruled  upon  in  the  sec- 
ond headnote.  J.  W.  Barwlck  had  an  attach- 
ment  Issued  against  the  American  Manufac- 
turing Company,  "a  foreign  corporation  and 
resident  out  of  the  state  of  Georgia."  The 
attachment  was  levied  by  serving  a  summons 
of  garnishment.  A  declaration  in  attach- 
ment was  filed,  and  at  the  first  term  the  de- 
fendant filed  a  plea  to  the  Jurisdiction  of  the 
person  and  one  to  the  merits.  At  a  subse- 
quent term  the  case  was  tried  on  its  merits, 
no  reference  whatever  being  made  to  the  ju- 
risdiction. At  that  trial  a  verdict  for  the 
plaintiff  was  rendered.  The  defendant  made 
a  motion  for  a  new  trial,  which  was  granted. 
When  the  case  was  called  for  the  second 
trial,  the  defendant  offered  to  amend  the 
plea  to  the  jurisdiction,  by  adding  thereto 
a  verification,  and  by  stating  additional  rea- 
sons why  the  court  had  no  jurisdiction  of  the 
person  of  the  defendant  The  trial  judge  al- 
lowed the  amendment,  over  the  objection 
of  the  plaintiff,  and  then  refused  to  strike 
the  amended  plea,  and  the  plaintiff  except- 
ed. 

That  the  defendant,  by  not  insisting  upon 
his  plea  to  the  jurisdiction  at  the  first  trial, 
waived  all  rights  he  had  at  that  trial  under 
this  plea,  is  self-evident.  Civil  Code  1910, 
§  5064.  In  Macon  &  Birmingham  Railroad 
Co.  V.  Gibson,  85  Ga.  p.  2  (8),  11  S.  E.  442, 
21  Am.  St  Rep.  135,  it  was  said: 

''Nothing  appears  to  show  that  the  judge  err- 
ed in  entertaining  jurisdiction  of  the  cause. 
Any  objection  founded  on  the  nonresidence  of 
the  principal  defendants  in  the  county  could  be 
waived,  and  was  waived  if  these  defendants  an- 
swered without  raising  and  urffing  that  objec- 
tion."   (Italics  ours.) 

The  real  question  now  to  be  determined 
is  whether  or  not  this  waiver  extended  to  the 
second  triaL  This  seems  never  to  have  been 
passed  upon  by  the  appellate  courts  of  this 
state.  In  Stevens  v.  Lee,  70  Tex.  279,  8  S. 
W.  40,  Judge  Acker  said : 

"On  a  former  trial,  Mrs.  Stevens  interposed  a 
plea  in  abatement  to  the  cross  bill  of  appellee, 
which  plea  was  also  interposed  by  appellants 
on  the  last  trial.  It  appears  from  the  opinions, 
as  well  as  the  record  on  the  former  appeal,  that 
the  conrt  did  not  act  on  the  plea  in  abatement 


at  the  first  trial.  On  the  last  trial  the  court 
overruled  the  plea,  and  this  ruling  is  complained 
of  as  error.  ♦  ♦  ♦  The  failure  of  Mrs.  Ste- 
vens to  have  the  conrt  act  upon  the  plea  in 
abatement  on  the  first  trial  was  an  abandon- 
ment or  waiver  of  the  plea,  and  appellants 
could  not  afterwards  renew  it** 

Accepting  the  above  ruling  as  a  precedent 
we  are  constrained  to  hold  that  the  waiver 
of  the  plea  to  the  jurisdiction  at  the  first 
trial  amounted  to  an  abandonment  of  this 
plea,  and  the  court  erred  in  allowing  it  to 
be  amended,  and  in  refusing  to  strike  it  after 
it  was  amended. 

Judgment  reversed. 

BROYLES,  G.  J.,  concura 
LUKE,  J.,  disqualified. 


(27  Oa.  App.  295) 
SUTTON  V.  STATE.    (No.  12504.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  13,  1921.) 

(8yllahu9  hy  the  Court.) 

1.  Discretion  not  abused  In  refusing  continu- 
ance. 

In  view  of  the  showing  made  as  to  the  de- 
fendant's diligence  to  procure  the  absent  wit- 
ness, this  court  cannot  say  that  the  trial  jadge 
abused  his  discretion  in  refusing  to  continue 
the  case. 

2.  Criminal  law  ^=»828— Failure  te  eliaroo  o» 
confessions  without  request  not  error. 

The  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial,  that  the  trial  judge  '*no- 
where  in  his  charge  instructed  the  jury  as  to 
the  law  of  confessions,"  is  without  merit, 
"since  it  is  well  settled  that,  even  if  the  evi- 
dence authorized  a  charge  on  the  law  of  con- 
fessions, the  failure  to  instruct  the  jury  on 
that  subject,  In  the  absence  of  an  appropriate 
written  request  so  to  do,  is  not  cause  for  a 
new  trial."  McArthur  v.  State,  19  Ga.  App. 
747  (2),  92  S.  E.  234,  and  cases  cited. 

3.  Criminal  law  ^=>935(l)«— New  trial  proper- 
ly  denied,  when  there  was  some  evidenoe  to* 
authorize  conviction. 

There  was  some  evidence  to  authorize  the 
defendant's  conviction,  and  the  court  did  not 
err  in  overruling  the  motion  for  a  new  trial. 

Error  from  City  (Tourt  of  Swainsboro; 
George  KirUand,  Jr.,  Judge. 

CJlyde  Sutton  was  convicted  of  an  offense^ 
and  he  brings  error.    Affirmed. 

T.  N.  Brown,  of  Swainsboro,  for  plaintifif  Ia 
error.  • 

I.  W.  Rountree,  Sol.,  of  Swainsboro,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH.  J_ 
concur. 


^S»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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<27  Ga.  App.  280) 

ATLANTA  JOURNAL  V.  POWER. 
(No.  1 1901.) 


< Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1921.) 

(ByUahu9  hy  Bdiiwial  Staff.) 

Evidence  ^s>443(2)  —  Plea,  setting  op  oral 
agreement  that  notes  should  be  open  to  sub- 
sequent adjustment,  should  be  stricken  on 
motion. 

In  an  action  on  notes,  a  plea  alleging  that 
the  potes  were  signed  on  the  payee's  agreement 
that,  if  it  subsequently  developed  that  they 
were  given  for  too  much,  they  would  be  open  to 
adjustment  accordingly,  should  have  been  strick- 
en on  plaintiffs  motion,  as  parol  evidence  of 
such  an  oral  agreement  would  be  inadmissible, 
as  contradicting  the  writing. 

Error  from  City  Court  of  La  Grange;  Dnke 
Davis,  Judge. 

Action  by  the  Atlanta  Journal  against  J. 
G.  Power.  Judgment  for  defendant,  and 
plaintiff  brings  error..  Reversed. 

The  acticm  was  on  two  notes.  Defendant's 
answer  alleged  tlutt,  when  the  notes  were 
executed,  there  was  a  dispute  between  him 
and  plaintiff  as  to  the  amount  due,  and  that 
plaintiff  stated  to  him  in  substance  that,  if 
he  would  sign  the  notes  and  it  afterwards 
developed  that  they  were  taken  for  too  much, 
they  would  be  <H?en  to  adjustment  according-, 
ly,  and  that  he  executed  the  notes  as  accord 
only,  and  not  as  accord  and  satisfaction;  that 
he  had  since  found  that  the  notes  were  taken 
for  $58.25  more  than  was  due,  this  sum 
having  been  paid  on  a  date  specified  on  the 
account  for  which  the  notes  were  given,  and 
not  credited  thereon.  Plaintiff  moved  to 
strike  this  plea  on  the  grounds  that  it  did 
not  set  up  anything  that  was  a  legal  defense, 
and  that  it  sought  to  add  to,  change,  or  vary 
the  terms  of  the  written  contract — State- 
ment by  editor. 

B.  T.  Moon,  of  La  Grange,  for  plaintiff  in 
«rPor. 

M.  U.  Mooty,  of  La  Grange,  for  defendant 
in  error. 

BROYLES,  C..  J.  "Parol  evidence  (espe- 
cially of  the  debtor  himself)  that  a  settle- 
ment closed  up  by  absolute  notes  and  mort- 
^mges  was,  by  oral  agreement  of  the  parties, 
to  be  revised  by  the  debtor,  and  the  notes 
and  mortgages  reduced  by  crediting  down 
all  errors,  contradicts  the  writings,  and  is 
inadmissible."  Dyar  v.  Walton,  79  Ga.  466 
<1),  7  S.  E.  220.  Under  this  ruling  and  the 
facts  in  the  instant  case,  the  court  erred  in 
refusing  to  strike,  on  motion  of  the  plaintiff, 
the  defendant's  plea.  This  ruling  is  not  in 
conflict  with  the  decision  in  McLendon  v. 
Wilson,  52  Ga.  41,  relied  on  by  the  defendant 
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(lot  as.) 

tion  to  strike  the  defendant's  plea,  and  eyi- 
dence  In  support  of  the  plea  was  admitted 
without  objection,  and  the  Supreme  Court 
said: 


''AH  that  we  do  decide  Is  that  the  court  err- 
ed in  its  charge,  in  saying  to  the  Jury  that: 
*If  yon  believe  from  the  evidence  that  the  de- 
fendant, with  such  knowledge  as  I  have  charg- 
ed yon,  signed  and  delivered  the  notes,  then 
he  waived  any  defense  he  might  have  had,  if 
any,  to  the  accounts  exhibited  by  the  plaintiils 
to  defendant'  This  charge  of  the  court  ex- 
cluded from  the  consideration  of  the  jury  the 
defendant's  evidence  as  to  what  he  says  was 
the  intention  and  understanding  of  the  parties 
at  the  time  the  drafts  were  executed.  This 
evidence  being  before  the  Jory,  the  defendant 
had  the  right  to  have  bad  it  considered  by 
them  for  what  it  was  worth  in  contradiction  of 
the  plaintiirs  evidence  as  to  that  question  in 
the  case." 

If  in  the  instant  case  there  had  been  no 
motion  to  strike  the  defendant's  plea,  and  if 
evidence  sustaining  the  plea  had  been  intro- 
duced without  objection,  and  if  the  court 
in  its  charge  had  excluded  that  evidence  from 
the  consideration  of  the  jury,  the  two  cases 
would  have  been  on  all  fours,  and  the  deci- 
sion in  the  McLendon  Case  would  be  con- 
trolling in  this  case.  The  facts  of  the  two 
cases  clearly  distinguish  the  one  from  the 
other. 

The  error  in  the  ruling  on  the  defendant's 
plea  rendered  the  further  proceeding  in  the 
case  nugatory. 

Judgment  reversed. 

LUKB  and  BLOODWOBTH,  JJ.,  concur. 


(27  Ga.  App.  270) 
SMITH   V.   STATE.    (No.    12474.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1921.) 

(Byllahua  hy  the  Court.)  ' 

Criminal  law  ^=»274— Refusal  to  allow  with- 
drawal of  plea  of  guilty  after  sentence  held 
not  error. 

The  matter  of  allowing  a  plea  of  guilty  to 
be  withdrawn  after  sentence  is  imposed  being 
discretionary  with  the  trial  court,  the  judge 
properly  refused,  under  the  particular  facts  of 
the  instant  case,  to  allow  the  plea  withdrawn, 
since  the  defendant  did  not  prove,  as  it  was  in- 
cumbeut  upon  him  to  do,  that  the  judge,  or 
solicitor,  or  some  other  court  official  misled 
him  or  induced  him  to  i^ead  guilty  (Foster  v. 
State,  22  Ga.  App.  110,  95  S.  E.  529),  but 
merely  proved  that  his  plea  of  guilty  was  en-  * 
tered  because  of  the  statement  of  two  police- 
men that  he  would  get  off  with  a  light  fine. 

Moreover,  the  policemen  testified  that  they 
did  not  induce  or  mislead  the  defendant  into 
pleading  guilty,  but  that  the  plea  was  freely 
and  voluntarily  made,  and,  this  evidence  being 


in  error,  for  in  that  case  there  was  no  mo- 1  before  the  judge,  this  court  cannot  say,  as  a 
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matter  of  law,  that  he  abused  his  discretion  in 
refusing  to  allow  a  withdrawal  of  the  plea. 
Jackson  ▼.  SUte,  99  6a.  209,  25  S.  E.  177. 

Error  from  dty  Court  of  Albany ;  Clayton 
Jones,  Judge. 

Eugene  Smith  pleaded  guilty  of  an  offense, 
and,  his  &ppIication  for  leave  to  withdraw 
his  plea  having  been  denied,  he  brings  error. 
Affirmed. 

Lippitt  &  Burt,  of  Albany,  for  plaintiff  tn 
error. 

Cmger  Westbrook,  Sol.,  of  Albany,  for  the 
State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  X,  and  BLOODWORTH,  J., 
concur. 


(27  Ga.  App.  288) 

DALTON  V.  STATE.    (No.   12432.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1921.) 

(ByUahua  hy  the  Court.) 

1.  Criminal  law  ^=>958 (2)— Motion  for  new 
trial  not  considoreil,  when  no  affidavit  of 
oounsel's  ignoraooo  of  the  newly  discovered 
evidence  before  trial. 

The  ground  of  the  motion  for  a  new  trial 
baaed  upon  alleged  newly  discovered  evidence 
cannot  be  considered,  since  there  is  no  affidavit' 
by  the  movant's  counsel  that  they  did  not,  be- 
fore the  trial,  know  of  the  existence  of  such 
evidence,  and  that  it  could  not  have  been  dis- 
covered by  the  exercise  of  ordinary  diligence. 

2.  Rape  ^=»59 (23)— Assault  and  battery  prop- 
erly submitted,  when  evidence  does  not  de- 
mand finding  of  Intent  to  rape. 

The  charge  of  the  court  was  full  and  fair, 
and  was  not  subject  to  the  exception  taken. 

3.  Criminal  law  ^=s>935(l)— New  trial  properly 
denied  when  evidence  sufficient. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  the  refusal  to  grant  a  new  trial 
was  not  error. 

Bloodworth,  J.,  dissenting. 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; M.  C.  Tarver,  Judge. 

John  Dalton  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Wm.  E.  Mann,  and  Gordon  Mann,  both  of 
Dalton,  for  plaintiff  in  error. 


Joe  M.  Lang,  SoL  Gen.,  of  Calhoun,  for  the 
State. 

BROYLES,  C.  J.  [1-3]  The  indictment 
in  this  case  charged  an  assault  and  battery 
with  intent  to  commit  rape,  and  this  case  is 
therefore  distinguished  from  Owens  v.  State, 
9  Oa.  App.  441,  71  S.  E.  680,  cited  and  reUed 
on  by  counsel  for  the  plaintiff  in  error,  for 
in  that  case  no  battery  was  charged,  and 
this  court  held  that,  as  no  battery  was  charg- 
ed in  the  indictment,  the  accused  could  not 
be  convicted  of  an  assault  and  battery. 

Upon  the  trial  the  evidence  adduced  amply 
authorized  a  finding  that  an  assault  and  bat- 
tery had  been  committed  by  the  accused,  and 
did  not  demand  a  finding  that  it  h^  been 
committed  with  intent  to  rape.  The  court, 
therefore,  did  not  err  in  submitting  to  the 
Jury  the  question  whether  the  accused  was 
guilty  of  an  assault  with  Intent  to  rape,  or 
merely  of  an  assault  and  battery.  While  it 
is  true,  as  was  stated  by  Judge  Russell  in 
Gibson  v.  State,  10  Ga.  App.  117, 72  S.  a  944, 
that  "an  assault  with  intent  to  induce  con- 
sent to  sexual  Intercourse  on  the  part  of  a  fe- 
male child  under  the  age  of  consent  is  not  as- 
sault and  battery  but  assault  with  Intent  to 
rape,"  it  is  also  obviously  true  that,  if  the  as- 
sault and  battery  was  made  by  the  accused  <ni 
the  female  child  without  the  Intent  to  induce 
her  consent  to  sexual  intercourse,  but  merely 
with  intent  to  gratify  his  passions  by  rubb- 
ing his  private  parts  upon  some  portion  of 
her  person,  he  would  be  guilty  of  an  assault 
and  battery,  and  not  of  an  assault  with  in- 
tent to  rape.  These  questions  were  properly 
submitted  to  the  jury  in  the  charge  of  the 
court,  and  the  verdict  of  assault  and  battery 
was  amply  authorized  by  the  evidence. 

Judgment  affirmed. 

LUKE,  J.,  concurs. 
BLOODWORTH,  J.,  dissents. 

BLOODWORTH,  J.  I  cannot  agree  with 
the  majority  of  the  court  in  their  opinion  in 
this  case,  except  as  to  the  ruling  stated  in 
the  first  headnote.  The  evidence  for  the 
state  was  uncontradicted  and  unimpeached, 
and,  if  believed,  demanded  a  verdict  of 
guilty  as  charged.  If  the  statement  of  the 
defendant  was  true,  he  should  have  been  ac- 
quitted. There  Is  no  middle  ground,  and, 
in  my  opinion.  It  was  error  requiring  the 
grant  of  a  new  trial  for  the  judge  to  charge 
the  jury  on  assault  and  battery.  Gibson  v. 
State,  10  Ga.  App.  117,  72  S.  E.  944. 
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WESTBROOK  v.  QRIFFIN.    (No.  12436.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1021.) 


(Syllalus  hy  the  Court.) 

4.  Judgment  ^=>572 (2)— Unreversed  Judgment 
sustaining  general  demurrer  bars  subsequent 
suit;  demurrer  held  special,  and  Judgment 
not  res  Judicata. 

Wliere  a  petition  is  met  with  a  general  de- 
murrer, which  sets  out  that  no  cause  of  action 
is  shown  by  the  petition,  the  judgment  sus- 
taining the  demurrer,  if  not  reversed,  is  a  bar 
to  any  subsequent  suit  by  the  plaintiff  against 
the  defendant  on  the  daim  or  demand  set 
forth  in  the  petition,  either  upon  the  ground  set 
forth  therein,  or  upon  any  other  grounds  which 
oould  have  been  added  thereto  by  amendment. 
Satterfield  v.  Spier,  114  Ga.  127,  132,  39  S.  B. 
930;  McElmurray  v.  Blodgett,  120  Ga.  9,  15, 
47  S.  B.  531.  However,  a  demurrer,  which 
states  that  "defendant  demurs  to  the  petition 
because  the  same  does  not  clearly,  fully,  and 
distinctly  set  forth  any  cause  of  action  against 
defendant,"  is  really  a  special  demurrer,  since 
it  points  out  a  defect  in  form  rather  than  a 
defect  in  substance.  Kemp  v.  Central  By.  Co., 
122  Ga.  559,  561,  50  S.  E.  465.  It  is  a  gen- 
eral demurrer  only  in  the  sense  that  it  goes  to 
the  whole  case,  and  results  in  the  dismissal  of 
the  entire  action,  and  such  a  demurrer  may  be 
sustained  without  creating  a  res  adjudicate. 
Wolfe  V.  Georgia  Ry.  &  Electric  Co.,  6  Ga. 
App.  410,  413,  66  S.  B.  62. 

2.  Plea  in  bar  erroneously  sustained. 

Under  the  above  ruling,  the  dismissal  of 
the  plaintiff's  former  action  against  the  de- 
fendant on  demurrer  was  not  a  bar  to  the  pres- 
ent suit,  and  the  court  erred  in  sustaining  the 
defendant's  special  plea  in  bar  and  in  dismiss- 
ing the  case. 

Luke,  J.,  dissenting. 

Error  from  C^ty  Court  of  Amerlcns;  W.  M. 
Harper,  Judge. 

Action  by  T.  B.  Westbrook  against  F.  W. 
Griffin.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Beversed. 

See,  also,  24  Ga.  App.  808,  102  S.  B.  453. 

H.  B.  Williams  and  B.  L.  Maynard,  both 
of  Americus,  for  plaintiff  in  error. 

WaUls  &  Fort,  of  Americus,  for  defendant 
in  error. 

BROTLBS,  O.  J.    Judgment  reversed. 

BLOODWOBTH,  J.,  concurs. 

LUKE,  J.  (dissenting).  I  cannot  agree 
that  the  demurrer,  which  was  sustained  by 
the  trial  court  and  referred  to  in  the  major- 
ity opinion,  was  nothing  more  than  a  special 
demurrer.    The  Judgment  of  the  court  gen- 
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erally  sustained  the  demurrer,  and  the  de- 
murrer interposed  was  as  follows: 

"Defendant  demurs  to  the  petition  because 
the  same  does  not  clearly,  fully,  and  distinctly 
set  forth  any  cause  of  action  against  defend- 
ant." 


It  is  clear  to  me  that  all  parties  understood 
the  demurrer  to  be  both  general  and  special. 
The  demurrer,  having  been  generally  sus- 
tained, had  the  effect  of  dismissing  the  plain- 
tiff's case,  for  the  reason  that  the  petition 
set  forth  no  cause  of  action.  Upon  the  facts 
of  the  case  as  disclosed  by  the  record,  I  can- 
not see  that  the  court  erred  in  sustaining 
the  defendant's  special  plea  in  bar  and  in 
dismissing  the  case. 


(27  Oa.  App.  309) 
LEONARD  V.  STATE.    (No.  12530.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

(SyllaJmt  by  the  Court.) 

Criminal  law  ^=» 1 34 (I)— Change  of  venue 
properly  denied,  when  evidence  authorizes 
finding  that  impartial  jury  can  be  obtained 
and  that  there  Is  no  danger  of  iynohing. 
The  evidence  before  the  judge  on  the  mo- 
tion to  change  the  venue  authorized  a  finding 
that  a  fair  and  impartial  jury  could  be  obtained 
in  the  county  where  the  crime  was  alleged  to 
have  been  committed,  and  that  there  was  no 
probability  or  danger  of  lynching  or  other  vio- 
lence to  the  accused.  Accordingly  it  was  not 
erroneous  to  refuse  the  motion  for  a  change 
of  venue.  Sheplierd  v.  State,  141  Ga.  527,  81 
S.  E.  441;  Crawley  v.  State,  24  Ga.  App.  33 
(2),  99  S.  E.  705;  I>avis  v.  State,  23  Ga.  App. 
223,  98  S.  E.  Ill,  and  cases  cited.  This  is 
true,  although  the  act  of  1911  (Laws  1911,  p. 
74  [Peril's  Pen.  Code,  {  9G4])  contams  the  fol- 
lowing: "And  if  the  evidence  submitted  shall 
reasonably  show  that  there  is  probability  or 
danger  of  lynching,  or  otiier  violence,  then  it 
shall  be  mandatory  on  said  judge  to  change 
the  venue  to  such  county  in  the  state,  as  in  his 
judgment,  will  avoid  such  lynching."  See  Wil- 
bum  V.  State,  140  Ga.  138,  141  (2),  78  S.  E. 
819. 

Error  frcnn  Superior  Ck>urt,  Paulding  (boun- 
ty ;  F.  A.  Irwin,  Judge. 

R.  D.  Leonard  was  convicted  of  an  {rffense, 
and  brings  error.    Afflrmed. 

R.  B.  L.  Whitworth,  of  Dallas,  Barry 
Wright,  of  Rome,  and  Bmm  &  Trawick^  of 
Cedartown,  for  plaintiff  in  error. 

J.  R.  Hutcheson,  SoL  Gten.,  of  Douglasville, 
and  Porter  &  Mebane,  of  Rome,  for  the  State. 

BLGODWORTH,  J.    Judgment  affirmed. 
BROTLES,  C.  J.,  and  LUKE^  J.,  concur. 
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(27  Ga.  App.  821) 
STRICKLAND   v.   STATE.    (No.    12577.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1921.) 

(Syllabus  by  the  Oouri,) 

1.  Provisloss  of  statste. 

It  is  unlawful  for  any  person  to  knowingly 
permit  or  allow  any  one  to  possess  or  locate 
on  his  premises  any  apparatus  for  the  distilling 
or  manufacturing  of  intoxicating  liquors.  The 
finding  of  any  such  apparatus  upon  a  person's 
premises  is  prima  facie  evidence  that  the  per- 
son in  actual  possession  of  the  premises  had 
knowledge  of  the  existence  of  the  apparatus 
upon  the  premises,  and  the  burden  of  proof  is 
upon  him  to  show  the  want  of  such  knowledge. 
Act  March  28,  1917  (Laws  Ex.  Sess.  1917,  p. 
18)  i  22. 

2.  Intoxlofttlng  liquors  ^=s>l37— State  iraod  not 
provo  that  oomplote  apparatus  for  manftfae- 
tuiing  was  found  on  premises. 

In  order  to  convict  a  person  of  knowingly 
having  upon  his  premises  any  apparatus  for  the 
distilling  or  manufacturing  of  intoxicating  Uq* 
nors,  it  is  not  necessary  for  Uie  state  to  prove, 
unless  it  is  so  charged  in  the  indictment,  that  a 
complete  apparatus,  or  all  the  apparatus  nec- 
essary for  the  making  of  whisky,  was  found 
upon  the  premises.  Strickland  v.  State,  25  Ga. 
App.  1,  102  S.  E.  383. 

3.  Affirmanoe  of  Judgment. 

Under  the  above  rulingc,  the  defendant's 
conviction  in  the  instant  case  was  authorised  by 
the  evidence,  and,  the  verdict  having  been  ap- 
proved by  the  trial  judge  and  the  motion  for  a 
new  trial  containing  only  the  usual '  general 
grounds,  the  judgment  is  affirmed. 

Error  from  City  Ck>urt  of  Douglas ;  T.  N. 
Henson,  Judge. 

George  Strickland  was  convieted  ot  luiow- 
ingly  having  upon  his  premises  apparatus  for 
the  distilling  or  manufacturing  of  intoxicat- 
ing liquors,  and  he  brings  error.    Affirmed. 

U,  B.  Chastaln,  of  Douglas,  for  plaintiff  In 
error. 

J.  A.  Roberts,  SoL,  of  Douglas,  for  the 
State. 

BROTI/ES,  0.  J.    Affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Ga.  App.  291) 

EDENFIELD  v.  STATE.    (No.  12438.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1921.) 

(8yllabu9  by  the  Court,) 

I.  Criminal  law  ^=>554,  823(10)— Instructions 
that  circumstances  surrounding  killing  roust 
be  gathered  from  testimony  and  statement  er- 
roneous; erroneous  Instruction  not  cured  by 
correct  Instruction. 

It  was  reversible  error  for  the   court  to 
charge  the  jury  that  "the  defendant  has  made 


a  statement  in  which  he  tells  you  that  he  shot 
the  deceased  to  save  Ids  own  life,  to  prevent 
a  felony  from  being  committed  upon  him.  The 
ciroumHainoes  surroundinff  him  at  th$  time  he 
$hot  you  must  gather  from'  the  testimony  and 
the  defendant's  siatement**  (italics  ours),  since 
the  jury  had  Uie  right  to  believe  the  statement 
of  the  defendant  in  preference  to  the  sworn  tes- 
timouy.  Rouse  v.  Sute,  135  Ga.  227(8),  69 
S.  B.  180. 

(a)  While  the  court  elsewhere  in  the  charge 
correctly  instructed  the  jury  upon  this  sub- 
ject, "the  harmful  effect  of  such  an  erroneous 
instruction  cannot  be  obviated  merely  by  a  cor- 
rect instruction  upon  the  same  subject;  the  at- 
tention of  the  jury  must  be  specifically  called 
to  the  previous  error,  and  it  must  be  expressly 
and  explicitly  withdrawn."  Western  ft  Atlan- 
tic R.  Co.  V.  Sellers,  15  Ga.  App.  869  (lb)«  83 
S.  B.  445. 

2.  Other  grounds  of  motion. 

The  other  spedal  groui\ds  of  the  motion 
for  a  new  trial  are  either  without  substantial 
merit,  or  the  alleged  errors  are  not  likely  to 
recur  on  another  trial,  and  the  judgment  over- 
ruling the  motion  for  a  new  trial  is  reversed 
solely  on  account  of  the  error  dealt  with  in 
the  preceding  note. 

Error  from  Superior  (5onrt,  Coffee  County; 
J.  I.  Summerall,  Judge. 

D.  S.  Edenfleld  was  convicted  of  homicide, 
and  he  brings  error.    Reversed. 

C.  A.  Ward  and  Dickerson  k  Kelley,  all  of 
Douglas,  for  plaintiff  in  error. 

A.  B.  Spence,  SoL  Gen.,  of  Waycross,  for 
the  State. 

LUKE,  J.    Judgment  reversed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 

concur. 

(27  Oa.  App.  293> 
CALLAWAY  V.  STATE.    (No.  12459.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1921.) 

(Byllabus  by  the  Court.) 

Criminal  law  ^=s>l  160— Verdlot  authorized  by 
evidenoe  and  approved  by  trial  Judge  not  dis* 
tnrbed. 

In  this  case  the  motion  for  a  new  trial  con- 
tained oDly  the  usual  geueral  grounds.  There 
was  ample  evidence  to  authorize  the  verdict, 
which  has  the  approval  of  the  trial  judge,  and 
this  court  is  powerless  to  interfere. 

Error  from  C?lty  Court  of  Miller  County  ; 
W.  I.  Geer,  Judge. 

Action  by  the  state  against  L.  Z.  Callaway. 
Judgment  for  the  State,  and  defendant  brings 
error.    Affirmed. 

N.  Li  Stapleton,  of  Ck>lquitt,  for  plaintiff  in 
error. 
P.  D.  Rich,  Sol.,  of  Colquitt,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLCK)DWORTH,  J., 
concur. 
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(27  Ga.  App.  909) 

CREWS  V.  STATE.    (No.   12529.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

(8yllabu9  hif  thn  Oaurt.) 

Criminal  law  «=s>l075— Writ  of  error  dismissed 
when  costs  not  paid. 
Tills  case  haviDg  been  entertained  only  upon 
the  condition  tliat  the  costs  be  paid  within  10 
days,  and  the  costs  not  having  been  paid  within 
the  time  limited  by  this  court,  the  writ  of  er- 
ror must  be  dismissed.    Giy.  CJode  1910, 1  6341. 

Brror  from  Superior  Court,  Toombs  Ooon* 
ty;    R.  N.  Hardeman,  Judga 

Proceeding  by  the  State  against  Eugene 
(alias  Fink)  CJrews.  Judgment  for  the  State, 
and  defendant  brings  error.  Writ  of  error 
dismissed. 

Williams  &  Corbitt,  of  Lyons,  for  plaintiff 
in  error. 

W.  F.  Grey,  SoL  Gen.,  of  Swainsboro,  and 
Lankford  &  Rogers,  of  Lyons,  for  the  State. 

LUKE,  J.    Writ  of  error  dismissed. 

BROYLES,  C.  X,  and  BLCODWORTH,  J., 
concur. 


(27  Oa.  App.  310) 

LANDERS  V.  TOUCHSTONE.     (No.  12534.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

(Byllabw  f)y  the  Court) 

Laadlortf  and  tenant  ^s»328(2)— No  lien  for 
money  loaned  with  whicli  to  pay  forftrtlilzen 
pnrehased  on  tenant's  eredlt. 

The  evidence  in  this  case  demanded  a  find- 
ing that  the  landlord  had  no  lien  for  supplies, 
since  the  supplies  were  furnished  to  his  ten- 
ant by  a  tliird  person  on  the  tenant's  credit,  and 
the  mere  furnishing  of  the  money,  tluree  or 
four  weelss  thereafter,  by  the  landlord  to  en- 
able the  tenant  to  pay  promptly  for  the  fer- 
tilizer already  purchased  and  partly  used,  was 
not  necessary  to  make  the  crop;  and,  the  judg- 
ment of  the  trial  judge,  who  tried  the  case  with- 
out a  jury,  in  favor  of  the  landlord,  is  contrary 
to  law  and  the  evidence. 

Error  from  City  0>urt  of  Floyd  Ck)unty; 
W.  J.  Nunnally,  Judge. 

Suit  by  W.  C.  Touchstone  against  H.  B. 
Lenders.  Judgment  for'  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Lee  J.  Langley,  of  Rome,  for  plaintiff  in 
error. 

Deeny  &  Wright,  of  Rome,  for  defendant 
in  error. 

BROYLES,  C.  J.  W.  C.  Touchstone  fore- 
dosed  his  alleged  special  lien  as  landlord 
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for  supplies  furnished  his  tenant,  H.  B. 
Landers,  which  was  levied  upon  crops  grown 
upon  the  rented  lands.  Landers  in  due  time 
filed  his  counter  aflOdavlt,  setting  forth  that 
no  such  lien  as  that  alleged  in  favor  of  the- 
plaintiff  existed,  and  that  the  obligation 
proceeded  upon  was  a  common-law  debt  for 
borrowed  money,  evidenced  by  a  promissory, 
note.  Subsequently,  and  before  the  trial 
was  entered  upon.  Landers,  by  way  of  fur- 
ther defense,  filed  an  additional  affidavit,, 
setting  up  that  he  had  been  adjudicated  a 
bankrupt  and  had  received  his  final  discharge 
in  bankruptcy  from  Hon.  S.  H.  Sibley,  Judge 
of  the  United  States  District  Court  for  the 
Northern  District  of  Georgia,  and  that  the 
debt  proceeded  upon  was  one  dischargeable 
in  bankruptcy,  and  that  the  indebtedness 
had  been  fully  satisfied  canceled  by  opera- 
tion of  law.  It  was  agreed  by  both  parties 
that  the  judge  should  pass  upon  these  ques- 
tions without  the  aid  of  a  Jury,  and,  after 
hearing  evidence,  he  rendered  Judgment  set- 
ting up  the  lien  and  giving  judgment  against 
the  property  levied  upon.  The  case  oomea 
to  this  court  upon  exceptions  to  this  judg- 
ment. 

As  we  view  the  case,  it  is  unnecessary  to 
decide  the  question  as  to  whether  the  debt 
was  one  dischargeable  in  bankruptcy,  etc.» 
since  a  review  of  the  evidence  shows  con- 
clusively that  the  landlord  did  not  have  a 
special  lien  upon  the  crops  raised  upon  the 
rented  lands,  by  virtue  of  Civil  Code  1910, 
S  8848»  which  gives  a  special  lien  to  n 
landlord  for  supplies,  money,  etc.,  furnished 
by  the  landlord  to  make  the  crop.  The  evi- 
dence adduced  upon  the  trial  shows  that  in 
March,  1920,  the  tenant  purchased,  on  his 
own  credit,  from  the  Farmers'  Union,  $250 
worth  of  guano,  to  be  used  in  making  the 
crops  on  the  rented  land.  Subsequently, 
on  May  8,  after  a  portion  of  the  fertilizer 
had  been  used,  the  tenant  obtained  or  bor- 
rowed from  his  landlord  $250  to  pay  for 
the  guano,  giving  to  the  landlord  his  plain 
unconditional  promissory  note  for  this  sum. 
The  tenant  was  a  member  of  the  Farmers' 
Union,  the  landlord  was  not  These  facts 
were  not  contradicted.  The  undisputed  evi- 
dence of  the  tenant,  as  well  as  that  of  an- 
other witness,  was  that  only  members  of 
the  Union  could  buy  fertilizer  therefrom. 
The  tenant,  testified  also  without  contradic- 
tion, that  he  purchased  the  fertilizer  upon 
his  own  credit    The  landlord  testified: 

"Landers  Lthe  tenant]  did  not  buy  the  guano 
from  me,  nor  did  I  buy  it  for  him,  but  I  fur- 
nished the  money  to  pay  for  it  with.  He  bought 
the  guano  from  or  through  the  Farmers*  Union. 
1  was  not  a  member  of  the  Farmers'  Union.  I 
let  Landers  have  the  money  to  pay  for  the 
guano  on  the  8th  day  of  May,  1920.  The  guano 
was  bought  three  or  four  weeks  before  that,  I 
think,  but  am  not  sure  just  when  it  was 
bought" 
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The  facts  narrated  above  were,  in  sub- 
stance, the  evidence  upon  which  the  court, 
sitting  without  the  intervention  of  a  Jury, 
found  that  the  landlord  had  a  special  lien 
on  the  crops.  We  think  the  evidence  was 
legally  insufficient  to  support  such  a  jQnding. 

"Liens  in  favor  of  landlords  furnishing  sup- 
plies arise  by  operation  of  law  from  the  rela- 
tion of  landlord  and  tenant,  as  well  as  by  spe- 
cial contract  in  writing,  whenever  the  landlord 
furnishes  the  articles  enumerated  in  .section 
3348,  or  any  one  of  them,  *to  the  tenant  for 
the  purpose  therein  named/  Civil  Code,  $ 
3348,  par.  1.  The  use  of  supplies  furnished 
for  the  purpose  of  making  the  crop  need  not 
be  proved,  as  it  is  sufficient  to  show  that  the 
landlord  actuaily  fumUhed  the  tmppUeM  and 
intended  them  to  he  so  used.  (Italics  ours.) 
Nash  V.  Orr.  9  Ga.  App.  33  (70  S.  E.  194).*' 
Buxton  V.  Hickman,  18  Ga.  App.  260(1),  89 
S.  E.  380. 

In  the  instant  case  the  landlord  merely 
furnished  the  money  to  pay  for  the  guano 
after  the  tenant  had  purchased  the  same 
from  the  Farmers'  Union  on  his  own  credit, 
and  after  a  portion  of  the  fertilizer  had 
been  used.  It  cannot  therefore  be  said  that 
the  landlord  actually  furnished  the  money 
for  the  purpose  of  making  the  crop,  or  that 
the  furnishing  of  the  money  was  necessary 
to  make  the  crop.  In  the  case  of  Leonard 
V.  Fields,  143  Ga.  480,  85  S.  E.  315,  it  is 
said: 

"It  appears  from  the  evidence  that  the  land- 
lord sold  the  tenants  a  mule,  in  October,  1910, 
reserving  title  to  himself,  and  about  two  months 
thereafter  the  tenants  disposed  of  the  mule. 
The  evidence  does  not  show  that  the  landlord 
sold  the  tenants  the  mule  for  the  purpose  of 
makiiig  the  crop  of  the  ensuing  year,  or  that 
the  furnishing  of  a  mule  was  necessary  to  mane 
the  crop.  In  other  words,  the  evidence  is  in- 
sufficient to  show  that  the  landlord  had  a  spe- 
cial lien  upon  the  crop  raised  upon  the  rented 
premises,  by  virtue  of  Civil  Code,  |  3348,  which 
gives  a  special  lien  to  a  landlord  for  supplies, 
mules,  etc.,  furnished  to  make  the  crop;  and 
this  indebtedness  must  be  treated  as  unsecured 
by  lien  on  the  crop.'*     (Italics  ours.) 

Also,  the  uncontradicted  evidence  shows 
conclusively  that  the  tenant  purchased  the 
guano  from  or  through  the  Farmers'  Union 
on  his  own  credit.  This  being  true,  the 
landlord  had  no  special  lien,  for,  as  was 
held  in  Elliott  v.  Parker,  94  Ga.  620,  20  a 
E.  106: 

"A  landlord  cannot  take  a  lien  for  supplies 
already  furnished  to  bin  tenant  by  a  third  per- 
son on  the  tenant's  credit." 

See,  also,  the  case  of  Brimberry  v.  Mans- 
field, 86  Ga.  792,  13  S.  E.  132,  in  which  it 
was  held: 


''A  landlord  has  no  lien  for  supplies  which 
his  tenant  purchased  from  a  merchant  and  tor 
which  he  stood  the  tenant's  security;  nor  will 
the  fact  that  he  paid  the  note  given  for  the  sup- 
plies, after  it  became  due,  entitle  him  to  such 
lien.^  If  he  ordered  the  supplies  upon  his  own 
credit,  and  in  that  manner  furnished  them  to 
his  tenant,  he  would  be  entitled  to  a  lien  there- 
for." 

Likewise,  see  Scott  ▼.  Pound,  61  Ga.  579, 
where  it  was  said: 

"If  the  tenant  is  the  real  purchaser  [of  the 
supplies]  in  the  first  instance,  not  deriving  title 
through  the  landlord,  there  is  no  lien." 

The  case  of  Rodgers  v.  Black,  99  Ga.  139, 
26  S.  E.  23,  is  also  authority  for  the  proposi- 
tion that  the  landlord  has  a  lien  if  he  was 
the  real  purchaser,  but  otherwise  if  the  ten- 
ant is  the  real  purchaser. 

While  it  is  true  that  such  a  question  is 
generally  one  for  determination  by  a  Jury, 
the  uncontradicted  facts  in  the  case  under 
review  demanded  a  finding  that  the  tenant 
was  the  real  purchaser  of  the  fertilizer  in 
question,  since  he  bought  it  from  the  Farm- 
ers' Union  on  his  own  credit;  and  the  fur- 
nishing of  the  money,  three  or  four  weeks 
thereafter,  by  the  landlord,  to  enable  the  ten- 
ant to  pay  promptly  for  the  guano,  was  not 
necessary  to  make  the  crop;  and  therefore 
the  finding  in  favor  of  the  landlord  was  c<mi- 
trary  to  law  and  the  evidence. 

Judgment  reversed. 

LUKE  and  BLOODWOBTH,  JJ^  concur. 


(27  Oa.  App.  909) 
MORGAN  V.  STATE.     (No.  12527.) 

(Court  of  Appeals  of  Georgia*  Division  No.  !• 

July  26,  1921.) 

(Syllabus  hy  the  Oourt.^ 

Verdict  authorized  by  evidence. 

The  verdict  was  authorized  by  the  evidence 
and  approved  by  the  judge,  and  the  motion  for 
a  new  trial  contained  only  the  usual  general 
grounds. 

EJrror  from  City  Court  of  Dawson ;  M.  C. 
Edwards,  Judge. 

Seab  Morgan  was  convicted  of  an  offenae, 
and  brings  error.    Afllrmed. 

R.  R.  Marlin,  of  Dawson,  for  plaintiff   In 
error. 
W.  H.  Gurr,  SoL,  of  Dawson,  for  the  State. 

BROYLES,  O.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


6a.) 


(27  Ga.  App.  326) 

FRIED  V.  SULLIVAN  et  al.     (No.  12084.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28»  1921.) 
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o£BciaI  capacity  should  first  obtain  leave  of  the 
court  by  which,  he  was  appointed,  since  the 
courts  will  not  permit  the  possession  of  their 
receivers  to  be  disturbed  by  suit  or  otherwise, 
without  their  consent  and  permission.' 


(Syllabus   hy   the   Court,) 

Receivers  ^=» 1 74 (I)— Cannot  be  sHed  for  per- 
sonal injuries  to  no n employee  witliout  leave. 

Without  first  obtaining  leave  from  the  court 
which  appointed  them,  suit  cannot  be  brought 
against  the  receivers  of  a  railroad  company  to 
recover  damages  arising  from  personal  injuries 
to  one  not  an  employee  of  the  receivers  and 
caused  by  the  operation  of  the  railroad  by  the 
receivers. 

Error  from  City  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 

Action  by  Bertba  Fried  against  W.  B.  Sul- 
livan and  others,  receivers  Judgment  for 
defendants  on  demurrer,  and  plaintiff  brings 
error.     Affirmed. 

Jones,  Park  &  Johnston,  of  Macon,  for 
plaintiff  in  error. 

Barrett' &  Hull,  of  Augusta,  for  defendants 
in  error. 

BLOOD  WORTH,  J.  Suit  was  brought  by 
Mrs.  Bertha  Fried  against  the  receivers  of 
the  Georgia  &  Florida  Railway  for  personal 
injuries  received  by  her,  caused  by  the  opera- 
tion of  the  railway.  The  defendants  demur- 
red upon  the  ground  that  the  petition  did 
not  show  that  permission  to  bring  the  suit 
had  been  obtained  from  the  superior  court  of 
Richmond  county,  the  receivers  having  been 
appointed  by  that  court.  The  demurrer  was 
sustained,  and  the  petition  dismhssed,  and  the 
plaintiff  excepted. 

From  the  foregoing  statement  it  will  be 
seen  that  the  record  In  this  case  presents  but 
one  question  for  determination,  and  that  is, 
without  first  obtaining  leave  from  the  court 
which  appointed  them,  can  suit  be  brought 
a^inst  the  receivers  to  recover  damages 
arising  from  personal  Injuries  to  one  not  an 
employee  of  the  receivers,  which  injuries 
were  caused  by  the  operation  of  the  railroad 
by  the  receivers?  To  this  question  we  an- 
swer. No.  While  the  courts  are  not  all 
agreed  in  holding  that  leave  to  sue  a  receiver 
Is  Jurisdictional,  and,  where  not  obtained, 
fatal  to  maintaining  an  action,  this  is  not  an 
open  question  in  Georgia.  This  court  and 
the  Supreme  Court  of  this  state  adhere  to  the 
general  rule  as  laid  down  in  High  on  Receiv- 
ers (4th  Ed.)  293,  294,  as  follows: 

"A  receiver  being  an  officer  of  the  court,  act- 
ing under  its  direction,  and  in  all  thiogs  subject 
to  its  authority,  it  is  contrary  to  the  establish- 
ed doctrine  of  courts  of  equity  to  permit  him 
to  be  made  a  party  defendant  to  litigation,  un- 
less by  consent  of  the  court  appointing  him. 
And  it  is  in  all  cases  necessary  that  a  person 
desiring  to  bring  suit  against  a  receiver  in  his 


f> 


See  Harrell  v.  Atkinson,  9  Ga.  App.  152, 
70  S.  E.  954;  Stephens  v.  Augusta  Tel.  & 
Elec.  Co.,  120  Ga.  1082,  1083,  48  S.  B.  433 ; 
Vestel  V.  Tasker.  123  Ga.  213  (1),  61  S.  iB. 
300;   Jonea  v.  Cosby,  70  Ga.  726. 

It  is  also  said  in  High  on  Receivers  (4th 
Ed.)  296: 

"And  it  is  necessary  to  aver  In  the  complaint 
or  declaration  against  the  receiver  that  leave  of 
court  has  been  granted  to  bring  the  action,  and 
the  absence  of  such  an  averment  is  fatal  upon 
demurrer." 

An  exception  to  this  general  rule  is  found 
In  sections  2788,  2789,  of  the  Civil  Code  of 
1910.  Counsel  for  the  plaintiff  in  error  in- 
sist that  this  exception  is  applicable  to  the 
case  sub  Judlce.  In  this  contention  we  can- 
not agree  with  the  learned  counseL  Section 
2788  is  in  part  as  follows: 

"The  liability  of  receivers,  trustees,  assignees, 
and  other  like  officers  operating  railroads  in 
this  state,  *  *  *  for  injuries  and  damages 
to  persons  in  their  employ,  caused  by  the  negli- 
gence of  coemployees,  or  for  injuries  or  dam- 
ages to  personal  property,  shall  be  the  same  as 
the  liability  now  fixed  by  the  law  governing  the 
operation  of  railroad  corporations  in  this  state 
for  like  injuries  and  damages.'* 

It  will  be  noted  that  this  section  applies 
only  to  injuries  and  damages  to  persons  in 
the  employ  of  certain  officers,  "caused  by  the 
negligence  of  coemployees,  or  for  injuries  or 
damages  to  personal  property."  Section  2789 
is  as  follows: 

"Suits  may  be  brought  against  either  of  such 
officers  in  the  same  county,  and  service  may  be 
perfected  by  serving  them  or  their  agents  in  the 
same  manner,  as  if  the  suit  had  been  brought 
against  the  corporation  whose  property  or 
franchise  is  being  operated  by  them,  and  all 
such  suits  may  be  brought  without  first  hav- 
ing obtained  leave  to  sue  from  any  court." 

The  two  sections  above  referred  to,  so  far 
as  applicable  to  this  case,  were  codified  from 
the  act  approved  December  16,  1895  (Ga.  L. 
1895,  p.  103),  and  the  words  "either  of  such 
ofl3cers,'*  In  section  2789,  evidently  refer  to 
the  ofl^cers  named  In  section  2788,  to  wit, 
"receivers,  trustees,  assignees  and  other  like 
officers."  It  Is  equally  clear  that  "suits,*' 
"the  suit,"  and  "such  suits,"  as  used  in  sec- 
tion 2789,  apply  only  to  suits  brought  imder 
section  2788  against  the  "officers  operating 
railroads  In  this  state,  or  partially  In  this 
state,  for  injuries  and  damages  to  persons  in 
their  employ,  caused  by  the  negligence  of  co- 
employees,  or  for  injuries  or  damages  to  per- 
sonal  property."    Under  this  ruling  the  court 


^=9For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  I^igests  and  Ilidexes 


128 


108  SOUTHEASTERN  REPORTER 


(Ga. 


did  not  err  in  sustaining  the  demurrer  to 
the  petition  and  dismissing  It. 
Judgment  affirmed. 

BROYLES,  0.  J^  and  LUKE,  J^  concur. 


<27  Ga.  App.  185) 

PLUMMER  V.  STATE.     (No.   12379.) 

<Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

June  14,  1921.    Rehearing  Denied 

June  30,  1921.) 

(SyUabuB  hv  the  Couri.) 


1.  Criminal  law  ^b»828— Failure  to  ohailge  on 
circumstantial  evidence,  without  written  re- 
quest, not  error,  when  evidence  not  wholly 
circumstantial. 

The  defendant's  conviction  not  depending 
wholly  upon  circumstsntial  evidence,  the  court 
did  not  err,  in  the  absence  of  an  appropriate 
written  request,  in  failing  to  instruct  the  jury 
upon  the  law  of  circumstantial  evidence. 

2.  Criminal  law  «=»9I8(5)— Judges  <d=3»49(2)— 
Judge's  statement  that  verdict  was  correct 
not  ground  for  new  trial,  and  did  not  dis- 
qualify Judge  to  pass  on  motion. 

There  is  no  merit  in  those  special  grounds 
of  the  motion  for  a  new  trial  that  assigned 
error  because  the  judge,  after  the  verdict  had 
been  returned  and  before  passing  sentence  on 
the  defendant,  stated  from  the  bench  that  he 
thought  the  verdict  was  '^eminently  correct.*' 
Nor  did  such  expression  disqualify  the  judge 
from  passing  upon  the  defendant's  motion  for 
a  new  trial. 

3.  Criminal  law  «s»78l(6),  922(5)  —  Charge 
that  uncorroborated  confession  was  Insuffl- 
oiont  should  be  given,  but  failure  to  give  not 
ground  for  new  trial. 

The  remaining  special  grounds  of  the  mo- 
tion for  a  new  trial  are  without  substantial 
merit. 

4.  Adultery  ^=9 1 4— Fornication  ^=>9— Modes  of 
proving  marriage  specified. 

The  defendant  was  convicted  of  the  offense 
of  adultery  and  fornication.  While  the  evi- 
dence did  not  demand  a  finding  that  she  was  a 
married  woman  at  the  time  of  the  commission 
of  the  offense  charged,  it  was  ample  to  au- 
thorize Uiat  finding.  SSuch  a  fact  may  be  shown, 
either  directly  or  circumstantially.  "The  fact 
of  the  marriage  may  be  at  least  prima  facie 
shown  by  any  of  the  following  methods:  By 
proof  of  general  repute  in  family  (Civil  Code 
1910,  {  5764) ;  by  proof  of  general  reputation 
in  tike  community  (Drawdy  v.  Hesters,  130 
Oa.  161  [1],  60  S.  B.  451,  15  L.  R.  A,  [N.  S.J 
190;  Clark  v.  Cassity,  62  Ga.  407;  Wood  v. 
State,  62  Ga.  406) ;  by  proof  of  the  fact  that 
the  man  or  the  woman,  as  the  case  may  be, 
lives  together  with  a  person  of  the  opposite 
sex,  as  his  or  her  spouse,  with  general  recog- 
nition in  the  community  of  their  being  married 
to  each  other  (Clark  v.  Cassidy,  supra)." 
Miller  v.  State,  9  Ga.  App.  827,  72  S.  E.  279, 
The  verdict  was  authorized  by  the  evidence, 


and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  triaL 

Error  from  City  Court  of  Dublin;  S.  W. 
Sturgls,  Judge. 

Georgia  Plummer  was  convicted  of  an  of- 
fense, and  she  brings  error.    Affirmed. 

S.  P.  New»  of  Dublin,  for  plaintiff  in  error. 
William  Brunson,  of  Dublin,  for  defendant 
in  error. 

BROTLES,  O.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 

On  Motion  for  Rehearing. 

BROYLES,  C.  J.  The  plaintiff  in  error 
makes  a  motion  for  a  rehearing  of  this  case 
upon  the  ground  that  this  court  inadvertent- 
ly overlooked  the  twelfth  ground  of  the 
amendment  to  the  motion  for  a  new  trial, 
and  the  decision  in  Lucas  v.  State,  110  Ga. 
766,  86  S.  E.  87.  That  ground  of  the  motion 
was  included  in  the  third  division  of  the 
decision  of  this  court,  which  was  as  follows: 

"3.  The  remaining  special  grounds  of  the  mo- 
tion for  a  new  trial  are  without  aubstantial 
merit." 

The  twelfth  ground  of  the  motion  c<Ha- 
plained  that  the  court  charged  that  "all  con- 
fessions  should  be  scanned  with  care  and 
should    be   received   with   great    caution." 
There  were  several  exceptions  to  this  charge, 
but  the  only  one  argued  by  counsel  for  the 
plaintiff  in  error,  in  his  motion  for  a  rehear- 
ing, is  that  the  court  erred  in  not  charging 
that  an  uncorroborated  confession  was  not 
of  itself  sufficient  in  law  to  warrant  a  con- 
viction.   We  agree  with   counsel  that   the 
court  should  have  so  charged;  but,   under 
all  the  particular  facts  of  the  case,  we  do 
not  think  this  error  requires  a  new  trial. 
While  in  Lucas  v.  State,  supra,  the  broad 
and  sweeping  statement  is  made,  that  such 
a  charge  '*i8  an  essential  and  vital  part  of 
the  law  as  to  confessions,  and  without  it  no 
charge  on  this  subject  can  he  fair  and  com- 
plete," the  court  further  on  in  its  opinion 
says  that — 

"The  evidence  relied  on  by  the  state  as  cor- 
roborative of  this  alleged  confession  was  by  no 
means  strong,  and  it  is  impossible  for  us    to 
know  that  the  jury  did  not  disregard  this  evi- 
dence altogether,  and  base  their  verdict  exclu- 
sively upon  the  testimony  relating  to  the  con- 
fession.    The    case,    at    best,    is    close     and 
doubtful,  and  it  U  hf  no  meant  clear  that  the 
etndence  tcarr anted  a  conviction.    It  was  there^ 
fore  essential  to  the  fairness  of  the  trial   that 
the    jury    should    have    discmctly    understood 
that  they  could  not  lawfully  convict  upon   the 
confession  alone,  and  that  it  was  incumbent  up- 
on them  to  pass  on  and  determine  the   all-im- 
portant question  whether  or  not  the  confession, 
if  proved  to  their  satisfaction,'  was  corroborated 
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by  other  eyidenoe '  whldi»  in  connection  with 
the  confesflion  itseljC^  waa  luffidently  strong 
and  convincing  to  satisfy  their  minds  beyond 
a  reasonable  doubt  of  the  gnilt  of  the  accased.** 
(Italics  ours.) 

It  is  well  settled  that  a  dedsion  of  the 
Supreme  Court  should  be  construed  in  its 
entirety  and  in  the  light  of  the  particular 
facts  of  the  case  then   under  review,  and 
that  a  broad  and  sweeping  ruling,  applicable 
to  all  cases,  is  obiter,  and  not  binding  on 
this  court,  if  such  ruling  was  not  necessary 
for  the  determination  of  the  case.    When 
the  decision  in  the  Lucas  Case  is  so  con- 
strued, it  merely  appears  that,  under  the  spe^ 
ciflo  facts  of  tluH  case,  the  failure  of  the 
judge  to  charge  the  principle  of  law  referred 
to  was  reversible  error,  and  that  the  broad 
general  ruling,  to  the  effect  that  it  would  be 
anch  an  error  in  any  case,  was  obiter,  and 
not  bhoLding  on  thia  court    See^  also,  Budcer 
V.  State,  2  Ga.  App.  140,  58  S.  BX  295,  where 
it  was  held  that,  where  the  state  dep^ided 
entirely  upon  a  confession  to  authorize  a 
conviction,  it  was  reversible  error  for  the 
court  to  fall  to  instruct  the  Jury  that  a  con- 
Ticlion  was  not  authorlaed  unless  th^  con- 
fession waa  corroborated.    The  instant  case 
was  not  ''dose  and  doubtful,"  as  was  the 
Lucas  Case,  and  the  state  did  not  ''depend 
entirely  upon  a  confession  to  authorize  a 
conviction,"  as  in  the  Rucker  Case.    On  the 
contrary,  the  evidence  in  the  present  case, 
vHth   the  defendant's    confession    excluded, 
amply  authorized,  if  it  did  not  demand,  be- 
yond  a    reasonable   doubt   the   verdict   of 
guilty.    It  is  therefore  our  <>pinlon  that  the 
failure  of  the  judge  to  charge  as  complained 
of  does  not  require  another  trial  of  the  case. 
Rehearing  denied. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Oa.  Aw.  US) 

EVANS  V.  STATE.    (No.  12565.) 

<Oonrt  of  Appeals  of  Georgia,  Division  No.  1. 

July  26, 1921.) 

(Syllabus   ly   the  Court,) 
f.  Criminal  law  «=»5II(2),  741(5),  789(2)— 
iRstnicflons  oa  "reasonable  doubt"  and  cor- 
roboration of  aooompiioe  not  erroneous. 

There  is  no  error  in  the  instmctions  de- 
fining a  ''reasonable  doubt,"  or  in  those  relating 
to  corroboration  of  an  accomplice,  of  which 
complaint  Is  made  in  the  motion  for  a  new  trial. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reason- 
able Doubt.] 

2.  Criminal  law  <Sb»II59(5)  —  Appellate  court 
cannot  hold  verdict  oontraiy  to  evidenee  when 
tilers  is  sllflht  evidence  to  oorroborate  teatl- 
■ony  of  accomplice. 

|*The  sufficiency  of  the  corroboration  of  the 
teetimoDy  of  the  accomplice  to  produce  con- 
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viction  of  the  defendant's  gnUt  is  peculiarly  a 
matter  for  the  Jury  to  determine.  If  the  yer- 
dict  18  founded  on  slight  evidence  of  corrobora- 
tion connecting  the  defendant  with  the  crime,  it 
cannot  be  said,  as  a  matter  of  law,  that  tho 
verdict  is  contrary  to  the  evidence.** 

Brror  from  Superior  Ck>urt,  Taliaferro 
County;  B.  T.  Shurley,  Judge. 

Robert  Evans  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

J.  A.  Mitchell,  of  Crawfordville,  for  plain- 
tiff In  error. 

M.  L.  Felts,  Sol.  Gen.,  of  Wairr^too,  for 
the  State. 

BLOODWORTH,  J.  [1]  1.  The  court 
did  not  err  in  diarging  the  Jury: 

(a)  ^A  reasonable  doubt  is  snch  a  doubt  as 
would  arise  in  the  mind  of  an  honest  Juror  seek- 
ing to  do  his  duty,  seeking  the  truth  of  the 
transaction,  seeking  to  do  Justice  between  the 
state  and  the  accused,  and  would  not  be  such  a 
doubt  as  would  arise  in  the  mind  of  a  dishonest 
Juror  or  who  would  go  into  the  Jury  box  for 
the  purpose  of  discharging  the  defendant." 

(b)  "I  charge  you  that  it  is  not  essential 
that  the  testimony  shall  of  itself  be  sufficient 
to  warrant  a  verdict  of  guilty— that  is  corrob- 
orating evidence,  or  that  the  corroborating  tes- 
timony of  the  accomplice  shall  be  corroborated 
in  every  particular— but  is  necessary,  in  addi- 
tion to  the  corroboration  of  an  accomplice,  that 
the  testimony  shall  be  of  itseU  sufficient  to 
raise  the  inference  of  the  defendant's  guilt,  and 
sufficient  to  connect  the  defendant  with  the 
perpetration  of  the  crime,  and  tend  to  show  his 
guilt,  and  the  sufficiency  of  the  corroboration 
is  a  question  for  you  to  determino." 

[2]  2.  The  chief  witness  against  plain- 
tiff in  error  was  his  coindictee,  who.  In  the 
briefs  of  oounsd  for  both  the  state  and  the 
defendant,  la  admitted  to  be  an  accomplice. 
In  Hargrove  v.  State,  126  6a.  274,  M  S.  E. 
166,  Justice  Bvans  said: 

''It  is  necessary  that  the  testimony  of  an  ac- 
complice be  corroborated  by  evidence  connect- 
ing the  defendant  with  the  perpetration  of  the 
offense,  in  order  to  authorise  a  conviction.  It 
is  not  required  that  this  corroboration  shall  of 
itself  be  sufficient  to  warrant  a  verdict,  or  that 
the  testimony  of  the  accomplice  be  corroborated 
in  every  material  particular.  Taylor  v.  State, 
110  Ga.  151;  Dizon  v.  State,  116  Qa.  186. 
Slight  evidence  from  an  extraneous  source  iden- 
tifying the  accuse^  as  a  participator  in  the 
criminal  act  will  be  sufficient  corroboration  of 
the  accomplice  to  support  a  verdict.  Evans  v. 
State,  78  Ga.  351;  Roberts  v.  State,  55  Ga.  220. 
The  sufficiency  of  the  corroboration  of  the  tes- 
timony of  the  accomplice  to  produce  conviction 
of  the  defendant's  guilt  is  peculiarly  a  matter 
for  the  Jury  to  determine.  If  the  verdict  is 
founded  on  slight  evidence  of  corroboration 
connecting  the  defendant  with  the  crime,  it 
cannot  be  said,  as  a  matter  of  law,  that  the 
verdict  is  contrary  to  the  evidence.  Chapman 
V.  State,  109  Ga.  165." 
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The  conviction  In  the  case  under  consid- 
eration "is  founded  on  slight  evidence  of 
corroboration  connecting  the  defendant  with 
the  crime,"  and  the  Jury  by  their  verdict 
having  said  that  this  corroboration  was  suffi- 
cient to  authorize  a  conviction,  and  their 
finding  having  been  approved  by  the  trial 
judge,  this  court  cannot,  as  a  matter  of  law, 
say  that  the  verdict  Is  contrary  to  the  evi- 
dence. See,  also,  AngUn  v.  State,  14  Ga.  App. 
566,  81  S.  E.  804. 

Judgment  affirmed. 

BROYL£)S,  O.  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  292) 

BOATRIGHT  v.  STATE.    (No.  12453.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1921.) 

(SvllaJ>U8  hy  the  Oawi.) 

1.  Criminal  law  (d=:>M 5 1— Decision  on  applloa^ 
tlon  for  continuance  not  reversed  exoept  for 
abuse  of  discretion. 

"All  applicatlonB  for  continuances  are  ad- 
dressed to  the  sound  legal  discretion  of  the 
trial  judge  (Penal  Ck>de,  |  902),  and  his  deci- 
sion thereon  will  not  be  reversed  unless  there 
has  been  a  plain,  palpable,  and  flagrant  abuse 
of  this  discretion.  Curry  v.  State,  17  Ga.  App. 
377,  87  S.  E.  685,  and  cases  there  cited." 
Smith  V.  State,  21  Ga.  App.  237  (1),  94  S.  E. 
265. 

2.  Criminal  law  «s>594(4)— Denial  of  continn- 
anoe  for  slokness  of  witness  held  not  abuse 
of  disoretlon. 

Under  the  foregoing  ruling,  and  the  facts 
of  the  instant  case,  induding  the  note  of  the 
trial  judge  that  *'she  [the  witness  on  account 
of  whose  alleged  illness  the  continuance  was 
asked]  was  placed  upon  the  stand  and  subjected 
to  a  lengthy  examination,  and,  after  seeing  her 
upon  the  stand  and  hearing  her  testify,  the 
court  reached  the  conclusion  that  she  was  not 
too  ill  for  the  case  to  proceed,"  this  court 
cannot  say,  as  a  matter  of  law,  that  the  judge 
abused  his  discretion  in  denying  the  contin- 
uance. 

3.  Criminal  law  ^=»753( I)— Refusal  to  direcf 
verdict  not  error. 

Under  repeated  rulings  of  this  court  and 
of  the  Supreme  Court,  it  is  never  error  for  the 
court  to  refuse  to  direct  a  verdict. 

4.  IMotlon  for  new  trial  properly  overruled. 

There  was  evidence  to  support  the  verdict, 
which  has  the  approval  of  the  trial  Judge,  and 


for  no  reason  assigned  did  the  court  err  in 
overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Bacon  County; 
J.  I.  Summerall,  Judge. 

Wyley  Boatrlght  was  convicted  of  an  of- 
fense, and  brings  error.    AfQrmed. 

H.  L.  Causey  and  B.  H.  Williams,  both  of 
Alma,  for  plaintiff  In  error. 

A.  B.  Spence,  SoL  Gen.,  of  Waycross,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 

concur. 


(27  Oa.  App.  S18> 
SIMITH  V.  STATE.    (No.  12566.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

(Bylldbus  5y  the  Court,) 

1.  Master  and  servant  ^s»67— Intent  to  de- 
fraud at  execution  of  contract  essential  to 
ofFense. 

Before  one  can  lawfully  be  convicted  of  a 
violation  of  the  'labor  contract  act"  of  1903 
(Pen.  Code  1910,  S  715),  it  must  be  proved 
that  at  the  time  of  the  execution  of  the  contract 
he  had  formed  the  intent  to  defraud.  Proof 
of  facts  indicating  that  he  formed  a  fraudulent 
intent  after  the  advances  were  made  is  not 
sufficient  to  authorize  a  conviction.  Bedwine  v. 
State,  17  Gki.  App.  560,  87  S.  B.  829. 

2.  Conviction  unauthorized  by  evidenoo. 

Under  this  ruling  and  the  facts  of  the  in- 
stant case,  the  conviction  of  the  accused  was 
unauthorized  by  the  evidence,  and  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

Error  from  City  Court  of  Morgan;  Bw  L>. 
Smith,  Judge. 

Ben  Smith  was  convicted  of  an  offense, 
and  he  brings  error.    Reversed. 

J.  H.  Dorsey,  of  Morgan,  and  W,  I.  G^eer, 
of  Colquitt,  for  plaintiff  in  error. 

A.  L.  Miller,  Sol.  pro  tem.,  of  Edison,  for 
the  State. 

BR0YLE3S,  (X  J.    Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  ooncnr. 
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(27  Oa.  App.  2dS) 

HENNON  el  al.  v.  MITCHELL.    (No.  12433.) 

(Court  of  Appeals  of  Georgia,  Diyialon  No.  1. 

Jxdj  18,  1921.) 

(8yttdbu9  ly  the  Court  J 

I.  lastmcttOB  not  erronoous. 

None  of  the  excerpts  from  the  charge  of 
the  coart,  set  out  in  the  motion  for  a  new 
trial,  when  considered  in  the  light  of  the  en- 
tire charge  and  the  facta  of  the  case,  contains 
reversible  error. 


2.  Appeal  and  error  ^=s>302 (3)— Ground  of  mo- 
tion not  considered  when  the  evidence  ob- 
jected to  not  set  forth  or  attached. 

The  ground  of  the  motion  for  a  new  trial 
complaining  of  the  admission  of  certain  docu- 
mentary evidence  cannot  be  considered,  as  the 
evidence  is  not  set  forth  in  the  ground,  either 
literaUy  or  in  substance,  nor  attached  thereto 
as  an  exhibit. 

3.  Landlord  and  tenant  ^s>3 10 (I)— Landlord 
entitled  to  double  rent  without  provlno  de« 
mand  when  Issue  not  raised  by  counter  affi- 
davit. 

Upon  the  trial  the  plaintiif  landlord  did  not 
prove  any  demand  for  the  possession  of  the 
premises  in  dispute,  but  the  tenant  did  not  raise 
this  issue  in  his  counter  affidavit,  and  there- 
fore the  plaintiff  was  entitled  to  recover  double 
rent,  if  entitled  to  recover  any  rent,  from  the 
date  of  the  issuance  of  the  dispossessory  war- 
rant. 

4.  Motion  for  new  trial  properiy  overruled. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Etror  from  Otty  Gonrt  of  Floyd  Gonnty; 
W.  J.  Nunnally,  Judge. 

Action  by  LUlle  Mitchell  against  Jeff  Hen- 
non  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Harris  &  Harris,  of  Rome,  for  plaintiffs  in 
error. 

Max  Meyerhardty  of  Borne,  for  defendant 
in  error. 

BROYLES,  a  J.  [1-4]  The  third  headnote 
above  needs  elaboration.  The  plaintiff  land- 
lord swore  out  a  dispossessory  warrant 
against  the  defendants  on  November  17, 1919, 
in  which  she  alleged  that  they  had  failed  to 
pay  the  rent  for  the  year  1919,  which  was  due 
on  November  15,  1919,  and  that  she  desired 
possession  of  the  land,  and  that  the  defend- 
ants had  refused  to  give  her  such  possession. 
The  defmdants  filed  a  counter  affidavit  and 
gave  the  required  l)ond.  Upon  the  trial  the 
plaintiff  asked  for  double  rent,  and  the  judge 
charged  the  Jury  that,  if  they  found  any 
amount  for  her,  they  should  double  that 
amount.  A  verdict  in  favor  of  the  plaintiff 
for  ^72.34  and  the  possession  of  the  premises 
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was  returned,  and  the  defendants'  motion  for 
a  new  trial  was  overruled,  and  they  excepted. 

Ck)un6el  for  the  plaintiffs  in  error  contend 
that,  as  no  demand  for  the  possession  of  the 
premises  was  shown  on  the  trial,  the  plain- 
tiff was  not  entitled  to  recover  double  rent. 
Such  is  the  generaj  rule.  However,  where,  as 
in  this  case,  the  question  as  to  demand  is  not 
raised  in  the  counter  affidavit,  **it  will  be  pre- 
sumed to  have  been  made  as  a  prerequisite 
to  the  issuance  of  the  warrant,"  and.  "the 
plaintiff  would  be  entitled  to  recover  from 
the  tenant  double  rent  from  the  date  of 
the  issuance  of  the  dispossessory  warrant." 
Hlndman  v.  Raper,  143  Ga.  643  (2),  85  S.  B. 

843;    Bowling  v.  Hathcock,  26  Ga.  App. , 

107  S.  B.  384. 

Judgment  affirmed. 


LUKB  and  BLOODWORTH,  JJ.,  concur. 


(27  Ga.  App.  284) 
DAVENPORT  v.  STATE.    (No.  12410.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12, 1921.) 

(Syllabua  hy  the  Court,) 

I.  Burglary  ^s»4  —  Criminal  law  ^ss»29  — 
"Place  of  business"  Includes  sherllfs  place 
of  business  in  courthouse;  that  defendant  also 
guilty  ef  larceny  from  house  does  not  affect 
guilt  of  burglary  from  place  cf  busluess. 

The  words  "place  of  business,"  as  used  in 
the  statute  defining  burglary,  mean  any  house 
occupied  as  a  place  of  business  by  another,  in 
which  valuable  goods  are  contained,  and  this  is 
so  regardless  of  whether  such  place  of  business 
be  located  in  a  private  or  pubUe  building. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Place  of 
Business.] 

2.  Motion  for  new  trial  properly  denied. 

The  several  special  grounds  of  the  motion 
for  a  new  trial  are  without  merit,  and,  under 
the  foregoing  ruling  and  the  facts  of  the  in- 
stant case,  the  trial  court  did  not  err  in  deny- 
ing a  new  trial. 

Error  from  Superior  CJourt,  Glynn  Gounty ; 
J.  P.  Highsmith,  Judge. 

CJharlie  Davenport  was  convicted  of  bur- 
glary, and  he  brings  error.   Affirmed. 

.  R.  W.  Durden  and  Henry  O.  Farr,  both  of 
Brunswick,  for  plaintiff  in  error. 

A.  V.  Sellers,  Sol.  Gto.,  of  Baxley,  for  the 
State. 

LUKE,  J.  [1]  Ttxe  defendant  was  indicted 
for  and  convicted  of  hurglary.  The  indict- 
ment charged  him  with  breaking  and  en- 
tering, with  intent  to  commit  a  larceny,  the 
office  of  R.  S.  Pyles,  sheriff  of  Gljmn  county, 
the  same  being  the  latter's  place  of  business, 


^=>For  other  caaes  see  same  topic  and  KBY-NUMBBR  tn  aU  Key-Numbered  Dlaesta  and  IndexM 
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where  valuable  goods,  wares,  and  articles 
were  contained.  Upon  tlie  trial  the  evidence 
adduced  showed  that  the  sheriff's  ofllce  was 
located  In  the  courthouse,  and  was  his  place 
of  business,  and  that  valuable  articles  were 
stored  therein.  There  was  also  evidence  of 
both  a  breaking  and  an  entering.  The  other 
necessary  ^.ements  of  burglary  were  proved. 
The  only  contention  of  the  defendant  that 
warrants  any  discussion  is  that  the  verdict 
finding  him  guilty  is  contrary  to  law,  since 
he  could  not  be  legally  convicted  of  burglar- 
izing a  public  building.  Section  146  of  the 
Penal  Code  of  1910  defines  burglary  to  be: 

'^The  breaking  and  entering  into  the  dwell- 
ing, mansion,  or  storehonse,  or  oiker  plaoe  of 
ImaineM  of  another,  where  valuable  goods, 
wares,  produce,  or  any  other  article  of  value 
are  contained  or  stored,  with  intent  to  commit 
a  felony  or  larceny."     (Italics  onrs.) 

The  italicized  clause^  *'other  place  of  busi- 
ness of  another/'  was  the  provision  of  the 
above  Ck)de  section  under  which  the  defend- 
ant was  indicted  and  convicted.  Had  he  been 
indicted  for  and  convicted  of  burglary  of  the 
courthouse,  the  defendant's  contention  mlg^t 
be  meritorious.  However,  the  mere  fact  that 
the  place  of  business  burglarized  was  situat- 
ed in  the  courthouse,  a  public  building, 
would  make  the  offense  none  the  less  bur- 
glary. Nor  would  the  mere  fact  that  under 
section  180  of  the  Penal  Oode  the  accused 
may  i^lso  have  been  guilty  of  larceny  from 
the  house  prevent  him  from  being  legally 
tried  and  convicted  of  burglary,  where,  as 
in  the  instant  case,  all  the  necessary  elements 
of  burglary  were  proved.  In  Keenan  v. 
State,  10  Ga.  App.  782,  793,  74  S.  E.  297,  it 
was  held: 

•rrhls  statute  [Penal  Code,  |  146]  enlarges 
the  common-law  definition  .  of  burglary ;  for 
burglary  at  common  law  was  the  breaking  and 
entering  a  mansion  or  dwtiling  house  with  in- 
tent to  commit  a  felony  or  larceny  therein. 
This  section  of  the  Code  includes,  not  only  a 
dwelling  house  or  mansion,  but  any  storehouse 
or  other  place  of  business  where  valuable  goods 
of  any  character  are  contained  or  stored.  The 
words  'other  place  of  business/  considered  with 
the  context,  clearly  mean  a  house  used  as  a 
place  of  business,  but  are  not  intended  to  be 
restricted  to  a  house  used  as  a  storehouse  or 
of  the  nature  of  a  storehouse.  They  include  any 
house  utied  as  a  plaoe  of  business  "by  another, 
where  valuable  goods  are  contained,  whether 
it  be  a  storehouse  or  not.**    (Italics  ours.) 

This  decision  is  clearly  authority  for  the 
proposition  that  one  may  be  convicted  of 
burglarizing  the  place  of  business  of  another, 
regardless  of  the  nature  of  the  house  In 
which  the  place  of  business  is  located. 

[2]  The  several  special  grounds  of  the  mo- 
tion for  a  new  trial  are  without  merit,  and, 
under  the   foregoing  ruling,   and  the  facts 


adduced  on  the  trial,  the  lower  court  did  not 
err  in  denying  the  defendant  a  new  trial. 
Judgment  affirmed. 

BROYLES,  a  J-  and  BLOODWORTH,  J.^ 
concur. 

(27  Oa.  App.  286) 
DAVENPORT  v.  STATE.    (Ne.  1241 1.) 

(Court  of  Appeals  of  Georgia,  Division  No.  V 

July  12, 1921.) 

(Syllabus  by  the  Court,) 

1.  Criminal  law  ^=s>828— Fuller  or  more  spe* 
olflc  instructlona  should  be  requested  In  writ* 
log. 

None  of  the  grounds  of  the  amendment  to 
the  motion  for  a  new  trial  contains  reversible 
error;  they  all  relate  to  the  charge  of  the  court, 
and  the  portions  thereof  excepted  to  are  cor- 
rect statements  of  the  law  applicable  to  the 
facts  of  the  case;  and.  If  the  defendant  desired 
any  fuller  or  more  specific  instructions,  he 
should  have  presented  to  the  court  a  written 
request  therefor. 

2.  Sufflelency  of  evidenee. 

The  evidence  authorised  the  verdict,  and» 
no  error  of  law  appearing,  the  judgment  over- 
ruling the  motion  for  a  new  trial  must  be  af- 
firmed. 

Brror  from  Superior  Court,  Glynn  County  \ 
J.  P.  Highsmith,  Judga 

Charlie  Davenport  was  convicted  of  an 
offense,  and  he  brings  error.    Affirmed. 

R.  W.  Durden  and  Henry  O.  Farr,  both 
of  Brunswick,  for  plaintiff  in  ^ ror. 
A.  V.  Sellers,  Sol.  Grcn.,  of  Bazley,  for  the 

State. 

LUKE),  J.    Judgment  affirmed. 

BROYLIBS,  O.  J.,  and  BLOODWORTH,  J. 

concur. 


(27  Ga.  App.  288> 
DAVENPORT  v.  STATE.    (No.  12412.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12, 192L) 

(Syllabus  by  the  Court.) 

1.  Criminal  law  ^==>822(l)— Instrnotlons  oom- 
plalned  of  should  be  considered  In  light  of  evU 
dence  and  entire  oharge. 

When  considered  In  connection  with  the 
entire  charge  of  the  court  and  in  the  light  of 
the  evidence,  the  excerpts  from  the  charge  of 
which  complaint  is  made  in  the  motion  for  «k 
new  trial  are  not  erroneous  for  any  reasi^n 
assigned. 

2.  Suffldeney  of  evidence. 

The  evidence  amply  authorized  the  verdiet» 
which  has  the  approval  of  the  trial,  and  tb% 
court  did  not  err  in  overruling  the  motion  foir 
new  trial. 
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Error  from  Superior  Court,  Glyim  Ctoimty; 
J.  P.  Hlgbsmltb,  Judge. 

Caiarlie  Davenport  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

R,  W.  Durden  and  Henry  O.  Farr,  both  of 
Brunswick,  for  plaintiff  in  error. 

A.  V.  Skiers,  SoL  Gen.,  of  Bazley,  for  the 
State. 

LUKE,  J.    Judgment  affirmed. 

BROYLBS.  a  J^  and  BLOOD  WORTH,  J., 
concur. 


(27  Ga.  App.  277) 

WILKINSON  V.  BRAY.    (No.  11886.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  1. 

July  12,  1021.) 

(ByUabus  hy  the  Court.) 

1.  NegllBsnoe  ^s>93(l)— Aatomoblle  driver's 
negflgenoe  not  Impvted  to  guest. 

On  the  trial  of  a  rait  for  damages  on  ae- 
eomit  of  personal  injories  resulting  from,  a  col- 
lUoD  of  two  antomobOes,  when  the  plaintiff 
was  riding  in  one  of  them  as  an  invited  guest 
of  its  driver,  the  court  erred  in  rejecting  evi- 
dence that  the  driver  was  not  in  the  plaintiff's 
employ,  and  not  her  agent,  and  that  she  had 
no  control  over  the  car.  This  is  trne  because 
the  negligence  of  the  driver  of  a  private  ve- 
hicle is  not  imputable  to  a  person  riding  in  it 
as  an  invited  guest,  where  that  person  had  no 
right,  or  was  under  no  duty,  to  control  or  in- 
fluence the  driver's  conduct. 

2.  Appeal  and  error  ^=s>302(l)--GrouBd  of  mo- 
tion for  new  trial  requiring  referenoe  to 
other  grounds  not  oonslderedd 

Grounds  of  a  motion  for  a  new  trial  should 
be  complete  in  themselves;  and,  when  a  par- 
ticular ground  is  under  consideration,  refer- 
ence to  other  grounds  should  not  be  required 
in  order  to  understand  the  assignments  of  er- 
ror. 

8.  Highways    «=s>l75( I )— Munlelpal    oorpora- 
tlons  ^=s>705(4)-*Violatlon  of  penal  statute 
regulating  automobiles  on  streets  and  high- 
ways Is  negligence  per  se. 
The  violation  of  a  penal  statute  proximately 
causing  an  injury  is  negligence  per  se,  and 
the  court  may  so  instruct  the  jury. 

Error  from  CAty  Oourt  of  Yaldosta ;  J.  G. 
Cranford,  Judge. 

Action  by  Mrs.  J.  M.  Wilkinson  against  C. 
W.  Bray.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Reversed. 

6.  A  Whitaker,  of  Valdosta,  and  Dorsey, 
Shelton  &  Dorsey,  of  Atlanta,  for  plaintiff 
In  error. 

E.  K.  Wilcox,  of  Valdosta,  for  defendant 
In  error. 


BL(X)DWORTH,  J.  Mrs.  J.  M.  Wilkinson 
brought  suit  against  C.  W.  Bray  for  damages 
on  account  of  personal  injuries  resulting 
from  a  collision  of  the  defendant's  automobile 
with  an  automobile  driven  by  W.  D.  EYench, 
in  which  she  was  riding,  the  plaintiff  alleging 
that  the  collision  was  caused  by  negligence  of 
the  defendant  in  various  particulars.  The 
defendant  filed  an  answer  denying  liability, 
and  alleging  that  **8aid  collision  and  all  of 
its  consequences,  if  attributable  to  the  fault 
of  any  one,  was  attributable  to  the  fault  and 
negligence  of  W.  E.  French,  who  was  at  the 
time  in  charge  of  and  driving  the  automobile 
in  which  plaintiff  was  riding;"  the  answer 
containing  specific  allegations  of  negligence 
on  the  part  of  French.  There  was  a  verdict 
for  the  defendant.  The  plaintiffs  motion  for 
a  new  trial  was  overruled,  and  she  excepted. 

[1]  1.  On  the  trial  of  the  case  it  was  shown 
that  at  the  time  of  the  accident  the  plaintiff 
was  riding  in  the  car  of  French  as  liis  guest. 
She  offered  evidence  to  dxow  that  French 
had  no  interest  whatever  in  the  mission  oa 
which  she  was  going,  that  he  was  not  her 
agent  or  in  her  employ,  and  that  she  had  no 
control  over  the  movements  of  his  car.  Gn 
objection  that  this  evidence  was  irrelevant 
and  immaterial,  it  was  rejected.  We  think 
this  was  such  an  error  as  to  require  the 
grant  of  a  new  triat  Secti(m  3475  of  the 
Civil  Gode  of  1910  is,  in  part,  as  follows: 

"For  the  negligence  of  one  person  to  be  prop- 
erly imputable  to  another,  the  one  to  whom  it 
is  imputed  must  stand  in  such  a  relation  or 
privity  to  the  negligent  person  as  to  create  the 
relation  of  principal  and  agent.' 


»> 


In  Roach  v.  W.  &  A.  Railroad  Co.,  93  Ga. 
785  (4),  21  &  E.  67,  the  Supreme  Court  held: 

"The  negligence  of  the  driver  and  owner  of 
a  private  Tehicle  who,  by  such  negligence,  con- 
tributes to  causing  a  collision  with  a  locomo- 
tive, is  not  imputable  to  another  person  riding 
by  invitation  in  the  vehicle,  unless  that  person 
had  some  right,  or  was  under  some  duty,  to 
control  or  influence  the  driver's  conduct.  Such 
right  might  arise  by  reason  of  the  .two  being 
engaged  at  the  time  in  a  joint  enterprise  for 
their  common  benefit;  and  it  this  were  not 
80,  the  duty  might  arise  from  obvious  or  known 
incompetency  of  the  driver,  resulting  from 
drunkenness  or  other  cause.'* 

In  Metropolitan  Railroad  Co.  v.  Powell,  89 
Ga.  601  (7),  16  S.  E.  118,  it  was  held: 

"If  the  plaintiff  herself  was  free  from  negli- 
gence and  her  injury  was  due  to  the  concurrent 
negligence  of  the  railroad  company  and  the 
person  with  whom  she  was  riding  in  a  wagon, 
he  not  being  her  servant,  and  it  not  appearing 
that  she  was  the  owner  of  the  horse  or  wagon, 
or  that  she  had  any  agency  or  concern  in  pro- 
curing or  in  driving  the  same,  and  nothing  ap- 
pearing which  tends  to  show  that  she  was 
aware  of  any  incompetency  in  the  driver,  the 
company  is  liable  to  her  for  all  the  damages 
consequent  upon  the  injury,  and  can  take  no 
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credit  as  to  any  part  thereof  on  account  of  the 
contributory  negligence  of  the  driver  of  the 
wagon." 

Chief  Judge  HIU  in  Adamson  y.  McEwen, 
12  6a.  App.  510,  77  S.  E.  691,  said: 

"Where  a  person  riding  with  another  as  the 
latter's  guest  or  companion  is  injured  by  the 
negligence  of  a  third  person,  'contributory  neg- 
ligence of  the  driver  is  not  imputable  to  the 
injured  person,  unless  the  injured  person  was 
in  a  position  to  exercise  authority  or  control 
over  the  driver,  or  failed  to  exercise  such  care 
as  he  could  and  should  have  exercised  under 
the  particular  circumstances,  to  protect  him- 
self/ Colorado  &  Southern  Ry.  Co.  v.  Thom- 
as, 33  Colo.  519,  81  Pac.  808,  70  L.  R.  A.  681. 
3  Ann  Cas.  700.  Under  this  principle,  Boykin, 
who  was  simply  the  guest  and  companion  of 
Adamson,  could  not  be  chargeable  with  the 
negligence  of  the  driver  who  was  running 
Adamson's  automobile;  for,  being  simply  a 
guest,  he  had  no  control  or  authority  over  the 
driver.  In  the  case  of  Dale  v.  Denver  City 
Tramway  Co.,  173  Fed.  789,  97  C.  C.  A.  511, 
19  Ann.  Cas.  1223,  it  is  held  that  the  negligence 
of  a  chauffeur  driving  an  automobile  is  not 
imputable  to  a  person  riding  in  the  automobile 
but  having  no  control  over  it.  See,  in  this  con- 
nection, the  case  of  Little  v.  Hackett,  116  U. 
S.  366,  6  Sup.  Ct.  391,  29  L.  Ed.  652.  In  the 
case  of  Clarke  v.  Connecticut  Co.,  83  Conn. 
219,  76  Atl.  523.  it  is  said:  'A  gratuitous  pas- 
senger, in  no  matter  what  vehicle,  is  not  ex- 
pected, ordinarily,  to  give  advice  or  direction 
as  to  its  control  and  management.'  We  de- 
duce from  these  authorities,  as  well  as  from 
the  general  principle  on  the  subject,  that  where 
one  is  injured  by  the  negligent  conduct  of  the 
driver  of  an  automobile,  a  person  who  is  riding 
in  the  automobile  simply  as  an  invited  guest, 
and  who  has  no  control  or  management  of  the 
machine  or  of  the  driver,  and  no  interest  in 
the  automobile,  cannot  be  held  liable  for  the 
negligent  conduct  of  the  chauffeur;  that  in  rid- 
ing in  the  automobile  under  these  circumstances 
he  is  not  engaged  in  a  common  or  joint  enter- 
prise with  the  owner  or  the  chauffeur;  and 
the  fact  that  the  guest  has  agreed  to  pay  the 
expenses  of  the  party  after  they  have  arrived 
at  their  destination  does  not  alter  the  legal 
conclusion  to  be  drawn  from  the  facts  above 
stated." 

See,  also.  Southern  Ry.  Co.  t.  King,  128 
Ga.  383,  57  S.  E.  687,  11  L.  R.  A.  (N.  S.)  829. 
119  Am.  St.  Rep.  390;  Seaboard  Air  Line 
Ry.  V.  Barrow,  18  6a.  App.  261  (5),  89  S.  E. 
883.  The  foregoing  rulings  clearly  support 
the  position  we  take  that  the  cour^  erred  in 
rejecting  the  evidence  referred  to  above. 

[2]  2.  This  court  is  not  called  upon  to  con- 
sider the  eighth  ground  of  the  motion  for  a 
new  trial,  because  it  cannot  be  understood 
without  reference  to  another  ground  of  the 
motion. 

"'Grounds  of  a  motion  for  a  new  trial  should 
be  complete  in  themselves;  and,  when  a  par- 
ticular ground  is  under  consideration,  reference 
to  other  grounds  should  not  be  required  in  or- 
der to  understand  the  assignments  of  error." 


Bowen  v.  Smith-Hall  Grocery  Co.,  146  Oa. 
157(4),  91  S.  E.  32. 

[S]  8.  Certain  other  grounds  of  the  amend- 
ment to  the  motion  for  a  new  trial  complain 
of  errors  in  excerpts  from  the  charge.  The 
chief  objection  to  these  portions  of  the  charge 
is  that  the  court  failed  to  instruct  the  Juiy 
that  the — 

"failure  on  the  part  of  the  defendant  to  observe 
the  rules  and  requirements  of  the  law  referred 
to  in  said  portion  of  the  charge  (the  law  rela- 
tive to  the  running  and  controlling  of  automo- 
biles) constituted  negligence  per  se." 

The  tenth  ground  alleges  error — 

"because  the  court  failed  to  submit  to  the  jury 
at  any  time  an  appropriate  charge  on  the  doc- 
trine of  negligence  per  se,  and  failed  to  charge 
the  jury  with  reference  to  the  several  allega- 
tions of  negligence  per  se.* 


ft 


As  under  the  ruling  in  the  preceding  por^ 
tion  of  this  opinion,  a  new  trial  Is  to  be  had 
with  evidence  different  from  that  at  the 
former  trial,  the  judge  who  presides  must 
adjust  his  charge  to  the  case  made,  and, 
should  the  evidence  show  that  the  defendant 
had  failed  to  comply  with  any  portion  of  the 
law  regulating  the  use  of  automobiles  upon 
the  streets  and  highways,  and  in  so  doing 
had  violated  a  penal  statute,  he  would  of 
course  charge  the  jury  that  this  act  would 
be  negligence  per  se. 

"The  violation  of  a  penal  statute  proximately 
causing  an  injury  is  negligence  per  se,  and  the 
court  may  so  instruct  the  jury."  L.  &  N.  Rail- 
road Co.  V.  Hames,  135  Ga.  67  (4),  68  &  E. 
805. 

Judgment  reversed. 

BROYLES,  O.  J^  and  LUEIB,  J.,  concur. 


(27  Oa.  App.  256) 

WALL  V.   HAWKER   POTTERY   CO. 
(No.  12416.) 

(Covrt  of  Appeals  of  Georgia,  Division  No.  1. 

June  30,  1921.) 

(Byllahui  hy  the  Court,} 

1.  DemHrrsr  lot  well  taken. 

The  suit  was  opon  an  open  coont,  and,  wm 
amended,  was  not  subject  to  the  demurrer  In- 
terposed. 

2.  Certiorari  4=»59  —  AsslflBments  of  error 
must  point  oHt  error;  assiflnment  that  rallnii 
was  error  insuffloitnt. 

Assignments  of  error  must  be  specific« 
whether  contained  in  a  bill  of  exceptions  or  in 
a  petition  for  certiorari,  and,  when  based  upon 
a  decision  of  the  trial  court,  must  specifically 
point  out  the  reason  why  the  decision  is  error. 
CivU  Code  1910,  SS  5183  and  6139;  Warren 
V.  OUver,  111  Ga.  808(1),  35  S.  E.  673;  Calla- 
way V.  AUanta,  6  Ga.  App.  354,  64  S.  E.  1X06. 
(a)  In  the  instant  case  the  petition  for  cer- 
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tiorari  complained  that  the  trial  court  disal- 
lowed an  amendment  to  the  defendant's  answer, 
but  the  assignment  of  error  upon  this  ruling 
was  merely  that  it  '*was  error."  This  assign- 
ment of  error  was  not  sufficient  in  that  it  did 
not  point  out  why  the  ruling  excepted  to  was 
error.  Palmer  y.  Ingram,  2  Ga.  App.  200,  58 
S.  B.  862. 

3.  Piaading   ^=i>380  —   Evidence  ta  support 
amendment  disallowed  properly  rejected. 

After  the  amendment  to  the  defendant's 
answer  had  been  disallowed,  it  was  not  error 
to  reject  evidence  offered  in  support  of  the 
amendment. 

4.  Sufflclenoy  of  evidenee. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  the  judge  of  the  superior  court 
did  not  err  in  overruling  the  certiorari. 

Error  from  Superior  Gonrt,  McDuffie  Coun- 
ty; H.  O.  Hammond,  Judge. 

Action  by  the  Uawker  Pottery  Ck)mpany 
against  J.  O.  Wall.  Judgment  for  plaintiff. 
Certiorari  overruled  by  the  superior  court, 
and  defendant  brings  error.    Affirmed. 

B.  J.  Stevens,  of  Thomson,  for  plaintiff 
In  error. 

P.  B.  Johnson,  of  Thomson,  for  defendant 
in  error. 

BROYLES,  a  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Oa.  App.  182) 

WOODS  V.  STATE.    (No.  12369.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  14,  1921.) 

(8vllahu$  by  the  Court.) 

Laroesy  ^=:>55— Evidence   insufficient  to   sop- 
port  oonviotion. 

In  this  case  the  conviction  of  the  defendant 
was  not  authorized  by  the  evidence,  and  it  was 
error  for  the  court  to  overrule  the  motion  for 
a  new  trial. 

Error  from  City  Court  of  Tifton;  J.  H. 
Price,  Judge. 

Harrison  Woods  was  convicted  of  larceny, 
and  he  brings  error.    Reversed. 

The  prosecuting  witness,  Rowland,  tes- 
tified that  when  he  hired  defendant  as  tie 
(dumper  defendant  said  he  did  not  have  a 
crosscut  saw,  broad  axe,  or  club  axe;  that 
he  g^ot  them  and  turned  them  over  to  de- 
fendant; that  he  bought  a  saw  and  gave  it 
to  defendant,  and  gave  him  orders  to  get  the 
two  axes;  that  he  had  never  seen  the  tools 
since;  that  he  only  loaned  the  tools  to  de- 
fendant, and  did  not  charge  them  up  to  him; 
that  defendant  left  after  working  two  or 
three  weeks,  and  went  to  work  for  another 
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person;  and  that  defendant  owed  him  $30 
when  he  quit  which  he  had  been  unable  to 
collect  Defendant's  witness  Edwards  tes- 
tified that  when  defendant  was  working  for 
one  Harrell  before  going  to  work  for  Row- 
land he  had  a  broad  axe  and  a  club  axe,  and 
had  them  when  he  went  to  work  for  Row- 
land; that  when  he  left  Rowland  he  left  a 
crosscut  saw  In  the  house  of  the  witness,  and 
it  was  still  there;  that  he  saw  defendant 
buy  a  dub  axe,  and  have  it  charged  to  him* 
self.  Defendant's  witness,  Williams,  testi- 
fied that  when  defendant  went  to  work  for 
Rowland  he  borrowed  a  crosscut  saw  from 
the  witness,  and  that  be  thai  had  a  broad 
axe  and  a  club  axe,  and  they  were  not  new 
tools.  Defendant  stated  that  when  he  went 
to  work  for  Rowland  he  had  a  broad  axe  and 
a  club  axe,  and  borrowed  a  crosscut  saw 
from  Williams ;  that  he  later  bought  another 
club  axe  of  a  different  size,  and  had  It  charg- 
ed to  himself,  and  later  paid  for  it ;  that  when 
he  left  Rowland  he  took  all  his  tools  except 
the  saw,  which  he  left  with  E3dwards;  that 
Rowland  never  loaned  him  any  tools,  and  he 
had  never  taken  anything  of  Rowland's; 
and  that  Rowland  let  him  go  after  one 
Branch  had  promised  to  pay  the  $30  de- 
fendant owed  Rowland. — Statement  by  ed- 
itor. 

Murrow  &  Bennet,  of  Tifton,  for  plalntiflr 
in  error. 

R.  E.  Dinsmore,  SoL,  of  Tifton,  for  the 
State. 

BROYLES.  C.  J.    Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ^  concur. 


(27  Ga.  App.  260) 

BROOKE    et    al.    v.    FARMERS'    &    MER- 
CHANTS'   BANK   OF   GUMMING. 
(No.   11933.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  80,  1921.) 

(Syllabus  by  the  Court.) 

1.  Motion  to  dismiss  denied. 

The  motion  to  dismiss  the  bill  of  excep* 
tions  is  denied. 

2.  Judgment  ^s>5.0&— Cannot  be  collaterally  at- 
tacked except  for  fraud  or  collusion,  or  defect 
apparent  on  face  of  record. 

An  unreversed  judgment  of  a  competent 
court  cannot  be  collaterally  attacked  except 
for  fraud  or  collusion,  or  for  some  defect  ap- 
parent upon  tbe  face  of  the  record  or  plead- 
ings. Civil  Code  1910,  §§  3218  and  5966;  Ham- 
mock V.  McBride,  6  Ga.  178  (1) ;  Smith  v.  Cuy- 
ler,  78  G«i.  654  (2),  3  S.  E.  406;  Williams  v. 
Lancaster,  113  Ga.  1020  (6),  39  S.  E.  471. 
See,  also,  in  this  connection.  Civil  Code  1910, 
§§  4629,  4630,  and  5965;  McArthur  v.  Matthew- 
son,  67  Ga.  134. 
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Z*  Judgmeat  ^s»50l,  523— !■  monty  rule  pro- 
oeedlng,  wb«re  allegation  of  fraud  Insuflloieiit, 
evidence  properiy  excluded;  allegation  that 
Judgment  was  taken  for  too  great  an  amount 
doee  not  show  fraud;  Judgment  cannot  be 
attacked  ooilateratly  for  accident  or  mistake 
as  to  amount. 

In  a  money  rule  proceeding,  where  O.  claims 
money  in  the  hands  of  the  sheriff,  deriyed  from 
the  sale  of  certain  property  of  B.  sold  by  the 
sheriff  under  an  execution  in  favor  of  A.  against 
iB.,  and  A.  intervenes  and  claims  the  fund,  and 
G.  alleges  in  his  petition  that  the  Judgment  in 
favor  of  A.  (upon  which  the  execution  of  A« 
was  based)  was  obtained  through  fraud,  but 
the  facts  as  set  forth  in  the  petition  are  insuffi- 
cient to  constitute  fraud,  it  is  not  error  for 
the  court  to  hold  that  O.  could  not  go  behind 
the  judgment  and  show  by  extraneous  evidence 
to  the  record  that  B.  did  not  in  fact  owe  A.  the 
amount  of  the  judgment,  and  to  repel  evidence 
offered  by  C.  to  support  his  allegations  of  fraud, 
(a)  In  the  instant  case  the  judgment  was  col- 
laterally attacked  solely  on  the  ground  of  fraud 
In  its  procurement,  and  the  only  allegation  in 
the  petition  as  to  fraud  was  that  the  judgment 
was  taken  for  too  great  an  amount  (the  amount 
of  the  excess  being  stated),  and  was  therefore 
fraudulent  "to  the  extent  of  this  excess."  This 
allegation,  if  true,  does  not  necessarily  show 
fraud  in  the  procurement  of  the  judgment  The 
judgment  may  have  been  taken  for  too  great  an 
amount  simply  through  accident  or  mistake,  and 
a  judgment  cannot  be  collaterally  attacked  on 
tht  ground  that  it  was  procured  through  acci- 
dent or  mistake;  and,  furthermore,  the  judg- 
ment was  not  attacked  on  such  a  ground.  The 
allegations  in  the  petition  being  insufficient  to 
show  fraud,  it  was  not  error  for  the  court  to 
exclude  the  evidence  offered  to  prove  such  id- 
legations. 

4.  No  errors  oommittML 

The  court,  sitting  by  consent,  without  the 
Intervention  of  a  jury,  committed  no  material 
'  error  in  its  rulings  upon  the  admissibility  of 
evidence,  and  did  not  err  in  rendering  the  judg- 
ment excepted  to. 

Bloodworth,  J.,  dissenting. 

Error  from  Superior  Ooart,  Milton  (bounty; 
D.  W.  Blair,  Judge. 

Money  rule  proceeding  between  J.  P. 
Brooke  and  others  and  the  Farmers'  &  Mer- 
chants* Bank  of  Oumming.  Judgment  for 
the  latter,  and  the  former  bring  error.  Af- 
firmed. 

N.  A.  Morris  and  Harold  Hawkins,  both  of 
Marietta,  for  plaintiffs  in  error. 

Qeo.  F.  Gober,  of  Atlanta,  and  H.  L.  Pat- 
terson, of  Gumming,  for  defendant  In  error. 

PEB  CUBIAM.    Judgment  affirmed. 

BBOYLES,  0.  J.,  and  LUKE,  J.,  concur. 

BLOODWOQTH,  J.  (dissenting).  I  think 
this  court  should  pass  an  order  directing  the 
trial  Judge  to  so  modify  his  judgment  in  this 
case  as  to  allow  the  bank  to  collect  from  the 


funds  in  the  hands  of  the  sheriff  the  princi- 
pal of  the  debt,  HJSOO,  interest  thereon  at  8 
per  cent  from  February  8,  1912, 10  per  cent 
attorney's  fees,  and  costs.  Of  course  I  rec- 
ognize the  presumption  in  favor  of  a  judg- 
ment rendered  by  a  court  of  competent  ju- 
risdiction and  unreversed,  but  this  presump- 
tion may  be  overcome  by  proof  of  fraud.  I 
shall  not  undertake  to  quote  all  the  evidence 
in  this  case,  but  the  evidence  clearly  shows 
that  there  was  due  on  this  indebtedness 
when  the  claim  was  transferred  to  the  bank, 
only  $216  interest,  and  that  this  was  all  the 
interest  the  bank  ever  paid,  and  that  when 
the  bank  bought  the  claim  all  the  interest  on 
the  notes  up  to  February  8,  1012,  had  been 
paid  by  B.  J.  Webb.  M.  W.  Webb  swore 
that  he  was  cashier  of  the  Farmers'  ft  Mer- 
chants' Bank  when  these  notes  were  bought 
from  Mrs.  Webb.    He  further  swore: 

**We  paid  ichai  wot  d«a  on  the  notet  on  thai 
date,  and  $4,716.00  loas  the  amount  loe  all  reo- 
ogniwed  as  intfolved  in  the  deal  at  the  itme  the 
notee  upere  transferred  to  the  hank  hy  Mrs. 
Webh  and  at  the  time  the  deed  was  made  from 
her  to  the  hank,"     (Italics  mine.) 

This  same  cashier  swore  that  he  made  the 
calculation  on  the  notes  upon  which  the 
judgment  was  taken,  and  the  calculation 
shows  that  interest  was  calculated  for  sev- 
eral years  prior  to  February  8,  1912.  The 
judgment  based  upon  this  calculation  had 
in  it  a  total  of  $949.63  of  Interest  and  at- 
torney's fees  more  than  was  proper.  The 
petition  alleges  the  judgment — 

'Vas  taken  for  an  excessive  sum,  and  was  for 
too  great  an  amount,  and  was  therefore  fraud- 
ulent to  the  extent  of  this  excess  as  against 
these  daimants." 


To  allow  the  bank  to  collect  this  excess  of 
interest  and  attorney's  fees,  while  other 
creditors  go  without  even  the  principal  of 
their  judgment,  would  be  unjust,  inequita- 
ble, and  fraudulent  Both  the  bank  and  the 
law  should  be  satisfied  if  it  received  what 
was  justly  and  legally  due.  In  Hlnton  v. 
Bums,  20  Ga.  App.  460,  08  S.  IS.  121,  Judge 
Jenkins  said : 

"A  money  rule  is  an  equitable  proceeding, 
and  the  court  must,  upon  proper  pleading, 
award  the  money  in  the  hands  of  the  officer 
to  the  person  equitably  entitled  to  it" 

—and  cited  a  number  of  dedslona  of  tbla 
court  and  of  the  Supreme  Oourt  to  support 
this  welKrecognized  principle.  The  follow- 
ing sections  of  the  Civil  Code  of  1010  wUl 
give  us  very  material  aid  in  determining  tlie 
question  at  issue: 

''Sec.  6065.  The  judgment  of  a  court  of 
competent  jurisdiction  may  be  set  aside  by  a 
decree  in  chancery,  for  fraud,  accident,  or  inia- 
take,  or  the  acts  of  the  adverse  party  unmixed 
with  the  negligence  or  fault  of  the  complain- 
ant** 


iftssFor  othar  cases  see  same  topic  sod  KfiY-NUUBBR  in  sU  Key-Numbered  DlsesU  «Ad  Indexes 


QtL.) 


CHRISTOPHER  v.  HIKES 

(108  8.10.) 


137 


**Scc.  4584.  The  Jndgment  of  a  conrt  ol  cdm- 
petent  jarisdiction  may  be  set  iaside  by  a  de- 
cree, for  fraud,  accident,  or  mistake,  or  the 
acts  of  the  adyerse  party  tinmized  <  with  the 
negligence  or  fault  of  the  petitioner.** 

**Sec.  4629.  Fraud  ynXl  authorize  a  court  of 
equity  to  annul  conveyances,  however  solemnly 
executed,  and  to  relieve  against  awards,  judg- 
ments, and  decrees  obtained  by  imposition. ' 

"Sec.  5966.  Creditors  or  bona  fide  purchasers 
may  attack  a  judgment  for  any  defect  appearing 
on  the  face  of  the  record  or  pleadings,  or  for 
fraud  or  collusion,  whenever  and  wherever  It 
interferes  with  tiieir  rights,  either  at  law  or 
in  equity." 

''Sec.  3218.  CrecUtors  may  attack  as  fraudu- 
lent a  judgment  or  conveyance,  or  any  other 
arrangement  interfering  with  their  rights,  ei- 
ther in  law  or  in  equity." 

In  Hammock  t.  McBride,  6  Oa.  178  (1),  it 
is  held  that— 

•'Creditors  or  bona  fide  purchasers  may  at- 
tack a  judgment  fraudulently  obtained,  when- 
ever it  interferes  with  their  rights,  either  at 
law  or  in  equity.** 

In  Smith  ▼.  Gettinger,  8  Ga.  140,  it  was 
held : 

"A  judgment  in  attachment  may  be  set  aside 
in  a  court  of  law,  upon  an  issue  suggesting 
fraud  or  want  of  consideration,  tendered  by  a 
judgment  creditor  of  the  defendant  in  attach- 
ment.** 

In  Smith  v.  Ouyler,  78  Ga.  on  page  660, 
3  S.  E.  on  page  407*  Chief  Justice  Bleckley 
said: 

*'Fraud  is  not  a  thing  that  can  stand,  evem 
when  robed  in  a  judgment** 

In  Williams  v.  Lancaster,  113  Ga.  1020 
(6),  39  S.  E.  471,  the  Supreme  Court  said: 

"A  collateral  attack  upon  fi  judgment  may  be 
made  in  any  court  upon  the  ground  of  fraud. 
Civil  Code,  M  5370.  4082**  (Civil  Code  of  1910, 
H  5965,  4629). 

Under  the  above  mUngs,  I  think  the  trial 
Jndge  should  have  considered  all  the  evi- 
dence offered  for  the  purpose  of  showing 
that  the  jndgment  in  favor  of  the  bank  was 
in  excess  of  the  amount  actually  due  it,  and 
'When  all  the  evidence  in  reference  to  this 
matter  is  considered,  I  think  the  court  erred 
in  holding  that  in  this  proceeding  the  bank 
should  be  allowed  to  collect  the  entire 
amount  for  which  Judgment  was  entered. 


(27  Ga.  App.  293) 

SMITH  V.  STATE.    (No.  12456.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1921.) 

fBytlaliu  ly  the  Court.) 

1.  Criminal  law  ^=s>825(l)*Fttller  Inatruotlpns 
ahoold  be  requested. 

The  charge  of  the  court  was  a  correct  pres- 
entation of  the  law  applicable  to  the  facts  of 


the  case,  and,  if  the  defendant  desired  any  fuD* 
er  or  more  specific  instructions,  he  should  have 
so  requested  the  court  to  charge. 

2.  Motion  for  new  trial  properly  denied. 

The  evidence  authorized  the  verdict,  which 
has  the  approval  of  the  trial  Judge,  and  for  no 
reason  assigned  was  it  error  for  the  court  to 
overrule  the  motion  for  a  new  cnal. 

Error  from  City  Owirt  of  Dublin. 

Action  by  the  State  against  Cfrawford 
Smith.  Judgment  for  the  State,  and  defend- 
ant brings  error.    Affirmed. 

W.  A.  Dampier  and  Obas.  S.  Loden,  both 
of  Dublin,  for  plaintiff  in  error. 

Wm.  Brunson,  Sol.,  of  Dublin,  for  the 
State. 

LUKB,  J.    Judgment  afDrmed. 

EBOYLES,  a  J.,  and  BUOGDWORTB,  J., 

concur. 


(27  Oa.  App.  282) 

CHRISTOPHER  v.  HINES,  Dlreotor  Genaral, 
etaL    (No.  11915.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1921.) 

(Syllabus  hy  the  Court.) 

Railroads  ^=»5V^,  New  vol.  6A  Kty-No.  Series 
— Employ^  nol  entitled  to  reoover  bank  tlmn 
pay  Httdar  Dlraotar  General's  erdar. 
The  beurt  did  not  err  in  sustaining  the 

denmrrerv  to  the  petition  and  dismissing  It. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by-  Pink  Christopher  against  W.  D. 
Hines,  Director  General  of  Railroads,  and 
the  Central  of  (Georgia  Railway  Company. 
Judgment  for  defendants  on  demurrer,  and 
plaintiff  brings  error.    Affirmed. 

Plaintiff  alleged  that  he  began  work  for 
the  railway  company  about  October  1,  1917, 
in  the  capacity  of  ihacbinisf s  helper,  and 
worked  in  tbat  capacity  at  a  regular  salary 
of  22  cents  an  hour  until  February  16,  1919, 
when  he  was  dlsd^arged ;  that  about  Janizary 
1, 1918,  the  railway  company  was  taken  over 
by  the  United  States  government,  and  plain- 
tiff, then  being  an  employ^  of  the  railway 
company,  conttnaed  his  em[{>loyment  and 
service;  that  he  was  entitled  to  an  increase 
from  22  cents  to  45  cents  an  hour  from 
January  1,  1918,  under  Supplement  Ko.  4  to 
General  Order  Ko.  27  of  the  Director  Gen- 
eral of  Railroads  issued  on  July  25,  1918, 
being  an  increase  of  23  cents  an  hour  for 
what  was   known  as  ba<^k  time;  and   that 
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^e  had  demanded  paymeot,  but  payment  had 
not  been  made.  The  Director  General  de- 
murred on  the  grounds  that  no  cause  of  ac- 
tion was  stated:  that  the  agreement  to  pay 
an  increase  for  back  time  was  a  pure 
gratuity,  not  legally  enforceable;  and 
that  it  nowhere  appeared  how  much  plain- 
tifiF  claimed  to  be  due  from  the  date  of  such 
Supplement  to  General  Order  No.  27.  The 
railway  company  demurred  on  the  same 
grounds,  and  on  the  further  ground  that  no 
contract  or  obligation  of  the  company  was 
set  out  because  It  was  not  at  the  times  in 
question  in  possession  of  its  properties,  op- 
erating them  or  employing  persons  to  work 
thereon. — Statement  by  the  editor. 

O.  J.  Moore  and  T.  G.  Lewis,  both  of  Atlan- 
ta, for  plaintiff  in  error. 

Uttle,  Powell,  Smith  k.  Goldstein,  of 
Atlanta,  for  defendants  in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  304) 

ROBERTS  V.  WILLYS-OVERLAND,  Inc. 

(No.  12524.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  X 

July  26,  1921.) 

(SyTXahw  Vy  tls  CaurU) 


Malldoos  prosecution  ^=»I0,  51— Process 
168,  171— Petition  held  not  to  state  cause  of 
action  for  malicious  use  or  abuse  of  process; 
^'malicious  use  of  process"  deflnod;    "mall- 
oious  abuse  of  process''  defined. 
The  petition  as  amended  did  sot  set  out  a 
cause  of  action,  and  the  court  properly  dis- 
missed it  on  general  demurrer. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mali- 
cious Abuse  of  Process.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Lieila  Roberts  against  Willys- 
Overland,  Incorporated.  Judgment  for  de- 
fendant on  demurrer,  and  plaintiff  brings 
error.   Affirmed. 

Miss  Leila  Roberts  sued  the  Willys-Over- 
land Corporation  for  damages,  and  in  her  pe- 
tition alleged  substantially  the  following 
facts:  That  on  May  15,  1920,  she  purchased 
from  the  defendant  an  automobile,  for  which 
she  paid  in  cash  certain  sums  of  money,  and 
signed  certain  papers  promising  to  pay  other 
sums ;  that  the  defendant  induced  her  to  do 
this  by  certain  representations  and  agree- 
ments, which  it  failed  to  carry  out,  and  which 
she  later  found  to  be  false  and  fraudulent; 


that  in  the  writing  which  she  had  been  in- 
duced to  sign  the  defendant  reserved  title  to 
the  automobile  until  payment  of  all  the  sums 
stipulated  to  be  paid,  and  on  her  failure  to 
m&ke  the  payments  the  defendant  had  the 
right  to  sue  in  "trover"  for  the  recovery  of 
the  automobile,  although  the  plaintiff  in  a 
court  of  equity  would  have  had  the  right  to 
have  the  whole  transaction  set  aside  because 
of  defendant's  fraudulent  representations; 
that,  when  the  plaintiff  failed  to  make  cer- 
tain payments  as  stipulated  in  the  contract, 
instead  of  filing  ''merely  a  suit  in  trover"  for 
the  recovery  of  property,  the  defendant  insti- 
tuted a  bail  trover  proceeding,  making  the 
necessary  affidavit  for  the  purpose,  and  as  a 
result  of  said  proceeding  the  plaintiff  was  on 
October  28,  1920,  arrested  by  the  marshal  of 
the  municipal  court  of  Atlanta,  taken  in  cus- 
tody, and  held  for  several  hours,  subject  to 
the  gaze  of  the  public;  that  plaintiff  would 
not  have  been  arrested  had  the  defendant 
been  sued  in  trover  instead  of  bail  trover; 
that  the  affidavit  made  in  the  bail  trover  pro- 
ceeding was  maliciously  and  willfully  issued, 
and  was  absolutely  false,  and  was  made  for 
the  sole  purpose  of  humiliating  the  plaintiff ; 
that  the  plaintiff  is  a  woman  50  years  of  age, 
has  resided  in  the  city  of  Atlanta  for  a  num- 
ber of  years,  owns  certain  property,  is  highly 
respectable,  and  has  never  been  arrested  or 
held  in  custody  before;  that  the  property  was 
not  likely  to  be  eloigned  or  moved  away, 
and  this  fact  was  well  known  to  the  defend- 
ant ;  that  by  reason  of  the  above-stated  acts, 
which  were  malicious  and  unwarranted, 
plaintiff  has  been  damaged  in  the  sum  of 
$10,000;  that  there  were  two  alternatives 
whereby  the  plaintiff  could  have  prevented 
the  arrest,  to  wit,  by  giving  bond  for  the 
forthcoming  of  the  property  or  by  surren- 
dering possession  of  the  same,  but  because 
certain  parties  were  at  the  time  of  her  arrest 
out  of  the  city  she  could  not  give  the  required 
bond ;  and  that  she  was  unable  to  surrender 
the  automobile,  because  it  was  in  a  garage 
undergoing  repair. 

The  defendant  filed  a  general  and  special 
demurrer  to  the  petition,  and  upon  the  hear- 
ing of  the  demurrer  the  plaintiff  filed  an 
amendment,  in  which  she  alleged  that  the 
damage  claimed  was  for  the  malicious  abuse 
of  legal  process.  After  allowing  this  amend- 
ment, the  trial  Judge  sustained  the  general 
demurrer,  and  to  this  ruling  the  plaintiff 
excepted. 

'     J.  Walter  Le  Craw  and  Fred  E.  Harrison, 
both  of  Atlanta,  for  plaintiff  in  error. 
Brandon  &  Hynds  and  V.  B.  Moore^  all  of 

Atlanta,  for  defendant  in  error. 

I 
1 

I  BROYLES,  C.  J.  (after  stating  the  facts 
'  as  above).  Although  the  plaintiff,  by  amend- 
i  ment,  alleged  that  her  cause  of  action  was  for 
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the  malicioos  abuse  of  legal  process,  It  is 
very  uncertain  from  the  facts  set  forth  in  the 
petition  whether  she  based  her  action  upon 
the  malicious  use  or  the  malicious  abuse  of 
legal  process.  However,  in  either  event  the 
judge  properly  sustained  the  defendant's  gen- 
eral demurrer,  since  the  facts  alleged,  when 
construed,  as  they  must  be,  most  strongly 
against  the  pleader,  fail  to  show  either  a 
malicious  use  or  a  malicious  abuse  of  legal 
process. 


"Malicious  use  of  legal  process  is  where 
a  plaintiff  in  a  civil  proceeding  employs  the 
court's  process  in  order  to  execute  the  object 
which  the  law  intends  for  such  a  process  to 
subserve,  but  proceeds  maliciously  and  without 
probable  cause.  In  a  suit  for  damages  grow- 
ing out  of  such  malicious  use  of  process,  it 
must  appear  that  the  previous  litigation  has 
finally  terminated  against  the  plaintiff  therein. 
Malicious  abuse  of  legal  process  is  where  a 
plaintiff  in  a  dvil  proceeding  willfully  misap- 
plies the  process  of  a  court  in  order  to  obtain 
an  object  which  such  a  process  is  not  intended 
by  law  to  effect.  In  a  suit  for  damages  grow- 
ing out  of  such  a  perversion  of  the  court's  pro- 
cess, it  is  not  necessary  to  show  that  the  for- 
mer litigation  was  without  probable  cause,  or 
that  it  terminated  prior  to  the  institution  of 
the  suit  for  damages."  McElreath  v.  Gross, 
23  Ga.  App.  287  (1  &  2),  98  S.  B.  190. 

See,  also,  €^rgia  Loan  &  Trust  Co.  t. 
Johnston,  116  Gn.  628,  43  S.  E.  27.  and  Brant- 
ley V.  Bhodes-Haverty  Furniture  Co.,  131  Ga. 
276,  281,  62  S.  E.  222,  and  cases  cited.    In  the 
instant  case  the  facts  alleged  were  legally  in- 
sufSciait  to  constitute  a  cause  of  action  for 
malicious  use  of  process,  since  it  was  not  al- 
leged in  the  petition  that  the  previous  litiga- 
tion had  finally  terminated  against  the  plain- 
tiff  therein.    Neither  did  the  petition  set  out 
a  cause  of  action  for  malicious  abuse  of  pro- 
cess, since  the  facts  alleged  therein  were  le- 
gally insufildent  to  show  that  the  bail  trover 
proceeding  was  willfully  misapplied  or  per- 
verted to  some  use  which  the  law  did  not  in- 
tend that  such  a  process  should  subserve. 
The  petition  admits  that  the  title  to  the  auto- 
mobile was  in  the  plaintiff  in  the  trover  pro- 
ceeding, and  that  it  had  the  right  to  sue  peti- 
tioner in  trover.    The  petition  contains  also 
an  allegation  that  the  plaintiff  could  have  es- 
caped arrest  by  either  giving  bond  or  sur- 
rendering the  property,  and  the  facts  alleged 
why  she  did  not  take  advantage  of  this  right 
are  wholly  insuflScient  to  constitute  a  legal 
excuse  for  her  failure  to  do  so.    The  purpose 
of  a  bail  trover  proceeding  is  to  require  the 
defendant  to  give  bond  for  the  forthcoming 
of  the  property,  and  the  facts  alleged  in  the 
petiti(Hi  fail  to  show  that  the  proceedings  in 
Che  instant  case  were  instituted  for  any  oth- 
er purpose. 
Judgment  affirmed. 

LUKB  and  BLOODWORTH,  JJ^  concur. 


(27  Ga.  App.  2M> 

JORDAN  V.  DOUGLAS  GROCERY  CO. 

(No.  12153.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1Q21.) 

(SyUaJnu  hjf  the  Court.) 


1.  Evidence  ^=»423(8)— That  married  woman 
executed  note  and  mortgage  as  surety  not 
admissible,  where  nobody  else  signed. 

The  court  did  not  err  in  exdading  the  tes- 
timony of  the  defendant  that  the  note  sued  on 
and  the  mortgage  executed  to  secure  it,  which 
were  signed  by  her  alone,  were  signed  by  her 
as  snrety,  and  that  she  did  not  purchase  the 
store  and  the  goods  for  which  the  note  was 
given. 

2.  Appeal  and  error  ^=5>302(l)— New  trial  ^s» 
41  (2)— Admission  of  evidence  not  ground  for 
new  trial,  where  other  evidence  demanded 
directed  verdict;  ground  of  motion  for  new 
trial  must  be  complete  in  Itself. 

**Though  testimony  be  improperly  admitted^ 
yet  if,  in  the  opinion  of  the  court,  the  other 
evidence  is  sufficient  to  authorize  the  verdictr 
which  ought  to  have  been  as  it  was,  independent 
of  the  testimony,  a  new  trial  should  not  be 
granted."    Jordan  v.  Pollock,  14  Ga.  145(1). 

3.  Verdict  properly  directed. 

The  conrt  properly  directed  a  verdict  for 
the  plaintiff. 

Error  from  Oity  Oourt  of  Hazlehurst; 
Gordon  Knox,  Judge. 

Action  by  the  Douglas  Grocery  Ck)mpany 
against  Mrs.  D.  T.  Jordan.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

S.  D.  Dell,  of  Hazlehurst,  for  plaintiff  In 
error. 

McDonald  &  WiUingham,  of  Douglas,  an<l 
Newton  Gaslcins,  of  Hazlehurst,  for  defend- 
ant in  error. 


BLOODWORTH,  J.  Mrs.  D.  T.  Jordan 
gave  the  Douglas  Grocery  Company  a  promis- 
sory note,  and  at  the  same  time  executed  a 
mortgage  to  secure  the  note.  No  other  per- 
son signed  either  the  note  or  the  mortgage. 
When  sued  upon  the  note,  she  filed  a  plea  de^ 
nylng  liability,  and  alleging: 

That,  while  her  aame  appears  as  a  principal, 
"she  was  in  reality  security  or  surety  for  Joe 
McDaniel,  and  that  said  fact  was  fully  known 
to  Douglas  Grocery  Company;  that  at  that 
time  she  was  a  married  woman,  and  could  not 
become  surety  or  security  for  any  one;  and 
that  therefore  she  is  not  liable  on  said  note." 

On  the  trial  she  sought  to  prove  that  sho 
signed  the  note  and  the  mortgage  as  security, 
and  that  she  did  not  purdiase  the  store  and 
goods  for  which  the  note  was  given.  In  her 
motion  for  a  new  trial  she  complains  that 
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the  judge  rules  out  this  evidence  and  direct- 
ed a  verdict  against  her. 

[1j  1.  For  no  reason  assigned  at  the  trial 
did  the  court  err,  under  the  pleadings  in  this 
case,  either  in  rejecting  the  evidence  that 
the  defendant  **Bigned  said  note  as  security 
and  that  she  signed  said  mortgage  as  securi- 
ty," or  in  ruling  out  the  evidence  that  **she 
did  not  purchase  the  store  from  plaintiff, 
and  never  ordered  any  goods  from  them,  aiid 
did  not  owe  them  anything.''  The  mort- 
gage itself  shows  that  the  note  was  given  for 
the  purcliase  of  a  certain  stocl^  of  goods. 
The  only  person  who  signed  the  note  and  the 
mortgage  was  the  defendant  It  is  not 
claimed  that  any  other  person  was  to  have 
signed  these  papers  and  by  mistake  or  fraud 
was  prevented  from  doing  so,  and  the  peti- 
tion contained  no  allegation  of  mistake  or 
fraud  whatever.  Section  8538  of  the  Civil 
Code  of  1910  says: 

"The  contract  of  jsnretyship  Is  that  whereby 
one  obligates  himself  to  pay  the  ^ebt  of  anoth- 
er in  consideration  of  credit  or  indulgence,  or 
other  benefit  given  to  his  principal,  ihfi  prtnoi- 
paX  remaining  hound  therefor.'*     (Italics  ours.) 

The  very  essence  of  a  contract  of  suretyship 
is  that  there  should  be  some  one  liable  as 
principaL  This  necessarily  contemplates  that, 
where  such  a  note  is  given,  there  must  be 
at  least  two  parties  who  signed  it  and  are 
liable  for  the  payment  thereof,  the  principal 
nnd  the  surety.  As  only  one  person  signed 
the  note  sued  on,  that  person  must  necessarily 
l«e  the  principal,  and  the  court  properly  rul- 
ed out  all  evidence  offered  to  show  that  she 
was  surety.  Moreover,  the  approved  brief  of 
evidence  shows  that  practically  all  the  evi- 
dence complained  of  as  having  been  excluded 
was  l^efore  the  Jury,  ai^d  that  it  came  from 
the  defendant 

[2,  3]  2.  The  third  ground  of  the  amend- 
ment to  the  motion  for  new  trial  complains 
that  the  court  erred  in  allowing  a  witness  to 
testify: 

'They  [Mr.  Jordan,  Mr.  Anderson,  and  Joe 
McDaniel]  told  me  Mrs.  Jordan  would  purchase 
the  store." 

As  this  ground  of  the  motion  Is  not  com- 
plete and  understandable  within  itself,  we 
are  not  called  upon  to  consider  it.  However, 
granting,  but  not  conceding,  that  the  admis- 
sion of  this  evidence  was  error,  It  is  not 
cause  fior  new  trial,  because,  independently  of 
this  testimony,  the  other  evidence  demanded 
the  verdict  directed  by  the  court.  Jordan  v. 
Pollock,  14  6a.  145  (1);  Daniel  v.  Frost,  02 
Ga.  697  (5). 

3.  The  court  did  not  err  in  overruling  the 
motion  for  a  new  triaL 

Judgment  affirmed. 

BUOYLES,  C.  J.,  and  LUKB,  J.,  ocmcur. 


(116  S.  C.  S5S) 

DAY  V.  ATLANTA  &  C.  A.  L.  RY.  CO. 

(No.  10667.) 

(Supreme  Oourt  of  South  Carolina.    June  80, 

1921.) 

Railroads  ^s979-^otlon  held  one  for  Invasloa 
of  ahuttisg  owner's  inolosure,  and  sot  to  try 
title  under  right  cf  way  deed. 

An  action  by  plaintiff  whose  fence  was  bro- 
ken and  whose  dose  was  entered  by  the  serv- 
ants of  a  railroad  company,  who  claimed  that  by 
virtue  of  a  right  of  way  deed  it  had  title  to  a 
portion  of  the  land  which  abutted  on  a  street, 
held  one  for  invasion,  and  not  for  determination 
of  title ;  hence  the  direction  of  a  verdict  for  de- 
fendant on  the  theory  that  it  established  title 
to  a  portion  of  the  property  was  error. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Pickens  County;  James  B.  Peurifoy, 
Judge. 

Action  by  Ellas  Day  against  the  Atlanta  & 
Charlotte  Air  line  Railway  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

McSwain  &  Craig,  of  Pickens,  for  appellant 
Carey  &  Carey,  of  Pickens,  for  respondent. 

GARY,  O.  J.  The  allegations  of  the  com- 
plaint herein  are  as  fellows: 

'*(1)  That  defendant  is  a  corporation  duly 
chartered  by  and  under  the  laws  of  the  state  of 
South  Carolina,  and  has  a  line  of  ndlway  in 
said  county  and  state,  operated  by  its  agents, 
employees,  and  lessees,  and  said  line  of  rail- 
way runs  through  the  town  of  Easley,  and  in 
part  through  the  property  now  belonging  to 
plaintiff. 

,  "(2)  That  plaintiff  owns  two  dwelling  houses 
facing  and  fronting  on  East  Main  street  in  the 
city  of  Easley,  said  county  and  state,  and  re- 
sides in  one  of  said  dwelling  houses,  and  has 
maintained  for  a  number  of  years  yaird  fences 
indosing  the  front  yards. 

*<(8)  Heretofore,  on  or  about  March  8,  1917, 
the  defendant,  its  agents,  servants,  and  lessees, 
entered  upon  the  premises  of  plaintiff  in  defi- 
ance of  written  notice  warning  against  trespass, 
and,  over  protest  and  disregard  of  the  rights 
and  feeling  of  plaintiff,  did  willfully  and  ma- 
liciously trespass  on  the  land  of  plaintiff,  tore 
down  his  yard  fence,  tore  op  shrubbery  and 
flowers  and  the  ground  witliin  said  bound  of 
fences,  and  left  same  in  rough  and  dilapidated 
condition. 

"(4)  The  plaintiff  rebuilt  said  fences,  and 
thereafter,  en  or  about  March  29^  1917,  the 
defendant  by  its  agents,  servants,  and  lessees 
did  again  willfully  and  malidously  and  in  de- 
fiance, and  over  the  protest  of  the  plaintiff  and 
in  disregard  of  warning,  entered  upon  said  land 
of  plaintiff  and  tore  down  said  fences  for  the 
second  time. 

"(5)  That  by  reason  of  the  unlawful,  willful, 
and  malicious  disregard  of  the  rights  of  plaintiff 
the  defendant  has  caused  actual  and  punitive 
damage  to  plaintiff  in  the  sum  of  $Ok(X)OL 
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"Wherefon  plalntUf  prays  judgment  against 
defendant  for  the  warn  el  $6»000  and  coat  of  this 
action," 

The  defendant,  answering  the  complaint 
herein,  alleges: 

''(I)  That  it  denies  each  and  erery  allega- 
tion tiiereof  except  as  herein  admitted. 

"(2)  That  it  has  constracted  a  double  track 
of  its  line  of  railway  through  the  city  of  Basley, 
but  has  done  no  acts  connected  therewith  ex- 
cept upon  its  own  right  of  way,  and  has  not 
trespassed  or  entered  upon  any  land  belonging 
to  the  plaintiff." 

BCrs.  Lelia  Day,  for  the  plaintiff,  sworn, 
says: 

"I  am  the  wife  of  the  plaintiff,  and  was  at 
heme  on  March  8,  1917,  when  the  agents  and 
servants  of  the  defendant  came  and  started 
tearing  down  the  yard  fence,  and  Mr.  Day  stop- 
ped them  by  having  the  foreman  arrested.  Mr. 
Day  went  cSl  somewhere,  and  later  on  the  same 
day  the  hands  of  defendant,  about  90,  came 
back,  and  I  heard  a  great  fuss  and  noise,  and 
saw  that  they  were  tearing  down  the  fence, 
breaking  down  the  post,  pulling  down  the  brac- 
es, cutting  up  the  shrubbery  and  flowers  and 
shade  trees,  and  throwing  the  rubbish  back  to 
the  door  steps.  When  they  finished  they  left, 
though  I  asked  them  not  to  do  anything  in 
Bfr.  Day's  absence,  but  Mr.  Steele,  the  foreman, 
was  obdurate,  and  didn't  treat  me  politely,  I 
asked  him  not  to  disturb  my  flowers  if  the  prop- 
erty was  theirs,  but  to  take  it  in  a  legal  man- 
ner. After  Mr.  Day  had  put  back  the  fence, 
the  hands  of  the  defendant  came  again  on  March 
29th,  and  tote  down  the  fence  agam  while  Mr. 
Day  was  sick  in  bed  and  unable  to  get  up.  I 
went,  at  Mr.  Day's  request,  and  served  a  writ- 
ten notice  on  the  foreman,  telling  them  to  keep 
off  the  premises,  but  they  tore  down  .that  part 
of  the  fence  of  the  tenant  lot.  They  put  the 
rubbish  all  over  my  yard,  and  walked  all  over 
it,  and  put  dgar  stubs  on  my  doorsteps.'* 

A.  D.  Perkins,  sworn  for  defendant,  says: 

"I  am  dvil  engineer,  and  made  this  plat  of 
the  property  in  question.  It  is  100  feet  from 
the  center  of  the  right  of  way  of  the  main  line 
of  the  railroad,  down  to  the  two  houses  of  Mr. 
EHiaa  Day.  It  is  42  feet  from  these  two  houses, 
op  to  the  present  sidewalk.  The  railroad  in- 
tended to  widen  this  street  in  the  direction  of 
the  Day  houses,  8  feet  That  would  leave  a 
frontage  in  each  yard  of  34  feet.  When  the 
second  track  was  put  down,  it  was  laid  on  the 
south  side  of  the  old  track.  The  width  of  this 
second  tract  is  8  feet.  There  is  80  feet  of  road- 
way there  now.  The  public  uses  it  up  to  the 
railroad  on  both  sides  of  the  track." 

Mr.  F.  Furlo,  for  defendant,  sworn,  says: 

*^  am  a  dvfl  engineer  for  defendant,  and 
know  that  this  plat  is  correct,  and  when  they 
laid  the  double  track  through  Easley  on  the 
south  side  of  the  old  main  line  track  we  had  to 
take  Qp  a  part  of  the  street  in  front  of  M^. 
Dfl^s  house,  and  when  we  were  tearing  down 
Mr.  Day's  fence  we  were  taking  8  feet  more  on 
the  other  side  of  the  street,  so  that  the  street 


would  not  be  any  narrower  than  it  was  orig- 
inally. 

'*The  plat  I  refer  to-  is  the  one  made  by  Mr. 
Perkins,  Bxhihit  F.  In  putting  down  the  sec- 
ond track,  we  used  8  feet  of  what  the  town  was 
using  as  a  street,  and  it  insisted  that  we  give 
for  a  similar  use  8  feet  of  our  right  of  way  on 
the  other  side.  This  was  the  purpose  of  open- 
ing up  the  8.  It  was  part  of  the  construction 
work  of  laying  the  double  track." 

J.  M.  King,  for  defendant,  sworn,  says : 

*^I  was  mayor  of  the  town  when  these  things 
took  place,  and  the  town  council  required  the 
railroad  to  leave  South  Main  street,  in  front  of 
Mr.  Day's  house  its  original  width,  after  laying 
down  the  second  track,  and  occupying  a  part  of 
the  original  street  We  required  the  railroad 
to  open  up  the  8  feet  in  front  of  Mr.  Day's 
property,  before  we  were  willing  for  it  to  lay 
the  double  track.  This  was  in  lieu  of  that 
which  had  been  taken  by  laying  down  the  sec- 
ond double  track.  This  street  has  been  used 
ever  since  I  can  remember  as  a  railroad  right 
of  way  and  a  street  on  it  The  dty  council 
passed  an  ordinance  requiring  anybody  that 
did  any  work  on  the  streets  to  flrst  get  a  per- 
mit to  do  it  The  railroad  company  got  this 
permit  when  tt  laid  its  second  track." 

The  defendant  moved  the  court  to  direct  a 
verdict  in  its  favor  upon  the  following 
grounds: 

"(1)  That  under  the  deed  from  Jas.  S.  Smith 
to  the  Atlanta  &  Bichmond  Air  Line  Bailway, 
the  defendant  owns  for  a  right  of  way  100  feet 
on  each  side  of  the  track,  measuring  from  the 
center  thereof. 

"(2)  That  the  redtals  in  said  deed  as  to  the 
niatters  to  be  done  and  not  to  be  done  are  void, 
because  repugnant  to  the  estate  previously 
granted,  and  also  because  the  said  deed  is  signed 
by  Jas.'  Sw  Smith  only,  and  the  mere  acceptance 
of  said  deed  did  not  bind  the  grantee  thereof 
or  the  defendant  as  to  said  redtals. 

<'(3)  That  the  plaintiff  cannot  maintain  this 
action,  as  he  purchased  his  land  subject  to  de- 
fendant's right  of  way  created  by  the  Smith 
deed. 

"(4)  That  the  redtals  and  statements  in  the 
Jas.  S.  Smith  deed,  if  of  any  force,  merely 
creates  a  personal  covenant,  of  which  only  the 
said  Smith,  or  his  administrator  or  heirs  at 
law,  could  take  advantage,  and  this  is  true 
whether  said  words  be  a  personal  covenant  or 
a  conditipnal  one.  That  the  said  words  do  not 
create  a  covenant  running  with  the  land,  and 
it  they,  did  there  is  a  want  of  privity  as  to  the 
plaintiff,  the  covenant  ceasing  or  running  out 
upon  the  death  of  Joel  Ellison,  who  took  a  life 
estate  only  under  the  deed  to  him  by  Elsie  B. 
Smith  and  O.  H.  G.  Smith. 

"(5)  That  the  plaintiff  by  his  own  evidence 
has  shown  that  he  had  no  title." 

His  Honor  the  presiding  Judge  sustained 
the  motion,  and  the  plaintiff  appealed  upon 
the  following  exceptions : 

"(1)  That  his  honor  erred  in  not  holding  that 
the  action  at  bar  is  one  of  trespass  quare  dau- 
sum  f  regit,  and  that  the  testimony  dearly  show- 
ed that  the  defendant  had  trespassed  within  the 
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close  of  plaintiff  by  tearing  down  Ms  fence  three 
times  and  by  digging  up  his  trees  and  rose- 
bushes. 

'*(2)  That  the  presiding  judge  erred  in  not 
holding  that  the  defendant  railroad  company 
was  liable  for  snch  trespass,  upon  the  private 
premises  of  plaintiff,  inclosed  by  a  fence,  over 
the  protest,  both  oral  and  written,  of  plaintiff, 
and  that,  assuming  that  the  defendant  had  ti- 
tle for  railroad  purposes  under  its  right  of  way 
deed  to  said  land,  yet  it  was  the  duty  of  the 
railroad  company  to  recover  said  land  by  pro- 
cess of  law,  and  not  to  take  the  same  by  force 
of  arms. 

"(3)  That  the  presiding  judge  erred  in  not 
holding  that  the  evidence  plainly  showed  that 
the  defendant  was  not  taking  possession  of 
said  land  for  railroad  purposes,  but  merely  for 
a  street  to  carry  out  its  bargain  with  the  town 
council  of  Basley,  and  further  erred  in  not 
holding  that  the  railroad  company  had  an  ease- 
ment in  said  land  for  railroad  purposes  only, 
and  that  the  plaintiff  might  use  said  land  for 
any  purpose  not  inconsistent  with  the  right  of 
the  railroad  company,  and  that  a  public  street 
is  not  a  railroad  purpose. 

"(4)  That  the  presiding  judge  erred  in  hold- 
ing that  the  right  of  way  deed  in  question  is  to 
be  construed  in  the  same  way  as  was  the  deed 
construed  in  the  case  of  Hammond  v.  Railway 
Oo.,  15  S.  C.  10,  whereas  the  presiding  judge 
should  have  held  that  the  deed  in  question  in 
the  case  at  bar  was  not  one  based  upon  forfei- 
ture, or  the  breach  of  a  condition  subsequent, 
but  is  a  plain  right  of  way  deed,  conferring  an 
easement  for  railroad  purposes  only,  and  that 
such  railroad  company  could  not  dispute  the 
title  of  the  plaintiff,  or  any  other  person  found 
in  possession  of  the  land  under  color  of  title, 
with  a  house  upon  the  land  and  with  the  fence 
around  the  house,  and  that  the  railroad  com- 
pany could  only  use  said  land,  under  any  cir- 
cumstances, for  railroad  purposes. 

"(5)  That  the  presiding  judge  erred  in  not 
holding  that  the  absolute  legal  title  in  this  case 
does  vest  in  the  plaintiff,  who  with  his  imme« 
diate  grantors  has  been  in  possession  of  said 
land  for  more  than  20  years  under  color  of  ti- 
tle, and  residing  on  same;  and,  furthermore, 
that  the  presiding  judge  erred  in  not  holding 
that  the  question  of  title  is  not  in  issue  in  this 
case,  and  that,  even  assuming  that  plaintiff 
does  not  have  a  perfect  paper  title  to  the  land, 
yet  the  railroad  company  would  have  no  right 
to  take  possession  of  said  land,  and  to  tear 
down  plaintifTs  yard  fence  and  to  dig  up  his 
trees  and  rosebushes,  except  and  only  for  use 
by  the  railroad  for  railroad  purposes,  and  that 
such  railroad  could  take  possession  of  said  land 
for  railroad  purposes  over  the  protest  of  one 
found  in  possession  with  a  fence  around  it  and 
living  upon  it,  over  the  protest,  both  oral  and 
written,  only  by  resorting  to  the  courts  either 
for  ejecUnent  or  for  the  recovery  of  so  much 
of  the  land  as  might  be  needed  by  the  railroad 
for  railroad  purposes." 

Our  construction  of  the  complaint  is  that 
it  sets  forth  cause  of  action  for  damages,  on 
account  of  the  alleged  high-handed  and  law- 
less manner  in  which  plaintiff's  possession 
was  invaded  by  the  defendant,  and  not  to 


try  the  title  to  the  land.  Tlierefore  there 
was  error  on  the  part  of  his  honor  the  pre- 
siding judge  in  sustainiug  the  motion  for  a 
directed  verdict. 

Having  reached  this  conclusion,  it  becomes 
unnecessary  to  consider  the  other  questions 
presented  by  the  exceptions.  Reversed  and 
remanded  for  a  new  trial. 

WATTS  and  FRASEK,  JJ.,  concur. 
GOTHRAN,  J.,  disqualified,  did  not  sit 
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LAWRENCE  et  al.  v.  BURNETT  et  al. 
(No.  10645.) 

(Supreme  Court  of  South  GaroUna.    June  30, 

1921.) 

Assignments  ^s»48— Instrument  held  InsulA- 
olent  as  equitable  assignment  to  convey  eq- 
uitable title,  where  possession  not  taken 
thereunder. 

An  instrument,  "We  •  •  •  do  hereby 
sign  all  our  right,  title  and  interest  which  we 
have,  or  may  have,  on  one  lot  or  parcel  of 
sixty-one  acres  of  land  to  G.,  his  heirs  or  as- 
signs,*' signed  by  the  assignor,  while  insuffi- 
cient to  convey  the  legal  title,  would  have  been 
sufficient  as  an  equitable  assignment  to  convey 
the  equitable  title  to  Q.,  had  he  taken  posses- 
sion thereunder,  but  was  not  sufficient  to  con- 
vey equitable  title,  where  he  took  possession 
under  another  claim  of  right  to  the  land. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Edward  Mclver, 
.Tudge. 

Action  by  Enoch  Lawrence  and  otfaerB 
against  Gertrude  E.  Burnett  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

See,  also,  104  S.  E.  330. 

Carson  &  Tinsley,  of  Spartanburg,  for 
appellants. 

R.  B.  Paslay,  of  Sp&rtanburg,  for  respond- 
ents. 

GARY,  G.  J.  The  facts  are  thus  stated  in 
the  master's  report: 

"On   December  9,  1897,   Nancy  N.  Bishop* 
being  the  owner  of  an  undivided  one-seventb 
interest  in  the  remainder  in  the  property    in 
question,  executed  and  delivered  to  Wales    P. 
Gowan,    the    instrument    (Exhibit    A),    which 
reads   as  follows:    'State   of  South   Carolina. 
County  of  Spartanburg.     We,  the  undersigned 
parties  named,  do  hereby  sign  all  our  right,  ti- 
tle and  interest  which  we  have,  or  may  have, 
on  one  lot  or  parcel  of  sixty-one  acres  of  land 
to  W.  P.  Gowan,  his  heirs  or  assigns.     The 
said  lot  or  parcel  of  land  is  the  same  piece  or 
parcel  of  land  which  W.  P.  Gowan  now  owns, 
the   same   shall  be  binding  on  ourselves,    our 
heirs,    executors    and    administrators.      Oated 
Dec.  9,  1897.    N.  N.  Bishop.* 
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"Wales  P.  Gowan  did  not  own  the  property, 
or  any  interest  therein,  at  the  time  this  paper 
was  executed.  On  November  2,  1900,  he  ac- 
quired the  life  estate  of  Simeon  Gowan  in  the 
property,  by  deed  from  W.  A.  Burnett,  never 
recorded.  Burnett  had  purchased  Simeon  Gk>w* 
an*8  interest  at  sheriff's  sale  by  deed  recorded 
in  Book  Y.  Y.,  at  page  670,  and  dated  Novem- 
ber X  1886.  Simeon  Gowan's  interest  was  a 
life  estate  and  an  undivided  one-seventh  inter- 
est in  remainder  fee. 

"Wales  P.  Gowan  went  into  possession  of  the 
property  under  the  deed  from  W.  A.  Burnett, 
and  continued  to  hold  it  until  the  death  of  Sim- 
eon Gowan,  about  1909.  Sarah  Gowan,  t^e 
wife  of  Simeon,  owned  a  life  estate  in  the  prop- 
erty under  the  will  of  William  Gowan,  the  fa- 
ther of  Simeon,  but  subject  to  the  life  estate 
of  Simeon  Gowan.  Upon  the  death  of  Simeon, 
Sarah  Gowan  went  into  possession  of  the  prop- 
erty until  her  death,  about  August,  1915.  Nan- 
cy N.  Bishop  had  died  previous  to  the  death  of 
Simeon  in  1909. 

**The  property  originally  came  from  William 
Gowan.  the  father  of  Simeon,  who  had  seven 
children.  The  history  of  the  case  Is  stated  in 
the  opinion  of  Mr.  Justice  Hydrick,  upon  the 
former  appeal.  See  109  S.  C.  416,  96  S.  B. 
144.  After  the  death  of  William,  Simeon, 
Sarah,  and  Nancy  N.  Bishop,  suit  was  brought 
for  the  partition  of  all  the  property  which  Wil- 
liam had  conveyed  to  Simeon.  All  the  prop- 
erty was  sold  by  the  master,  and  the  proceeds 
of  sale  have  been  disbursed  for  the  most  part. 

"Under  the  instrument  hereinbefore  set  forth. 
Wales  P.  Gowan  is  now  claiming  one-seventh 
part  of  the  proceeds  of  the  sale  of  the  61- 
acre  tract  of  land.  The  heirs  at  law  of  Nancy 
N.  Bishop  are  also  claiming  this  part  of  the 
proceeds  of  the  sale.  In  my  former  rpnort  I 
made  no  decision  as  to  the  instrument  herein- 
above quoted,  deeming  that  it  was  unnecessary 
to  the  decision.  In  the  view  which  I  took  of  the 
case.  But  the  Judgment  of  the  circuit  court 
was  reversed,  and  the  case  was  sent  back  in 
order  that  this  question  might  be  passed  upon: 
Was  the  instrument  sufficient,  under  the  rule 
announced  in  Mathis  v.  Hammond,  9  Rich.  Eq. 
137.  and  under  the  other  cases  cited  by  counsel 
for  Wales  P.  Gowan,  to  convey  the  equitable 
title  to  Wales  P.  Gowan? 

"After  carefully  examining  the  authority  cit- 
ed for  the  defendant  Wales  P.  Gowan,  I  con- 
clnde  that  the  instrument  was  entirely  insuffi- 
cient, since  those  citations  do  not  furninh  any 
authority,  as  it  seems  to  me.  to  sustain  the 
position  taken  by  defendant  Wales  P.  Gowan. 
•  ♦  •  The  Nancy  N.  Bishop  instrument  lacks 
seTcral  of  Uie  requirements  for  a  conveyance 
of  land.  It  is  not  under  seal,  it  is  not  wit- 
nessed, no  consideration  is  stated,  and  no  suffi- 
cient consideration  to  support  such  a  convey- 
tince  of  land  proved. 

"There  is  an  effort  by  defendant,  Wales  P. 
Gowan,  to  prove  a  consideration.  Carolina 
Oowan,  the  wife  of  Wales  P.  Gowan,  was  the 
stepdaughter  of  Nancy  N.  Bishop.  She  lived 
in  the  home  of  Mrs.  Bishop  from  the  time 
that  she  was  7  until  her  marriage  at  the  age 
of  17.  The  effort  is  made  to  show  that  on 
account  of  the  services  rendered  to  Nancy  N. 
Bishop  by  Carolina  Gowan,  and  on  account  of 
ber  love  and  affection  for  her  stepdaughter,  she 
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I  made  the  conveyance  to  Wales  P.  Gowan,  in 
order  in  some  way  to  repay  her  stepdaughter 
for  the  services  which  she  had  performed.  I 
think  the  defendant  has  shown  that  Carolina 
Gowan  did  render  loving  services  to  her  step- 
mother, though  whether  the  services  were  ren- 
dered prior  to  the  execution  of  the  instrument 
or  afterward  is  not  shown.  I  am  satisfied  that 
Nancy  N.  Bishop  bad  a  real  and  genuine  af- 
fection for  her  stepdaughter,  and  tliat  this  af- 
fection waa  well  founded.  But  the  instrument 
quoted  is  entirely  insufficient  and  inadequate 
to  convey  land.  It  does  not  estop  the  heirs 
at  law  of  Nancy  N.  Bishop  from  claiming  the 
proceeds.*' 

So  much  of  his  honor  the  drcoit  Judge's 
decree  as  is  necessary  for  a  proper  under- 
standing of  the  questions  involved  is  as  fol- 
lows: 

''The  master  reports  the  instrument  herein- 
above set  out  is  entirely  insufficient  and  inade- 
quate to  convey  land.  In  this  he  is  in  error. 
It  was  insufficient  to  convey  the  legal  title,  but 
was  sufficient  as  an  equitable  assignment  to 
convey  the  equitable  title  to  W.  P.  Gowan. 

*'Carrie  Gowan  (same  as  Carolina  Gowan) 
was  the  wife  of  W.  P.  Gowan,  and  the  step- 
daughter of  N.  N.  Bishop,  who  raised  her  since 
a  girl  of  7  years  old,  and  N.  N.  Bishop  felt 
towards  her  just  as  she  did  one  of  her  own 
children,  and  Mrs.  Carrie  Gowan  called  her 
'Ma'  and  rendered  as  great  or  greater  service 
to  her  than  her  own  children  did. 

"Mrs.  N,  N.  Bishop  had  expressed  a  desire 
that  Carrie  Gowan  would  share  in  the  division 
of  her  property  as  one  of  her  own  children, 
but  she  discovered  under  the  title  she  had  she 
could  not  do  this.  So  she  assigned  whatever 
interest  she  had  in  the  61  acres  to  W.  P.  Gow- 
an. l%e  assignment  was  made,  and  W.  P. 
Gowan  held  possession  of  this  property  under 
this  paper  and  the  Burnett  paper  for  about 
13  years,  until  the  death  of  Simeon  Gowan, 
1909,  when  Simeon's  widow,  who  took  a  life 
estate  after  Simeon's  death  under  the  will  of 
William,  took  possession  of  the  property  and 
held  during  her  life.  Soon  after  Sarah  Gowan's 
death  this  proceeding  was  instituted. 

"It  is  ordered,  adjudged,  and  decreed  that  the 
report  of  the  master  be,  and  the  same  is  here- 
by, reversed  in  so  far  as  said  report  finds  the 
instrument  of  N.  N.  Bishop  was  insufficient  to 
carry  to  W.  P.  Gowan  her  equitable  interest 
in  the  61  acres  of  land." 


The  appellant's  exceptions  are  as  follows: 

"(1)  Because  the  circuit  court  erred  in  sus- 
taining the  exceptions  of  the  respondents  to  the 
master's  report  in  reversing  the  master  and 
in  ruling  and  holding  that  the  paper  executed 
by  Nancy  N.  Bishop  was  an  equitable  assign- 
ment of  her  undivided  one-seventh  interest  in 
the  61  acres  of  land  or  the  proceeds  of  the 
sale  thereof,  and  that  the  heirs  of  Nancy  N. 
Bishop  had  no  interest  in  the  property,  and  in 
not  holding  that  Exhibit  A  was  void  and  inop- 
erative for  the  lack  of  consideration. 

"(2)  In  holding  and  finding  as  a  matter  of 
fact  that  W.  P.  Gowan  held  possession  of  this 
property  under  the  paper  executed  by  Nancy 
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N.  Bishop  for  18  yeart^  until  the  death  of  Sim- 
eon Gowan  in  1909." 

In  remanding  the  case  on  the  former  ap- 
peal Mr.  Justice  Hydrlck  In  delivering  the 
opinion  of  the  court  (109  S.  0.  423,  96  a  E. 
146)  said  in  conclusion: 

"Deeming  it  nnneceesary  to  the  decision,  in 
the  yiew  which  it  took  of  the  case,  the  drcnit 
court  did  not  consider  the  assignment  of  Nan- 
cy Bishop  to  appellant,  and  made  no  decision 
as  to  its  sufficiency  to  conrey  her  interest  in 
the  i^mainder,  either  at  law  or  in  equity. 
Clearly  it  was  insufficient  to  convey  the  legal 
title,  as  it  was  not  under  seal  or  witnessed,  as 
required  by  law.  The  case  was  presented  up- 
on an  agreed  statement  of  facts,  and  the  rec- 
ord is  insufficient  to  enable  us  to  reach  a  sat- 
isfactory conclusion  as  to  whether  it  was  suffi- 
cient to  convey  the  equitable  title  under  the 
rule  announced  in  Mathis  v.  Hammond,  9  Bich. 
Eq..  137,  and  in  the  cases  cited  by  appellant* 
especially  as  we  are  not  informed  who,  other 
than  appellant,  ia  daiming  her  interest,  an<| 
upon  wliat  ground  such  claim  is  made.  There- 
fore, upon  that  issue  the  case  must  go  back 
for  farther  consideration  and  decision." 

The  case  of  Mathis  v.  Hammond,  supra, 
shows,  that  if  W.  P.  Gowan  had  entered  into 
possession  of  the  land,  under  the  instrument 
of  writing  executed  by  Nancy  Bishop,  it 
would  have  made  the  contract  valid  and  en- 
forceable. But  he  did  not  so  enter.  The 
master  specifically  finds  that  Wales  P.  Gowan 
went  into  possession  of  the  property,  under 
the  deed  from  W.  A.  Burnett  The  presiding 
judge  does  not  find  that  W.  P.  Gowan  entered 
into  possession  under  the  assignment  in  ques- 
tion, but,  merely,  that  he  held  possession 
under  the  assignment  and  the  Burnett  paper. 
It  can  scarcely  be  supposed  that  the  circuit 
judge  intended  to  find  that  W.  P.  Gowan 
entered  into  possession  under  the  assignment, 
as  it  would  be  contrary  to  the  contention  of 


W.  P.  Gowan,  as  thus  set  forth  in  his  fifth 
exception  to  the  Master's  report: 

''Because  the  master  erred  in  holding  and 
finding  that  W.  P.  Gowan  went  into  possession 
of  the  property  under  a  deed  from  W.  A.  Bur- 
nett, and  in  not  holding  that  W-.  P.  €h>wan  waa 
in  possession  of  the  property  daiming  it  as  bis 
own  before  the  deed  of  W.  A.  Burnett  or  the 
instrument  of  Nancy  N.  Bishop,  and  was  so> 
holding  said  property  at  the  time  the  Nancy 
N.  Bishop  instrument  was  executed;  same 
being  held  under  bond  for  title  given  by  W.  A^ 
Burnett  to  W.  P.  Gowan." 

There  is  no  testimony  showing  any  other 
valuable  consideration,  which  is  essential  to 
the  validity  and  enforcement  of  the  contract 
attempted  to  be  created. 

The  judgment  of  the  circuit  court  la  re- 
versed, and  the  case  remanded  to  that  court 
for  such  further  proceedings  as  may  be  neces- 
sary to  carry  into  effect  tbe  conduslona  here- 
in announced. 

WATTS,  FRASEB,  and  GOTHEAN,  JJ.» 
concur. 

COTHRAN,  J.  I  concur  in  the  judgment, 
but  am  not  to  be  understood  as  approving  the 
implication  that  possession  alone  under  a 
voluntary  equitable  assignment  will  perfect 
the  legal  title;  a  prindple  which  appears  to 
have  been  announced  upon  scant  ccnsldera- 
tion  in  the  case  of  Mathis  v.  Hammond,  9 
Rich.  Eq.  137. 

My  impression  is  that  an  equitable  assign- 
ment is  nothing  more  than  an  executory 
agreement,  and  can  be  given  effect  only  upon 
the  establishment  of  the  elements  essential 
to  sustain  an  action  for  specific  performance ; 
possession  alone  is  not  suffldent,  when  tlie 
implied  contract  is  without  a  valuable  con- 
sideration. I  prefer  to  reserve  my  oplnicHi 
as  to  this  matter. 


&a) 
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WATSON  V.  SOVEREIGN  CAMP,  W.  0.  W. 

(No.  10673.) 

(SapNme  Goart  of  Soath  Carolina.    Jane  80, 

1921.) 

1.  Intorance  ^=»79l(t)— Draftee  Is  "enlisted 
man"  within  terms  of  policy. 

A  draftee  is  an  "enlisted  man,"  within  the 
purview  of  a  life  policy  which  allowed  the  in* 
sttred  to  join  the  army,  bnt  required  notiee 
and  payment  of  extra  preminm. 

2.  Ittsuranoe   ^=:>S25{\)    —  Whether  Insurer 
waived  extra  premlitni  held  for  the  Jury. 

In  an  action  on  a  life  policy  which  allowed 
the  insured  to  join  the  army  and  go  out  of 
the  United  States,  bnt  required  an  extra  pre- 
mium, the  question  whether  the  insurer,  which 
was  operating  as  a  fraternal  order,  waited  the 
extra  premium  held  for  the  jury,  eyea  though 
the  officers  of  the  local  branch  of  the  order 
could  not  waive  anything,  it  not  appearing  that 
the  general  authorities  of  the  order  directed  the 
local  derk,  whose  duty  it  was  to  collect  all  the 
funds,  to  collect  the  war  risk  premium. 

Cothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  R.  W.  Memmlnger, 
Judge. 

ActioQ  by  Mrs.  Mackie  Watson  against  the 
Sovereign  Camp,  Woodmen  of  the  World. 
From  a  judgment  for  defendant  on  directed 
verdict,  plaintiff  appeals. ;  Reversed. 

Grier,  Park  &  Nlcliol»on,  of  Greenwoodt 
for  appellant. 

Dial  St  Todd,  of  lAurens,  for  respondent. 

FRASER,  J.    Samuel  C.  Wateon  took  out 
a  policy  of  life  Insurance  with  the  respond- 
ent.   The  poUcy  was  payable  to  the  appel>* 
lant,  his  wife.    The  insured  was  drafted  as 
a  soldlerr  was  sent  to  Fsanoe,  and-  died  there. 
The  policy  permitteid  the  insured  to  jofn  the 
army  and  go  outside  of  the  United  States, 
but  it  required  notice  to  the  company,  and 
the  payment  of  an  extra  premium.    After 
the  deceased  left,  his  wife  went  to  the  cleric 
of  the  local  camp  and  talked  to  hisi  about 
the   payment  of  her  husband's  dues.    Mrs. 
Watson  was  ishort  of  nkoney,  as  the  pny- 
mentg  had  not  ^me  from  the  govemmMt. 
Her  purpose  was  to  allow  the  policy  to  lapse 
by    not   paying  the    premiums.     She   was 
urged  by  the  local  clerk  to  keep  up  the  pay* 
ments.    She  consented  to  pay  them,  but  had 
to  borrow  the  money  to  do  so:    The  defend- 
ant  refased  to  pay  the  face  of  the  policy, 
bat    tendered  the  sum  of  128.80,  whieh   it 
claimed  was  due  under  the  t^rms  of  the  l^ol- 
Icy.     The  payment  of  th<e  full  amount  was 
reft»ed,  because  the  extra  premium  for  an 
enlisted  man  had  not  been  paid.    The  plain- 
tiff  claimed  that  her  husband  was  not  an  en* 
listed  man,  but  was  a  drafted  man,  and  that 

the  company  had  Waived  ttie  payment  of  the 
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extra  premium.  The  presiding  judge  order- 
ed a  verdict  for  tue  defendant.  From  the 
judgment  entered  upon  that  verdict,  this  ap- 
peal is  taken. 

[1]  1.  The  first  point  cannot  l>e  sustained. 
The  deceased  was  an  enlisted  man,  under 
the  terms  of  the  policy.  See  McQueen  v. 
Sovereign  Camp,  W.  O.  W.,  106  S.  B.  32,  filed 
herewith. 

[2]  2. ,  The  second  point  must  be  sustained. 
There  was  evidence  of  waiver,  and  the  case 
should  have  been  sent  to  the  jury,  under 
the  case  of  Crumley  v.  Sovereign  Camp,  W. 
O.  W.,  102  S.  C.  386,  86  S.  B.  054.  It  Is  true 
that  the  officers  of  the  local  camp  cannot 
waive  anything,  but  this  clerk  was  also  the 
agent  of  the  Sorereign  Camp,  and  his  duty 
was  to  "remit  all  funds  due  aud  belonging 
to  the  Sovereign  Camp  to  thje  Sovereign 
Clerk,  as  by  law  provided.**  It  is  also  true 
that  this  extra  war  risk  premium  was  to  be 
paid  to  the  Sovereign  Clerk  at  the  home  of- 
fice. The  iiespondeat  says  it  was  to  be*  tteid 
directly  to  the  Sovereign  CIei%  at  Omaha, 
Neb.  The  policy  does  not  say  it  shall  be 
paid  directly.  The  other  provision,  that  the 
local  clerk  shall  remit  all  funds,  is  sufficient 
provision  to  cover  the  extra  premium.  It 
appears  In  the  case  that  no  notice  of  the  ex- 
tra premium  was  given  to  that  officer,  who 
was  authorized  to  forward  i^ll  funds.  There 
is  po  intlmitioU  that  there  was  any  neglect 
by  any  individual  agent  of  the  company. 
There  was  no  evidence  or  presumption  that 
the  beneficiary  knew  or  hdd  possession  of 
the  policy,  and  should  have  known  of  the  re- 
quired extra  premium.  Tinder  these  circum- 
stances it  was  for  the  Jury  to  say  whether 
the  company  waived  the  payment  of  the  ex- 
tra premium  or  not  ' 
■  The  Judgment  is  reversed. 

GARY,  C.  J.,  and  WAITTS,  J.,  concur. 

OOTHRAN,  J.  (dissenting)..  Action  up- 
on a  beneficiary  certificate  Issued  by  the  de- 
fendant to  Samuel  C.  Watson,  September 
24,  1917,  payable,  upon  certain  eonditions, 
to  his  wife,  the  plaintiff,  Mrs.  Mackie  Wat- 
son. The  insured  di^d  in  France  while  in 
the  service  of  the  lMit6d  States  army  on  Oo- 
tobet  18,  1918,  having  been  drafted  June  24, 
1918,  subsequently  to  the  Issuing  of  the  cei^ 
tificade.  The  aihount  of  the  benefit  was  $500 
in  the  event  of  death  during  the  first  year 
of  membecBhip, .  $750  if  within  the  second 
year^  and  $1^000  if  after  the  second  year. 
The  insured/ having*  died  within  the  second* 
year,  the  benefit,  if  accroedt.  would  be  $750, 
although  the  complaint  Is  fof  $1,000. 

The  certificate  contains  the  following  con- 
ditions and  provisions  material  to  the  pres- 
ent inquiry,  in  substance: 

1.  If  the  insured  should  die  outside  the  lim- 
it's of  the  United  States  while  serving  in*  the 
army  or  navy,  as  an  officer  or  an  eidisted  man. 
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the  amoDnt  due  ihould  be  such  proportion  of 
the  benefit  as  the  period  he  lived  after  becoming 
a  member  bears  to  his  expectancy  of  life  at 
the  time  of  his  initiation,  which  wonld  be  prac- 
tically a  nominal  sum. 

2.  The  insured  was  permitted  to  avoid  this 
limited  benefit,  under  the  circumstances  stated, 
and  secure  the  full  benefit  provided  for  in  the 
certificate  by  complying  with  these  require- 
ments: (a)  The  option  must  be  executed  with- 
in 30  days  after  entering  the  service,  (b)  He 
shall  notify  the  Sovereign  Clerk  at  the  home 
office,  Omaha,  Neb.,  that  he  has  entered  the 
service,  (c)  He  shall  pay  in  advance  to  the 
Sovereign  Clerk  $37.50  per  $1,000  of  insurance 
per  annum,  in  addition  to  the  regular  assess- 
ment, the  installment  payment  of  Sovereign 
Camp  fund,  for  his  age  as  provided  in  tables 
of  rates  in  section  56  of  the  constitution  and 
laws. 

3.  The  insured,  who  complied  with  these  re- 
quirements, was  extended  the  further  conces- 
sion that  in  the  event  of  his  death  within  the 
limits  of  the  United  States,  without  having 
served  outside,  the  total  benefit  should  be  paid, 
together  with  the  war  assessments  which  he 
may  have  paid. 

Tbeee  facts  are  conceded:  (1)  Tbe  in- 
sured entered  the  service  of  the  army  after 
he  received  his  certificate.  (2)  The  insured 
died  in  France,  beyond  the  limits  of  the 
United  States,  while  in  the  service.  (3)  The 
insured  did  not  within  30  days  after  his  en- 
listment notify  the  Sovereign  Clerk,  at  the 
home  office,  Omaha,  Neb.,  of  that  fact.  (4) 
The  insured  did  not  pay  to  the  Sovereign 
Clerk  the  war  assessment  provided  for  in 
his  certificate. 

It  was  also  shown  that  from  the  date  of 
his  certificate,  September  24,  1917,  to  the 
date  of  his  enlistment,  the  insured  duly  paid 
the  ordinary  Sovereign  Camp  assessments, 
the  local  camp  dues,  and  the  war  tax  (not 
the  war  assessments)  to  the  local  clerk  at 
Greenwood;  that,  after  he  went' over  seas, 
the  beneficiary  under  the  certificate,  the 
plaintiff  here,  continued  to  make  similar 
payments  to  the  same  ofilcer,  including  the 
month  of  October,  1918,  the  month  in  which 
the  insured  died. 

It  was  also  shown  that  when  payments 
were  made  to  the  local  clerk  he  assured  the 
beneficiary,  who  made  the  payments  that 
**the  full  policy  would  be  paid  if  she  kept 
the  dues  paid."  Section  55  of  the  rules  re- 
quires the  local  clerk  to  collect  the  admis- 
sion fees,  the  dues,  and  the  Sovereign  Camp 
fund  assessments,  and  section  94  requires 
him  to  *'remit  all  funds  due  and  belonging 
to  the  Sovereign  Camp  to  the  Sovereign 
Clerk  as  by  law  provided."  Both  the  clerk 
who  was  In  ofiQce  when  the  insured  received 
his  certificate  and  the  clerk  who  was  in  of- 
fice when  the  payments  were  made  by  the 
bonefidary,  or  by  some  one  for  her,  testified 
that  they  knew  nothing  of  the  war  assess- 
ment required ;  that  they  made  no  such  col- 
lections from  any  member;  that  they  were 
not  requested  by  the  Sovereign  Camp  to  col- 


lect them,  and  received  no  literature  refer- 
ring to  them. 

At  the  close  of  all  the  testimony  the  de- 
fendant moved  for  a  directed  verdict  for 
the  plaintiff  for  the  amount  $28.80,  admitted 
to  be  due  under  the  condition  numbered  1 
above;  this  motion  was  made  upon  the 
grounds  set  out  in  the  record,  which  should' 
appear  in  the  report  of  this  case.  The  mo- 
tion was  granted,  and  from  the  Judgment 
entered  upon  the  verdict  so  directed,  the 
plaintiff  has  appealed. 

The  opinion  of  Mr.  Justice  FRASER  pro- 
poses to  reverse  the  direction  of  a  verdict, 
practically  in  favor  of  the  defendant,  upon 
the  ground  that  there  Is  sufficient  evidence  of 
a  waiver  by  the  insurer  of  the  vital  conditions 
In  the  certificate  upon  which  they  rely,  by 
reason  of  the  fact  that  the  local  clerk  collect- 
ed the  monthly  dues  and  assessments  with- 
out notifying  the  insured  or  the  beneficiary 
of  the  war  assessments  required;  that  the 
local  clerk  was  authorized  to  receive  and 
forward  all  funds  due  to  the  Sovereign 
Camp,  which  included  the  war  assessments, 
and  that  his  conduct  in  not  calling  the  at- 
tention of  the  Insured  or  the  beneficiary  to 
the  war  assessments,  was  evidence  of  a 
waiver  by  the  Sovereign  Camp  of  the  neces- 
sity of  such  payments. 

I  do  not  concur  at  all  In  this  view,  and 
am  of  opinion  that  the  verdict  was  rightly 
directed.  An  analysis  of  the  limiting  con- 
dition (which  reduces  the  benefit  to  a  very 
small  proportion  of  Its  face  value)  shows 
that  it  affects  only  one  class  of  certificate 
holders,  those  who  enter  and  die  abroad  in 
the  service;  and  their  policies  are  affected 
only  when  these  two  contingencies  concur; 
until  they  do  concur,  the  policies  are  per- 
fectly sound;  a  certificate  holder,  so  long 
as  he  Is  not  so  unfortunate  as  to  meet  both, 
suffers  no  diminution  of  the  benefit. 

If  Watson,  without  going  abroad,  (1)  had 
remained  in  the  service  here,  or  (2)  died  In 
the  service  here,  or  (8)  been  discharged  from 
the  service,  or  (4)  had  returned  from  abroad 
and  remained  In  the  service  here,  or  (5)  died 
in  the  service  here,  or  (6)  been  discharged  from 
the  service,  his  policy  would  have  been  per- 
fectly good,  from  the  date  of  the  certificate, 
continuously  against  these  six  contingencies, 
so  long  as  the  dues  and  assessments  ordinari- 
ly required  were  paid  by  or  for  him.    The 
seventh  contingency,   that   one  which   hap- 
pened, he  made  no  provision  against.     He 
had   a    perfect   right   to   take  his   chances 
against  it,  and  save  the  $37.50  if  he  so  de- 
sired.   How  could  the  defendant  know  that 
he  had  not  determined  to  take  this  chance  un- 
til he  had  done  what  he  contracted  to  do  in 
the  event  that  they,  and  not  he,  were  to  as- 
sume the  chance?   The  policy  required  that  if 
the  defendant  was  to  assume  that  chance  the 
insured  should  notify  the  home  office  within 
30  days  after  his  enlistment,  and  pay  annual- 
ly, while  the  increased  risk  lasted,  the  war 
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assessment  of  $37.50  per  $1,000  of  insurance. 
This  he  did  not  do,  and  in  my  opinion  cannot 
force  upon  the  defendant  a  risk  that  they 
specifically  contracted  with  him  that  they 
would  not  assume  unless  he  complied  with 
the  conditions  referred  to. 

It  would  have  made  no  difference  if  the  de- 
fendant had  had  positive  knowledge  that 
Watson  had  enlisted  in  the  service,  or  if 
the  ordinary  dues  and  assessments  had  been 
paid  directly  to  the  home  office;  they  could 
not  possibly  have  known  to  a  certainty  that 
he  would  be  sent  overseas;  Watson  himself 
could  not;  doubtless  he  hoped  that  he  would 
not  be,  and  in  that  event  the  extra  assess- 
ment would  not  be  needed,  for  its  only  effect 
would  have  been  to  secure  him  against  the 
contingency  of  dying  in  the  service  abroad. 
What  the  defendant  was  charged  with  know- 
ing was  that  if  Watson  desired  to  be  insured 
against  tiiat  contingency  he  could  secure  it  by 
giving  the  notice  and  paying  the  war  assess- 
ment He  did  neither,  and  the  defendant  had 
the  right  to  assume  that,  not  being  willing  to 
pay  for  it,  he  did  not  desire  it. 

The  provisions  of  the  certificate  under  con- 
sideration do  not  constitute  or  make  condi- 
tions under  which  a  forfeiture  of  the  policy 
will  be  insisted  upon;  they  simply  provide 
for  an  exemption  from  liability  on  account  of 
the  death  of  the  insured  under  the  circum- 
stances mentioned,  in  the  service  in  a  foreign 
land.  That  they  had  the  right  to  Impose  this 
limitation  as  an  increase  of  the  hazard  can 
no  more  be  questioned  than  a  provision 
against  liability  in  case  of  suicide,  which 
has  never  been  suggested  as  a  ground  of  for- 
feiture, but  is  recognized  as  a  contractual  ex- 
emption. That  they  could  not  constitute  a 
ground  of  forfeiture  is  shown  by  the  unques- 
tionable right  of  the  insured  to  pay  the  ordi- 
nary assessments  and  continue  his  insurance 
in  full  force,  with  the  exception  that  it  did 
not  cover  the  contingency  against  which  he 
had  the  contractual  right  to  protect  himself, 
but  did  not. 

In  Mattox  v.  Insurance  Co.  (Ga.  App.)  103 
S.  £.  180,  the  policy  provided  that  it  should 
be  void  if  the  insured  within  five  years  en- 
gaged in  military  service  in  time  of  war  with- 
out the  written  consent  of  the  company;  that, 
upon  breach,  the  liability  should  be  limited 
to  a  return  of  the  premiums;   but  that  the 
policy  should  cover  such  risks  if  the  insured, 
within  31  days  after  enlistment,  should  pay 
to  the  company  at  its  home  office  such  extra 
premium  as  might  be  required.    The  insured 
paid  the  first  premium  in  June,  1917,  and 
arranged  for  the  second  in  June,  1918;  he  en- 
listed in  August,  1918,  remained  in  camp  un- 
til October  1st,  and  then  sailed  for  France; 
on  October  15th,  he  died  at  sea,  not  having 
notified  the  home  office  of  his  enlistment  or 
paid  the  war  assessment    The  court  decreed 
In  favor  of  the  defendant,  holding: 

"It   was  clearly  understood  by  both   parties 
to  the  contract  that,  if  the  insured  thereafter 


entered  military  service,  he  must  pay  an  extra 
premium  to  keep  the  policy  in  force  for  any 
amount  except  for  the  premium  which  he  had 
paid,  and  that  it  was  incumbent  upon  the  in- 
sured, if  he  desired  to  keep  the  policy  in  force 
for  its  full  value,  to  notify  the  company  of  his 
intention  to  enter  military  service,  so  that 
the  company  would  have  an  opportunity  to 
demand  of  him  the  extra  premium  required, 
under  the  terms  of  the  war  clause,  for  such 


»» 


service. 

I  cannot  conceive  of  a  fairer  proposition 
than  that  contained  in  the  policy.  This  na- 
tion was  at  war;  its  resources  and  men  were 
pledged  to  contribute  to  its  successful  conclu- 
sion; the  company  knew  that  some  of  its 
members  would  be  called  to  the  colors;  com- 
mon sense  teaches  that  the  entrance  of  a 
member  into  this  service  tremendously  in- 
creases the  hazard  against  which,  inordinary 
conditions,  the  company  undertook  to  insure, 
and  the  basis  on  which  the  ordinary  assess- 
ments were  levied.  With  this  Increased  haz- 
ard thrust  upon  them,  the  company  had  the 
right,  and  it  was  its  duty,  to  make  provision 
against  it.  It  did  so  by  contract  solemnly  en- 
tered into,  and  by  which  the  insured  was  as 
much  bound  as  the  company. 

The  contract  notified  the  insured  that  the 
company  stood  for  liability  upon  every  con- 
tingency except  his  death  in  the  service  upon 
foreign  soil,  when  the  war  was  actually  being 
waged,  and  where,  of  course,  the  hazard  was 
greatest.  It  notified  him  that  he  could  ex- 
tend the  insurance  to  cover  this  solely  ex- 
cepted risk  by  complying  with  certain  re- 
quirements which  have  been  referred  to.  It 
guaranteed  him  further  that,  if  he  should 
comply  with  these  requirements,  and  die  in 
this  country  without  having  gone  abroad,  all 
of  the  war  assessments  paid  should  be  re- 
turned. It  is  difficult  to  imagine  a  provision 
more  reasonably  calculated  to  protect  the 
rights  of  the  company  and  at  the  same  time 
to  make  a  generous  concession  to  the  insured, 
for,  in  strict  Justice,  the  payment  of  the  war 
assessments  would  have  been  compensated 
for  by  the  assumption  of  the  increased  haz- 
ard which  was  probable,  and  the  company 
would  have  been  under  no  obligation  to  have 
returned  them. 

As  to  the  evidence  of  a  waiver  by  the  com- 
pany of  the  right  to  insist  upon  exemption 
from  liability  under  the  excepted  contingency 
which  actually  occurred,  bear  In  mind  that 
the  engagement  by  contract  was  that  the 
company  would  not  be  liable  in  the  event 
that  the  insured  died  in  the  service  abroad, 
unless  he  compiled  with  the  requirements  es- 
sential to  the  assumption  by  the  company  of 
that  particular  risk.  In  other  words,  tho 
compliance  was  made  a  condition  precedent 
to  such  engagement  by  the  company;  there 
was  no  contract  covering  this  risk  until  the 
condition  precedent  was  met.  It  therefore 
does  not  present  a  case  of  forfeiture  or  one 
of  waiver  by  the  company  of  the  condition. 

In  quite   a  similar  case   from   Arkansas 
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(MUler  r.  Ina.  Co.,  138  Ark.  442,  212  S.  W. 
310,  7  A.  L.  B.  378)  the  court  declared: 

"It  will  be  observed  that  the  provision  of  the 
policy  now  under  consideration  is  not  for  a 
forfeiture,  but  is  merely  an  exemption  from 
liability  on  account  of  death  occurring  under 
certain  drcumstances.  It  is  not  a  case  where 
acceptance  of  premiums  with  knowledge  of  the 
forfeiture  constitutes  recognition  of  the  con- 
tinued, valid  eixstence  of  the  policy;  nor  does 
the  case  fall  within  the  principle  that  a  for- 
feiture is  waived  where  an  Insurance  company, 
when  it  enters  into  a  contract,  has  knowledge 
through  any  of  its  authorized  agents  of  facts 
which  would  work  a  forfeiture.    •    •    • 

"There  was  no  forfeiture  provided  for  at  all, 
but  the  company  had,  as  before  stated,  the 
right  to  stipulate  under  what  circumstances  it 
should  be  liable.  The  insured  had  the  right  to 
pay  the  premium  and  continue  the  poUcy  in 
force  while  he  was  in  the  military  service  of 
the  government,  notwithstanding  the  exemption 
of  the  company  from  liability  for  death  occur- 
ring during  the  period  of  that  service.** 

This  is  a  much  stronger  case  tor  the  plain- 
tiff than  the  one  at  bar,  for  there  the  agent 
of  the  company  not  only  knew  of  the  provi- 
sion in  the  policy  relating  to  service,  but  ac- 
cepted the  ordinary  premium  under  hi?  con- 
struction that  the  exemption  only  affected 
death  in  battle.  The  court,  however,  held 
that  it  did  not  present  a  case  of  forfeiture  or 
waiver  of  a  forfeiture,  and  that  the  agent 
was  without  authority  to  project  the  company 
into  a  contract  which  they  had  not  entered 
into.  See,  also,  Field  v.  Western  Life  In- 
demnity Ck).  (Tex.  Civ.  App.)  227  S.  W.  530; 
American  Nat.  Ins.  Co.  v.  Turner  (Tex.  Civ. 
App.)  226  S.  W.  487;  Mississippi  Centennial 
Kxp.  Co.  V.  Luderbach,  123  Miss.  828,  86 
South.  517;  Long  v.  St.  Joseph  Life  Ins.  Qo. 
(Mo.  App.)  225  S.  W.  106;  Carter  v.  Sover- 
eign Camp,  Woodmen  of  the  World  (Tex.  Civ. 
App.)  220  S.  W.  239;  Held  v.  Am.  Nat.  Assur. 
Co..  204  Mo.  App.  643.  218  S.  W.  957;  Miller 
v.  Illinois  Banker's  Life  Ass'n,  138  Ark.  442, 
212  S.  W.  310,  7  A.  L.  R,  378 ;  Slaughter  v. 
Protective  League  Life  Ins.  Co.  (Mo.  App.) 
223  S.  W.  819;  and  Ruddock  v,  Detroit  Life 
Ins.  Co.  (Mich.)  177  N.  W.  242. 

It  will  be  noted  that  the  effect  of  the  pro- 
vision, primarily,  is  to  exempt  the  company 
from  liability  under  the  stated  contingency. 
It  does  not  assume  the  risk  at  all  until  the 
conditions  have  been  performed;  a  marked 
difference  between  It  and  a  contract  which 
assumes  the  stated  risk  primarily,  and  pro- 
vides for  relief  under  certain  circumstances 
upon  the  happening  of  which  a  forfeiture  con- 
venes. In  the  one  case  there  is  no  oi)ening 
for  a  forfeiture ;  in  the  latter  there  is,  w^hich 
may  be  defeated  by  waiver.  It  is  inconceiv- 
able to  me  that  a  party  may  be  waived  into 
a  contract  which  it  has  not  entered  into, 
waived  into  the  assumption  of  a  risk  which  It 
expressly  declines  to  assume  except  upon  con- 
ditions which  have  not  been  performed. 

A  case  may  be  Imagined  where  the  policy 


f  would  be  of  no  effect  at  all  unless  It  applied 
to  certain  exempted  risks  which  were  neces- 
sarily incident  to  the  occupation  of  the  in- 
sured, known  to  the  company  at  the  time  the 
policy  was  issued,  and  upon  which  premiums 
were  accepted.  The  company  under  the  cir- 
cumstances might  well  be  held  estopped  from 
claiming  the  exemption;  but,  not  constituting 
a  forfeiture,  there  would  be  no  appUcabUity 
of  the  doctrine  of  waiver.  Here,  however, 
we  have  a  case  where  the  policy  remains  of 
force  as  to  all  contingencies  but  the  excepted 
one,  and  the  failure  of  the  insured  to  pro- 
vide for  it  may  well  be  assumed  by  the  com- 
pany to  have  been  intentional. 

Assuming,  however,  that  the  doctrine  of 
waiver  is  applicable  to  the  case,  the  facts  re- 
lied upon  to  produce  a  waiver  by  the  Insured 
are:  (1)  The  knowledge  of  the  local  clerk 
that  the  insured  had  enlisted  in  the  service. 
(2)  The  payment  by  or  for  the  insured  of  the 
monthly  dues  and  assessmenta  (3)  The  dec- 
laration of  the  local  clerk  that  the  policy 
would  be  paid  if  the  monthly  dues  and  as- 
seBsments  were  kept  up.  An  insuperable 
barrier  to  the  benefit  of  a  waiver  are  the 
terms  of  the  statutes  (S  2755,  voL  1,  Code  of 
Laws  1912),  as  follows: 

''No  subordinate  body,  or  any  of  its  officers 
or  members  shall  have  the  power  or  authority 
to  waive  any  ol  the  provisions  of  the  laws  and 
constitution  of  the  association,  and  the  same 
shall  be  binding  upon  the  association,  and  each 
and  every  member  thereof  and  their  bene- 
ficiaries" 

— wMch  has  been  eonstmed  by  this  court 
in  the  following  cases :  Ourrence  ▼.  Woodmen 
of  the  World,  95  S.  C.  61,  78  S.  B.  442; 
Crumley  ▼.  W.  O.  W.,  102  S.  O.  386,  86  S.  E. 
964 ;  Vant  ▼.  Grand  Lodge,  102  S.  0.  413,  86 
S.  B.  677;  Outlaw  v.  National  Council,  107  S. 
O.  226^  92  8.  B.  469;  Stefnheimer  ▼.  United 
Oommercial  Travelers,  107  S.  O.  291,  98  S.  . 
E.  8 ;  Dillingham  v.  Junior  Order,  113  S.  C. 
480,  102  &  B.  721. 

In  addition  to  this,  subdivision  A  of  sec- 
tion 69  of  the  rules  of  the  insurer,  made  by 
the  terms  of  the  application  and  certificate 
a  part  of  the  contract,  provides: 

"No  officer,  employee,  or  agent  of  the  Sov- 
ereign Camp,  or  of  any  camp,  has  the  power, 
right  Or  authority  to  waive  any  of  the  condi- 
tions upon  which  beneficiary  certificates  are 
issued,  or  to  change,  vary,  or  waive  any  of  the 
provirions  of  this  constitution  or  these  laws 
nor  shall  any  custom  on  tiie  part  of  any  eamp 
or  any  number  of  camps^with  or  without  the 
knowledge  of  any  sovereign  officer— ha^e  the 
effect  of  so  changing,  modifying*  waiting  or 
foregoing  such  laws  or  requirements.  Bach 
and  every  beneficiary  certificate  is  issued  only 
upon  the  conditions  stated  in  and  subject  to 
the  constitution  and  laws  then  in  force  or 
the^after  enacted.** 

But  if  neither  of  these  provlsio|ia  coulil  be 
invoked  for  the  protection  of  the  insurer,  the 
evidence  relied  upon  carries  no   probative 
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force  whatever  In  establiflhlng  a  waiver  l)y 
the  insurer  of  the  exemption  upon  which  it 
relies. 

The  knowledge  by  the  local  clerk  of  the 
fact  that  the  insured  had  enlisted  in  the 
service  could  furnish  no  possible  evidence  of 
the  waiver,  for  the  apparent  reason  that  the 
policy  was  good  against  all  contingencies  ex- 
cept the  one  under  consideration.  The  local 
clerk,  as  well  as  the  insurer;  may  well  have 
assumed  that  the  insured  assumed  that  risk 
himself. 

For  the  same  reason  the  payment  of  the 
ordinary  monthly  dues  and  assessments  may 
be  assumed  to  have  been  made  to  keep  the 
policy  alive  to  all  contingencies  exc^t  the 
one  that  carried  the  exemption;  the  local 
clerk  could  not  have  refused  to  accept  the 
payments  as  they  were  made,  it  would  be  il- 
logical, therefore,  to  hold  that  the  company  is 
prejudiced  by  what  the  dctrk  had  to  do. 

The  declarations  of  the  local  clerk  were 
clearly  outside  the  scope  of  his  employment, 
and  in  fact,  as  the  testimony  shows,  were 
made  without  any  knowledge  whatever  of  the 
provisions  requiring  notice  of  enlistment  and 
payment  of  the  war  assessments.  Waiver  is 
the  voluntary  relinquishment  of  a  known 
right;  it  could  hardly  be  held  that  the  local 
clerk  could  waive  a  provision  in  ihe  contract 
that  he  knew  nothing  of. 

Local  camp  dues  and  the  ordinary  assess- 
ments payable  monthly,  necessary  to  main- 
tain the  beneficiary  certificaj;e  in  force  and 
effect  for  any  purpose  whatever,  were  pay- 
able to  local  camp  clerk.  Neither  the  camp 
clerk  nor  any  other  local  official  had  any 
duty  in  connection  with  the  payment  of  the 
extra  war  assessment,  which  was  an  addi- 
tional premium,  payable  for  an  extra  hazard, 
which  might  obtain  during  the  life  of  the  pol- 
icy. Therefore,  no  local  camp  official  had  any 
authority,  real  or  apparent,  to  demand,  col- 
lect, receive,  and  remit  the  additional  war 
risk  assessment;  hence  there  could  be  no 
waiver  of  the  notice  and  payment  of  the  war 
risk  assessment.  The  cases  of  Vant  and  of 
Stemheimer,  cited  above,  are  in  point  here. 

I  think  that  it  is  a  strained  construction  to 
hold  that  because  the  local  clerk  was  author- 
ized to  collect  and  remit  funds  due  to  the 
Sovereign  Camp  he. was  authorized  to  collect 
and  remit  the  war  assessments.  There  is 
nothing  in  the  record  to  show  that  he  was  so 
authorized;  nothing  to  show  that  he  knew 
anything  about  such  assessments;  on  the  con- 
trary he  testified  that  he  had  never  so  much 
as  beard  of  them;  and  the  policy  requires 
that  the  remittance  be  made  to  the  Sovereign 
Clerk.  It  does  not  use  the  word  "directly," 
but  that  is  the  evident  purport  Even  if 
this  construction  should  be  allowed,  the  in- 
sured utterly  failed  upon  the  other  requlre- 
m&it  of  notice  to  the  Sovereign  Olerk  at  the 
bonae  office  of  his  enlistment. 
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To  characterize  the  evidence  relied  upon 
as  evidence  of  a  waiver  is  a  misnomer. 
There  is  no  provision  for  a  forfeiture,  and 
there  can  therefore  be  no  waiver.  The  effect 
appears  to  be  to  modify  the  terms  of  the  writ- 
ten contract  by  parol  testimony  and  to  avoid 
the  rule  by  denominating  it  a  waiver. 

1  think,  therefore,  that  the  circuit  Judge 
was  entirely  right  in  directing  the  verdict  as 
he  did,  and  that  the  Judgment  below  should 
be  affirmed. 


(VLB  s.  C.  386) 
BRADLEY  V.  VAN  WYCK  et  al.    (No.  10695.) 

(Supreme  Court  of  South  Carolina.    Aug.  1, 

1921.) 

Master  and  servant  «»276(l)— Nonsnit  prop- 
erly granted  for  failure  to  make  ease. 

In  an  action  for  the  death  of  an  employee, 
where  plaintiff  failed  to  show  how  he  was  killed, 
to  prove  the  specifications  of  negligence  al- 
leged, or  to  show  any  actionable  negligence  on 
the  part  of  defendants,  a  nonsuit  was  properly 
granted. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  George  B.  Prince, 
Judge. 

Action  by  Solomon  Bradley,  as  administra- 
tor, etc.,  of  Pickens  Bradley,  deceased, 
against  O.  P.  Van  Wyck,  trading  as  the 
Greenville  Mattress  &  Manufacturing  Com- 
pany, and  others.  From  an  order  granting 
a  nonsuit,  plaintiff  appeals.     Affirmed. 

Bonham  &  Price  and  B.  F.  Perry,  all  of 
Greenville,  for  appellant 

Martin  &  Blythe,  of  Greenville,  for  re- 
spondents. 

WATTS,  J.  TMs  is  an  appeal  from  an 
order  of  Judge  Prince  granting  a  nonsuit. 
The  action  was  brought  for  the  death  of 
Pickens  Bradley.  He  was  in  the  employment 
of  the  respondent.  He  was  a  mattress  filler, 
and  woriced  in  tlie  mattress  factory,  in  what 
is  known  as  the  basement.  The  allegations 
of  negligence  in  the  complaint  were: 

''That  the  master  failed  to  furnish  the  plain- 
tiff a  safe  place  in  which  to  do  his  work  and 
failed  to  furnish  safe  and  suitable  api^iances; 
and,  second,  that  the  master  failed  to  warn 
and  instruct  the  deceased  as  to  the  danger  of 
the  electricity,  on  that  particular  day." 

After  all  the  testimony  was  In,  his  honor 
granted  a  nonsuit  upon  the  ground  that 
there  was  no  evidence  tending  to  show  that 
the  deceased  was  in  the  performance  of  any 
duty  required  of  him  at  the  time  he  met  his 
death.  The  appellant  appeals  and  by  six  ex- 
ceptions alleges  error  in  his  honor's  Tiling. 

The  exceptions  are  overruled.  The  ap- 
pellant failed  to  show  how  deceased  was 
killed,  and  the  appellant  failed  to  prove  the 
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specifications  of  negligence  as  alleged  In  the 
complaint,  and  failed  utterly  to  show  any  ac- 
tionable negligence  on  the  part  of  the  re- 
spondent. The  evidence  shows,  at  the  time 
the  deceased  was  killed,  the  machine  was 
not  in  operation,  but  he  was  filling  the  mat- 
tress by  hand. 
Judgment  affirmed. 

GARY,  G.  J.,  and   FRASER  and  GOTH- 
RAN,  JJ.,  concur. 


(116  S.  C.  375) 

HAYES  V.  MoGILL.    (No.  10676.) 

(Supreme  Court  of  South  GarohDa.    June  30, 

1921.) 

Appeal  and  error  ^=:»722(l)— Each  exception 
must  contain  complete  assignment. 

Under  Rule  5  of  the  Supreme  Gourt  (90 
S.  B.  vii)  each  ezceptioD  must  contain  a  com«^ 
plete  assignment  of  error,  and  a  mere  refer- 
ence therein  to  any  other  exception  then  or 
prevoiusly  taken^  or  requested  charge,  ^vlll  not 
be  considered. 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  Edward  Mclven,  Judge. 

Action  by  W.  C.  Hayes  against  J.  Mason 
McGiU.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Appeal  dismissed. 

J.  S.  Brice,  of  York,  for  appellant. 
W.  W.  Lewis,  of  York,  for  respondent. 

GARY,  C.  J.  This  statement  appears  in 
the  record: 

"This  was  an  action  brought  by  the  respond- 
ent, W.  G.  Hayes,  for  the  purpose  of  recover- 
ing the  sum  of  $1,600  from  the  appellant, 
from  whom  respondent  alleged  he  had  pur- 
chased a  certain  truck,  and  that  the  appellant 
had  guaranteed  that  the  truck  was  sound  and 
in  good  condition,  and  practically  new;  and 
that  respondent,  relying  on  the  express  war- 
ranty of  the  plaintiff,  bought  said  truck,  and 
afterwards  discovered  that  it  was  worn  out, 
and  only  good  for  old  junk;  and  as  there  had 
been  a  complete  failure  of  this  warranty  the 
respondent  asked  that  he  might  be  allowed  to 
return  the  truck  to  appellant  and  recover  the 
purchase  price  of  $1,600.*' 

The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $1,600  and  the  defendant  appeal- 
ed on  five  exceptions.  They,  however,  can- 
not be  considered,  as  the  appellant  has  failed 
to  comply  with  the  requirements  of  Rule  5 
of  this  court  (90  S.  E.  vii),  which  is  as  fol- 
lows: 


t*^ 


*Each  exception  must  contain  a  concise  ntate- 
ment  of  one  proposition  of  law  or  fact,  which 
this  court  is  asked  to  review.  *  *  «  Each 
exception  must  contain  within  itself,  a  com- 
plete assignment  of  error,  and  a  mere  refer- 


ence therein  to  any  other  exception  then  or 
previously  taken,  or  request  to  charge,  will 
not  be  considered.** 

Appeal  dismissed. 

WATTS  and  GOTHRAN,  JJ.,  concur. 

FRASER,  J.  I  dissent.  While  the  excep- 
tions might  have  been  clearer,  yet  it  seems 
to  me  that  It  is  clear  enough  for  considera- 
tion that  the  appellant  intends  to  oomplaln 
that  his  honor  charged  the  jury  the  law  of 
implied  warranty  when  the  plaintiff  had  al- 
leged an  express  warranty.  The  point  is 
not  that  his  honor  the  trial  judge  misstated 
the  law  as  to  Implied  warranty,  but  that  his 
error  was  in  charging  the  law  of  Implied 
warranty  in  a  case  in  which  the  plaintiff  re- 
lied upon  an  express  warranty.  The  respond- 
ent had  not  been,  misled,  and  the  question 
should  be  decided. 

It  seems  to  me  that  his  honor  did  charge 
the  jury  that,  if  the  plaintiff  failed  to  es- 
tablish his  express  warranty  upon  which  he 
relied,  then  the  jury  might  still  find  for  the 
plaintiff  under  the  implied  warranty,  if  he 
had  not  bought  a  sound  article  for  a  sound 
price.  I  do  not  so  understand  the  recent 
cases. 

For  this  reason  I  dissent 


(116  s.  C.  877> 

POOLE  V.  SOUTHERN  RY.  GO. 
(No.  10679.) 

(Supreme   0)urt  of  South   CJarolina.    Aug.   1» 

1921.) 

1.  Commerce  ^=s>IO  —  Liability  of  interstate 
railroad  for  punitive  damages  aovemed  ky 
state  law,  In  absence  of  federal  statute. 

The  question  of  whether  a  railroad  engaged 
in  interstate  commerce  can  be  held  liable  for 
punitive  damages  to  automobile  driver,  injured 
at  crossing,  is  governed  by  the  state  law,  m 
the  absence  of  a  federal  statute. 

2.  Railroads  ^==>349— Liable  for  punitive  dam* 
ages  for  personal  Injuries. 

An  interstate  railroad  may  be  held  liable 
for  punitive  damages  to  automobile  driver,  in-rf 
jured  at  crossing. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  S.  W.  G.  Shipp,. 
Judge. 

Action  by  Joseph  P.  Poole  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Cothran,  Dean  &  Cothran,  of  Greenville, 
for  appellant. 

Martin  &  Blythe,  of  Greenville,  for  re- 
spondent. 
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FRASBR,  J.  The  plaintiff  was  riding  In 
hia  automobile  on  a  public  highway,  near  the 
city  of  Greenville.  He  crossed  the  main  line 
of  the  defendant  railway  company  in  safety. 
When  he  came  to  a  spur  track,  a  box  car 
loaded  with  goods,  consigned  to  Fall  River, 
Mass.,  came  suddenly  upon  him  and  injured 
his  car,  and  also  inflicted  injury  upon  the 
person  of  the  plaintiff.  The  freight  car  was 
not  attached  to  an  engine  and  was  being 
operated  with  no  means  of  controL  The  ac- 
tion was  for  actual  and  punitive  damages. 
The  case  was  tried  and  a  verdict  rendered  as 
follows:  ''We  find  for  the  plaintiff  twelve 
hundred  and  fifty  dollars.*'  From  the  Judg- 
ment entered  on  this  verdict,  this  appeal  is 
taken,  and  raises  the  question  of  the  liabili- 
ty of  the  defendant  tajc  punitive  damages. 

The  verdict  does  not  show  that  punitive 
damages  are  included,  but  the  question  of 
punitive  damages  is  fairly  made  and  should 
be  decided..    The  record  shows: 

'The  defendant  requested  the  following 
charge:  The  railway  company  in  this  case  is 
shown  to  have  been  an  interstate  commerce 
carrier  at  the  time,  engaged  in  interstate  com- 
merce, and,  that  being  the  case,  all  instrumen- 
talities of  the  carrier  are  exdusively  within  the 
control  of  the  laws  of  the  United  States.  I 
charge  yon  that  the  laws  of  the  United  States 
which  forbid  the  imposition  of  punitive  dam- 
ages upon  a  master  for  the  willful  tort  of  his 
servant,  unauthorized  or  unratified  by  him,  must 
be  apptied  in  this  case;  and  even  though  the 
acts  complained  of  were  snch  as  to  Justify  the 
imposition  of  punitive  damages  under  the  laws 
of  South  Carolina,  the  jury  in  this  case  cannot 
impose  such  damages  unless  they  believe  from 
the  evidence  that  the  raUway  company  author- 
ized or  ratified  such  acts  of  its  employees.' 

"The  presiding  judge  refused  to  charge  as 
requested,  and  charged  as  follows:  'Now  I 
Bight  as  well  make  a  ruling  at  this  point.  The 
defendant  sets  up  here  that  the  railroad  was 
engaged  in  interstate  commerce,  and  that  for 
that  reason  it  is  not  liable  to  punitive  damages, 
unless  the  act  was  ratified  by  the  railroad  com- 
pany. I  have  been  very  much  interested  in 
the  discussion  about  that;  but,  after  having  my 
attention  called  to  the  fact  that  the  case  that 
I  was  familiar  with  to  some  extent  myself  I 
had  not  looked  at  it  in  that  view,  I  take  it  that 
punitive  damages  cannot  be  recovered  against 
interstate  carriers,  when  he  is  engaged  in  in- 
terstate commerce,  where  Congress  has  acted 
npon  the  subject,  that  he  is  engaged  in  inter- 
state commerce.  That  Is  where  it  refers  to  the 
conduct  toward  the  person  party  to  the  contract 
or  passenger,  where  a  person  is  on  a  train; 
but  it  has  no  application  here.  Where  a  rail- 
road company  is  passing  through  this  state,  al- 
though it  may  be  engaged  in  interstate  com- 
merce and  injures  some  third  person  that  is 
not  concerned  with  the  contract  involved,  and 
therefore  I  take  it  that  this  is  to  be  governed 
by  our  state  law,  or  the  common  law  as  admin- 
istered in  this  state,  and  if  you  find  that  the 
railroad  was  wilful  in  this  case,  and  that  it  will- 
fully operated  as  the  proximate  cause  of  the 


injury  to  the  plaintiff,  if  the  plaintiff  was  in- 
jured, then  they  would  be  liable  for  punitive 
damages." 

[1,  2]  We  have  been  cited  to  no  federal 
statute,  and  we  know  of  none,  that  covers 
the  case.  The  state  law  governs  in  the  ab- 
sence of  a  federal  statute,  and  the  state  law 
unquestionably  allows  punitive  damages. 

The  Judgment  is  affirmed. 

GARY,  C.  J.,  and  WATTS,  J.,  concur. 


(116  S.  C.  382) 

TERRY     PACKING     CU.    V.    ATLANTIC 
COAST  Line  R.  CO.    (No.  I069L) 

(Supreme  Court  of  South  Carolina.      Aug.  1, 

1921.) 

Railroads  ^=»i  16— Contraot  liability  for  lost 
ol  oars  a  question  of  fact. 

In  an  action  by  a  packing  company  against 
a  railroad  for  the  vaJue  of  refrigerator  cars 
owned  by  the  packing  company  and  destroyed 
by  fire  on  the  railroad's  tracks,  plaintiff  com- 
pany's claim  of  liability  against  the  railroad 
being  grounded  on  a  stipulation  in  the  rules  of 
the  Master  Car  Builders'  Association,  whether 
or  not  plaintiff  company's  cars  were  received" 
and  were  to  be  handled  by  defendant  railroad 
under  exactly  the  same  terms  and  conditions 
as  the  cars  of  a  regular  railroad  company,  a 
member  of  the  Car  Builders'  Association,  was 
one  of  fact;  the  evidence  offered  by  plaintiff 
company  tending  to  support  such  theory. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Thomas  S.  Sease,  Judge. 

Action  by  the  Terry  Packing  Company 
against  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Judgment  reversed,  and 
case  remanded  for  new  trial. 

Prank  G.  Tompkins,  of  Columbia,  and  W. 
A.  Townes,  of  Wilmington,  N.  C,  for  appel- 
lant. 

Benet,  Shand  ft  McGowan,  of  Columbia, 
for  respondent 

COTHRAN,  J.  Action  by  Terry  Packing 
Company  for  $1,385.60,  the  value  of  three 
refrigerator  cars  owned  by  it,  destroyed  by 
fire  at  Punta  Gorda,  Fla.,  while  upon  the 
tracks  of  the  defendant.  From  a  Judgment 
in  favor  of  the  plaintiff  for  the  full  amount 
claimed,  entered  upon  a  verdict  by  direction 
of  the  circuit  Judge,  the  defendant  appeals. 

The  facts  of  the  case  are  substantially  as 
follows: 

Terry  Packing  Company  is  a  corporation 
engaged  at  Columbia,  S.  C.,  in  the  purchase, 
distribution,  and  sale  of  fresh  fish,  shipped 
in  carload  lots  from  Ptmta  Gorda,  Fla.,  to 
Columbia  and  other  points.  The  refrigerator 
cars  used  for  this  purpose  belonged  to  Terry 


For  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 


152 


106  SOUTHEASTEBN  BEPOBTEB 


(S.C. 


Pftcklng  Company.  In  May,  1915,  three  of 
the  cars  were  returned  empty  to  Pmita  Gorda 
and  placed  upon  the  track  of  a  dock  owned 
by  the  defendant,  and  alongside  of  a  flsh- 
packing  plant  of  certain  Tendors,  who  sold 
fish  to  the  Terry  Padcing  Company,  await- 
ing loading  and  shipment.  On  Jnne  27, 1915, 
a  fire  of  incendiary  origin  destroyed  the  fish- 
packing  plant  and  the  three  cars.  The  de- 
fendant was  in  no  way  to  blame  for  the  fire. 

The  plaintiff  makes  no  charge  of  n^ligence 
against  the  defendant,  nor  does  it  seek,  in 
the  complaint,  to  hold  the  defendant  liable 
as  a  common  carrier.  It  relies  upon  a  cer- 
tain stipulation  in  the  rules  of  the  Blaster 
Car  Builders'  Association,  to  the  effect  that 
"damage  done  to  any  car  by  tmfair  usage, 
derailment,  or  acddent"  is  assumed  by  the 
railroad  company  handling  the  car.  It  se^s 
to  connect  itself  with  those  rules,  so  as  to 
get  the  benefit  of  such  assumption  of  respon- 
sibility by  the  defendant 

The  rules  of  the  Master  Car  Builders'  As- 
sociation are  a  set  of  rules  adopted  by  prac- 
tically an  of  the  railroad  companies  in  the 
United  States,  providing,  in  the  interchange 
of  cars,  for  repairs  made  upon  cars  of  one 
line  when  broken  on  the  line  of  another  com- 
pany, and  for  the  loss  of  or  damage  to  such 
cars  by  fire  or  otherwise.  Among  these  rules 
is  the  rule  above  quoted.  The  plaintiff  was 
not  a  member  of  that  association;  possibly, 
having  no  railroad  Of  its  own  upon  which 
the  cars  of  other  companies  might  operate,  it 
could  not  become  a  member;  it  did  not  sign 
any  contract,  or  secure  a  contract  from  the 
defendant,  entitling  the  plaintiff  to  the  b^ie- 
flts  of  the  Master  Car  Builders*  rules. 

The  plaintiff  relies  upon  the  following  cir- 
cumstances to  establish  the  same  obligation 
on  the  part  of  the  defendant  to  it  as  the  de- 
fendant owed  to  members  of  the  Master  Car 
Builders'  Association,  in  the  matter  of  re- 
sponsibility for  the  destruction  of  a  car  by 
fire,  regardless  of  its  culpability. 

The  plaintiff  became  dissatisfied  with  the 
handling  of  its  goods  in  the  refrigerator  cars 
belonging  to  the  railroad  companies  and  cer- 
tain transportation  lines,  and  determined  to 
lease  or  buy  cans  of  its  own.  Accordingly  the 
plaintiff  In  April,  1913,  opened  negotiations 
with  the  car  accountant  of  the :  defendant, 
who  wrote  the. plaintiff  on  April  28,  1913, 
that  he  could  probably  secure  oars  from  a 
certain  party  in  Chicago.  In  that  letter  the 
car  accountant  stated  that  the  cars  would  be 
"handled  under  our  tariffs"  allowing  com- 
pensation to  the  plaintiff  at  the  rate  of  three- 
fourths  of  a  cent  per  mile,  loaded  and  empty, 
while  in  service.  He  also  stated  that,  when 
it  became  necessary  to  repair  the  cars,  the 
work  would  be  done  and  bills  rendered  by 
the  mechanical  department  of  his  road. 
Nothing  was  said  in  that  letter  to  indicate 
that  the  rules  of  the  Master  Car  Builders' As- 
sociation would  be  binding  upon  the  defend- 


ant or  upon  the  plaintiff.  Between  April  27th 
and  August  20th  the  plaintiff  secured  10  re- 
frigerator cars,  and  on  the  latter  date  so 
notified  the  car  accountant  He  replied  on 
the  21st  stating  that  he  had  issued  instruc- 
tions permitting  the  cars  to  remain  in  service 
and  added: 

"I  am  indosing  herewith  copy  of  oar  tariff, 
which  governs  the  handling  of  refrigerator  cars 
of  private  ownership,  and  by  reference  to  page 
19  yon  will  note  that  we  pay  three-fourths 
cents  per  mile  on  loaded  or  empty  movements, 
with  the  provision  that  any  excess  empty  mile- 
age, at  the  end  of  a  fixed  period  of  time,  will 
be  billed  for  at  regular  tariff  rates.  This  ap- 
plies to  cars  in  service." 

There  is  nothhig  in  this  letter  to  indicate 
that  the  rules  of  the  Master  Car  Builders' 
Association  would  be  binding  upon  either 
party.  The  president  of  the  plaintiff  com- 
pany testified  that  when  the  cars  were  put 
in  service  the  car  accountant  furnished  the 
defendant  (evidently  meaning  the  plaintiff) 
with  a  copy  of  said  rules;  that  repair  bills 
were  sent  to  the  plaintiff  every  month,  based 
upon  the  schedule  set  out  in  the  Master  Car 
Builders'  rules,  and  were  paid;  that  during 
the  time  the  plaintiff  owned  the  cars  they 
were  used  by  railroads  all  over  the  United 
States,  for  which  he  had  received  compensa- 
tion from  the  various  railroads  using  them; 
that  after  they  were  put  in  service  the  plain- 
tiff had  no  further  control  over  the  cars,  and 
they  would  be  moved  on  various  lines  without 
plaintifrs  consent  or  knowledge;  that  all  cars 
tendered  for  traffic  had  to  comply  with  the 
said  rules ;  and  that  plaintiff  was  specifically 
notified  by  the  car  accountant  that  its  cars 
must  be  .in  accordance  with  the  Master  Car 
Builders'  rules,  if  he  wished  them  operated 
over  the  line  of  the  defendant  or  other  nwds. 

The  question  whether  or  not  the  plaintiff's 
cars  were  received  and  were  to  be  handled 
by  the  defendant  under  exactly  the  same 
terms  and  conditions  as  the  cars  of  a  regular 
railroad  company,  a  member  of  the  Master 
Car  Builders'  Association,  is  one  of  fact-  The 
evidence  offered  by  the  plaintiff  tends  to  sup- 
port that  theory,  and  therefore  the  motion  of 
the  defendant  for  a  directed  verdict  was 
properly  refused ;  but  It  does  not  necessarily 
establish  that  fact  The  plaintiff  nowhere 
testifies  that  there  was  an  express  agreement 
that  all  the  terms  of  the  Master  Car  Builders' 
rules  should  be  applicable  to  his  arrangement 
He  relies  upon  an  inference  from  certain 
facts  to  establish  that  fact ;  that  because  he 
was  furnished  with  the  rules,  that  the  repairs 
were  made  and  paid  for  according  to  the 
rules,  that  his  cars  had  to  come  up  to  the 
standard  of  the  rules,  it  follows  that  there 
was  no  difference  between  him  and  any  other 
transportation  line  owning  cars  used  by  the 
defendant  As  a  matter  of  law,  we  cannot 
say  that  this  is  true.  The  correspondence 
shows  only  a  reference  to  the  matter  of  re^ 
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pairs,  and  the  fumlahlng  of  the  rules  might 
be  deemed  compatible  with  their  limitation 
to  this  feature;  so  with  the  settlement  of  the 
repairs  and  the  required  equipment. 

If  the  Master  Car  Builders'  rule  as  to  the 
responsibility  for  the  destruction  of  the  car 
should  appear,  upon  a  determination  of  the 
facts  In  issue,  applicable  to  the  relation  ex- 
isting between  the  parties,  a  farther  question, 
as  to  which  we  express  no  opinion,  would 
arise,  whether  or  not  that  rule  would  apply 
to  a  car  not  in  service  at  the  time  of  its  de- 
struction, under  the  tariff  regulations  spe- 
cifically Invoked  and  referred  to  in  the  corre- 
spondence as  governing  the  situation. 

The  Judgment  of  this  court  Is  that  the 


the  plaintiff,  tiiat  he  would  allow  falm  com- 
missions on  all  claims  he  collected  prior  to 
July  15th,  and  asked  him  to  take  the  new 
agent  around  with  him,  and  Introduce  him 
to  the  customers.  The  plaintiff  agreed  to 
continue  his  collections  and  carry  the  new 
agent,  but  said  15  days  is  not  enough  time 
In  which  to  collect  $4,000,  In  July,  and  claim- 
ed 30  days  instead.  It  is  not  denied  that  the 
plaintiff,  at  his  own  expense  of  travel,  In 
his  own  machine,  did  make  the  collections. 
The  defendant  tendered  to  the  plaintiff  pay 
for  collections  made  prior  to  July  15th,  but 
refused  to  pay  commissions  on  claims  that 
he  collected  after  that  day,  and  before  the 
end  of  July.     Mr.  Dority,  the  assistant  SU- 


GARY, C.  J.,  and  WATTS  and  TRASER, 
JJ.,  concur. 


(U6  S.  C.  380) 

GOUGH  V.  TEXAS  CO.    (No.  10684.) 

(Supreme  Court  of  South  Oarollna.    Ang.  1, 

1921.) 


Jodgmttit  of  the  circuit  court  be  reversed, ;  perintendent,  states  that  he  did  not  protest 

and  the  case  remanded  for  a  new  trial.  against  the  extension   to  SO  days,  instead 

of  15,  as  he  said  it  would  have  done  no  good 
to  protest.  At  the  close  of  the  testimony  the 
defendant  moved  for  a  directed  verdict,  on 
the  ground  that  there  was  no  evidence  of  a 
waiver  of  the  offered  extension  of  15  days. 
This  motion  was  refused. 

There  are  several  exceptions,  but  they 
raise  but  one  question.  The  motion  was 
properly  refused.  There  is  no  question  but 
that  the  written  contract  was  waived.    The 

Corporatioflt  i$=s>308(ll)— Whether  agent  was  <»ly  question  Is,  Was  It  waived  for  15 
allowed  30  days  after  termination  of  agonoy,  or  30  days?  There  was  abundant  evld^ce  of 
to  make  coilootlont  to  as  to  be  entitled  to  ,  a  30-day  waiver  to  carry  the  case  to  the  Jury. 
eommioelont,  held  for  the  ]ary.  The  Judgment  is  affirmed. 

In  an  action  by  a  former  agent  of  an  oil 

company  for  commiBsions  on  collections  made  '      GARY,  0.  J.,  and  WATTS  and  COTHRAN, 

after   termination   of  the  agency,  wherein   it   Jj^  concur. 

condnsively  appeared  that  the  written  contract 

providing  that  commissions  on  uncollected  ac« 

counts  were  forfeited  was  waived  by  an  exten- 
sion of  time,  the  question  whether  the  agent 

was  given  15  or  80  days  to  make  collections 

hM  for  the  Jury. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County ;  Bdward  Mclver,  Judge. 

Action  by  S.  A.  Qough  against  the  Texas 
(company.  From  a  Judgment  for  plaintiff, 
defendant  ai;H>eals.    Affirmed. 

Henry  &  McLure,  of  (^hester,  for  appel* 
lant. 

Gaston  &  Hamilton,  of  Chester,  for  re- 
spondent. 

FRASER,  J.  Prior  to  July  1,  1920,  the 
plaintiff  had  been  the  agent  of  the  defendant 
company  at  Chester,  S.  C.  On  June  30,  1920, 
the  defendant  sent  to  Chester  Mr.  Dority, 
its  assistant  superintendent,  to  check  up  the 
plaintiff's  business  and  to  install  Mr.  Mo- 
Guire,  the  new  agent.  The  plaintiff  was 
working  under  a  written  contract  that  pro- 
vided for  sales  on  commissions.  The  con- 
tract provided  that  on  the  termination  of  the 
agency  all  commissions  on  uncollected  ac- 
C(»unts  should  be  forfeited.  When  Mr.  Dority 
completed  the  settlement,  he  told  Mr.  Gough. 


(U6  s.  c.  888) 
WINTHROP  V.  ALLEN.    (No.  10698.) 

(Snpreme  Court  of  South  Carolina.    Aug.  1, 

1921.) 

1.  Landlord  and  tenant  ^s»223(4)— TenanVs 
oonnterolalm  In  action  for  rent  held  to  plead 
fraud,  entitling  him  to  punitive  damaioo. 

In  a  landlord's  action  for  rent,  tenant's 
counterclaim,  allegfng  that  landlord,  in  viola- 
tion of  his  agreement  not  to  disturb  labor  re- 
adding  on  land  under  landlord's  control,  but 
employed  by  tenant,  "deliberately,  and  with 
the  intention  of  doing  injury  to  the. defendant, 
willfully,  and  negligently  moved  about  20  negro 
laborers  away,  took  a  number  from  the  fields 
of  the  defendant,  and  began  working  them  in 
the  fields  of  the  plaintiff,  thereby  depriving  de- 
fendant of  the  only  possible  means  of  harvest- 
ing his  crop,"  heM  to  entitle  tenant  to  punitive 
damages  on  the  ground  of  fraud. 

2.  Action  ^;=:927 (2) —Tenant's  conntorclalm 
held  to  state  cause  of  action  for  tort,  ontl- 
tllna  him  to  punitive  damages. 

In  a  landlord's  action  for  rent,  defendant's 
counterclaim,  alleging  that  landlord  violated 
his  agreement  not  to  disturb  labor  residing  on 
land  under  landlord's  control,  but  employed  by 
tenant,  and  ''deliberately,  and  with  the  inten- 
tion of  doing  injury  to  the  defendant,  willfully. 
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and  negligently  moved  about  20  negro  laborers 
away,  took  a  number  from  the  fields  of  the  de- 
fendant, and  began  working  them  in  the  fields 
of  the  plaintiff,  thereby  depriving  defendant 
of  the  only  possible  means  of  harvesting  his 
crop/'  held  to  state  a  cause  of  action  in  tort 
entitling  tenant  to  punitive  damages;  the  al- 
legations as  to  the  contract  being  merely  pre- 
liminary to  the  action  based  on  the  tort. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  I.  W.  Bowman,  Judge. 

Action  by  Frederick  Winthrop  against  Paul 
N.  Allen,  In  which  defendant  filed  a  counter- 
claim. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Hugh  O.  Hanna  and  Geo.  Warren,  both 
of  Hampton,  for  appellant 
J.  W.  Manuel,  of  Hampton,  for  respondent 

GARY,  0.  J.  The  following  statement'  ap- 
pears in. the  record: 

"This  case  was  brought  by  the  plaintiff  to 
recover  rent  alleged  to  be  due  by  the  defend- 
ant to  him,  for  certain  real  estate  for  the  years 
1913  and  1914.  The  defendant  answered  by 
general  denial,  and  as  a  counterclaim  alleged 
that  during  the  years  1912,  1913,  and  1914  the 
plaintiff  willfully  and  negligently  committed  cer- 
tain acts,  resulting  in  damage  to  the  defendant, 
and  asked  for  a  judgment  of  ^5,000  by  way 
of  a  counterdaim.  At  the  close  of  the  defend- 
ant's testimony,  plaintiff  made  a  motion  for 
a  directed  verdict  against  the  defendant,  for 
the  sum  of  $555.05;  and  the  plaintiff  also 
made  a  motion  for  a  directed  verdict,  as  to 
the  defendant's  claim  for  punitive  damages,  on 
the  ground,  to  wit:  that  punitive  damages  can- 
not be  awarded  for  the  breach  of  a  contract, 
unless  fraud  be  both  alleged  and  proved,  and 
that  there  was  no  allegation  of  fraud  in  the 
counterclaim  filed  in  this  case.  After  hearing 
argument  by  counsel,  the  court  ruled  as  fol- 
lows: 'I  refuse  the  motion  for  the  direction 
of  a  verdict,  in  favor  of  the  plaintiff  for  so 
many  dollars.  The  question  of  punitive  dam- 
ages is  eliminated.  I  am  going  to  cut  that 
ouf  " 

The  charge  of  the  presiding  Judge  suffi- 
ciently states  the  case  and  pleadings. 

Turning  to  the  charge  we  find  the  fol- 
lowing: 

'*The  plaintiff  alleges  that  for  two  years  he 
rented  to  Mr.  Paul  Allen,  the  defendant,  cer- 
tain lands,  and  that  there  is  a  balance  due  him 
for  rent  of  $555.05,  which  is  still  unpaid,  and 
he  asks  for  a  judgment  at  your  hands  for  that 
amount,  $555.05. 

"Mr.  Allen,  the  defendant,  comes  in  with  his 
answer,  and  for  a  first  defense  he  denies  each 
and  every  allegation  in  the  complaint  of  the 
plaintiff.  He  alleges  that  during  the  years 
1912,  1913,  and  1914,  the  plaintiff,  through  his 
agents,  servants,  and  employees,  acting  under 
the  express  direction  and  within  the  scope  of 
their  employment,  willfully,  wantonly,  care- 
lessly, negligently,  and  with  a  total  disregard  to 
the  rights  of  this  defendant  broke  his  express 
agreement  and  contract  with  this  defendant  to 
the  effect  that  the  labor  then  residing  on  cer- 
tain lands  in  Hampton  county,  S.  C,  under  the 


control  of  the  plaintiff,  and  on  the  lands  of  the 
defendant  would  not  be  disturbed  by  the  plain- 
tiff, but  would  be  allowed  to  work  the- lands 
which  Robert  Winthrop  had  rented  to  the  de- 
fendant, such  contract  and  agreement  being 
broken  by  the  said  plaintiff  by  having  the  said 
labor  intimidated  and  coerced  against  working 
for  the  said  defendant,  and  by  having  said  la- 
borers moved  away  and  taken  out  of  the  crops 
of  the  defendant  then  being  raised  by  the  said 
defendant,  during  the  harvesting  seasons  of 
1918  and  1914;  that  the  plaintiff  had  expressly 
agreed  to  allow  the  defendant  the  privilege  of 
employing  said  laborers,  about  25  or  30  in 
number,  during  the  year  1913,  and  had  ratified 
this  express  agreement  on  several  occasions. 

"That  the  defendant  during  the  year  191^1 
planted  said  lands,  putting  down  large  quan- 
tities of  fertilizers  on  the  said  lands,  amount- 
ing to  about  $450,  and  planting  seeds  costing 
about  $100.  at  a  cost  to  the  defendant  for 
labor  and  plows  for  the  planting  and  culttva 
Hon,  of  about  $800  or  more;  ih<ii  at  harvest 
timo  and  at  the  time  that  cotton  was  to  ha 
picked,  the  plaintiff y  notwithstanding  his  agree- 
msnt  not  to  do  so,  deliberately,  and  with  the 
intention  of  doing  injury  to  the  defendant,  will- 
fully,  and  negligently  moved  about  tO  nerrro 
lahorers  away,  took  a  number  from  the  fields 
of  the  defendant,  and  began  working  them  in 
the  fields  of  the  plaintiff,  thereby  depriving  a«- 
fendant  of  the  only  possible  means  of  harvest- 
ing his  crop/* 

The  Jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $555.05,  and  the  defendant 
appealed. 

The  vital  question  in  the  case  is  raised 
by  the  following  exception: 

"His  honor  erred,  it  is  respectfully  submitted, 
in  holding  that  the  law  in  this  case  does  not 
allow  punitive  damages,  and  in  refusing  to  sub- 
mit the  question  of  punitive  damages  to  the  ju- 
ry: the  error  being  that  the  counterclaim  of 
defendant  was  based  on  an  action  ex  delicto 
arising  out  of  the  contract  and  in  such  an  ac- 
tion the  law  does  allow  punitive  damages, 
and  the  same  should  have  been  submitted  to  the 
jury. 


f> 


ri]  The  first  question  we  will  consider  is 
whether  the  allegations  of  the  counterclaim 
were  sufficient  to  entitle  the  defendant  to 
punitive  damages  on  the  ground  of  fraud. 
The  allegations  of  the  counterclaim  which 
we  have  italicized  show  that  the  plaintiff, 
not  only  committed  a  breach  of  the  contract, 
by  willfully  invading  the  rights  of  the  de- 
fendant, but  likewise  removed  about  20  negro 
laborers  from  the  fields  of  the  defendant, 
for  the  purpose  of  financial  benefit  to  him-' 
self.  In  12  R.  C.  L.  229,  we  find  the  follow- 
ing, under  the  definition  of  fraud: 

"Fraud  assumes  so  many  different  hues  and 
forms  that  courts  are  compelled  to  content 
themselves  with  comparatively  few  general 
rules  for  its  discovery  and  defeat,  and  allow  the 
facts  and  circumstances  peculiar  to  each  case 
to  bear  heavily  on  the  conscience  and  judgment 
of  the  court  or  jury,  in  determining  its  pres- 
ence or  absence.  While  it  has  often  been  said 
that    fraud    cannot   be    precisely    defined,    the 
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books  oontain  many  definitioiis,  sach  as  the  an- 
I  awful  appropriation  of  another's  property  hy 
ilesign." 

See,  also,  Welbom  v.  DizoD,  70  S.  G.  108, 
49  S.  £.  232,  3  Ann.  Gas.  407.  These  authori- 
ties render  unnecessary  the  citation  of  others, 
in  order  to  show  error  on  the  part  of  his 
honor  the  presiding  Judge. 

[2]  The  next  question  that  will  be  consid- 
ered is  whether  the  allegations  of  the  coun- 
terclaim that  the  plaintiff  willfully  and  wan- 
tonly invaded  the  rights  of  the  defendant 
entitled  him  to  punitive  damages.  The 
following  deflnition  of  a  tort  is  quoted  with 
approval  in  Welbom  v.  Dixon,  70  S.  G.  108, 
'49  S.  E.  232,  3  Ann.  Gas.  407: 

''Hie  word  *torf  means  nearly  the  same  thing 
as  •  ♦  •  civil  wrong.  It  denotes  an  injury 
inflicted  otherwise  than  by  mere  breach  of 
contract;  or,  to  be  more  nicely  accurate,  a 
tort  is  one's  disturbance  of  another  in  rights 
which  the  law  has  created,  either  in  the  ab- 
sence of  contract  or  in  consequence  of  a  rela- 
tion which  a  contract  had  established  between 
the  parties." 

It  is  true,  the  answer  alleges  that  the 
plaintiff  willfully,  wantonly,  carelessly,  negli- 
gently, and  with  a  total  disregard  of  the 
rights  of  the  defendant,  brol^e  his  express 
agreement  and  contract  with  the  defendant 
in  the  manner  therein  stated;  but  it  also 
alleges  a  cause  of  action  for  damages  aris 


action  of  tort,  committed  with  a  fraudulent 
and  malicious  intent,  used  this  language: 

**Under  the  allegations  of  the  complaint  it 
was  a  fraudulent  act  on  the  part  of  the  de- 
fendant when  he  intentionally  disposed  of  the 
land  as  the  owner  thereof,  knowing  t&at  it  was 
conveyed  to  him  by  way  of  mortgage,  and  that 
it  belonged  to  the  plaintiff  (but,  of  course,  sub- 
ject to  the  mortgage).  The  question,  then,  is 
presented  whether,  in  an  action  arising  out  of 
a  breach  of.  contract,  attended  with  a  fraudu- 
lent act,  the  defendant  is  liable  for  exemplary 
damages.  There  is  no  doubt  as  to  the  general 
principle  that  in  an  action  for  breach  of  con- 
tract the  motives  of  tiic  wrongdoer  are  not  to 
be  considered  in  estimating  the  amount  of  dam- 
ages, and  that  he  is  only  liable  for  such  dam- 
ages as  are  the  natural  and  proximate  result 
of  the  wrongful  act.  When,  however,  the 
breach  of  the  contract  is  accompanied  with  n 
fraudulent  act,  the  rule  is  well  settled,  certain- 
ly in  this  state,  that  the  defendant  may  he 
made  to  respond  in  punitive  as  well  as  com- 
pensatory damages.'* 

The  ruling  of  the  court  that  the  plaintiff 
was  entitled  to  punitive  damages  was  based 
upon  the  principle  that  fraud  is  a  tort.  No 
reference  whatever  was  made  to  torts  com- 
mitted with  willfulness  or  wantonness,  for 
the  reason  that  no  such  question  was  in- 
volved, and  was  not  argued. 

In  the  case  of  Prince  v.  Ins.  Go.,  77  S.  G. 
187,  67  S.  E.  766,  the  plaintiff  sought  to  re- 
cover damages   for   the  alleged   failure   of 


ing  ex  delicto;  the  allegations  as  to  the  con-   the  defendant  to  issue  to  him  a  policy  of  In- 


tract  being  merely  preliminary  to  the  action 
based  on  tort.  Pickens  v.  Railway,  54  S. 
C.  498,  32  S.  B.  667 ;  Hellams  v.  TeL  Go.,  70 
S.  C.  83.  49  S.  B.  12;  Harrison  v.  Tel.  Co., 
71  S.  G.  386,  61  S.  B.  119;  Gabe  v.  Ligon,  116 
S.  0.  430,  105  S.  G.  739.  We  do  not  deem  it 
necessary  to  dte  authorities  to  sustain  the 
generally  recognized  and  well-settled  prin- 
ciple that  whenever  the  allegations  of  a 
complaint  or  counterclaim  are  sufficient  to 
constitute  an  action  ex  delicto,  and  that  it 
was  committed  willfully,  wantonly,  and  with 
a  total  disregard  of  the  injured  party's 
rights,  he  would  be  entitled  to  punitive  dam- 
ages. 

The  respondent's  attorneys  argue  that, 
while  it  is  true  punitive  damages  are  recover- 
able for  fraud  in  an  action  for  damages 
arising  ex  contractu,  the  injured  party  is 
not  entitled  to  punitive  damages,  in  an  act 
on  where  the  tort  is  accomptf&ied  with  will- 
fulness or  wantonness.  They  dte  the  follow- 
ing authorities  to  sustain  this  proposition: 
Welbom  V.  Dixon,  70  S.  G.  108,  49  S.  E. 
232,  3  Ann.  Gas.  407;  Prince  v.  Ins.  Co,,  77 
8.  G.  187,  67  S.  B.  760;  Glvens  v.  Electric 
Co.,  91  S.  G.  417,  74  S.  fi.  1067 ;  Donaldson  v. 
Temple,  96  S.  G.  240,^  80  S.  E.  437 ;  Reaves 
V.  TeL  Co.,  110  S.  G  233,  96  S.  E.  295.  In 
the  first-mentioned  case  this  court,  after 
stating  that  there  Avere  allegations  in  the 
complaint  appropriate  to  an  action  for  dam- 
ages arising  ex  cor.tractu,  but  also  to  an 


surance  on  his  life.  It  was  that,  although 
the  plaintiff  had  performed  his  part  of  the 
contract  in  full,  the  defendant  refused  to 
issue  the  policy,  but  instead  willfully  and 
wantonly  attempted  to  compel  plaintiff  to 
accept  another  policy  of  Insurance,  by  threat- 
ening plaintiff  \^ttk  imprisonment.  The 
court  said: 

*The  final  question  for  consideration  Is 
whether  or  not  punitive  damages  are  recover- 
able in  this  case.  •  ♦  •  This  is  •  ♦  • 
an  action  on  contract,  and  unless  fraud  is  al- 
leged and  proved,  punitive  damay^es  cannot  be 
recovered  for  the  breach.  The  general  rule  !s 
thus  Fitated  in  Sedgwick  on  Damages  (8th  Ed.) 
S  603:  *It  may  be  considered  to  be  established 
that  the  motives  of  the  defendant  in  breaking 
his  contract  are  to  be  disregarded,  and  conse- 
quently, exemplary  damages  are  not  recover- 
able.' In  this  state,  however,  in  the  early 
case  of  Rose  v.  Beattie,  2  N.  &  McG.  638,  the 
doctrine  was  suggested  that  where  a  breach  of 
contract  is  accompanied  with  a  fraudulent  act, 
punitive  damages  are  recoverable,  but  not  for 
a  breach  unaccompanied  by  fraud.  This  prin- 
ciple has  been  recently  laid  down  as  the  law 
in  the  case  of  Welbom  v.  Dixon,  70  S.  O. 
108,  49  S.  E.  232.  As  no  fraudulent  act  is 
here  alleged,  exemplary  damages  cannot  be  re- 
covered." 

In  the  said  case  the  plaintiff  alleged  the 
failure  and  refusal  of  the  defendant  to  com- 
ply with  his  part  of  the  contract,  and  that 
in  so  doing  he  acted  willfully  and  wantonly. 
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hut  the  pMtUiff  did  not  atteffe  9uoh  facti 
as  were  sufficient  to  show  uMlfulness  or  wan- 
tonness on  the  part  of  the  defendant  far- 
thermore  it  was  stated  in  the  oi^nion  that 
the  action  was  on  contract,  Mr.  Chief  Jus- 
tice Pope,  who  delivered  the  opinion  quoted 
from  Sedgwick  on  Damages  for  the  purpose 
of  showing  the  marked  difference  between 
mere  motive  and  aots  accompanying  the 
breach  or  a  contract 

£2yen  if  the  language  we  have  quoted  is 
susceptible  of  the  interpretation  that  puni- 
tive  damages  are  lecoYerable  when  there  is 
a  breach  of  contract  accompanied  with  a 
fraudulent  act,  but  that  such  damages  can- 
not be  recovered,  when  the  tortious  act  is 
committed  willfully  or  wantonly,  then  It  Is 
a  mere  dictum  which  is  not  to  be  followed. 

In  the  case  of  Givens  t.  Electric  Co.,  91 
S.  C.  417,  74  S.  B.  1067,  the  court  uses 
this  language: 

"Evidence  was  admitted,  over  defendant's  ob- 
jection, to  prove  remote  and  speculative  dam- 
ages, the  court  holding  that  the  complaint  alleg- 
ed a  willful  and  wanton  violation  of  the  con- 
tract, which,  if  proved,  would  entitle  plaintiff 
to  punitive  damages.  This  was  error.  Puni- 
tive damages  are  not  recoverable  for  breach  of 
contract,  except  where  the  breach  was  accom- 
panied by  an  intent  to  defraud  the  other  party 
to  the  contract.  Welbom  v.  Dixon,  70  S.  O. 
108,  49  S.  E.  232.  There  is  no  allegation  of 
fraud  in  this  case.  Therefore  punitive  damages 
are  not  recoverable,  notwithstanding  the  allega- 
tion of  a  willful  and  wanton  violation  of  tiie 
contract  by  the  defendant" 

In  that  case  the  action  was  for  damages 
for  breach  of  a  contract.  The  only  authority 
upon  which  Mr.  Justice  Hydrlck  relied  to 
sustain  the  proposition  announced  by  him  is 
Welbom  v.  Dixon,  70  S.  O.  108,  49  S.  E.  232, 
3  Ann.  Gas.  407,  which  we  have  already 
shown  does  not  sustain  his  view.  While 
there  were  allegations  to  the  effect  that  the 
defendant  willfully  and  wantonly  broke  the 
contract,  no  facts  were  alleged  which  were 
BufUcient  to  constitute  a  tort 

We  need  not  discuss  the  case  of  Donaldson 
V,  Temple,  96  S.  0.  240,  80  S.  B.  437,  as  the 
ruling  therein  was  based  entirely  upon  the 
authority  of  Givens  v.  EUectric  Co.,  91  S. 
O.  417.  74  S.  B.  1067. 

In  Reaves  v.  Tel.  Ck>.,  110  S.  C.  233,  96 
S.  B.  295,  the  only  reference  made  by  the 
court  to  the  question  under  consideration  is 
as  follows: 

^'Nor  is  there  any  doubt  of  the  rule  that  pun- 
itive damages  are  not  recoverable  for  the  mere 
breach  of  a  private  contract,  in  the  absence 
of  circumstances  giving  rise  to  a  cause  of  action 
for  fraud.  Welbom  v.  Dixon,  70  S.  O.  108»  49 
S.  E.  232,  3  Ann.  Cas.  407.*' 

Reversed. 

WATTS,   FRASER,  and   OOTHRAN,  JJ., 

concur. 
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FLANAGAN  V.  GLENCOE  COTTON  MILLS. 

(No.  10702.) 

(Supreme  Court  of  South  Carolina.     Aug.  1, 

1921.) 

Appeal  and  error  «=»il77(7)— Where  evidence 
not  fully  developed  cause  will  be  renaadeit 
for  new  trial. 

In  an  action  by  the  bookkeeper  and  director 
of  a  cotton  mill  to  recover  the  balance  of  the 
bonus  voted  him  with  themselves  by  the  direc- 
tors, after  his  obligation  to  the  corporation 
for  the  share  purchased  by  him  should  be 
marked  paid,  evidence  as  to  the  corporate 
transacti<ms,  particularly  the  ratification  of  the 
directors'  acts  by  a  stockholders'  meeting,  held  * 
insufficient  to  permit  a  final  judgment,  so  that 
the  case  should  be  remitted  to  the  trial  court 
for  full  showing  as  to  the  facts. 

Appeal  from  Common  Pleas  Circuit  0>urt 
of  Richland  Connty;  John  S.  Wilson,  Judge. 

Action  by  O.  A.  Flanagan  against  the 
Glencoe  Cotton  Mills.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded  for  new  trial,  with  directions. 

NetUes  &  Tobias,  and  Weston  &  Aycock, 
all  of  Ck)lumbia,  for  appellant. 

Nelson,  Gettys  ft  MuUins,  and  D.  W.  Rob- 
inson, all  of  Columbia,  for  respondent. 

FRASER,  J.  This  evidence  toids  to 
show :  That  the  plaintiff  was  the  bookkeep- 
er of  the  defendant  mill.  That  the  mill 
bought  in  the  stock  of  one  of  its  deceased 
stockholders  at  60  cents  on  the  dollar  and 
resold  it  at  par  to  some  of  the  people  who 
were  in  with  the  management  of  the  milL 
The  defendant  purchased  25  shares  and  gave 
his  obligation  to  the  mill  for  the  purchase 
money.  He  was  then  made  a  director.  The 
mill  had  not  been  making  money,  but  it  be- 
came prosperous  and  gave  by  way  of  bonus 
to  its  directors  about  $40,000.  This  gift  was 
ordered  by  the  directors.  Subsequently  a 
stockholders'  meeting  was  had  and  the  actlou 
of  the  directors  was  approved.  These  direc- 
tors owned  a  large  majority  of  the  stock. 
The  plaintiff  was  secretary  of  the  board,  but 
he  did  not  send  out  any  notices  of  a  stock- 
holders' meeting.  We  are  left  only  to  pre- 
sume that  the  stockholders  were  duly  notl« 
fled.  Plaintlfr  demanded  that  his  obligation 
to  the  corporation  be  marked  paid,  and  ask- 
ed for  Judgment  for  the  balance  Some,  it 
not  all,  of  the  directors,  who  were  voted  a 
bonus,  are  said  tol^ave  returned  it ;  but  there 
is  no  sufficient  procf  of  it,  or  of  any  dream- 
stances  that  rendeJ^ed  the  payment  of  it 
bonus  necessary  or  (proper,  or  an  indorse* 
ment  of  it  by  the  coi'^ration. 

It  would  be  manifestly  unfair,  on  this 
partial  and  incompeten]^  statement  of  facts^ 
to  make  a  final  Judgmen  \.  As  the  record  now 
stands,  it  appears  that  the  directors  vote<i 
a  bonus  to  each  otber^  and  then  resolve<i 


6s»For  other  cases  see  sam«  topic  and  KBT -NUMBER  In  all  Key-Numbered  DLiests  and  rndezM 
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themselyes  Into  a  stockholders'  meeting  and 
approved  the  action.  A  bonus  equal  to  40 
per  cent,  of  the  capital  stock  was  giren  to  the 
directors,  with  no  explanation,  except  that 
they  had  the  money.  No  authority  sustains 
that.  The  plaintiff  paid  out  a  part  of  it  as 
federal  taxes;  so  there  should  be  a  full  in- 
vestigation, in  order  that  complete  Justice 
may  be  done. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  that  the  case  be 
sent  back  to  the  court  of  common  pleas  for 
a  full  showing  as  to  the  facts  of  the  case,  and 
an  accounting  by  all  who  took  part  in  the 
$40,000  bonus,  and  that  all  the  directors  be 
made  parties  hereto. 

QARY,  a  J^  and  WATTS,  Jt  eoncur. 

GOTHRAN,  J.  (concurring).  Action  In 
court  of  common  pleas,  Richland  county,  in- 
stituted April  7,  1020,  for  a  balance  of  $6,- 
838.42  appearing  on  the  books  of  the  defend- 
ant to  be  due  to  the  plaintiff.  The  alleged 
Indebtedness  of  the  defendant  to  the  plain- 
tiff arose  out  of  the  following  transactions : 
For  several  years  prior  to  the  year  1919,  and 
np  to  and  including  the  month  of  November 
of  that  year,  the  plaintiff  was  employed  by 
the  defendant  as  bookkeeper;  he  was  also 
secretary  of  the  corporation;  he  resigned  In 
November,  1919;  at  the  time  his  resignation 
took  effect  the  books  of  account  of  the  de- 
fendant, kept  by  the  plaintiff,  showed  a  bal- 
ance to  his  credit  of  $5,838.42,  as  the  plain- 
tiff alleges,  on  account  of  plalntifTs  salary 
as  bookkeeper  and  a  bonus  paid  to  him  by 
tbe  corporation  during  the  year  1919  and 
credited  to  his  salary  account.  We  assume 
that  the  plaintiff  intended  to  allege  that  the 
bonus  was  voted  to  be  paid,  and  not  actually 
paid,  but  credited  as  stated.  The  complaint 
is  in  quite  skeleton  form,  and  is  accorapahlM 
by  no  statement  of  account,  the  items  of 
which  make  up  the  account,  his  salary,  cred- 
its, payments,  or  the  alleged  bonus. 

The  defendant  answered,  denying  any  in- 
debtedness to  the  plaintiff,  setting  up  a 
counterclaim  upoq  a  note  for  $2,600,  execut- 
ed and  delivered  by  the  plaintiff  to  the  de- 
fendant on  AprU  28,  1915,  with  interest  at 
6  per  cent  per  annum,  iMiyable  quarterly, 
upon  which  payments  had  been  made  as  fol- 
lows :  October  2, 1916,  $250 ;  October  9, 1918, 
$200:  and  November  2,  1918,  $50— and  de- 
manding an  accounting  by  the  plaintiff  by 
reason  of  the  matter  hereinafter  set  forth. 

The  facts  connected  with  this  controversy, 
which  we  understand  are  admitted  without 
question,  are  as  follows: 

The  plaintiff  entered  the  employment  of 
the  defendant  in  1914,  and  continued  as  Its 
bookkeeper  until  some  time  in  November, 
1919;  the  salary  began  at  $100  per  month, 
raised  to  $125,  later  to  $150,  and  during  the 
year  1918  it  was  $300.  Some  time  in  1915, 
the  exact  date  is  not  clear,  the  oorporatioh' 
booglit  from  the  estate  of  George  O.  Moseley 


$10,000  of  its  own  stock  at  50  cents  on  the 
dollar.  This  sum  was  in  turn  sold  by  the 
corporation  to  the  plaintiff  0>ookkeeper),  T. 
H.  Wannamaker,  Jr.  (a  director),  R.  C.  Clay- 
ton (a  director),  and  Miss  Martin  (stenogra- 
pher), at  par;  these  parties  taking  $2,500 
each,  and  giving  their  notes  severally  th^e- 
for  to  the  corporation.  The  plaintiff  testiU 
fled: 

'*And  the  dividends  and  special  bonuses  were 
credited  on  the  stock  [we  assume  he  intended 
to  say  "the  note'*],  and  the  last  bonus  in  the 
early  fall  6f  1919,  of  $900,  which  was  the  bal- 
ance I  owed,  I  was  instructed  to  charge  off." 

On  the  16th  of  January,  1919,  possibly 
about  the  peak  of  industrial  prosperity,  suc- 
ceeding a  period  of  unexampled  flood  tide 
in  manufacturing  profits,  the  directors  of 
the  corporation,  including  T.  H.  Wannamak- 
er, president,  T.^H.  Wannamaker,  Jr.,  vice 
president,  R.  0.  Oiayton,  and  the  plaintiff, 
who  had  been  elected  a  director  shortly  after 
his  acquisition  of  the  25  shares,  held  a  meet- 
ing, at  which,  as  the  minutes  show: 

"It  was  decided  to  call  a  meeting  of  the  stock- 
holders for  the  purpose  of  determining  what 
bonus  shall  be  appropriated  to  the  several  of- 
ficers of  the  mill.** 

The  reason  for  this  action,  if  it  can  be  so 
denominated,  was  thus  expressed  in  the  min- 
utes: 

"In  view  of  the  large  profits  of  1918,  and 
because  of  the  fact  that  all  of  the  ofilcers  had 
been  working  on  moderate  salaries  previous  to 
this  time,  it  was  felt  that  they  were  entitled 
to  a  liberal  share  of  the  profits  under  these 
abnormal  conditions.**  ' 

Accordingly  a  meeting  of  the  stockholders 
was  held  <»i  January  23,  1919,  at  which  the 
only  stockholders  present  were  the  two  Wan« 
namakers,  Clayton,  and  the  plaintiff;  the 
elder  Wannamaker  voting  the  stock  of  Miss 
Martin  by  proxy.  The  plaintiff  testified 
that  as  secretary  he  did  not  send  out  to  the 
stockholders  notice  of  this  meeting;  that 
Wannamaker  usually  did  this,  but  he  did 
not  know  whether  he  did  so  on  this  occas- 
sion  or  not.  At  any  rate,  no  stockholder  was 
present  except  those  who  were  interested  in 
the  proposition  to  vote  bonu^  to  the  officers. 
It  does  not  appear  that  any  resolution  was 
adopted,  or  even  proposed;  the  minutes  sim- 
ply containing  this  memorandum : 

"The  directors  were  authorized  to  pay  the 
following  bonus  to  the  several  officers  of  the 
mill  for  the  year  1918: 

T.  H.  Wannamaker 4»* $16,000.0^ 

T.  H.  Wannamaker,  Jr. »•••.    10,000.00 

R.  C.  Clayton 7,500.00 

C.  A.  Flanagan ', , 7,600.00 

"There  being  no  further  business  the  meet- 
ing adjourned.' 


»f 


It  appeared  that  the  plaintiff  was  admit- 
tedly entitled  to  certain  credits  upon  the 
$2,500  note  given  by  him  to  the  corporation 
for  the  26  shares  of  stock;  the  dates  ana 
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amounts  of  said  credits  are  set  out  in  the 
answer  and  have  been  repeated  in  the  fore- 
going statement.  The  amount  which  would 
have  been  due  upon  this  note,  after  deduct- 
ing the  above  admitted  credits,  has  been 
liquidated  by  the  allowance  of  certain  bo- 
nuses to  the  plaintiff,  which,  however,  appear 
to  have  been  entered  upon  his  account  as 
credits  upon  the  verbal  direction  of  the  pres- 
ident, without  corporate  action  in  reference 
thereto. 

The  amount  of  the  bonus  which  the  stock- 
holders' meeting  of  January  23,  1919,  auth- 
orized the  directors  to  allow  to  the  plaintiff, 
$7,500,  was  not  actually  paid,  but  passed  as 
a  credit  to  the  plaintifTs  salary  account. 
Of  it  the  plaintiff  charged  himself  with  cer- 
tain items  for  income  tax,  p^int,  coal,  and 
^'perhaps  other  items,"  amounting  to  $1,661.- 
5S,  which  he  drew  out,  leaving  a  claimed 
balance  in  favor  of  the  plalhtiff  of  $5,838.42, 
all  of  which  is  bonus  money.  This  Is  the 
foundation  of  his  claim. 

The  defendant's  motion,  severally,  for  non- 
suit, directed  verdict  on  the  plaintiff's  claim, 
and  directed  verdict  on  the  defendant's  coun- 
terclaim, were  refused  by  the  circuit  Judge. 
The  case  was  submitted  to  the  jury  which 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  the  full  amount  sued  for.  The  defend- 
ant appeals. 

The  entire  balance  claimed  by  the  plain- 
tiff is  necessarily  a  part  of  the  $7,500  bonus 
allowed  to  him  by  the  action  of  the  direc- 
tors and  stockholders  in  the  meeting  of  Jan- 
uary 16,  1919,  and  January  23,  1919.  It  is 
apparent,  therefore,  that  the  plaintiff's  al- 
leged cause  of  action  depends  upon  the  valid- 
ity of  that  action  and  upon  the  further  ques- 
tion, assuming  that  such  action  was  so  far 
valid  as  to  prevent  the  recovery  of  the  money 
by  the  corporation  in  case  it  had  actually 
been  paid,  whether,  not  having  been  actually 
paid,  such  action  constitutes  the  basis  of  an 
action  in  favor  of  the  plaintiff  against  the 
corporation. 

Upon  the  first  question  eruggested,  the  va- 
lidity of  the  bonus  allowance  to  the  plaintiff: 
Two  most  salutary  principles  of  corporate 
management  are  In  obstruction:  (1)  The 
corporate  assets  belong  to  the  stockholders; 
(2)  the  directors  of  a  corporation  are  trustees 
for  the  stockholders.  While  the  minutes  of 
the  directors'  meeting  of  January  16,  1919, 
do  not  show  a  formal  resolution  of  the  board 
appropriating  the  bonuses,  they  do  show  a 
decision  by  the  board  that  such  action  should 
be  taken,  and  that  for  the  purpose  of  a  show 
of  legality  a  stockholders'  meeting  be  called, 
no  date  being  fixed,  to  determine  the  amount 
of  the  allowances.  At  that  meeting  on  Jan- 
nary  23,  1919,  to  which  it  does  not  appear 
that  any  stockholder,  other  than  the  partici- 
pants were  invited,  formal  action  appear:) 
to  have  been  taken  fixing  the  amount  of  al- 
lowances. The  stockholders  attending  that 
meeting  were  the  same  who,  as  directors, 


had  come  to  a  decision  on  the  16th.  Their 
action  upon  its  face  as  stockholders  was 
nothing  more  or  less  than  their  action  ^ 
directors. 

Considered  as  the  action  of  the  board  of 
directors,  the  allowances  were  for  services 
already  performed  and  to  the  men  selected 
as  trustees  of  the  corporation,  and  upon 
both  grounds  were  without  consideration  and 
void.  The  attempted  action  of  the  stock* 
holders'  meeting  was  that  of  a  majority  of 
the  stockholders,  consisting  alone  of  those 
who  were  the  beneficiaries  of  the  allowances. 
Majority  stockholders  cannot  for  selfish  pur- 
poses act  in  hostility  to  the  interests  of  the 
corporation,  with  the  effect  of  defrauding 
nonassenting  stockholders. 

Even  if  it  should  be  conceded  that  the 
stockholders  had  the  power  to  vote  this  bo- 
nus, the  circumstances  under  which  that  ac- 
tion was  taken  were  not  such  as  to  receive 
the  sanction  of  this  court  The  directors 
met,  and  without  taking  any  formal  action 
upon  the  matter,  in  which  every  one  of  them 
was  personally  interested,  "decided"  to  call 
a  stockholders'  meeting  to  determine  what 
bonus  should  be  appropriated  to  the  several 
oflicers  of  the  mill,  as  if  they  had  already 
'^decided"  the  main  question,  and  desired 
the  action  of  the  stockholders  only  in  fixing 
the  size  of  the  melon  that  was  to  be  cut. 
They  took  pains  to  spread  upon  the  minutes 
the  reasons  for  allowing  the  bonus,  *'the  large 
profits  of  1918,"  "moderate  salaries,"  and 
"profits  under  these  abnormal  conditions.'" 
The  stockholders,  whose  money  was  being 
appropriated  to  this  generous  purpose,  and 
who  had  passed  through  the  lean  and  hungry 
years  since  1910  without  dividends,  were  not 
consulted;  it  was  not  deemed  necessary,  we 
apprehend,  to  give  them  notice,  as  those  who 
were  to  participate  in  the  bonus  had  control 
of  the  corporation.  The  profits,  abnormal 
though  they  may  have  been,  belonged  to  the 
stockholders,  and  it  seems  only  fair  that, 
when  their  property  to  tl\e  extent  of  $40,000, 
40  per  cent  of  the  capital  stock,  was  to  be 
donated,  they  were  entitled  at  least  to  be 
consulted. 

A  further  consideration  Is  conclusive  of 
the  issue  in  the  case.  The  bonus  was  a  gift. 
In  violation  of  the  trust  imposed  upon  the 
directors,  either  In  their  capidty  of  direc- 
tors or  In  the  swift  change  to  stockholders; 
it  was  never  paid,  and  at  best  amounts  to 
no  more  than  a  promise  to  pay.  Being  with- 
out consideration  and  void.  It  cannot  form 
the  basis  of  an  executory  contract  Pitts  t. 
Mangum,  2  Bailey,  588;  Bennett  v.  Ckx^,  28 
S.  G.  353,  6  S.  E.  28. 

The  Judgment  of  this  court  should  be  that 
the  Judgment  of  the  circuit  court  he  revers- 
ed; that  the  case  be  remanded  to  that  court 
for  a  new  trial ;  that  upon  said  new  trial  the 
defendant  be  allowed  Judgment  against  the 
plaintiff  for  the  amount  due  on  the  $2,500 
note,  less  the  credits  admuted  in  the  com- 
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plaint:  that  the  defendant  he  allowed,  if  so 
advised,  to  amend  its  answer,  setting  up  an 
additional  counterclaim  for  the  $1,661.58 
admitted  hy  the  plaintiff  to  have  been  re- 
ceived out  of  the  $7,500  bonus. 


(116  S.  C.  406) 

SEACOAST  PACKING  CO.  V.  LONG. 
(No.  10704.) 

(Supreme  Court  of  South  Carolina.     Aug.  1, 

1921.) 

1.  Evidence  <@=»44l (9) —Written  subscription 
ootttract  cannot  be  varied  by  parol. 

A  written  subscription  to  corporate  stoclc 
cannot  be  varied  by  proof  of  a  parol  contract 
made  by  the  parties  soliciting  the  subscription. 

2.  Corporations  ^=»90(5)— In  action  on  stock 
subscription,  allegation  as  to  parol  agreement 
and  fraudulent  representations  of  solicitors 
held  not  to  state  a  defense. 

In  an  action  on  a  stock  subscription,  al- 
legations that  parties  soliciting  the  subscription 
made  a  certain  parol  contract  and  made  fraud- 
ulent representations  do  not  state  a  defense 
where  nothing  is  alleged  to  show  any  connec- 
tion between  the  corporation  and  those  solic- 
iting the  subscription. 

3.  Corporations  ^=»90(l)— Stook  subscription 
enforoeabie^  thougli  made  before  organlza* 
tlon. 

It  is  not  a  defense  to  an  action  on  a  stock 
subscription  that  the  subscription  was  made 
before  the  corporation  had  come  into  existence 
as  bona  fide  subscription  to  the  capital  stock 
is  a  condition  precedent  to  the  formation  of  the 
corporation. 

Cothran,   J.,   dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County ;  J.  W.  De  Vore,  Judge. 

Action  by  the  Seacoast  Packing  Company 
against  R.  A.  Long.  From  an  order  striking 
out  certain  defenses  as  sham,  defendant  ap- 
peals.   Affirmed. 

Randolph  Merdaugh,  of  Hampton,  for  ap^ 
pellant 
W.  J.  Thomas*  of  Beaufort,  for  respondent. 

FRASER,  J.  The  complaint  alleges  that 
the  defendant,  along  with  others,  subscribed 
in  writing  for  five  shares  of  the  capital  stock 
of  the  plaintiff  corporation  at  a  par  value  of 
f  100  per  share  and  had  failed  to  comply  with 
the  terms  of  the  subscription. 

The  defendant,  for  a  second  defense,  alleges 
a  failure  of  the  plaintiff  to  comply  with  a 
certain  parol  contract  made  by  "the  parties 
solllciting  his  subscription,"  and  that  the 
representations  were  fraudulently  made.  The 
third  defense  was  that  the  subscription  was 
made  before  the  corporation  had  come  into 
existence.  On  motion  these  defenses  were 
stricken  out  as  sham.  From  this  order  this 
appeal  is  taken. 


[1,  2]  I.  Inasmuch  as  a  written  contract 
cannot  be  varied  by  parol,  and  nothing  was 
alleged  to  show  any  connection  between  the 
corporation  and  "those  who  solicited  the  sub- 
scription, this  defense  could  be  stricken  out 
'without  argument.'" 

[3]  II.  Inasmuch  as  bona  fide  subscription 
to  the  capital  stock  is  a  condition  precedent 
to  the  formation  of  a  corporation,  this  de- 
fense also  fails  "without  argument." 

The  exceptions  are  overruled,  and  the  or- 
der appealed  from  is  affirmed. 

GARY,  O.  J.,  and  WATTS,  J.,  concur. 

COTHRAN,  J.  (dissenting).  Action  to  re- 
cover an  unpaid  subcriptlon  of  $500  to  the 
capital  stock  of  a  proposed  corporation.  The 
defendant  admitted  making  the  subscription, 
but  alleged  as  defenses  to  the  action,  that  he 
made  the  subscription  upon  the  representa- 
tion of  the  parties  soliciting  subscriptions: 
(1)  That  the  corporation  would  not  be  formed 
until  the  whole  amount  of  the  proposed 
capital  stock,  $150,000,  had  been  subscribed 
for  by  bona  fide  subscribers;  (2)  and  upon 
the  further  representation  by  said  parties 
that  two  of  the  subscribers  had  covenanted 
and  agreed  to  underwrite  $50,000  of  the  sub- 
scriptions; and  (3)  upon  the  further  assur- 
ance that  the  business  to  be  conducted  by  the 
corporation  was  the  operation  of  a  packing 
plant ;  (4)  that  the  whole  amount  of  the  pro- 
posed capital*  stock  has  not  been  subscribed 
for ;  that  the  representation  as  to  the  under- 
writing of  $50,000  thereof  was  false;  that 
the  corporation  has  contracted  to  go  into 
other  business  in  addition  to  the  operation  of 
a  packing  plant ;  (5)  that  he  would  not  have 
made  the  subscription  but  for  the  foregoing 
representations,  and  that  by  reason  of  the 
false  and  fraudulent  character  thereof  there 
has  been  a  failure  of  consideration  in  his 
subscription,  that  the  same  is  of  no  force  and 
effect,  and  that  he  had  been  relieved  of  all 
liability  thereon;  (6)  that  the  subscription 
was  made  to  a  company  which  was  not  in 
existence  at  the  time  it  was  given  and  was 
without  consideration. 

Upon  motion  of  plaintiff's  attorney  the  cir- 
cuit Judge  passed  an  order  striking  out  as 
frivolous,  sham,  and  irrelevant  the  foregoing 
defenses,  "except  any  allegations  of  fraud 
and  misrepresentation  therein  contained." 

There  is,  of  course,  no  merit  in  the  defense 
numbered  (6)  in  the  above  enumeration.  The 
corporation  cannot  be  formed  until  the  req- 
uisite subscriptions  have  been  made,  which 
are  necessarily  valid  before  the  actual  ex- 
istence of  the  corporation  takes  place. 

Should  there  be  any  merit  in  the  other  de- 
fenses, the  other  should  be  reversed  as  utter- 
ly incapable  of  execution.  To  strike  out  all 
of  the  allegations  of  fact  constituting  the 
fraudulent  misrepresentation  and  leave  only 


4£s»For  other  cases  see  same  topic  and  KBT-NUMBER  in  aU  Key-Numbered  Dlseste  and  Indexes 
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tbe  bald  allegatton  of  fraud  and  misrepre- 
sentation, wonld  render  that  which  was  left 
without  supporting  allegations.  Should  there 
be  no  merit  in  these  defenses,  the  whole 
of  them,  including  the  allegations  of  fraud 
and  misrepresentations,  should  have  been 
stricken. 

The  several  defenses  above  outlined,  with 
the  exception  of  the  sixth,  which  upon  Its 
face  ts  untenable,  will  now  be  considered. 

The  first  defense  In  the  enumeration 
adopted  herein  Is  based  upon  the  alleged 
false  representation  that  the  entire  capital 
stock  of  $150,000  would  be  subscribed  before 
the  corporation  would  be  formed.  This  Is  a 
perfectly  valid  condition  to  a  subscription,  a 
prudent  provision,  which  a  subscriber  who 
puts  his  money  Into  a  proposed  venture  has 
the  unquestionable  right  to  Insist  upon,  tak- 
ing the  very  sensible  position  that,  while  he 
may  be  willing  to  risk  his  money  in  an  en- 
terprise organized  with  sufficient  capital  to 
meet  the  demands  of  the  business,  he  ia  not 
willing  to  be  foster  father  to  a  cripple.  This, 
however,  Is  not  the  misrepresentation  of  a 
fact,  but  rather  an  assurance  of  the  policy  of 
the  corporation,  a  condition  which  the  sub- 
scriber has  the  right  to  impose,  but  which,  to 
become  effectual,  must  be  In  writing  and  a 
part  of  the  original  subscription.  A  subscrip- 
tion to  stock  is  a  contract,  and  when  evi- 
denced in  writing,  is  subject  to  the  same  rule 
as  to  i>arol  evidence  that  all  other  contracts 
are  subject  to. 

"Under  the  general  role  of  evidence  that  a 
written  agreement  cannot  be  varied  or  added 
to  by  parol  evidence,  it  is  not  competent  lor 
a  subscriber  to  stock  to  allege  that  he  is  but 
a  conditional  sabscriber.  The  condition  must 
be  inserted  In  the  writing  in  order  to  be  ef- 
fectual."   1  Cook  on  Corp.  (6th  Ed.)  {  81. 

If,  therefore,  the  defendant  may  not  be  able 
to  establish  this  condition  attached  to  his 
subscription,  in  the  manner  provided  by  law, 
he  cannot  daim  the  benefit  of  it.  That  is  a 
matter,  however,  that  may  arise  upon  the 
trial  of  the  case;  it  is  no  ground  for  strik- 
ing out  the  defense  as  frivolous,  sham,  and 
irrelevant.  If  it  be  valid  defense,  when 
properly  established  it  cannot  be  thus  char^ 
acterized.  In  the  case  of  Groce  v.  Jenkins,  28 
S.  G.  172,  6  S.  E.  352,  the  court  holds  that 
it  is  not  necessary  to  allege  In  the  complaint 
that  an  agreement  as  to  lands,  sought  to  be 
enforced,  was  in  writing ;  that  is  a  matter  of 
proof  not  pleading  under  the  statute  of 
fraud&  By  analogy,  it  is  not  necessary  to 
allege  that  the  representation  was  in  writing 
and  a  physical  part  of  the  contract  of  sub- 
scription; that  is  a  matter  of  defense,  one 
of  evidence,  and  not  pleading.  The  question 
of  the  authority  of  tbe  promoters  to  bind  the 
corporation  by  assurances  or  representations 
is  discussed  in  reference  to  the  second  de- 
fense. 


The  second  defense  is  based  upon  the  al- 
leged false  representation  that  two  of  the 
subscribers,  presumably  men  of  means,  had 
covenanted  and  agreed  to  underwrite  $50,- 
000  of  the  subsq^lptions.  This  representa- 
tion differs  very  materially  from  the  provi- 
sion or  assurance  referred  to  above  in  the 
discussion  of  the  first  defense.  To  state 
that  Mr.  Richardson  and  Mr.  Ghrlstensen 
had  so  agreed  is  the  statement  of  a  fact,  not 
a  promise  or  an  assurance;  a  most  persua- 
sive, inducing  argument  in  securing  the  de- 
fendant's subscription,  particularly  in  view 
of  the  previously  discussed  assurance  in 
reference  to  the  subscriptions  to  the  entire 
capital  stock.  If,  as  we  must  assume  from 
the  allegations  of  the  complaint,  the  defend- 
ant would  not  have  subscribed  but  tor  this 
representation,  and*  it  was  false,  the  defense 
was  good,  and  should  not  have  been  stricken 
out 

It  is  suggested  that  the  complaint  does  not 
show  any  connection  between  the  corpora- 
tion and  those  who  made  the  representation. 
It  must  be  remembered  that  the  corporation 
had  not  at  that  time  been  created ;  there  was 
no  one  in  a  position  to  speak  for  it  except 
the  promoters.  If  the  corporation  seeks  to 
take  advantage  of  tbe  canvassing  work  of 
these  promoters,  it  cannot  acc^  the  benefits 
without  the  burdens. 

In  1  Cook  on  Oorp.  (6th  Ed.)  |  104,  it  is 
said: 

'^be  well-established  rale  now  is  that  a  cor- 
poration cannot  daim  or  retain  the  benefit  of 
a  subscription  which  has  been  obtained  through 
the  fraud  of  its  agents.  Tbe  aiisrepresenta- 
tions  are  not  regarded  as  having  actually  been 
made  by  the  corporation,  but  the  corporation 
is  not  allowed  to  retain  the  benefit  of  the  con- 
tract growing  out  of  them,  being  liable  to  the 
extent  that  it  has  profited  by  such  misrepre- 
sentations.  The  question  of  the  authority  of 
the  agent  taking  the  subscription  is  immaterial 
herein.  It  matters  not  whether  he  had  any 
authority,  or  exceeded  bis  authority,  or  con- 
cealed its  limitations.  The  corporation  cannot 
daim  the  benefits  of  his  fraud  without  assum- 
ing also  the  representations  which  procured 
those  benefits.  Parol  evidence  iB  admissible  to 
show  the  fraud,  since  it  does  not  vary  or  con- 
tradict the  contract,  but  shows  that  no  contract 
was  legally  entered  into." 

It  was  therefore  error  in  the  drcult  Judge 
to  strike  out  the  defense. 

The  third  defense  Is  based  upon  the  al- 
leged false  representation  that  the  business 
to  be  conducted  by  the  corporation  was  the 
operation  of  a  packing  plant.  This  state- 
ment or  promise  or  assurance  is  ruled  by  the 
observations  made  in  oonnecticm  with  the 
first  defense. 

The  Judgment  of  this  court  should  be  that 
the  order  appealed  from  is  reversed. 


J 
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(151  Ga.  <M) 

CITIZENS'  &.  SOUTHERN   BANK  et  al.  V. 
STATE  et  aU     (No.  2305.) 

<Sapreme  C^oort  of  Georgia.    Jnlj  18,  1921.) 

(8vUahu9  hp  the  Court.) 

f.  Taxatlan  •^=9591^— In  salt  to  enforoe  lla- 
liillty  of  persons  diverting  trust  funds.  Joinder 
of  state  and  county  not  misjoinder. 

The  petition  is  not  demurrable  upon  the 
aronnd  of  misjoinder  of  parties. 

2.  Action  «=950(  10)— Pleading  «=»2 1— Petition 
to  enforce  liability  of  parties  divert injg  funds 
of  banli  not  doplioitous  or  inconsistent 

The  petition  la  not  duplidtoon  or  inconsist- 
ent. 

3.  Taxation  ^=s>572,  584— Taxes  not  "debt" 
collectible  by  snit;  suit  held  not  one  for  coU 
lection  of  taxes. 

Taxes  are  not  a  ''debt"  within  the  usual 
meaning  of  that  word,  and  cannot  be  collected 
in  a  suit  at  law,  in  the  absence  of  express  stat- 
utory authority.  Properly  construed,  the  peti- 
tion is  not  one  having  for  its  purpose  the  col- 
lection of  taxes  by  a  noit  at  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Debt] 

4.  Taxation  ^=»584— Trusts  «=>348,  359(2)— 
Tmsteea  misapplying  assets  and  persons  as- 
sisting tbem  aceonntable  to  persona  injured; 
equitable  petition  will  lie  to  recover  mlsap« 
piled  tmst  funds;  snlt  In  equity  malatainaMe 
against  persons  misapplying  funds  of  baali 
wltbont  paying  taxes. 

Where  funds  in  the  nature  of  trust  funds 
are  misapplied  by  persons  acting  in  the  ehAt- 
acter  of  trustees,  they,  and  all  persona  aiding 
and  assisting  in  the  misapplication  of  such 
assets  with  knowledge  of  such  misapplication, 
are  accountable  to  the  person  injured  for  such 
misappropriation,  and  an  equitable  petition  will 
lie  in  behJslf  of  such  injured  person  to  recover 
such  misapplied  tmst  funds. 

5.  Demurrer  properly  overruled. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  petition. 

Error  from  Superior  Coiirt»  Ghatham  Ooan- 
ty ;  P.  W.  Meldrim,  Judge. 

Suit  by  the  State  of  (Borgia  and  another 
against  the  Oitizeus'  &  Southern  Banic  and 
otbera  Demurrers  to  the  petition  were  over- 
roled,  and  defendants  bring  error.    Affirmed. 

The  petition  of  the  state  of  Georgia  and  \  ®'  ^®  ^^^»  "^*  afterwards  for  distribution 
the  county  of  Chatham  alleged  in  substance  I  among  its  stockholders.  All  the  assets  of  the 
as  follows:  On  or  about  December  80,  1918,  i  Merchants'  National  Bank  have  been  distrlb- 
the  directors  of  the  Merchants'  National ;  ^^^  *>y  the  Citizens'  &  Southern  Bank,  the 
Bank  of  Savannah  entered  Into  a  tentative '  directors  of  the  Merchants*  National  Bank, 
agreement  with  the  Citizens'  &  Southern  |  ^^^  V.  B.  Jenk^s,  as  liquidating  agent,  to 
Bank,  a  corporation  of  this  state,  for  the  liq-   the  stoclcholders  of  the  Merchants*  National 


wtock.  Joseph  Hull  and  others  were  elected 
as  directors.  The  directors  elected  Y.  B.  Jen- 
kins  as  cashier.  A  resolution  was  adopted 
authorizing  and  directing  the  liquidation  of 
the  afTairs  of  the  Merchants'  National  Bank 
through  the  Citizens'  &  Southern  Bank ;  and 
V.  B.  Jenkins  was  elected  liquidating  agent 
By  virtue  of  this  resolution  all  the  assets  of 
the  bank  became  a  trust  fund  in  the  hands  of 
the  directors  of  that  bank,  primarily  for  the 
purpose  of  the  payment  of  its  debts,  and  then 
for  the  purpose  of  distribution  among  its 
stockholders.  The  tentative  agreement  of 
December  30, 1918,  for  liquidation  of  the  Mer- 
chants' National  Bank  was  ratified  by  its 
stockholders  and  by  its  directors  on  January 
14,  1919.  PlalntlffiB  are  advised  and  believe 
that  under  the  terms  of  the  agreement  the 
price  to  be  paid  to  the  stockholders  by  the 
Citizens'  ft  Southern  Bank  for  their  shares  of 
stock  was  $140  per  share.  In  pursuance  of 
this  agreement  the  Citizens'  &  Southern  Bank 
paid  to  the  directors  of  the  Mediants'  Na- 
ti(mal  Bank  the  sum  of  $700,000,  or  other 
large  sum,  whi(^  sum  became  a  fund  primari- 
ly for  the  purpose  of  paying  the  debts  of  the 
Merchants'  National  Bank,  and  the  amount 
remaining  after  the  payment  of  its  debts  was 
to  be  distributed  among  its  shareholders. 
The  assets  of  the  Merchants'  National  Bank 
had  not  been  distributed  on  January  1,  1910, 
and  were  intact  On  that  date  the  state  and 
county  taxes  due  on  the  stock  of  the  Mer- 
(diants'  National  Bank  for  the  year  1919  be- 
came due  and  payable.  On  April  10, 1919,  V. 
B.  Jenkins*  as  catfiier  of  the  Merchants' 
National  Bank,  made  returns  for  its  state  ahd 
county  taxes  for  the  year  1919  of  5,000  shares 
of  stock  of  the  stated  value  of  $434,000. 
The  fund  arising  from  the  sale  of  the  assets 
of  the  Merdiants'  National  Bank  so  paid  by 
the  Citizens'  &  Southern  Bank  became  a  trust 
fund,  first,  for  the  purpose  of  paying  the 
debts  of  the  bank,  next  fbr  the  purpose  of  dis- 
tribution among  its  stockholders,  and  the  Cit- 
izens' &  Southern  Bank  became  a  trustee  of 
such  fund  for  that  purpose.  The  fund  arising 
from  the  sale  of  the  assets  of  the  Merchants' 
National  Bank  also  became  a  trust  fund  in 
the  hands  of  Y.  B.  Jenltins,  liquidating  agent, 
primarily  for  the  purpose  of  paying  the  debts 


nidation  of  the  affairs  of  the  first-named 
bank*  A  meeting  of  stockholders  of  the  Mer- 
chants' National  Bank  was  held  on  January 


Bank,  leaving  unpaid  the  taxes  due  the  state 
of  Georgia  and  the  county  of  Chatham.  The 
Citizens'  &  Southern  Bank  and  the  directors 


14,  1919,  at  which  were  present  and  repre-  j  and  the  liquidating  agent,  not  regarding  their 
eented,  either  in  person  or  by  proxy,  share- !  duty  in  the  premises  as  trustees,  have  failed 
holders  owning   two-thirds   of   the   capital  i  to  pay  su(*h  taxes.   The  amount  due  the  state 
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and  county  for  taxes  for  the  year  1919  by  the  [  eral  demurrer.    The  court  overruled  the  de- 
Merchants'  National  Bank  on  its  shares  of !  murrer,  and  the  defendants  excepted. 

Adams  &  Adams,  of  Savannah,  for  plain- 
tiffs in  error. 

Geo.  W.  Owens,  of  Savannah,  for  defend- 
ants in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  first  three  grounds  of  the  demur, 
rer  raise  the  contention  that  the  petition  Is 
demurrable  because  of  misjoinder  of  parties, 


stock  is  $8,193.92,  besides  interest  from  De- 
cember 20,  1919,  and  the  cost  for  issuing  the 
tax  execution.  The  defendants  have  been 
stubbornly  litigious  and  have  caused  plain- 
tiffs unnecessary  trouble  and  expense  in  the 
collection  of  the  tax  fl.  fas.,  and  the  plaintiff^ 
are  entitled  to  recover  of  the  defendants  rea- 
sonable attorney's  fees  and  expenses  of  liti- 
gation.   The  plaintiffs  file  this  petition  in  be- 


half of  themselves  and  such  other  creditors  in  that  the  declaration  attempts  to  join  sep- 
of  the  Merchants'  National  Bank  as  may  in-  |  arate  demands  and  to  enforce  by  one  proceed- 
tervene;  and  they  pray  Judgment  against  the  ;  ing  distinct  and  separate  claims.  It  is  ar- 
Oltizens*  &  Southern  Bank  and  the  directors ,  gued  that  the  state  of  Georgia  and  the  coun- 
of  the  Merchants'  National  Bank  (naming  ty  of  Chatham  are  distinct  plaintiffs,  and 
them),  and  against  V.  B.  Jenkins  as  liquidat-  i  that  a  suit  for  a  demand  due  to  the  county 
ing  agent,  for  the  sum  of  $8,193.92,  besides  cannot  be  maintained  by  the  state  of  Georgia, 
interest,  cost,  expenses,  and  attorneys  fees  and  vice  versa;  that  different  tax  amounts 
incurred  in  bringing  this  suit.  There  is  also  are  due  and  the  claims  are  separate  and  dis- 
a  prayer  that  the  Citizens'  &  Southern  Bank  tinct.  We  think  that  this  contention  is  with- 
answer,  not  under  oath,  what  sum  of  money  out  merit  The  petition  shows  that  but  one 
it  agreed  to  pay  to  the  Merchants'  National  execution  was  issued  for  the  tax,  in  a  stated 
Bank  for  its  assets,  and  that  the  directors  be  amount,  and  this  included  taxes  due  both  to 
required  to  answer  what  amount  of  money  the  state  and  to  the  county.  Executions  for 
the  Citizens'  &  Southern  Bank  agreed  to  ;  nonpayment  of  taxei|  against  persons  who  are 
pay  the  Merchants'  National  Bank  for  the  ^^t  required  to  pay  to  the  treasurer  are  issu- 
sale  of  its  assets,  and  on  what  date  the  first  able  by  the  tax  collector  of  their  respective 
payment  was  made  and  the  amount  thereof;  counties  as  soon  as  the  last  day  for  payment 
also  that  V.  B.  Jenkins,  liquidating  agent,  be  ^as  passed.  Civil  Code  1910,  {  1151.  The 
required  to  answer  what  dividends  were  paid  oode  also  provides  that  the  several  tax  col- 
to  the  stockholders  and  the  dates  of  payment,  lectors  of  this  state  shall  keep  a  stub  book  of 
and  what  payments  were  made  to  him  as  11-  tax  receipts,  and  enter  on  the  receipt  and  the 
quidating  agoit  by  the  Citizens'  &  Southern  gt^b  attached  thereto  the  name  of  each  tax- 
Bank  for  the  assets  of  the  Merchants'  Nation-  payer  in  their  respective  counties,  the  amount 
al  Bank,  and  on  what  date  the  first  payment  ^f  taxes  assessed  against  him,  and  itemize 
of  the  same  was  made.  |  the  same,  stating  the  amount  due  the  state^ 

The  defendants  demurred  to  the  petition,  county,  poll  tax,  or  any  other  professional  or 
because:  (1)  There  is  a  misjoinder  as  to  special  tax.  Civil  Code  1910,  {  1228.  It  will 
plaintiff^,  in  that  the  declaration  Joins  as  thus  be  seen  that  the  tax  collector  is  the  col- 
plaintiffs  the  state  of  Georgia  and  the  county  lector  for  both  the  state  and  county,  only  one 
of  Chatham,  which  parties  have  not  a  Joint  tax  fl.  fa.  is  issued  for  both,  and  the  defend- 
interest  and  whose  demands  are  separate,  ants  are  the  same,  and  their  liability  to  the 
(2)  There  is  a  mtsjoinder  of  causes  of  action,  gtate  is  the  same  as  their  liability  to  the 
in  that  the  declaration  attempts  to  Join  two    county,  except  as  to  the  amount  owing  to 


separate  demands  and  to  enforce  by  one  pro- 
ceeding distinct  and  separate  claims.    (3)  The. 
declaration  Joins  two  distinct  claims  of  two 
distinct  plaintiffs  as  a  Joint  daim,  and  asserts 
a  liability  for  the  aggregate.    (4)  Wiedeclara- 


each,  which  depends  on  the  difference  in  rates 
of  taxation.  The  county  is  a  part  of  the  polit- 
ical subdivision  of  the  state.  It  would  be 
useless,  therefore,  to  issue  two  fi.  fas.  against 
the  same  defendants  and  levy  them  upon  the 


tion  is  duplicltous  and  contradictory  and  is  ^j^^  property,  and  the  law  will  not  require 
not  consistent,  in  that  it  undertakes  to  proceed  I  ^  useless  thing  to  be  done, 
against  the  Citizens'  &  Southern  Bank  as  a  .  [2]  2.  The  petition  is  also  demurred  to  on 
trustee  for  the  fund  involved,  and  against  the  the  ground  that  it  is  duplicltous  and  contra- 
dlrectors  as  trustees,  and  against  V.  B.  Jen-  victory.  We  think  that  this  ground  of  the  de- 
kins,  llquidathig  agent,  as  trustee,  charging  ^urrer  is  also  without  merit.  The  suit  is 
these  three  separate  defendants  as  alleged  brought  against  the  directors  of  the  Mer- 
trustees,  and  charging  each  separately.  (5)  chants'  National  Bank  and  its  agent,  who  de- 
Jlo  cause  of  action  is  set  forth  in  the  decla-  Uvered  the  property,  and  the  Citizens'  & 
ration  against  the  defendants  or  any  of  them.  \  Southern  Bank,  which  received  it.  All  of  the 
(6)  The  state  of  Georgia,  suing  to  recover  an  defendants  were  parties  to  the  transaction 
alleged  tax  claim,  has  no  right  to  maintain  of  the  purchase  and  sale  and  to  the  liquida- 
the  suit  (7)  The  county  of  Chatham,  suing  tion  of  the  Merchants'  National  Bank.  They 
to  recover  an  alleged  tax  claim,  has  no  right  all  had  a  common  purpose,  and  it  cannot  be 
to  maintain  the  suit.  The  other  grounds  of  held  that  an  action  brought  against  all  three 
the  demurrer  state  in  different  ways  a  gen-   is  inconsistent    First  National  Bank  of  Spar- 
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ta  V.  Wiley,  .150  Ga.  759, 106  S.  E.  308.  And  from  the  sale  of  the  assets  of  the  oaDk  which 
see  Morrison  t.  Fidelity  &  Deposit  Co.,  150  went  into  liquidation  under  the  agreement  as 
Ga.  54,  102  S.  B.  354.  stated  in  the  petition.    There  is  nothing  in 

[3, 4]  8.  The  other  grounds  of  the  demur-  the  petition  to  show  that  any  real  estate  was 
rer  are  merely  general  demurrers  stated  in  sold  by  the  selling  corporatl<m.  In  Atlanta 
different  ways.  It  is  insisted  by  the  plain-  Real  Estate  Go.  y.  Atlanta  National  Bank, 
tiff^  in  error  that  the  state  of  Georgia  and  75  Ga.  40,  it  was  held  that— 
the  county  of  Chatham  sued  to  recover  an  al-  ,  .^jj^  directors  and  managers  of  a  corpora- 
leged  tax  claim,  and  have  no  right  to  main-  |  tion  who  control  and  have  charge  of  its  effecto, 
tain  the  suit  It  is  argued  that  the  petition  are  trustees  for  the  stockholders,  and  both 
means  that  the  two  plaintiffs  are  creditors  of  they  and  others  who,  with  knowledge  of  their 
the  Merchants'  National  Bank,  that  their  misappropriation,  aid  them  in  diverting  its 
claims  are  "debts,"  and  that  they  have  no  property,  would  be  liable  to  the  injured  par- 
right  to  a  Judgment  as  creditors  asserting   ^®^- 

"debta"  Properly  construed,  we  do  not  think  !  In  the  opinion  In  that  case  it  was  said: 
that  the  petition  is  open  to  this  criticism.  "That  such  of  the  defendants  as  control  the 
The  petition  has  not  for  its  purpose  the  col-  corporation  or  had  charge  of  its  effects  are 
lection  of  taxes  as  such,  but  it  seeks  to  hold  !  trustees  for  the  stockholders  is  a  proposition 
the  defendants,  who  have  acted,  not  technl-  j  too  well  established  to  be  denied,  •  ♦  •  and 
cally  as  trustees,  but  in  a  trust  relation  with  i  *  *  *  ^^^  ^^y  ^^  others  who,  with  a 
reference  to  certain  funds,  liable  for  the  dl-  I  knowledge  of  their  misappropriation^  aided  them 

m  divertmg  its  property,  would  be  habie  to  the 
injured  parties,  is  an  equally  well  settled  prin- 
ciple." 


version  of  such  funds,  which  should  have 
been  applied  by  them  in  good  conscience  to 
the  payment  of  taxes  due  the  state  and  coun- 
ty on  property  which  had  been  sold  and  the 
funds  misapplied  by  them.    It  is  unquestlon- 


In  the  Instant  case  it  appears  that  the  Mer- 
chants' National  Bank  on  April  16,  1919,  re- 


ably  true  that  according  to  the  weight  of  au- '  turned  its  property  for  state  and  county  tax- 
thority  taxes  are  not  a  "debt"  within  the  usu-  '  es  for  that  year  to  the  amount  of  $484,000. 
al  meaning  of  that  word;  but  there  is  author-  The  taxes  amounted  to  $8,193.92,  and  this 
Ity  holding  that  a  tax  is  a  debt  State  of  N.  amount  was  not  paid,  but,  in  the  language  of 
C.  ▼.  Georgia  Co.,  112  N.  C.  34, 17  S.  B.  10, 19  the  learned  trial  judge,  they  "ought  in  law 
L.  R.  A.  485 ;  7  Ann.  Gas.  22 ;  Albany  County  i  and  good  conscience  to  have  been  paid."  The 
V.  Durant,  9  Paige  (N.  Y.)  182 ;  People  v.  I  consideration  of  the  selUng  bank,  $700,000, 
Weber,  164  DL  412,  45  N.  E.  723;  Mclnemy  l  having  passed  into  the  hands  of  the  Citizens' 
V.  Reed,  23  Iowa,  410;  United  Stated  v.  Pa-    &  Southern  Bank,  cannot  be  levied  on  by  the 


ciflc  B.  Co.,  4  Dillon,  66,  Fed.  Cas.  No.  15,983; 
State  y.  Duncan,  8  Lea  (Tenn.)  679.    The  pe- 


sheriff.    This  is  a  case  where  funds  in  the 
nature  of  trust  funds  were  misapplied,  and 


tition  in  the  present  case,  properly  construed, ,  whidi  calls  for  the  aid  of  a  court  of  equity. 
<»nnot  be  regarded  as  a  suit  at  law  to  collect  i  Without  it  the  plalntlfhi  are  remediless. 
taxes  as  a  debt  of  an  individual  taxpayer.  OlvU  Code  1910,  i  8784,  declares: 
The  plalntiflCis  here  are  not  creditors  In  the 
ordinary   sense,   and  their   claims  are  not 


debts.   State  v.  S.  W.  R.,  70  Ga.  11  (8).  13,  33 ; 
Georgia  B.  Co.  v.  Wright,  124  Ga.  696.  621,  53 
S.  E.  251.    Taxes  in  this  state  cannot  be  col- 
lected by  a  suit  at  law,  in  the  absence  of  ex- 
press statutory  provision.    Id.    See  DuBig- 
non  V.  Brunswick,  106  Ga.  317,  325,  32  S.  B. 
102;  State  v.  W.  &  A.  R.  Co.,  136  Ga.  619  (2), 
626,  627,  71  S.  B.  1065.    The  present  Is  not  a 
0oit  at  law  to  collect  taxes  as  such,  but  Is  a 
proceeding,  alleging  that  the  directors  of  two 


"All  i>er8ons  aiding  and  assisting  trustees  of 
any  eharacier  [italics  ours],  with  a  knowledge 
of  their  misconduct,  in  misapplying  assets,  are 
directly  accountable  to  the  persons  injured." 


The  property  of  the  liquidating  bank  hav- 
ing been  disposed  of  by  the  two  banks  and 
their  agent,  no  property  of  the  Merchants' 
National  Bank  could  be  found  upon  which  to 
levy  the  fl.  fa. ;  the  assets  turned  over  to  the 
plaintiff  in  error  being  In  money.  Nor  could 
a  writ  of  garnishment  avail ;  for  the  answer 
would  necessarily  be,  under  the  allegations 


corporations  and  the  cashier  of  one  of  them !  of  the  petition,  that  there  Is  no  property,  it 


having  been  paid  out  to  the  stockholders  of 
the  Merchants'  National  Bank;  and  It  is 
manifest  that  mandamus  would  not  lie.    For 


agrreed  to  the  liquidation  of  one  of  the  cor- 
pora.tion8,  and  the  agent  of  one,  under  agree- 
ment, did  bring  about  the  liquidation,  re- 
celv'ed  and  paid  out  all  of  the  proceeds  from   every  right  there  is  a  remedy ;  and  while,  as 
tlie  Bale,  and  failed  and  refused  to  pay  the  |  already  stated,  the  suit  cannot  be  maintained 
taxes    upon   property   which   had   been   re- '  as  one  at  law  to  collect  taxes,  yet,  under  the 
tamed,  which  taxes  were  due  by  the  bank '  facts  alleged  in  the  petition,  a  court  of  equity 
wlilcti  went  into  liquidation ;   and  the  pros- '  will  require  the  defendants,  who  are  essen- 
ent   proceeding  was  instituted  to  recover  of   tially  trustees  of  the  property  misapplied, 
these  defendants  the  amount  which  is  due  by   and  who  have  misappropriated  the  funds  of 
tbe  selling  corporation  for  taxes  on  account   the  selling  bank,   a  part  of  which  should 
of  tlie  misappropriation  of  the  funds  arising ,  have  gone  to  the  payment  of  these  taxes,  to 
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respond  to  the  injnred  party  In  a  amn  eqnal ' 
to  the  amount  misappropriated.  See,  In  this 
connection,  Anderson  y.  Adama,  117  Ga.  919, 
43  S.  E.  982;  Morrison  v.  Fidelity,  etc.,  G<K, : 
supra«  There  is  no  question  of  the  foct  that 
the  amount  of  taxes  claimed  by  the  state  and 
county  la  due  and  unpaid.  But  learned  coun-  ' 
sel  for  plaintiffs  in  error  argues  that  the  rem- 
edy by  execution  is  exclusive,  and  that  this 
necessarily  inhibits  every  other  form  of  pro- 
cedure by  the  state  and  county.  A  number 
of  cases  are  cited  in  support  of  this  contai* 
tlon,  viz.:  Marye  v.  DipjErs.  98  Va.  749, 37  S.  B. 
516,  61  Li  B.  A.  902 ;  Gatling  ▼.  Commission- 
ers, 92  N.  O.  536,  53  Am.  Bep.  434;  Johnson 
V.  Howard,  41  Vt  122,  98  Am.  Dec.  568; 
Bradford  t.  Storey,  189  Mass.  104,  75  N.  B. 
256,  257;  Caty  of  Bochester  v.  Bloss,  185  N.  Y. 
42,  77  N.  E.  794,  6  L.  B.  A.  (N.  S.)  694,  7  Ann. 
Oas.  16;  Marlon  County  v.  Woodbum  Mer- 
cantile Co.,  60  Or.  867,  119  Paa  487,  41  U  B. 
A.  (N.  S.)  730;  Louisville  Water  Co.  v.  Com., 
89  Ky.  244, 12  S.  W.  300,  6  L.  B.  A.  69 ;  Bald- 
win ▼.  Hewitt,  88  Ky.  673.  11  S.  W.  803,  806 ; 
First  National  Bank  ▼.  Fancher,  48  N.  Y.  624. 
There  are  two  lines  of  decision  on  this 
question,  some  of  them  holding  in  accordance 
with  the  above  view.  But,  on  the  other  hand, 
there  are  decisions  holding  that  a  remedy 
created  by  statute  for  the  collection  of  taxes, 
unless  the  statute  expressly  makes  it  so,  is 
not  exclusive  of  all  others.  See  note  to  case 
of  Greil  Bros.  Co.  v.  Montgomery,  Ann.  Cas. 
1916D,  738,  741,  citing  U.  S.  v.  Chamberlin, 
219  U.  S.  250,  81  Sup.  Ct  155,  65  L.  Ed.  204, 
reversing  166  Fed.  881,  84  a  C.  A.  461,  18 
Ann.  Gas.  721.  See,  also.  State  ▼.  New  York 
Life  Ins.  Co.,  li9  Ark.  314, 171  S.  W.  871,  173 
S.  W.  1099.  Compare  Preston  v.  Sturgis  Mill 
Cb.,  183  Fed.  1, 106  0.  a  A.  293,  32  U  B.  A. 
(N.  S.)  1026;  Succession  of  Mercier,  42  La. 
Ann.  1135,  8  South.  732, 11  L.  B.  A.  817;  Post 
V.  Taylor  County.  2  Flip.  518,  Fed.  Cas.  No. 
11302;  Garrett  t.  Memphis  (a  C.)  6  Fed. 
870.  Our  own  statute  does  not  expressly 
make  the  remedy  by  execution  exclusive.  In 
the  Chamberlain  Case,  supra,  Mr.  Justice 
Hughes,  delivering  the  opinion  of  the  court, 
said  that  an  action  would  lie  on  behalf  of  the 
United  States  under  a  statute  which  ^'creates 
an  obligation  to  pay  the  tax,  and  does  not 
provide  an  exclusive  remedy."  And  see  Dar- 
nell V.  State,  174  Ind.  143.  90  N.  E.  769.  Coo- 
ley  on  Tax.  (3  Ed.)  17,  states  both  rules  as 
follows: 

**It  sometimes  becomes  a  question  whether  a 
tax  can  be  regarded  as  a  debt  in  the  ordinary 
sense  of  that  term,  so  that  the  ordinary  rem- 
edies for  the  collection  of  debts  can  be  applied 
to  it.  In  general  it  will  be  found  that  statutes 
imposing  taxes  make  special  provision  for  their 
collection,  and  do  not  apparently  contemplate 
that  any  others  will  be  necessary;  but  these 
may,  nevertheless,  fail;  and  the  qnestion  then 
arises  whether  the  tax  must  fail  also,  or  wheth- 
er resort  may  be  had  by  the  state  to  such 
remedies  as  would  be  available  to  individuals  to 


enforce  demands  owing  to  themselves.  But 
instances  have  occurred  of  tax  laws  which 
provided  for  laying  the  tax,  but  made  no  provi- 
sion whatever  for  collection.  In  such  case  it 
may  well  be  held  that  the  Legislature  contem- 
plated the  enforcement  of  the  tax  by  the  ordi- 
nary remedies;  and  therefore,  if  the  tax  was 
assessed  against  an  individual,  that  assumpsit 
or  debt  would  lie  for  the  recovery  thereof.  The 
same  reasoning  would  support  a  proceeding  in 
equity  to  enforce  a  lien  for  the  tax  when  as-- 
sessed,  not  against  an  individual,  but  against 
property;  and  some  courts  have  gone  so  far 
as  to  hold  that  the  imposition  and  assessment 
of  a  tax  create  a  legal  obligation  to  pay,  upon 
which  the  law  will  raise  an  assumpsit,  although 
the  statute  has  given  a  special  remedy.  Bnt  in 
general  the  conclusion  bias  been  reached  that» 
when  the  statute  undertalces  to  provide  reme- 
dies, and  those  given  do  not  embrace  an  action 
at  law,  a  conmion-law  action  for  the  recovery 
of  the  tax  as  a  debt  wiU  not  lie." 

The  remedy  by  execution  is  obyioosly  not 
an  adequate  one  in  a  case  IDce  the  present; 
nor  is  garnishment  or  mandamus  an  adequate 
remedy.  Section  1161  of  the  OivU  Code  of 
1910  is  as  follows: 

"Executions  for  nonpayment  of  taxes,  against 
persons  who  are  not  required  to  pay  to  the 
treasurer,  are  issued  by  the  tax  collectors  of 
their  respective  counties  as  soon  as  the  last 
day  for  payment  has  arrived,  and  most  be  di- 
rected to  all  and  singular  the  sherilfs  and  con- 
stables of  tills  state." 

The  Legislature  surely  did  not  Intend,  by 
the  passage  of  the  act  authorizhig  the  collec- 
tion of  taxes  by  execution,  to  foreclose  th» 
state  and  county  in  a  case  like  the  present, 
from  collecting  trust  funds  misapplied,  where 
state  and  county  taxes  are  admitted  to  be  due 
and  are  withheld.  Equity  is  the  correction  at 
that  wherein  the  law  by  reason  of  its  univer- 
sality is  deficient.  The  remedy  by  executioii 
in  the  instant  case  is  obviously  deficient* 
There  is  no  property  of  the  Merchants'  Na> 
tional  Bank  whldh  can  be  reached  by  execu- 
tion or  garnishment,  but  there  was  trust 
property  in  the  hands  of  the  defendants 
which  has  been  misapplied  and  which  can 
and  ought  in  good  conscience  to  be  recovered 
of  them  by  a  court  of  equity  for  the  party  In- 
jured.   In  26  B.  C.  L.,  I  339,  it  is  said: 

"In  states  in  which  an  action  at  law  may 
be  maintained  for  the  collection  of  a  tax» 
whether  by  virtue  of  statutory  authority  or 
otherwise,  it  is  generally  held  that  a  court  of 
equity  will  aid  in  the  collection  of  a  tax  when 
the  remedy  at  law  proves  inadequate" 

—citing  State  v.  Georgia  Co.,  supra,  which 
was  a  civil  action  in  the  nature  of  a  cred- 
itors' bill,  brought  by  the  state  of  North  Car- 
olina and  coimty  of  OuOford  for  the  appoint- 
ment of  a  receiver  for  the  defendant  corpora- 
tion, to  collect  its  assets  and  pay  its  debts. 
"It  stands  on  complaint  and  demurrer.**  Ib 
delivering  the  opinion  of  the  court,  Clark,  J., 
said,  In  part: 
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'*Tbe  imposition  of  a  tax  dearly  implies  the 
intention  to  collect.  If  the  plaintiffs  cannot 
bring  a  creditor's  snit,  they  cannot  prove  their 
claims  in  a  snit  brought  by  another,  and  would 
thus  be  compelled  to  stand  idle  and  see  a  pri- 
vate creditor,  dr  even  a  stockholder,  bring  suit 
and  absorb  the  entire  assets  of  the  delinquent 
corporation.  Thus  the  sovereign  would  be  plac- 
ed beneath  the  subject,  the  creator  below  the 
corporation  of  its  own  creation.  The  principle 
that  the  absence  of  an  adequate  statutory  rem- 
edy preserves  the  right  of  action  is  recognized 
by  all  the  authorities.  Gatling  v.  Commission- 
ers 192  N.  G.  S36] ;  Gooley  on  Taxation,  p.  18^ 
note  and  cases  therein  cited. 

'^Moreover,  throughout  all  the  authorities  a 
dear  distinction  seems  to  run  between  the  cas- 
es where  a  private  plaintiff  brings  an  action  to 
eompd  and  levy  the  collection  of  taxes  to  pay 
a  debt  dua  him  and  where  the  sovereign  seeks 
to  collect  its  own  taxes  for  the  general  pur- 
poses of  government.   The  dtiaen  has  only  such 
remedies  as  are  given  to  him;    the  state  has 
inherently  all  remedies  not  voluntarily  and  un- 
equivocally relinquished.    ^    *    *    If  this  was  a 
creditors'  bill  by  private  individuals  seeking  to 
collect  a  debt  of  $60,000  against  a  debtor  who 
had  fraudulently  removed  his  assets  out  of  the 
states  they  would  be  entitied  to  the  present  rem- 
edy for  the  appointment  of  a  receiver.    *    •    • 
If  private  individuals  under  these  circumstanc- 
es can  have  a  receiver  appointed,  the  state  and 
county  have  a  remedy  at  least  as  broad.    The 
day  has  gone  by  in  North  Carolina  when  men 
by   uniting  themsdves  in  a   corporation   can 
obtain    exemption  from   taxation  which   they 
could  not  claim  as  individuals.     Const,  art.  6, 
S  3.    Neither  can  corporations  now  daim  to  be 
exempt,  in  the  enforcement  of  the  collection  of 
taxes,  from  any  process  which  would  lie  in  fa- 
vor of  or  against  individuals  for  the  collection 
of  taxes  or  other  debts.    Indeed,  the  debt  due 
the  state  for  taxes  is  a  preferred  debt.     It  is 
expressly  recognized  as  a  debt,  and  preferred 
by  the  statute  for  the  settiement  of  estates  of 
deceased  persons  (Code,  |  1416)  and  in  bank- 
mptcy  proceedings.     It  also  has  the  distinc- 
tion that  neither  the  homestead  nor  offsets  can 
be  daimed  against  it.    In  all  this  there  is  evi- 
dence that  public  policy  provides  not  a  les- 
ser, but  a  broader,  remedy  for  the  collection 
of  taxes  than  for  other  indebtedness.     When 
there  is  property  subject  to  levy,  taxes  are  col- 
lectible usually  in  that  mode.     But  when  the 
property  has  been  spirited  away  the  state  does 
not  necessarily  lose  its  debt,  but  has  at  least 
the   same   remedies  for  its  collection  as  are 
gx'ven  to  its  humblest  dtizens.     It  is  hardly 
necessary  to  note  that  this  is  not  a  proceeding 
to    assess   the   defendant  for  taxation.     That 
h&s    been  done  in  the  appropriate  forum,  the 
amount  due  has  been  adjudged,  and  the  defend- 
ant   has  acquiesced  by  abandoning  any  appeal 
therefrom.     The  present  proceeding  is  to  en- 
force collection  of  the  taxes  so  adjudged  due, 
by  proceedings  which  would  be  open  to  any  one 
else   against  a  debtor  who  had  removed  all  his 
property  from  the  jurisdiction  of  the  court." 

In  Tlew  of  our  own  statutes  and  laws  cm 
this  and  kindred  subjects,  the  reasoning  of 
Jndse  Clark  is  peculiarly  appropriate  to  the 
presexit  case.    Our  Code  declares  that — 
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''In  the  payment  of  the  debts  of  a  decedent, 
they  shall  rank  in  priority  in  the  following  or- 
der: •  ♦  •  Unpaid  taxes  or  other  debts  due 
to  the  state  or  United  States."  Civ.  Code  1910, 
14000. 

And  while  it  is  true  that  under  our  ded- 
sions  taxes  may  not  be  a  "debt"  within  the 
strict  meaning  of  that  word,  yet,  so  f&r  as  we 
are  aware,  this  court  has  not  gone  further 
than  to  hold  that  an  action  at  law  will  not  lie 
in  this  state  to  collect  taxes  as  a  debt;  and 
It  has  not  held,  where  an  adequate  remedy  is 
not  provided  by  statute,  that  equity  will  not 
assume  Jurisdiction  in  aid  of  the  statute  to 
collect  trust  funds  which  have  been  misappro- 
priated and  which  should  be  collected  and  ap- 
plied to  taxes  due  the  state  and  county. 

[6]  In  the  view  we  take  of  this  case  the  pe- 
tition sets  out  an  equitable  cause  of  action, 
and  the  court  below  did  not  err  in  OTermling 
the  demurrer. 

Judgment  affirmed. 

All  the  Justices  concur* 


(27  Ga.  App.  821) 
CODY  V.  STATE.    (No.  12576.) 

/Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26, 1921.) 

(Syllalm  ly  the  Court.) 

Criminal  law  ^=s>l  160— Judgmeat  afRrmod  when 
verdict  supported  by  evideaoe  and  approved 
by  trial  Judge. 

The  motion  for  a  new  trial  in  this  case  con- 
tained no  special  grounds.  There  was  some  otI- 
dence  to  support  the  verdict,  which  is  approv- 
ed by  the  presiding  judge,  and  the  Judgment  is 
affirmed. 

Error  from  Superior  Court,  Taliaferro 
County;   B.  T.  Shurley,  Judge. 

Elizabeth  Cody  was  convicted  of  an  of- 
fense, and  brings  error.    Affirmed. 

J.  A.  Beazley,  of  Crawfordville,  for  plain- 
tiff in  error. 

M.  li.  Felts,  SoL  Gen.,  of  Warrenton,  for 
the  State. 

BLOODWORTH,  J.    Affirmed. 

BBOYI/ES,  a  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  321) 
JOHNSON  V.  STATE.    (No.  12582.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

(Syllalus  by  the  Court.) 

Criminal  law  ^=9935(1)  —  Denial  of  aow  trial 
not  error  when  evidence  suffloient. 

This  case  is  here  upon  the  single  assignment 
of  error  that  the  evidence  did  not  authorize 


For  other  cases  see  same  topic  and  KSY -NUMBER  in  all  Key-Numbered  Dlsests  and  Indexes 


166 


108  SOUTHEASTERN  REPORTER 


(Ga. 


the  verdict.  The  evidence  for  the  state  fully 
authorized  the  verdict.  This  verdict  has  the 
approval  of  the  trial  jndge,  and  under  repeated 
ruUng  of  the  Supreme  Court,  as  well  as  of  this 
court,  it  was  not  error  to  overrule  the  motion 
for  a  new  trial. 

Error  from  Superior  CJourt,  Webster  Ooun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Joe  Johnson  was  convicted  of  an  otfense, 
and  brings  error.    Affirmed. 

J.  F.  Souter  and  M.  A.  Walker,  both  of 
Preston,  for  plaintiff  In  error. 

Jule  Felton,  SoL  Gen.,  of  Montezuma,  for 
the  State. 

I/UKE,  J.    Judgment  affirmed. 

BROYI/ES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 

(27  Ga.  App.  304) 

CHAMBLISS   V.    CHANDLER.    (No.    12521.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

fSyUahus  hy  the  Court.) 

Appeal  and  error  ^=»977(4)  —  DIsoreilon  In 
granting  first  new  trial  not  oontrolled  when 
verdiot   not  demanded. 

This  being  the  first  grant  of  a  new  trial,  and 
the  verdict  not  having  been  demanded  by  the 
law  and  the  evidence,  the  discretion  of  the 
judge  in  granting  another  trial  will  not  be  con- 
trolled. 

Error  from  City  Court  of  Greenville ;  Leon 
Hood,  Judge. 

Action  between  W.  G.  Chambliss  and  H.  B. 
Chandler.  A  new  trial  was  granted  on  tbe 
latter'8  motion,  and  the  former  brings  error. 
Affirmed. 

N.  F.  Culpepp^,  of  Greenville,  for  plaintiff 
in  error. 

R.  A.  McGraw,  of  Greenville^  for  defendant 
in  error. 

BROYLES,  0.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Ga.  App.  274) 

SEABOARD  AIR  LINE  RY.  v.  BROOKS. 

(No.  11707.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1»21.) 

(Syllahus  by  the  Court.) 

Suit  held  barred  by  limltatlona. 

"Where  a  suit  to  recover  damages  for  the 
homicide  of  an  employee  of  a  railway  company 
is  brought  under  the  federal  Employers'  lia- 
bility Act  (U.  S.  Comp.  St.  §1  8657-8665),  by 
the  administratrix  of  the  deceased  employee, 
the  action  is  barred  by  the  statute  of  limitations 


where  it  was  commenced  more  than  two  yean 
after  the  date  of  the  homicide  sued  for,  but 
within  two  years  from  the  date  of  the  appoint- 
ment of  the  administratrix." 

Error  from  Superior  0>urt,*Ck>bb  County; 
D.  W.  Blair,  Judge. 

Action  by  Eugenia  Brooks,  administratrix, 
against  the  Seaboard  Air  line  Railway. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  in  conformity  to  answers 
of  the  Supreme  Court  (107  S.  E.  878)  to  cer- 
tified questions. 

Randolph  &  Parker  and  S.  F.  Parham,  all 
of  Atlanta,  and  J.  Glenn  Giles,  of  Marietta, 
for  plaintiff  in  error. 

J.  Caleb  Clarke,  and  Westmoreland  & 
Sndth,  all  of  Atlanta,  for  def«idant  in  er- 
ror. 

BLOODWORTH,  J.  On  March,  31,  1917, 
Mrs.  Eugenia  Brooks  as  the  administratrix 
of  R.  B.  Brooks,  filed  suit  against  the  Sea- 
board Air  Line  Railway,  alleging  in  part 
that  R.  B.  Brooks  was  her  son ;  that  while  in 
the  employ  of  defendant  and  engaged  in  in- 
terstate commerce  he  was  killed  by  the  neg- 
ligence of  the  defendant,  that  he  was  unmar- 
ried and  that  at  the  time  of  his  death.  May 
14,  1913,  she  was  dependent  upon  him  for 
support  The  defendant  filed  a  demurrer  as 
follows: 

"First.  Said  petition  sets  forth  no  cause  of 
action  against  this  defendant.  Second.  Because 
said  petition  shows  that  R.  B.  Brooks  died  on 
May  14,  1913,  and  that  therefore  the  cause  of 
action,  if  any  ever  existed  against  this  defend- 
ant, is  barred  by  the  statute  of  limitations,  and 
because,  by  the  act  of  Congress  commonly 
known  as  the  federal  Employers'  Liability  Act, 
upon  which  said  suit  is  based,  viz.  that  act  of 
Congress  of  April  22,  1908,  it  is  provided  that 
no  action  shall  be  maintained  under  this  act 
unless  commenced  within  two  years  from  the 
day  the  cause  of  action  accrued/  and  it  appears 
from  the  allegations  of  the  petition  that  more 
than  two  years  have  elapsed  from  the  time  the 
cause  of  action  accrued,  to  wit,  the  date  of 
the  death  of  said  R.  B.  Brooks,  before  the  filing 
of  plaintifiTs  suit,  said  suit  being  filed  in  the 
clerk's  office  of  this  honorable  court  on  the  Slat 
day  of  March,  1917.** 

The  trial  judge  overruled  the  demurrer, 
and  the  defendant  excepted.  This  coart 
certified  to  the  Supreme  Court  the  following 
question : 

"Where  a  suit  to  recover  damages  for  the 
homicide  of  an  employee  of  a  railway  company 
is  brought,  under  the  federal  Employers'  Ua- 
bility  Act  (U.  S.  Comp.  St  §  8G62)  by  the  ad> 
ministrator  of  the  estate  of  the  deceased  em- 
ployee, is  the  action  barred  by  the  statute  of 
limitations  where  it  was  commenced  more  than 
two  years  after  the  date  of  the  homicide  sued 
for,  but  within  two  years  from  the  date  of  the 
appointment  of  the  administrator?" 
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The  taeadnote  above  Is  fhe  answer  of  the 
Supreme  Court.  The  full  opinion  of  that 
court  will  be  tound  in  107  S.  £.  878. 

Under  this  ruling  the  Judge  of  the  supe- 
rior court  erred  in  overruling  the  demur- 
rer, and  the  Judgment  must  be  reversed. 

BBOYLES,  C.  J.,  and  LUKE  J.,  concur. 

(27  Oa.  App.  301) 

KERSEY  et  al.  v.  STATE.    (No.  12516.) 

(Gonrt  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

fSyllahtts  by  the  Court,) 

Criminal  law  c=»935( I)— Denial  of  new  trial 
was  error  when  evidence  Insufficient 

The  evidence  was  insuffideut  to  authorize 
the  verdict,  and  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Olty  Court  of  Swainshoro; 
Geo.  Kirkland,  Jr.,  Judge. 

Estus  Kersey  and  others  were  convicted  of 
an  offense,  and  bring  error.    Reversed. 

C.  W.  Turner,  of  Metter,  for  plaintifliB  in 
error. 

I.  W.  Rountree,  Sol.,  of  Swainsboro,  for 
the  State. 

liUKE^  J.    Judgment  reversed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(27  Ga.  App. 

CITY  OF  WARRENT0N  V.  BRADSHAW. 

(No.    12183.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

(SyUahus  hy  the  Court.) 

Municipal  corporations  ^=s>l76(5),  1 83 (4)(— Al- 
legation that  salary  of  marshal  was  fixed  at 
oertain  amount  must  be  proved,  when  de- 
nied; statute  prohibiting  change  of  salary 
during  term  repealed  as  to  marshal. 

The  court  erred  in  directing  a  verdict  for 
the  plaintiff  for  the  full  amount  sued  for. 

Error  from  Superior  CJourt,  Warren  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Action  by  T.  B.  Bradshaw  against  the  City 
of  Warrenton.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

I*.  D.  McGregor,  of  Warrenton,  for  plain- 
tiff in  error. 

R.  W.  Ware  and  M.  L.  Felts,  both  of  War- 
renton, for  defendant  in  error. 

BIX)ODWORTH,  J.  T.  B.  Bradshaw  sued 
tbe  city  of  Warrenton  for  $226.64,  which  he 
insisted  was  due  him  as  his  salary  as  mar- 
slia.1    of  the  dty  from  February  15  to  April 


23,  1920,  at  $100  per  montli.  The  second 
and  third  paragraphs  of  his  petition  are  as 
follows : 

"Second.  Petitioner  alleges  that  on  the 


day  of  October,  1919,  he  was  duly  elected  mar- 
shal of  said  dty  for  a  period  of  oue  year,  by 
the  qualified  voters  of  said  city  of  Warreu- 
ton,  Ga. 

.  **Third.  Petitioner  alleges  that  the  salary  for 
the  marshal  of  the  city  of  Warrenton,  Ga.,  was 
fixed  by  the  mayor  and  coundlraen  of  said  dty 
at  twelve  hundred  dollars  ($1,200.00)  a  year, 
or  $100.00  a  month  for  twelve  months.* 


tt 


In  its  plea  the  dty  denied  these  para- 
graphs. On  the  trial  the  judge  directed  a 
verdict  for  the  plaintiff  for  the  full  amount 
sued  for,  and  the  city  excepted. 

Paragraph  3  of  the  petition,  which  is  quot- 
ed above,  was  distinctly  answered  and  ex- 
pressly denied  by  the  plea  of  the  defendant 
This  denial  required  proof  of  the  allegation 
that  the  salary  of  the  marshal  was  fixed  by 
the  mayor  and  council  (called  in  the  charter 
"commissioners")  at  "$1,200.00  a  year,  or 
$100.00  per  month  for  twelve  mon£hs."  The 
record  does  not  show  that  any  such  proof 
was  made.  Extracts  from  the  minutes  of 
the  city  council  were  introduced,  which  show- 
ed that  on  October  30,  1919,  the  election  of 
Bradshaw  as  marshal  was  formally  declared 
by  the  commissioners ;  that  on  December  15, 
1919,  his  salary  as  marshal  was  fixed  at 
"$100  fbr  the  period  from  I>ecember  15, 1919, 
to  January  15,  1920";  that  on  February  14th 
a  warrant  was  ordered  "drawn  for  $100  for 
T.  B.  Bradshaw  for  the  period  from  January 
15,  1920.  to  February  15,  1920,**  and  on  the 
same  date  it  was  "ordered  that  salary  of  T. 
B.  Bradshaw  as  marshal  of  dty  of  Warren- 
ton, Ga.,  for  period  from  February  15,  1920, 
to  March  15,  1920,  be  fixed  at  $5,  and  that 
specified  duties  of  said  Bradshaw  for  said 
period  be  the  enforcement  of  all  ordinances 
of  the  dty  of  Warrenton,  and  his  hours  of 
duties  be  from  llo'clock  a.  m.  to  12  o'clock 
noon  fast  time,  each  day  during  that  period," 
and  that  on  March  15th  his  "salary  as  mar- 
shal for  the  period  from  March  15,  1920,  to 
April  15,  1920,  was  fixed  at  $5,  and  his  hours 
of  duties  fixed  from  11  a.  m.  to  12  m.  fast 
time,  each  day,  during  the  period  stated." 

In  their  brief  comisel  for  the  defendant  in 
error  insist  that  ^en  their  client  was  elect- 
ed marshal  in  October,  1919,  the  salary  of 
the  marshal  was  $100  per  month,  and  that 
the  mayor  and  coundl,  having  fixed  the 
salary  at  $100  a  month  at  the  beginning  of 
the  term,  "had  no  right  to  reduce  the  salary 
of  an  officer  as  originally  fixed  by  them" ; 
and  in  support  of  this  contention  they  quote 
from  section  5  of  the  act  of  1859  (Ga.  L. 
1859,  p.  212),  that  the  salaries  of  certain  of- 
ficers, including  the  marshal,  "shall  not  be 
increased  or  diminished  during  their  con- 
tinuance in  (^ce,"  and  say : 
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"There  Is  notiung  in  any  enbeeqiicnt  act 
amending  the  charter  of  Warrenton  which  re- 
peals this  provision  of  the  act  of  1859  denying 
to  commissioners  the  right  to  increase  or  di- 
minish the  salary  of  this  officer  daring  his  term 
of  office." 

In  this  the  learned  counsel  are  In  error. 
The  act  to  amend  the  charter  of  the  city  of 
Warrenton  (Ga.  L.  1915,  p.  960)  expressly 
amended  section  5  of  the  act  of  1859  by 
striking  therefrom  all  reference  to  marshals, 
and  the  amendment  of  1915  made  the  limita- 
tion as  to  increasing  or  diminishing  salaries 
apply  only  to  the  salaries  of  tax  collectors, 
tax  receivers,  and  treasurer.  The  act  of  1915 
(Ga.  Ia.  1915,  pp.  962,  963)  provides  for  the 
annual  election  of  the  marshal  for  the  city 
by  popular  vote,  and  further  provides: 

That  "said  marshal  so  elected  shall  be  paid 
snch  sallary  as  may  be  fixed  by  the  commission- 
ers of  the  dt7  of  Warrenton,"  and  that  *'it 
shall  be  the  duty  of  the  commissioners  of  said 
city  of  Warrenton  to  prescribe  the  duties  of 
the  marshal  of  said  dty." 

As  the  record  does  not  show  that  the  said 
commissioners  fixed  an  annual  salary  of 
91^200  a  year,  or  $100  per  month  for  12 
months,  but»  on  the  contrary,  shows  that 
the  salary  fixed  by  the  commissioners  for  the 
period  of  time  covered  by  the  suit  was  $5 
per  month,  the  court  erred  in  directing  a  ver- 
dict for  the  plaintifT  for  the  full  amount  sued 
for. 

Judgment  reversed. 

BBOYLBSi  0.  J.»  and  IrUKE,  J.,  concur. 


(U7  S.  C.  24) 

WATSON  at  aL  v.  COX  at  at.    (No.  10677.) 

(Soi^reme  Court  of  South  Carolina.    July  16, 

1921.) 

1.  Doeds  ^=»54— Delivery  necessary. 

Unless  a  grantor  delivered  the  deeds  that 
he  had  drawn  up  either  to  the  grantees  or  in 
escrow,  and  unless  he  parted  with  them  intend- 
ing to  part  with  control  of  them,  the  deeds 
were  never  fully  executed,  and  the  grantor  did 
not  divest  himself  of  the  fee  in  the  land,  but 
if  he  did  deliver  the  deeds  in  this  manner  the 
fee  passed  immediately  to  the  grantees  named. 

2.  Deeds  ^=»58 (3)— Delivery  to  scrivener  held 
to  convey  title. 

When  grantor  delivered  to  the  scrivener 
deeds  in  which  his  children  were  grantees,  held, 
that  there  was  a  valid  delivery. 

3.  Dower  ^=»20— Not  defeated   by  voluntary 
deed  made  li  oontemplatlon  of  marriage. 

A  voluntary  deed  made  in  contemplation  of 
marriage,  and  to  defeat  the  future  right  of 
dower,  does  not  prevent  the  inchoate  right  of 
dower  of  a  subsequent  wife  from  attaching  to 
the  land  of  which  the  husband  was  possessed 
at  the  time  of  his  marriage;  she  being,  through 


f  no  fault  of  hers,  ignorant  of  snch  transfer  of 
title. 

4.  Dower  ^=»3i,  38— Attaohet  apoa  oonsam na- 
tion of  marriage. 

Upon  the  consummation  of  marriage  the  law 
causes  the  inchoate  right  of  dower  to  attach, 
whether  there  be  a  contract  in  writing  or  not, 
and  it  is  beyond  the  power  of  the  husband  to 
destroy  this  right  after  marriage. 

5.  Dower  ^=»20— Deeds  held  oxeoated  to  de- 
feat dower. 

Evidence  ^eld  to  show  that  deeds  involved 
were  made  in  contemplation  of  marriage  and 
for  the  purpose  of  defeating  dower. 

6.  Trial  ^s»398— Findings  and  oonoluslons  of 
trial  oourt  held  not  Inconsistent 

Findings  of  trial  court  that  there  was  no 
testimony  to  show  that  deeds  in  question  were 
made  with  the  intention  of  defrauding  defend- 
ant wife  or  that  they  were  made  in  contempla- 
tion of  marriage  held  not  inconsistent  with  a 
conclusion  of  the  court  that  the  deeds  under  the 
circumstances  were  a  fraud  upon  the  marital 
rights  of  such  wife,  and  hence  that  they  did 
not  bar  her  inchoate  right  of  dower,  and  ap- 
pellate court  could  sustain  such  conclusion,  al- 
though tibie  wife  did  not  appeal  from  the  al- 
leged inconsistent  findings  of  fact. 


7.  Deeds  ^=»  1 08— Clause  as  to  postponemeat 
of  possession  held  not  to  destroy  foroe  of 
instrument. 

A  danse,  ''Providing,  nevertheless,  that  6. 
^  ^  ^  and  M.  are  not  to  have  possession 
nor  is  the  deed  to  tal^e  effect  until  the  young- 
est, M.,  shall  become  twenty-one  years  of 
age,"  contained  in  a  deed  otherwise  providing 
that  they  were  to  have  and  hold  all  and  sin- 
gular the  premises  forever,  held  not  to  destroy 
the  force  of  the  instrument,  it  being  apparent 
that  grantor  was  anxious  to  safeguard  the  in- 
terest of  the  grantees  during  their  adolescence, 
the  fee  vesting  immediately,  and  possession  and 
use  being  reserved  to  the  grantor  and  his  es- 
tate until  M.  should  attain  her  majority. 
Fraser,  J.*  dissenting. 

Appeal  from  Oonunon  Pleas  Circuit  Oourt 
of  Greenville  County;  James  B.  Peurifoy, 
Judge. 

Action  by  Dora  Cox  Watson  and  others 
against  Samuel  M.  Cox  and  others.  From  a 
decree,  various  parties,  plaintifTs  and  defend- 
ants, appeaL    Decree  modified  and  affirmed. 

Cothran,  Dean  &  Cothran,  of  Greenville, 
for  plaintiffs. 

Wm.  G.  Sirrine  and  Stephen  Nettles,  both 
of  Greenville,  for  defendants. 

FRANK  B.  GARY,  A.  A.  J.  This  is  an 
action  in  which  the  relief  sought  is  the  re- 
moval of  a  cloud  on  the  alleged  title  of  the 
plaintiffs  to  the  land  described ;  an  adjudica* 
tion  that  the  plaintiffs  own  the  fee  in  the 
lands ;  an  injunction  against  S.  C.  Cox  mort- 
gaging or  disposing  of  the  said  land;  and  a. 
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declaration  that  Mrs.  Annie  Oox  has  no  dalm 
of  dower  therein. 

The  case  comes  before  this  court  apon 
nnmerous  exceptions  to  the  decree  of  his 
honor  the  presiding  Judge.  Some  of  the 
exceptions  are  filed  by  the  plaintiff  and  some 
by  the  defendants. 

There  are  three  main  questions  raised  by 
the  pleadings.  These  embrace  several  minor 
questions: 

First.  Did  S.  M.  Cox  make  a  delivery  of 
the  deeds  in  question  and  thereby  divest  him* 
self  of  the  fee  In  the  lands  referred  to? 

Second.  Was  the  wife  whom  he  married 
after  he  signed  the  deeds  thereby  prevented 
from  acquiring  an  Inchoate  right  of  dower 
in  said  lands? 

Third.  Does  the  ^eed  In  favor  of  the 
grantor's  grandchildren,  Ollmer,  Marion  and 
Mary  Thon^pson,  convey  an  estate  to  them? 
Should  the  first  question  be  answered  In 
the  negative,  there  would  be  no  reason  to 
consider  the  other  questions.  We  will  con* 
Rider  them  in  the  order  named. 

In  1911  the  defendant  Sam  M.  Cox,  after 
having  reared  a  large  family,  lost  his  wife. 
His  children  were  the  plaintiffs,  except  Royal 
Cox,  Bessie  May  Shannon,  and  Gillman 
Thompson,  who  are  his  grandchildren.  The 
defendants  Marion  Thompson  and  Mary 
Thompson  are  also  his  grandchildren.  The 
parents  of  these  grandchildren,  who  were 
children  of  S.  M.  Cox,  are  dead.  Mrs.  Annie 
Cox  Is  the  second  wife  of  Sam  M.  Oox.  She 
was  married  to  him  after  the  deeds  were 
signed  by  S.  M.  Cox,  but  while  he  was  In 
possession  of  the  land  and  apparently  the 
owner  of  it 

The  complaint  alleges  that  the  deeds  were 
executed  on  the  14th  of  March,  1914,  in  pur- 
snance  of  a  family  settlement  with  the  chil- 
dren and  grandchildren  of  S.  M.  Cox.  The 
answer  put  in  issue  this  claim,  asserting  that 
the  deeds  were  never  delivered,  though  signed 
by  S.  M.  Cox  and  turned  ot&p  to  U  E.  Child- 
ress, his  alleged  tigeat, 

[1]  There  is  no  difference  of  opinion  as  to 
the  principles  of  law  that  should  affect  the 
first  question,  to  wit,  that  unless  the  grantor 
delivered  the  deeds  that  had  been  drawn  up 
by  blm  either  to  the  grantees  or  in  escrow, 
unless  he  had  parted  with  them  intending  to 
part  with  control  over  them,  the  deeds  were 
never  fully  executed,  and  the  grantor  did 
not  divest  himself  of  the  fee  In  the  lands; 
If  lie  did  deliver  the  deeds  In  this  manner, 
the  tee  passed  immediately  to  the  grantees 
named. 

Our  inquiry  will  therefore  be  directed  to 
the  Question  of  what  conclusioii  of  fact  must 
be  reached  in  the  light  of  the  circumstances 
surrounding  the  transaction. 

l%ie  testimony  shows  that  Sam  M.  Cox 
was  well  advanced  in  years;  in  f aet,  had 
passed  the  alloted  period.  He  had  been  a 
widower  for  three  years.    His  life  was  oom* 


paratlvely  lonely,  although  his  cblldren,  who 
had  married,  looked  after  him.  He  had  ac^ 
cumulated  about  350  acres  of  land,  presum- 
ably with  the  assistance  of  his  wife  and  chil- 
dren. As  is  usually  the  case  with  men  of 
his  age  and  in  his  situation,  ''his  fancies 
lightly  turned  to  thoughts  of  love/'  or  rather 
to  thoughts  of  matrimony.  His  own  state- 
ment is  that  he  always  intended  to  marry 
again,  but  had  not  selected  his  spouse  to  be. 
His  children  were  naturally  solicitous  about 
his  Intended  marriage.  They  were  neces- 
sarily concerned,  as  all  right-thinking  chil- 
dren would  be,  lest  their  father  become,  at 
his  age^  the  victim  of  some  designing  woman. 
This  is  not  intended  as  a  reflection  on  the 
woman  he  did  marry.  For  ought  that  the 
court  knows  she  may  be  a  good  woman  who 
makes  the  old  man  a  dutiful  wife.  The  chil- 
dren under  the  circumstances  would  natural- 
ly be  the  beneficiaries  of  his  property  after 
his  death.  He  does  not  seem  to  have  had 
any  other  Idea  than  that  his  children  should 
inherit  his  property.  They  would  most  natu- 
rally be  concerned  about  anything  tending 
to  dissipate  the  estate. 

Whether  what  thereafter  took  place  was 
due  to  this  natural  and  commendable  solici- 
tude of  his  children  for  their  father  and 
the  property  in  which  they  had  a  moral.  If 
not  legal.  Interest,  or  whether  it  was  due  to 
their  cold-blooded  and  selfish  insistoice,  the 
fact  remains  that  he  voluntarily  procured  a 
survey  to  be  made  of  his  lands,  a  division  to 
be  made  according  to  where  he  thought  the 
lines  should  run,  and  had  the  dtilldren  pay 
for  the  surveys.  He  was  apparently  under 
no  compulsiiHi  then.  After  he  had  procured 
plats  to  be  made  of  the  several  tracts,  he 
sought  a  lawyer  and  procured  deeds  to  be 
made  of  the  several  tracts  In  favor  of  his 
children  and  grandchildren  respectively.  He 
does  not  seem  to  have  been  under  any  fear 
or  compulsion  at  that  time.  None  of  the 
grantees  were  then  present  threatening  or 
coercing  him,  even  though  they  had  previous- 
ly manifested  concern  about  his  talk  of  mar- 
riage. After  signing  these  deeds  in  the  pres- 
ence of  witnesses  he  turned  them  over  to  the 
scrivener  to  be  kept  by  him.  There  is  a  con- 
flict here  as  to  what  the  grantor's  directions 
were.  The  scrivener  who  is  disinterested 
says  that  he  directed  him  to  keep  them  until 
his  death,  and  at  the  grantor's  death  deliver 
them  to  the  respective  grantees.  Upon  cross- 
examination  he  is  imcertain  whether  he  sald< 
"Keep  them  until  my  death,"  etc.,  or,  "Keep 
them  for  me  and  give  them  to  my  childreo," 
etc.  He  is  uncertain  as  to  the  verbiage.  The 
scrivener  held  the  papers  for  several  years. 
The  old  man  married.  Then  it  was  that 
the  confusion  arose.  He  said  he  had  not 
conveyed  his  property  and  took  steps  to  un- 
do what  had  been  done  and  to  undo  what 
had  been  acquiesced  in  for  several  years. 

If  we  might  enter  the  realm  of  isqpeculationt 
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we  would  readily  conclude  that  when  this 
good  woman  found  herself  mated  to  an  old 
man,  presumed  to  be  possessed  of  consider- 
able property,  but  in  reality  without  more 
than  a  life  estate,  she  let  her  displeasure  or 
disappointment  at  the  situation  be  known  to 
him  in  no  uncertain  terms.  It  should  not 
be  surprising  that  when  so  accosted,  after 
long  acquiescence  in  what  had  been  dond 
he  suddenly  sought  to  undo  It. 

We  need  not  speculate,  however,  when  we 
conclude  that  Sam  M.  Cox  did  the  things 
enumerated  voluntarily,  and  not  under  com- 
pulsion. Besides,  the  evidence  shows  that  he 
told  Mat  Cox,  his  brother,  that  he  had  divid- 
ed his  property  and  deeded  it  to  his  children 
and  left  the  deeds  with  Mr.  Childress  to  be 
kept  as  long  as  he  lived,  and  after  his  death 
to  be  delivered  to  the  children.  He  said  he 
did  not  want  the  children  to  see  the  deeds 
because  some  of  them  might  be  dissatisfied 
about  what  he  had  left  them  or  given  them. 
He  said  nothing  at  the  time  about  wanting 
to  recall  the  deeds. 

To  J.  Ftank  Epps,  a  lawyer  of  high  char- 
acter, he  said  he  had  made  deeds  to  his  land 
to  his  children  and  delivered  them  to  Mr. 
Childress  to  be  delivered  to  the  children  upon 
his  death ;  that  before  his  second  marriage 
he  had  cut  his  property  up,  some  to  one  <Aiild 
and  some  to  another ;  that  he  thought  he  had 
the  whole  thing  settled;  but  that  circum- 
stances had  come  up,  his  second  marriage, 
the  dissatisfaction  of  his  wife,  the  anxiety  of 
his  children,  etc.,  that  caused  trouble. 

The  anxiety  of  the  childr«i  as  elsewhere 
explained  was  due  to  the  fact  that  the  deeds 
were  held  by  Childress  and  were  not  re- 
corded. The  dissatisfaction  of  his  wife  was, 
it  seems,  due  to  the  fact  that  she  had  jusc 
learned  that  he  had  disposed  of  practically 
all  of  his  property,  except  a  life  estate. 

Mr.  Epps  further  testified  that— 

^The  Impression  left  on  my  mind  was  that 
Sam  Cox  thought  that  he  was  in  a  mess  and 
didn't  know  what  to  do.  His  children  were 
after  him  and  so  was  his  wife." 

There  was  friction  between  the  children 
and  the  stepmother.  It  was  under  these  cir- 
cumstances that  he  sought  to  palliate  a  dis- 
satisfied wife,  by  repudiating  acts  long  ac- 
quiesced in,  and,  until  his  marriage,  never 
questioned. 

When  iSam  Cox  had  this  land  surveyed, 
divided,  and  platted,  and  procured  the  vari- 
ous deeds  to  be  drawn  up,  and  signed  in 
the  presence  of  witnesses,  and  then  turned 
them  over  to  Childress,  he  surely  intended  to 
do  something  effective.  He  either  intended 
to  fully  execute  deeds,  or  his  conduct  was 
idle.  It  makes  but  little  difference  whether 
he  directed  Childress  to  keep  the  deeds  and 
deliver  them  after  his  death,  or  to  keep  them 
for  him  and  deliver  them  to  his  children,  he 
Miust  have  intended  that  through  this  me- 


rdium  they  should  be  transmitted  to  the  va- 
rious grantees. 

We  prefer  and  do  conclude  that  he  intend- 
ed to  do  something  effective  rather  than  that 
his  conduct  was  idle  and  amounted  to  noth- 
ing. We  cannot  accept  his  statement  made 
in  his  present  predicament  that  he  intended 
to  mislead  his  children  and  make  them  think 
he  had  done  something  for  them  when  he 
had  not.    He  says  now: 

**I  don't  doubt  but  that  the  children  thought 
that  they  [the  deeds]  were  good.  I  just  meant 
to  hold  them  olf  so  that  they  would  let  me 
alone  and  let  me  die  in  peace." 

[2]  Such  avowed  duplicity  does  not  com- 
mend itself  to  us,  but  tends  rather  to  dis- 
credit other  statements  made  by  him.  In 
view  of  his  oft-repeated  statements  in  dif- 
ferent form  and  to  different  people  that  he 
had  deeded  his  property  to  his  children,  and 
in  the  light  of  all  the  circumstances,  we  are 
of  the  opinion  that,  when  the  grantor  de- 
livered the  deeds  referred  to  to  Childress  he 
intended  that  it  should  be  made  certain  that 
his  children  and  grandchildren  would  get 
his  land,  that  the  dower  right  of  any  future 
wife  would  not  complicate  matters,  and  that 
he  would  reserve  all  he  needed — a  life  estate. 
It  was  a  complete  execution  of  the  deeds, 
and  had  the  effect  of  divesting  S.  M.  Cox 
of  the  fee  in  the  land  in  question,  but  of 
reserving  to  him  a  life  estate  therein.  At 
the  same  time  there  was  in  contemplation 
the  barring  of  the  dower  right  of  any  future 
wif&  The  decree  of  the  circuit  judge  is 
therefore  in  this  particular  afilrmea. 

[3, 4]  Was  the  wife  whom  S.  M.  Cox  sub- 
sequently married  .thereby  prevented  from 
acquiring  an  inchoate >;right  of  dower  in  said 
lands?  There  is  little  or  no  question  as  to 
the  law.  The  difiSculty  i^.to  determine  wheth- 
er or  not  the  circumstances  will  warrant 
the  application  of  these  ^ell-known  princi- 
ples, to  wit,  that  a  voluntary  deed  made  in 
contemplation  of  marriage  Md  to  defeat  the 
future  right  of  dower  does  iK)t  prevent  the 
inchoate  right  of  dower  of  li  subsequent 
wife  from  attaching  to  the  IdiPd  of  which 
the  husband  was  possessed  at  tM  ^^^^  o'  ^^ 
marriage,  she  being  through  no  f^ult  of  hers 
ignorant  of  such  transfer  of  dfXe.  Upon 
the  consummation  of  marriage  the  law  causes 
the  inchoate  right  to  attach  whe&er  there 
be  a  contract  in  writing  or  not;  'and  it  is 
beyond  the  power  of  the  husband  to  destroy 
this  right  after  marriage. 

There  is  nothing  in  the  case  of  McAulay  v. 
McAulay,  96  S.  C.  86,  79  S.  E.  785,  in  conflict 
with  this  statement  of  the  law.  There  the 
question  under  consideration  was  whether  or 
not  a  deed  made  in  derogation  of  a  premar- 
riage agreement  not  in  writing  would  be  set 
aside  as  in  fraud  of  the  wife's  right  to  par^ 
ticipate  in  the  distribution  of  the  husband's 
estate.    It  was  conceded  that  the  deed  would 
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be  void;  In  so  far  as  It  purported  to  affect 
the  wife's  dower  right  to  a  distributive  share 
in  the  land  conveyed  fraudulently  a  written 
contract  would  be  essential;  that  a  verbal 
contract  could  not  be  proved,  because  it 
would  be  within  the  statute  of  frauds.  In 
the  case  before  us  the  law  makes  the  contract 
that  casts  upon  the  wife  the  inchoate  right 
immediately  upon  the  marriage.  This  right 
when  it  attaches  cannot  be  defeated  by  the 
husband.  In  this  respect  the  right  differs 
from  right  to  participate  Id  a  distribution 
which  can  be  preserved  as  against  deeds  by 
a  written  contract,  but  not  otherwise. 

We  are  not  now  confronted  with  the  ques- 
tion of  whether  or  not  Mrs.  Cox  has  a  valid 
claim  against  the  land  as  heir  at  law  or 
distributee.  Indeed  such  question  would  be 
premature  now,  nor  could  such  claim  be  suc- 
cessfully made  as  against  the  deeds;  there 
being  no  evidence  of  a  written  agreement. 
That  was  the  question  before  the  court  in 
McAulay  v.  McAulay,  supra.  This  case  holds 
that  a  voluntary  deed  made  In  contemplation 
of  marriage  would  defeat  a  future  wife's 
rights  in  the  land  conveyed,  as  heir  at  law 
or  distributee,  unless  such  rights  were  pre- 
served by  a  written  contract.  That  a  verbal 
contract  or  agreement  would  be  within  the 
statute  of  frauds. 

One  of  the  reasons  assigned  for  this  hold- 
ing is  that  one  may  do  whatsoever  he  pleases 
with  his  property,  and  that  even  after  mar- 
riage the  husband  might  by  a  conveyance 
destroy  the  wife's  right  to  a  distributive 
share  in  the  land  conveyed.  Such  reason- 
ing does  not  apply  to  the  wife's  right  of 
dower.  The  law  gives  her  the  right  of  dower 
at  her  marriage,  and  places  that  right  be- 
yond the  control  of  the  husband. 

For  this  reason  and  for  the  additional 
reason  that  the  wife's  dower  right  was  not 
in  question,  but  was  conceded,  we  think  that 
the  case  of  McAulay  v.  McAulay,  supra,  is 
not  in  conflict  with  nor  does  it  supersede  the 
law  as  laid  down  in  Brooks  v.  McMeekin,  37 
S.  O.  285,  15  S.  B.  1019,  which  seems  appU- 
cable  to  the  case  before  us,  in  so  far  as  Mrs. 
Cox's  inchoate  right  of  dower  is  concerned. 
That  law  is  impressively  expressed  in  the 
following  statement: 

"We  are  enabled,  therefore,  to  declare  it  to 
be  the  law,  as  derived  from  our  own  decisions, 
that  in  this  commonwealth,  marriage  is  a  valu- 
able consideration  paid  by  the  wife  for  those 
rights  and  estates  that  by  our  law  are  accord- 
ed to  the  wife  as  a  wife." 

This  was  said  with  reference  to  dower. 
We  quote  further: 

**Here  was  a  man  of  confessedly  weak  health. 
Is  it  to  be  a  matter  of  censure  that  the  wo- 
man be  asked  to  be  his  wife  and  the  mother  of 
his  children  considered  that  he  was  the  owner 
of  a  large  plantation  well  stocked?  This  wife 
said  she  knew  that  her  husband  was  the  owner 
of  this  landed  property,  and  that  any  change  in 


the  ownership  was  studiously  withheld  from 
her.  So  much  so  that  she  was  not  aware  until 
a  year  or  so  after  her  husband's  death  that 
there  was  any  claim  that  he  was  not  the  owner 
of  these  lands.  Was  she  not  deceived?  Did 
not  both  Henry  and  Stephen  Gibson  secretly 
confederate  to  destroy  an  estate  that  they  both 
knew  the  law  would  give  her  at  her  marriage? 
Was  this  not  a  fraud?  Marriage  to  a  woman  is 
a  valuable  consideration  for  the  purchase  of 
the  privileges  of  wifehood,  with  aU  the  rights 
affixed  to  that  relation  by  the  law  of  the  land 
[italics  added!;  and  any  secret  combination  to 
defeat  the  vesting  of  those  rights,  between  the 
husband,  the  vendor,  and  his  vendee,  is  an  actu- 
al fraud." 

Taking  this  to  be  the  law',  let  us  see  what 
the  circumstances  will  warrant  us  in  holding 
as  to  the  facts.  Let  us  see  if  the  deeds  were 
made  with  a  view  to  marriage  and  to  defeat 
a  future  right  of  dower.  It  will  be  remem- 
bered that  Mr.  Sam  Cox  was  a  widower 
well  advanced  in  years  having  a  large  family 
of  children  and  some  grandchildren.  In  the' 
natural  course  of  events  the  old  man  would 
not  live  long.  Apparently  he  was  on  good 
terms  with  his  family.  His  children  and 
grandchildren  would  naturally  inherit  his 
property.  The  old  man  was  talking  of  marry- 
ing again.  The  children  opposed  it.  They 
were  concerned  lest  he  marry  and  thus  de- 
stroy their  expected  patrimony,  patrimony 
that  they  had  a  moral  right  to  expect  We 
think  the  testimony  warrants  us  in  saying 
that  to  avert  such  consequence  they  urged 
him  to  make  such  disposition  of  his  prop- 
erty as  would  save  th^  expected  patrimony 
to  them.  He  says  he  made  the  deeds  in  con- 
sequence of  their  insistence.  Their  insistence 
was  on  account  of  their  fear  that  a  future 
wife  would  acquire  interest  in  the  property. 
It  did  not  amount  to  coercion.  Mr.  Childress 
testifies  that— 

"On  several  occasions  he  talked  with  me 
about  his  children  being  after  him  to  deed  them 
his  property  because  they  were  afraid  he  would 
marry  again." 

Mr.  Sam  Cox  testifies: 

That  the  deeds  were  given  to  Childress  in 
March,  1914.  "At  that  time  I  intended  to  mar- 
ry again,  but  had  not  decided  whom  I  would 
marry.  When  I  became  engaged  to  my  present 
wife  I  was  living  on  the  land  involved  in  this 
suit.  I  don't  think  I  told  my  wife  about  these 
deeds  until  some  time  after  the  marriage.' 
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He  says  further  in  answer  to  the  question: 

*'Q.  What  did  he  [George]  say  to  you  Mr* 
Cox?  A.  He  just  simply  said:  *Pa  there  has 
been  so  much  trouble  and  disturbance,  you  just 
simply  make  a  deed  and  marry  whom  you 
please.'  Q.  What  did  you  do  then?  A.  I  went 
and  asked  Childress  to  write  me  off  some 
deeds." 

He  says  further: 

**I  didn't  want  it  done,  but  they  kept  arguing 
with  me  about  marrying." 
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It  seems  that  the  conclusion  is  Irresistible 
that  the  deeds  were  made  with  a  view,  not 
only  of  dividing  his  land  during  his  lifetime, 
and  reserving  all  he  needed — a  life  estate — 
but  of  preventing  the  attaching  of  the  right 
of  dower  of  some  future  wife,  whoever  she 
may  be.  It  makes  no  difference  on  whose 
initiative  or  suggestion  this  was  done,  if  this 
was  the  purpose  of  the  deeds,  a  future  wife's 
right  of  dower  would  not  be  barred  if  the 
circumstances  Justified  her  belief  that  he 
still  owned  the  land.  We  have  concluded 
that  this  was  one  of  the  purposes  of  the  vol- 
imtary  deeds. 

[5]  In  view,  therefore,  of  the  law  and  of 
what  we  find  to  be  facts,  we  conclude  that 
the  deeds  made  at  the  time  and  in  the  man- 
ner detailed  did  not  bar  the  inchoate  right 
of  dower  of  Mrs.  Annie  Cox,  who  was  igno- 
rant of  the  existence  of  the  deeds  and  who 
married  Mr.  Cox  having  reason  to  believe 
that  he  was  the  owner  of  the  land.  The  de- 
cree of  the  circuit  Judge  la  afiirmed  in  this 
particular. 

[6]  Objection  is  made  that  Mrs.  Cox  has 
not  appealed  from  certain  alleged  findings 
of  fact  by  the  circuit  Judge,  which  facts 
would  absolutely  prevent  the  conclusion 
reached  by  the  circuit  Judge  if  unreversed 
by  this  court.  Mrs.  Cox  does  ask,  however, 
that  the  conclusion  be  affirmed  on  certain 
additional  grounds,  to  wit,  that  the  circuit 
judge  should  have  found  as  facts  the  reverse 
of  what  he  is  alleged  to  have  found. 

It  is  always  well  to  adhere  to  the  rules 
promulgated  for  hearing  appeals,  and  we 
would  not  encourage  any  laxity  in  this  re- 
gard; nor  would  we  sanction  any  serious 
departure  from  those  rules,  especially  if  the 
departure  affected  injuriously  the  opposing 
side. 

The  case  before  us  presents  a  peculiar  sit- 
uation. The  circuit  Judge's  conclusion  is  fa- 
vorable to  Mrs.  Cox.  She  therefore  does  not 
wish  to  reverse  it.  In  arriving  at  his  con- 
clusion the  circuit  Judge  incidentally  says 
that,  "there  is  no  testimony  to  show  that  the 
deeds  were  made  with  the  intention  of  de- 
frauding the  defendant,  or  that  they  were 
made  in  contemplation  of  marriage,"  circum- 
stances that  are  essential  to  preserve  a  fu- 
ture wife's  marital  rights.  In  the  property  if 
it  is  conveyed.  He  goes  on,  however,  and 
finds  that  the  deeds  under  the  circumstances 
were  a  fratid  upon  the  marital  rights  of  Mrs. 
Cox. 

It  seems  to  us  that  the  circuit  Judge  must 
be  understood  to  have  meant  that  the  mak- 
ing of  the  deeds  was  not  Intended  to  affect 
the  marital  rights  of  this  particular  individ- 
ual as  contradistinguished  from  an  inten- 
tion to  affect  any  person  whom  S.  M.  Cox 
should  marry.  Taking  this  view  of  his 
honor's  language,  there  is  nothing  inconsis- 
tent in  his  conclusion.  In  any  event  it 
would  be  taking  too  narrow  a  view  of  the 
court's  duties  if  we  should  de<dine  to  con- 


sider her  contention  because  it  mii^t  not  be 
in  exact  accordance  with  the  rule,  when  she 
is  making  an  honest  effort  to  have  the  court 
pass  upon  it  Had  it  been  necessary,  we 
would  have  considered  her  ''additional 
ground,"  under  the  circumstances  ex  gratia. 
[7]  This  brings  us  to  the  last  question: 
Does  the  deed  in  favor  of  the  grantee^s 
grandchildren  GiUman,  Marion,  and  Mary 
Thompson  convey  any  estate  to  them?  This 
deed  was  executed  under  the  same  circum- 
stances and  at  the  same  time  as  were  the 
other  deeds  referred  to.  It  is  regular  in 
every  respect  except  that  the  following 
words  appear  in  the  habendum  clause : 

'*To  have  and  to  hold  all  and  singular  the 
premises  before  mentioned  unto  the  said  Gil- 
man  Thompson,  Marion  Thompson,  and  their 
heirs  and  assigns  forever.  Providing,  never- 
theless, that  Gillman  T.,  Marion  T.,  and  Mary 
T.  are  not  to  have  possession  nor  is  the  deed 
to  take  effect  until  the  youngest,  Mary,  shall 
become  twenty-one  years  of  age.' 


ffff 


The  circuit  Judge  holds  that  the  last  sen- 
tence is  such  an  inconsistent  provision  as 
will  destroy  utterly  the  force  of  the  instru- 
ment We  cannot  take  this  view  of  it 
These  three  grandchildren  were  as  much  the 
objects  of  the  grantor's  intended  bounty  as 
any  of  the  children  or  other  grandchildren. 
The  circumstances  under  which  he  sought 
to  deliver  to  these  children  their  part  of  his 
estate  are  the  same  as  those  under  which  he 
gave  to  the  others  their  part.  The  only  dif- 
ference was  that  he  was  anxious  to  safe- 
guard the  interest  of  the  three  grandchil- 
dren during  their  adolescence,  and  he  at- 
tempted by  this  provision  to  do  so.  Surely 
the  court  will  not  prevent  his  well-meant, 
but  misdirected,  efforts  along  this  line  to 
destroy  their  inheritance  unless  the  rules  of 
construction  imperatively  demand  it  The 
boast  of  equity  Jurisprudence  would  indeed 
be  empty  and  unmeaning  if  it  should  permit 
such  results. 

In  the  case  of  Merck  v.  Merck,  83  S.  C. 
329,  65  S.  B.  847,  137  Am.  St.  Rep.  815,  a 
deed  was  in  the  usual  form  of  a  conveyance 
of  land  with  warranty  clause,  except  that  it 
contains  after  the  description  of  the  proper- 
ty the  following  words: 

'This  deed  is  not  to  go  into  effect  ontfi  after 
my  death." 

The  words  under  consideration  by  us  are : 

They  "are  not  to  have  possession  nor  is  thi^ 
deed  to  take  effect  until  the  youngest,  Mary 
Thompson,  shall  become  twenty-one  years  of 
age." 

Citing  Williams  v.  Sullivan,  10  Rich.  Eq. 
217,  the  court  held  that  the  title  to  the  prop* 
erty  passed  on  execution  of  the  paper,  the 
right  to  the  use  and  possession  only  being 
postponed  until  the  death  of  Mrs.  Sullivan 
(the  grantor).    The  court  said: 
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'It  does  not  strain  the  meaning  of  the  words, 
This  deed  is  not  to  go  into  effect  until  after  my 
death/  to  constrae  them  in  connection  with  the 
whole  paper,  as  expressing  the  intention  of  the 
grantor  to  say,  *I  do  mean  to  make  a  good 
deed  of  conveyance  to  Laurence  0.  Merck,  but 
I  hold  back  from  him  for  myself  the  beneficial 
tights  of  possession  and  enjoyment  of  the  land 
while  I  live/  " 

By  the  same  token  it  would  not  strain  the 
meaning  of  the  words  before  ns  for  construc- 
tion to  construe  them  in  connection  with  the 
whole  paper,  as  expressing  the  intention  of 
the  grantor  to  flay: 

**I  do  mean  to  make  a  good  deed  to  the 
Thompson  children,  but  I  hold  back  from  them 
for  the  benefit  of  myself  and  my  estate  the 
beneficial  rights  of  possession  and  enjoyment  of 
the  land  until  the  youngest  shall  have  attained 
her  majority/' 

The  language  used  in  the  case  relied  on  by 
tlie  circuit  judge  (Singleton  ▼•  Bremar's, 
Adm'z,  4  McCord,  12,  17  Am.  Dec.  690)  and 
the  surrounding  circumstances  are  very  ^f- 
lerent  from  the  language  and  circumstances 
•of  the  present  case.  The  language  there 
was: 

**I  do  hereby  in  case  of  my  death  give  to  Tab- 
ftha  Singleton  (a  free  brown  woman)  my 
house  and  lot,    ♦    •    ♦  •• 

The  court  said: 

The  natural  import  of  the  terms  used  In  the 
first  part  of  this  paper  would  unquestionably 
gtre  it  the  effect  and  operation  of  a  wfll.** 

A  sale  of  property  by  the  testator  was 
said  to  be  an  ademption  of  the  legacy.  The 
court  held  that  no  fee  vested.  The  case  is 
not  an  authority  in  point,  except  that  it 
recognizes  the  undieputed  principle  of  the 
common  law  that  a  fee  cannot  be  created  to 
take  effect  in  future.  In  the  case  under  con- 
sideration the  fee  vested  immediately,  but 
tbe  possession  and  use  were  reserved  to  S. 
M.  Ck>x  and  his  estate  until  the  youngest 
^antee  ishould  attain  her  majority.  Thtf 
decree  of  the  circuit  judge  is  therefore  in 
this  particular  modified. 

The  circuit  judge  did  not  pass  upon  the 
rights  of  George  Cox,  but  the  question  is 
fairly  raised  by  the  pleadings  and  by  the 
exceptions.  We  cannot,  therefore,  brush 
aside  the  question  as  unimportant,  but  should 
decide  it. 

In  view  of  the  admissions  made  by  George 
Cox  as  they  appear  from  the  testimony,  he 
Is  in  no  position  to  assert  any  tiUe  under 
the  deed  in  question.  His  claim  is  therefore 
denied. 

The  decree  of  the  circnit  court  Is  modified 
In  the  particulars  named. 


EUGENE   B.    GARY,   C   J.,   WATTS,  J. 
and  WILSON»  A.  A.  J.,  concur. 


FRASER,  J.  (dissenting).  The  plaintiffs 
are  the  children  and  the  defendants  Marion 
Thompson  and  Biary  Thompson  are  the 
grandchildren  of  the  defendant  Samuel  BL 
Cox.  Samuel  M.  Cox  owned  a  large  tract 
of  land.  His  wife  died,  and  some,  at  least 
of  his  children  became  restive  for  fear  that 
he  would  marry  again  and  dispose  of  his 
property  in  some  way  that  would  defeat 
their  prospective  inheritance.  The  children 
urged  him  to  divide  up  his  land  so  that  their 
interests  might  be  secure.  He  told  them 
that  if  they  would  employ  a  surveyor  he 
would  divide  the  land.  They  did  employ  a 
surveyor,  and  Mr.  Cox  showed  the  surveyor 
where  to  run  the  lines.  Some  time  after  the 
plats  were  made  he  took  the  plats  to  a  neigh- 
bor and  friend,  Childress,  who  was  a  lawy- 
er, but  not  in  active  practice,  and  asked  him 
to  prepare  the  deeds,  nine  in  alL  Mr.  Cox 
signed  the  deeds  in  the  presence  of  two  wit- 
nesses and  left  them  in  the  possession  of 
Mr.  Childress.  How  Mr.  Childress  was  to 
hold  them  is  the  question  in  this  case.  This 
action  was  brought  to  declare  the  delivery 
and  absolute  delivery,  and  that  the  titie  was 
in  the  children  and  grandchildren^  subject 
to  a  life  estate  in  Mr.  Cox,  Mr.  Cox  denied 
that  the  delivery  was  absolute  and  claimed 
that  Mr.  Childress  was  merely  to  hold  the 
deeds  subject  to  his  order,  and  to  be  deliver- 
ed to  the  grantees  at  his  death,  \n  case  he 
did  not  withdraw  them  in  his  lifetime.  The 
circuit  judge  found  that  the  delivery  was 
absolute.  In  argument  the  attorneys  for 
the  children  and  grandchildren  say  there  is 
one  question  of  fact: 

*'Was  the  circuit  judge  fai  error  In  concluding 
as  a  matter  of  fact  that  tiie  deeds  were  placed 
in  the  hands  of  Childress  by  S.  M.  Coz  with  un- 
conditional instructions  to  deliver  them  to  the 
grantees  upon  his  death,  and  without  any  res- 
ervation in  S.  M.  Coz  of  the  right  to  revoke 
or  recall  them  during  his  lifetime?" 

There  are  only  two  witnesses  who  testify 
as  to  what  was  said  at  the  time  of  delivery, 
to  wit,  Childress  and  8.  M.  Cox. 

Childress  testified  that  Cox  said: 

''Keep  them  until  my  death  and  deliver  them 
to  the  children." 

He  also  testified: 

"Q.  Mr.  Childress,  when  Mr.  Coz  gave  you 
those  deeds  and  told  you  to  keep  them,  didn't 
he  say,  *Keep  them  for  me  until  my  death  and 
then  give  them  to  my  children  ?*  A.  He  might 
have  had  it  that  way.  I  wonid  not  be  cer- 
tain; I  would  not  be  certain.  Q.  You  would 
not  swear  that  he  did  not  say  that.  A.  No; 
would  not." 

Mr.  Childress  Is  very  uncertain  as  to  the 
language  that  accompanied  that  delivery  to 
him.  When  Mr.  Childress  was  asked  if  Mr. 
Cox  did  not  say  that  the  reason  the  deeds 
were  left  with  him  was  that  Mr.  Cox  had 
no  place  to  keep  the  deeds  and  he  wag  afraid 
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to  keep  them  in  his  house,  for  fear  that  his 
children  might  get  possession  of  them  when 
they  came  to  clean  up  his  house,  Mr.  Child- 
ress answered: 

"I  do  not  know  whether  he  said  that  or  not. 
Q.  Well,  if  Mr.  Cox  •testifies  positively  that 
be  did  say  it,  yon  would  not  deny  it,  wonld 
you?  A.  No;  I  would  not  deny  it,  for  I  don't 
remember.** 

Mr.  Cox  testifies  that  he  left  the  deeds 
with  Mr.  Childress  to  hold  for  him  (Cox); 
that  he  did  not  regard  the  deeds  as  anything 
more  than  postal  cards  to  be  withdrawn  at 
his  will;  that  at  the  time,  of  the  signing  of 
the  deeds,  and  up  to  the  time  that  this  im- 
mediate controversy  arose,  he  never  doubted 
his  right  to  change  his  mind  and  recall  the 
deeds  from  his  attorney  and  friend;  and 
that  he  had  left  the  deeds  with  Mr.  Childress 
as  his  attorney  and  friend,  so  that  he  might 
be  free  in  his  disposition  of  the  property.  In 
order  for  the  children  to  succeed,  they  must 
show  the  delivery  was  unconditional.  They 
attempt  to  show  that  cardinal  fact  by  one 
witness  and  that  witness  frankly  states  that 
he  is  uncertain  as  to  what  was  said.  Who^ 
was  most  likely  to  remember?  Mr.  Cox. 
There  are  only  two  witnesses  as  to  the  cir- 
cumstances connected  with  the  delivery — 
one  confessedly  uncertain;  the  other  clear 
and  positive.  The  weight  of  the  testimony 
is  clearly  with  Mr.  Cox.  Then  as  to  the 
light  from  circumstances:  When  Mr.  Chil- 
dress was  nearer  to  the  facts  in  question 
than  he  was  when  he  testified,  he  says  that 
he  moved  from  the  neighborhood,  but  before 
going  he  offered  to  give  up  the  custody  of 
the  papers,  but  Mr.  Cox  told  him  to  keep 
them  because  he  had  no  place  to  hide  them 
from  his  children.  Mr.  Childress  has  de- 
livered the  papers  to  Mr.  Mat  Cox,  a  brother 
of  S.  M.  Cox,  and  one  deed  to  George  Cox,  a 
son  of  S.  M.  Cox,  but  always  on  the  order 
of  S.  M.  Cox,  and  we  see  in  the  record  no 
evidence  that  the  grantees  were  consulted 
as  to  their  wishes  in  the  matter.  There  Is 
no  evidence  of  an  agreement  between  Mr. 
Cox  and  his  children  that  the  deeds  should 
be  executed.  Indeed,  some  of  the  grantees 
said  the  subject  of  deeds  had  not  been  spok- 
en of  between  them  and  their  father,  and 
George  Cox,  one  of  the  grantees,  signed  a 
written  statement  in  which  he  expressly  dis- 
avows any  claim  under  the  deed  to  him.  It 
is  reasonably  clear  that,  when  Mr.  Cox 
signed  the  deeds  and  left  them  with  Mr. 
Childress,  It  was  his  Intention  that  after 
his  death  his  children  and  grandchildren 
sliould  take  the  land  as  set  forth  in  the 
deeds,  but  imtil  he  had  done  an  irrevocable 
act  he  could  change  his  mind  and  change  the 
disposition  of  the  property.  Mr.  Cox  fur- 
ther testifies  that  he  had  two  propositions  in 
contemplation.  One  wasi  to  make  a  will, 
and  the  other  was  to  make  the  deeds  subject 


to  his  recall  while  he  lived,  and,  if  not  re- 
called while  he  lived,  then  to  be  delivered 
at  his  death;  that  he  considered  the  unde- 
livered deeds  the  safer  way,  as  it  would 
avoid  a  possible  contest  of  his  will. 

From  a  lajrman's  point  of  view,  the  ex- 
planation is  reasonable,  but  It  is  said  that 
Mr.  Cox  treated  the  deeds  as  absolutely  de- 
livered when  his  brother  suggested  the  de- 
livery of  the  deeds  to  the  grantees  and  a  re- 
conveyance from  them  of  a  life  estate.  This 
was  a  compromise  arrangement,  and  cannot 
have  the  effect  of  converting  a  previous  con- 
ditional delivery  into  an  absolute  delivery. 

It  is  said  that  Mr.  Childress  refused  to 
allow  Mr.  Cox  to  have  a  reservation  of  a 
life  estate  written  into  the  deeds.  The  rec- 
ord shows  that  the  objection  was  based  upon 
the  absence  of  the  subscribing  witnesses,  and 
not  on  the  ground  that  Mr.  Cox  could  not 
alter  the  deeds. 

The  question  in  this  case  is:  What  was 
the  intention  of  Cox  at  the  time  he  deliver- 
ed the  deeds  to  Childress?  The  surround- 
ing circumstances  throw  little  light  on  the 
question  in  favor  of  an  absolute  delivery. 
The  circumstances  point  the  other  way.  Mr. 
Cox  makes  a  clear,  positive,  reasonable 
statement  Mr.  Childress  is  confessedly  un- 
certain. 

I  see  nothing  in  the  record  upon  which  to 
base  a  finding  that  the  children  helped  their 
father  to  accumulate  this  property.  I  can- 
not consent  to  take  a  man's  property  from 
him,  when,  as  here,  the  direct  positive  testi- 
mony is  in  his  favor,  and  the  witness 
against  him  confessedly  does  not  know. 

(117  S.  C.  22) 
MEYER  V.  MATTHEWS.    (No.  10683.) 

(Supreme  Court  of  South  Carolina.    Aug.  1, 

1921.) 

Wills  «=>634  (8)— Remainder  held  vested,  so 
that,  on  death  of  testator's  child  leaving  is- 
sue, property  passed  to  Issue. 

Where  testator  devised  land  and  personalty 
to  his  wife  for  life,  directing  that  at  her  death 
the  property  should  be  sold  and  tide  moneys 
equally  divided  among  his  named  children,  but 
that  if  any  child  should  die  not  leaving  lawful 
issue  portions  allotted  to  him  should  revert 
back  to  the  other  children,  a  child  named  took 
a  vested  remainder  upon  condition  that  if  such 
child  failed  to  survive  the  widow  or  leave  is- 
sue the  same  should  revert,  etc.,  hence,  where 
one  of  testator's  daughters  died  before  the 
widow,  leaving  issue,  her  share  did  not  revert 
to  the  other  children,  though  the  issue  died  be- 
fore the  period  of  distribution,  but  it  passed 
to  heirs  of  the  issue. 

Appeal  from  Common  Pleas  dffrcult  Court 
of  Barnwell  County;  Jas.  E.  Peurifoy,  Judge. 

Suit  by  Elizabeth  Meyer  against  Rosa  G. 
Matthews,   for  the  construction  of  a  will. 
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From  a  judgment  denying  the  latter  the 
right  to  share  In  the  estate,  she  appeals. 
Modified. 

Holman  &  Boulware,  of  Barnwell,  for  ap- 
pellant. 

Charles  Carroll  Slmms  and  J.  O.  Patter- 
son, Jr.,  both  of  Barnwell,  for  respondent 

GARY,  0.  J.  This  appeal  Involyes  the  con- 
struction of  a  will,  the  material  provisions 
being  as  follows:  Testator  first  directed 
that  certain  personal  property — 

"be  sold  and  that  the  proceeds  be  equally  di- 
vided amoDg  my  wife  Jane  and  my  six  children, 
vis.:  Ella,  Ira,  Lawton's  child  Bertha,  Caleb, 
Mary  Jane,  and  Elizabeth.  *  *  *  I  also  fur- 
ther give  to  my  said  wife,  during  her  life,  all 
of  my  real  estate  and  the  balance  of  my  per- 
sonal property.  After  the  death  of  my  wife, 
I  want  my  real  estate  and  the  remainder  of 
my  personal  property  sold,  and  the  money 
'  equally  divided  among  my  children  as  above 
named,  with  the  same  provision  in  regard  to 
my  daughter  Ira  as  above  stated.  It  is  my 
desire  that  if  any  of  my  children  should  die  not 
having  lawful  issue,  that  the  portions  allotted 
to  them  should  revert  back  to  my  other  chil- 
dren, with  the  same  proviso  in  regard  to  my 
daughter  Ira  as  above  stated.** 

After  the  death  of  the  testator,  and  before 
the  death  of  his  widow,  the  life  tenant,  his 
langbter  Mary  Jane  died,  leaving  her  bus* 
hand  and  an  infant  child,  which  died  before 
the  death  of  the  life  tenant,  its  father  being 
its  only  heir  at  law.  Thereafter,  and  prior 
to  the  death  of  the  life  tenant,  the  father, 
H.  B.  Matthews,  conveyed  his  interest  in 
■aid  estate  to  his  second  wife,  Rosa  Mat- 
thews, the  appellant 

His  honor  the  circuit  Judge  (who  adopted 
the  report  of  the  master)  ruled  that  only 
those  who  answered  the  description  of  chil- 
dren or  grandchildren  of  the  testator  at  the 
time  of  the  life  tenant's  death  could  take 
under  the  will,  and  therefore  that  Rosa  Q. 
Matthews  was  not  entitled  to  the  share, 
which  Mary  Jane  would  have  taken  if  she 
had  survived  the  life  tenant.  This  was  er- 
ror. In  the  first  place,  it  is  only  necessary 
to  dte  the  cases  of  McFadden  v.  McFadden, 
107  S.  O.  101,  91  S.  E.  986,  and  Avinger  v. 
Avinger,  107  S.  B.  26,  to  show  that  Mary 
Jane  took  a  vested  remainder.  She,  how- 
ever, took  it  upon  the  condition  that  if  she 
died  before  the  termination  of  the  life  estate 
not  having  lawful  issue  the  portion  allotted 
to  her  should  revert  to  the  testator's  other 
children.  As  she  died  leaving  lawful  issue, 
her  interest  in  the  estate  was  not  divested, 
the  condition  upon  which  her  portion  was 
to  revert  to  the  testator's  other  children 
having  failed. 

'''When  there  is  a  dear  vested  interest, 
•  mm  ^e  express  contingency  upon  which 
it  was  to  be  divested  not  having  happened,  the 
construction  of  the  clause  giving  the  vested 


interest  is  not  to  be  affected  by  anything  con- 
nected with  the  contingency  that  would  other- 
wise have  divested  the  estate."  McGregor  v. 
Toomer,  2  Strob.  Eq.  51;  Walker  v.  Alverson, 
87  S.  C.  55,  68  S.  B.  966,  80  Lb  R.  A.  (N.  S.) 
115. 

Modified. 

WATTS,  FRASBB,  and  COTHRAN,  JJ., 
concur. 


(117  S.  C.  18) 

CRYMES  V.  GAUL  CONST.  CO.  et  si. 
(No.  10694.) 

(Supreme  Court  of  South  Carolina.    Aug.  1, 

1921.) 

1.  Contraots  ^=»309  ( 2)— D  est  motion  of  bsild- 
ing  being  remodeled  and  failure  to  restore  it 
iield  not  to  relieve  contractor  or  surety. 

Where  contractors  employed  to  remodel  a 
building  were  to  get  the  building  as  it  stood, 
and  own  all  of  the  building  except  what  was 
used  in  the  new  work,  and  receive  a  specified 
amount  for  their  undertaking,  and  were  to  be 
answerable  for  and  restore  and  make  good  aU 
damages,  etc,  occasioned  or  rendered  neces- 
sary by  fire,  etc.,  the  contractors  and  their 
surety  were  not  discharged  by  the  destruction 
of  the  building  by  fire  before  completion  of  the 
work,  and  by  the  owner's  failure  to  restore  it 
to  the  condition  it  was  in  when  the  contractors 
began  to  remodel  it. 

2.  Contracts  ^s9309(2)*Pailure  ef  owner  to 
pay  Insurance  money  to  contractor  held  not 
to  defeat  liability  for  contractor's  default. 

Where  a  contract  for  the  remodeling  of  a 
building  did  not  provide  that  if  the  building 
burned  down  the  insurance  money  was  to  be 
used  in  rebuilding  it,  the  failure  of  the  owner 
to  pay  the  insurance  money  to  the  contractors 
for  use  in  restoring  the  building  after  its  de- 
struction by  fire,  or  to  pay  the  amount  of  the 
contractor's  loss,  did  not  discharge  the  contrac- 
tors or  their  surety. 

3.  Principal  and  surety  ^=s>86— Completion  by 
owner  upon  contractor's  default  after  de- 
struction of  building  not  oondltlon  of  surety's 
liability. 

Under  a  contract  for  the  remodeling  of  a 
building,  where  the  building  was  destroyed  by 
fire  and  the  contractors  abandoned  the  contract, 
the  owner  was  not  required  to  complete  the 
building  in  order  to  render  the  surety  liable, 
as  the  surety  could  relieve  itself  from  liability 
by  completing  the  contract  itself. 

Appeal  from  Common  Pleas  Circuit  0>urt 
of  Greenville  County ;  J.  W.  De  Vore,  Judge. 

Action  by  Thomas  J.  Crymes  against  the 
Gaul  Construction  Company  and  another. 
From  an  order  overruling  a  demurrer  to  the 
complaint,  defendants  appeal.    Afiirmed. 

Stephen  Nettles,  of  Greenville,  for  appel- 
lants 

B.  A.  Morgan  and  Cothran,  Dean  &  Coth- 
ran,  all  of  Greenville,  for  respondent 
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WATTS,  J.  This  is  an  appeal  from  or- 
der of  Judge  De  Vore  overruling  a  demurrer 
interposed  by  defendants  to  complaint  of 
plaintiff.  The  action  was  for  damages  by 
plaintiff  against  contractors  and  surety  on 
their  bond  for  failure  to  restore  the  resi- 
dence which  was  destroyed  by  fire  after  the 
contractors  had  completed  about  60  per  cent, 
of  their  work.  By  agreement  the  original 
contract  specifications  and  bond  were  treat- 
ed as  part  of  the  complaint,  for  the  purpose 
of  passing  upon  the  demurrer,  the  demurrer 
interposed  was  upon  the  ground  that  the 
complaint  failed  to  state  a  cause  of  action. 
The  exceptions  are: 


«(/ 


(1)  Because  under  the  terms  of  the  con- 
tract the  contractors  did  not  assume  responsi- 
bility fo^  the  integrity  of  the  old  building,  and 
consequently  its  destruction  by  fire  operated 
to  discharge  them  from  farther  performance 
under  the  contract  and  to  discharge  the  bonding 
company  from  farther  Ualulity  as  surety  on 
the  contractor's  bond. 

"(2)  Because  the  plaintiff  did  not  restore  or 
offer  to  restore  the  building  to  the  condition  it 
was  in  when  the  contractors  began  to  remodel 
it,  and  under  the  contract  this  was  a  condition 
I^recedent  to  any  obligation  on  their  part  to  go 
on  with  the  work  and  to  any  liability  on  the 
part  of  the  surety  for  their  failure  to  do  so. 

"(3)  Because  plaintifiTs  failure  to  procure 
insurance  on  the  building  to  protect  the  inter- 
ests of  the  contractors  was  such  a  breach  of 
the  contract  as  to  excuse  the  contractors  from 
further  performance  and  to  discharge  the  lia- 
bility of  the  bonding  company  as  surety. 

"(4)  Because  the  plaintiff  did  not  pay  or 
offer  to  pay  the  contractors  the  whole  or  any 
part  of  the  insurance  money,  to  be  used  by 
them  in  restoring  the  building,  this  being  ander 
the  contract  a  condition  precedent  to  any  obli- 
gation on  their  part  to  rebuild  and  to  any  lia- 
bility on  the  part  of  the  surety  for  their  failure 
to  do  so. 

''(5)  Because  the  plaintiff  did  not  pay  or  of- 
fer to  pay  to  the  contractors  the  amount  of 
their  loss  by  the  destruction  of  the  building,  to 
be  used  by  them  in  restoring  the  building,  this 
being  under  the  contract  a  condition  precedent 
to  any  obligation  on  their  part  to  rebuild  and 
to  any  liability  on  the  part  of  the  surety  for 
their  failure  to  do  so. 

''(6)  Because  the  plaintiff  has  not  completed 
the  building,  and  until  he  has  done  so  the  lia- 
bility of  the  surety  on  the  contractor's  bond 
cannot  be  determined.** 

[1]  The  demurrer  admits  the  allegations  of 
the  complaint  to  be  true,  and  the  contract 
was  before  Judge  De  Yore.  The  complaint 
alleges  In  paragraph  10  that^ 


'The  contractors  shall  be  answerable  for, 
restore,  and  make  good  all  injurious  damages, 
re-erections  and  repairs  occasioned  or  rendered 
necessary  by  defective  material,  bad  workman- 
ship, fire,  and  trespass  or  otherwise,  previous 
to  the  completion  and  delivery  of  the  same." 

The  complaint,  contract,  and  spedflcations 
show  that  the  contractors  assumed  responsi- 
bility for  the  whole  Job.  The  allegations  of 
the  complaint  admitted  to  be  true  by  the  de- 
murrer set  forth  fully  the  things  embraced 
In  the  undertaking  laid  before  the  contrac- 
tors. They  were  to  get  the  building  as  It 
stood,  so  much  money  for  their  undertaking 
and  Job,  and  the  work  was  to  be  completed 
the  following  August.  The  contractors  were 
to  own  all  of  the  old  building,  except  what 
was  stipulated  to  be  retained  by  the  owner, 
to  wit,  "Old  material  torn  out  and  not  used 
in  new  work.  •    •    • »» 

Exceptions  1  and  2  are  overruled. 

Exception  8  is  overruled.  Plaintiff  to<* 
out  insurance  to  protect  his  Interest  and  that 
of  the  contractors,  Gaul  Oonstruction  Ck»n- 
pany.  The  contractors  sued  Crymes  for  the 
whole  of  Insurance  and  failed,  not  because 
they  had  no  Interest,  but  on  other  grounds. 
Policy  was  taken  out  when  work  began.  At 
that  time  there  was  no  part  of  the  house  new. 
They  sued  for  destruction  of  old  building, 
and  lost  out 

[2]  Exceptions  4  and  5  are  overruled.  No- 
where does  the  contract  provide  that  if  the 
house  burns  down  the  Insurance  money  is  to 
be  collected  and  used  in  building  the  house. 

The  contractors  contracted  to  complete  the 
Job  and  the  bonding  company  made  the  con- 
tract a  part  of  their  obligation.  The  court 
adjudged  the  contract  abandoned ;  the  build- 
ing is  not  erected,  the  undertaking  not  per- 
formed. The  contractor  having  defaulted, 
his  surety  must  respond  for  any  breach  of 
duty  on  the  part  of  the  contractor.  The 
bonding  company  is  not  that  of  an  ordinary 
surety  but  the  bonding  company  Is  in  the^ 
business  of  underwriting  for  hire. 

[3]  Exception  6  is  overruled.  The  surety 
can  relieve  itself  from  liability  by  complet- 
ing the  contract  which  it  underwrote;  as  It 
is  Crymes  has  no  house,  is  out  large  sums  of 
money  advanced  unaccounted  for,  which  in 
his  complaint  he  alleges  is  his  damage,  and 
admitted  by  demurrer  to  be  true.  All  ex- 
ceptions are  overruled,  and  Judgment  af* 
firmed. 

GART,  C.  J.,  and  ERASER,  J^  CQUCnr. 
OOTHRAN,  J.,  disqualified. 


8.01)  TUBNiat 

(U7S.  C.  14) 
TURNER  V.  GUEST  el  tl.    (Nd.  lOttM.) 

(Supreme  Gonrt  of  South  OaroUiuu    Aug.  1, 

1921.) 

1.  Wilis  «=>60l(4)— Devlso  of  remainder  held 
to  give  fee  elmpie. 

A  clause  in  a  will  derising  real  estate  after 
the  death  of  the  life  tenant  to  testator's  four 
sons  for  their  use  and  possession  during  their 
natural  lifetime,  but  not  to  be  subject  to  their 
debts  or  to  be  sold  by  them  and  to  descend  to 
their  heirs,  gives  to  the  sons  a  fee  simple. 

2.  Wills  «»506<3)— Widow  of  deceased  eoe 
held  entitled  to  share  nnder  will  regardleee 
of  natnro  of  estate. 

Where  the  will  gaye  a  remainder  to  testa- 
tor's four  sons  for  their  lives  and  then  to  de- 
scend to  their  heirs,  the  widow  of  a  son,  who 
died  after  testator,  leaving  a  son  who  had  sub- 
sequently died,  is  entitled,  on  the  death  of  the 
life  tenant,  to  the  share  which  her  husband 
would  have  taken  under  the  will,  as  the  heir 
of  her  husband  and  of  their  son,  regardless  of 
whether  her  husband  had  a  fee  or  only  a  life 
estate,  since  in  either  event  it  was  vested 

8.  Partition  «=s>85, 87— Evidence  that  debts  and 
improvements  were  paid  from  income  sus- 
tains finding  against  claim  for  aoconnting 
therefor. 

Bvidence  tliat  the  income  from  the  property 
and  the  work  of  the  life  tenants  in  possession 
thereof,  including  plaintiirs  husband,  had  paid 
the  debts  against  the  property,  sustains  a  find- 
ing that  defendants  had  not  sustained  the  issue 
for  an  accounting  as  to  debts  and  improve- 
ments. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  J.  W.  De  Tore,  Judge. 

Suit  for  partition  by  Mattie  Guest  Turner 
against  H,  T.  Guest  and  others.  Judgment 
for  plaintiff,  and  defttidanta  appeal.  Af- 
firmed. 

Bontaam  A  Price,  and  H.  C.  McKnlgbt,  all 
of  Greenville,  for  appellants. 

Martin  &  Henry,  of  Greenville,  for  re- 
spondent 

FRASEB,  J.  The  appellants  in  their  ar- 
gument on  appeal  thus  state  the  facts  and 
Issues: 


M- 


'Jobn  Guest,  a  resident  of  the  upper  section 
of  Greenville  county,  died  in  March,  1884,  leav- 
ing certain  lands  and  a  will  and  codicil,  the 
conatmction  of  which  is  a  material  part  in  this 
case.  John  Guest  had  been  married  twice,  his 
first  wife  being-  Nancy  Guest  and  his  second 
wife,  Jane  Guest  By  his  first  wife,  the  de- 
ceased had  two  sons,  the  defendants  H.  T, 
Guest  and  John  B.  Guest.  By  his  second  wife, 
he  had  two  sons,  the  defendants  Squire  B. 
Guest  and  William  Guest,  Uie  predeceased  hus- 
band of  the  plaintiff,  Mattie  Guest  Turner. 
William  Guest  died  May  22,  1894,  leaving  his 
wife  and  posthumous  chOd.  This  posthumous 
child  died  in  about  four  weeks  after  its  birth. 
Plaintiif  had  moved  away  from  the  home  of  her  |  i.  e.,  to  his  wife  and  child,  and  on  the  death 
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husband's  people,  and  later  married  again. 
Jane  Giiest,  the  widow  of  John  Guest,  died  on 
Blay  12,  1917,  and  this  suit  is  brought  to  parti- 
tion land  under  the  will.  The  master  held  that 
the  sons  of  John  Guest  had  a  fee-simple  title 
to  the  land  upon  the  death  of  the  life  tenant, 
Jane  Guest,  in  May,  1917.  The  master  en- 
tirely ignored  the  question  of  the  improve- 
ments placed  on  the  land  by  Squire  B.  Guest 
and  the  money  advanced  by  the  three  eldest 
sons  in  paying  off  the  debts  of  the  estate.'* 

Argument. 

*<The  exceptions  raise  three  questions: 

(1)  Did  the  four  sons  of  John  Guest  have 
a  fee-simple  interest  in  the  land  under  the 
terms  of  the  will  upon  the  death  of  Jane  Guest? 

"(2)  Was  the  defendant  Squire  B.  Guest 
entitled  to  an  accounting  with  the  plaintiif  for 
the  new  buildings  erected  by  him  upon  the  land 
in  which  the  plaintiff  claims  an  interest? 

"(3)  Are  the  defendants  entitled  to  reim- 
bursement for  the  money  which  they  paid  out 
to  satisfy  the  mortgages  and  debts  against  the 
land?** 

The  portion  of  the  will  of  John  Guest  upon 
which  appellants'  case  rests  are: 

"Item  4.  It  is  my  will  that  after  the  death  of 
my  wife,  Jane  Guest,  that  that  part  of  my 
land  that  was  inherited  by  my  first  wife,  Nancy 
Guest,  to  be  equally  divided  between  H.  T. 
Guest  and  John  B.  Guest,  and  the  remaining 
part  to  be  equally  divided  between  Squire  B. 
Guest  [and]  William  Guest,  the  use  and  pro- 
ceeds and  possession  of  which  is  to  be  theirs 
during  their  natural  lifetime,  but  not  subject 
to  any  debt  of  their  contracting  or  by  them 
sold,  but  descend  [to]  their  lawful  heirs." 

To  this  last  will  and  testament  the  follow- 
ing codicil  was  made: 

"I  this  day  make  this  change  or  alteration  in 
item  4th  of  the  within  will  made  by  me  on  the 
8th  day  of  May,  1883.  That  a  straight  line 
shall  be  run  beginning  at  the  old  spring  on  the 
river  and  running  a  northwesterly  course  to  the 
comer  where  the  land  inherited  by  my  first 
wife,  Nance,  and  the  land  I  bought  joins  on 
Langfords  land  and  the  southwest  side  of  said 
[land],  to  be  divided  between  H.  T.  Guest  and 
John  B.  Guest,  and  other  side  divided  according 
to  directions  in  Item  4th  of  the  within  will." 
"And  that  item  4th  shall  read  lifetime  or  wid- 
owhood instead  of  lifetime.*' 

[1,  2]  The  master  and  drcait  judge  held 
that  the  sons  of  John  Guest  took  fee-simple 
interests.  The  authorities,  too  numerous  to 
cite,  hold  that  words  such  as  are  used  here 
carry  a  fee  simple.  Even  if  these  words 
should  be  construed  in  their  popular  and  not 
in  their  legal  sense,  it  can  avail  the  appel- 
lants nothing.  (The  devise  to  Jane  for  life, 
with  remainder  to  William  for  life,  with  re- 
mainder to  the  h^rs  of  William,  would  cer- 
tainly give  William  a  vested  Interest  in  what. 
ever  estate  he  took.  After  the  life  estate  to 
William,  his  share  went  to  his  lawful  heirs. 
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of  the  child  its  share  went  to  Its  mother, 
the  plaintiff  herein.  The  interest  of  William 
went,  under  the  will,  to  the  plaintiff  in  either 
case.) 

[3]  The  appellant  claims  that  the  master 
and  trial  Judge  ignored  the  Issue  as  to  im- 
provements, and  money  advanced  to  pay  the 
debts.  In  this  the  appellant  is  mistaken. 
The  master  held,  *'None  of  the  other  issues 
raised  by  the  parties  is  sustained  by  testi- 
mony.*' In  this  holding  by  the  master  there 
was  no  error.  The  income  from  the  property 
and  the  work  of  the  sons,  William  Included, 
paid  the  debts  and  made  the  improvements. 
At  least  there  was  no  evidence  from  which 
a  contrary  finding  could  have  been  made. 

The  Judgment  appealed  from  is  affirmed. 

GARY,  C.  J.,  and  WATTS,  J.,  concurs. 

COTHBAN,  J.  I  concur  in  the  result  So 
far  as  the  Interest  of  the  plaintiff  is  concerned 
it  makes  no  difference  whether  the  sons  take 
fee-simple  titles  or  life  estates  with  remain- 
ders to  their  children.  I  reserve  my  opinion 
upon  the  effect  of  the  provision  forbidding  a 
sale  of  the  property,  which  under  McWhite  v. 
Roseman,  114  S.  G.  177,  103  S.  B.  586,  is  in- 
dicative of  an  intention  on  the  part  of  the 
testator  that  the  sons  should  not  take  fee- 
simple  estates. 

(117  S.  C.  11) 

CLARK  V.  COLUMBIA  RY.,  GAS  &  ELEC- 
TRIC CO.    (No.    10690.) 

(Supreme  Oonrt  of  South  Carolina.    Aug.  1, 

1921.) 

1.  Evidence  ^=s>2l9(l)— Teetimony  that  oom- 
paay  did  not  -notify  decedent's  administrator 
of  Injury  Inadmissible. 

In  an  action  against  a  street  railroad  for 
death  of  a  passenger  in  an  antomobile  which 
collided  with  a  car,  testimony  that  defendant 
did  not  notify  plaintiff  administrator  of  the 
injury  was  properly  rejected,  there  being  no 
foundation  for  it,  as  there  was  no  showing  that 
any  agent  of  defendant  railroad  knew  whom  to 
notify,  and  no  attempt  to  show  it. 

2.  Evidenos  ^s»2 1 5  (3)— Letters  of  company 
admitting  place  of  accident  dangerous  prop* 
eriy  exoluded. 

In  an  action  against  a  street  railroad  foi 
death  of  a  passenger  in  an  automobile  which 
collided  with  a  car,  two  letters  written  by  de- 
fendant company  to  the  mayor  of  the  city  ad- 
mitting that  the  place  of  the  accident  was 
dangerous  were  properly  excluded,  the  danger 
admitted  having  no  connection  with  the  actual 
cause  of  the  accident. 

3.  Appeal  and  error  ^=s>  1053  (3)— Error  in  ad- 
mission of  ordinances  In  action  against  street 
railway  for  death  harmless  In  view  of  in- 
struction. 

In  an  action  against  a  street  railroad  for 
death  of  a  passenger  in  an  automobile  which 
collided  with  a  car,  if  the  introduction  of  ordi- 


nances of  the  city  regulating  the  speed  of  auto- 
mobiles was  erroneous,  such  error  could  not 
have  affected  the  result  where  the  trial  court 
charged  that  deceased  was  not  responsible  for 
the  running  of  the  automobile,  as  he  had  no 
control  of  it  or  the  driver,  his  host. 


4.   Negligence     ^s»l4l(ll)  ^Instmction     on 
gnesfs  responsibility  for  running  of  automo- 
biie  not  prejudioial. 
In  an  action  against  a  street  railroad  for 
death  of  a  passenger  in  an  automobile  which 
collided  with  a  car,  there  was  no  error  preju- 
dicial to  plaintiff  administrator  on  the  part  of 
the  trial  court  in  charging  the  jury  that  de- 
ceased was  not  responsible  for  the  running  of 
the  automobile,  deceased  not  being  aMe  to  con- 
trol the  management  of  the  car,  and  not  being 
liable  therefor. 

Appeal  from  Common  Pleas  C}ircuit  Ck>urt 
of  Richland  County;  £)rnest  Moore,  Judge. 

Action  by  W.  D.  Clark,  as  administrator 
of  the  estate  of  W.  W.  Clark,  deceased, 
against  the  Columbia  Railway,  Gas  &  Elec- 
tric Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    AfBrmed. 

Tompkins,  Barnett  &  McDonald,  of  Colum- 
bia, for  appellant 

R.  Beverly  Herbert,  of  Columbia*  for  re- 
spondent 

FRASER,  J.  This  is  an  action  for  death 
by  the  wrongful  act  The  testimony  tends 
to  show  that  deceased  was  invited  to  enter 
the  automobile  of  another  to  go  to  Camp 
Jackson;  that  they  were  going  down  Cervais 
street  in  the  city  of  Columbia,  following  a 
street  car  of  the  defendant  going  to  the 
camp;  that  in  going  along  the  street  there 
was  another  automobile  standing  on  the 
street  so  as  to  obstruct  the  way;  that  the 
automobile  driver  swerved  the  car  in  which 
the  deceased  was  riding  towards  the  center 
of  the  street;  that  the  automobile  skidded 
further  toward  the  center  of  the  street  and 
was  struck  by  another  street  car  of  the  de- 
fendant going  in  the  opposite  direction,  and 
the  deceased  received  mortal  wounds  from 
which  he  died  during  the  day.  The  defend- 
ant denied  negligence,  and  ideaded  contrib- 
utory negligence,  etc. 

[1]  The  first  exception  complains  of  error 
in  refusing  to  allow  the  plaintiff  to  show 
that  the  defendant  did  not  notify  the  plain- 
tiff of  the  injury.  The  testimony  was  proi>- 
erly  rejected.  There  was  no  foundation  for 
it  The  case  fails  to  show  that  any  agent 
of  the  defendant  knew  whom  to  notify,  or 
any  attempt  to  show  it. 

[2]  The  second  and  third  exceptions  com- 
plain of  error  in  excluding  two  letters  writ- 
ten by  the  company  to  the  mayor  of  Ck>Iam* 
bia,  admitting  that  the  place  of  the  accident 
was  a  dangerous  place.  The  letters  were 
properly  excluded.  Even  if  the  letters  with- 
in months  afterwards  could  have  been   ad- 
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mltted,  tbe  danger  admitted  had  no  connec- 
tion with  the  cause  of  the  accident. 

[  3]  The  fourth  and  seventh  exceptions  com- 
plain of  error  In  allowing  the  Introduction 
of  ordinances  of  the  city  of  Columbia,  regu- 
lating the  speed  of  automobiles.  Even  it 
error,  It  could  not  have  affected  the  result, 
as  his  honor  charged  the  jury  that  the  de- 
ceased was  not  responsible  for  tne  running 
of  the  automobile,  as  he  had  no  control  of  It 
or  the  driver,  whose  guest  he  was. 

[4]  The  fifth  and  sixth  exceptions  complain 
of  error  in  charging  the  jury  the  iaw  In  re- 
gard to  the  responsibility  of  those  riding  in 
an  automobile,  who  had  the  right  to  control 
the  running  of  the  car.  His  honor  charged 
the  Jury  that  the  deceased  was  not  respon- 
sible for  the  running  of  tne  car.  The  charge 
condensed  means:  Where  one  is  riding  in  a 
car  as  a  guest,  and  cannot  control  the  man- 
agement of  the  car,  he  is  not  responsible  for 
negligence;  but  if  he  can  control  it,  he  is 
responsible.  In  this  case,  however,  the  de- 
ceased could  not  control  tiie  management  of 
the  car,  and  he  is  not  liable.  There  was 
certainly  no  prejudicial  error  there. 

The  Judgment  appealed  from  is  aflarmed. 

GART,  C.  J.,  and  WAITS  and  COTHRAN, 
JJ.y  concur. 


(117  S.  C.  8) 

BRITT  V.  Mccormick  county  commis- 
sion et  al.    (No.  10688.) 

(Supreme  Court  of  South  Carolina.   Aug.  1, 

1921.) 

1.  laJaaotlOB  «=>252(8)  —  Attoriioy's  fees  !■ 
procuring  dissolution  held  ''damages,"  within 
hond. 

Tbe  bond,  executed  by  plaintiff  on  procuring 
temporary  restraining  order,  entitling  defend- 
ants to  "damages"  sustained,  held  to  warrant 
coort,  on  dissolution  of  such  order,  in  allow- 
ing defendants  attorney's  fees  for  seryices  in 
procuring  the  dissolution. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Damage- 
Damages.] 

2.  Injvnotion  ^s»252(8)— Award  of  attorney's 
fsea  to  defendants  on  dissolution  of  restrain- 
big  order  limited  to  fees  for  only  such  coun- 
sel as  was  proper  or  necessary. 

Defendants,  on  dissolution  of  temporary  re- 
straining order,  were  not  entitled  as  damages, 
ander  iidaintiff's  bond,  to  fees  of  all  three  at- 
torneys employed  to  procure  dissolution,  since 
any  one  of  the  three  could  hare  attended  to 
the  matter,  and  since  plaintiff  under  such  bond 
was  liable  for  fees  to  only  such  counsel  as  was 
proper  or  necessary. 

3.  Injunction  ^==>252 (8)— $208.90  allowance  as 
attorney's  fees  on  dissolution  of  temporary 
restraining   order  held  excessive. 

Allowance  of  $208.90  as  attorney's  fees  to 
defendants    on    dissolution    of    temporary    re- 


COUNTY  COMMISSION 


179 


straining  order,  under  bond  allowing  plaintiff 
damages,  held  ezcessiye,  and  will  be  reduced  to 
$100. 

Appeal  from  Ck>nmion  Pleas  Circuit  Court 
of  McCormick  County;  R.  W.  Memminger, 
Judge. 

Action  by  J.  B.  Britt  against  the  McCor- 
mick County  Commission  and  others.  From 
an  order  allowing  fees  to  attorneys  of  the 
defendants  for  procuring  the  dissolution  of 
a  temporary  restraining  order,  plaintiff  ap- 
peals.   Modified* 

Tillman,  Mays  &  Harris,  of  Greenwood,  for 
appellant 

Joseph  Murray,  of  McCormick,  for  re- 
spondents. 

WAITTS,  J.  This  is  an  appeal  from  an  or- 
der of  his  honor.  Judge  Memminger,  allowing 
fees  to  attorneys  of  respondents  for  procur- 
ing the  dissolution  of  a  temporary  restraining 
order  issued  by  his  honor.  Judge  De  Yore. 
Upon  the  hearing  l)efore  Judge  De  Yore  he 
dissolved  the  same,  and  dismissed  that  case 
as  l>eing  without  merit. 

[1]  Exceptions  1,  2,  and  3  allege  error, 
and  deny  that  any  attorney's  fees  can  be  re- 
covered in  this  action.  These  exceptions  are 
overruled.  The  appellant  obtained  the  injunc- 
tion, and  put  the  respondents  to  the  necessity 
of  employing  attorneys  to  obtain  relief.  It 
was  decided  by  Judge  De  Yore  that  an  un- 
just restriction  had  been  placed  upon  the  re- 
spondents by  the  action  of  the  appellant; 
that  the  payment  of  attorney's  fees  was  nec- 
essary oa  the  part  of  the  respondents,  in 
order  to  obtain  their  rights ;  that  to  that  ex- 
tent they  were  damaged  by  the  action  of  ap- 
pellant In  procuring  the  restraining  order; 
and  that  under  the  bond  of  appellant  he  had 
agreed  to  pay  such  damages  as  respondents 
sustained.  The  employment  of  counsel  and 
paying  fees  of  counsel  by  respondents  were 
damages  natural  to  the  obtaining  of  the  or- 
der  of  injunction,  and  appellant  should  be 
required  to  pay  a  reasonable  fee  therefor. 

[2,  3]  Exceptions  4,  5,  6,  and  7  will  be  con- 
sidered together.  They  complain  that  his 
honor  should  have  held  that  the  regular 
attorney  should  have  attended  to  the  liti- 
gation, for  hia  fixed  yearly  compensation, 
and  that  the  respondents  could  not  employ 
three  different  attorneys;  that  the  allow- 
ance was  excessive  and  unnecessary;  that 
one  of  the  attorneys  who  was  paid  a 
fee,  had  nothing  to  do  with  the  vaca- 
tion of  injunction,  but  acted  on  an  entire- 
ly different  matter;  and  that  it  was  error 
to  allow  for  hire  of  automobile.  Mr.  Murray, 
according  to  the  evidence,  was  not  employed 
to  attend  to  all  matters  of  litigation.  The 
respondents  had  the  right  to  employ  counsel 
to  aid  them  in  their  duties  and  attend  to  the 
matters  of  litigation.   They  could  select  their 


For  otb«r 


■M  same  topic  and  KST-NUMBBR  in  aU  K«y-Number«d  DlsesU  and  Indnw 


180 


108  SOUTHEASTEBN  BEPOBTEB 


(S.C. 


own  counsel  and  pay  them  a  reasonable  com- 
pensation, but  they  could  not  employ  more 
lawyers  than  were  necessary.  We  are  bonnd 
to  hold  that  they  employed  more  counsel  than 
was  proper  or  necessary.  Hther  of  the  three 
could  have  attended  to  the  matter  for  them, 
and  no  doubt  have  gotten  good  -  results.  A 
fee  of  $100  would  have  been  ample  compen- 
sation In  a  case  of  this  diaracter.  No  fees 
or  costs  should  have  been  allowed,  except  for 
services  for  obtaining  the  order  of  dissolu^ 
tion  of  injunction. 

The  exceptions  only  question  the  allowance 
of  attorney's  fees  and  hire  of  automobile. 
Judge  Memmlnger  gave  respondents  Judg- 
ment against  the  appellant  for  $206.00  and 
costs  of  the  master,  including  $15  for  stenog- 
rapher and  master  in  taxing  his  costs  will  not 
be  allowed  costs  for  taking  down  the  testi- 
mony, as  stenographer  is  paid  for  that  The 
judgment  is  modified  by  deducting  $108.90 
therefrom,  as  only  $100  is  allowed  respond- 
ents for  all  counsel  fees  paid  by  them  in  this 
litigation. 

Judge  Memmlnger's  decree,  as  modified, 
gives  judgment  for  the  sum  of  $100  and  the 
costs  of  master  to  be  taxed  as  indicated,  and 
$15  for  the  stenographer  taking  the  testi- 
mony before  the  master. 

Modified. 

GARY,  a  X,  and  FEIASBB  and  (XXDH- 
RAN»  JJ.«  concur. 


(117  S.  C.  4) 

DONALD  V.  ATLANTIC  COAST  LINE  RY. 
CO.    (No.    10685.) 

(Supreme  Oonrt  of  South  Oarolina.   Ang.  1* 

1921.) 

1.  Master  and  servant  ^=9286(l)~Neolloenoe 
question  for  Jury. 

In  action  for  death  of  an  employ^,  where 
the  evidence  to  sustain  the  specifications  of 
negligence  was  susceptible  of  more  than  one 
inference,  the  question  of  negligence  was  for 
the  Jury. 

2.  Master  wni  servant  ^=»333— Jndgmeat  for 
Injuries  to  servant  held  properly  entered  on 
verdiot  exonerating  fellow  servant  Joined  as 
defeudant. 

In  action  against  a  railroad  and  one  of  its 
employes  for  death  of  another  employe,  an  en- 
try of  a  Judgment  for  the  defendant  employe 
on  verdict  exonerating  him  does  not  require 
court  to  grant  judgment  for  the  railroad  found 
negligent  where  the  evidence  conclusively  shows 
that  agents  and  servants  of  the  railroad  other 
than  the  one  joined  as  defendant  are  guilty  of 
negligence  contrihuting  as  a  proximate  cause 
to  the  accident. 

Appeal  from  Common  Pleas  Circuit  Court 
at  Charleston  County;   T.  S.  Sease,  Judga 

Action  by  Margaret  T.  Donald,  as  admin- 
istratrix,  against  the  Atlantic  Coast   Line 


Railway  Company.    Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Butledge,  Hyde  &  Mann,  of  Charleston, 
for  appellant 

Logan  &  Grace,  of  Charleston,  for  respond- 
ent 

WATTS,  J.  This  is  an  appeal  from  a 
Judgment  entered  on  a  verdict  for  $5,000  in 
favor  of  plaintiff  against  defendant,  as  dam- 
ages, by  reason  of  the  death  of  Michael  J. 
Murphy,  an  employ^  of  the  defendant  rail- 
road company,  due  to.lnjuries  alleged  to  have 
been  caused  by  the  negligent  and  wanton 
acts  of  the  defendant  The  cause  was  tried 
by  Judge  Sease  and  a  Jury  at  the  October 
term  of  court  1020,  for  Charleston  county; 
at  the  trial  his  honor  eliminated  from  the 
Jury  the  question  of  punitive  damagea 

The  exceptions,  three  in  number,  raise  the 
questions : 

"First  Because  the  presiding  Judge  erred  in 
refusing  to  grant  the  motion  for  a  nonsuit 
made  upon  the  ground  that  the  plaintiff  had 
failed  to  prove  by  any  sufficient  testimony  that 
the  defendant  railroad  company  was  guilty  of 
any  act  of  negligence  charged  agahist  it 

"Second.  Because  the  presiding  Judge  erred 
In  refusing  to  direct  a  verdict  in  favor  of  the 
defendant  railroad  company,  made  upon  the 
ground  that  the  only  inference  from  the  testi- 
mony is  that  before  the  engine  was  moved  due 
warning  was  given  to  Mr.  Murphy,  if  he  was 
then  under  the  engine,  that  the  engine  was 
about  to  be  moved. 

'Third.  Because  the  presiding  Judge  erred 
in  refusing  to  direct  that  Judgment  be  entered 
in  favor  of  the  defendant  railroad  company,  as 
well  as  the  defendant  Sheehan,  upon  the  ground 
that  the  negligence  claimed  to  be  the  basis  of 
the  recovery  against  the  company  was  the  neg- 
ligence of  the  defendant  Sheehan;  and  the  Jury 
having  acquitted  Sheehan  of  negligence,  no  ver- 
dict could  properly  stand,  or  Judgment  be  en- 
tered thereon,  against  the  defendant  railroad 
company. 


»» 


As  to  the  exceptions  alleging  error  in  not 
granting  a  nonsuit  or  direction  of  a  verdict 
the  plaintiff  alleges  as  qjiedflcatlons  of  neg- 
ligence: 


**i 


(a)  By  causing  and  allowing  said  engine  No. 
649  to  move  over  the  said  Murphy  while  he  was 
about  the  duties  of  his  employment  so  as  to 
crush  and  mangle  him. 

''(b)  In  failing  and  omitting  to  see  that  the 
said  Murphy  whose  whole  attention  was  di- 
rected upon  the  work  which  he  was  required  to 
do  and  who  was  totally  unaware  of  the  terrible 
danger  in  which  he  was  placed,  got  himself 
into  a  position  of  safety  before  moving  said 
engine  No.  549. 

"(c)  In  failing  and  omitting  to  give  the  said 
Murphy  any  notice  or  warning  that  said  en- 
gine was  about  to  be  moved,  so  that  he  would 
know  what  was  going  on. 

"(d)  In  not  causing  and  requiring  and  seeing 
that  the  said  Murphy  was  in  a  place  of  safety 
before  moving  said  engine,  whidi  said  defend- 
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ante  kncfw  that  the  said  Murphy  "was  bogfly  en- 
gaged in  repairing,  and  his  whole  mind  and  at- 
tention was  directed  to  his  work. 

**(e)  In  causing  and  allowing  the  said  Thom- 
as J.  Sheehan,  who  was  a  machinist,  and  nn- 
anthorized  to  do  so,  to  more  said  engine  and 
thus  cause  the  death  of  the  said  Michael  J. 
Murphy. 

"(f)  In  failing  and  omitting  to  provide  the 
said  Murphy  with  a  reasonably  safe  place  to 
work  by  reason  of  the  facts  above  set  forth.'' 

[1]  A  reading  of  the  evidence  will  deter- 
mine in  the  affirmative  that  there  was  evi- 
dence to  sustain  some  of  the  specifications 
of  negligence,  and  that  the  evidence  was 
susceptible  of  more  than  one  inference,  un- 
der a  long  line  of  decisions  of  this  court  this 
fact  automatically  carries  the  case  to  the 
Jury,  and  it  would  have  been  reversible  er- 
ror on  the  part  of  his  honor  either  to  have 
granted  a  nonsuit  or  have  directed  a  verdict 
as  asked  for. 

The  exceptions  raising  these  questions  are 
overruled. 

[2]  E/Zception  raising  the  third  question 
is  overruled  on  the  ground  the  evidence 
shows  that  Sheehan  was  not  the  only  agency 
by  which  the  deceased  was  injured  and  died. 
The  evidence  conclusively  shows  that  other 
agents  and  servants  were  in  some  manner 
careless  and  negligent,  which  in  some  man- 
ner contributed  as  a  proximate  cause  of  de- 
ceased's Injury  and  death. 

The  testimony  shows  that  Sheehan  was 
not  the  sole  agency  that  brought  about  de- 
ceased's death. 

Judgement  affirmed. 

OABT,  G.  J.,  and  FBASEB  and  OOTH- 
BAK,  JJ.,  concur. 


(m  8.  c.  1) 

MASSEY   V.    MINES,   Dlreeter  Qenoral  and 
Agent  of  Railroads. 

(Supreme  Court  of  South  Carolina.     Aug.  1« 

ld21.    On  Petition  for  Rehearing 

Aug.  10,  1921.) 

1.  Raltroails  e=95i/2>  New,  vol.  6A  Key-No.  Se- 
ries^Federal  Director  General  not  liable  In 
psnHlva  damages  for  willful  tort  of  agents. 

The  federal  Director  General  of  Railroads 
in  control  of  a  railroad  is  not  liable  in  punitive 
damages  for  the  willful  tort  of  his  agents  and 
servants. 

On  Petition  for  Rehearing. 

2.  Appeal  and  error  ^=s>ll5l(l)-i^ppeal  be* 
isg  from  portion  of  verdict  allowing  punitive 
damages.  Judgment  should  have  been  modffl. 
eatlon  of  trial  court's  Judgment  to  such  ox- 
teit. 

Where  defendant  federal  Director  General 
of  Railroads  appealed  only  from  such  portion 
of  verdict   against   him    as   allowed   punitive 


T.  HINSB  igx 

damages  for  the  willful  tort  of  his  agents  and 
servants,  the  judgment  of  the  Supreme  Court 
should  have  been  a  modification  to  such  ex* 
tent  of  the  Judgment  of  the  trial  court,  both  for 
actual  and  punitive  damages,  and  not  an  order 
for  new  trial  nisi. 

Appeal  from  Common  Pleas  ClJNmit  Court 
of  York  County ;  W.  H.  Townsend,  Judge. 

Action  by  Jessie  H.  Massey  against  Walker 
D.  Hines,  Director  General  and  Agent  of 
Railroads.  From  Judgment  for  plaintiif,  de- 
fendant appeals.  Judgment,  in  so  far  as  for 
actual  damages,  affirmed,  in  so  far  as  for 
punitive  damages,  reversed. 

Glenn  &  Glenn,  of  Chester,  and  Thomas  F. 
MqDow,  of  York,  for  appellant 

Samuel  E.  McFadden,  of  Chester,  and  John 
R.  Hart,  of  Ycnrk,  for  respondent 

OOTHRAN,  J.  The  sole  question  in  this 
case  is  whether  or  not  the  Director  General 
of  Railroads  while  in  federal  control  of  a 
railroad  is  Ua|i>le  in  punitive  damages  for 
the  willful  tort  of  his  agents  and  servanta 

[1]  Tlie  question  is  answered  in  the  nega- 
tive by  the  decisions  of  this  court  in  Rowell 
V.  Hines,  114  S.  a  839,  108  S.  E.  546;  Ginn 
V.  H-fnes,  114  S.  C.  236»  lOS  S.  B,  548,  and  by 
the  decision  of  the  Supreme  Court  of  the 
United  States  in  Missouri,  etc,  Railroad  Co. 
V.  Ault,  decided  June  1,  1921,  256  U.  S.  — , 
41  Sup.  Ct  593.  65  U  Ed.  — ,  where  it  is 
declared : 

"The  puh>ose  for  which  the  government  per- 
mitted itself  to  be  sued  was  compensation,  not 
punishment" 

The  Judgment  of  this  court  is  that  so  much 
of  the  Judgment  of  the  circuit  court  as  is 
for  $8,000  actual  damages,  be  affirmed,  and 
that  so  much  of  the  Judgttent  as  is  ft>r  ' 
$12,000  punitive  damages  be  reversed. 

QARY,  0.  J.»  and  WATTS  and  FRASBSt, 
JJ.,  concur. 


On  Petition  for  Rehearing. 

PER  CURIAM,  [t]  The  appellant  herein  has 
filed  a  petition  for  a  rehearing  of  this  appeal 
upon  the  ground  that  the  appeal  was  only 
from  such  portion  of  the  verdict  as  allowed 
punitive  damages,  and  that  the  Judgment  of 
this  court  should  have  been  a  modification 
of  the  Judgment  to  that  extent  and  not  an 
order  for  a  new  trial  nisL  The  position  of 
the  appellant  is  sustained.  Salley  v.  Rail- 
road Co.,  79  S.  C.  388,  60  S.  B.  ^ ;  ElHson 
V.  Railroad  Co..  94  S.  C.  431,  77  S.  ti.  723, 
78  S.  E.  231 ;  DeLeach  v.  Railroad  Co.,  106 
S.  C.  155,  90  S.  E.  701 ;  Calhoun  v.  Railroad 
Co.,  106  S.  E.  781.    The  agreed  case  shows : 

''The  appellant  now  appeals  to  the  Supreme 
Court  from  so  much  of  the  verdict  and  Judgment 
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as  awarded  punitive  damages  to  the  respond- 
ent, and  asks  that  the  verdict  and  judgment  in 
80  far  as  punitive  damages  are  concerned  be  set 
aside  and  vacated.  The  appellant  by  this  ap- 
peal makes  no  question  as  to  the  verdict  for 
$8^000  actual  damages,  and  only  appeals  from 
the  verdict  and  judgment  for  punitive  damages. 
The  appellant  does  not  ask  for  a  new  trial,  but 
does  ask  that  the  verdict  and  judgment  for 
$12,000  punitive  damages  be  reversed,  set 
aside,  and  vacated  by  this  court." 

The  argument  for  the  respondent  states: 

"Defendant  appeals  to  this  court  only  as 
against  punitive  damages  awarded  plaintiff,  and 
upon  the  legal  ground  that  under  the  law 
the  defendant.  Director  General,  as  Agent  of 
Railroads,  cannot  be  sued  for  willfulness,  and 
therefore  no  recovery,  verdict,  or  judgment 
can  be  had  against  him  for  punitive  damages. 
And  this  is  the  whole  question  presented  by 
this  appeal." 

It  is  ordered  that  the  Judgment  at  the  loot 
ol  the  opinion  which  has  been  filed  be  strick- 
en out,  and  the  following  substituted  in 
lieu  thereof: 

The  judgment  of  this  court  is  that  so 
much  of  the  judgment  of  the  circuit  court  as 
is  for  $8,000  actual  damages  be  affirmed,  and 
that  so  much  of  the  Judgment  as  is  for 
$12,000  punitive  damages  be  reversed. 


(116  S.  C.  469) 

RYAN  V.  NEW  ENGLAND  MUT.  LIFE  INS. 
CO.    (No.    10672.) 

(Supreme  Court  of  South  Carolma.   June  80, 

1921.) 

insurance  «=>668(l5)~Wbether  Insurer,  In 
accepting  usual  premium  and  f  alii  no  to  re- 
ply to  Insured's  letter  stating  his  understand- 
«  ing  of  policy  terms,  waived  payment  of  extra 
war  premium  held  for  Jury. 
Under  a  life  insurance  policy  limiting  the 
insurer's  liability,  unless  the  insured,  if  he  en- 
gaged in  military  service  in  time  of  war,  paid 
an  extra  premium  within  81  days,  where  in- 
sured, more  than  81  days  after  entering  an 
officer's  training  school,  wrote  to  the  company's 
agent,  informing  him  of  such  fact  and  asking 
whether,  if  he  died  in  the  service,  his  benefi- 
ciary could  collect,  to  which  the  agent  replied 
that  she  could,  but  that,  when  he  received  his 
commission,  he  must  pay  the  extra  premium, 
whereupon  insured  wrote,  enclosing  a  check  for 
the  regular  premium,  and  stating  he  understood 
from  the  agent's  letter  that  until  he  went 
abroad  there  was  no  extra  premium,  and  the 
agent  accepted  the  premium  and  made  no  reply, 
such  letter  was  admissible,  the  evidence  show- 
ing it  had  been  received,  and  the  contents,  if 
correctly  stated  by  plaintiff,  tending  to  show 
waiver,  which  was  for  the  Jury. 

Cothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  M.  L.  Smith,  Special 
Judge. 


Action  by  Loretta  M.  Ryan  against  the 
New  England  Mutual  Life  Insurance  Ocnn- 
pany.  Verdict  for  plaintilf,  and  defendant 
appeals.     Affirmed. 

Lee  &  Moise,  of  Sumter,  and  Buist  &  Buist, 
of  Charleston,  for  appellant 
John  H.  dnifton,  of  Sumter,  for  respondent. 

• 
GART,  C.  J.  This  is  an  action  on  a  policy 
of  life  insurance,  issued  by  the  defendant, 
to  Jno.  B.  Ryan,  Jr.,  on  the  26th  of  July,  1917, 
in  the  sum  of  $2,500,  wherein  his  wife,  the 
plaintiff,  was  named  as  the  beneficiary. 

The  application  of  Jno.  B.  Ryan,  Jr.,  for 
the  insurance,  contained  these  words: 

''I  further  agree  that  said  policy  shall  be 
void,  if  within  five  years  from  its  date,  I  en- 
gage in  military  or  naval  service  in  time  of 
war,  without  the  written  consent  of  the  com- 
pany previously  obtained.*' 

The  supplemental  application  contains  this 
provision: 

'*If  within  five  years  from  the  date  of  this 
policy  the  insured  shall  engage  in  any  military 
or  naval  service  In  time  of  war,  the  liability 
of  the  company  in  event  of  the  death  of  the  in- 
sured while  so  engaged,  or  within  six  months 
thereafter,  will  be  limited  to  the  return  of  the 
premiums  paid  hereon,  exclusive  of  any  extra 
premium  paid  for  military  or  naval  service* 
less  any  indebtedness  to  the  company  hereon; 
unless  before  engaging  in  such  service  or  with- 
in thirty-one  days  thereafter,  or  at  the  time  of 
paying  the  first  premium  due  hereon,  if  the  in- 
sured shall  be  then  so  engaged,  the  insured 
shall  pay  to  the  company  at  its  home  office  in 
Boston,  Mass.,  such  extra  premium  as  may  be 
required  by  the  company,  and  in  like  manner 
shall  pay  annually  thereafter  on  each  anniver- 
sary  of  this  policy  or  within  thirty-one  days 
thereafter,  while  the  insured  shall  continue  to 
be  so  engaged,  such  extra  premium  as  may  be 
required  by  the  company." 

The  policy  thus  provides: 


(«r 


'This  clause  is  by  mutual  agreement  attach- 
ed to  said  policy  prior  to  its  delivery,  and  is 
hereby  expressly  incorporated  therein.*' 

The  plaintiff  introduced  in  evidmoe  tb» 
following  letter: 

**Greenville,  S.  0.,  Box  807,  June  23,  1918. 

"Bir.  Rogert  J.  Guinn,  Atlanta,  Ga.— Dear 
Sir:  On  May  15,  1918,  I  entered  tbe  service 
of  the  United  States  by  becoming  a  member  of 
the  Fourth  Officers'  Training  School  at  Camp 
Sevier.  Will  you  advise  me  by  return  mail 
what  effect  this  will  have  on  my  policy  No. 
837355,  which  was  issued  in  July  1917. 

"If  I  am  killed  or  die  in  the  service,  whether 
while  in  this  country  or  abroad,  can  my  bene- 
ficiary collect  this  policy? 

"Awaiting  your  reply  before  paying  the  pre* 
mium  due  on  July  26,  1918,  I  remain, 

"Yours  very  truly,  J.  B.  Ryan,  Jr." 

"Box  807,  Greenville,  S.  C. 
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bon  copies,  and  I  wrote  them  and  made  the 
carbon  copies.    I  had  no  typewriter,' 


Also  the  foUowing: 

''Atlanta,  Ga.,  Jnne  25,  1918. 
"Mr.  John  6.  Ryan,  Jr.,  Box  807,  Green- 
ville, S.  C— Dear  Sir:  Re:  Policy  No. 
337355.  We  have  yoar  favor  of  the  23d  and 
note  that  on  May  15th  yon  became  a  member 
of  the  Officers'  Training  School,  and  making 
inquiry  concerning  your 'policy.  In  reply  beg 
to  advise  that  in  the  event  of  your  policy  be- 
coming a  claim  while  you  are  in  service,  at 
.  home  or  abroad,  the  same  is  payable  to  your 
wife.  But  you  will  please  be  advised  that  when 
you  receive  your  commission  you  wiU  have  to 
pay  the  extra  war  premium,  which  is  $87.60 
per  thousand  per  year. 

'^Trusting  this  is  the  information  de  sored,  we 
are 

Tours  truly,  R.  J.  Guinn, 

General  Agent.  H.** 

Also  the  following  letter: 

'•June  30,  1918,  Greenville,  S.  C,  Box  807. 

"Mr.  R.  J.  Guinn,  Atlanta,  Ga.  Care  of  New 
Sfaigland  Mutual  life  Insurance  Ck>.  Dear  Sir: 
Replying  to  yours  of  June  25th,  I  am  inclosing 
herewith  check  for  $81.50  for  premium  on  my 
policy  No.  337355.  Also  am  inclosing  order 
for  my  share  of  surplus  profit  to  become 
$28.00  paid-up  insurance. 

"I  understand  from  yonrs  of  the  25th,  that 
until  I  go  abroad  there  is  no  extra  war  pre- 
mium due  on  my  policy. 

"Yours  very  truly,  J.  B.  Ryan,  Jr. 

"Please  send  receipt  to  Box  807,  Greenville, 
S.  0.- 

Jolm  Bh  Ryan,  Jr.,  was  commissioned  a 
second  lieutenant  of  infantry  on  the  25th  of 
August,  1918»  and  died  on  the  4th  of  Oc- 
tober, 19ia 

The  following  statement  appears  in  the 
record: 

Ijetter  from  Jno  B.  Ryan,  Jr^  to  R.  J.  Guinn, 
dated  June  30,  1918,  offered  in  evidence.  The 
defendant's  attorney  objects  to  the  introduction 
of  the  letter,  there  being  no  proof  that  it  was 
ever  mailed  or  received  by  Mr.  Guinn,  and  that 
a  waiver  of  a  condition  in  a  policy  of  insur- 
ance could  not  be  established  by  an  alleged  let- 
ter claimed  to  have  been  written  and  mailed 
without  proof  that  the  same  was  received  by 
the  company  or  some  officer  or  agent  of  the 
company. 

The  plaintiff  testifies  on  cross-examination 
by  defendant's  attorney,  and  also  on  direct  ex- 
amination by  plaintiff's  attorney,  that  she  wrote 
the  letter  in  question,  mailed  it  at  the  main 
post  office  in  Greenville,  S.  G.,  duly  stamped 
and  addressed  to  Mr.  Robert  J.  Guinn,  at  At- 
lanta, Ga.  "I  knew  the  address  of  Mr.  Guinn, 
and  had  received  letters  from  him."  Over  de- 
fendant's attorney's  objection  letter  introduced 
hi  evidence  and  marked  Exhibit  D.  "In  this 
letter  that  my  husband  dictated  to  me,  in  which 
it  Bays.  'Check  inclosed  for  $81.50,'  the  check 
was  pnt  in  that  letter,  in  the  letter  of  June 
30.  1918.  We  left  Camp  Sevier  about  July.  I 
don't  remember  the  exact  date,  and  went  to 
Camp  Gorden  at  Atlanta,  and  was  called  back 
to  Camp  Wadsworth.  WTiile  in  camp  I  kept 
copies  of  the  letters.    I  had  a  book  with  car- 


tf 


R.  J.  Guinn  thus  testified  in  behalf  of  the 
defendant: 

''The  premium  due  in  July,  1918,  was  paid 
to  me  by  check.  I  had  no  original  letter  in- 
closing the  check.  There  was  no  such  letter 
that  I  remember.  Usually  no  letter  accom- 
panied the  check.  I  am  positive  that  no  let- 
ter came  with  this  remittance.  If  any  letter 
did  come,  I  am  positive  no  notice  was  sent  with 
the  premium  that  Mr.  Ryan  was  in  the  service. 
I  am  positive  that  no  letter  came  other  than 
this:  'Enclosed  find  check  for  premium.'  Most 
of  them  just  send  check  with  no  letter.  *  •  * 
I  attend  to  all  the  correspondence  out  of  the 
ordinary;  all  letters  from  the  policy  holders 
that  required  an  answer  were  answered  by  me 
personally,  or  I  would  give  direction  as  to  how 
to  answer  the  same.  ♦  •  •  I  have  made 
search  of  all  letters  in  onr  files  and  all  copies 
of  letters,  and  have  not  found  the  original  let- 
ter from  John  B.  Ryan,  Jr.,  alleged  to  have 
been  written  on  Jnne  30,  1918." 

Upon  the  close  of  the  defendant's  testi- 
mony, the  defendant  moved  to  strike  the 
letter  from  the  record,  on  the  ground  that 
it  had  been  admitted  in  evidence  by  reason 
of  the  presumption  that  the  letter  having 
been  mailed  according  to  the  plaintUTs  tes- 
timony, it  was  presumed  to  have  been  re- 
ceived, but  that,  the  defendant's  testimony 
having  conclusively  shown  that  the  letter  had 
not  been  received,  the  presumption  had  been 
rebutted.  His  honor  refused  to  strike  the 
letter  from  the  record. 

At  the  dose  of  all  the  testimony,  the  de- 
fendant's att^neys  made  a  motion  for  the 
direction  of  a  verdict,  which  was  refused. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  claimed,  and  the  de- 
fendant appealed  upon  exceptions,  which  will 
be  reported. 

The  appellant's  attorneys  did  not  argrue 
the  exceptions  separately,  nor  do  we  deem  it 
necessary  to  consider  them  in  detail. 

There  is  no  question,  that  the  letter  which 
Jno.  B.  Ryan,  Jr.,  mailed  to  the  defendant, 
inclosing  the  check  for  181.50,  in  payment 
of  the  second  premium,  due  on  his  policy  of 
insurance,  was  delivered  to  the  defendant. 
But  the  issue  was  whether  the  contents  of 
the  letter  were  correctly  stated  in  the  plain- 
tiflTs  testimony.  If  so,  they  tended  to  show 
waiver  on  the  part  of  the  defendant,  and  the 
case  was  properly  submitted  to  the  Jury. 

AfiSrmed. 

WATTS    and  PHASER,  JJ.,  concur. 

OOTHRAN,  J.  (dissenting).  The  facts  of 
this  case  are  very  clearly  stated  in  the  opin- 
ion of  the  Chief  Justice. 

In  reference  to  the  motion  by  the  defend- 
ant to  strike  from  the  record  the  alleged  let- 
ter from  Ryan  to  Guinn,  general  agent  of 
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tbe  defendant,  dated  June  90,  1918,  tbe  mo-t 
tion  was  properly  refused.  Mrs.  Ryan  teati- 1 
fled  that  she  personally  mailed  the  original 
letter,  of  which  that  offered  in  evidence  pur- 
ported to  be  a  copy,  in  the  post  office  at 
Greenville,  postage  paid,  containing  check  for 
$81.50.  The  presumption  would  arise  that 
it  was  delivered  in  due  course,  and,  coupled 
with  the  fact  that  the  check  was  received 
and  cashed,  the  burden  of  disproving  receipt 
was  upon  the  defendant.  This  raised  an  isp 
sue  of  fact  which  was  properly  submitted  to 

the  jury. 

It  was  also  a  question  of  fact  for  their  de- 
termination whether  or  not  the  purported 
copy  truly  represented  the  contents  of  the 
original  letter.  For  the  purpose  of  this  ap- 
peal from  the  order  refusing  to  direct  a  ver- 
dict for  the  defendant,  I  will  assume  that  the 
letter  of  June  30th  was  received  by  the  de- 
fendant, and  that  the  copy  In  evidence  is  a 

correct  one. 

The  question  for  determination  Is  whether 
or  not  the  conduct  of  the  general  agent  in 
reference  to  this  letter  constituted  such  evi- 
dence of  waiver  or  estoppel  as  required  the 
submission  of  that  issue  to  the  jury. 

To  restate  the  facts  bearing  immediately 
upon  this  issue:  The  poUcy  was  issued  July 
26,  1917,  and  the  initial  premium  of  $81.60 
was  paid  at  that  time.  On  May  16. 1918,  the 
Insured  entered  an  officers*  training  school, 
I  assume  not  having  enlisted  at  that  tim^ 
but  In  fact  entering  the  military  service.  On 
June  23,  1918,  he  wrote  the  general  agent 
notifying  him  of  that  fact  and  submitting  to 
him  this  question,  the  answer  to  whidi  he  de- 
sired before  paying  the  second  pranium : 

"If  I  am  Wled  or  die  in  the  service  whether 
while  in  this  country  or  abroad,  can  my  bene- 
ficiary collect  this  policy?" 

—to  which  letter  the  general  agent  replied, 
June  25, 1918: 

*1n  the  event  of  your  policy  becoming  a 
claim  while  you  are  in  service,  at  home  or 
abroad,  the  same  is  payable  to  your  wife.  But 
you  will  please  be  advised  that  when  you  re- 
ceive your  commission  you  will  have  to  pay 
the  extra  war  premium,  which  is  $37.60  per 
thousand  per  year." 

Then  comes  the  questioned  letter,  dated 
June  30, 1918,  from  the  insured  to  the  gener- 
al agent,  acknowledging  his  letter  of  the  25th 
and  inclosing  check  for  $8]JH),  and  closing 
with  tills  statement: 

"I  understand  from  yours  of  26th  that  until 
I  go  abroad  there  is  no  extra  war  premium  due 
on  my  policy.' 


ft 


This  letter,  if  received,  does  not  appear  to 
have  been  answered.  The  defendant  cashed 
the  check,  applying  it  to  the  second  ordinary 
premium  due  July  26,  1918.  The  Insured 
was  commissioned  as  second  llentenant  In 
August,  was  transferred  to  Camp  Gordon, 


and  thence  to  Camp  Wadsworth,  where  he 
died  in  the  service  on  October  4th.  No  pay- 
ment of  the  war  premium  was  made  by  him, 
and  no  notice  given  to  the  defendant  of  his 
having  been  commissioned;  the  only  notice 
given  being  June  23,  1918,  of  his  having  en- 
tered the  Officers'  Training  School  at  Camp 
Sevier  on  May  15,  1918. 

The  condition  quoted  in  the  leading  opin- 
ion from  the  application,  providing  for  an 
annulment  of  the  policy,  is  broader  than  the 
conditions  set  forth  in  the  rider  to  the  pol- 
icy, which  contains  the  war  clause.  The  lat- 
ter must  control  the  former,  and  the  former 
goes  out  of  the  case,  particularly  as  it  was 
shown  that  the  letter  of  June  25th  amounts 
to  a  waiver  of  the  written  permissicm  requir- 
ed by  the  former. 

The  leading  opinion  declares  that  the  con- 
tents of  the  letter  of  June  30, 1918,  tended  to 
show  a  waiver  by  the  defendant  of  the  re- 
quirement in  question.  It  is  an  inadvertence, 
of  course,  to  say  that  the  contents  of  the  let- 
ter could  possibly  have  this  effect;  that  let- 
ter simply  contained  a  statement  by  the  in- 
sured of  his  understanding  of  the  conditions 
of  the  policy;  what  he  thought  could  not 
bind  the  oompany.  What  was  intended,  I  as- 
sume, is  that. the  acceptance  of  the  premium, 
accompanied  as  the  remittance  was  with  a 
statement  of  the  insured's  apprehension  of 
the  contract,  unanswered  and  uncorrected* 
was  evidence  of  such  waiver.  That  is  prac- 
tically the  sole  issue  in  this  appeaL 

It  will  be  noted  that  the  insured  was  in- 
formed of  the  condition  in  the  policy,  and  on 
June  23d,  after  he  had  entered  the  training 
school,  but  before  he  was  enlisted  or  com- 
missioned, anticipating  that  he  would  be 
commissioned,  he  made  Inquiry  of  the  com- 
pany  as  to  the  effect  his  Altering  the  train- 
ing school  would  have  on  his  policy,  and, 
further  as  to  the  effect  of  his  dying  In  the 
service,  In  this  country  or  abroad,  informa- 
tion which  he  stated  he  needed  **before  pay- 
ing the  premium  due  on  July  26, 1918.'*  The 
general  agent  of  the  company  promptly,  two 
days  later,  on  June  25th,  replied  in  as  plain 
language  as  could  possibly  be  employed: 

'^When  you  receive  your  commission  you  will 
have  to  pay  the  extra  war  premium,  whic^  i» 
$37.50  per  thousand  per  year," 

Following  this  letter,  and  spedflcally  to 
reply  to  it,  the  insured,  on  June  30th,  still 
prior  to  the  date  of  his  commission  August 
26th,  and  notwithstanding  the  plain  terms 
of  the  policy  and  the  plainer  terms  of  the 
general  agent's  letter  of  June  25th,  expresses 
his  construction  of  the  poli<^  and  the  letter 
to  be  that  no  extra  war  premium  was  due 
upon  his  policy  until  he  went  abroad.  This 
misconstruction  does  not  apx>ear  to  have  been 
corrected  by  the  general  agent,  and  the  oon 
tention  of  the  plaintiff  is  that  this  conduct 
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on  Ills  part  was  sufficient  erldeiioe  of  walT- 1  tually  misled  the  other  to  his  prejudice.**   Id. 


er  to  carry  the  case  to  the  Jury. 

I  adhere  to  the  opinion  expressed  by  me 
in  the  case  of  Watson  v.  W.  O.  W.,  108  &  SL 
145,  recently  filed,  that  the  f^usts  here  do 
not  present  a  case  of  forfeiture,  and  that 
therefore  waiver  has  no  application.  My 
views  stated  therein  need  not  he  repeated 
here.  Particular  attention  however  is  call- 
ed to  the  quotation  from  the  Arkansas  Case 
of  MUler  v.  Ass'n,  138  Ark.  442,  212  S.  W. 
310,  7  A.  L.  R.  87&  See,  also,  Reid  ▼.  Assur. 
Ck).,  204  Mo.  App.  643,  218  S.  W.  957. 

The  real  question  is  whether  or  not  the 
failure  of  the  general  agent  to  correct  the 
misapprehension  of  the  wife  of  the  insured 
expressed  in  the  letter  of  June  30^  purporting 
to  have  been  signed  by  the  insured,  was  such 
evidence  of  estoppel  (not  waiver)  as  Justified 
or  required  the  submission  of  that  issue  to 
the  Jury.  In  other  words,  it  involved  the  ap- 
plication of  the  principle  of  estoppel  by  si- 
lence. 

In  the  first  place^  it  is  by  no  means  certain' 
that,  if  the  general  agent  had  replied  to  that 
letter,  stating  to  the  insured  that  he  was  mis- 
taken, that  the  policy  in  his  possession  plain- 
ly showed  that  the  war  assessment  had  to 
be  paid  within  31  days  aft^  his  enlistment, 
that  his  letter  of  but  5  days  before  also 
plainly  called  his  attention  to  this  require- 
ment, the  insured  would  have  paid  the  war 
assessment.  It  is  entirely  problematical; 
there  is  absolutely  no  evidence  that  he  would. 
It  is  Just  as  reasonable  to  suppose  that  he 
would,  in  order  to  have  the  war  assessment, 
have  kept  the  policy  alive  as  to  all  contin- 
grndes  except  that  not  assumed  by  the  com- 
pany, suspended  for  the  time  being,  to  re- 
sume its  normal  state,  as  a  bough  when  the 
restraining  force  is  released. 

But  assume  that  he  would  have  paid  the 
assessment  if  his  error  had  been  corrected: 
The  well-established .  principles  of  estoppel 
by  silence  demonstrate  conclusively  to  my 
Bind  that  th^  cannot  avail  the  plaintifl!  un- 
der the  admitted  facts  here.  'To  make  the 
silence  of  a  party  operate  as  an  estoppel,  the 
circumstances  must  have  been  such  as  to 
render  it  his  duty  to  speak.**  16  Oyc  75$^. 
What  made  it  the  duty  of  the  general  agent 
to  correct  so  inexcusable  an  error?  There 
was  the  policy;  there  was  the  letter  of  June 
30th;  nothing  could  have  been  plainer. 
**The7  would  not  hear  Moses  and  the  proph- 
ets**; a  third  impressment  ofl!ered  no  hc^pe 
that  he  would  be  convinced.  "It  is  essen- 
tial that  he  should  have  had  knowledge  of 


761.  There  is  nothing  to  show  that  if  the  er- 
ror had  been  corrected  the  insured  would 
have  complied,  and  that  he  was  therefore 
''actually  misled.**  McCSormac  v.  Bvans,  107 
&  a  43,  92  S.  B.  19. 

"One  is  not  estopped  by  silence  when  both 
parties  know  or  have  equal  means  of  know- 
ing the  truth."  21  C.  J.  1152,  dting  Wingert 
V.  Snouffer  &  Ford,  134  Iowa,  97,  108  N.  W. 
1035,  111  N.  W.  432;  Spahr  v.  Cape,  143  Mo. 
App.  114, 122  S.  W.  379;  Garvey  v.  Harbison- 
Walker  Refractories  Co.,  213  Pa.  177,  62  Atl. 
778.  The  insured  had*  not  only  the  policy, 
but  the  letter  of  June  25th,  and  his  first  let- 
ter of  the  23d,  shows  that  his  attention  had 
been  called  to  the  subject.  'TThe  party  rely- 
ing thereon  must  not  have  had  the  means 
of  knowing  the  true  state  of  facts.'*  10  IL  C. 
li.  684.  The  party  claiming  an  estoppel  has 
no  right  to  shut  his  eyes  to  a  condition  that 
he  not  only  has  full  opportunity  of  learning, 
but  which  is  actually  and  pointedly  called 
to  his  notice.  Bstoppel  by  silence  is  classed 
as  a  species  of  implied  misrepresentation, 
a  species  of  fraud.  How  can  this  implication 
stand  in  the  light  of  the  express  provisions 
of  the  policy  and  the  letter  of  June  25th? 
"Bstoppel  by  silence  can  only  arise  when  the 
sUenoe  would  amount  to  a  fraud,  actual  or 
constructive.**  *  21  0.  J.  1152.  Is  there  the 
faintest  suggestion  of  such  a  thing  in  the  con- 
duct of  the  general  agent?  As  is  held  In 
Scaife  v.  Thomson,  15  S.  G.  368: 

''There  is  not  the  slightest  evidence  warrant- 
ing the  belief  that  their  sfience  or  nonaction 
was  indnced  by  an  intention  to  deceive.** 

Item  these  condusiona,  it  is  my  opinion 
it  follows  that  the  circuit  Judge  was  in  er- 
ror in  not  directing  a  verdict  for  the  plabi- 
tiff  for  the  amount  of  the  premiums  paid, 
as  requested  by  the  defendant 

I  think  that  he  was  in  error  also  in  ex- 
cluding the  testimony  of  Miss  Hanft,  the 
stenographer,  to  the  efl!ect  that  if  the  letter 
of  June  30th  had  been  received  she  would 
have  corrected  the  apparent  misapprehension 
of  the  insured*  Ordinarily  testimony  of  what 
a  witness  would  have  done  under  certain  as- 
sumed circumstances  is  too  speculative  and 
uncertain  to  have  any  great  probative  force, 
although  such  testimony  in  the  matter  of  the 
d^ivery  of  a  telegram  has  frequently  been 
received.  Walltogford  v.  Tel.  Co.,  53  S.  C. 
410,  31  S.  E.  275.  But  is  a  case  of  this  na- 
ture, where  the  plaintiff  relies  upon  estop- 
pel by  silence,  so  much  a  matter  of  intention. 


the  facts,  and  that  the  adverse  party  should  i  good  faith,  the  absence  of  fraud,  or  a  pur- 
have  been  ignorant  of  the  truth."    Id.    *l.t   pose  to  deceive,  the  testimony  should  have 


must  appear  that  it  was  his  duty  to  speak, 
and  that  his  silence  or  passive  conduct  ac- 


been  received  as  throwing  light  upon  the  es- 
sential feature. 
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QORDON  et  ai.  v.  BELL  «t  al.    (N«.  10683.) 

(Supreme  Court  of  South  Carolina.     Auf.  1, 

1921.) 

1.  Statutes  ^s»225— Construed  together  when 
relating  to  same  subject-matter. 

Statutes  relating  to  the  same  subject-matter 
must  be  read  together  and  effect  given  to  each 
unless  they  are  totally  inconsistent. 

2.  Schools  and  sohool  districts  ^=s>  1 54— Statute 
relative  to  transfer  of  children  between  dis- 
tricts not  repealed.. 

Relatiye  to  the  right  to  transfer  children 
from  one  district  to  another  within  the  coun- 
ty, Act  Feb.  21,  1919  (31  St.  at  Large,  p.  63), 
amendatory  of  Civ.  Code  1912,  S  1756,  did  not 
repeal  Act  Feb.  23,  1912  (27  St.  at  Large,  p. 
619),  amendatory  of  Civ.  Code  1902,  |  1214, 
now  section  1756  of  Code  of  Laws;  the  acts 
both  being  amendatory  and  not  inconsistent. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeyille  County;  Franlc  B.  Gary,  Judge. 

Suit  by  W.  S  Gordon  and  another  against 
J.  R.  Bell  and  others,  trustees,  etc.  Decree 
for  defendants,  and  complainants  appeal. 
Affirmed.  • 

J.  M.  Nickles»  of  Abbeville,  for  appellants. 
William  P.  Greene,  of  Abbeville,  for  re- 
spondents. 

WATTS,  J.  This  is  an  action  for  injunc- 
tion, and  is  an  appeal  from  an  order  of  bis 
nonor  Judge  Gary.  Tbe  only  question  rais- 
ed by  tbe  appeal  is  wbetber  cblldren  can  be 
legally  transferred  from  one  school  district 
wltbin  the  same  county  without  the  consent 
of  tbe  trustees  of  tbe  district  to  which  the 
transfer  Is  sought  to  he  made.  Tbe  solutlcm 
of  tbis  question  depends  on  wbetber  tbe  act 
of  1912  (Act  Feb.  23,  1912  [27  St.  at  Large, 
p.  619]),  with  reference  to  tbe  transfer  of 
cblldren  from  one  school  district  to  another 
was  repealed  by  tbe  passage  of  tbe  act  of 
1919  (Act  Feb.  21,  1919  [31  St.  at  Large,  p. 
63])  on  tbe  same  subject.  The  question  since 
tbe  act  of  1919  Is  purely  academic,  except 
for  tbe  costs  of  this  case,  and  that  is  prac^ 
tically  the  only  substance  now  In  the  case. 

[1, 2]  His  bonor  Judge  Gary  beld  that  tbe 
amendatory  act  of  1912  was  a  valid  enact- 
ment and  should  be  given  force,  unless  It  was 
subsequently  repealed  by  tbe  act  of  1919,  and 
that  tbe  act  of  1919  did  not  repeal  tbe  act 
of  1912 ;  that  there  was  no  expression  in  tbe 
act  of  1919  indicating  an  intention  to  repeal 
tbe  act  of  1912,  and  there  was  no  inconsist- 
ency or  repugnancy  between  the  two  acts. 
The  two  acts  must  be  read  together  and  effect 
given  to  each  unless  they  are  totally  incon- 
sistent. The  statutes  In  question  relate  to 
the  same  subject-matter.  No  intention  is 
expressed  in   the  latter  act   to  repeal  tbe 


former  act  They  must  be  construed  togeth- 
er and  effect  given  to  each. 

The  passage  of  the  act  of  1919  was  an 
amendment  to  section  1756,  which  bad  been 
heretofore  amended  by  tbe  act  of  1912,  and 
was  in  effect  simply  another  amendment,  and 
was  in  no  manner  inconsistent  with  or  in 
conflict  with  tbe  same.  The  acts  relate  to  dif- 
ferent things.  The  amendments  are  tbe  law 
of  the  subject.  Cue  is  not  dependent  on  tbe 
other.  Both  stand,  and  tbe  objects  and  pro- 
visions sought  in  one  amendment  are  not  af- 
fected by  tbe  other  amendment. 

All  exceptions  are  overruled,  and  Judgment 
afOrmed. 

GART,   0.  J.,   and  FRASER>  J.,  concur. 
COTHRAN,  J.,  dlsquaUfled. 


(U6  S.  C.  463) 

KING  V.  HOLLIDAY  et  al.     (No.  10889.) 

(Supreme  Court  of  Sonth  Carolina.    Aug.  1, 

1921.) 


1.  Highways  ^S9l84(4)— Instraotlon  as  to  aa- 
tomobila  driver's  duty  on  seeing  object  on 
highway  held  a  proper  statement  of  law. 

In  an  action  against  an  automobile  owner 
and  his  driver  for  injuries  sastained  by  a  boy 
of  four  when  struck  by  the  car  while  on  the 
highway,  instruction  that  a  person  driving  on 
the  public  highway,  seeing  an  object  thereon* 
especially  if  he  is  driving  a  dangerous  machine, 
mast  use  caution  and  care  and  prudence  to 
avoid  injury,  either  to  himself  or  to  the  object 
on  the  highway,  if  it  be  capable  of  being  in- 
jured, was  a  proper  statement  of  the  law. 

2.  NegMgemoa  ^=>85(3)— Child  under  sevoa  !■• 
capable  of  being  negligent  on  highway. 

A  child  nnder  seven  years  of  age  is  inca- 
pable of  committing  a  trespass  or  of  being  neg- 
ligent, and  in  an  action  by  his  guardian  ad 
litem  for  injuries  sustained  by  him  when  struck 
by  an  automobile  on  the  highway  it  was  imma- 
terial what  use  he  was  malting  of  the  highway 
when  struck. 

3.  Highways  9s»  172(1)  —  Municipal  corpora- 
tions ^=>705(1)— Duty  of  drivers  of  auto- 
mobiles as  to  use  of  due  care  to  avoW  In- 
juries stated. 

It  is  the  duty  of  drivers^  of  automobiles  on 
the  public  streets  and  highways  to  observe  due 
care  and  caution,  as  a  person  of  ordinary  care 
and  caution  is  required  to,  to  avoid  injury  to 
themselves  and  their  property  and  injury  to  the 
persons  and  property  of  others. 

Appeal  from  O>nmion  Pleas  C9.rcuit  Court 
of  Greenville  County;  J.  W.  De  Yore,  Jodse. 

Action  by  B.  G.  King,  as  guardian  ad  litem^ 
against  Casper  Holliday  and  another.  From 
Judgment  for  plaintiff,  defendants  appeal.. 
Affirmed. 
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Martin  &  Blythe,  of  Greenville,  for  appel- 
lants. 

Bonham  &  Price,  of  Greenville,  for  respond' 
ent. 

WATTS,  J.  [1]  This  is  an  appeal  from  a 
Judgment  witered  on  a  verdict  for  $2,000; 
$1,500  actual  and  $500  punitive  damages. 
The  case  was  for  personal  injuries  sustained 
by  James  Hoyt  King,  a  minor  four  years  of 
age  at  the  time  of  the  injury  July  12»  1917. 
THie  injury  was  caused  by  an  automobile  own- 
ed by  Casper  HoUiday  and  driven  by  W.  C. 
Walker.  The  case  was  first  tried  before 
Judge  Peurifoy  and  a  Jury,  and  resulted  in 
a  verdict  in  fovor  of  plaintiff  for  $500.  i 
Judge  Peurifoy  granted  a  new  trial,  and  the 
cause  was  th&a,  tried  before  Judge  De  Yore 
and  a  Jury  at  the  September  term  of  court, 
1920,  for  Greenville  county.  After  verdict 
rendered  defendants  made  a  motion  for  a 
new  trial,  whidi  was  overruled.  The  defend- 
ants then  appealed,  and  by  11  ezcepaons 
impute  error  and  ask  for  reversal.  At  the 
hearing  the  ninth  exception  was  withdrawn. 
Exceptions  1  and  2  question  the  language  of 
the  cJiarge  of  his  honor  in  charging  as  fol- 
lows: 

^I  charge  yon  as  matter  of  law  that  if  a 
person  is  traveling  npon  the  public  highway  and 
sees  an  object  in  the  highway,  especially  if  he 
is  driying  a  dangerous  machine,  it  does  not 
make  any  difference  what  the  object  is,  he  must 
use  caudon  and  care  and  prudence,  as  a  per- 
son of  ordinary  reason  and  prudence  would 
use,  so  as  to  avoid  injury  either  to  himself  or 
to  the  person  who  is  driving  the  car  or  to  the 
object  npon  the  highway,  if  it  be  capable  of  be- 
ing injured." 


serve  due  care  and  caution,  as  a  person  of 
ordinary  care  and  caution  lis  required,  so  as 
to  avoid  injury  to  themselves  and  their  prop- 
erty  and  injury  to  the  persons  and  property 
of  others.  Exceptions  5  and  6,  7,  and  8  are 
overruled.  His  honor  did  not  allude  to  any 
person;  he  told  the  Jury  in  clear,  plain 
language  the  care  that  an  ordinary,  prudent 
person  must  exercise  under  certain  circum- 
stances while  traveling  on  the  public  high- 
ways. He  gave  a  fair  and  dear  declaration 
of  the  law  of  the  case,  an'd  we  were  Impreeo- 
ed  at  the  argument  before  us  that  appellants 
did  not  seriously  rely  on  exceptions  7  and  8. 

Exception  10  is  overruled.  The  court  did 
all  it  could  under  the  drcumstances  develop- 
ed. Appellants  cannot  complain ;  they  got  all 
they  were  entitled  to  as  the  result  of  the 
medical  examination.  His  honor's  ruling 
was  clearly  right.  Eb^ceptlon  11  is  overruled 
under  authorities.  E3x  parte  Hilton,  64  S. 
C.  206,  41  S.  B.  978,  92  Am.  St  Rep.  800; 
State  V.  Ballew,,  83  S.  C.  86,  63  S.  E.  688,  64 
S.  E.  1019,  18  Ann.  Cas.  569 ;  and  State  v. 
Browning,  filed  June,  1921,  108  &  B.  105. 

All  exceptions  are  overruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  FRASEB  and  GOTH- 
RAN,  JJ.t  concur. 


We  see  no  error  in  this,  it  was  a  plain 
statement  by  his  honor  as  to  the  duty  of  a 
person  driving  a  car  on  the  public  high- 
way to  use  ordinary  reason  and  prudence  to 
avoid  injury  to  himself  and  others,  and  is 
good,  sound  law,  well  charged.  .  He  charged 
the  law  applicable  to  the  issues  and  evidence, 
did  not  intimate  any  opinion,  but  left  the 
facts  entirely  to  the  Jury  for  their  deter- 
mination. 

[2]  Complaint  is  also  made  that  the  court 
imposed  a  liability  upon  the  defendants  for 
negligence  In  not  keeping  a  proper  lookout, 
and  in  not  stopping  the  car  If  they  could 
have  seen  the  child,  although  the  Jury  may 
have  found  that  the  child  was  not  using  the 
road  as  a  traveler  and  not  making  a  reason- 
able use  of  same,  in  which  case  the  defend- 
ants would  be  liable  only  for  willfulness. 
These  exceptions  are  overruled.  The  injured, 
a  child  under  seven  years  of  age,  is  incapable 
of  oommitting  a  trespass,  or  being  negligent, 
and  it  makes  no  difference  what  use  he  was 
making  of  the  highway. 

[3]  It  is  the  duty  of  drivers  of  automobiles 
on   the  public  streets  and  highways  to  ob- 1  of  Gaffney,  for  respondents. 


ai6  S.  C.  459) 

MULLINAX  V.  HAMBRIGHT  et  al.      r> 
(No.  10706.) 

(Supreme  (3onrt  of  South  Carolina.  Aug.  1, 

1921.) 

Highways  ^s>96(  I)— Com  plaint  alleging  ueoH- 
oenoe  by  highway  oommission  held  sufBclent 

A  complaint  alleging  that  deceased  was  kill- 
ed on  account  of  the  willful  and  careless  con- 
duct of  defendants,  their  agents  and  servants, 
and  that  the  defendants  constitute  a  highway 
commission,  is  good  against  demurrer,  since 
defendants  are  liable  for  their  wrongful  or 
careless  misconduct  as  such  commissioners, 
even  though  they  may  not  be  liable  for  the  acts 
of  their  employes. 

Cothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  CHrcuit  Court, 
Cherokee  County;   W.  H.  Townsend,  Judge. 

Action  by  John  Mullinax,  administrator, 
against  J.  B.  Hambrlght  and  others  fat  death 
by  wrongful  act  From  a  Judgment  sustain- 
ing demurrer  to  the  complaint,  plaintiff  ap- 
peala    Reversed. 

See,  also,  115  S.  C.  76, 104  S.  B.  309. 

N.  W.  Hardin,  of  Blacksburg,  f<Mr  appe- 
lant. 
Dobscm  &  Vassy,  and  Butler  &  Hall,  all 
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FRASSR,  J.  This  is  an  action  for  deatb 
by  wrongfal  act.  The  complaint  alleges 
that  the  deceased  was  killed  on  account 
of  the  willfal,  reckless,  and  careless  conduct 
of  the  defendants,  their  agents  and  serrants, 
and  that  the  dtfendants  compose  and  con- 
stitute the  Cherokee  highway  commission. 

The  defendants  demurred  to  the  complaint, 
on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
acticm,  in  that  the  defendants  are  not  liable 
for  the  negligence  of  subordinates  engaged 
in  the  work.    The  demurrer  was  sustained. 

The  statute  gives  a  right  of  action  where 
death  is  caused  by  the  wrongful  act  of  an- 
other. It  may  be  that  on  the  trial  it  will  ap- 
pear that  the  death  was  caused,  not  by  the 
negligence  of  the  defendants,  but  by  others 
for  whose  conduct  the  defendants  are  not 
responsible.  But  the  complaint  alleges  that 
the  death  was  caused  by  the  wrongful  act  of 
the  defendants,  and  in  so  alleging  stated  a 
good  cause  of  action. 

The  Judgment  appealed  from  )s  reversed. 

GARY,  O.  J.,  and  WATTS,  J.,  concur. 

GOTHRAN,  J.  (dissenting).  The  circuit 
Judge  In  my  opinion  was  entirely  Justified 
in  sustaining  the  demurrer,  and  the  order  ap- 
pealed from  should  be  affirmed,  for  the  very 
clear  and  convincing  reasons  assigned  by 
him. 

It  is  conceded  that  a  public  ^rvant  or 
agent  is  responsible  for  his  personal  tort 
while  engaged  in  the  public  service,  or  for 
the  torts  of  his  subordinates  employed  by  or 
under  him,  when  he  has  spedflcally  directed, 
or  personally  co-operated  in  the  negligent  act 
which  caused  the  injury;  and  tliis  regardless 
of  the  immunity  of  the  governmental  agency 
which  he  represents.  The  converse  of  this 
proposition  is  thus  expressed  by  the  author- 
ities: 

"It  is  a  well-settled  rule  that  a  public  officer 
is  not  responsible  for  the  acts  or  omissions  of 
sabordinates  properly  employed  by  or  under 
him,  if  such  subordinates  are  not  in  his  private 
service,  bat  are  themseWes  servants  of  the 
government,  unless  he  has  directed  such  acts 
to  be  done,  or  has  personally  co-operated  in  the 
negligence.*'  23  A.  &  B.  882. 

In  Robertson  v.  Bichel,  127  U.  S.  507,  8 
Sup.  Ot  1^86,  82  L.  Ed.  203,  the  court  de- 
clares: 

"A  public  officer  or  agent  is  not  responsible 
for  the  misfeasances  or  positive  wrongs,  or  for 
the  nonfeasances,  or  negligences,  or  omissions 
of  duty,  of  the  subagents  or  servants  or  other 
persons  properly  employed  by  or  under  him, 
in  the  discharge  of  his  official  duties." 

In  29  Cyc  1445,  it  is  said: 

"Public  officers  are  not,  as  a  general  rule, 
liable  for  the  acts  of  subordinates,  even  where 
such  sobordin^^^a  are  employees  rather  than| 


officers,  except  where  the  negligence  of  snch 
subordhiates  is  attributable  to  the  superior.*' 

In  22  R  O.  L.  487: 

"Public  officers  and  agents  of  the  government 
are  not  liable  for  the  acts  or  defaults,  negli- 
gence, or  omissions  of  subordinate  officials  in 
the  public  service,  whether  appointed  by  them 
or  not,  unless  they  direct  the  act  complained 
of  to  be  done,  or  personally  eo-operate  in  the 
negligence  from  which  the  injury  results. 
Where  the  subordinates  have  been  appointed  by 
them  it  is  sufficient  if  they  have  employed  trust- 
worthy persons  of  suitable  skill  and  ability,  and 
have  not  been  negligent  in  selecting  such  sub- 
ordinates." 

The  liability  of  the  highway  oommlssion- 
ers,  public  officers  and  servants.  Is  therefore 
exceptional;  and  if  the  plaintiff  should  de- 
sire to  fix  liability  upon  them  it  Is  essential 
that  he  bring  himself  within  the  exoeptionu» 
which  he  has  utterly  failed  to  do. 

The  allegatidn  in  the  complaint  that  the 
tort  was  committed  by  the  ''defendants,  their 
agents,  and  servants,"  is  not  a  charge  of  di- 
rect negligence  on  the  part  of  the  defendants, 
but  is  plainly  an  effort  to  hold  them  liable  for 
the  tort  of  *'their  agents  and  servants'* ;  this 
is  necessarily  the  effect  taken  in  connection 
with  the  act  creating  the  commission^  as  will 
appear. 

The  office  of  a  county  highway  commission- 
er, created  by  an  act  establishing  such  a  com- 
mission, for  the  purpose  of  financing  and  di- 
recting in  a  general  way  the  work  of  highway 
improvement,  usually  under  a  bond  issue» 
is  a  patriotic  and  gratuitous  service,  imder* 
taken  at  a  personal  sacrifice.  Flew  men  would 
be  found  willing  to  accept  it  with  a  burdoi 
such  as  the  plaintiff  proposes  to  place  upon 
it;  the  personal  responsibility  of  tlie  officer 
for  any  act  of  negligence  committed  by  a  sub- 
ordinate. 

Judicial  cognizance  is  taken  of  the  act  cre- 
ating the  Cherokee  county  commission;  the 
duties  of  the  commission  are  entirely  super- 
visory; the  actual  work  is  directed  to  be 
done  "by  and  through  its  engineers  and  other 
officers  employed  by  it"  It  would  be  anom- 
alous to  hold,  as  this  court  held  upon  the 
former  appeal  (115  S.  C.  76,  104  S.  B.  30&) 
that  the  commission  cannot  be  held  liable 
for  the  alleged  tort,  and  now  to  hold  that  the 
individual  members  of  that  commission  may 
be,  in  the  absence  of  an  allegation  that  they 
directed  or  co-operated  in  the  act  which  re- 
sulted in  the  injury,  and  in  the  face  of  the 
statute  which  requires  that  the  work  be  done 
by  others. 

In  the  case  of  Yermillion  ▼.  College,  111 
S.  C.  156,  97  S.  E.  619,  the  court  held  that  a 
charitable  corporation,  from  motives  of  pub- 
lic policy,  could  or  would  not  be  held  liable 
for  its  corporate  negligence;  a  greater  rea- 
son, it  appears  to  me,  exists  for  extending 
immunity  to  these  faithful  servants,  men  us* 
ually  selected  for  their  high  business  ability 
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(lot 
and  patrlotte  dlsposltloii  engaged  In  a  gratu- 
itous and  tbankless  servloe. 

The  plaintiff  is  not  left  without  remedy; 
thoee  who  caused  .the  injury  <ure  legally  re> 
sponsible.  If  they  are  not  financially  respon- 
sible, it  is  but  the  common  misfortune  of 
haying  a  penniless  debtor;  it  is  no  Justifica- 
tion for  making  him  pay  who  can»  regard- 
of  his  culpability. 


(U7  S.  C.  137) 

SULLIVAN  V.  CALHOUN  at  al.    (No.  10692.) 

(Supreme  Court  of  South  (Carolina.    Aug.  1« 

1921.) 

1.  Lasdlord  asd  tenaat  «s>33l(5)— Conplaint 
of  cropper  to  Jastify  puaitlve  damagee  for 
ooBversiOB  aeed  sot  allege  fraud  diraotly. 

In  an  action  by  a  share  cropper  against  the 
owners  of  the  land  for  their  conversion  of  the 
crop  and  refusal  to  make  an  account  to  him 
for  his  part  thereof,  it  was  not  necessary  to 
justify  an  award  of  punitiye  damages  that  the 
complaint  allege  fraud  in  direct  terms,  it  be- 
ing sufficient  if  facts  were  stated  from  which 
fraud  was  necessarily  to  be  implied. 

2.  Lasdlord  and  tenant  4=»33l  (5)— Complaint 
of  cropper  held  to  allege  fraud  Justifying 
award  of  punitive  damages. 

Complaint  of  sliare  cropper  against  owners 
of  land,  alleging  that  they  willfully  yiolated 
the  contract  and  tO|pk  exclusive  possession  of 
plaintiff  cropper's  one-half  interest  in  the 
crop,  held  sufficiently  to  allege  fraud  on  the 
part  of  defendant  owners  to  Justify  award  of 
punitiTe  damages  to  plaintiff  share  cropper. 

Appeal  from  Oommon  Pleas  Circuit  Ck)urt 
of  GreenyiUe  0>unty ;  T.  J.  Maulden,  Judge. 

Action  by  Ferdinand  Sullivan  against 
Peter  Oalhoun  and  another.  From  Judgment 
for  plaintiff,  defendants  appeal.    Appeal  dia- 


J.  J.  McSwain  and  Oscar  Hodges,  both  of 
Greenville,  for  appellanta 

Cothran,  Dean  &  Oothran,  of  Oreenville» 
for  respondttit. 

GABY,  C.  J.  The  question  raised  by  the 
exceptions  is  whether  the  plaintiff,  under  the 
all^atlons  of  the  complaint,  was  entitled  to 
punitive  damages. 

fnie  complaint  is  as  follows : 

''(I)  That  in  February,  1918,  the  plaintiff  en- 
tered into  a  contract  with  the  defendants,  for 
the  occupation  and  cultivation  of  about  &yb 
acres  of  land  on  the  Augusta  road,  near  the  city 
of  GreenviUe^  which  belongs  to  the  defendant 
Sarah  Calhoun,  for  the  year  1919,  the  defend- 
ants furnishing  the  stock  and  the  plaintiff  the 
labor  upon  an  equal  division  of  the  crop  when 
made;  that  plaintiff  pitched  the  crop  and  laid 
it  by,  and  on  or  about  the  18th  of  Ju^,  without 
just  cause  or  excuse,  the  defendants  ran  the 
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plaintiff  off  said  premises,  gathered  the  crop, 
and  refused  to  make  an  account  to  the  idain- 
tiff  of  his  part  thereof. 

"(2)  That  the  net  proceeds  of  the  crop 
amounted  to  about  $600,  one-half  of  which  the 
plaintiff  was  entitled  to. 

*'(3)  That  the  conduct  of  the  defendants  was 
in  willful  violation  of  the  plaintifiTs  right  in 
the  premises,  and  that  he  has  been  damaged 
by  their  said  conduct  in  the  sum  of  $500.00." 

There  was  testimony  tending  to  sustain 
the  allegations  of  the  complaint.  The  Jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $375  actual  damages,  and  for  $100  puni- 
tive damages^  whereupon  the  defendants  ap- 
pealed. 

[1]  The  appellants  contend  that  the  com- 
plaint  does  not  allege  fraud.  It  is  not  nec- 
essary to  allege  fraud  in  direct  terms;  it 
being  sufficient  if  the  facts  are  stated  from 
which  it  is  necessarily  implied. 

[2]  Not  only  does  the  complaint  allege  that 
the  def^idants  willfully  violated  the  con- 
tract, but  also  that  they  took  exclusive  pos- 
session of  the  plaintUTs  one-half  intereat  in 
the  crop.  This  allegation  is  sufficient  to 
constitute  fraud. 

Tn  12  R.  C.  L.  229,  the  rule  is  thus  stated: 

'*Fraud  assumes  so  many  hues  and  forms,  that 
courts  are  compelled  to  content  themselves 
with  comparatively  few  general  rules  for  its 
discovery  and  defeat,  and  allow  the  facts  and 
circumstances  peculiar  to  each  case  to  bear 
heavily  upon  the  conscience  and  judgment  of 
the  court  or  jury  in  determining  its  presence 
or  absence.  WhOe  it  has  often  been  said  that 
fraud  cannot  be  precisely  defined,  the  books 
contain  many  definitions,  such  as  unfair  dealing; 
the  unlawful  appropriation  of  another's  prop- 
erty by  design.** 

The  foregoing  is  in  harmony  with  the  do* 
dsions  rendered  by  this  court  Tn  Welbom  ▼. 
Dison,  70  S.  C.  108,  49  S.  E.  232,  8  Ann.  Gas. 
407  (4n  whidi  the  doctrine  was  announced 
that  punitive  damages  are  recoverable  when 
there  has  been  a  fraudulent  breach  of  the 
contract),  the  court  used  this  language: 

"In  the  case  of  Lee  v.  Lee,  11  Rich.  Eq.  574, 
the  court  quotes  with  approval  the  following 
language  from  Russell  v.  Soutliard,  12  How. 
139:  'To  insist  on  what  was  really  a  mortgage 
as  a  sale  is,  in  equity,  a  fraud,  which  cannot  be 
successfully  practised  under  the  shelter  of  any 
written  papers,  however  precise  and  complete 
they  may  appear  to  be.'  Under  the  allegations 
of  the  complaint  it  was  a  fraudulent  act  on 
the  part  of  the  defendant,  when  he  intentional- 
ly disposed  of  the  land  as  the  ^  owner  thereof, 
knowing  that  it  was  conveyed  'to  him  by  way 
of  mortgage,  and  that  it  belonged  to  the  plain- 
tiff (but,  of  course,  subject  to  the  mortgage).** 

Appeal  dismissed. 

WATTS   and  FRASER,  JJ.,  concur. 
COTHRAN,  J.,  disqualified. 


For  other  cases  see  same  topic  and  KB7-NUMBBR  In  aU  Key-Numbered  DigesUB  and  Indezes 


190 


108  SOUTHEASTERN  BEPOBTEB 


(S.C. 


(117  S.  C.  122) 

LEOPARD  V.  BEAVER  DUCK  MILLS. 
(No.  10697.) 

(Supreme  Ckmrt  of  Soath  Oarolinm.    Aug.  1, 

1921.) 

1.  Master  and  servant  ^=9101,  102(1)— Dnty 
to  provide  reasonably  safe  piaoe. 

It  is  the  duty  of  the  master  to  provide  the 
servant  a  reasonahly  safe  place  to  work. 

2.  Master  and  servant  ^=»287(7)— Negilgeooe 
of  employee  in  cliarge  for  master  lieid  ques- 
tion for  Jury. 

Where  a  card  grinder  when  employed  was 
directed  to  another  card  grinder  for  assignment 
to  work,  and  by  him  told  to  put  a  screen  in  a 
machine,  and  while  doing  so  was  injured  when 
the  other  card  grinder  put  the  machinery  in 
motion,  a  verdict  was  erroneously  directed  for 
defendant,  as  the  testimony  tended  to  show 
that  the  place  of  work  was  rendered  dangerous 
by  one  in  charge  for  the  master,  without  no- 
tice to  plaintiff. 

Gothran,  J.,  dissenting. 

Appeal  from  Oommon  Pleas  Circuit  Court 
ot  Greenville  Ck)unt7;  CSeorge  B.  Prince, 
Judge. 

Action  by  T.  L.  Leopard  against  Beaver 
Duck  Mills.  From  a  judgment  on  a  directed 
verdict  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Martin  &  Henry,  of  Greenville,  for  appel- 
lant 

Haynsworth  &  Haynsworth,  of  Green- 
ville, for  respondent 

FEIASER,  J.  The  plaintiff's  testimony 
tends  to  show:  The  plaintiff  was  employed 
as  a  card  grinder  In  the  defendant  mill. 
While  lie  was  employed  as  an  expert  card 
giinder,  he  was  new  In  the  mill,  and  was 
directed  to  another  card  grinder,  Atkins,  for 
asaignment  to  work.  Atkins  gave  the  plain- 
tiff  a  screen,  and  told  him  to  set  It  Into  the 
machine.  The  setting  In  of  the  screen  or- 
dinarily took  about  an  hour.  The  screen  was 
very  near  a  very  heavy  cylinder,  covered  with 
teeth  to  catch  the  cotton.  If  the  cylinder 
was  still,  the  work  was  safe,  but  if  the  ma- 
chinery should  be  set  In  motion.  It  became,  ex- 
ceedingly dangerous.  When  the  plaintiff  had 
been  working  about  15  or  20  minutes,  the 
other  card  grinder  started  the  cylinder  In 
motion.  It  caught  the  plaintiff's  hand,  and 
produced  the  injury  complained  of.  The 
trial  judge  directed  a  verdict  for  the  de- 
tendant.  From  the  judgment  entered  on  a 
directed  verdict  this  appeal  Is  taken. 

[1,2]  There  are  several  exceptions,  but  one 
question  only  need  be  considered.  It  Is  the 
duty  of  the  master  to  provide  the  servant  a 
reasonable  safe  place  to  work.  There  is  tes^ 
clmony  tending  to  show  that  the  i^ace  at 
<rhlcb  the  plaintiff  was  put  to  work  was  safe 


enough  when  he  started  to  work,  but  ren- 
dered very  dangerous  by  one  In  charge  for 
the  master,  and  this  diange  was  made  with- 
out notice  to  the  plaintiff  and  caused  the 
injury.  Hunter  v.  Alderman,  89  S.  C.  506, 
71  S.  B.  1084 : 

"The  following  rule,  stated  in  Brabham  v. 
Tel.  Co.,  71  S.  C.  53,  60  S.  B.  716,  has  been 
followed  in  many  cases:  In  determining  who 
are  fellow  servants,  the  test  or  rule  in  this 
state  is  not  whether  the  servants  are  of  differ- 
ent grade,  rank,  or  authority,  one  of  them  hav- 
ing power  to  control  and  direct  the  services  of 
anoUier,  but  the  test  is  in  the  character  of  the 
act  being  performed  by  the  offending  servant, 
whether  it  was  the  performance  of  some  duty 
which  tiie  master  owed  to  the  injured  servant, 
the  performance  of  which  duty  the  master  In- 
trusted to  the  offending  servant*  " 

It  Is  true  that  Atkins  said  he  asked  the 
plaintiff  to  listen  for  defects,  and  the  plain- 
tiff, instead  of  doing  so,  put  his  hand  In  the 
dangerous  place.  The  jury  should  have  been 
allowed  to  settle  that  matter.  The  exception 
that  raises  this  question  is  sustained. 

The  other  questions  refer  to  errors  pe- 
culiar to  the  first  trial,  and  need  not  be  con- 
sidered. 

The  judgment  is  reversed. 

GARY,  O.  J.,  and  WATTS,  J.,  concur. 

CGTHRAN,  J.  (dissenting).  I  think  the 
facts  and  the  law  of  this  case  thorou^^l^ 
justify  the  action  of  Judge  Prlncei  in  direct- 
ing a  verdict  in  favor  of  the  defendant  upon 
the  grounds  stated  by  him. 

The  facts  are  these:  The  defendant  owns 
and  operates  a  cotton  mill  at  Gre^ivlUe.  Its 
principal  officers  were  Moody,  superintendent, 
Meredith,  boss  carder,  and  two  section  hands, 
E.  H.  Atkins  and  his  brother,  Bowen  Atkins. 
Tlie  duty  of  B.  H.  Atkins  as  a  section  hand 
was  to  direct  the  hands  in  his  section  in  the 
operation  of  the  cards.  Along  with  this  duty 
was  that  of  card  grinder,  a  manual  service. 
On  the  occasion  of  the  Injury  It  became  nee- 
eesary  to  overhaul  certain  of  the  card  ma- 
chines, the  process  being  to  take  them  apart. 
grind  the  cards,  and  set  the  machines  up 
again.  Atkins  had  authority  to  call  to  his  as- 
sistance any  of  the  hands  In  his  section. 
On  Saturday  before  the  accident  on  Monday, 
the  plaintiff  applied  to  Meredith,  the  boss 
carder  for  work,  representing  himself  as  an 
ex];)erlenced  card  grinder.  He  was  employed, 
and  on  Monday  reported  for  work.  Mere- 
dith took  him  to  Atkins,  and  Instructed  him 
to  work  under  the  direction  of  Atkins.  A  cer- 
tain card  had  been  dismantled  and  ground  and 
was  to  be  set  back  up  again.  Atkins  and  lieop- 
ard  then  proceeded  to  do  this  work,  and  work- 
ed upon  it  for  about  two  hours.  They  set  the 
"Ucker-ln"  in  its  socket,  and  then  Atkins  told 
Leopard  to  set  the  screen  at  the  other  end 
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of  the  machine.  To  do  this  Leopard  had  to 
put  his  hand  very  close  to  the  cylinder  npon 
which  the  card  teeth  were  fixed.  While  he 
was  so  engaged,  Atkins,  without  notice  to 
Leopard,  turned  the  cylinder,  and  the  plain- 
tiff's hand  was  caught  between  the  cylinder 
and  the  screen,  causing  the  injury  for  whidi 
he  asked  damages. 

It  Is  clear  from  the  foregoing  statement, 
taken  most  favorably  to  the  plaintiff:  (1) 
That  Atkins  was  a  superior  servant  to  Leop- 
ard, with  the  right  to  direct  his  mov^nents; 

(2)  that  Atkins  and  Leopard  were  engaged  In 
the  common  undertaking  of  dismantling, 
grinding,  and  setting  up  the  card  machines ; 

(3)  that  Atldns  directed  Leopard  to  set  the 
screen;  (4)  that  while  Leopard  was  so  en- 
gaged Atkins  turned  the  cylinder  which 
caught  and  Injured  Leopard's  hand ;  (5)  that 
the  Injury  resulted  from  the  negligence  of 
Atkins  in  not  giving  Leopard  notice  of  his 
Intention  to  turn  the  cylinder. 

After  the  close  of  all  the  testimony,  In 
fiact  after  the  motion  had  been  refused  and 
the  jury  had  wrestled  with  the  case  for  some 
hours,  the  circuit  judge  directed  a  verdict 
in  favor  of  the  defendant,  upon  the  ground 
that  Atkins  and  Leopard  were  fellow  serv- 
ants, and  the  defendant  could  not  be  held 
responsible  for  the  negligence  of  Atkins. 

The  pivotal  question  in  the  case,  therefore, 
Is  whether  or  not  under  these  circumstances 
Atkins  and  Leopard  were  fellow  servants ; 
an  afilrmatlve  solution  of  the  question  ah* 
solving  the  defendant  from  the  legal  conse- 
quences of  the  negligent  act  of  Atkins,  and 
Justifying  the  direction  of  a  verdict  for  the 
defendant  by  the  circuit  Judge. 

Among  the  many  theories  in  reference  to 
the  rdatlon  of  fellow  servants,  this  court 
has  adopted  with  ^nphasis  and  relteratlcm 
this:     The  question   whether  a  delinquent 
servant  was  or  was  not  a  vice  principal,  as 
regards  the  injured  person,  Is  ultimately  de- 
terminable   by    the  character    of    the   act 
which  by  his  negligence  caused  the  injury, 
regardless  of  the  fact  that  the  delinquent 
servant  was  of  a  higher  rank,  grade,  or  au- 
thority, and  had  the  power  to  control  and 
direct  the  services  of  the  other;    that  the 
superior  servant  rule,  so  far  as  that  rela- 
tion may  compel  the  conclusion  of  vice  prin- 
dpalship,  does  not  obtain.    This  is  the  rule 
In  tbe  federal  courts.  Supreme  and  subordi- 
nate, Alabama,  Arkansas,  California,  Colo- 
rado, Connecticut,  Delaware,  Florida,  Geor- 
gia,  Idaho,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Maine,  Massachusetts, 
Michigan,    Minnesota,    Missouri,    Montana, 
Nebraska,  New  Hampshire,  New  Jersey,  New 
Mexloo,  New  York,  North  Carolina,  North 
Dakota,  Oregon,  Pennsylvania,  Rhode  Island, 
Soutb   Dakota,  Texas,  Utah,  Vermont,  Vir- 
ginia, Washington,  West  Virginia,  Wisconsin. 
4  Labatt  (2d  Ed.)  p.  4413. 

The  principle  is  thus  expressed  In  Brab- 


«n 


'In  determining  who  are  fellow  servaots,  the 
test  or  rule  in  this  state  is  not  whether  thd 
servants  are  of  different  grade,  rank  or  author- 
ity, one  of  them  having  power  to  control  and 
direct  the  services  of  another,  but  the  test  is 
the  character  of  the  act  being  performed  by  the 
offending  servant,  whether  it  was  the  per- 
formance of  some  duty  the  master  owed  to  the 
injured  servant,  the  performance  of  which  duty 
the  master  had  intrusted  to  the  offending  serv- 
ant." 

Similarly  in  B.  &  O.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  13  Sup.  Ot.  014,  37  I*  Ed.  772 : 

'*Tbe  question  turns  rather  on  the  character 
of  the  act  than  on  the  relations  of  the  em- 
ployees to  each  other.  If  the  act  is  one  done 
in  the  discharge  of  some  positive  duty  of  the 
master  to  the  servant,  then  negligence  in  the 
act  is  the  negligence  of  the  master;  bat  if  It 
be  not  one  in  the  discharge  of  such  positive 
duty,  then  there  should  be  some  personal 
wrong  on  the  part  of  the  employer  before  he 
is  held  liable  therefor." 

And  In  Justice  v.  Pennsylvania  Oo.,  130 
Ind.  321,  30  N.  E.  303 : 

"On  the  other  hand,  if,  at  the  time  of  the 
alleged  negligence,  the  servant  was  not  en- 
gaged in  the  performance  of  a  duty  which  the 
master  owed  to  his  servants,  but  was  in  the 
discharge  of  a  duty  which  the  servant  acting 
owed  to  the  master,  he  will  be  held  to  be  a 
feUow  servant  with  others  engaged  in  the  same 
common  business,  and  the  master  will  not  be 
liable  for  any  injury  inflicted  upon  such  fel- 
low servant  by  reason  of  his  negligence." 

To  the  same  effect  are  Sofleld  v.  Guggen- 
heim Smelting  Co.,  64  N.  J.  Law,  606,  46  AtL 
711,  50  L.  R.  A.  417 ;  McEUlgott  v.  Randolph, 
61  Conn.  157,  22  Atl.  1004,  29  Am.  St  Rep. 
181;  C?urley  v.  Hoff,  62  N.  J.  Law,  758,  42 
Atl.  731;  Fllke  v.  Railroad  Ck>,  53  N.  Y. 
549,  13  Am.  Rep.  545;  Fuller  v.  Jewett,  80 
N.  Y.  46,  36  Am.  Rep.  575;  Schroeder  v. 
Railroad  Co.,  103  Mich.  213,  61  N.  W.  663,  29 
L.  R.  A.  321,  60  Am.  St.  Rep.  354 ;  Gllmore 
V.  American  Tube  ft  Stamping  Co.,  79  Conn. 
498,  66  AtL  4;  Railroad  Co.  v.  Barker,  169 
Ind.  670,  83  N.  B.  369.  17  U  R,  A.  (N.  S.) 
542;  Robertson  v.  Chicago  &  E.  R.  Co., 
146  Ind.  486,  45  N.  E.  655 ;  Pasco  v.  Minne- 
apolis Steel  &  M.  Ca,  105  Minn.  132,  117 
N.  W.  479,  18  Ll  R.  A.  (N.  S.)  153;  Knutter 
V.  N.  Y.  ft  N.  J.  Tel.  Co.^  67  N.  J.  Law, 
646,  52  Atl.  565,  58  L.  IL  A.  808;  Railroad 
Co.  V.  Peterson,  162  U.  S.  346,  16  Sup.  Ct. 
843,  40  L.  Ed.  994. 

The  rule  laid  down  In  Brabham  v.  Postal 
Co.  has  been  reaffirmed  In  the  following 
cases:  Martin  v.  Royster  Guano  Co.,  72  S. 
C.  237,  51  S.  E.  680;  Pagan  v.  So.  Ry.  Co., 
78  S.  C.  413,  59  S.  E.  32,  13  Ann.  Cas.  1105 ; 
James  v.  Mfg.  Co.,  80  S.  C.  232,  61  S.  E. 
391 ;  Goodman  v.  Tel.  Co.,  87  S.  C.  449,  69 
S.  E.  1089;  Hunter  v.  Alderman,  89  S.  C. 
502,  71  S.  B.  1082;  Gibbes  v.  Phosp.  Co., 
93  S.  C.  193,  76  S.  E  464 ;   Tucker  v.  Mills, 
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957;  Stanton  t.  Corporation,  97  S.  C.  403, 
81  S.  B.  660;  Lyon  y.  Railroad  Co^  77  S. 
C.  328*  58  S.  B.  12. 

In  Wilson  ▼.  Railroad  Co.,  51  S.  C.  79, 
28  S.  B.  91,  the  present  Chief  Justice  thus, 
for  the  court,  declares  the  rule: 

"When  persons  are  employed  In  a  common 
nndertaking,  all  sustain  toward  each  other  the 
relation  of  fellow  servants  when  exercising 
only  the  ordinary  duties  of  their  employment, 
even  when  they  cannot  see  each  other,  or  are 
working  apart  and  not  in  conjunction.  But  if 
an  employee  sustains  an  injury  through  the 
negligence  of  a  coemployee,  while  such  coem- 
ployee  ii  performing  the  duties  of  the  master, 
the  master  cannot  defeat  his  recovery  on  the 
ground  that  they  are  fellow  servants.** 

In  Gonter  v.  Granitevllle  Mfg.  Co.,  18  & 
GL  262,  44  Am.  Rep.  573,  the  court  declares: 

"The  true  test  is  whether  the  person  in  ques- 
tion is  employed  to  do  any  of  the  duties  of  the 
master;  if  so,  then  he  cannot  be  regarded  as  a 
fellow  servant  or  colaborer  with  the  operatives, 
but  is  the  representative  of  the  master,  and 
any  negligence  on  his  part  in  the  performance 
of  the  duty  of  the  master  thus  delegated  to 
him  must  be  regarded  as  the  negligence  of  the 
master.** 

"The  question  is  as  to  the  nature  of  the 
duty,  not  as  to  the  rank  or  grade  of  the  person 
employed  to  perform  it.  Is  it  s  duty  which 
the  master  owes  to  his  servants?'*  Calvo  v. 
RaOroad  Co.,  23  S.  C.  529,  55  Am.  Rep.  28. 

"Whether  the  employee  whose  negligence 
caused  the  injury  was  or  was  not  a  vice  prin- 
cipal is  determined  by  the  nature  of  the  func- 
tions which  he  was,  as  a  matter  of  fact,  dis- 
charging at  the  time  when  the  injury  was  re- 
ceived, and  not  by  the  appellation  by  which  he 
was  designated.**    4  l4ibatt  (2d  Bd.)  |  1434. 

"In  other  words  the  function  of  giving  direc- 
tions as  to  the  proper  manner  of  performing 
the  work  Is  not  one  of  those  absolute  personal 
functions  for  the  csreful  discharge  of  which  a 
master  is  responsible,  whatever  agents  he  may 
employ.**    4  Labatt  <2d  Bd.)  |  1442. 

"Servants  employed  at  the  same  kind  of 
work,  except  that  one  has  authority  to  give  di- 
rections to  the  other  as  to  the  manner  of  doing 
the  worki  are  fellow  servants.**  4  Labatt  (2d. 
Ed.)  S  1445,  note,  page  4175,  citing  Postal  Co. 
V.  Hulsey,  115  Ala.  193,  22  South.  854. 

"The  practical  effect  of  this  theory  is  that 
the  defense  of  common  employment  is  excluded 
or  allowed  to  prevail,  according  as  the  delin- 
quency in  question  was  or  was  not  a  breach 
of  what  the  law  regards  as  a  direct,  personal, 
and  absolute  obligation,  from  which  nothing  but 
performance  can  relieve  the  master.**  4  Labatt 
(2d  Bd.)  S  1479. 

"If  the  act  causing  the  injury  is  committed 
while  the  employee,  however  high  his  grade 
may  be  in  other  matters,  is  merely  carrying 
out  the  details  of  the  work,  he  is  in  respect  to 
that  act  only  a  fellow  servant,  for  whose  negli- 
gence the  master  is  not  liable  to  other  serv- 
ants.**   18  R.  C.  L.  747. 

"If  the  delinquency  of  the  foreman  or  boss 
consists  in  one  of  the  nondelegable  duties  of 
the  employer,  the  latter  will  be  deemed  liable, 
whereas  if  the  fault  is  merely  in  respect  of  an 
act  of  service,  as  it  is  termed,  no  liability  at- 
tached by  reason  thereof.*'    18  R.  C.  L.  758. 


^It  is  the  duty  to  be  performed,  and  not  the 
name  of  the  officer,  that  determines  this  ques- 
tion." Mr.  Justice  Fraser,  in  Halsall  v.  Rail- 
road Co.,  96  S.  C.  308,  80  S.  B.  467. 

"It  is  the  nature  of  the  duty,  and  not  the 
right  to  control,  that  governs  tids  esse**  Mr. 
Justice  Fraser,  in  Williams  v.  Railroad  Co., 
105  S.  C.  468,  90  S.  B.  27. 

"The  fact  that  the  pit  boss  was  for  some 
purposes  a  vice  principal  did  not  necessarily 
make  him  a  vice  principal  in  everything  that 
he  did.  If  he  acted  as  an  operative  only,  the 
liability  of  his  master  for  his  acts  was  not  other 
or  different  from  that  which  would  result  with 
reference  to  the  acts  of  any  other  operative.** 
Cavanaugh  v.  Centerville  Co.,  131  Iowa,  700, 
109  N.  W.  308,  7  L.  R.  A.  (N.  8.)  907. 

''One  servant,  however,  may  be,  in  relaiion 
to  a  coservant,  a  vice  principal  in  one  relation 
and  a  fellow  servant  in  another^  depending  on 
the  particular  duties  he  is  discharging  at  the 
time.**  Norfolk  &  W.  R  Co.  v.  Phillips,  100 
Va.  362,  41  S.  B.  726. 

In  Marks  v.  Railroad  Co.,  146  N.  T.  181,  40 

N.  B.  782,  It  Is  held  In  substanco  that  the 
mom^it  that  an  employee,  not  vice  prin- 
cipal for  general  purposes,  bat  who  has  au- 
thority to  hire  an  emergency  assistant,  has 
completed  such  a  hiring,  and  after  having  re- 
sumed his  place  as  servant,  enters  upon  tbe 
performance  of  his  work  as  sucbt  he  ceases 
to  represent  the  master,  and  becomes  a  tel- 
low  servant  of  the  assistant  for  all  porposeB. 

The  responsibility  of  a  master  for  the  per- 
formance by  a  servant  of  the  master's  non- 
delegable duties  is  based  upon  the  principle 
of  **Qq1  facit  per  alinm,  fiidt  per  se,**  wheth- 
er those  duties  be  owing  to  a  servant  or  a 
stranger;  his  re^xmslbiMty  to  a  stranger 
for  the  servant's  delict  in  delegable  duties 
is  based  upon  the  principle  of  respondeat 
superior,  which  in  turn  finds  its  support,  not 
in  substantive  law,  but  in  public  policy. 
Public  policy  does  not  demand  or  Justify 
that  the  master  should  be  so  responsible 
to  an  injured  servant  for  a  breach  of 
the  delegable  duties  by  a  fellow  servant. 
He  may  sue  the  offending  servant,  bnt 
to  make  the  master  liable,  unless  that 
servant  is  taking  the  place  of  the  master,  is 
contrary  to  reason  and  Justice,  and  has  there- 
fore no  support  in  public  policy. 

Fortunately,  for  the  sake  of  this  great 
desideratum  in  the  law,  the  principle  has 
been  definitely  and  certainly  fixed  in  tbls 
state;  the  only  difficulty  remaining  being 
the  application  of  it  to  the  facts  of  tbia 
particular  case.  If  Atkins  in  the  tortious 
act  was  performing,  or  attempting  to  per- 
form, one  of  the  absolute,  nondel^^ble  Pin- 
tles'which  the  defendant  as  master  owed  to 
the  plaintiff  as  servant,  he  was  a  rice  prin- 
cipal, the  representative  of  the  master,  and 
his  negligence  was  the  negligence  of  the  de- 
fendant, for  the  consequences  of  which  It 
must  respond;  if,  on  the  other  hand,  the  de- 
fendant as  master  had  fuUy  complied  wltl^ 
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tbe  several  obllgatioiuidTie  by  it  to  the  plain- 
tiff as  servant,  and  tbe  tortious  act  of  Atkins 
was  a  personal  act  of  negligence  on  bis  part, 
a  breach  of  his  obligations  to  tbe  common 
master,  a  delinquency  in  his  service,  a  de- 
fault in  tbe  details  of  the  work,  a  misuse  of 
tbe  safe  places  or  instrumentalities  supplied 
by  tbe  defendant,  while  engaged  with  the  in- 
jured servant  in  tbe  common  undertaking 
immediately  in  band,  Atkins  and  Lei^ard 
were,  pro  bac  vice,  f^ow  servants,  and  the 
defendant  would  not  be  responsible  for  the 
consequences  of  Atkins' '  carelessness. 

The  question  may  be  determined  upon  tbe 
principle  of  exclusion,  by  defining  in  tbe 
first  place  tbe  absolute^  nondelegable  duties 
of  tbe  master,  and  then  by  demonstrating 
that  tbe  act  of  Atkins  was  not  committed  in 
the  furtherance  of  any  of  them.  Tbe  terms 
''nondelegable**  and  ''nonassignable,"  applied 
to  the  absolute  duties  of  the  master,  do  not 
happily  convey  tbe  idea  intended,  for  in  a 
sense  every  duty  of  the  master  is  assignable 
or  delegable,  and  in  the  case  of  a  corpora- 
tion necessarily  so;  the  simple  term  "abso- 
lute" more  accurately  defines  a  duty  that  is 
continuous  upon  tbe  master,  one  which  he 
cannot  relieve  himself  of  by  delegating  or 
assigning  its  performance  to  a  servant. 

The  absolute  duties  of  a  master  In  the 
sense  indicated  are:  To  provide  a  reason- 
ably safe  place  for  the  servant  to  work*  and 
exercise  reasonable  care  in  malntalQlng  it  in 
that  condition;  to  provide  reasonably  sound, 
safe,  and  suitable  instrumentalities  for  the 
servant  to  work  with,  and  to  exercise  rea- 
sonable care  in  maintaining  them  in  that 
condition;  to  exercise  reasonable  care  In  tbe 
selection  of  competent  servants  and  a  sufil- 
cient  number  for  the  work  in  band;  to  ex- 
ercise reasonable  care  In  the  supervision  of 
the  servants  and  in  tbe  inspection  of  the 
place  and  instrumentalities  provided;  to  pro- 
mulgate rules  reasonably  adequate  for  the 
proper  conduct  of  tbe  work  in  hand ;  to  warn 
the  servant  of  concealed  and  unknown  dan- 
gers; to  warn  inexperienced  servants  of  the 
dangers  of  the  work;  and  others  which  may 
have  escaped  attention. 

The  facts  show,  not  only  that  not  a  single 
one  of  these  duties,  or  any  other  that  may 
be  recalled,  was  neglected  by  tbe  defendant 
as  master,  but,  what  is  the  nerve  of  tbe  con- 
troversy, not  a  single  one  of  them  was  del- 
egated to  Atkins,  and,  conclusively,  that  the 
act  which  he  committed  was  not  In  the  fur- 
therance of  any  one  of  them. 

The  only  contention  that  could  possibly 
arise  \b  that  the  act  of  Atkins  made  the  plain- 
tiff's place  of  work  unsafe,  and  that  that, 
therefore,  constituted  a  breach  of  the  mas- 
ter's duty  in  this  regard.  If  that  position 
were  tenable^  tbe  Immunity  of  a  master  from 
liability  on  accoimt  of  the  negligence  of  a 
fellow  servant  of  the  injured  servant  is  a 
myth;  for  every  act  of  a  fellow  servant  caus- 
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ing  injury  to  another  renders  the  place  of 
work  for  the  time  being  unsafe.  This  con- 
tention is  answered  by  the  following  author- 
ities: 

"Tbe  duty  devolving  upon  the  master  to  pro- 
vide the  servants  a  safe  place  to  work,  in  the 
first  instance,  is  one  which  cannot  be  delegated 
80  as  to  relieve  the  master  from  liability  on 
the  ground  that  the  negligence  was  the  act  of 
a  fellow  servant.  So  the  master  cannot  es- 
cape liability  by  relying  on  the  fellow-senrant 
rule  when  the  place  of  work  afterwards  be- 
comes unsafe,  and  he  knew,  or  ought  to  have 
known,  of  its  unsafe  condition  and  failed  to 
remedy  it  within  a  reasonable  time  when  a 
servant  is  injored  by  reason  thereof.  This 
rule  does  not  extend,  however,  to  negligent  acts 
of  a  servant  making  a  place  unsafe,  nor  when 
the  negligence  relates  to  the  details  of  ar- 
rangement and  execution  In  keeping  a  safe 
place."    26  Cyc.  1322. 

This  court  in  Jenkins  v.  Railroad  GOh  88 
S.  O.  607,  18  S.  B.  182,  89  Am.  St  Rep.  760, 
quotes  the  following  with  approval,  as  the 
''statement  of  a  learned  judge''  (Howard  v. 
D^ver  &  B.  O.  Ry.  Go.  [O.  C]  26  Fed.  837): 

*'So  far  as  the  place  and  machinery,  both  were 
safe.  There  is  no  pretense  that  the  trade  was 
not  in  good  order,  or  that  the  engines  and  oth- 
er implements  for  the  movement  or  control  of 
the  train  were  not  sufficient  It  will  not  do  to 
say  that  because  Ryan's  engine  was  in  the  way 
and  collided  with  decedents  train  the  track  was 
not  clear,  and  therefore  the  master  had  fafled 
in  his  duty  of  providing  a  'safe  place'  for  the 
employees  to  work  in  and  upon.  The  negligent 
use  by  one  employee  of  perfectly  safe  machin- 
ery win  seldom  be  adjudged  a  breach  of  the 
master's  duty  of  providing  a  safe  place  for  the 
employees.  Such  a  construction  would  make 
any  negligent  misplacement  of  a  switch,  any 
collision  of  trains,  even  any  negligent  drop- 
ping of  tools  about  a  factory,  a  breach  of  the 
duty  of  providing  a  'safe  place.'  The  true  idea 
is  that  the  place  and  the  instruments  must  in 
themselves  be  safe,  for  this  is  what  the  mas- 
ter's duty  fairly  compels,  and  not  that  the  mas- 
ter must  see  that  negligent  handling  by  an 
employee  of  the  machinery  shall  not  create  dan- 
ger, 


"  etc. 


The  place  was  safe,  the  appliances  were 
safe;  tbe  negligence  consisted  in  the  act  of 
Atkins  turning  the  cylinder  without  giving 
notice  of  his  purpose  to  Lec^pard. 

"The  failure  of  an  employee,  in  performing 
the  work  which  he  is  directed  to  do,  to  give  a 
fellow  employee  warning  when  doing  an  act 
which  may  endanger  him,  is  not  a  fault  attribu- 
table to  the  employer."  18  R.  G.  L.  714,  citing 
Desautels  v.  Cloutier,  189  Mass.  349,  76  N.  B. 
703,  1  L.  R.  A.  (N.  S.)  669,  109  Am.  St  Rep. 
641. 

Illustrations  of  tbe  application  of  the 
principle  demonstrate  the  correctness  of  the 
circuit  judge's  ruling. 

In  Wilson  V.  Chemical  Oa^  78  S.  C.  881,  68 
S.  G.  1019,  tbe  deceased  was  one  of  a  gang  of 
laborers  under  a  foreman  named  Sanders,  en- 
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gaged  in  shoveling  rock  loaded  from  the  space 
in  front  of  a  door,  through  which  rock  loaded 
in  cars  was  being  unloaded  into  a  building. 
Robinson  was  foreman  of  a  gang  pushing 
cars  up  to  the  door.  The  injury  occurred 
from  the  failure  to  give  notice  of  the  ap* 
proach  of  the  car.    The  court  held : 

"Sam  Bobinson  was  foreman  of  the  gang 
pushing  the  car.  He  and  Sanders  were  nothing 
more  than  gang  foremen,  both  working  under 
the  orders  of  Happolt,  who  was  the  boss  in 
charge  of  all  the  laborers,  referred  to  in  the 
testimony.  These  foremen  had  no  power  to 
hire  laborers,  provide  machinery,  or  the  place 
of  labor,  or  to  do  any  duty  imposed  by  law  on 
the  master.  They  were  therefore  fellow  serv- 
ants of  the  deceased,  and  the  master  is  not 
responsible  for  their  negligence.*' 

In  Goodman  v.  Telegraph  Co.,  87  S.  O. 
449,  69  S.  E.  1089,  the  injured  servant  was 
one  of  a  telegraph  line  force  engaged  in 
stringing  wires  and  working  under  a  foreman 
named  Melon,  who  had  the  authority  of  not 
only  directing  the  squad,  but  of  employing 
and  discharging  hands.  The  plaintiff  was 
required  to  climb  the  pole  and  fasten  the 
wire  to  the  bracket ;  the  line  was  then  to  be 
pulled  tight  by  the  men  on  the  ground,  but 
not  until  the  plaintiff  had  notified  them  that 
it  had  been  tied.  Without  notice  from  or 
warning  to  the  plaintiff  the  wire  was  tights 
ened  prematurely,  and  he  was  Jerked  to  the 
ground.  The  record  is  not  entirely  clear 
whether  the  foreman  pulled  the  wire  or 
gave  the  atder  therefor;  but  as  the  case 
went  off  upon  the  ground  that  the  plaintiff 
and  foreman  were  fellow  servants,  it  is  as- 
sumed that  his  negligent  act  was  the  cause 
of  the  injury.  The  court  after  quoting  from 
26  Gyc.  1364,  declares: 

"At  the  time  of  the  injury  the  duties  of 
Melon  were  in  no  way  connected  with  the  em- 
ployment and  discharging  of  servants,  but  he 
was  merely  discharging  the  duties  of  a  fellow 
servant,  as  foreman  of  the  gang." 

In  Glbbes  v.  Phosphate  Co.,  93  S.  G.  193, 
76  S.  E.  464,  the  plaintiff  was  injured  by  the 
fall  of  a  pile  of  fertilizer  sacks,  which  he 
alleged  were  negligently  stacked  up,  not 
"tied,"  as  they  should  have  been,  and  that 
he  was  negligently  ordered  to  work  in  this 
unsafe  place  by  the  foreman.  It  appeared 
that  the  offending  servant  was  not  only  a 
foreman,  but  a  common  laborer  along  with 
the  plaintiff.  The  court  held  that  the  fore- 
man was  not  a  vice  principal,  and  that  the 
case  was  ruled  by  the  Brabham  and  Martin 
Cases,  which  established  the  relation  of  fel- 
low servants  between  the  plaintiff  and  the 
foreman.  The  distinction  is  clearly  illustrat- 
ed by  the  case  of  Leopard  v.  Laurens  Cotton 
Mills,  81  S.  C.  15,  61  S.  E.  1029.  There 
the  plaintiff,  a  youth  of  tender  years,  was 
put  to  work  in  a  cotton  mill  under  a  specific 
agreement  with  his  father  that  he  would  not 
be  put  to  work  in  a  dangerous  place.    In- 


de];)endently  of  that  agreement,  it  was  the 
duty  of  the  master  to  warn  the  Inexperienced 
youth  of  the  dangers  of  the  work  assigned 
him;  and,  when  the  master  delegated  that 
duty  to  a  subordinate,  it  was  the  delegation 
of  a  duty  which  the  master  owed  the  serv- 
ant, nondelegable,  and  the  subordinate  was 
the  Immediate  representative  of  the  master, 
for  whose  negligence  the  master  was  re- 
sponsible. 

In  Koon  v.  Railroad  Co.,  69  S.  O.  101,  48 
S.  E.  86,  the  distinction  is  also  clearly  illus- 
trated. There  the  negligence  alleged  was 
a  defective  appliance  which  was  selected  by 
one  otherwise  a  fellow  servant  of  the  injured 
servant.  The  court  held  that  it  was  a  non- 
delegable duty  on  the  part  of  the  master 
to  exercise  care  in  the  selection  of  reason- 
ably safe  appliances,  and  that  the  servant 
who  was  charged  with  this  duty  was  pro  hac 
vice  the  representative  of  the  master. 

The  case  of  Hunter  v.  Alderman,  89  S.  C. 
502,  71  S.  E.  1082,  is  readily  distinguish- 
able from  the  case  at  bar.  There  the  plain- 
tiff was  assured  by  the  manager  of  the  saw- 
mill that  the  mill  would  not  run  that  day. 
He  was  down  in  the  saw  pit,  engaged  in 
sharpening  and  adjusting  the  saw.  The 
foreman  of  a  gang  of  laborers,  who  had  au- 
thority to  employ  and  discharge  and  to  di- 
rect the  fireman  when  to  blow  the  whistle, 
ordered  him  to  do  so.  The  valve  was  opened, 
and  the  machinery  operating  the  saw  set  In 
motion,  causing  the  injury.  The  foreman 
was  not  engaged  with  the  plaintiff  in  his 
work.    The  court  held  that : 

"If  it  be  true  that  the  master  assumed  this 
special  obligation  to  keep  the  place  of  labor 
safe  by  not  starting  the  machinery,  and  it  was 
started  by  the  direction  of  a  person  who  was 
intrusted  by  the  master  with  the  authority  to 
require  an  act  to  be  done  which  would  start 
the  machinery,  such  act  would  be  the  act  of 
the  master,  and  such  person  the  representative 
of  the  master  in  that  particular  act." 

In  the  case  of  Alaska  Mining  Oo.  t.  Whe- 
lan,  168  U.  S.  86,  18  Sup.  Ct  40,  42  L.  Ed. 
390,  the  injured  servant  was  one  of  a  squad 
engaged  in  breaking  rock  and  preparing 
them  to  go  in  a  chute,  under  the  direction 
and  control  of  a  foreman.  He  was  directed 
to  break  rock  over  one  of  the  chutes,  and 
while  so  engaged  the  foreman  drew  the  gate 
at  the  mouth  of  the  chute,  causing  the  rock 
at  the  head  of  the  chute  to  be  suddenly- 
drawn  in,  carrying  the  plaintiff  with  It,  a 
distance  of  30  feet,  covering  him  with  rock 
and  debris,  thereby  greatly  injuring  him. 
The  court  directed  a  verdict  for  the  defend- 
ant, holding : 

"Finley  [the  foreman]  was  not  a  vice  prin* 
cipal  or  representative  of  the  corporation,  hte 
was  not  the  general  manager  of  its  business, 
or  the  superintendent  of  any  department  of 
that  business.  But  he  was  merely  the  fore- 
man or  boss  of  the  particular,  gang  of  men  to 
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which  the  plaistiiF  belonged.  Whether  he  had 
or  had  sot  authority  to  engage  and  discharge 
the  men  under  him  is  immaterial.  Even  if  he 
had  such  authority,  he  was  none,  the  less  a 
fellow  servant  with  them,  employed  in  the  same 
deiMirtment  or  business,  and  under  a  common 
head.  There  was  no  evidence  that  he  was  an 
unsuitable  person  for  his  place,  or  that  the  ma- 
chinery was  imperfect  or  defective  for  its  pur- 
pose. The  negligence,  if  any,  was  his  own  neg- 
ligence in  using  the  machinery  or  in  giving  or- 
ders to  the  men." 

To  the  same  effect  is  Central  R.  Co.  v. 
Keegan,  160  U.  S.  259,  16  Sup.  Ct  269»  40 
L.  Ed.  41& 
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GRICE  V.  HANN  6t  al.    (No.  10701.) 

(Supreme  Court  of   South   Carolina.    Aug.  1« 

1921.) 

Master  and  servant  ^s9287(7)^Negngenoe  of 
ompioyeo  in  charge  of  dredge  held  for  Jury. 

In  an  action  for  the  death  of  an  employee 
working  on  a  dredge,  where  there  was  testi- 
mony that  some  of  the  machinery  was  old  and 
defective,  and  that  the  place  where  the  de- 
ceased was  directed  to  work  by  one  who  was  in 
charge  of  the  dredge  as  the  representative  of 
the  owner  was  unsafe,  it  was  error  to  grant  a 
ttonsuil. 

Ck>thraii,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  0>nrt 
of  Richland  Comity;  Edward  Mclver,  Judge. 

Action  by  Maggie  Grice,  administratrix, 
etc.,  against  Harry  F.  Hann  and  others. 
From  an  order  granting  a  nimsuit  in  favor 
of  the  defendant  named,  plaintiff  appeals. 
Reversed  and  remanded  for  new  trial. 

The  complaint  was  as  follows: 

The  plaintiff  alleges: 

(1)  That  on  the  28tb  day  of  September,  A 
D.  1918,  James  A  Grice,  late  of  the  county 
of  Richland,  state  aforesaid,  departed  this  life, 
intestate,  and  that  by  an  order  of  the  probate 
court  in  and  for  the  county  and  state  afore- 
said, on  or  about  the  14th  day  of  April,  1919, 
the  said  Maggie  Grice  was  duly  appointed  ad- 
ministratrix of  the  estate  of  James  A.  Grice, 
deceased,  and  as  such  is  authorized  and  directed 
to  bring  this  action  for  the  benefit  of  herself 
and  her  children,  who  are  Edwin  Grice,  Katie 
Grice,  Inez  Grice,  Thomas  Grice,  James  Grice, 
Jeanette  Grice,  and  Maggie  Grice,  and  that 
plaintiff,  Maggie  Grice,  the  wife,  and  the  chil- 
dren, as  aforesaid  are  the  only  heirs  at  law 
of  the  said  James  A  Grice;  that  this  action 
is  bronght  for  their  benefit;  that  the  said  wife, 
Mttggie  Grice,  and  the  said  children  were  de- 
pendent upon  the  said  James  A.  Grice  for  a 
livelihood. 

(2)  That  the  defendant  Harry  F.  Hann  was 
and  DOW  is  a  contractor,  doing  business  and 
maintaining  an  office  therefor  at  Camp  Jack- 
son, in  the  county  of  Richland,  state  of  South 
Carolina,  and  at  tiie  times  hereinafter  mention- 


ed, was  engaged  in  operating  a  certain  dredge 
by  the  name  of  Mary  Mahone,  used  in  dredging 
a  certain  creek,  known  as  GUI  creek,  on  or 
near  the  Child's  place  in  the  county  and  state 
aforesaid;  that  the  defendant  Grant  Collins 
was  in  the  employ  of  the  defendant  Harry  F. 
Hann,  and  as  such  was  engaged  as  a  watcher, 
or  lookout,  upon  said  dredge,  whose  duty  it  was 
to  give  signals  to  warn  plaintiffs  intestate  and 
other  employees  of  any  danger  in  the  operation 
of  said  derrick  in  said  dredging. 

(3)  That  on  or  about  the  28th  day  of  Sep- 
tember, 1918,  the  plaintifTs  intestate  James  A 
Grice,  was  in  the  employ  of  the  defendant 
Harry  F.  Hann,  and  as  such  was  engaged  as  a 
mechanic ;  that  while  not  engaged  as  a  mechan- 
ic plaintifTs  intestate  was  engaged  as  a  la- 
borer; that  while  engaged  in  the  duties  as  a 
laborer  for  the  defendant  Harry  F.  Hann,  on 
said  dredge  known  as  the  Mary  Mahone,  on  or 
about  the  28th  day  of  September,  1918,  the 
plaintiff's  intestate  was  instructed  by  the  de- 
fendant to  go  into  the  said  creek  for  the  pur- 
pose of  placing  a  chain  around  a  slippery  log 
that  had  for  some  time  slipped  off  the  dredge 
bucket,  each  time  it  was  brought  out  of  the 
water,  and  in  order  that  said  log  might  be  re- 
moved from  said  creek;  and  to  reach  said  log 
plaintiff's  intestate  had  to  leave  the  dredge- 
boat  and  go  upon  the  bank  of  said  stream,  and 
while  going  along  the  narrow  ledge  on  the  edge 
of  the  water  and  between  the  creek  and  the 
bank  which  rose  up  abruptly  for  about  six  or 
eight  feet  from  the  level  of  the  water  to  the 
level  of  the  ground  above,  and  before  plaintiff's 
intestate  had  arrived  at  said  log,  the  defendant, 
without  notice  or  warning  to  plaintiff's  intes- 
tate, caused  and  permitted  the  said  derrick  to 
move  said  log  to  the  bank  of  the  creek  where 
plaintiff  was,  striking  plaintUTs  intestate  with 
said  log,  and  thereby  injuring  and  killing  him; 
that  the  aforesaid  izijury  to  and  death  of  plain- 
tiff's intestate  was  directly  due  to  and  approx- 
imately caused  by  the  joint  and  concurrent  neg- 
ligence, wantonness,  and,  willfulness  of  the  de- 
fendants under  the  foregoing  circumstances, 
conditions,  and  relations  of  the  parties  in  the 
following  respects: 

(A)  In  failing  to  use  and  furnish  plaintiff's 
intestate  safe  'and  suitable  machinery  and  ap- 
pliances: (1)  In  that  the  said  machinery  used 
for  removal  of  logs  from  said  creek,  did  not 
have  clamps  or  picks  with  which  to  hold  the 
log  so  as  to  prevent  it  from  falling  on  and 
killing  plaintiff's  intestate.  (2)  In  not  using 
chains  to  hold  said  log  on  the  dredge  bucket 
so  as  to  prevent  it  from  slipping  and  falling 
upon  and  killing  plaintiff's  intestate.  (3)  In 
failing  to  use  grabhooks  or  similar  appliances 
for  the  removal  of  slippery  logs  from  the  wa- 
ter and  putting  same  out  upon  the  bank. 

(B)  In  failing  to  furnish  plaintiff's  intestate 
a  safe  place  to  work:  (1)  In  that,  after  he  was 
ordered  by  the  defendant  to  the  place  where  he 
received  said  injuries,  the  said  derrick  bucket 
and  log  was  rapidly  thrown  over  and  upon  plain- 
tiff's intestate  without  warning  and  without  giv- 
ing him  opportunity  to  escape.  (2)  In  failing 
to  use  proper  grabhooks,  or  similar  appliances, 
and  to  chain  and  secure  said  slippery  log  to 
said  derrick  bucket  before  moving  or  throwing 
the  same  over  to  the  place  where  said  defend- 
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aats  had  directed  plaintiff's  intestate  to  go» 
without  warning  to  him,  and  without  giving  Mm 
opportunity  to  escape.  (8)  In  that  there  was 
not  a  plain  and  open  riew  between  the  lever- 
man  or  foreman  in  charge  of  the  dredging  op- 
eration and  plaintiff's  intestate^  by  reason  of 
which  said  leverman  could  not  see  plaintiff's 
intestate,  whom  he  had  sent  to  chain  said  log, 
and  as  a  result  of  which  plaintiff's  intestate  was 
struck  and  killed  by  the  log  as  it  was  thrown 
over  on  the  bank. 

(0)  In  failing  to  make  reasonable  inspection 
of  said  place,  machinery,  and  appliances,  as  a 
reasonable  inspection  would  have  revealed  the 
defects  in  said  place,  machinery,  and  appli- 
ances. 

(D)  In  failing  to  notify  plaintifTs  intestate 
of  the  dangers,  as  aforesaid,  of  which  he  was 
unconscious. 

(4)  That  by  reason  of  the  joint  and  concur- 
rent negligence,  willfulness,  and  wantonness  of 
the  defendant,  as  aforesaid,  the  plaintiff,  as  ad- 
ministratrix of  the  estate  of  James  A.  Grice, 
deceased,  has  been  damaged  in  the  sum  of  $50,- 
000,  for  which  amount  she  asks  Judgment  and 
costs. 

The  reasons  assigned  l>y  tbe  presiding 
Judge  In  granting  the  nonsait  were  as  fol- 
lows: 

The  Oonrt:  Gentiemen,  this  is  a  motion  for 
a  nonsuit  I  have  given  this  matter  considera- 
ble and  careful  consideration,  and  have  re- 
viewed it  in  my  mind  and  had  the  stenographer 
to  look  up  certain  of  the  evidence.  I  cannot 
see  that  there  is  anything  to  go  to  this  jury. 
The  parties  litigant  are  held  to  the  allegations 
of  the  pleadings.  That  makes  the  issue  be- 
tween the  parties. 

Now  the  allegations  of  the  pleadings  are  that 
the  injury  was  caused  by  the  negligence  of  the 
defendant  Grant  OoDlns,  combining  and  con- 
curring with  the  negligence  of  the  master  him- 
self, who  was  Mr.  Hann.  And  Grant  Collins 
admits  in  his  answer  his  negligence,  his  liabil- 
ity, and  joins  in  the  prayer  of  the  complaint 
for  relief.  Of  course  I  cannot  grant  a  nonsuit 
against  hini. 

The  testimony  all  goes  to  show  that  Mr.  Chit- 
wood,  the  man  in  charge,  the  representative  of 
the  master,  Hann,  was  not  there^  and  that,  if 
there  was  any  negligence  on  the  part  of  the 
master  that  resulted  in  this  accident,  it  was  neg- 
ligence of  Ward.  Mr.  Chitwood,  who  was  in 
charge  of  the  whole  work,  and  Ward  himself, 
in  answer  to  my  questions,  said  that  Grice  was 
in  charge  of  the  work  generally  In  the  absence 
of  Mr.  Chitwood,  but  that  he  was  not  to  inter- 
fere with  Mr.  Ward  in  the  management  of  the 
machinery  part  of  the  work.  And  Mr.  Chit- 
wood, the  man  in  charge,  who  assigned  these 
various  duties,  said,  in  answer  to  my  question, 
that,  under  the  employment  of  Grice  he  was 
not  subject  to  order  of  Ward,  and  he  did  not 
have  to  obey  his  instructions,  or  his  directions, 
or  his  orders,  but  that  he  was  merely  expected, 
while  he  was  not  engaged  in  work  he  was  actu- 
ally employed  to  do,  to  render  such  assistance 
as  he  might.  I  cannot  see  that  he  could  be  any- 
thing more  than  a  fellow  servant  with  Ward. 
He  was  in  charge  generally,  under  the  testimo- 
ny, of  the  whole  work  when  Chitwood  was  not 
there.  Of  course  if  the  injury  was  the  result 
of  negligence  on  part  of  a  fellow  servant,  un- 


fder  the  law  he  would  not  be  entitied  to  re- 
cover, and  do  not  see  how  Ward  could  be 
more  than  a  fellow  servant,  if  he  was  not 
even  under  Grice. 

Then,  too,  all  the  testimony  on  the  part  of 
the  operators  of  this  machine  was  that  BCr. 
Grice  was  an  experienced  man,  perhaps  the 
most  experienced  of  the  whole  crowd  there; 
that  he  undertook  to  do  these  things  because 
he  understood  it  better;  that  he  had  engaged 
in  this  kind  of  work;  that  he  knew  what  it 
was;  and  I  cannot  see  why,  under  the  law, 
there  is  not  an  assumption  of  risk  naturally 
incident  to  the  doing  of  the  work  he  was  em- 
ployed to  do. 

Under  those  drcnmstances,  I  cannot  see  bow 
the  plaintiff  has  made  out  his  case.  It  seems 
to  me  that  he  has  one  theory  in  the  complaint 
and  another  theory  in  the  testimony.  The  the- 
ory in  the  complaint  was  that  Grant  Collins  was 
negligent,  but  certainly  that  is  not  the  theory 
of  the  testimony. 

I  am  obliged  to  grant  a  nonsuit  to  Harry 
Hann.  Of  course,  if  the  plaintiff  widies  to  pro- 
ceed against  Collins  under  his  admission  in  his 
answer,  I  think  that  they  would  be  entitied  to 
do  so. 

The  excepti(His  for  appeal  were  as  follows: 

That  the  presiding  Judge  erred  in  ruling  that 
there  was  no  testimony  to  go  to  the  Jury  and 
granting  the  defendant  Hann's  motion  for  a 
nonsuit,  and  in  holding: 

(1)  That  under  the  testimony  in  the  absence 
of  Chitwood,  who  was  in  charge  of  tiie  whole 
work,  Grice  (plaintiff's  intestate)  was  in  charge 
of  the  work  generally,  but  was  not  to  inter- 
fere with  Ward  in  the  management  of  the  ma- 
chinery part  of  the  work,  and  was  a  fellow 
servant  of  Ward,  if  not  his  superior.  WbOe 
he  should  have  held  from  the  undisputed  tes- 
timony: (1)  That  Grice,  the  plalntUPs  intes- 
tate, was  employed  as  machinist,  but  when  not 
engaged  as  machinist  it  was  his  duty  to  help 
under  Ward's  (the  dredger's)  direction,  in  ty- 
ing logs  to  the  dredge  bucket,  and  so  to  aid  in 
the  dredging  operation.  '(2)  That  Ward,  the 
dredger,  was  in  complete  charge  and  control 
of  the  operation  of  the  dredge,  and  as  such 
was  the  representative  of  the  master,  Hann, 
in  such  operation,  and  was  not  subject  to  the 
orders  or  direction  of  Grice,  and  was  not  a 
fellow  servant  with  Grice  in  such  operation  of 
the  dredge.  (3)  That  as  such  representative 
of  the  master,  Ward  had  the  right  to  call  on 
Grice  to  tie  the  log  in  question  on  the  dredge 
bucket,  and  that  Ward  and  Grice  were  not 
fellow  servants.  (4)  That  there  was  no  evi- 
dence of  contributory  negligence  on  the  part 
of  Grice.  (5)  That  Ward  as  a  representative 
of  the  master,  Hann,  was  negligent  in  failing 
to  keep  the  way  safe  for  Grice,  by  operating 
the  dredge  and  throwing  the  log  in  question 
swiftly  upon  the  bank  along  the  edge  of  the 
ditch  and  striking  Grice  therewith  knowing 
that  Grice  had  set  out  to  chain  tiie  log,  and 
was  on  the  bank  in  a  position  where  he  would 
likely  be  struck  and  injured  if  the  dredge  were 
operated  and  the  log  thrown  to  the  bank  while 
he  was  there  in  response  to  Ward's  direction 
and  request,  and  without  giving  him  warning 
and  oppertunity  for  escape.  (6)  That  Ward, 
the  representative  of  the  master,  having  di- 
rected Grice  to  chain  the  said  log,  and  havinc 
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brought  the  loff  to  the  sarfftce  of  the  water, 
waa  negligent  in  failing  to  keep  the  dredge 
bucket  and  log  stationary  until  Grice  could  chain 
it  to  the  bucket,  and  in  throwing  the  same 
oyer  to  Uie  place  where  he  had  directed  Grice 
to  go,  without  warning  to  him  or  giving  him 
opportunity  for  escape. 

(2)  That  his  honor  erred  in  not  holding  that 
there  was  evidence  to  go  to  the  Jury  upon  the 
question  of  negligence  of  the  master  in  fail- 
ing to  furnish  safe  and  suitable  machinery  and 
appliances  for  tiie  removal  of  logs  from  the 
ditch  in  the  dredging  operation,  and  which, 
if  furnished,  would  have  prevented  the  acci- 
dent, and  in  not  refusing  the  motion  for  non- 
suit. 

(3)  In  not  holding  that  there  was  sufficient 
evidence  to  go  to  the  jury,  and  in  not  sub- 
mitting same  to  the  jury  upon  the  following 
questions:  (1)  That  Grice  was  employed  as 
machinist,  and  when  not  employed  as  machin- 
ist was  employed  to  help  generally  about  the 
work,  and  that  it  was  his  duty  to  help  under 
Ward's  direction  in  the  tying  of  logs  to  the 
dredge  bucket,  and  that  Ward  and  Grice  were 
not  fellow  servants  In  the  operation  of  the 
dredge.  (2)  That  Ward  was  in  complete  con- 
trol and  charge  of  the  dredging  operation,  and 
was  the  representative  of  the  master,  Hann, 
therein,  and  was  not  under  Grice,  nor  subject 
to  his  orders,  and  that  Ward  and  Grice  were 
not  fellow  servants  in  the  operation  of  the 
dredge.  (3)  That  Ward,  as  a  representative 
of  the  master,  had  the  right  to  call  on  Grice 
to  tie  the  log  in  question  to  the  dredge  bucket, 
and  in  so  doing  the  relation  of  Grice  and 
Ward  was  not  that  of  a  fellow  servant.  (4) 
That  the  injury  to  Grice  was  caused  by  the 
nc^gence  of  Ward,  the  representative  of  the 
master,  in  throwing  said  log  towards  and  upon 
Grice  without  warning  or  opportunity  of  es- 
cape, while  Grice  was  in  a  position  where  he 
had  gone  under  the  Erection  of  Ward,  and  also 
by  the  negligence  of  the  defendant,  Collins,  in 
not  warning  Grice  of  the  approach  of  the  buck- 
et, and  in  not  warning  Ward  not  to  throw  the 
log  over  upon  Grice.  (5)  If  there  was  any 
evidence  from  which  the  contributory  negligence 
of  Grice  might  be  inferred,  that  question  should 
have  been  submitted  to  the  jury.  (6)  That  it 
was  the  duty  of  Collins  to  give  warning  to  both 
Grice  and  Ward,  he  being  in  a  position  to  see 
the  danger  to  Grice  when  Ward  could  not,*  and 
that  he  was  negligent  in  not  so  doing. 

(4)  That  his  honor  erred  in  holding  that 
Grice,  under  the  circumstances  disclosed  by 
the  evidence,  assumed  the  risk  of  Ward's 
throwing  the  log  over  upon  him  as  an  incident 
of  his  work,  whereas  he  should  have  held  that. 
Ward  having  directed  Grice' to  go  to  the  place 
where  he  was  hurt,  Grice  had  the  right  to  as- 
same,  and  act  upon  the  assumption  that  Ward 
wonld  not  render  the  place  whither  he  had 
sent  him  unsafe  for  the  d^eration  of  the  dredge 
and  bucket,  without  ample  -notice  or  warning 
to  him  and  opportunity  for  him  to  get  out  of 
the  way. 

(5)  That  his  honor  erred  in  not  holding  that 
the  qnestion  of  assumption  of  risk,  under  the 
facts  and  circumstances  disclosed  by  the  testi- 
mony, "vras  for  the  jury,  and  in  not  submitting 
Fuch  question  to  them,  and  overruling  the  mo- 
tion for  nonsuit. 

(6>  That  his  honor  erred  in  holding  that 
there  was  one  theory  of  the  case  in  the  plead- 


ings and  another  in  the  testimony,  and  that 
there  was  no  evidence  of  negligence  of  the  de- 
fendant Grant  Collins  in  failing  to  give  warning 
to  both  Ward  and  Grice,  whereas  he  should 
have  held  that  the  negligence  of  Grant  Collins 
in  failing  to  give  warning,  combined  with  the 
negligence  of  Ward,  the  representative  of  the 
master,  in  operating  the  dredge  and  throwing 
the  log  over  and  upon  the  said  Grice,  under  the 
circumstances  disdosed  by  the  testimony,  was 
the  direct  and  proximate  cause  of  the  injury 
and  death  of  Grice,  for  which  the  master  was 
liable,  and  in  not  overruling  the  motion  for  a 
nonsuit. 

(7)  That  his  honor  erred  in  not  holding  that 
there  was  evidence  of  a  joint  and  concurrent 
negligence  of  Ward  and  Collins,  under  the  cir- 
cumstances disclosed  by  the  testimony,  and  in 
not  submitting  the  question  to  the  jury,  and 
overruling  the  motion  for  a  nonsuit. 

(8)  That  his  honor  erred  in  not  holding  that 
the  defendant  Collins,  having  by  his  answer  ad- 
mitted his  negligence,  that  there  was  sufficient 
evidence  of  the  negligence  of  Ward,  as  a  rep- 
resentative of  the  master,  combining  and  con- 
curring with  the  admitted  negligence  of  CoUina 
as  a  proximate  cause  of  the  injury,  to  carry 
the  question  of  joint  and  concurrent  negligence 
of  the  defendants  to  the  jury,  and  in  not  sub- 
mitting the  same  to  the  jury,  and  overruling 
the  motion  for  a  nonsuit. 

(9)  That  his  honor  erred  in  not  holding  that, 
although  under  the  general  employment  GMce 
did  not  have  to  obey  the  orders  or  directiona 
of  Ward  to  go  out  and  tie  the  logs,  having 
volunteered  to  do  so  when  so  called  on  by 
Ward,  Grice  placed  himself  in  the  position 
of  acting  under  the  direction  of  the  represent- 
ative of  the  master.  Ward,  and  recognized  the 
authority  of  Ward  to  so  direct  him,  and  was 
entitled  to  have  the  place  to  which  he  was  di- 
rected to  go  by  the  master's  repreeentatlve 
kept  safe  while  he  carried  out  the  directions 
of  the  representative,  and  was  not  guilty  of 
contrU)utory  negligence  in  so  doing,  and  is  en- 
titled to  recover  for  the  negligence  of  the 
master  or  his  representative  in  failing  to  keep 
the  same  safe,  and  thereby  causing  his  injury 
and  death. 

(10)  That  his  honor  erred  in  not  holding  that 
if  the  master  put  plaintiff's  intestate  to  work 
where  he  got  hurt,  and  failed  to  keep  the 
place  safe,  by  reason  of  which  he  received  the 
injury  causing  his  death,  the  issue  of  fellow 
servant  does  not  enter  into  the  case,  and  that 
there  was  evidence  upon  this  point,  and  in  not 
overruling  the  motion  for  a  nonsuit. 

(11)  That  his  honor  erred  in  not  holding  that 
there  was  evidence  to  go  to  the  jury  of  the 
negligence  of  the  master  in  failing  to  provide  a 
safe  place  for  Grice  to  work,  and  that  under 
said  evidence  the  master  was  responsible  if 
injury  resulted  to  the  servant,  notwithstanding 
the  negligence  of  a  fellow  servant  might  have 
contributed  to  the  injury  as  a  proximate  cause. 

Halcott  P.  Green,  of  Columbia,  and  John 
K.  Hamblin,  of  Union,  for  appellant 

F.  G.  Tompkins  and  H.  N.  Edmunds,  both 
of  Columbia,  for  respondent 

GARY,  C.  J.  This  is  an  appeal  from  an 
order  on  nonsuit,  in  favor  of  the  defendant 
Harry  F.  Hann,  after  which  the  case  against 
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the  defendant  Grant  Collins  was  withdrawn 
from  the  Jury,  without  prejudice. 

In  order  to  understand  the  questions  in- 
volved, it  will  be  necessary  for  the  complaint 
(except  the  formal  parts  thereof),  the  reasons 
asigned  by  his  honor  the  presiding  judge  In 
granting  the  nonsuit,  and  the  exceptions,  to 
be  reported. 

There  was  testimony  to  the  effect  that  B. 
C.  Ward  was  in  charge  of  the  dredge,  as  the 
representative  of  the  owner,  Harry  F.  Hann, 
at  the  time  of  the  injury,  that  some  of  the 
machinery  which  was  used  was  old  and  de- 
fective and  that  the  place  where  E.  0.  Ward 
as  the  representative  of  the  master  directed 
the  deceased  to  do  the  work  assigned  to  him 
was  unsafe.  His  honor  the  presiding  judge 
was  therefore  in  error  in  granting  the  non- 
suit. 

Reversed  and  remanded  for  new  triaL 

WATTS  and  FRASER.  JJ.,  concur. 

OOTHRAN,  J.  (dissenting).  It  appears  to 
me  that  the  plaintiff  has  alleged  certain 
specific  acts  of  negligence  in  the  complaint, 
and  now  seeks  to  recover  damages,  or  rather 
in  this  appeal  to  reverse  the  order  of  nonsuit, 
upon  an  entirely  different  theory.  She 
brings  her  action  against  the  intestate*s  em- 
ployee, H.  F.  Hann,  and  a  coemployee, 
Grant  GoUins,  alleging  that  the  injuries  re- 
sniltlng  in  the  death  of  the  intestate,  James 
A.  Grice,  were  caused  by  the  joint  and  con- 
current negligence  of  the  employee  Collins. 
In  a  general  statement  (paragraph  4)  the 
complaint  alleges  that  all  of  the  acts  of  neg- 
ligence specified  were  the  joint  and  concur- 
rent act  of  those  two  defendants.  Among 
these  acts  of  negligence  are  breaches  of  duty 
which  the  defendant  Hann  as  master  owed  to 
the  Intestate,  and  in  which  the  codefendant 
Collins  could  not  have  participated  and 
could  not  have  been  responsible  for.  Other 
acts  of  negligence  are  necessarily  charged  to 
the  codefendant  Collins  as  the  representative 
of  the  master  for  whose  negligence  the  mas- 
ter was  sought  to  be  held  liable;  the  com- 
plaint alleging  that  Collins  was  in  the  em- 
ployment of  Hann,  "and  as  such  was  en- 
gaged as  a  watcher  or  lookout  upon  said 
dredge,  whose  duty  It  was  to  give  signals  to 
warn  plaintifTs  intestate  and  other  em- 
ployees of  any  danger  in  the  operation  of 
said  derrick  in  said  dredging."  The  partic- 
ular acts  of  negligence  of  a  servant  of  Hann 
for  which  he  was  sought  to  be  held  liable 
are  plainly  alleged  in  the  complaint  to  have 
been  those  of  Collins. 

The  plaintiff  is  now  endeavoring  to  reverse 
the  order  of  nonsuit,  not  upon  the  ground 
that  the  evidence  tended  to  establish  these 
alleged  acts  of  negligence  on  the  part  of  Col- 
lins, but  that  it  tended  to  establish  acts  of 
negligence  on  the  part  of  Ward,  another  em- 
ployee, whose  conduct  \s  not  relied  upon  in 


the  complaint,  and  whose  name  is  not  even 
mentioned. 

The  inquiry  should  therefore  be:  0)  Is 
there  any  evidence  in  the  case  tending  to 
show  any  breach  as  alleged  of  the  duty  of 
the  master?  (2)  Is  there  any  evidence  in  the 
case  tending  to  show  any  breach  as  alleged  of 
the  duty  of  the  defendant  Grant  Collins? 

It  is  apparent  that  under  the  allegations 
of  the  complaint  the  plaintiff  has  no  right  to 
rely  upon  any  inferences  of  negligence  which 
might  be  drawn  from  the  conduct  of  Ward, 
for  the  simple  reason  that  there  is  nothing  in 
the  complaint  to  connect  Ward  with  the  in- 
jury, and  the  defendant  is  entitled  to  a  re- 
striction of  the  plaintiff  to  the  acts  of  negli- 
gence alleged  in  the  complaint 

The  facts  which  are  not  in  dispute  appear 
to  be  as  follows:  The  defendant  Hann  was 
a  contractor,  engaged  in  dredging  a  creek; 
he  was  using  what  is  called  a  *'dipper 
dredge,"  which  is  a  boatlike  affair,  operated 
by  steam.  From  the  front  platform  of  the 
dredge  a  boom  or  crane  extends  at  an  angle, 
reaching  out  some  distance  ahead  of  the 
dredge  proper.  Upon  this  boom  or  crane  is 
another  appliance,  a  shaft,  upon  the  end  of 
which  is  attached  a  dipper  or  bucket  The 
boom  or  crane,  the  lower  end  of  which  is  at- 
tached to  the  platform,  has  a  lateral  move- 
ment, and  the  shaft  to  which  the  bucket  is  at- 
tached a  vertical  movement ;  by  means  of  pul- 
leys, wire  cables,  and  levers,  the  boom  or 
crane  is  shifted  from  one  side  of  the  stream 
to  the  other,  and  the  bucket  is  lowered  from 
one  side  of  the  stream  to  the  other,  and  the 
bucket  Is  lowered  into  the  mud,  scoops  up  a 
load,  is  raised  to  the  level  of  the  bank,  shifted 
by  the  lateral  movement  of  the  boom  to  the 
edge  of  the  bank  and  by  the  release  of  the 
doors  at  the  bottom  deposits  its  load  on  the 
bank.  In  the  progress  of  the  work  submerg- 
ed logs  were  encountered,  which  were  dif9- 
cult  to  balance  on  the  bucket  and  raise. 
Just  before  the  accident  a  particular  log  had 
been  encountered.  Several  efforts  had  been 
made  to  balance  it  on  the  bucket  and  raise  it 
'out  of  the  stream  and  on  to  the  bank  without 
success.  At  this  time  there  were  three  men 
engaged  in  the  operation  of  dredging ;  Grant 
Collins,  B.  C.  Ward,  and  the  intestate,  J.  A. 
Grice.  Their  relative  ranks  will  be  discussed 
later.  Ward  was  the  leverman,  in  charge  of 
the  steam  power  and  the  lever  and  other  ap- 
pliances which  shifted  the  boom  or  crane  in- 
to position  and  lowered,  raised,  shifted,  and 
unloaded  the  bucket.  Collins  was  on  the 
platform  to  give  signals  to  Ward,  the  lever- 
man.  Grice  was  the  machinist  of  the  outfit 
After  the  efforts  to  raise  the  sleek  log  with 
the  bucket  had  failed,  it  was  decided  to  raise 
it  to  the  surface  of  the  water  and  chain  it  to 
the  bucket ;  Ward,  the  leverman,  "requested" 
Grice,  the  machinist,  to  take  a  pair  of  tongs 
and  a  chain,  and  when  he  raised  the  log  to 
the  surface  to  chain  it  to  the  bucket  Col- 
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Hns  was  directing  the  movement  and  in  a  po- 
sition to  warn  Grice  of  danger.  Evidently 
when  the  log  was  raised  to  the  surface  it  was 
balanced  on  the  bucket,  and  the  idea  of 
chaining  it  was  abandoned  by  Ck>lllns.  In 
the  meantime  Grice  was  walking  towards  the 
point  where  the  bucket  would  emerge,  along 
a  narrow  ledge  between  the  water  and  the 
comparatively  steep  side  of  the  cut.  The  log 
balanced  upon  the  bucket  was  raised  to  about 
the  level  of  the  bank  of  the  cut,  and  as  the 
attempt  was  made  to  shift  the  boom  or  crane 
around  and  deposit  the  log  on  the  bank  out  of 
the  way,  one  end  of  it  struck  either  the  bank 
or  other  obstruction,  the  other  end  slued 
around,  striking  Grice  and  fatally  injuring 
him. 

Much  attention  is  given  both  in  the  testi- 
mony and  in  the  printed  arguments  to  the 
question  whether  Ward  or  Collins  was  the 
representative  of  the  master  upon  the  occa- 
sion in  question.  The  respondent  in  his 
printed  argument  admits  that  Collins  was 
working  imder  Ward,  and  could  not  therefore 
have  been  the  representative  of  the  master, 
although  his  complaint  is  based  upon  the 
theory  that  Collins  was  such,  so  far  as  the 
negligence  particularly  charged  to  him  was 
concerned.  Accordingly,  if  the  negligence 
was  that  of  Collins,  the  plaintiff  admits  in- 
ability to  recover,  as  under  those  circum- 
stances Grice  and  Collins  would  clearly  be 
fellow  servants. 

As  to  Ward:  The  conclusions  of  the  cir- 
cuit Judge  upon  this  subject  are  clearly  sus- 
tained by  the  testimony.    He  says: 

*The  testimony  all  goes  to  show  that  Mr. 
Chitwood,  the  man  in  charge,  the  representa- 
tive of  the  master,  Hann,  was  not  there,  and 
that  if  there  was  any  negligence  on  the  part 
of  the  master  that  resulted  in  this  accident, 
it  was  negligence  of  Ward.    Mr.  Chitwood,  who 
waa  in  charge  of  the  whole  work,  and  Ward 
himself,  in  answer  to  my  questions,  said  that 
Grice  was  in  charge  of  the  work  generally  in 
the  absence  of  Mr.  Chitwood,  but  that  he  was 
not  to  interfere  with  Mr.  Ward  in  the  manage- 
ment of  the  machinery  part  of  the  work.    And 
Mr.  Chitwood,  the  man  in  charge,  who  assigned 
these   various   duties,   said,   in   answer   to  my 
question,  that,  under  the  employment  of  Grice 
he  was  not  subject  to  order  of  Ward,  and  he 
did  not  have  to  obey  his  instructions,  or  his  di- 
rect! ol.s  or  his  orders,  but  that  he  was  mere- 
ly expected,  while  he  was  not  engaged  in  work 
he  was  actually  employed  to  do,  to  render  such 
asaistance  as  he  might.    I  cannot  see  that  he 
could   be  anything  more  than  a  fellow  servant 
with  TVard.    He  was  in  charge  generally,  under 
the   testimony,  of  the  whole  work  when  Chit- 
wood was  not  there." 

Cbltwood,  Collins,  and  Ward  all  testified 
that  while  Ward  had  the  right  to  call  on 
Grice  to  assist  in  chaining  the  log,  Grice  was 
not  obliged  to  obey  him.  Ward  testified  that 
he   "didn't  claim   to  be  over  Grice  In  any 


way" ;  that  "Grice  was  representing  Mr.  Chit- 
wood (the  captain  foreman)  when  he  was  not 
there."  Collins  testified:  "To  a  certain  ex- 
tent, Mr.  Grice  was  acting  foreman." 

Under  the  law,  however,  it  was  immaterial 
whether  the  rank  or  grade  of  Ward  was  su- 
perior to  that  of  Grice,  whether  or  not  Ward 
was  vice  principal;  for  they  were  both  en- 
gaged at  the  time  in  the  common  enterprise 
of  removing  the  log  from  the  stream,  and  pro 
hac  vice,  they  were  fellow  servants,  regard- 
less of  their  respective  grades  or  ranks.  See 
authorities  upon  this  subject  quoted  in  the 
opinion  of  the  writer  in  the  case  of  Leopard 
v«  Beaver  Duck  Mills,  108  S.  EL  190,  recenUy 
filed. 

The  suggestion  that  any  of  the  instrumen- 
talities were  defective  and  worn  cannot  be  re- 
lied upon,  for  the  reason  that  there  is  no  al- 
legation of  such  fact  in  the  complaint. 

The  testimony  does  not  show  that  the  mas- 
ter failed  in  any  duty  which  he  owed  to  the 
servant  in  the  furnishing  of  a  reasonably  safe 
place  to  work  or  reasonably  safe  instrumen- 
talities with  which  to  work ;  it  clearly  demon- 
strates that  whatever  lack  of  safety  existed 
in  either  was  due  to  the  want  of  care  on  the 
part  of  the  intestate  or  negligence  on  the 
part  of  his  fellow  servants,  and  that  if  there 
had  been  any  lack  of  safety  in  either  the  in- 
testate was  thoroughly  familiar  with  the  en- 
tire situation  and  the  dangers,  if  any,  and 
would  be  held  to  have  assumed  the  risk  of  in- 
jury from  their  operation,  particularly  as  to 
alleged  defects  in  the  machinery,  the  repair 
of  which  was  a  part  of  his  own  duties. 

The  judgment  below  should  therefore  be 
affirmed. 


(130  Va.  548) 
TRAYLOR  V.  ATKINSON  at  al. 

(Supreme  Court  of  Appeals   of  Virginia. 
June  16,  1921.) 

I.  Appeal  and  error  ^=>790 (3)— Question  held 
not  moot,  though  K  was  settled  In  other 
suit. 

On  appeal  from  a  decree  holding  that  pur- 
chaser at  partition  sale  was  not  entitled  to  be 
released  from  the  pnrchase  by  reason  of  a  doud 
raised  by  a  suit  attacking  the  title,  the  fact 
that  pending  an  appeal  the  alleged  defect  or 
cloud  upon  the  title  disappeared  by  expiration 
of  time  for  appeal  in  that  suit  did  not  render 
the  question  as  to  the  lower  court's  action  in 
refusing  to  release  the  purchaser  moot,  so  as 
to  require  dismissal  of  appeal. 


2.  Partition  ^=s» 1 09 (4)— Purchaser  at  partition 
sale  takes  subject  to  clouds  upon  title. 
One  purchasing  land  at  a  partition  sale, 
title  to  which  was  under  a  cloud,  consisting  of 
a  suit  attacking  a  deed,  which  latter  suit  was 
referred  to  in  the  bill  in  the  cause,  was  charged 
with  knowledge  of  the  existence  and  purpose 
of  such  suit,  and,  upon  confirmance  of  the  sale, 
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took  the  title  subject  thereto,  and,  judgment 
having  been  entered  established  the  validity  of 
the  deed*  purchaser  was  bonnd  to  raise  the 
question  concerning  the  right  of  appeal  by  the 
party  attacking  the  title  before  confirmation 
of  the  sale;  the  court  having  allowed  ten  addi- 
tional days  for  the  express  purpose  ol  an  ez* 
amination  of  the  title. 

3.  Juilicial  saJas  «=s>52— Court  never  warranta 
title  to  land  sold  under  decree. 

The  court  never  undertakes  to  warrant  the 
title  to  land  sold  under  its  decree,  and  a  pur- 
chaser at  a  Judicial  sale  buys  at  his  own  risk, 
but  is  entitled  to  relief  on  the  ground  of  fraud 
or  after-discovered  mistake  of  material  facta. 

Appeal  from  Ohancery  Oonrt  of  Blchmoad. 

Suit  by  Ethel  Walker  Atkinson,  in  her 
own  right  and  as  administratrix  c.  t  a.  of 
the  estate  of  her  mother,  Belle  V.  Atkinson, 
against  the  heirs,  for  a  settlement  of  the 
estate  and  a  partition  sale  of  certain  realty. 
From  the  decree  of  sale  Annie  O.  Traylor, 
purchaser,  appeals.    Affirmed. 

B.  E.  Byrd,  B.  B.  Qwathmey,  and  Fulton 
&  Wicker,  all  of  Richmond,  for  appellant 

Brockenbrongh  Lamb,  G.  V.  Meredith,  and 
B.  H.  TaUey,  all  of  Bichmond,  for  appellees. 

KELLY,  P.  The  question  in  this  case  is 
whether  the  appellant,  Mrs.  Annie  G.  Tray- 
lor, is  entitled  to  be  released  from  the  pur- 
chase of  certain  real  estate,  sold  and  con- 
firmed to  lier  under  a  Judicial  sale.  The 
lower  court  held  that  she  was  not  so  entitled, 
and  thereupon  she  obtained  this  appeal. 

The  material  f4cts  are  these:  Mrs.  B^le 
V.  Atkinson  had  a  complete  record  title  to  the 
lot  known  as  811  East  Grace  street,  in  the 
city  of  Richmond,  subject  to  certain  uncon- 
tested incumbrances  not  material  here,  and 
disposed  of  the  same  by  will.  This  suit  was 
brought  in  the  chancery  court  of  the  city  of 
Richmond  by  Ethel  Walker  Atkinson,  In  her 
own  right  and  as  administratrix  c.  t.  a.  of 
the  estate  of  her  mother,  Belle  Y.  Atkinson, 
for  a  settlement  of  the  estate  and  a  parti- 
tion sale  of  the  lot  The  bill  was  filed  in 
October,  1919.  On  that  date  there  was  pend- 
ing in  the  same  court  another  suit  wherein 
Lucy  Claire  Dudley,  a  daughter,  and  Henry 
Dudley,  a  grandson  of  the  testatrix  (the  lat- 
ter being  under  age  and  suing  by  next  friend), 
were  attacking  the  validity  of  the  deed  un- 
der which  she  claimed  title  to  the  lot.  The 
bill  in  the  present  suit  alleged  that  the  suit 
of  Dudley  v.  Atkinson  had  been  "decided  in 
favor  of  the  defendants,  and  confirms  the 
title  and  ownership  of  Belle  V.  Atkinson,  but 
the  final  decree  in  the  said  suit  has  not  yet 
been  entered."  A  few  days  later,  on  Octo- 
ber 23,  1919,  a  final  decree  was  entered 
therein,  dismissing  the  bill,  and  thus  ending 
the  attack  on  the  title  of  the  testatrix;  no 
suspension  being  asked  or  provided  for,  and 


the  decree  therefore  becoming  effective  at 
once.  No  appeal  from  that  decree  was  soui^t, 
and  it  appears  that  none  was  ever  cont^n- 
plated. 

Oa  August  13,  1920,  Henry  Dudley,  who 
had  then  attained  his  majority,  and  Lncy 
Claire  Dudley  expressly  waived  their  right 
of  appeal  by  written  agreement  under  seal; 
and,  furthermore,  when  this  appeal  was 
argued,  the  right  of  appeal  in  the  Dudley 
suit  was  barred  by  the  exiiiration  of  the  stat- 
utory period  of  one  year. 

In  the  meantime,  under  a  decree  of  sale 
in  the  instant  case,  the  Grace  street  lot  was, 
on  February  26,  1920,  sold  at  public  auction, 
and  the  appellant,  Mrs.  Annie  G.  Traylor, 
offering  the  highest  amon^  a  number  of  com- 
petitive.  bids,  became  the  purchaser  at  the 
price  of  $42,500,  payable  all  cash,  or,  at  the 
option  of  the  purchaser,  one-third  cash  and 
the  balance  in  6,  12,  and  18  months,  with  in> 
terest  The  commissioners  reported  the  sale 
to  the  court,  and  on  March  1,  1920,  a  decree 
was  entered  conA^ming  the  sale,  "subject  to 
an  examination  of  the  title  within  10  days." 

It  appears  ftom  the  report  of  the  special 
commissioners  that  on  March  12,  1920,  they 
met  Mrs.  Traylor,  by  appointment,  at  the 
office  of  Mr.  Lee,  tiie  attorney  who  had  been 
employed  by  her  to  examine  the  title,  the 
object  of  this  meeting  on  the  part  of  the  onn- 
missioners  being  to  receive  settlement  from 
Mrs.  Traylor  in  accordance  with  the  decree 
of  confirmation,  and  that  they,  on  that  oc- 
casion, were  informed  that  Mrs.  Traylor  did 
not  at  that  time  have  the  necessary  funds  in 
cash  to  comply  with  her  purchase,  but  would 
arrange  to  secure  the  same  in  a  few  days 
and  make  settlement  The  special  commis- 
sioners directed  the  attention  of  Mr&  Tray- 
lor and  her  attorney  to  the  requirements  of 
the  decree,  and  an  arrangement  was  th«i 
made  pursuant  to  which  she  paid  to  the  com- 
missioners the  sum  of  $4,000,  and  the  par- 
ties fixed  upon  March  26,  1920,  as  the  day 
upon  which  she  would  complete  the  settle- 
ment No  question  at  that  time  was  raised 
as  to  the  sufficiency  of  the  title.  On  the  last- 
named  date,  March  26,  the  commissioners 
were  informed  by  Mr.  Lee  that  he  had  de- 
termined to  advise  his  client  not  to  accept 
the  property,  for  the  reason  that  the  final 
decree  in  the  above-m^itioned  Dudley  suit 
had  been  entered  less  than  a  year  prior 
thereto. 

The  foregoing  facts  with  reference  to  the 
failure  of  Mrs.  Traylor  to  comply  with  the 
terms  of  the  sale  were  reported  to  the  court, 
and  a  rule  was  issued  against  her  to  show 
cause  why  she  should  not  be  required  to  com- 
plete the  settlement  in  conformity  with  her 
contract  of  purchase.  In  her  answ^  t»  the 
rule  she  pointed  out  certain  apparent  objec- 
tions to  the  title,  but  the  allegations  of  the 
answer  itself  show  that  as  to  all  of  such  de- 
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f<ects  she  was  fully  protected,  with  the  ex- 
ception of  the  alleged  cloud  on  the  title  oc- 
casioned by  the  possibility  of  an  appeal  from 
the  decree  of  October  23,  1919,  in  the  Dud- 
ley suit.  This  answer  to  the  rule  expressed 
a  willingness  to  take  and  settle  for  the  prc^ 
erty  as  soon  as  the  title  was  "free  of  all 
valid  objections." 

Then  followed  a  decree  on  the  29th  of 
April,  1920,  holding  that  the  objections  to 
the  title  (except  as  to  two  executed  bnt  un- 
recorded release  deeds,  which  were  thereby 
ordered  to  be  recorded)  were  without  merit, 
and  ordering  Mrs.  Traylor  forthwith  to  com- 
ply with  her  purchase.  This  decree,  how- 
ever, after  reciting  the  fact  that  Mrs.  Tray- 
lor had  elected  to  take  advantage  of  the  cred- 
it terms  allowed  by  the  decree  of  sale,  di- 
rected that  "the  purchaser's  note  for  the 
last  and  final  one-third  of  the  purchase  mon- 
ey, being  the  note  to  mature  on  February  25, 
1^1,  be  not  disposed  of  or  pledged  by  the 
court  prior  to  the  23d  day  of  October,  1920, 
and  that  no  decree  of  distribution  be  entered 
in  this  cause  making  or  directing  any  distri- 
bution of  said  last  and  final  one-third  of  the 
purchase  money,  or  any  part  thereof,  prior  to 
the  23d  day  of  October,  1920."  The  mani- 
fest and  admitted  purpose  of  this  latter  pro- 
vision In  the  decree  was  to  protect  Mrs. 
Traylor  against  any  possible  loss  resulting 
from  an  appeal  from  and  reversal  of  the  final 
decree  in  the  Dudley  suit. 

Mr&  Traylor  continued  in  default,  and  on 
May  14,  1920,  the  commissioners  notified 
her  counsel  that  unless  she  should  make  set- 
tlement in  a  few  days  they  would  ask  the 
court  for  an  order  directing  a  resale  of  the 
property  at  her  risk.  Following  this  notice, 
she  filed  her  petition  asking  to  be  released 
entirely  from  her  purchase,  and  on  May  26, 
1920,  the  court  entered  a  decree  holding  that 
there  was  no  merit  In  the  petition,  and  order- 
ing a  resale  at  her  risk,  unless  she  complied 
with  the  terms  of  her  purchase  within  10 
days  from  that  data  This  decree,  however, 
before  making  these  adjudications  adverse 
to  Mrs.  Traylor,  recited  "that  full  justice 
cannot  be  done  and  the  whole  controversy 
ended  In  this  cause  without  the  presence  of 
Henry  A.  Dudley  as  a  party,"  and  accord- 
ingly a  guardian  ad  lit^n  was  appointed  to 
defend  his  Interests,  reciting  the  appearance 
and  answer  of  the  said  Dudley  by  his  guard- 
ian ad  litem,  and  the  docketing  and  setting 
of  the  cause  for  hearing  by  consent  as  to  him. 
It  is  admitted  that  the  purpose  of  this  pro- 
Tislon,  like  that  above  referred  to  with  ref- 
erence to  holding  in  abeyance  a  portion  of 
tlie  purchase  money,  was  to  protect  Mrs. 
Traylor  against  a  possible  appeal  from  and 
reversal  of  the  final  decree  in  the  Dudley 
suit. 

Before  coming  to  a  consideration  of  the 
present  appeal  upon  its  merits,  we  must  ad- 
Tert  to  the  motion  of  the  appellees  to  dla- 


mlss'the  same  on  the  ground  that  the  only 
point  In  controv^sy,  as  to  the  validity  of 
the  title,  has  now  become  a  moot  question. 
The  argument  upon  this  motion  is  that  the 
possibility  of  an  appeal  from  the  decree  of 
October  28,  1919,  in  the  Dudley  suit  is  the 
onlj  objection  urged  against  the  title,  and 
that  this  possibility  has  now  been  precluded 
by  the  lapse  of  time,  and  particularly  by  the 
above-redted  written  waiver  of  liucy  Dud- 
ley and  Henry  Dudley. 

[1]  It  is  perfectly  clear  that  the  question 
as  to  the  right  of  appeal  in  the  Dudley  suit 
has  now  been  ended,  but  it  perhaps  does 
not  necessarily  follow  firom  that  fact  that 
the  existence  of  the  original  defect,  if  de- 
fect It  was,  did  not  constitute  a  good  de- 
fense to  the  rule  against  her,  and  a  good 
ground  for  granting  the  relief  asked  for 
In  her  petition.  It  may  be  that  substan- 
tial defects  of  Utle  if  timely  objection 
thereto  be  made,  entitle  the  purchaser  to 
an  absolute  release-  as  of  the  time  of 
such  objection,  and  do  not  lose  their  ef- 
ficacy in  this  respect  upon  a  subsequent  re- 
moval effected  by  fortuitous  causes.  In  this 
case  it  is  contended  on  behalf  of  Mrs.  Tray- 
lor that  when  she  asked  to  be  released  there 
was  a  substantial  defect  in  the  title,  which 
neither  the  court  nor  the  parties  could  with 
reasonable  certainty  promise  to  remove;  and 
that  the  provision  which  the  court  in  its  de- 
crees of  April  29  and  May  26  made  to  this 
and  were  Insuflicient'  and  of  no  avail.  With- 
out passing  upon  the  soundness  of  this  con- 
tention, we  are  nevertheless  of  opinion  that, 
although  the  alleged  defect  or  cloud  upon 
the  title  has  now  disappeared,  the  question 
as  to  the  lower  court's  action  thereon  be- 
fore such  disappearance  is  reviewable,  and 
In  that  sense  has  not  become  moot.  The 
motion  to  dismiss  is  therefore  denied. 

[2]  Upon  the  merits  of  the  case  we  have 
no  difficulty  whatever.  We  need  not  dis- 
cuss the  effect  of  the  proceedings  by  which 
the  court  undertook  to  protect  the  purchaser 
against  any  loss  resulting  from  possible  fu- 
ture action  by  the  Dudleys,  or  either  of  them, 
subsequent  to  the  decree  of  October  23, 1919. 
The  effort  on  the  part  of  the  court  to  afford 
Mrs.  Traylor  such  protection  (whether  suf- 
ficient for  the  purpose  or  not,  we  need  not 
decide),  was  entirely  proper  and  just;  but 
Mrs.  Traylor  could  not,  as  a  matter  of  right, 
demand  any  absolute  protection  against  the 
alleged  defect  The  Dudley  suit  was  re- 
ferred to  in  the  bill  in  this  cause,  and  Mrs. 
Traylor,  as  the  purchaser  under  a  sale  made 
herein,  was  charged  with  knowledge  of  the 
existence  and  purpose  of  that  suit,  and  upon 
confirmation  of  the  sale  she  took  the  title 
subject  thereto.  She  does  not  claim  to  have 
suffered  from  any  fraud  or  mistake  in  regard 
to  it  It  is  true  she  says  in  her  petition  that 
she  did  not  know  about  the  right  of  appeal 
which  the  Dudleys  might  have,  but  if  such 
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right  of  appeal  in  fact  constituted  a  defect, 
she  was  bound  to  raise  the  question,  if  at 
all,  before  confirmation  of  the  sale.  The 
court  gave  her  an  additional  10  days,  for 
the  express  purpose  of  examination  of  the 
title.  At  the  end  of  that  time  she  made  no 
objection  on  any  ground,  and  the  sale  then 
stood  unconditionally  confirmed.  From  that 
date  she  occupied  the  same  position  she  would 
have  occupied  if  she  had  purchased  from  a 
priyate  individual  under  a  contract  for  the 
sale  of  real  estate  entitling  her  to  a  convey- 
ance with  special  warranty. 

[S]  The  court  never  undertakes  to  warrant 
the  title  to  land  sold  under  its  decree,  and  a 
purchaser  at  a  Judicial  sale  buys  at  his  own 
risk«  The  law  is  clearly  stated,  and  with 
X>eculiarly  appropriate  application  to  the 
case  at  bar,  by  Judge  Burks  in  Long  v.  Wei- 
ler,  20  Grat.  (70  Va.)  347.  351«  as  foUows: 

"In  Virginia,  the  maxim  caveat  emptor  strict- 
ly applies  to  all  judicial  sales.  The  court  un- 
dertakes to  sell  only  the  title,  such  as  it  is,  of 
the  parties  to  the  suit,  and  it  is  the  duty  of 
the  purchaser  to  ascertain  for  himself  whether 
the  title  of  these  parties  may  not  be  impeached 
or  superseded  by  some  other  and  paramount  ti- 
tle; and  if  be  have  just  grounds  of  objection 
for  want  or  defect  of  title  he  should  present 
them  to  the  court  before  the  confirmation  of 
the  report  of  sale.  Ordinarily,  objection  after 
confirmation  comes  too  late.  Young's  Adm*r 
and  Bowyer  y.  McGlung  et  al.,  9  Gratt.  336, 
358;  Threlkeld*s  v.  Campbell,  2  Gratt.  198; 
Daniel  et  al.  v.  Leitch,  13  Gratt.  195,  212,  213; 
Watson  V.  Hoy  et  al.  (not  yet  reported),  Vir- 
ginia Law  Journal,  August,  1877,  p.  473  et 
seq^  28  Gratt.  698. 

"These  authorities  would  seem  to  be  a  suffi- 
cient answer  to  the  pretension  set  up  by  the 
appellants  in  their  answer  to  the  rule  for  re- 
sale, to  the  effect  that  at  the  time  they  pur- 
chased the  land  and  mill  property,  they  be- 
lieved that  the  right  to  the  use  of  the  entire 
road  mentioned  in  the  answer  was  annexed  or 
appurtenant  as  an  easement  to  the  property 
purchased  by  them,  and  that  since  the  purchsbe 
they  have  discovered  that  a  claim  has  been  as- 
serted by  a  third  party,  which  is  probably  right, 
and  will  deprive  them  of  the  use  of  the  road, 
and  thus  seriously  impair  the  value  of  the 
property  purchased  by  them. 

''This  is  nothing  but  an  objection  for  defect 
of  title.  The  title  to  the  easement  is  neces- 
sarily connected  with  the  title  to  the  land  to 
which  it  is  appurtenant;  and  whatever  the  pur- 
chasers believed,  they  must  be  taken  to  know 
that  they  could  acquire  by  their  purchase  only 
the  title  that  the  court  sold,  which  was  the 
title,  whatever  it  might  be,  of  the  parties  to 
the  suit  They  purchased  at  their  own  risk, 
and  cannot  be  heard  to  object  for  want  or  de- 
fect of  title,  at  least  after  confirmation  of  the 
sale.'* 

In  Berlin  v.  Melhom,  76  Va.  639,  611, 
Judge  Burks  again  says: 


"We  think  it  may  be  safely  laid  down,  as  a 
general  rule,  deducible  from  the  authorities, 
that  after  a  judicial  sale  has  been  absolutely 
confirmed  by  the  court  which  ordered  it,  it  wOl 
not  be  set  aside  except  for  fraud,  mistake,  sur- 
prise, or  other  cause  for  which  equity  would 
give  like  relief,  if  the  sale  had  been  made  by 
the  parties  in  interest,  instead  of  by  the  court. 
But  where  the  objection  is  to  the  confirmation, 
the  rule  is  more  liberal." 

Citations  of  authority  to  the  same  effect 
as  the  above  might  be  indefinitely  multiplied. 
We  win  add  only  these:  Hickson  >.  Rucker, 
77  Va.  135,  138 ;  Kirk  v.  Oakey,  110  Va.  67, 
68,  65  S.  E.  528,  135  Am.  St  Rep.  915;  Head- 
ley  V.  Hoopengarner,  60  W.  Va.  626,  55  S.  E. 
744 ;  2  Barton's  Chy.  Pr.  1185;  1  Hogg's  Eq. 
Proa  §  687;  Ule's  Eq.  PI.  &  Pr.  §  264 ;  Burks' 
Notes  on  Conveyancing  (1906)  §  99,  p.  118. 

Of  course,  this  general  rule  is  subject  to 
the  qualification  that  a  purdiaser,  like  a 
party  to  a  private  contract  of  sale,  is  enti- 
tled to  relief  on  the  ground  of  fraud  or  after- 
discovered  mistake  of  material  facts,  but 
there  is  nothing  in  this  case  to  bring  It  with- 
in that  qualification. 

The  decree  complained  of  is  affirmed. 

Affirmed* 


(151  Oa.  624) 
GILLESPIE  et  aL  v.  GILLESPIE. 
GILLESPIE  V.  GILLESPIE  et  al. 
(Nos.  2312,  2313.) 

(Supreme  Court  of  Georgia.     Jone  17,  1921. 
Rehearing  Denied  Aug.  12,  1921.) 

(Sylldbw  hy  the  Court,) 

Evidence  sufficient,  and  no  error  committed. 

The  verdict  was  supported  by  the  evidence. 
The  exceptions  to  the  decree  and  the  failure 
to  charge  are  without  merit. 

Error  from  Sui)erlor  Court,  Gordon  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Action  between  W.  J.  Gillespie  and  others 
and  Mr&  S.  A.  Gillespie.  Judgment  for  tlie 
latter,  and  the  former  bring  error^  and  Mrs. 
Gillespie  files  a  cross-bill  of  exceptions. 
Judgments  affirmed,  and  cross-bill  dismissed. 

M.  B.  Eubanks,  of  Rome,  and  J.  H.  Pas- 
chall,  of  Calhoun,  for  plaintiffs  in  error. 

Lang  &  Lang  and  Geo.  A.  CofTee^  all  of 
Calhoun,  for  defendant  in  error. 

HILL,  J.    Judgment  affirmed  on  the  main 
bill  of  exceptions;  cross-bill  dismissed^ 
All  the  Justices  concur. 


Ga.) 

(151  Ga.  SL6) 

HAMMOND  V.  MURRAY.    (No.  2643.) 

(Sapreme  Court  of  Georgia.   Aug.  11,  1921.) 
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Claude  Payton,  of  Albany,  for  plaintiff  in 
error. 

H.  A.  Peacodc,  of  Albany,  for  defendant 
in  error. 


(8yllabu9  ^  the  Cowrt.) 

1.  Habeas  oorpiit  ^=>99 (3)— Welfare  of  ohiid 
Is  paramount  oonsideratlon,  and  court  has 
large  discretion. 

'*In  habeas  corpns  cases  for  the  custody  of 
a  minor,  the  paramonnt  consideration  is  the 
welfare  and  happiness  of  the  minor,  and  in  de- 
termining that  the  trial  court  is  vested  with  a 
large  discretion." 

2.  Habeas  corpus  ^=>99(2)— Court  held  net  to 
have  abused  discretion  In  awarding  child's 
oustedy  to  father  though  sister  had  procured 
appointment  as  guardian. 

The  evidence  In  this  case  examined,  and 
"held  to  show  no  abuse  of  discretion  by  the 
trial  court  in  awarding  the  custody  of  the  minor 
to  the  defendant,  the  father  of  the  minor. 

Brror  from  City  Court  of  Albany;  Clayton 
Jones,  Judge. 

Habeas  corpus  by  Mrs.  W.  A.  Hammond 
against  L.  D.  Murray.  Judgment  for  defend- 
ant, and  the  petitioner  brings  error.  AiBrmed. 

Mrs.  W.  A.  Hammond  filed  a  petition  for 
habeas  corpus  against  her  father,  Ix  D.  Mur- 
ray, to  obtain  the  custody  of  Sarah  Murray. 
Sarah  Murray  is  the  sister  of  the  plaintiff 
and   the  daughter  of  the  defendant     She 
is  13  years  old.     The  defendant  had  been 
twice   married.     The    plaintiff   and    Sarah 
Murray  are  daughters  of  the  defendant  by 
his  first  wife.     About  10  years  ago  L.  D. 
Murray   was   married  a   second   time,   and 
three  children  were  bom  to  him,  the  issue 
of  this  marriage.    About  4  years  ago  the  de- 
fendant, who  was  about  to  remove  from  this 
state,  placed  Sarah  Murray  in  the  care  and 
custody  of  a  female  relative.    After  remain- 
ing with  this  relative  for  some  time,  the  de* 
fendant,  through  his  second  wife  and  the 
stepmother  of  Sarah  Murray,  directed  Mrs. 
Barbre,  a  daughter  of  the  defendant  by  his 
first  wife,  to  take  possession  of  the  child. 
At  this  time  the  defendant  was  a  resident 
of  another  state.    Subsequently  Sarah  Mur- 
ray went  to  live  with  the  plaintiff,  Mrs.  W. 
A.  Hammond,  who  resided  in  Bibb  county, 
this  state.     Mrs.  Hammond  was  appointed 
graardian  of  the  person  of  Sarah  Murray  by 
the  ordinary  of  Bibb  county,  Ga.    Some  time 
thereafter    Sarah    returned    to    Dougherty 
county  to  visit  her  sister,  Mrs.  Barbre.  From 
the  h<Hne  of  Mrs.  Barbre  she  went  to  her  fa- 
ther's home  in  Dougherty  county,  who  in 
tlie  meantime  had  returned  to  the  state.    The 
judge  of  the  dty  court  of  Albany,  before 
whom  the  application  for  habeas  corpus  was 
brought,    after   hearing   evidence,   awarded 
tlie  custody  of  the  child  to  the  defendant,  L. 
D.  Murray,  and  Mrs.  Hammond  excepted. 


OEOROE,  J.  (after  stating  the  facts  as 
above.)  [1,  2]  The  chief  insistence  of  the 
plaintiff  in  error  is  that  the  judgment  of  the 
ordinary  of  Bibb  county,  appointing  the 
plaintiff  in  error  guardian  of  the  person  of 
Sarah  Murray,  is  not  open  to  collateral  at- 
tack. The  defendant  in  error  testified  in 
effect  that  he  was  a  nonresident  of  the  state 
at  the  time  of  the  appointment  of  the  plain- 
tiff in  error  as  guardian  of  the  person  of 
Sarah  Murray;  that  he  had  not  abandoned 
Sarah  Murray,  and  had  not  failed  to  provide 
for  her  support  and  maintenance;  that  he 
had  no  notice  or  knowledge  whatever  of  the 
application  for  letters  of  guardianship.  The 
plaintiff  in  error,  in  addition  to  other  evi- 
dence, introduced  the  letters  of  guardian- 
ship issued  to  her;  and  the  exception  is  that 
the  court  abused  his  discretion  in  awarding 
the  custody  of  the  minor  to  the  defendant  in 
error,  since  the  legal  right  to  the  custody 
of  the  minor  was  in  plaintiff  in  error,  as  the 
gnardian  of  the  person  of  the  minor,  and  the 
order  appointing  plaintiff  in  error  as  such 
guardian  could  not  be  collaterally  attacked. 
No  objection  was  made  to  the  introduction 
of  the  evidence  of  the  defendant  In  error 
indicated  above,  so  far  as  the  record  dis- 
closes. The  right  of  the  defendant  in  error 
to  attack  collaterally  the  Judgment  of  the 
ordinary  was  not  therefore  directly  question- 
ed. No  ruling  of  the  court  upon  the  precise 
question  was  invoked.  The  trial  court  may 
have  considered  the  legal  right  to  the  cos- 
tody  of  the  minor  to  be  in  plaintiff  in  ^ror, 
and  may  have  given  no  consideration  to  the 
evidence  of  the  defendant  in  error,  recited 
above. 

While  the  evidence  in  the  record  strongly 
indicates  that  plaintiff  in  error  is  a  proper 
person  to  have  the  care  and  custody  of  her 
sister,  and  the  evidence  to  the  contrary  is 
meagre,  there  is  some  evidence  tending  to 
show  that  she  was  not  a  proper  person  to 
have  the  care  and  custody  of  the  minor. 
There  was  also  evidence  tending  to  show 
that  the  father  was  a  proper  person  to  have 
the  care  and  custody  of  his  child,  and  that 
he  was  able  to  provide  for  the  child  in  a 
manner  suitable  to  her  station  in  life.  Upon 
the  well-recognized  principle  that  in  habeas 
corpus  for  the  custody  of  a  minor  the  chief 
consideration  is  the  welfare  and  happiness 
of  the  minor  (Lamar  v.  Harris,  117  6a.  993, 
994,  44  S.  E.  866),  the  trial  court,  in  the  ex- 
ercise of  the  large  discretion  vested  in  him, 
may  have  awarded  the  custody  of  the  minor 
in  this  case  to  the  father,  though  recogniz- 
ing the  legal  right  of  the  plaintiff  in  error 
to  the  custody  of  the  child  by  virtue  of  her 
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appointment  as  guardian  of  the  person  of  tlie 
minor.  Upon  a  careful  consideration  of  the 
evidence  in  the  record,  this  court  will  not 
reverse  the  judgment  of  the  trial  court 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  6a.  763) 

MoCLURE  REALTY  &  INVESTMENT  CO.  V. 
EUBANKS  et  al.    (No.  2350.) 

(Supreme  Court  of  (Georgia.     Aug.  10,  1921.) 

(Byllabu9  5y  the  Court.) 

Insane  persons  ^=>73— When  never  adjudloat- 
•d  Insane,  lease  cannot  be  avoided  by  person 
suoceeding  to  Interest  In  land. 

'TThe  contract  of  an  insane  person  or  one 
non  compos  mentis,  who  has  never  been  ad- 
judicated to  be  insane  or  of  unsound  mind  as 
prescribed  by  the  CSode,  is  not  absolutely  void 
but  only  voidable.'*  "Such  a  contract  may  be 
ratified  [or  avoided]  by  him  upon  afterward  be- 
coming sane  or  during  a  lucid  interval,  or,  aft- 
er his  death,  may  be  avoided  or  ratified  by  liis 
heirs  or  personal  representative.**  Other  per- 
sons, such  as  the  petitioners  in  this  case,  can- 
not avoid  it 

Brror  from  Superior  CoutU  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  Mary  J.  Bubanks  and  another 
against  the  Mcdure  Realty  &  Investment 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Beversed. 

This  is  an  action  brought  by  Mary  J.  Eu- 
banks  and  Olara  El.  Zellars  against  the 
McClure  Realty  &  Investment  Company,  for 
cancellation  of  a  lease  contract  as  to  certain 
described  realty,  and  for  recovery  of  the 
premises  and  mesne  profits.  The  allegations 
of  the  petlti(m  in  outline  are  as  follows: 
Ei^or  years  prior  to  August  21,  1016,  Margaret 
R.  Fuller  had  been  the  owner  and  holder  of 
a  Ufe  estate  in  the  property,  the  remainder 
in  fee  belonging  to  the  petitioners.  Cn  that 
date  Mr&  Fuller  executed  a  contract  leasing 
the  premises  to  defendant  for  five  years,. de- 
fendant going  into  possession  and  since  re- 
taining it.  In  November,  1010,  in  a  suit 
brought  by  Mrs.  Fuller  against  Mra  Eubanks 
and  Mrs.  Zellars  in  Fulton  superior  court-^ 

"by  certain  decrees  of  the  court,  hereinafter 
more  folly  referred  to,  the  Ufe  estate  of  the 
said  Mrs.  Fuller  was  by  decree  passed  and 
conveyed  to  your  petitioners,  and  became  merg- 
ed with  their  remainder  interest,  and  they  by 
said  decrees  became  the  holders  of  the  title  to 
the  said  property  in  fee  simple.  *  *  *  In 
said  case  a  settlement  of  the  controversies 
therein  Involved  was  made,  including  a  contro- 
versy over  the  land  in  question;  and  the  conrt, 
after  first  appointing  a  guardian  ad  litem  for 
Mrs.  Margaret  R.  Faller,  on  accoimt  of  her 
mental  weakness  and  incapacity,  entered  a  de* 


cree  effectuating  said  settlement  and  decreeing 
absolute  ownership  of  said  property  in  peti- 
tioners, as  heretofore  recited.  Said  decrees  are 
in  record  in  this  court,  and  profert  thereof  is 
made.  In  so  far  as  they  relate  to  the  present 
controversy  the  decrees  are  material,  in  that 
they  transfer  the  title  of  said  Ufe  estate  as 
heretofore  set  out,  and  after  appointing  a 
guardian  ad  Utem  because  of  Mrs.  FuUer's 
mental  weakness,  and  in  that  also  they  con- 
tain the  following  provision:  The  defendants 
take  the  property  without  regard  to  the  lease 
said  to  be  held  by  C.  W.  McClure,  if  there  be 
such  a  lease,  but  reserve  the  right  to  cancel 
that  lease  if  they  can,  by  law  or  otherwise. 


t  tf 


The  lease  contract  is  void,  and  should  be 
canceled,  because  at  the  time  of  its  execution 
Mrs.  Fuller  was  of  unsound  mind  and  mental- 
ly incapable  of  making  a  valid  and  binding 
contract,  and  the  defendant  procured  the 
lease  from  her  at  a  grossly  inadequate  rental, 
namely,  at  $75  per  month,  whereas  a  reason- 
able rental  was  then  at  least  $800  per  month, 
and  is  now  $500  per  month.  Petitionera  have 
notified  defendant  that  the  lease  is  InvAlid, 
have  refused  to  receive  payment  of  rent  at 
the  rate  of  $75  per  month,  have  demanded 
that  the  rental  be  paid  at  its  reasonable 
value,  or  else  that  the  premises  be  surrender- 
ed; and  that  the  defendant  has  refoaed  to 
comply  with  these  demands. 

The  defendant  demurred  to  the  petition 
generally  and  specially,  but  insisted  only  on 
the  general  demurrer,  which  was  overruled, 
and  the  defendant  excepted. 

Weltner,  Cheatham  &  Koplin,  of  Atlanta, 
for  plaintiff  in  error. 

Little,  Powell,  Smith  ft  Goldstein,  of  At- 
lanta, for  defendants  In  error. 

FISH,  O.  J.  (after  stathig  the  facts  aa 
above).  The  petition  in  this  case  does  not 
dfsclose  the  exact  character  of  the  action 
brought  by  Mrs.  Fuller  against  Mrs.  Eubanks 
and  Mrs.  Zellars,  nor  the  issues  therein  In- 
volved and  decided,  further  than  that  case 
included  a  controversy  over  the  land  covered 
by  the  lease  contract  here  sought  to  be  can- 
celed, that  a  guardian  ad  litem  was  therein 
appointed  for  Mrs.  Fuller,  *'on  account  of  her 
mental  weaiuiess  and  Incapacity,*'  that  a  set- 
tlement was  made  of  the  controversies  In 
the  case,  and  that  a  decree  was  rendered  by 
which  the  life  estate  of  Mrs.  Fuller  in  the 
property,  the  subject-matter  of  the  lease  con* 
tract,  was  passed  and  conveyed  to  the  peti- 
tioners In  the  present  case,  and  that  they 
were  decreed  to  be  the  absolute  owners  in 
fee  of  the  entire  Interest  in  the  leased  pr»n- 
ises.  The  petition  does  not  allege  that  Mrs. 
FuUer  is  not  still  In  life,  nor  that  she  ha» 
not  continued  to  be  insane  since  the  executioii 
of  the  lease  contract,  nor  that  she  has  ever 
been  adjudged  to  be  insane,  and  a  guardian 
appointed  for  her  property.  It  will  be  pre- 
sumed, therefore,  that  she  Is  still  alive  and 


^s»For  other  cases  see  same  topic  aad  KBT-NUMBBR  la  all  Key-Numbered  DIgeeta  and  Indexes  < 


Ga.) 


MoGLUBE  AEALTY  A  INVESTMENT  CO.  ▼•  EUBANKS 

(108  8.B.) 


206 


insane,  and  not  under  guardianship.  The 
petition  does  allege  that  Mrs.  Fuller  was  in- 
sane at  the  time  she  executed  the  lease  con- 
tract to  the  McClure  Realty  &  Investment 
Company,  defendant  in  this  case,  and  that 
when  the  decree  was  entered  in  her  case 
against  Mrs.  Eubanks  and  Mrs.  Zellars  she 
was  represented  by  a  guardian  ad  litem,  ap- 
pointed by  the  court  "on  account  of  her 
mental  weakness  and  incapacity." 
It  is  well  settled  in  this  state  that— 

'The  contract  of  an  insane  person  or  one 
non  compos  mentis,  who  has  never  been  adju- 
dicated to  be  insane  or  of  unsound  mind  as 
prescribed  by  the  Code,  is  not  absolutely  void, 
bnt  only  voidable.*'  Bunn  v.  Postell,  1(X7  Ga. 
4B0,  33  S.  B.  707,  followed  in  Orr  v.  Equitable 
Mortgage  Co.,  107  Ga.  490,  33  S.  B.  708.  Wool- 
ley  V.  Gahies,  U4  Ga.  122,  39  S.  B.  882,  88  Am. 
St.  Rep.  22,  and  Perry  v.  Reynolds,  137  Ga.  427, 
73  8.  B.  66a. 

This  doctrine  has  been  almost  universally 
recognized  by  text-writers,  and  adjudicated 
cases  on  the  subject 

^'Such  a  contract  may  be  ratified  by  [the  in- 
sane person]  upon  afterward  becoming  sane 
or  during  a  lucid  interval,  or,  after  his  death, 
may  be  avoided  or  ratified  by  his  heirs  or  per- 
sonal representative."    Bunn  v.  Postell,  supra. 

The  right  to  disafltoa  a  voidable  contract 
of  an  Insane  person  is  personal,  and  can  be 
exercised  only  by  himself.  If  restored  to 
sanity;  or  If  his  Inflmrity  continues  till  his 
death,  then  by  his  legal  representative  or 
his  heirs;  but  neither  the  other  party  to  the 
contract  nor  third  persons  can  avoid  it  In 
support  of  these  legal  propositions  see  the 
authorities  cited  in  Bunn  v.  Postell,  supra; 
and  in  22  Cyc.  1174,  notes  90,  92,  98,  94,  96, 
and  page  1209,  notes  24,  26^  27,  28;  16  Am.  & 
Eng.  Enc.  Law,  629,  note  2;  9  Eng.  Enc. 
Law,  119,  notes  2,  3,  4;  14  R.  O.  L.  592,  notes 
10,  12,  13 ;  Clark  on  Contracts  (3d  Ed.)  231, 
notes  40,  41,  42,  43,  44;  1  Devlin  on  Realty 
(3d  Ed.)  I  78,  note  8,  and  section  75,  note  7 ; 
3  Tiffany  on  Real  Property  (2d  Ed.)  2342, 
note  65,  and  page  2344,  note  71a;  1  Jones  on 
Real  Property,  {  64,  note  6;  1  Williston  on 
Contracts,  {  253,  note  28;  1  Elliott  on  Con- 
tracts, S  382,  notes  84,  85,  87;  4  Elliott  on 
Contracts,  3221,  notes  95,  3,  4,  5,  6.  Also 
Vogel  V.  Zuercher  (Tex.  Civ.  App.)  136  S.  W, 
737  (4);  Porter  v.  Brooks  (Tfex.  CJlv.  App.)  159 
S.  W.  192. 

The  petiticmers  in  this  case^  who  are  seek- 
ing^ to  disafiarm  the  lease  contract  of  Mrs. 
Stiller  on  the  ground  that  she  was  insane 
when  it  was  executed,  do  not  in  any  way  rep- 
resent her,  nor  dalm  to  be  proceeding  in  her 
bebalf,  but  are  contending  that  they,  as  her 
successors  in  interest  and  title  under  the 
decree  referred  to  in  the  petition,  for  them- 
aelves  have  the  right  to  have  the  lease  con- 
tract canceled.  We  cannot,  in  view  of  the 
authorities  above  cited,  concede  the  soundness 
of  this  contention. 

Counsel  for  defendants  in  error  rely  upon 


the  two  cases  of  Breckenridge's  Heirs  v. 
Ormsby,  1  J.  J.  Marsh.  (Ky.)  236, 19  Am.  Dec. 
71,  and  Clay  v.  Hammond,  199  111.  370,  65  N. 
E.  352,  93  Am.  St  Rep.  146.  In  both  of  these 
cases  it  was  decided,  in  effect,  that  one  to 
whom  the  grantor,  after  recovering  his  sanity 
transfers  the  property,  has  the  same  right 
to  avoid  a  conveyance  made  by  his  grantor 
while  insane,  in  favor  of  another  person,  as 
has  the  grantor  himself;  seemingly  for  the 
reason,  as  in  the  case  of  a  conveyance  by  an 
infant,  that  the  mere  execution  of  an  incon- 
sistent conveyance  by  the  grantor  after  the 
removal  of  his  disability  involves  in  itself 
a  repudiation  of  the  voidable  conveyance.  3 
Tiffany  on  Real  Property  (2d  Ed.)  2345. 
These  rulings  are  not  directly  applicable 
here,  nor  are  they  necessarily  in  conflict  with 
our  holding.  Whether  a  guardian  of  an  in- 
sane person  can,  by  his  own  act,  and  without 
an  order  of  a  court  of  competent  jurisdiction, 
avoid  the  contract  or  deed  of  his  ward,  ex- 
ecuted while  he  was  insane,  and  prior  to  an 
adjudication  of  his  insanity  and  the  appoint- 
ment of  a  guardian,  is  not  necessary  to  be  de- 
cided in  this  case,  as  there  was  never  an  ad- 
judication that  Mrs.  Fuller,  under  whom  the 
petitioners  claim  as  successors  in  interest 
or  title,  was  insane,  nor  was  a  guardian  ever 
appointed  for  her  property.  It  is  true  that 
"on  account  of  her  mental  weakness  and  in- 
capacity" a  guardian  ad  litem  was  appointed 
for  her  by  the  judge  of  the  superior  court  in 
the  suit  ^e  brought  against  the  present  peti- 
tioners, in  which  suit  the  decree  was  ren- 
dered upon  which  the  petitioners  base  the 
contention  of  their  right  to  disaffirm  and 
have  canceled  the  lease  contract  made  be- 
tween Mrs.  Fuller  and  defendant  here;  and 
while  under  the  allegations  of  the  petition  n 
settlement  of  the  controversies  involved  In 
that  case  was  made,  '^including  a  controversy 
over  the  land  in  aue^on,"  and  the  decree 
rendered  effectuated  the  settlement  and  ad- 
judicated that  the  life  estate  of  Mrs.  Fuller 
was  passed  and  conveyed  to  the  petitioners 
here,  and  that  they  are  the  absolute  owners 
in  fee  of  the  entire  interest  in  the  leased 
property,  yet  the  McClure  Realty  &  Invest- 
ment Company  was  not  a  party  to  that  case, 
nor  was  the  validity  of  the  lease  contract  it 
had  with  Mrs.  Fuller  directly  brought  in 
question,  nor  expressly  decided,  even  if  m 
the  circumstances  that  could  have  been  legal- 
ly done.  Moreover,  the  language  quoted  in 
the  petition  from  the  decree  indicates  that 
it  was  not  the  intention  of  the  court  to  pass 
on  the  validity  of  the  lease  contract,  as  such 
language,  in  effect,  declares  that  the  peti- 
tioners  here  took  the  property  without  re- 
gard to  the  lease  contract,  and  that  they  re- 
served the  right  to  cancel  It  if  they  could. 

From  what  has  been  said  we  must  conclude 
that  the  court  erred  in  overruling  the  gen- 
eral demurrer  to  the  petition. 

Judgment  reversed.    AU  the  Jostioea 
cur. 
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GBOKGE,  J.,  concurs  specially,  l)ecaTise  not 
enough  of  the  pleadings  in  the  case  of  B\iller 
y.  ESubanks  et  al.,  and  of  the  consent  decree 
entered  therein  [to  which  the  insane  person's 
guardian  ad  litem  consented],  is  set  out  in  the 
petition  in  this  case  to  enable  the  court  to 
determine  whether  the  insane  person, 
through  her  guardian,  disaffirmed  the  lease 
contract 


(27  Ga.  App.  273) 

COX  V.  PERKINS.     (No.  1 1 1 13.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

July  12,  1921.) 

(SyUahua  by  the  Court) 

1.  Warrant  of  arrest  not  based  on  proper  affi- 
davit. 

"An  affidavit  taken  before  a  deputy  derk 
of  the  municipal  court  of  Atlanta,  not  in  the 
presence  of  a  jadge  of  that  court,  will  not  fur- 
nish a  sufficient  foundation  for  the  issuance  by 
a  judge  of  the  municipal  court  of  Atlanta  of  a 
warrant  to  arrest  an  accused  person."  Cox 
V.  Perkins  (this  case),  151  Ga.  — ,  107  S.  B. 
863,  decided  by  the  Supreme  Ck)urt  on  June  18, 
1921. 

2.  Demurrers  erroneously  overruled. 

Under  the  above  ruling  by  the  Supreme 
Court,  the  trial  court  erred  in  overruling  the 
first  and  second  paragraphs  of  the  demurrer  to 
the  plaintifTs  petition. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  betv7een  T.  E.  Cox  and  W.  A.  Per- 
kins. Judgment  for  the  latter,  and  the  f ormr 
er  brings  error.  Reversed  in  conformity  to 
Supreme  Court's  answers  to  certified  ques- 
tions aOT  S.  E.  863). 

McCallum  &  Sims,  of  Atlanta,  for  plaintiff 
in  error. 

Joseph  A.  Morris,  of  Savannah,  and  Geo. 
l\  Whitman,  of  Atlanta,  for  defendant  in 
error. 

LUKB^  J.    Judgment  reversed. 

BROYIiES,   a   jr.,   and   BLOODWOBTH, 

J.,  concur. 


(27  Ga.  App.  828) 

WALKER  V.  CITY  OF  CAIRO. 

(No.  11926.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1921.) 

(Syllahua  by  the  Ooitri.) 

Manlcipal  corporations  <^=>555— AffldavIt  of  Il- 
legality to  execution  for  sidewailc  assessment 
held  90od  as  against  general  demurrer. 

Under  tlie  ruling  in  Bacon  v.  Mayor  and  Al- 
dermen of  Savannah,  86  Ga.  801(1),  12  S.  B. 


580,  the  conrt  erred  in  sustaining  the  general 
demurrer  to  the  affidavit  of  illegality  and  dis- 
missing it. 

Error  from  Superior  Ck>urt,  Grady  County ; 
John  R.  Wilson,  Judge. 

Proceeding  on  an  aflSdavit  of  illegality  fil- 
ed by  W.  A.  Walker  to  an  execution  in  favor 
of  the  City  of  Cairo.  The  affidavit  of  ille- 
gality was  dismissed,  and  Walker  brings  er- 
ror.   Reversed. 

R.  C.  Bell  and  S.  P.  <3ain,  both  of  Cairo,  for 
plaintiff  in  error. 

B.  D.  Rivers,  of  Milltown,  and  Jeff  A.  Pope, 
of  Cairo,  for  defendant  in  error. 

BLOODWORTH,  J.  The  cleric  of  the  dty 
council  of  Cairo  is  authorized  under  the  char- 
ter of  the  city  to  issue  executions  to  enforce 
the  collection  of  assessments  for  street  im- 
provements. See  Act  Aug.  19,  1911  (Ga.  L. 
19U,  p.  884,  S  6).  The  section  here  dted 
provides  also  that — 

'The  defendant  shall  have  the  right  to  file 
an  affidavit  of  illegality  denying  that  he  owes 
the  same  or  some  part  of  the  sum  for  which 
the  said  execution  was  issued,  and  in  case  he 
admits  owing  any  amount,  stating  what  amount 
is  due,  which  amount  so  admitted  shall  be  paid 
or  collected  before  the  affidavit  is  received, 
and  the  affidavit  for  such  balance,  and  all  affi- 
davits may  be  filed  under  this  section  shall  be 
received,  and  returned  to  the  superior  court  of 
Grady  county  and  there  to  be  tried  and  the  is- 
sue determined  as  in  cases  of  illegality,  sub- 
ject to  all  the  pains  and  penalties  provided  in 
cases  of  illegality  for  delay." 

An  execution  was  Issued  against  W.  A. 
Walker  for  the  amount  assessed  against  him 
for  certain  "sidewalk  paving."  After  this 
execution  had  been  levied  on  his  property 
Walker  filed  an  affidavit  of  illegality,  the 
fifth  ground  of  which,  after  being  amended, 
is  as  follows: 

"Because  the  items  for  which  said  fi.  fa.  is- 
sued to  collect  constitute  no  valid  charge  as 
against  this  affiant,  and  he  is  not  liable  there- 
for. Defendant  denies  that  he  owes  the  sum 
for  which  said  execution  issued,  and  denies 
that  he  owes  any  part  thereof." 

To  this  affidavit  of  illegality  the  dty  filed  a 
general  demurrer  and  special  demurrers. 
The  trial  Judge  overruled  the  special  de- 
murrers, but  sustained  the  general  demurrer 
and  dismissed  the  affidavit  of  illegality.  Ttie 
defendant  excepted.  Under  the  *  ruling  in 
Dixon  V.  Mayor  and  Aldermen  of  Savannali, 
20  Ga.  App.  511,  93  &  B.  274,  ground  5  of  ttie 
affidavit  of  illegality  would  have  been  sub- 
ject to  a  timely  and  proper  special  demurrer, 
but  that  question  is  not  now  before  us.  Tlie 
only  question  for  our  consideration  is:  Did 
the  court  err  in  sustaining  the  general  de- 
murrer and  dismissing  the  affidavit  of  Hie- 
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gallty?  In  Bacon  y.  Mayor  and  Aldermen  of 
Savannah,  86  Ga.  301(1),  12  S.  B.  680,  It  was 
held: 

*'Where  the  same  statute  which  confers  au- 
thority for  issuing  an  execution  to  enforce  the 
payment  of  an  assessment  made  upon  abutting 
property  to  defray  the  cost  of  improving  the 
street  on  which  such  property  abuts  provides 
that  the  defendant  shall  have  the  right  to  file 
an  affidavit  denying  that  the  whole  or  any  part 
of  the  amount  for  which  the  execution  issued 
is  due,  an  affidavit  which  in  one  of  its  grounds 
sets  forth  such  a  denial  in  express  terms  as  to 
the  whole  and  every  part,  entitles  the  defend- 
ant to  a  trial  upon  all  questions  of  law  and  all 
open  questions  of  fact  involved  in  the  contro- 
versy." 

Under  this  ruling  the  Judge  erred  In  the 
case  now  under  consideration  In  sustaining 
the  general  demnrrer  and  dismissing  the  afB- 
davit  of  illegality.  See  Mayor  and  Council  of 
Gainesville  v.  Dean,  124  Ga.  750(1),  53  S.  El 
183. 

Judgment  reversed. 

BROYLES,  C.  J.,  concurs. 
LUKE,  J.,  dlsqualifled. 


(27  Oa.  App.  824) 

PAYNE,   Federal   Agent,  v.  CHESHIRE. 

(No.  11956.)     . 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,'  1921.) 

(8yUiib%9  by  the  Oanri.) 
I.  Carriers  ^5>I04— In  action  for  delay  evt* 


denoe  of  oongestion  held  properly  excluded. 
The  court  did  not  err  in  excluding  from 
the  jury  ''the  testimony  of  Mr.  Walker  and  Mr. 
WoodaU  in  so  far  as  anything  they  may  have 
said  tended  to  bear  on  the  question  of  the  un- 
usual congestion  of  freight." 

2.  Certiorari  ^=936— Qaestloa  as  to  measure  of 
damages   not   raised  on   trial  could   not  bo 
raised  on  review  of  Judgment  on  certiorari. 
The  writ  of  certiorari  lies  for  the  correction 
of  errors  committed  by  the  trial  court     Ac- 
cordingly, this  court  will  not  consider  any  ques- 
tion not  passed  upon  by  the  trial  court,  but 
raised  for  the  first  time  in  the  briefs  of  counsel 
for  the  plaintiff  in  error  in  tliis  court. 

Error  tronk  Superior  Gourt,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  T.  J.  Cheshire  against  G.  B. 
Payne,  federal  agent.  Judgment  for  plain- 
tur,  and  defendant  brings  error.    Affirmed. 

T.  J.  Cheshire  brought  suit  in  the  mu- 
nicipal court  of  Atlanta  against  Walker  D. 
Hines,  Director  Creneral  of  Railroads.  When 
federal  control  was  terminated,  under  the 
provisions  of  the  Transportation  Act  of  1920, 
John  Barton  Payne,  as  federal  agent,  auto- 
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matlcaliy  became  the  defendant.  The  peti- 
tion alleged  that  on  May  7,  191S,  there  was 
delivered  to  the  defendant's  agents  at  Nor- 
folk, Va.,  for  the  purpose  of  transportation  to 
Atlanta,  Ga.,  30  cases  of  fresh  cakes,  which 
were  consigned  to  the  plaintiff,  and  that  he 
was  damaged  by  the  negligence  of  the  agents 
of  defendant,  in  that  the  cakes  "were  not  de- 
livered to  plaintifC  In  Atlanta  until  the  16th 
day  of  May,  1918,  and,  when  they  were  de- 
livered, such  cakes  of  bakery  goods  were 
badly  spoiled  and  deteriorated,  and  largely 
unmerchantable,  to  the  damage  and  injury 
of  petitioner  in  the  sum  of  $281.12."  This 
amount  was  arrived  at  by  deducting  the  sal- 
vage from  the  invoice  price  of  the  goods. 
The  defendant  denied  liability.  On  the  trial 
of  the  case  the  plaintiff  introduced  a  bill  of 
lading,  issued  May  7,  1918  (on  which  was 
indorsed  "too  late  for  to-day's  forwarding"), 
and  a  waybill  "from  Portsmouth,  dated  May 
8,  1918,  showing  that  the  car  was  received 
at  Howells  (near  Atlanta)  at  2:50  a.  m. 
Sunday,  May  12th,  and  that  it  was  placed  at 
Spring  Street  (Atlanta)  at  3  a.  m.,  May  15th, 
and  was  delivered  by  Morrow  Transfer  Com- 
pany on  May  17th."  The  plaintiff  showed 
also  that  the  cakes  when  delivered  at  Nor- 
folk were  in  good  condition,  but  that  when 
they  were  delivered  to  him  in  Atlanta  they 
'Vere  moldy  and  were  not  fit  for  human  con- 
sumption," and  were  sold  for  hog  feed.  The 
defendant  sought  to  show  that  the  delay 
was  caused  "by  an  accident  to  another 
freight  train,"  and  "on  account  of  all  avail- 
able power  being  used  to  handle  troops,"  and 
the  consequent  congestion  of  freight  resulting 
from  these  causes.  After  excluding  certain 
evidence,  the  court  directed  a  verdict  for  the 
plaintiff.  To  these  rulings  the  defendant 
excepted. 

Lovick  G.  Fortson  and  Randolph  &  Parker, 
all  of  Atlanta,  for  plaintiff  in  error. 

Chas.  B.  CotteriU  and  Jos.  H.  Ross,  both 
of  Atlanta,  for  defendant  in  error. 

BLOODWORTH,  J.  (after  stating  the  facts 
as  above).  [1]  1.  In  the  condition  in  which 
we  find  the  record  in  this  case  we  cannot  say 
that  there  is  any  merit  in  the  exception  that 
the  court  erred  in  excluding  from  the  jury 
"the  testimony  of  Mr.  Walker  and  Mr.  Wood- 
all  in  so  far  as  anything  they  may  have 
said  tended  to  bear  on  the  question  of  un- 
usual congestion  of  freight,"  the  objection 
urged  thereto  being  that  "the  defendant  has 
failed  to  couple  it  up,  or  to  show  that  it  was 
accidental,  or  that  they  had  no  opportunity 
to  foresee  it,  or  that  they  gave  notice." 

[2]  2.  In  the  bill  of  exceptions  error  is  as- 
signed on  "the  judgment  of  the  court  direct- 
ing a  verdict,"  because  "the  same  is  contrary 
to  law  and  the  evidence."  In  support  of 
their  contention,  counsel  for  the  plaintiff  in 
error  insist  in   their  brief  that  **no  proof 
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[was]  made  as  to  tbe  market  value  of  the 
cake  at  the  time  and  place  when  it  should 
have  been  delivered/'  In  the  trial  of  the 
case  the  plaintiff  confined  his  claim  and  his 
proof  of  damages  to  the  invoice  value  of  the 
goods,  plus  the  freight  which  he  had  prepaid, 
and  It  does  not  appear  from  the  record  that 
the  defendant  made  in  any  way  in  the  trial 
court  the  point  that  the  plaintiff  had  chosen 
an  incorrect  measure  for  his  damages.  This 
point  was  raised  for  the  first  time  by  counsel 
for  the  plaintiff  in  error  in  their  brief  filed 
in  this  court.  The  writ  of  certiorari  lies  for 
the  correction  of  errors  committed  by  the 
trial  court.  Accordin^y,  this  court  will  not 
consider  any  question  not  passed  upon  by  the 
trial  court,  but  raised  for  the  first  time  in 
the  briefs  of  counsel  for  plaintiff  in  error 
filed  in  this  court  Masters  v.  Southern  Ex- 
press Ga,  23  Oa.  App.  612  (1),  99  S.  E.  144; 
Davis  V.  Town  of  Gibson,  24  Ga.  App.  814,  102 
S.  B.  466,  and  citations;  Fox  t.  State,  151 

Ga.  ,  104  S.  E.  631,  632. 

Judgment  affirmed. 

BROYLES,  0.  J.,  and  LUKE,  J^  concur. 


(27  Ga.  App.  822) 

OWENS  V.  STATE.     (No.  12583.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26^  1921.) 

(SfUahuM  hy  the  Court.) 

1.  CrlnlnaJ  law  «ss>d42(l)  —  New  trial  not 
aranted  for  newly  dlsoovored  evidonee  to  im* 
peaoh  only  witneos  on  vital  point. 

'Though  the  witAess  sought  to  be  impeach- 
ed by  newly  discovered  evidence  was  the  only 
witness  against  the  prisoner  upon  a  vital  point 
in  the  case,  if  the  sole  effect  of.  the  evidence 
would  be  to  impeach  the  witness,  a  new  trial 
will  not  be  granted."  Arwoou  v.  State,  59  Ga. 
391  (1),  Key  v.  State,  21  Ga.  App.  795  (1),  95 
S.  E.  269,  and  citations.  Under  the  above  rul- 
ing there  is  no  merit  in  the  grounds  of  the 
motion  for  new  trial  based  upon  alleged  newly 
discovered  evidence. 

2.  Criminal  law  ^=»9 1 3 (4)— Sentence  cannot 
be  attaoked  by  motion  for  new  trial. 

"Objection  that  a  sentence  imposed  in  a 
criminal  case  is  excessive,  or  for  any  reason 
illegal  or  irregular,  cannot  be  properly  made 


the  ground  of  a  motion  for  a  new  triaL**  Burg' 
amy  v.  State,  114  Ga.  852  (2),  40  S.  E.  991. 
Campbell  v.  State,  24  Ga.  App.  ISO  (3),  131 
(3),  100  S.  E.  18,  and  dtations. 

3.  Criminal  law  «3e»828,  1064(7)— Motion  for 
new  trial  oomplalning  of  oharge  held  too  gen- 
oral  and  Indofliilts;  fuller  charge  on  particu- 
lar Issuo  should  have  boeii  requested. 

The  last  gronnd  of  the  motion  for  a  new 
trial  alleges  that  the  charge  of  the.eonrt  ''does 
not  in  its  entirety  snbmit  all  the  issnes  fairly 
and  impartially  to  the  jury,  and  the  said  jury 
was  left  in  a  confused  and  bewildered  condi- 
tion, and  not  given  a  legal  light  leading  and 
showing  the  jnry  trying  the  case  all  the  issnes 
in  said  case,  as  the  law  reqnired  him  to  do." 
The  charge  as  given  is  not  subject  to  the 
foregoing  criticism.  This  ground  of  the  motion 
is  too  general  and  indefinite  to  raise  any  issue 
for  determination  by  this  court  The  charge 
as  given  covered  the  issues  made  by  the  plead- 
ings and  the  evidence,  and,  if  a  fuller  charge  on 
any  particular  issue  was  desired,  it  should  have 
been  requested  by  a  proper  and  timely  written 
request,  made  before  the  Jury  retired  to  con- 
sider of  their  verdict. 

4.  Criminal  law  «s> II 56 (2)— Trial  Judge  has 
wide  discretion,  when  verdict  apparently 
against  weight  of  evidenoe,  but  Court  of  Ap- 
peals cannot  Interfere,  when  Judge  approves 
verdict. 

''There  was  some  slight  evidence  authoriz- 
ing the  verdict;  and  the  verdict  having  been  ap- 
proved by  the  trial  Judge,  under  the  repeated 
and  uniform  rplings  of  this  court  and  of  the 
Supreme  Court  a  reviewing  court  Is  powerless 
to  interfere.  When  the  verdict  is  apparently 
decidedly  against  the  weight  of  the  evidence, 
the  trial  Judge  has  a  wide  discretion  as  to  grant- 
ing or  refusing  a  new  trial;  but  whenever  there 
is  any  evidence,  however  slight,  to  support  a 
verdict  which  has  been  approved  by  the  trial 
Judge,  this  court  is  absolutely  without  authority 
to  control  the  Judgment  of  the  trial  court** 
Bradham  v.  State,  21  Ga.  App.  010,  94  8.  E. 
618.    See  cases  dted. 

Error  from  Superior  Court,  Wheeler  Coun- 
ty;   Eschol  Graham,  Judge. 

Hither  Owens  was  convicted  of  an  off^ise,^ 
and  he  brings  error.   Affirmed. 

W.  B.  K^t,  of  Alamo,  for  plaintiff  in  error- 
M.  H.  Boyer,  SoL  Gen.,  of  Hawkinsville^ 
for  the  State. 

BLOODWORTH,  J,    Jodgment  affirmed. 
BROYIiES,  a  J;  and  LUKE,  J.,  concur. 
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BUCKHANON  V.  STATE.     (No.  2694.) 

(Supreme  Court  of  Georgia.    Aug.  12,  1921.) 


(ByUabus  hy  ihe  Court.) 

t.  H«Hnloide  ^=>l35(i)— Indlotnieiit  for  nurder 
by  drowning  hold  not  domurrablo. 

The  third  count  of  the  indictment  alleged 
that  the  defendant  did  "kiU  and  murder  one 
Robert  WiHcox  by  forcibly  placing  the  said 
Robert  Willcox  in  a  body  of  water,  and  by  for- 
cibly keeping  the  said  Robert  Willcox  under  the 
Bald  water,  with  the  intent  to  kill  him,  the 
said  Robert  Willcox,  until  the  said  Robert  Will- 
cox was  then  and  there  drowned  as  a  result 
thereof."  The  defendant  demurred  to  this  por- 
tion of  the  indictment,  on  the  ground  that  it 
was  insufficient,  '*for  the  reason  that  it  does 
not  state  what  kind  of  force  was  used,  nor  in 
what  way  or  manner  the  said  force  was  used 
to  place  deceased  in  the  water,  nor  what  kind 
of  force  was  used  to  keep  the  deceased,  Robert 
Willcox,  under  the  water  until  he  was  drown- 
ed,*' so  that  defendant  could  be  put  on  notice 
what  to  defend  against  Held,  that  the  judg- 
ment overruling  the  demurrer  was  not  errone- 
ous. 

2.  Circumstantial  ovidenee  of  venuo  held  tof- 
llcient. 

The  eyidence  in  regard  to  venue  was  dr- 
camstantial,  but  was  sufficient  to  autiiorize  the 
jury  to  find  that  the  jurisdiction  of  the  case 
was  in  the  county  of  Wheeler. 

3.  Criminal  law  ^=s»762 (3)— Instruction  defin- 
ing "oxprost  malice^'  held  not  to  oxpreos  opin* 
Ion  that  it  had  been  proved. 

The  court  charged  the  jury  as  foDows: 
'Express  malice  is  that  deliberate  intention 
unlawfully  to  take  away  the  life  of  a  fellow 
creature,  which  is  manifested  by  external  cir- 
cumstances capable  of  proof."  Error  is  as- 
signed on  this  charge,  on  the  ground  that 
there  was  no  evidence  to  warrant  a  charge  on 
express  malice,  and  that  the  court,  in  so  charg- 
ing on  express  malice,  intimated  to  the  jury  and 
expressed  an  opinion  to  them  that  there  had 
been  express  malice  proved  in  said  case.  Held^ 
that  the  charge  is  in  the  exact  language  of  the 
Penal  Code,  and  is  not  subject  to  the  criticism 
that  it  was  an  intimation  or  expression  of  opin- 
ion. 

(Sd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Express 
MaUce.] 

4.  Criminal  law  ^=3>784(5)— Instraotion  as  to 
reasonable  doubt  held  not  erroneous,  though 
evidenoo  was  clroumstantlal. 

Error  is  assigned  on  the  following  charge 
to  the  jury:  "If,  after  you  have  examined  all 
the  evidence  in  this  case,  your  minds  are  un- 
satisfied, unsettled,  wavering,  and  you  cannot, 
viewing  the  transaction  as  you  do  any  other 
ordinary  transaction,  com.e  to  a  conclusion  be- 
yond a  reasonable  doubt  that  the  defendant  is 
guilty,  you  ought  to  acquit  him;  biit  if  the  evi- 
den<^e  shows  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty,  it  is  your  duty  to  con- 
▼ict  him."     The  criticism  upon  the  charge  is 
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that  ''the  law  In  this  case  is  not  dependent  up* 
on  the  doctrine  alone  of  reasonable  doubt,  but 
is  dependent  upon  the  law  of  circumstantial  evi- 
dence; and  the  charge  places  this  case  on  the 
doct^e  alone  of  reasonable  doubt,  when  the 
court  should  have  gone  further  and  placed  the 
case  on  the  doctrine  of  circumstantial  evi- 
dence, and  charged  the  jury  that,  before  they 
would  be  authorized  to  convict  the  defendant, 
the  evidence  should  exclude  all  reasonable  doubt 
and  every  other  reasonable  hypothesis  save  that 
of  the  guilt  of  the  accused."  Held,  that  the 
charge  was  not  erroneous.  ''Whether  depend- 
ent upon  positive  or  circumstantial  evidence, 
the  true  question  in  criminal  cases  is,  not 
whether  it  be  possible  that  the  conclusion  at 
which  the  testimony  points  may  be  false,  but 
whether  there  is  sufficient  testimony  to  satis- 
fy the  mind  and  conscience  beyond  a  reasonable 
doubt."  Pen.  Code  IWO,  {  1013;  McNaughton 
V.  State,  136  Ga.  600,  612  (2),  71  S.  E.  lOSa 
The  court  fully  and  correctly  charged  the  law 
of  trircumstantial  evidence. 


5.  Criminal  taw  «=s»762(3),  781  (2  )*E  vide  nee 
held  to  aathbrize  eharge  on  Inonlpatory  stato- 
fflonts  or  admissions;  charge  on  admissions 
held  not  to  Intimate  opinion  that  oonfesslon 
or  admission  had  been  proved. 

Error  is  assigned  on  the  following  charge 
to  the  jury:  "All  admissions  should  be  scanned 
with  care  and  should  be  received  with  great 
caution.  An  admission  uncorroborated  by  other 
evidence  is  not  sufficient  to  justify  a  conviction. 
To  make  an  admission  admissible,  it  must  have 
been  made  voluntarily,  without  being  induced 
by  another  by  the  slightest  hope  of  benefit  or 
the  remotest  fear  of  injury."  The  criticism  is 
that  there  was  no  evidence  in  the  case  to  au- 
thorize a  charge  on  that  subject,  and  that  an 
instruction  by  the  court  on  that  subject  was 
an  expression  of  "opinion  to  the  jury,  and  in- 
timated to  them  that  there  had  been  a  confes- 
sion proved,  or  an  admission,  criminal  admis- 
sion in  the  nature  of  and  synonymous  with  a 
confession."    Held: 

(a)  There  was  evidence  authorizing  a  charge 
on  the  subject  of  inculpatory  statements  or  ad- 
missions. 

(b)  The  charge  was  not  subject  to  the  criti- 
cism that  it  amounted  to  an  expression  of  opin- 
ion or  an  intimation  that  there  had  been  a  con- 
fession or  admission. 

(c)  The  court  more  than  once  clearly  and 
fairly  submitted  to  the  jury  the  issue  as  to 
whether  there  had  been  any  admissions.  See 
the  next  succeeding  headnote. 

6.  Criminal  taw  «ss>762(3),  781(4),  1172(7)— 
Instruotlon  applying  law  of  oonfesslons  to 
admissions  held  not  misleading;  held  not  to 
Intimate  opinion;  instraetton  applying  rule 
as  to  oonfesslons  to  admissions  held  favorable 
to  defendant;  "Inculpatory  statements";  "In- 
criminatory admissions." 

Error  is  assigned  on  the  following  charge: 
"If  you  find  any  admissions  were  made  by  the 
defendant,  and  that  such  admissions  were  made 
voluntarily  without  being  induced  by  another 
by  the  slightest  hope  of  benefit  or  the  remotest 
fear  of  injury,  then  you  would  be  authorized 
to  consider  such  admissions  as  you  would  any 
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other  testimony  in  the  case;    bat  if  such  ad- 
missions were  not  made  volantarily,  or  were 
induced  by  another  by  the  slightest  hope  of  ben- 
efit or  the  remotest  fear  of  injury,  you  would 
not  be  authorized  to  consider  such  admissions 
as  testimony,  but  should  reject  the  same.     If 
you  find  any  admissions  were  made  by  the  de- 
fendant, and  that  same  were  made  voluntarily, 
without  being  induced  by  another  by  the  slight- 
est hope  of  benefit  or  remotest  fear  of  injury, 
and  that  the  same  is  corroborated  by  other  evi- 
dence in  the  case,  then  you  may  consider  same 
along  with  the  other  evidence  in  determining 
his  guilt  or  innocence,  remembering  that   an 
admission    is    a   circumstance   which   requires 
the  aid  of  other  testimony  to  authorize  a  con- 
clusion of  guilt,  and  that  an  admission  alone, 
uncorroborated  by   other  evidence,  is  insuffi- 
cient to  justify  a  conviction."     The  criticism 
is  that  the  principles  of  law  thus  stated  consti- 
tute the  law  with  reference  to  confessions,  and, 
there  being  no  confession  proved,  the  charge 
was   unwarranted,   inapplicable,    and    mislead- 
ing to  the  jury;  that  it  was  argumentative,  am- 
biguous, and  intimated  to  the  jury  that  a  con- 
fession had  been  made,  or  that  an  admission 
had  been  made  by  the  defendant  in  the  nature 
of   a   confession,   which   was   sufficiently  cor- 
roborated in  the  same  manner  as  the  law  re- 
quires confessions  to  be  corroborated,  and  was 
sufficient    to    convict    the    defendant.      Held: 
"Admissions-  usually  refer  to  civil  cases."    Pen. 
Ck>de  1910,  S  1028.    When  applied  to  criminal 
cases  such  evidence  is  usually  termed  inculpa- 
tory statements   or  Incriminatory  admissions, 
and  these  expressions  are  frequently  used  as 
synonymous,   and  must  have  been  so  under- 
stood in  the  instructions  of  the  court  in  this 
case.    The  fact  that  the  judge,  in  connection 
with  the  incriminatory  admissions,  charged,  not 
only  that  they  should  be  received  with  care, 
but  that  it  must  appear  that  they  were  freely 
and  voluntarily  made,  not  induced  by  fear  of 
punishment  or  hope  of  reward,  was  not  a  de- 
fect in  the  charge  of  which  the  defendant  can 
complain,  and  was  in  fact  favorable  to  the  de- 
fendant, as  it  placed  the  same  restriction  upon 
criminal  admissions  that  the  statute  requires 
be  placed  upon  confessions;   but  it  did  not  im- 
ply in  any  way  that  the  incriminatory  admis- 
sions were  confessions.     Consequently  the  in- 
accuracy in  the  charge  does  not  call  for  the 
grant  of  a  new  triaL 

7.  Criminal  law  ^=978l(4)~ln8tructlon  apply- 
ing law  of  confessions  to  admissions  held  not 
misleading. 

Movant  complains  that  the  court  charged  the 
jury  'in  reference  to  what  might  be  termed  'in- 
culpatory admissions  of  fact/  and  erroneously 
characterized  and  denominated  them  as  admis- 
sions of  guilt  or  a  confession  which,  if  corrob- 
orated, as  provided  in  the  cases  of  admissions 
and  confessions  of  guilt  would  be  sufficient  to 
convict.  In  other  words,  the  court  charged  the 
law  fully  with  reference  to  confessions,  but  in 
said  charge  denominated  confessions  as  an 
admission,  and  substituted  the  word  'admission* 
only  in  charging  said  law,  instead  of  the  word 
'confession.'"  H'eld,  that  the  charge  of  the 
court  in  these  respects,  considered  in  the  light 


of  the  ruling  in  the  next  preceding  headnote, 
will  not  require  the  grant  of  a  new  trial. 

8.  Criminal  law  «=»338(2),  406(1),  486,  494, 
563,  828— Homlolde  «=»228( I)— Elaboration 
of  charge  on  corpus  delicti  should  have  been 
requested;  corpus  delicti  may  be  proved  by 
circumstantial  evidence;  ovidenco  held  to 
authorize  finding  of  corpus  delicti;  proof  es- 
sential; evidence  to  bo  considered  in  passing 
on  proof  stated;  opinion  of  export  entitled 
to  more  weight  when  facts  stated. 

Complaint  is  made  that:  "The  court  fail- 
ed to  charge  the  jury  in  reference  to  the  cor- 
pus delicti  in  said  case,  this  being  one  of  the 
main  contentions  of  movant  in  the  trial  of  the 
case,  that  the  evidence  did  not  show  that  there 
had  been  a  homicide  or  that  a  person  had  in 
fact  been  killed;  nor  did  he  diarge  the  jury  the 
degree  of  proof  necessary  to  establish  the  fact 
that  a  killing  had  taken  place,  or  that  any  one 
had  been  murdered.  In  other  words,  movant 
contends  that,  under  the  evidence  in  the  case 
and  position  taken  by  counsel  for  defendant, 
the  court  should  have  charged  the  jury  fully 
with  reference  to  the  necessity  of  establishing 
by  testimony  on  the  part  of  the  state  that  the 
dead  man  was  actually  killed,  and  did  not  die 
from  other  causes,  before  they  would  be  au- 
thorized to  go  further  in  their  deliberations  as 
to  who  the  party  was  doing  the  killing,  or  did 
the  killing  in  the  case."    FeCd: 

(a)  The  court  charged  the  jury  that  if  the 
evidence  did  not  prove  beyond  a  reasonable 
doubt  that  the  defendant  "did,  by  any  one  or 
more  of  the  means  and  in  the  manner  alleged 
in  the  indictment,  unlawfully  kill  Robert  WiU- 
cox"  with  malice  aforethought,  they  should  re- 
turn a  verdict  of  not  guilty.  If  the  defendant 
desired  an  elaboration  on  the  subject  of  corpus 
delicti,  he  should  have  duly  requested  the  same 
in  writing. 

(b)  The  corpus  delicti  may  be  proved  by 
circumstantial  evidence,  as  well  as  by  direct 
evidence.  In  this  case  the  jury  were  author- 
ized to  find  that  a  homicide  had  been  committed. 

9.  Homicide   ^s»259--Clrcum8tantlal    evidence 
held  to  support  conviction. 

The  evidence  was  circumstantial,  but  au- 
thorized the  jury  to  find  that  it  was  consistent 
with  the  hypothesis  of  guilt,  and  excluded  every 
reasonable  hypothesis  other  than  that  of  the 
guilt  of  the  accused. 

Error  from  Superior  Court,  Wheeler  Coun- 
ty ;  Eschol  Graham,  Judge. 

J.  E.  Buckhanon  was  convicted  of  murder, 
and  he  brings  error.      Affirmed. 

Stephens  &  Stephens  and  W.  A.  Dampier, 
all  of  Dublin,  for  plaintiff  in  error. 

M.  H.  Boyer,  SoL  Gen.,  of  Hawkinsville, 
Geo.  M.  Napier,  Atty.  Gen.,  Seward  M.  Smitb, 
Asst.  Atty.  Gen.,  and  W.  S.  Mann«  of  McRae^ 
for  the  State. 

GILBERT,  J.  [1-71  1-7.  The  first,  second, 
third,  fourth,  fifth,  sixth,  and  seventh  head- 
notes  do  not  require  elaboration. 

[I]  8.  In  addition   to  the  count  chargins* 
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murder  by  drowning,  there  were  other  counts 
in  the  indictment  charging  murder  by  shoot- 
ing, cutting,  stabbing,  striking  with  dubs  and 
other  blunt  instruments  to  the  grand  Jurors 
unknown.  The  indictment  alleges  that  the 
deceased  was  killed  by  J.  B.  Buckhan<Mi  and 
J.  0.  Thompson.  The  former  was  tried  and 
convicted,  and  upon  the  overruliiig  of  his  mo- 
tion for  a  new  trial  the  case  was  brought  to 
this  court  for  review.  Counsel  for  plaintiff 
in  error  insist  that  the  grant  of  a  new  trial 
is  required,  because  the  court,  without  re- 
quest, omitted  to  instruct  the  Jury  in  regard 
to  the  degree  of  proof  required  to  establish 
the  corpus  delicti.  It  is  also  insisted  that 
the  grant  of  a  new  trial  is  required,  because 
the  evidence  was  insufficient  to  authorize  a 
finding  that  Robert  Willcoz  was  actually 
killed  by  any  one,  as  alleged  in  the  bill  of  in- 
dictment, and  that  he  did  not  die  from  other 
cause.  The  court  charged  the  Jury  that  if 
the  evidence  did  not  prove  beyond  'a  reason- 
able doubt  that  the  defendant  "did,  by  any 
one  or  more  of  the  means  and  in  the  manner 
alleged  in  the  indictment,  unlawfully  kill 
Robert  Willcox"  with  malice  aforethought, 
they  should  return  a  verdict  of  not  guilty. 
The  court  also  charged  the  jury: 

*'One  cannot  be  convicted  of  the  homicide  of 
another  when  death  was  brought  about  by  nat- 
ural causes,  or  by  misfortune  or  by  accident, 
and  should  it  appear  that  Robert  Willcox  is 
dead,  and  that  he  died  from  natural  causes,  of 
that  he  died  by  misfortune  or  accident,  or  if 
you  have  a  reasonable  doubt  that  he  is  dead,  or 
if  dead  that  his  death  was  produced  by  natural 
causes,  misfortune,  or  accident,  then  the  de- 
fendant should  be  found  not  guilty." 

If  the  accused  had  desired  an  elaboration 
on  the  charge  on  the  subject  of  corpus  delicti, 
he  should  have  duly  requested  the  same  in 
writing. 

In  regard  to  the  sufficiency  of  the  evidence 
to  prove  the  corpus  delicti,  it  must  be  borne 
in  mind  that  the  jury  of  the  vicinage  deemed 
the  evidence  sufficient,  and  their  finding  has 
been  approved  by  the  trial  court  The  trial 
court  and  Jury  are  in  better  position  than 
this  court  to  form  a  dear  conception  of  what 
are  the  facts  and  what  is  the  truth.  The 
evidence  in  regard  to  corpus  ddicti  before 
the  trial  court  was  uncontradicted*  and  to  the 
effect  that  Robert  Willcox,  alleged  in  the  in- 
dictment to  have  been  killed,  was  fbund  dead 
on  '^Steamboat  Bite"  Island  in  the  Oconee 
rirer,  in  Wheeler  county,  evo^thing  indicat- 
ing that  he  had  been  washed  ashore  by  a 
freshet  He  had  been  missing  about  seven 
weeks,  and  his  body  was  partly  decomposed. 
He  was  fully  recognized  by  his  clothing  and 
oilier  indida.  He  was  about  19  years  of  age, 
a  splendid  specimen  of  manhood,  suffering 
from  no  impairment  of  health,  and  had  ex- 
perienced no  business  depression  or  other 
trouble  so  far  as  known.  He  had  gone  into 
the  river  swamp  to  make  a  record  of  cross- 1 


ties,  and  thereafter  to  hunt.  The  last  per- 
sons with  whom  he  had  been  seen  were  Buck- 
hanon  and  Thompson,  charged  with  his  homi- 
cide. His  hat,  a  gun,  some  shells,  hunting 
sack,  and  the  book  in.  which  he  had  recorded 
the  number  of  cross-ties  were  found  covered 
with  straw,  a  short  distance  trom  the  river 
on  the  outer  edge  of  the  swamp  and  about  one 
mile  downstream  from  where  the  body  was 
found.  It  was  impossible  for  him  to  have 
followed  the  bank  of  the  river  from  this  point 
to  where  the  body  was  found,  because  the 
swamp  was  impenetrable.  The  only  way  of 
going  from  the  point  where  his  effects  were 
burled  to  the  point  where  searchers  dis- 
covered his  body  was  to  go  about  two  miles 
around  the  outside  of  the  swamp  or  to  go  up 
the  stream  of  the  river  in  a  bateau,  canoe» 
or  similar  water  craft.  Subsequently  to  his 
disappearance,  and  before  his  body  was 
found,  there  had  been  heavy  rains,  and  the 
stream  of  the  river  had  been  greatly  swollen. 
Blood  was  found  on  the  inside  of  the  bateau 
used  by  the  defendant  Buckhanon  and  kept 
at  and  about  the  landing  on  the  river  near 
where  the  hat,  gun,  etc.,  were  found,  and 
where  Willcox  had  last  been  seen  in  Ufe  in 
company  with  the  defendants.  Dr.  Leroy 
Napier,  a  practidng  physidan  since  the  year 
1898,  who  knew  Robert  Willcox  and  who  saw 
him  on  the  afternoon  before  his  disappear- 
ance, swore  that  the  deceased  had  "never 
been  afflicted  with  paralysis  or  anything  like 
that  that  impaired  his  limbs."  He  further 
testified  that— 

When  the  body  was  recovered  he  examined  it, 
and  found  it  in  a  very  badly  decomposed  condi- 
tion; "the  left  eye  and  left  cheek  and  also  the 
flesh  on  the  neck,  all  the  left  side,  was  slough- 
ing, falling  away;  the  left  eye  was  practically 
gone;  there  was  a  little  loblolly  mess  in  the 
socket;  a  portion  of  his  cheek  had  disappear- 
ed, exposing  the  upper  and  lower  jaw  under- 
neath. We  could  not  find  any  evidence  of  any 
cuts  or  punctures  on  his  body;  the  skin  was 
thick  and  doughy,  pretty  well  water-logged.  In 
the  condition  the  flesh  was  in  it  is  possible 
there  could  have  been  a  bullet  wound  and  we 
overlooked  it;  we  made  a  pretty  thorough  ex- 
amination. So  far  as  we  could  tell,  the  bony 
structure  of  the  head  was  intact;  in  fact  there 
was  no  fracture  down  to  the  base;  of  course 
the  skin  was  mummified  like  heavy  parchment 
paper.  We  did  not  find  any  blow  on  the  head. 
The  skull  was  in  such  condition  we  could  not 
tell  if  there  had  been  blow  on  the  head,  unless 
it  had  been  sufficient  to  break  the  skull;  he 
could  have  had  a  blow  on  the  head  sufficient  to 
have  killed  him  without  fracturing  the  skull. 
In  my  opinion  we  found  something  about  the 
body  that  indicated  he  had  received  a  blow 
about  the  head,  and  that  was  the  peculiar  posi- 
tion of  his  right  hand.  His  left  hand  was  fiexed 
partially,  something  in  this  position,  while  his 
right  hand  was  very  tightly  clinched,  and  was 
back  like  that  [indicating].  That  indicated  a 
blow  on  the  side  of  his  head  prior  to  his  death,, 
or  some  injury  to  the  skull  that  would  pro- 
duce a  hemorrhage  inside  on  the  brain  tissue; 
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or  at  least  that  was  the  way  I  interpreted  it 
I  don't  know  that  that  would  indicate  that  he 
died  in  agony,  but  it  indicated  to  me  that  he  re- 
ceived an  injury  just  before  his  death.  His 
hand  at  that  time  was  rigid;  it  had  not  been 
changed  from  the  time  he  was  found  until  I 
saw  it  What  we  call  rigor  mortis  had  never 
been  broken  up  in  that  hand  or  arm;  the 
arm  was  stiff.  I  think  it  was  in  the  same  con- 
dition it  was  in  when  he  died,  the  fingers  pull* 
ed  down  tightly  and  the  hand  in  that  position. 
I  do  not  think  that  is  usual  in  an  ordinary  case 
of  death.  I  think  if  he  had  died  with  both 
hands  clinched  in  the  same  condition,  they 
would  not  have  been  clinched  back  in  that  po- 
sition; we  find  that  in  paralysis;  even  a  living 
subject  wfil  carry  his  hand  like  that;  does  not 
seem  to  be  able  to  get  it  out  of  that  position. 
I  don't  know  that  a  lick  on  the  head  usually 
causes  paralytic  condition;  the  usual  cause  of 
paralysis  is  a  hemorrhage  on  the  brain;  a  lick 
would  have  produced  that  condition." 


On  cross-examination  there  was  consider- 
able elaboration  of  tbe  opinions  expressed 
in  the  above  quotation,  but  the  substance 
of  the  entire  evidence  of  Dr.  Napier  is  In- 
cluded in  the  above  quotation. 

It  is  well  established  that  without  satis- 
factory proof  of  the  corpus  delicti  a  con- 
viction for  crime  cannot  stand.  Langston  v. 
State,  161  Ga.  — ,  106  S.  B.  903.  In  pass- 
ing on  the  question  of  whether  the  corpus 
delicti  has  been  proved,  all  admissions  of 
independent  facts  and  all  circumstantial  evi- 
dence bearing  on  that  question  should  be 
considered.  Wilbum  v.  State,  141  Ga.  610, 
613  (10),  81  S.  E.  444.  Whether  the  corpus 
delicti  was  established  in  this  case  depends 
largely  on  the  weight  and  value  of  the  evi- 
dence of  Dr.  Nailer,  considered  in  connection 
with  the  fact  that  the  hat,  etc.,  belonging  to 
the  deceased,  were  found  a  short  distance 
from  the  river,  that  blood  was  found  in  the 
bateau,  and  that  the  body  was  found  about 
a  mile  up  stream.  It  would  seem  that  the 
inference  is  justified  that  the  deceased  would 
not  himself  have  burled  his  personal  effects 
underneath  a  bed  of  straw  had  he  planned 
self-destruction.  The  force  of  logic  would 
also  drive  us  to  the  conclusion  that,  had  the 
deceased  thrown  himself  into  the  river  at 
or  near  the  point  where  his  effects  were 
buried,  his  body  would  have  drifted  down- 
stream, and  could  not  have  been  found  a 
mile  further  up  the  river.  It  must  be  remem- 
bered that  the  opinion  evidence  Is  that  of  an 
expert  in  respect  to  the  stated  facts  about 
which  the  opinion  was  expressed.  It  is 
proper  and  desirable  that  expert  testimony 
should  be  kept  within  proper  bounds,  espe- 
cially in  criminal  cases,  where  the  life  or 
liberty  of  the  accused  is  at  stake.  It  is 
also  true  that  opinions  are  entitled  to  more 
weight  where  facts  are  stated,  and  not  mere 
opinions  or  conclusions.  The  statement  of 
facts  is  made  essential,  under  the  laws  of 
this  state,  in  the  case  of  nonexpert  witneso- 
e8»  and  the  latter  cannot  testify  to  opinions 


\  or  conclusions  without  stating  the  facts 
upon  which  the  same  are  based.  Of  an  ex- 
pert witness  this  is  not  required,  but  in 
the  present  case  the  expert  witness  does  state 
with  clearness  and  precision  the  facts  upon 
which  his  opinions  were  founded.  For  this 
reason  the  opinion  is  entitled  to  more  weight 
than  would  otherwise  be  the  case  had  he 
failed  to  state  the  facts. 

"Expert  testimony  is  to  be  weighed  and  judg- 
ed like  any  other,  and  the  same  tests  are  to  be 
applied  thereto.  It  is  not  necessarily  conclu- 
sive or  controlling,  even  when  uncontradicted  by 
the  testimony  of  other  experts;  but  its  weight 
and  value  are  to  be  determined  by  the  jury, 
who  should  consider  it  in  connection  with  all 
the  other  evidence  in  the  case,  the  means  of 
knowledge  of  the  expert,  the  reasons  which  he 
assigns  for  his  opinions,  and  the  truth  or  fal- 
.sity  of  the  facts  assumed  in  the  hypothetical 
questions  put  to  him.  However,  where  witness- 
es, although  experts,  describe  symptoms  and 
conditions  actually  observed  by  them,  and  their 
testimony  stands  unimpeached,  it  cannot  be  ig- 
nored, any  more  than  any  other  credible  evi- 
dence in  the  case  can  be;  and  where  the  sub- 
ject of  discussion  is  not  on  the  border  line  be- 
tween the  domains  of  general  and  expert  knowl- 
edge, but  concerns  a  highly  specialized  art  of 
which  a  layman  can  have  no  knowledge  at  all, 
the  court  and  jury  necessarily  must  depend  to 
a  great  extent  on  the  opinions  of  qualified  ex- 
perts." 16  O.  J.  756,  {  1566;  11  Ruling  Case 
Law,  586,  $  16;  page  611,  |  34,  and  notes;  Pe- 
nal Code  1910,  1 1048;  GivU  Code  1910,  |  5876; 
Tates  V.  State,  127  Ga.  813  (4),  816,  56  S.  E. 
1017,  9  Ann.  Cas.  620. 

Applying  the  foregoing  principles  of  law  to 
the  evidence,  we  conclude  that  the  jury  were 
authorized  to  find  that  the  corpus  delicti  was 
established  as  required  by  law. 

[9]  9.  In  addition  to  the  facts  stated  in 
the  foregoing  division  of  the  opinion,   the 
evidence  authorized  the  jury  to  find  the  facts 
hereinafter  stated  to  be  true  in  reference 
to  the  connection  of  the  defendant  Buck- 
hanon.    On  Saturday,  the  15th  of  January, 
1921,  Buckhanon,  who  seemed  to  be  a  rov- 
ing fisherman,  and  also  the  younger  man, 
Thompson,  were  fishing  at  Cheney's  Ferry, 
In  Wheeler  county,  and  had  been  there  a  little 
more  than  two  weelES.     They  were  accus- 
tomed to  spend  Saturday  night  at  the  resi- 
dence of  J.  H.  Thompson,  an  uncle  of  the 
defendant  Thompson,  situated  four  or  five 
miles  away.    They  both  kept  dothes  at  this 
house.     On   that  night  they  came   to    the 
uncle's  house  from  the  direction  of  the  river, 
and  their  pants  seemed  to  be  a  little  wet. 
Buckhanon  mentioned  that  Robert  WUlcox 
came  into  the  swamp  that  day,  and   said 
that  he  left  Willcoz  lying  by  a  fire  near  an 
oak,  and  that  Willcox  was  wet  and  drunk. 
The  witness   Vaughn  testified   that   Buck- 
hanon, Thompson,  Willcox,  and  himself  ivere 
all  drinking,  and  that  they  consumed  about 
a  quart  of  whisky.    On  the  commitment  trial 
of  Thompson    Buckhanon   swore  that    the 
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whisky  was  his,  and  that  he  and  Thompson 
ran  it  off  the  night  before.    The  oak  is  near 
a  gate  leading  into  the  swamp,  and  at  this 
place  the  gun,  bat,  etc.,  were  found  covered 
with    straw.     This   point   is    also   near   a 
shanty  sometimes  used  by  Buckhanon.     At 
or  near  this  point  on  this  occasion  young 
Robert  Willcox   was  last  seen   alive   with 
the  two  defendants  by  the  witness  Vaughn. 
On  reaching  the  home  of  the  uncle,  J.  H. 
Thompson,   Buckhanon   had  a   conversation 
with  the  13  year  old  daughter  of  the  former. 
She  testified  that  he  asked  her  to  cut  his 
throat  with  a  rassor;    that  he  seemed  like 
there  was  something  the  matter  with  him; 
he  acted  funny ;  did  not  talk  like  he  always 
did;     that   Buckhanon   had    about  20   gun 
shells,  the  same  color  as  those  which  he  had 
given  John  Williams,  and  that  Buckhanon 
said  he  bought  some  of  the  shells  Aromi  Mr. 
Willcox,  and   Mr.  Vaughn   gave  him  some 
[witness    Vaughn    testified    that  he   loaned 
Buckhanon  the  gun,  but  did  not  furnish  him 
with  any  shells],  and  that  he  gave  the  shells 
to  her  brother,  who  in  turn  delivered  them  to 
the  witness  McKay,  who  exhibited  them  on 
the  trial  to  the  court  and  Jury.     The  gun 
borrowed  by  Buckhanon  from  the  witness 
Vaughn  was  also  turned  over  to  the  witness 
McKay.      On    the    next    morning,    Sunday, 
January  16th,   Buckhanon   left   this  house, 
taking  with  him  all  of  his  clothing  and  other 
effects,  including  some  meat  and  vegetables, 
going  to  the  river.    This  was  the  first  time 
he  had  carried  all  of  his  effects  with  him 
up<xi  leaving.    On  reaching  the  river  he  took 
his  bateau  and  proceeded  down  stream.    On 
Sunday  night  Buckhanon,  traveling  in  his 
bateau,  approached  some  raftsmen,  who  were 
also  going  down  the  river  on  drifting  timber. 
One   of  these  raftsmen,  George  Quinn,  tes- 
tified that  Buckhanon  offered  him  whisky; 
that  Buckhanon's  face  was  black,  and  ''you 
could  not  tell  whether  he  was  a  white  man 
or   a   negro  ;**    that  he  gave  Buckhanon  a 
cop  of  coffee,  and  when  the  latter  reached 
his   hand  over,  stretching  his  arm,  "I  saw 
where  the  black  stopped;"   that  Buckhanon 
^'said  he  was  going  on  below  us  to  Barker's 
landing,  that  he  had  a  fishery  down  there; 
he  said  his  name  was  Cook.*'    Witness  saw 
Buckhanon  again  on  the  next  day,  Monday, 
further  down  the  river,  and  spoke  to  him, 
but  Buckhanon  did  not  reply.    Witness  said 
to  him : 

**LaL9t  night  you  were  a  negro;  now  you  have 
changed  to  a  white  man;  you  have  «n  a  collar 
and  tie." 

To  this  Buckhanon  made  no  reply.  An- 
other mritness  on  the  raft  swore  that  Buck- 
hanon was  "black,  disguised ;  I  could  not  tell 
he  was  a  white  man  only  by  his  sleeve  and 
his  forehead,"  and  that  Buckhanon  said  his 
name  was  Ck>ok.  J.  M.  Smith,  a  witness  for 
the  state,  testified  that  on  Tuesday,  January 
18tb»   be   was  on  the  Altamaha  river  near 


Gaitor  slide,  near  the  bend  of  the  old  riv^, 
Ohoopee,  White  Bluff,  in  Appling  county; 
that  there  he  saw  Buckhanon  going  down  the 
river  in  a  bateau;  tliat  he  talked  to  him, 
and  that  Buckhanon  gave  his  name  as 
Vaughn ;"  that  his  face  was  not  then  black- 
ened; and  that  Buckhanon  sold  his  bateau 
for  $2  and  a  plug  of  tobacco.  Witness  carried 
Buckhanon  a  mile  below  Surrency,  where 
Buckhanon  got  out  in  the  woods.  Lr.  W. 
Hall  swore  that  on  Wednesday  or  Thursday 
he  examined  Buckhanon's  boat,  and  found 
blood  stains  on  the  left-hand  wall  of  the 
boat,  like'  it  had  been  spattered  up  there; 
and  Just  opposite  the  blood  stain  on  the  wall 
it  looked  like  something  had  been  dragged 
out  of  the  boat.  There  was  also  a  small 
amount  of  blood  on  the  seat.  Suspicion  hav- 
ing been  directed  to  Buckhanon  after  the 
disappearance  of  Robert  Willcox,  a  search 
was  made  for  him,  and  he  was  finally  locat- 
ed about  one  mile  from  Offerman,  in  Pierce 
county,  some  75  or  80  miles  from  Cheney's 
Ferry  In  Wheeler  county,  where  Robert  Wil|- 
cox  was  last  seen  alive.  He  was  captured 
at  the  home  of  a  man  named  Hall.  Three 
arresting  officers,  on  arriving  at  this  house, 
inquired  for  Buckhanon.  The  house  and 
kitchen  were  searched,  but  Buckhanon  was 
not  found  in  either.  Finally  he  was  discover- 
ed underneath  the  house ;  and  when  he  came 
out  his  first  words  were: 

"God  knows  I  don't  know  nothing  about  that 
poor  boy.  I  don't  know  where  that  poor  boy  is 
at" 

— nothing  having  been  said  to  him  about 
Willcox  or  as  to  the  cause  of  the  arrest.  The 
prisoner  was  taken  back  to  Cheney's  Ferry ; 
and  the  gun,  hat,  etc.,  belonging  to  Willcox, 
having  already  been  found,  Buckhanon  was 
asked  to  point  out  the  place  where  they  had 
been  hidden.  He  carried  the  party  directly 
to  the  place  where  these  things  had  been 
found,  and  showed  them  how  the  gun  was 
lying.  Another  witness  testified  in  substance 
that  Buckhanon  said  Thompson  shot  Willcox, 
and  that  at  another  time  he  explained  that 
he  had  heard  a  gunshot  and  saw  something 
fall  in  the  river,  but  that  his  eyesight  was 
bad,  and  that  he  could  not  tell  what  it  was. 
A.  0.  Curry,  a  witness  for  the  state,  testi- 
fied: That  he  was  a  county  policeman,  and 
with  another  officer  had  taken  Buckhanon 
and  Thompson  on  the  train  to  jail.  That  he 
heard  Buckhanon,  who  was  sitting  on  the 
seat  with  Thompson,  tell  the  latter  that  if 
he  would  take  on  himself  the  killing  of  this 
young  man,  he  would  pay  his  lawyer's  fee 
and  also  provide  for  him  while  he  was  in 
the  chain  gang.    That  Buckhanon  also  said: 

"Xou  are  a  yonhg  man;  they  will  not  hang 
you.  I  am  an  old  man.  If  you  will  take  it  on 
yourself,  I  will  look  out  for  you." 

Buckhanon  said  also  that  he  could  not  live 
more  than  10  years,  and  that  before  he  died 
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be  would  admit  it  and  tell  how  be  did  it, 
and  tbat  tbey  wonld  be  obliged  to  turn 
Thompson  loose. 

After  careful  consideration  of  all  the  facta 
and  (^rcumstances  shown  by  the  evidence, 
we  are  satisfied  that  the  Jury  were  author- 
ized to  find  that  the  proved  facts  were  not 
only  consistent  with  the  hsrpothesis  of  guilt, 
but  were  sufficient  to  exclude  every  other 
reasonable  hypothesis  save  that  of  the  guilt 
of  the  accused.  We  have  dealt  with- all  of 
the  assignments  of  error,  deeming  it  only 
necessary,  however,  to  elaborate  upon  the 
principles  ruled  in  the  eighth  and  ninth  head- 
notes.  The  verdict  was  supported  by  evi- 
dence, and  the  Judgment  of  the  trial  court, 
overruling  the  motion  for  a  new  trial,  was 
not  erroneous. 

Judgment  aflSrmed. 

All   the  Justices  concur. 


(151  Ga.  745) 

GIBBS  et  al.  v.  GIBBS  et  at.    (No.  2137.) 
(Supreme  Court  of  Georgia.    Aug.  10,  1921.) 

(SyUahua  hy  the  Court.) 

i.  Executors  and  administrators  ^=5>473,  474 
(I)— Grounds  for  Interference  with  adminis- 
tration by  Injunction  and  receivership  not 
shown. 

Under  the  pleadings  and  the  evidence  in  this 
case  the  court  erred  in  granting  an  interlocutory 
injunction  and  appointing  a  receiver. 

fAdditiondl  SyUahua  hy  Editorial  Staff.) 

2.  Execution  ^=9228— Executrix  who  was  also 
lifo  tenant  held  authorized  In  her  Individual 
capacity  to  purchase  remainder  Interest  at 
execution  sale. 

Though  a  trustee  cannot  purchase  an  in- 
terest adverse  to  his  trust,  where  an  executrix, 
who  was  also  life  tenant,  had  no  control  over 
the  remainders,  and  was  charged  with  no  trust  in 
respect  thereto,  she  had  a  right  in  her  individ- 
ual capacity  to  purchase  a  remainder  interest 
sold  under  execution,  whether  or  not  she  had 
money  in  hand  as  executrix  with  which  she 
might  have  purchased  it 

3.  Execution  ^=»245  —  Remaindermen  not  en- 
titled to  complain  that  executrix  purohased 
Interest  of  another  remainderman  under  ex- 
ecution, and  he  oouid  not  do  so  where  he  ac- 
cepted purchase  price. 

Even  though  an  executrix,  who  was  also  life 
tenant,  had  no  right  in  her  individual  capacity 
to  purchase  a  remainder  interest  sold  under 
execution,  the  owners  of  the  other  remainder 
interests  could  not  complain  and  the  owner 
of  the  interest  sold  could  not  do  so  where  he 
ratified  the  purchase  by  accepting  the  purchase 
money  after  payment  of  the  execution. 


4.  Trusts  ^»8I(2)— That  wife  persuaded  hus- 
band to  tales  title  in  her  name  to  protect  fami- 
ly did  not  create  resulting  trust. 

Where  deeds  to  a  wife  for  land  purchased 
by  her  husband  were  absolute  deeds,  the  fact 


that  she  importuned  and  persuaded  him  to  take 
title  in  her  name  for  the  benefit  of  herself  and 
their  heirs  and  children,  so  that  in  case  he 
should  become  unfortunate  or  have  judgments 
entered  against  him  provision  would  be  made 
for  the  family,  did  not  create  a  resulting  trust. 

5.  Courts  ^=s>475(2,3)  —  Court  of  ordinary 
permitted  to  retain  Jurisdiction  acquired  be- 
fore institution  of  suit  in  equity  to  remove 
executor. 

Under  dr.  Code  1910,  {  4540,  providing 
that,  where  law  and  equity  have  concurrent 
Jurisdiction,  the  court  first  taking  will  retain  it 
unless  a  good  reason  can  be  given  for  the  in- 
terference of  equity  where  an  application  for 
the  removal  of  an  executor  was  pending  in  the 
ordinary's  court  when  a  suit  was  instituted  by 
parties  to  such  proceeding  for  the  same  pur- 
pose, the  court  of  ordinary  should  retain  juris- 
diction, unless  good  reason  can  be  given  for  the 
interference  of  equity. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; O.  T.  Gower,  Judge. 

Suit  by  C.  A.  Gibbs  and  another  against 
J.  B.  D.  Gibbs  and  others.  Judgment  grant- 
ing an  injunction  and  appointing  a  receiver,. 
and  defendants  bring  error.    Reversed. 

Thomas  S.  Gibbs  died  testate  in  1912.  By 
his  will  he  bequeathed  all  his  personal 
property  to  his  wife,  Mary  E.  Gibbs,  for 
life,  with  remainder  to  his  children  and  a 
grandson  (the  son  of  a  deceased  daughter) 
jointly;  he  devised  his  real  estate  to  his  wife 
for  life  with  remainder  in  specific  devises  to 
his  children  and  grandson.  Two  of  the 
testator's  sons  were  named  testamentary 
trustees  for  the  grandson,  who  was  a  minor. 
Mary  E.  Gibbs,  wife,  and  Early  Gibbs,  a  eon,, 
were  named  executors  of  the  wilL  They 
qualified  as  such.  Mary  E.  Gibbs  died  In- 
testate on  i^'ebruary  13,  1920.  T.  W.  Gibbs^ 
a  son  of  Thomas  S.  and  Mary  E.  Gibbs,  waa 
in  writing  selected  by  all  the  heirs  at  law  or 
Mary  E.  Gibbs,  except  Early  Gibbs,  as  admin* 
istrator  of  Mary  E.  Gibb&  He  was  duly  ap- 
pointed and  qualified  as  administrator  on 
April  12,  1920,  giving  bond  with  an  approved 
surety  in  the  sum  of  more  than  $20,(X)0. 

On  May  G,  1920,  C.  A.  Gibbs  and  Mrs.  Julia 
McSwain,  children  of  Thomas  S.  and  Mary  K. 
Gibbs,  legatees  and  devisees  in  remainder  of 
Thomas  Gibbs,  and  heirs  at  law  of  Mary  K, 
Gibbs,  as  aforesaid,  filed  an  equitable  petition 
in  Ben  Hill  superior  court,  against  the  other 
legatees  and  devisees  of  Thomas  S.  Gibb» 
and  heirs  at  law  of  Mary  E.  Gibbs,  T.  W. 
Gibbs,  administrator  of  Mary  E.  Gibbs,  and 
two  named  banks  alleged  to  be  holders  o:C 
certain    funds    belonging   to    the   estate  of 
Thomas  S.  Gibbs.    The  petition  alleged  sal>-^ 
stantially  the  following: 

Early  Gibbs,  some  time  before  the  dea^l^ 
of  his  mother,  had  ceased  to  take  any  part  Iz^ 
the  administration  of  the  estate  of  ThonkciA. 
S.  Gibbs,  and  Mary  E.  Gibbs  had  for  severa.X 


^=9For  other  cases  see  same  topic  and  KBIY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Ga.)  GIBBS  r.  GIBBS  216 

(108  S.E.) 

years  managed  the  estate.    The  lands  de- 1  purchased  at  the  sheriff's  sale  as  aforesaid, 


vised  in  remainder  to  Early  Gibbs  by  the  win 
of  Thomas  S.  Gibbs  consisted  of  lots  14t  15, 
and  16  in  square  6,  block  16,  of  the  city  of 
Fitzgerald.  On  March  5,  1918,  Barly  Gibbs 
being  insolvent,  his  remainder  interest  in 
the  said  city  lots  was  sold  by  the  sheriff  of  Ben 
Hill  county  under  execution,  and  was  pur- 
chased by  Mary  B.  Gibbs  for  the  sum  of  $381. 
After  paying  the  amount  of  the  execution 
($31),  the  balance  of  the  money  derived  from 
the  sale  was  paid  over  to  and  acc^ted  by 
Early  Gibbs.  The  purchase  of  the  remainder 
Interest  in  these  city  lots  was  not  necessary- 
for  the  protection  of  the  life  estate  of  Mary 
B.  Gibbs;  and,  inasmuch  as  Mary  B.  Gibbs 
had  sufficient  funds  in  hand,  as  executrix  of 
Thomas  S.  Gibbs,  to  pay  for  said  remainder 
interest,  she  was  estopped  from  acquiring 
any  interest  in  the  same  adverse  to  the  estate 
and  devisees  in  remainder  of  Thomas  S. 
Gibbfl,  and  now  holds  the  same  In  trust  for 
said  devisees,  including  Eiarly  Gibbs,  who 
should  be  required  to  account  for  the  sum  of 
money  paid  over  and  accepted  by  him  as 
aforesaid. 

At  the  time  Mary  B.  Gibbs  intermarried 
with  Thomas  S.  Gibbs  she  had  no  property  tn 
her  own  right,  and  was  without  capacity  to 
earn  money  or  acquire  property,  except  by 
gift;  and  Thomas  S.  Gibbs  did  not  acquire 
any  property  by  or  through  Mary  E.  Gibbs, 
except  a  tract  of  land  in  the  third  district  of 
Ben  Hill  county  devised  by  Thomas  S.  Gibbs 
to  his  minor  grandson.  Thomas  S.  Gibbs  in 
Ills  lifetime  purchased  and  paid  the  purchase 
money  of  all  the  property  hdid  by  Mary  B. 
Gibbs  at  the  time  of  her  death,  particularly 
certain  property  in  the  third  district  of  Ben 
Hill  county.  Mary  B.  Gibbs  '*importuned  and 
finally  persuaded  Thomas  S.  Gibbs  to  take 
title^  to  the  several  tracts  of  land  described 
in  the  petition  in  her  name  **for  the  beneflt  of 
herself  and  all  of  the  heirs  and  children  of 
the  said  Thomas  S.  Gibbs,  so  that  in  case  the 
said  Thomas  Gibbs  should  at  any  time  be- 
-come  unfortunate,  or  thereafter  have  judg- 
ments entered  against  him,  he  would  have 
made  some  provision  for  his  fftmily ;  and  the 
said  Mary  E.  Gibbs  accepted  said  title  and 
allowed  the  same  to  be  made  to  her  with  the 
purpose  and  understanding"  that  she  would 
hold  the  said  described  lands  "for  the  benefit 
of  herself  and  the  heirs  collectively  of  the 
said  Thomas  Gibbs,  and  it  was  never  con- 
templated by  the  said  Thomas  or  the  said 
Mary  E.  Gibbs  that  she  should  have  the  un- 
limited right  of  disposition  of  said  land." 

Mary  B.  Gibbs  was  a  woman  of  no  business 
ability,  iUiterate,  and  was  for  a  long  time 
prior  to  her  death  in  feeble  health.  She  was 
incapable  of  contracting.  Two  of  the  de- 
fendants, J.  B.  D.  Gibbs  and  Rosa  Belle 
Gibbs,  unduly  influenced  Mary  B.  Gibbs  to 
execute  to  J.  B.  D.  Giobs  and  Rosa  Belle 
Cribbs  a  deed  to  the  city  lots  in  Fitzgerald 


a  deed  to  Rosa  Belle  Gibbs  to  a  tract  o^  land 
in  the  third  district  of  Ben  HiU  county,  and 
a  deed  to  J.  B.  D.  Gibbs  to  another  tract  of 
land  in  Ben  Hill  county.  The  deed  from 
Mary  E.  Gibbs  to  J.  B.  D.  Gibbs  and  Rosa 
Belle  Gibbs  to  the  dty  lots  in  Fitzgerald  is 
void,  as  a  doud  upon  petitioners'  title,  be> 
cause  Mary  B.  Gibbs  was  estopped  to  acquire 
title  to  the  remainder  interest  in  said  lots,  and 
the  deeds  from  Bfary  B.  Gibbs  to  the  named  de- 
fendants, and  each  of  them,  are  void  for  want 
of  capacity  in  Mary  E.  Gibbs  to  execute  the 
same,  and  for  fraud  and  undue  influence 
practiced  and  exercised  by  the  named  de- 
fendants upon  Mary  B.  Gibbs.  The  admin- 
istrator of  Mary  B.  Gibbs  is  colluding  with 
J.  B.  D.  and  Rosa  Belle  Gibbs,  and  fails  to 
take  any  steps  to  have  the  said  deeds  can- 
celed or  to  recover  the  lands  described  there- 
in for  the  beneflt  of  the  heirs  at  law  of  Mary 
R  Gibbs. 

J.  B.  D.  and  Rosa  Belle  Gibbs,  after  the 
death  of  Mary  B.  Gibbs,  took  possession  of 
$600  in  money  belonging  to  the  estate  of 
Thomas  S.  Gibbs.  Mary  E.  Gibbs  and  Early 
Gibbs,  as  executors  of  Thomas  S.  Gibbs, 
sold  at  private  sale  cetain  live  stock  be- 
longing to  the  estate.  Under  the  will  the 
life  tenant  was  given  merely  the  use  and  in- 
come of  the  property,  both  real  and  personal. 
Neither  as  life  tenant  nor  as  executrix  did 
Mary  B.  Gibbs  have  authority  to  sell  said 
personal  property  and  to  apply  the  proceeds 
of  the  sale  to  her  use  and  benefit.  The  mon- 
ey arising  from  the  sale  of  the  personal  prop- 
erty was  used  by  Mary  Bi  Gibbs  to  acquire  ti- 
tle to  the  reversionary  Interest  of  Barly  uibbs 
in  the  lots  in  the  dty  of  Fitzgerald,  or  was 
deposited  by  her  in  her  name  in  designated 
banks,  said  deposits  being  evidenced  by  time 
certificates.  Neither  the  lots  nor  the  money 
on  deposit  constitute  a  part  of  the  estate  of 
Mary  B.  Gibbs,  but  should  be  administered  as 
the  estate  of  Thomas  S.  Gibbs.  On  April  20, 
1920,  petitioners  brought  suit  against  J.  B.  D. 
Gibbs,  Rosa  BeUe  Gibbs,  T.  W.  Gibbs,  indi- 
vidually and  as  administrator,  and  others,  in 
Crisp  superior  court,  to  restrain  T.  W.  Gibbs, 
as  administrator  of  Mary  B.  Gibbs,  f^m  ad- 
ministering said  certificates  of  deposit  T. 
W.  Gibbs  is  not  faithfully  and  impartially 
administering  the  estate,  and  has  shown  a 
disposition  to  favor  defendants  J.  3.  D.  Gibbs 
and  Rosa  Belle  Gibbs,  by  virtue  of  the  facts 
already  alleged,  and  by  reason  of  the  pay- 
ment by  him  of  a  sum  of  money  In  discharge 
of  an  indebtedness  contracted  by  the  named 
defendants  for  a  monument  placed  on  the 
family  burial  lot.  The  sum  of  money  paid 
was  in  fact  paid  out  of  the  money  on  de- 
posit as  aforesaid.  During  the  lifetime  of 
Mary  E.  Gibbs  a  deed  from  Mary  B.  Gibbs 
to  ^rly  Gibbs  to  400  acres  of  land  in  Ben 
Hill  county  was  placed  on  record.  Mary  B. 
Gibbs  instituted  against  Early  Gibbs  a  suit 
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to  canoti  the  deed,  and  this  suit  is  still  pend- 
ing. The  administrator  of  Mary  E.  Gibbs 
intends  to  be  made  a  party  in  her  stead,  and 
riaid  suit  is  in  order  for  trial. 

On  April  13,  1920,  a  petition  to  remove 
Early  Gibbs  as  executor  of  the  will  of  Thom- 
as S.  Gibbs  was  filed  in  the  court  of  ordinary 
of  Ben  Hill  county.  The  petition  was  filed  in 
the  name  of  all  the  devisees  of  Thomas  S. 
Gibbs  and  heirs  at  law  of  Mary  E.  Gibbs, 
including  petitioners  in  this  suit,  but  the 
latter  were  joined  without  their  authority. 
A  Mrs.  Cooper  has  instituted  proceedings 
against  the  administrator  of  BCary  E.  Gibbs, 
to  foreclose  a  Uen  in  the  nature  of  a  livery- 
man's lien  for  the  feed  of  certain  live  stock 
alleged  to  belong  to  the  estate.  Early  Gibbs, 
as  executor  of  the  estate  of  Thomas  S.  Gibbs, 
has  given  bond  and  replevied  the  stock.  T. 
W.  Gibbs  administrator  of  Mary  £.  Gibbs' 
estate,  has  instituted  a  bail  trover  proceeding 
against  Early  Gibbs,  to  regain  possession  of 
the  stock.  Said  administrator  has  instituted 
an  equitable  suit  to  restrain  petitioners  in 
this  suit  and  Early  Gibbs  from  taking  wood 
off  a  certain  lot  of  land.  Petitioners  have 
no  desire  to  do  the  acts  complained  of  in  the 
petition,  and  the  suit  by  Mrs.  Cooper  was 
encouraged  by  the  admiuistrator,  and  the  HUit 
of  the  administrator  was  brought  for  the  pur- 
pose of  involving  the  estate  in  needless  liti- 
gation. In  addition,  a  suit  was  brought  by 
Mary  B.  Gibbs,  as  executrix,  during  her  life- 
time, to  require  Early  Gibbs  to  account  for 
certain  moneys  paid  by  Thomas  S.  Gibbs  and 
by  the  estate  of  Thomas  S.  Gibbs  for  tne  use 
and  benefit  of  Early  Gibbs  individually, 
which  suit  is  still  pending. 

The  prayers  of  the  petition  were  that  all 
the  suits  referred  to,  except  the  suit  brought 
by  Mary  E.  Gibbs  against  Early  Gibbs  to 
cancel  the  deed  purporting  to  have  been  exe- 
cuted by  her  to  Early  Gibbs,  be  enjoined,  and 
the  parties  be  required  to  intervene  and  set 
up  whatever  claims  they  may  have  againcft 
the  estates  of  Thomas  S.  Gibbs  and  Mary  B. 
Gibbs  in  this  proceeding;  that  defendants 
J.  B.  D.  and  Rosa  Belle  Gibbs  be  required 
to  deliver  up  for  cancellation  the  deeds  re- 
ferred .to;  that  said  last-named  defendants 
be  required  to  account  for  the  $600  belonging 
to  the  estate  of  Thomas  S.  Gibbs;  that  there 
be  an  accounting  between  the  administrator 
of  Mary  B.  Gibbs  and  the  surviving  executor 
of  Thomas  S.  Gibbs;  that  the  assets  of  the 
two  estates  be  marshaled  and  administered 
by  a  receiver;  that  defendants  J.  B.  D.  Gibbs 
and  Rosa  Belle  Gibbs  be  enjoined  from  in- 
cumbering or  in  any  manner  changing  the 
status  of  the  title  to  the  land  they  respec- 
tively claim ;  that  T.  W.  Gibbs,  individually 
and  as  administrator  of  Mary  E.  Gibbs,  be 
enjoined  from  changing  the  status  of  the 
property  in  his  hands  as  administrator ;  for 
general  relief;   and  for  process. 

The     defendants     demurred,     upon     the 


grounds,  that  the  n^tition  set  forth  no  cause 
of  action  for  equitable  relief;  that  there  is 
a  misjoinder  of  parties  defendant ;  that  Mary 
E.  Gibbs  acquired  title  under  the  sherifTs 
deed  to  the  remainder  interest  of  Early  Gibbs 
in  the  city  lots,  under  the  allegations  of  the 
petition;  that  Mary  E.  Gibbs  did  not  hold 
title  to  the  lands  described  in  the  petition  as 
trustee  under  the  allegations  of  the  petition ; 
and  that  the  plaintiffs,  by  reason  of  the  ac- 
quiescence of  Thomas  S.  Gibbs  and  the  laches 
of  the  plaintiffs,  as  disclosed  by  the  petition, 
cannot  claim  that  Mary  B.  Gibbs  held  said 
lands  as  trustee  for  the  benefit  of  Thomas  S. 
Gibbs  or  of  his  devisees.  The  defendants 
demurred  specially  to  several  paragraphs  of 
the  petition.  They  also  answered,  denying 
all  the  material  allegations.  On  the  inter- 
locutory hearing,  had  before  the  appearance 
term,  the  demurrers  were  urged  as  a  reason 
why  the  relief  prayed  should  not  be  granted. 
There  is  some  confilct  in  the  evidence  on  mi- 
nor matters,  but  there  is  no  substantial  con- 
filct on  the  real  issues  raised  by  the  plead- 
ings except  as  noted  in  the  opinion.  The 
court  granted  the  injuctlon  and  appointed  a 
receiver,  as  prayed.  The  deftedantb  ex- 
cepted. 

Cutts  &  Nicholson,  of  Fitzgerald,  for  plain- 
tiffs in  error. 

F.  M.  Powers*  Wall  &  Grantham,  A.  J. 
&  J.  C.  McDonald,  and  Claytcm  Jay,  all  of 
Fitzgerald,  for  defendants  in  error. 

GEORGE,  J.    (after  stating  th€»  facts  as 
above).    [2,  3]  The  plaintiffs  below  (defend- 
ants in  error  here)  insist  that  Mrs.  Gibbs 
could  not  buy  the  r^nainder  interest  of  her 
son,  £2arly  Gibbs,  at  the  sheriff's  sale,  and 
that  sudi  purdtiase  was  necessarily  for  the 
benefit  of  the  estate  of  which  she  was  execu- 
trix.   The  general  principle  that  a  trustee 
cannot  purchase  an  interest  adverse  to  his 
trust  is  invoked.    The  principle  (s  fully  rec- 
ognised, but  it  has  no  application  here.    Un- 
der the  will  of  Thomas  S.  (SIbbs,  a  o^y  of 
whicl^  was  attached  to  the  petition,  vested 
remainders  were  created.    The  executrix  of 
Thomas  S.  Gibbs  had  no  control  over  the  re- 
mainders.    She  was  charged  with  no  trust 
in  respect  thereto.   It  may  or  it  may  not  have 
been  necessary  for  Mrs.  Gibbs,  the  life  tenant, 
who  was  also  executrix  of  the  will  of  Thom- 
as S.  Gibbs,  to  purchase  the  remainder  in- 
terest of  Early  Gibbs  in  the  city  lots  for  Hie 
protection  of  her  life  estate.     She  may  or 
may  not  have  had  money  in  hand  as  execu- 
trix with  which  to  purchase  such  remain- 
der interest     She  had  no  authority  to  pur- 
chase the  remainder  Interest  as  executrix. 
As  an  individual  she  desired  to  purchase  the 
remainder  interest    Her  right  to  do  fM>  in 
the  circumstances  of  this  case  is  clear  and 
unquestioned.    But  if  her  right  to  do  so  werc^ 
not  clear.  Early  Gibbs  alone  can  complain. 
He  is  not  complaining.    On  the  contrary  he 
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accepted  the  purchase  money,  after  the  pay- 
ment of  the  execution  against  him,  thereby 
ratifying  the  sale  of  his  remainder  Interest 
to  his  mother  Individually.  The  ranalnder- 
man  Is  not  questioning  the  validity  of  the 
sale,  and  by  virtue  of  his  ratification  thereof 
cannot  question  the  validity  of  the  sale,  If 
there  were  otherwise  any  question  as  to  its 
validity.  See  Neal  v.  Field,  68  Ga.  534 ;  Pike 
V.  StalUngs,  71  Ga.  860  (25);  Treadaway  v. 
Blchards,  92  Ga.  264,  18  S.  E.  25;  Shepherd 
V.  Todd,  95  Ga.  19,  22  S.  E.  32. 

[4]  We  are  also  of  the  opinion  that,  under 
the  allegations  of  the  petition  as  It  now  stands, 
and  the  proof  offered  In  support  thereof  at 
the  Interlocutory  hearing,  no  resulting  trust 
arose  in  favor  of  the  devisees  of  Thomas  S. 
Gibbs  or  of  the  children  and  hetrs  at  law  of 
Mrs.  Mary  E.  Gibbs.  The  deeds  to  Mrs.  Mary 
E.  Gibbs,  so  far  as  appears,  were  absolute 
deeds,  and  the  allegation  at  the  petition  is 
that  at  the  time  these  deeds  were  taken  Mrs. 
Gibbs  '*in:iix>rtuned  and  finally  persuaded 
Thomas  S.  Gibbs  to  take  title"  to  the  land  in 
her  name,  **toT  the  benefit  of  herself  and  of 
all  the  heirs  and  children  of  the  said  Thomas 
S.  Gibbs,  so  that  in  case  the  said  Thomas  S. 
Gibbs  rtiould  at  any  time  become  unfortu- 
nate, or  thereafter  have  Judgments  entered 
against  him,  he  would  have  made  some  pro- 
vision for  his  family."  The  evidence  goes 
no  further  that  the  allegations  of  fact  In 
principle  the  case  is  controlled  by  the  ruling 
In  Vickers  v.  Vickers,  133  Ga.  383,  65  S.  B. 
886,  24s  L.  R.  A.  (N.  S.)  1043,  and  Jackson 
▼.  Jackson,  146  Ga.  675,  92  S.  E.  65. 

[1]  "Equity  will  not  interfere  with  the  reg- 
nlar  administration  of  estates,  except  upon 
the  application  of  the  representative,  either, 
first  for  construction  and  direction,  second 
for  marshaling  the  assets ;   or  upon  applica- 
tion of  any  person  interested  in  the  estate, 
where  there  is  danger  of  loss  or  other  Injury 
to  his  interests.*'     Civil  Code  1910,  |  4596. 
As  a  general  rule,  equity  will  not  Interfere 
with  the  regular  administration  of  estates 
by  the  representative,  and  to  authorize  such 
Interference  the  facts  must  clearly  show 
there  is  good  reason  for  so  doing.     Morri- 
aon  V.  McFarland,  147  Ga.  465,  94  S.  El  569. 
T.  W.  Gibbs  was  selected  in  writing  by  all 
the  heirs  at  law  of  Mary  E.  Gibbs,  except 
Barly  Gibbs.    Early  Gibbs  Is  not  a  complain- 
ant here.    The  parties  complaining  Joined  In 
the  s^ectlon  of  T.  W.  Gibbs  as  administrator. 
They  now  assert  that  the  estate  is  insolvent, 
but   the  administrator  Is  under  bond,  with 
an  approved  surety.     Within  less  than  one 
month  after  his  appointment  a  court  of  equity 
Is  asked  to  remove  him  and  to  appoint  a 
receiver  to  take  charge  of  the  estate.    It  is 
said  that  he  is  favorable  to  certain  of  the 
heirs  as  defendants  (plaintiffs  In  error).    He 
has    tlius  far  failed  to  bring  certain  suits 
whicb,  in  the  opinion  of  the  plaintiffs,  should 
be  brought    It  is  said  that  he  has  paid  an 


item  of  indebtedness  wUch  should  have  been 
charged  to  certain  of  the  heirs  as  individuals. 
Upon  this  point  the  evidence  can  hardly  be 
said  to  be  in  dispute.  Before  the  erection  of 
a  monument  on  the  family  burial  lot  the 
heirs  at  law  were  consulted;  and  the  facts 
strongly  Indicate,  If  they  do  not  compel  a 
finding,  that  all  the  heirs,  including  the 
plaintiffs  in  the  court  below,  agreed  to  this 
expenditure.  It  would  seem  to  be  immaterial 
whether  the  money  was  paid  out  of  the  funds 
belonging  to  the  estate  of  Thomas  Gfbbs  or 
of  Mary  B.  Gibbs,  the  children  of  Mary  B. 
Gibba  in  either  event  being  entitled  to  the 
fund.  But  the  payment  of  an  improper  item 
by  the  administrator  will  furnish  no  ground 
for  the  appointment  of  a  receiver  and  for 
Injunction,  since  this  matter  and  similar 
matters  set  out  In  the  petition  are  easily  re- 
lievable  in  the  court  of  ordinary. 

[f]  The  petition  does  set  forth  grounds 
for  the  removal  of  Barly  Gibbs  as  executor 
of  the  estate  of  Thomas  S.  Gibbs.  An  appli- 
cation for  his  removal  was  pending  in  the 
ordinary's  court  of  Ben  Hill  county  at  the 
time  of  the  filing  of  the  suit.  The  plaintiffs 
in  the  equity  suit  were  parties  to  that  pro- 
ceeding. It  is  true  that  there  Is  some  evi- 
dence tending  to  show  that  they  were  not 
made  parties  by  their  consent,  but  never^ 
theless  a  proper  proceeding  is  pending  in  a 
proper  court  for  the  removal  of  the  executor, 
and  a  resort  to  equity  in  the  premises  is  en- 
tirely unnecessary. 

The  courts  of  ordinary  have  Jurisdiction  in 
the  administration  of  estates  of  deceased  per- 
sons. While  courts  of  equity  have  concur- 
rent Jurisdiction  with  courts  of  ordinary  in 
the  administration  of  such  estates,  in  all 
cases  where  equitable  interference  is  neces- 
sary or  proper  to  the  full  protection  of  the 
rights  of  the  parties  at  Interest,  the  court 
of  ordinary  of  Ben  Hill  county  having  as- 
sumed Jurisdiction  in  this  case  should  re- 
tain it,  unless  good  reason  can  be  given  for 
the  Interference  of  equity.  Civil  Code  1910, 
§  4540.  Under  the  evidence  In  the  record,  si 
finding  that  the  administrator  of  Mary  B. 
Gibbs'  estate  was  colluding  with  third  per- 
sons, or  encouraging  them  to  institute  suits 
against  the  estate  for  the  purpose  of 
involving  the  estate  in  needless  litigation, 
was  unauthorissed.  In  one  respect  only  is  the 
petition  meritorious.  Where  it  appears 
that— 

"an  administrator  Is  seeking  to  administer 
property,  the  title  to  which  clearly  appears  to 
be  in  another,  then  a  receiver  should  be  appoint- 
ed, if  the  circumstances  indicate  that  the  rights 
of  all  the  parties  would  thereby  be  more  effec- 
tually and  expeditiously  protected  and  enforc- 
ed."   Hill  V.  Arnold,  79  Ga.  867,  4  S.  E.  751. 

Giving  full  effect  to  the  evidence  offered  by 
the  plaintiffs,  it  appears  that  the  adminis- 
trator is  seeking  to  admlnster  a  small 
amount  of  property  belonging  to  another 
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tate,  to  wit,  the  estate  of  Thomas  S.  Glbbs. 
It  is  conceded  that  the  property  in  dispute 
will  go  ultimately  to  the  children  and  repre- 
sentatives of  children  of  Thomas  S.  and  Mary 
E.  Glbbs.  It  will  go  to  the  legatees  of  Thom- 
as S.  Gibbs  and  to  the  h^s  at  law  of  Mary 
E.  Gibbs  in  exactly  the  same  proportion. 
While  this  fact  will  not  authorize  the  admin- 
istrator of  Mary  E.  Gibbs*  estate  to  admin- 
ister the  property,  it  is  a  fact  which  should 
be  taken  in  consideration  by  the  court  of 
equity.  The  amoimt  of  property  In  dispute 
Is  trifling  as  compared  to  the  whole  estate  of 
Mary  E.  Gibbs.  Indeed,  the  unadministered 
estate  of  Thomas  S.  Glbbs  is  Itself  trifling, 
and  the  bare  circumstance  that  a  dispute  has 
arisen  as  to  the  title  to  a  small  amount 
of  property  which  the  administrator  of  Mary 
E.  Gibbs  is  seeking  to  administer  as  a  part 
of  her  estate  is  not  of  itself  suflicient  to  au- 
thorize an  injunction  and  the  appointment 
of  a  receiver.  The  legal  remedies  provided 
afford  to  the  plaintifTs  ample  and  adequate 
protection.  Ck>nceding  that  some  of  their 
alleged  rights  can  be  asserted  only  In  a  court 
of  equity,  there  is  nothing  In  this  record  to 
authorize  the  issuance  of  an  injunction  and 
the  appointment  of  a  receiver  to  take  charge 
of  the  two  estates.  The  plaintiffs  them- 
selves may  maintain  equitable  suits  against 
all  necessary  and  prox)er  parties,  to  enforce 
such  rights  as  ihey  here  seek  to  assert,  with- 
out interfering  with  the  duly  appointed  rep- 
resentative of  the  estat& 

Judgment  reversed. 

All  the  Justices  concur. 
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CITY  OF  LA  FAYETTE  at  al.  v.  WALKER 

COUNTY  ot  kl. 

WALKER  COUNTY  et  al.  V.  CITY  OF  LA 

FAYETTE  et  al. 

(Nos.  2287,  2289.) 

(Supreme  Ck>iirt  of  Georgia.    Aug.  11,  1921.) 

(8ytlahU9  hy  the  Court.) 

1.  Dedloatlon  ^=s>l7,  20(1)— Dedication  and 
eooeptance  may  be  Implied;  when  Intention 
to  dedicate  may  be  Inferred  stated. 

The  dedication  of  land  to  public  use  and 
the  acceptance  of  such  dedication  may  be  im- 
plied. Intention  to  dedicate  may  be  inferred 
from  acquiescence  by  the  owner  in  the  use  of 
his  land  by  the  public,  if  the  use  be  of  such 
character  as  to  clearly  indicate  that  the  pubUc 
accepted  the  dedication  to  the  public  use. 

2.  Dedication  ^=s>l4— Not  essential  that  right 
should  be  vested  In  corporate  body;  use  of 
land  dedicated  prior  to  organization  of  mu- 
nicipal corporation  vests  In  It. 

It  is  not  essential  to  constitute  a  valid 
dedication  to  the  public  that  the  right  of  use 
should  be  vested  in  a  corporate  body.  If  there 
be  a  dedication  of  land  to  public  use  prior  to 


the  existence  of  a  municipal  corporation,  then, 
upon  such  corporation  being  organized,  includ- 
ing such  land  within  its  limits,  the  use  of  the 
land  in  trust  for  the  public  at  once  vests  in  it. 

3.  Dedloatlon  ^=s>ll,  39,  47,  48— Land  held  Im- 
plledly  dedicated  as  publlo  square,  and  coun- 
ty permitted  to  use  It  not  entitled  to  deny 
dedication;  where  county  permitted  to  use 
publlo  square  had  abandoned  it,  mnnrclpallty 
entitled  to  enjoin  use  of  square;  privies  of 
one  dedicating  land  cannot  afterwards  appro- 
priate It  to  private  purposes;  public  square 
subject  to  dedloatlon;  dedication  innures  to 
benefit  of  all  citizens  then  or  thereafter. 

Applying  the  foregoing  legal  principles  to 
the  allegations  of  the  petition,  it  was  not  sub* 
ject  to  general  demurrer. 

4.  Appeal  and  error  ^=»  1 078 (3)— Point  oon- 
sidered  as  abandoned  when  not  referred  to 
In  brief. 

The  demurrer  on  the  ground  of  misjoinder 
of  parties  plaintilf  was  abandoned. 

5.  Counties  ^=»2I8— In  action  to  enjoin  sale 
or  lease  of  public  square,  etOn  Joinder  of 
oommissioners  hold  proper. 

In  view  of  the  allegations  of  the  petition 
the  county  commissioners  of  the  county  could, 
in  their  representative  capacity,  be  joined  as 
codefendants  with  the  county  in  the  action 
against  it. 

6.  Other  ground  of  demurrer  without  merit. 

The  other  ground  of  special  demurrer  set 
forth  in  the  statement  of  facts  preceding  the 
opinion  was  not  meritorious. 

7.  Dedloatlon  <9=>53— City  entitled  to  have  title 
to  square  established  and  to  enjoin  sale  or 
lease  without  showing  that  It  was  traversed 
by  highways;  unnecessary  to  prove  allega- 
tion that  county  used  square  by  agreement 
with  city. 

The  evidence  submitted  on  the  trial  by  the 
plaintiffs  tended  to  support  the  case  laid  in 
the  petition,  .and  the  grant  of  a  nonsuit  waa 
error. 

Error  from  Superior  Court,  Wallcer  Coun- 
ty; Moses  Wright,  Judge. 

Suit  by  the  City  of  La  Fayette  and  others 
against  the  County  of  Walker  and  othena. 
Judgment  of  nonsuit,  and  plaintiffs  bring 
error,  and  defendants  file  a  cross-bill  of  ex- 
ceptions. Reversed  on  the  main  bill  of  excep- 
tions, and  affirmed  on  the  cross-bUL 

This  case  was  brought  by  the  city  of  La 
Fayette,  N.  E.  Foster,  C.  L.  McCall,  and  Id. 
S.  Jackson,  against  the  county  of  Walker 
and  its  board  of  commissioners  of  roads  and 
revenues,  and  J.  N.  Tate  and  S.  F.  Evans. 
The  substance  of  the  material  parts  of  the 
petition  are  to  the  following  effect:  About 
the  year  1835  a  village  existed  in  the  ter- 
ritory now  within  the  corporate  limits  of 
the  city  of  La  Fayette,  Walker  county.  This 
village  was  laid  out  by  the  residents  of  the 
community  into  lots  or  blocks,  and  a  common 
or  public  square  was  left  vQ^cant  near  Its 


^=:9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digesta  and  Indexes 


Oa.) 


CITY  OF  LA  FAYETTE  v.  WALKER  COUNTY 

(108  S.B.) 


219 


center,  which  was  entered  on  the  north  by  a 
street  or  .highway   approximately   60  feet 
wide,    and    extending   south    through    such 
square,  and  two  highways  entered  the  square 
from  the  east  and  two  from  the  west.    "Said 
public   square   was  a   part    and   parcel  of 
the  highways  of  said  village.    That  a  num- 
ber of  stores,  residences,  and  hotels  were 
constructed,  abutting  said  square  and  said 
highway,  and  that  said  public  square  was  a 
reserve  for  public  uses  and  a  common  place 
for  the  inhabitants  of  said  village  and  the 
public  generally  to  use  for  all  public  pur- 
poses.**   In  1835  the  village  was  incorporated 
by  the  Legislature  as  the  town  of  Chattooga, 
and  made  the  county  site  of  Walker  county. 
In  1836  the  name  of  the  town  was  changed 
by  the  Legislature  to  La  Fayette,  and  in  1903 
the  Legislature  made  the  town  of  La  Fayettid 
a  dty.    About  1839»  in  accordance  with  an 
agreement  between   the  municipal  authori- 
ties of  the  then  town  of  La  Fayette  and  the 
properly  constituted  authorities  of  Walker 
county,  the  county,  by  the  permission  of  the 
municipality,  erected  a  courthouse  on   the 
public  square,  to  be  used  solely  as  a  court- 
house for  the  benefit  of  the  inhabitants  of 
the  town,  the  county  and  the  general  public. 
**There  never  were  any  writings  between  said 
city  and  said  county,  and  between  said  coun- 
ty and  any  persons,  as  to  the  title  or  the 
right  of  possession  of  Walker  county  to  the 
land  or  rights  of  occupancy  thereof  by  said 
county.**     The  building   was  so   used   until 
February,  1883,  when  it  was  burned,  together 
with  all  the  public  records  and  books.    Dur- 
ing the  same  year  the  county  erected  a  new 
courthouse  on  the  site  of  the  old  one,  except 
tliat  the  new  building  included  about  20  feet 
more  on  the  east,  and  20  feet  more  on  the 
west  side  than  the  old  building,  which  new 
building  was  used  exclusively  as  a  courthouse 
until  1917,  when  the  building  became  dilap- 
idated, unsanitary,  and  inadequate  for  the 
growth  of  the  public  business.    The  county 
tlien  constructed  a  new  courthouse  on  a  site 
outside  the  public  square,  and  some  300  or 
400  feet  east  of  it,  all  of  the  books,  records, 
furniture  and  property  of  every  description 
of  the  county  therein  being  removed  from  the 
old  building  into  the  new  one.    Since  that 
time  the  county  has  not  used  the  old  building 
or  the  grounds  upon  which  it  is  situated  for 
any  public  purpose.    The  square,  since  the 
settlement  of  the  community,  has  ever  been 
used  by  the  general  public  for  the  purposes 
to  which  public  squares  and  parks  are  ordi- 
narily devoted. 

In  1916  the  county  through  its  legally  con- 
stituted authority  undertook  to  contract  with 
the  city  of  La  Fayette  for  the  sale  to  the 
city  of  whatever  rights  the  county  had  as 
to  tlie  building  and  the  public  square,  and 
executed  a  bond  to  convey  the  same  to  the 
city  upon  payment  of  the  purchase  money. 
But  as  the  purchase  was  to  be  on  credit  and 


a  debt  of  the  city  to  be  incurred  without  an 
election  for  the  purpose  of  obtaining  the 
necessary  vote  of  the  citizens  of  the  munici- 
pality to  incur  the  debt,  the  proposed  sale  was 
abandoned. 

**In  June,  1917  [the  named  comity  commit- 
sioners],  took  a  deed  of  whatever  rights,  title, 
and  interest  that  the  makers  therein  had,  from 
J.  P.  Shattuck,  W.  O.  Davenport,  J.  B.  Patton, 
and  W.  £3.  Withers,  for  said  old  courthouse 
building  and  for  a  certain  part  of  said  public 
square  [describing  it],  which  included  the  old 
courthouse  building,  and  a  strip  of  land  on  the 
east  and  west  sides  of  same,  12  feet  outside  of 
the  building,  and  also  some  75  feet  on  the 
south  end  of  said  old  building,  all  of  which  was 
then  and  is  now  a  public  common  or  square, 
and  used  by  the  public  in  traveling  and  for 
public  gatherings  and  for  other  public  pur- 
poses. Said  deed  being  only  a  quitclaim  title, 
petitioners  charge  and  allege  that  the  act  of 
said  defendants  was  void  as  an  act  ultra  vires. 
That  said  commissioners  at  said  time  of  taking 
said  deed  in  the  name  of  Walker  county  knew 
that  said  courthouse  building  was  ready  to  be 
abandoned,  and  that  the  same  was  inadequate 
for  county  purposes,  and  that  the  said  county 
had  no  public  uses  therefor;  and  they  exceeded 
their  authority  in  making  said  transaction,  al- 
though they  took  the  deed  in  the  name  of 
Walker  county." 

After  the  abandonment  by  the  county  of 
the  public  use  of  the  old  courthouse  and 
grounds  described  in  this  deed,  the  five  de- 
fendant county  commissioners  began  the  con- 
version of  the  old  courthouse  and  grounds 
into  private  use  by  letting  the  same  to  va- 
rious tenants  for  the  following  uses:  A  cabi- 
net shop,  *'jltney-bus"  station,  an  express 
office,  shoe  shop,  a  vulcanizing  establishment, 
and  one  part  as  living  quarters  for  a  family. 
They  have  encroached  on  the  north  side  of 
the  public  square  by  building  a  platform  some 
8  feet  wide  by  20  feet  long,  and  on  the  south 
side  a  platform  of  the  same  width  by  60  feet 
long,  "thereby  impeding  the  free  use  to  the 
citizens  of  said  city  and  to  the  public  in 
general  of  the  public  square  as  used  for  pub- 
lic purposes.**  It  is  alleged  that  the  old 
dilapidated  and  unsanitary  courthouse  and 
the  private  uses  for  which  it  has  been  let 
by  the  commissioners,  and  encroachments 
made  on  the  public  square  by  them  which 
obstruct  the  public  highways  or  streets  of 
the  city,  constitute  a  public  nuisance.  On 
the  north,  east,  and  west  sides  of  the  square, 
and  facing  it,  are  substantial  business  houses, 
used  for  many  named  important  businesses, 
and  the  square  is  used  by  the  citizens  con- 
ducting such  businesses,  and  by  their  patrons, 
and  the  general  public ;  and,  should  the  pub- 
lic square  and  old  courthouse  be  converted 
to  private  uses,  or  sold  for  private  uses,  pe- 
titioners would  be  irreparably  damaged 
thereby. 

The  commissioners  advertised  the  property 
for  sale,  sealed  bids  to  be  received  on  April 
15,  1920.    On  April  14,  the  city  filed  with  its 
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recorder  and  the  mayor  and  council  an  ap- 
plication to  remove  the  old  courthouse  build- 
ing, and  cited  the,  county  and  the  other  de- 
fendants "to  a  trial  thereon,  which  has  not 
yet  been  held."  On  April  15,  the  city,  before 
any  bids  were  received  and  opened,  notified 
prospective  bidders  and  the  commissioners  of 
the  proceeding  the  city  had  instituted  for  the 
removal  of  the  old  courthouse.  Notwith* 
standing  such  notice,  the  defendants  J.  M. 
Tate  and.  S.  F.  Evans  bid  for  the  property, 
submitting  the  highest  bid,  and  deposited  a 
certified  check  in  accordance  with  the  re- 
quirement of  the  commissioners.  The  pur- 
pose of  such  bidders  is  to  obtain  the  property 
and  convert  it  to  private  uses,  thus  denying 
its  free  and  public  use  to  the  citizens  of  the 
dty,  the  county,  and  the  general  public,  which 
use  would  result  to  the  great  and  irreparable 
injury  and  damage  to  the  dty,  its  inhabit- 
ants, and  the  general  public.  And,  moreover, 
!iuch  private  use  of  the  premises  would  be 
"contrary  to  the  grant  of  the  authority  to 
erect  said  building  and  the  purposes  for 
which  the  same  was  to  be  used."  ''Petition- 
ers N.  E.  Foster,  G.  L.  McGall,  and  M.  S. 
Jackson"  are  residents  and  taxpayers  of  the 
city  of  La  Fayette,  ''owning  property  ad- 
Joining  and  abutting  said  public  square,  that 
has  been  acquired  for  a  valuable  considera- 
tion prior  to  the  abandonment  of  said  court- 
house for  public  uses,  and  that  they  acquired 
their  rights  in  the  purchasing  of  said  prop- 
erty with  the  understanding  and  belief  that 
said  public  square  would  at  all  times  be  put 
to  nothing  else  except  public  use,  and  that 
the  old  courthouse  building  should  be  used 
for  no  other  purpose  than  for  public  use; 
and,  should  a  sale  be  made  by  the  county  to 
individuals  to  be  used  for  private  purposes, 
denying  the  free  use  of  said  public  square  to 
the  public  for  public  uses,  that  it  would  injure 
and  damage  each  of  said  petitioners  in  the 
diminishing  of  the  value  of  their  property, 
and  in  the  destruction  of  the  business  in 
which  they  are  engaged,  and  that  the  dam- 
ages would  be  irreparable.'' 

The  prayers  were  to  the  effect  that  the  de- 
fendants be  enjoined  from  effectuating  the 
proposed  trade  to  convey  the  premises  in 
question  to  Tate  and  Evans;  that  it  be  de- 
creed that  Walker  CJounty  has  no  title  to  the 
property  in  question,  and  that  title  to  the 
same  be  adjudged  to  be  in  the  city  of  La 
Fayette  in  trust  for  public  uses ;  that  should 
it  be  decided  that  the  materials  in  the  old 
courthouse  building  belong  to  Walker  county, 
then  the  county  and  its  commissioners  be 
required  to  move  such  material  "from  said 
public  square  and  from  the  highways  of  said 
city  within  a  reasonable  time  to  be  fixed  by 
the  court";  that  the  county  and  its  named 
jELve  commissioners  be  enjoined  from  using 
any  of  the  old  building  or  the  ground  around 
the  same  for  the  private  uses  above  referred 
to,  or  from  renting  or  leasing  any  of  the 


premises  to  others  to  be  devoted  to  such 
private  uses ;   and  for  general  relief,  etc. 

All  of  the  defendants  demurred  generally 
and  specially  to  the  petition,  the  grounds  of 
spedal  demurrer  being:  (1)  Misjoinder  of 
parties  plaintiff;  (2)  misjoinder  of  parties 
defendant ;  and  (3)  "that  It  is  not  alleged  in 
the  petition  that  the  dty  of  La  Fayette  or 
any  munid]>al  corporation  of  which  it  is  the 
successor  ever  owned  or  was  in  possession  of 
or  had  the  right  of  possession  of  the  prop- 
erty alleged  to  have  been  dedicated  for  the 
use  spedfied  in  said  petition;  that  it  is 
not  alleged  anywhere  in  the  petition  how, 
or  in  what  way,  or  at  what  time  said  alleged 
dedication  was  made^  or  that  there  was  ever 
to  be  a  reversion  of  said  property,  or,  If  there 
was  to  be  such  reversion,  how  or  under  what 
drcumstances,  or  to  what  person  or  corpora- 
tion the  same  was  to  revert"  The  demurrer 
was  overruled,  and  the  defendants  excepted 
pendente  lite.  They  also  answered.  The 
trial  resulted  in  a  nonsuit,  to  which  plaintiffs 
excepted;  and  the  defendants  filed  a  cross- 
bill, assigning  error  upon  their  exceptions 
pend^ite  lite. 

Glepn  &  Napier  and  Henry  &  Jackson,  all 
of  La  Fayette,  for  plaintiffs  in  error. 

Maddox  &  Doyal,  of  Rome,  and  Shattuck 
&  Shattuck  and  Eosser  &  Shaw,  all  of  La 
Fayette,  for  defendants  in  error. 

FISH,  O.  J.  (after  stating  the  facts  as 
above).  (1,  8]  The  court  properly  overruled 
the  general  demurrer  to  the  petition.  Both 
the  dedication  of  land  to  public  use  and  the 
acceptance  of  such  dedication  may  be  implied. 
Intention  to  dedicate  may  be  inferred  from 
acqulesence  by  the  owner  in  the  us^  of  his 
land  by  the  public,  if  the  use  be  of  such 
character  as  to  clearly  Indicate  that  the  pub- 
lie  accepted  the  dedication  to  the  public  use. 
Healey  v.  Atlanta,  125  6a.  736,  54  S.  E.  749; 
Chapman  v.  Floyd,  68  Ga.  455;  Brown  v. 
Gunn,  75  Ga.  443.  Under  section  4171  of 
the  Civil  Code,  if  the  owner  of  land  by  his 
acts  dedicates  it  to  public  use,  and  it  is  so 
used  for  such  length  of  time  that  the  public 
accommodation  might  be  materially  affected 
by  the  interruption  of  the  enjoyment,  he 
cannot  afterwards  appropriate  it  to  private 
purposes.  And  if  he  cannot,  it  of  course 
follows  that  his  privies  cannot 

A  public  square  or  a  common  in  a  town  or 
dty  is  the  subject  of  dedication,  and  a  dedi- 
cation of  land  to  a  munidpallty  to  public  use 
inures  to  the  benefit  of  all  who  at  the  time 
are  or  may  afterwards  become  dtizens  of  the 
corporation.  Mayor,  etc.,  of  Macon,  v. 
Franklin,  12  Ga.  239.  The  petition  alleges, 
in  effect,  that  the  area  of  land  in  question 
was  laid  off  prior  to  the  year  1835,  as  a  pub- 
lic square  In  a  village,  or  settlement,  whidi 
in  that  year  was  incorporated  as  the  town  of 
Chattooga,  and  which  subsequently  became 
the  town  of  La  Jb'ayette,  and  afterwards  tiie 
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city  of  La  Fayette;  that  the  square  was  used 
t>y  the  people  of  the  community  prior  to  the 
formation  of  the  municipal  corporation,  and 
by  the  people  of  the  latter,  and  by  the  public 
generally  for  such  public  uses  to  which  pub- 
lic squares  and  parks  are  usually  devoted. 
(This  state  of  affairs  continued  until  1839, 
when,  in  accordance  with  a  parol  agreement 
between  the  proper  officials  of  the  town  of 
La  Fayette  and  those  of  the  county  of 
Walker,  the  county  was  permitted  to  build  a 
courthouse  on  the  public  square.  The  vot- 
tion  of  the  square  not  covered  by  the  court- 
house has  continuously  since  then  been  used 
by  the  general  public  as  a  public  square,  and 
the  courthouse  was  used  for  the  public  busi- 
ness until  it  was  burned  in  1883;  and  a  new 
courthouse  erected  In  that  year  was  so  used 
until  1017,  when  the  county  built  a  new  one 
on  another  lot  in  the  city,  and  abandoned 
the  old  building  for  public  use,  and  let  the 
same  for  private  uses.  The  petition  alleges, 
in  effect,  that  the  county  never  acquired  any 
rights  in  and  to  the  public  park  by  any  writ- 
ing from  the  city,  or  from  any  person.  These 
allegations  are  sufficient  to  authorize  an 
implied  dedication  by  the  owner  of  the  area 
of  land  in  question  to  the  village,  town,  and 
city  to  use  as  a  public  square,  and  an  accept- 
ance by  them  of  such  dedication;  and  as 
the  county,  according  to  the  petition,  obtained 
all  of  its  rights  to  the  public  square  by  rea- 
son of  the  permission  of  the  town  of  La 
Fayette,  the  county  is  not  in  a  position  to 
gainsay  such  implied  dedication  and  accept- 
ance. Taking  the  allegations  of  the  petition 
to  be  true,  they  are  sufficient  to  authorize 
an  injunction  against  the  county,  its  commis- 
sioners, and  the  other  defendants,  restraining 
them  from  using  the  public  square,  including 
that  portion  of  it  upon  which  the  old  court- 
house is  situated,  and  the  courthouse  itself, 
for  any  purpose,  as  the  county  has  aban- 
doned the  right  it  had  to  the  property  for 
public  uses. 

[4]  2.  The  special  demurrer  on  the  ground 
€f  misjoinder  of  parties  plaintiff  is  not  re- 
ferred to  in  the  brief  of  counsel  for  the 
plaintiffs  In  error,  and  must  be  considered  as 
abandoned. 

rs]  3.  There  is  no  merit  in  the  demurrer 
on  the  ground  of  misjoinder  of  parties  de- 
fendant. The  contention  for  the  county  is 
that  the  suit  is  not  only  against  the  county 
of  Walker,  but  against  the  named  county 
oonunissioners  as  individuals.  The  action 
is  not  against  them  as  individuals,  but  as 
commissioners  representing  the  county.  It 
is  true  that  a  suit  against  a  county  must  be 
in  the  name  of  the  coimty,  and  service  may 
he  perfected  upon  a  majority  of  its  commis- 
sioners. Here  it  is  proper  for  the  commis- 
sioners, who,  in  their  capacity  as  representa- 
tives of  the  county,  are  doing,  or  threatening 
to  do,  the  acts  sought  to  be  enjoined.  It  is 
not  a  suit  against  the  commissioners  alone, 


but  really  designed  as  one  against  the  county^ 
as  was  tile  case  in  Amett  v.  Ck>mmissioners, 
75  Ga.  782,  and  Glaze  v.  Bogle,  105  Ga.  206, 
81  S.  B.  IGd,  cited  by  counsel  for  the  county. 

[6]  4.  In  view  of  what  we  have  said  in  the 
first  division  of  this  opinion,  the  i>etition  was 
not  subject  to  the  other  special  ground  of 
demurrer  fully  set  forth  in  the  statement  of 
facts. 

[7]  There  was  evidence  submitted  by  the 
plaintiffs,  tending  to  establish  their  case  sub- 
stantially as  laid;  and  the  trial  court  erred 
in  granting  a  nonsuit.  It  is  true,  as  stated 
in  the  brief  of  counsel  for  the  county  and  its 
codefendants,  that  the  city  failed  to  show 
*'that  the  principal  highway  or  street  'entered 
said  square  (m  its  northern  boundary  and 
continued*  through  the  center  of  said  square, 
leaving  said  square  at  its  southern  boundary 
near  its  center,'  and  that  the  property  des- 
ignated as  the  public  square  was  a  part  and 
parcel  of  the  highways  of  the  vUlage" ;  and 
that  the  city  also  failed  to  prove  that  **by 
and  with  the  consent  of  the  municipal  au- 
thorities of  the  dty  of  La  Fayette,  then  the 
town  of  La  Fayette,  the  municipal  authorities 
agreed  with  the  properly  constituted  author- 
ities of  Walker  county  to  permit  Walker 
county  to  erect  a  courthouse  building  to  be 
used  for  public  purposes  only  on  the  public 
square  of  said  corporation.'*  The  lack  of 
proof  to  sustain  the  allegations  of  the  peti- 
tion in  respect  to  these  matters,  in  view  of 
the  other  averments  therein,  did  not  author- 
ize the  grant  of  a  nonsuit.  The  main  con- 
tention of  the  plaintiffs,  as  set  forth  in  the 
petition  is  that  the  area  of  land  in  the  city 
designated  as  the  "public  square"  is  really  a 
public  square,  and  that  the  city  is  ^titled  t6 
possess  and  control  it  for  public  use,  and 
that  the  county  by  building  a  new  courthouse 
not  on  the  square,  which  it  now  occupies,  and 
thus  ceasing  to  use  the  public  square  for 
public  use,  has  abandoned  and  fbrfeited  any 
right  it  ever  had  in  the  premises  for  such 
use.  It  is  not  essential  to  the  maintenance 
of  the  city's  contention  for  it  to  prove  that 
the  **public  square"  is  traversed  by  highways, 
and  that  it  is  therefore  a  part  of  the  city's 
highways  or  streets.  The  main  thing  to  be 
shown,  in  view  of , the  petition  as  a  whole, 
is  that  the  city  has  a  right,  as  against  the 
county,  to  the  use  of  the  **pubUc  square"  for 
public  use,  whether  or  not  it  be  traversed  by 
highways. 

There  was  evidence  to  the  effect  that  in 
1837,  before  a  courthouse  was  erected  on  the 
square  in  question,  it  was,  in  size  and  shape, 
the  same  as  it  now  exists,  bounded  on  its  four 
sides  with  public  streets  some  30  or  40  feet 
wide;  that  these  were  then  business  streets 
of  the  town,  which  had  some  700  or  800  white 
inhabitants ;  that  on  these  streets  facing  the 
square  were  many  buildings,  most  of  them 
used  for  businesses  of  various  kinds;  that 
these  buildings  then  appeared  to  be  some  15 
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or  20  years  old ;  that  there  were  then  locust 
trees  seven  or  eight  inches  in  diameter  grow- 
ing in  the  square;  and  that  it  was  used  as 
a  public  square  by  the  general  public  just  as 
it  has  been  continually  used  since  that  time, 
with  the  exception  of  that  part  of  it  upon 
which  the  courthouses  have  been  built  This 
evidence  tended  to  show  that,  years  prior  to 
Incorporation  of  the  village,  there  had  been 
an  implied  dedication  of  the  square  by  its 
owner  to  the  village  and  town  for  public  uses, 
and  an  acceptance  of  such  dedication  by  the 
village,  Indicated  by  the  laying  out  of  its 
streets  along  the  sides  of  the  square,  the 
erection  of  business  houses  on  such  streets 
fronting  the  square,  and  by  user  on  the  part 
of  the  public.      13  Cyc.  465,  notes  55,  56,  57. 

[2]  It  is  not  essential  to  constitute  a  valid 
dedication  to  the  public  that  the  right  of  use 
should  be  vested  in  a  corporate  body.  The 
public,  it  has  been  said,  is  an  ever-existing 
grantee,  capable  of  taking  dedications  for 
public  uses,  and  its  interests  are  a  sufficient 
consideration  to  support  them.  And  it  has 
been  held,  if  there  is  a  common-law  dedica- 
tion of  land  to  public  use  prior  to  the  exist- 
ence of  a  municipal  corporation,  then,  upon 
such  corporation  being  organized  and  in- 
cluding such  land  within  its  limits,  the  use 
of  the  land  in  trust  for  the  public  at  once 
vests  in  it.  13  Cyc.  439,  notes  13,  14,  and  15. 
There  was  evidence  tending  to  show  that 
the  square  had  been  continuously  used  Dy 
the  inhabitants  of  the  village  and  town  and 
by  the  general  public  for  such  a  length  of 
time,  prior  to  the  erection  of  the  first  court- 
house by  the  county,  that  the  public  accom- 
modation would  have  been  materially  and 
adversely  affected  had  the  enjoyment  of  such 
use  been  interrupted  by  the  owner  of  the 
land  appropriating  it  to  other  and  inconsist- 
ent purposes.  If  the  owner  could  not  ifi- 
terfere  with  the  right  of  the  city  and  the 
general  public  to  use  the  square  for  public 
purposes,  then  the  owner  could  not  convey 
the  land  to  any  one  else,  if  the  grantee  had 
notice,  who  could  deprive  the  city  or  the 
public  of  its  rights  under  the  dedication.  As 
the  county,  when  it  erected  the  first  court- 
house on  the  square,  was  in  the  circumstances 
bound  to  know  of  the  rights  of  the  city  and 
the  public  in  general  to  use  the  square  for 
pubUc  purposes,  the  county  then  necessarily 
had  to  take  from  the  city  whatever  rights 
the  county  had  to  use  the  squarcr,  since  there 
was  no  other  source  from  which  it  could  pro- 
cure the  right  to  erect  a  courthouse  on  the 
square.  Thus  it  is  apparent  that  it  was  not 
essential  to  the  plaintiffs*  case  to  prove  the 
allegation  of  the  petition  that  the  county  by 
agreement  with  the  city  was  permitted  to  use 
the  square  for  a  courtiiouse  site. 

Judgment  reversed  on  the  main  bill  of  ex- 
..■eprions,  and  atfirmed  on  the  cross-bilL 

>^l  the  Justices  concur. 


(151  Ga.  753) 

TUCKER  et  al.  v.  ROBERTS  et  al. 

(No.  2255.) 

(Supreme  Court  of  Georgia.    Aug.  10,  1921.) 

(SyUahiu  hy  the  Court,) 

1.  Boundaries  ^=s>52(l)— Persons  holding  of« 
flee  of  processlonors  are  offloers  do  facto, 
and  return  not  set  aside  because  not  legally 
appointed. 

Where  persons  holding  office  as  procession- 
ers  in  a  militia  district  in  a  particular  county 
in  this  state  eotertain  an  application  by  a  land- 
owner to  survey  and  mark  a  land  line  as  au- 
thorized by  statute,  and  after  surveying  and 
marl^ing  the  line  file  their  report  with  the 
ordinary,  as  required  by  statute,  even  if  such 
persons  do  not  hold  office  under  lawful  appoint- 
ment, they  are  officers  de  facto,  and  the  report 
filed  by  them  should  not  be  set  aside  on  the 
ground  that  the  appointment  of  iJie  officers  was 
unauthorized  by  law. 

2.  Boundaries  ^=»52n)— Processlonors  consti- 
tute "commission"  bin  statute  as  to  dis- 
quallflcatlon  by  relaiionship;  processloners* 
return  set  aside  when  processloner  related  to 
applicant  or  to  both  parties;  related  within 
fourth  degree  when  groat-grandfathers  were 
brothers. 

The  prescribed  powers  and  duties  imposed 
on  processioners  appointed  under  provisions 
of  the  Civil  Code  of  1910,  {  8817  et  seq.,  are 
quasi  judicial,  and  the  body  of  processioners 
in  a  given  district  is  a  "commission"  within 
the  meaning  of  the  section  4642,  which  declares 
that  "No  judge  or  justice  of  any  court,  no  ordi- 
nary, justice  of  the  peace,  nor  presiding  officer 
of  any  inferior  judicature  or  commission,  can 
sit  in  any  cause  or  proceeding  in  which  he  is 
pecuniarily  interested,  or  related  to  either  par- 
ty within  the  fourth  degree  of  consanguinitjr* 
or  affinity.    ♦    •    ♦ " 

(a)  Where  a  processloner  in  a  proceeding  to 
procession  land  lines  is  related  within  the 
fourth  degree  by  consanguinity  or  affinity  to 
the  applicant  alone,  or  to  both  the  applicant 
and  pro  test  ant,  he  is  disqualified,  and  such  dis- 
qualification is  sufficient  ground  for  settinir 
aside  a  return  of  the  processioners  in  which 
he  participated. 

(b)  Where  the  respective  great-grandfathers 
of  the  processloner  and  parties  at  interest  are 
brothers,  the  processloner  is  related  by  con- 
sanguinity within  the  fourth  degree  to  s'acii 
parties. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  l^m- 
mission.l 

Error  from  Superior  Court,  Irwin  County ; 
R.  Eve,  Judge. 

Proceeding  by  Walton  Tucker  and  another 
against  Ella  Roberts  and  others,  to  establish 
boundary  line.  Judgment  sustaining  a  plea 
in  abatement  to  the  return  of  processionerB* 
and  the  applicants  bring  error.    Affirmed. 

In  May,  1919,  the  ordinary  of  Irwin  county 
appointed  Moses  Deniels,  George  Grantham, 
and  John  Lisenby  as  land  processioners   «# 


For  other  ca^es  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexoa 
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the  1529th  Georgia  mllltla  district  of  that 
county.  On  July  23,  1919,  Walton  Tucker- 
and  Nellie  Tucker  applied  to  the  procession- 
ers  in  conformity  with  the  statute  (Civil 
Code,  §  3818)  to  have  a  certain  land  line 
"run  and  marked  anew."  Notice  was  duly 
served  on  persons  to  be  adversely  affected; 
and  subsequently,  on  August  15,  1919,  the 
processioners.  In  conjunction  with  the  coun- 
ty cAirveyor  of  an  adjoining  county  (the  coun- 
ty surveyor  of  Irwin  county  being  disquali- 
fied), proceeded  to  "run  and  mark  anew"  the 
line;  and  on  August  19,  1919,  after  complet- 
ing the  work,  they  filed  their  return  with  a 
certified  plat  made  by  the  surveyor  in  the 
office  of  the  ordinary. 

On  September  16,  1919,  Ella  Roberts,  as 
administratrix  of  the  estate  of  William  Rob- 
erts, deceased,  and  Isaac  Roberts,  as  guard- 
ian ad  litem  for  the  minor  children  of  Wil- 
liam Roberts,  deceased,  filed  in  the  office  of 
the  ordinary  a  motion  (called  a  plea  in  abate- 
ment) to  dismiss  the  entire  processioning  pro- 
ceedings, on  the  grounds:  (a)  That  the  pro- 
cessioners were  not  legally  appointed,  be- 
cause they  were  appointed  by  the  ordinary, 
whereas  under  the  act  approved  August  5, 
1913  (Acts  1913,  p.  403),  creating  the  office  of 
commissioner  of  Irwin  county,  the  commis- 
Bioner  alone  had  authority  to  appoint  pro- 
cessioners in  Irwin  county;  (b)  that  two  of 
the  processioners  were  disqualified  on  ac- 
count of  relationship  to  the  applicant  On 
September  18, 1919,  the  ordinary  transmitted 
all  papers  in  the  processioning  proceeding 
to  the  superior  court 

When  the  case  came  on  for  a  hearing  (Au- 
gust 17,  1920)  at  an  adjourned  term  of  the 
superior  court,  Walton  Tucker  and  Nellie 
Tucker  filed  a  motion  to  dismiss  the  "plea  in 
abatement,"  on  the  grounds:  (a)  That  under 
proper  construction  the  language  of  the  act 
of  1913  (Acts  1913,  p.  403),  referred  to  above, 
does  not  confer  on  the  commissioner  of  roads 
and  revenue  of  irwin  county  exclusive  Juris- 
diction to  appoint  land  processioners  in  that 
county ;  (b)  if  the  act  purports  to  confer  such 
jurisdiction,  the  act  is  unconstitutional,  as 
Tiolative  of  article  1,  S  4,  par.  1,  of  the  CV>n- 
stitution  of  this  state  (Civil  Code,  S  6391), 
wMch  provides  that  "no  special  law  shall  be 
enacted  in  any  case  for  which  provision  has 
been  made  by  an  existing  general  law,"  there 
being  an  existing  general  statute,   as  em- 
bodied In  the  Civil  Code,  S  3817,  for  appoint- 
ment of  land  processioners.    It  was  prayed 
that  the  allegations  as  to  the  relationship  of 
tbe  processioners  to  the  applicants  for  pro- 
cession be  Inquired  Into  by  the  court 

Tlie  judge  overruled  the  motion  to  dismiss 
tbe  "plea  in  abatement,"  and  proceeded  to 
hear  evidence  on  the  question  of  relationship 
as  set  up  In  the  plea.  The  undisputed  evi- 
dence was  to  the  effect  that  the  great-grand- 
fathers of  Walton  Tucker,  one  of  the  object- 


ors, and  George  Grantham,  one  of  the  proces- 
sioners, were  brothers,  and  that  the  same 
relation  existed  between  the  processioner 
George  Grantham  and  William  Roberts,  de- 
ceased, whose  administratrix  was  a  party  on 
the  opposite  side  of  the  case  from  Walton 
Tucker.  Upon  the  evidence  the  Judge  sus- 
tained the  '"plea  in  abatement"  The  appli- 
cants for  procession  came  by  direct  bill  of 
exceptions,  and  assigned  error  upon  both 
rulings  of  the  court. 

Philip  Newbern  and  Warren  Mixon,  both 
of  Ocilla,  for  plaintiffs  in  error. 

Rogers  &  Rogers,  of  Ocilla,  for  defendants 
in  error. 


ATKINSON,  J.  [1]  1.  It  is  urged  by  the 
motion  to  dismiss  the  processioning  proceed- 
ings that  the  appointm^it  of  the  procession- 
ers by  the  ordinary  was  illegal,  because  the 
act  of  1913  (Acts  1913,  p.  403),  creating  the 
office  of  coimty  commissioner  for  Irwin 
county,  withdrew  jurisdiction  from  the  ordi- 
nary and  conferred  exclusive  jurisdiction 
over  that  matter  upon  the  commissioner.  On 
the  other  hand,  it  was  urged,  by  the  motion  to 
dismiss  the  above-mentioned  motion,  that 
the  act  of  1913,  supra,  does  not  purport  to 
withdraw  from  the  ordinary  jurisdiction 
over  the  matter,  or  to  confer  jurisdiction 
upon  the  county  commissioner  to  appoint 
processioners,  but,  even  if  it  did,  that  the  act 
was  violative  of  certain  provisions  of  the 
Constitution,  and  void. 

These  contentions  go  to  the  right  of  the 
ordinary  to  appoint  processioners,  and  are 
collateral  to  the  matter  of  validity  of  the 
official  actions  of  the  processioners,  whic^ 
is  the  controlling  question  in  the  case.  Under 
these  circumstances  no  decision  will  be  made 
as  to  the  merits  of  any  such  contentions. 
In  Brown  v.  Flake,  102  Ga.  628,  29  S.  EL  267, 
it  was  held: 

"Where  an  act  of  the  General  Assembly 
created  a  board  of  county  commissioners  for  a 
Tiven  county,  and  provided  for  the  selection  oC 
such  commissioners  by  the  grand  Jury  of  the 
county,  and  subsequently  the  act  creating  such 
board  was  amended  by  providing  that  sucit 
commissioners  should  be  elected  by  the  quab*< 
j5ed  voters  of  the  county,  and  subsequently  tc 
the  passage  of  the  amending  act  such  commis- 
sioners were  continuously  elected  by  the  grand 
jury,  and  no  election  by  the  qualified  voterr 
was  called  or  held,  and  tbe  commissioners  so 
selected  continued  for  several  years  to  perform 
the  duties  imposed  by  law  on  the  commission^- 
ers  of  such  county,  and  their  acts  as  commib 
sioners  were  recognized  and  acquiesced  in  b/ 
the  people  of  the  county  for  a  long  period  o^^ 
time,  the  persons  so  selected  by  the  grand  juij 
and  discharging  the  duties  of  county  commis- 
sioners were  de  facto  officers,  and  their  actv 
as  such,  within  the  scope  of  the  powers  con- 
ferred on  the  board  of  county  commissioners 
were  legal;  and  a  tax  authorized  by  law,  levie<k 
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by   Buch   commissioners   for  county  purposes, 
was  a  valid  and  binding  taxJ 


»> 


In  HawlslnB  v«  Jonseboro,  ^  Ga.  627,  It 
was  held: 

**Though  a  statute  require  all  voters  to  be 
registered,  and  none  are  registered,  yet,  if  an 
election  be  held,  and  certain  town  officers  pro- 
vided for  by  law  be  elected  by  the  votes  cast, 
and  the  persons  thus  elected  enter  upon  and 
exercise  their  functions  under  color  of  such 
election,  their  predecessors  yielding  to  their 
supposed  right,  they  are  officers  de  facto,  and, 
until  displaced,  may  ezerdse  all  the  powers  of 
officers  de  jure." 

In  Smith  y.  Meador,  74  Ga.  416,  58  Am. 
Rep.  438,  it  was  said: 

''If,  after  the  expiration  of  the  term  for 
which  a  commercial  notary  was  appointed,  and 
before  that  fact  was  discovered,  he  'attested  an 
affidavit,  both  parties  acting  in  good  faith,  if 
not  an  officer  de  jure,  he  would,  in  such  trans- 
action, be  an  officer  de  facto,  and  his  attesta- 
tion would  not  be  void.  The  doctrine  of  the 
recognition  of  the  acts  of  de  facto  officers  Is 
founded  on  considerations  of  public  policy." 

Under  the  principle  of  the  foregoing  de- 
cisions, the  processioners,  if  not  de  jure 
officers,  were  de  facto  officers,  and  their 
official  action  done  under  color  of  office 
should  not  have  been  set  aside  on  the 
ground  of  want  of  power  in  the  ordinary  to 
appoint  them.  See,  also.  Slate  y.  Blue  Ridge, 
113  Ga.  646  (8),  88  S.  E.  977  and  citations; 
State  V.  Carroll,  38  Conn.  449,  9  Am.  Rep. 
409;  22  R.  0.  Lu  588,  S  806;  Hildreth  y.  Mc- 
Intire,  J.  J.  Marsh.  (Ky.)  206,  19  Am.  Dec 
63,  and  cases  cited  in  note.  But  while  it 
was  error  to  set  aside  the  action  of  the  pro- 
cessioners on  this  ground,  the  judgment  of 
the  court  will  not  be  reversed  on  account  of 
such  error,  because,  as  will  appear  In  the 
next  division  of  this  opinion,  the  action  of 
the  processioners  was  properly  set  aside  on 
another  ground. 

[2]  2.  Does  the  proved  relationship  of  the 
processloner  to  the  applicants  for  procession 
render  void  the  return  of  the  processioners? 
The  office  of  processloner  is  statutory.  Civil 
Code,  I  3817  et  seq.  The  statute  providing 
for  the  appointment  of  processioners  does  not 
in  terms  disqualify  a  processloner  on  account 
of  relationship  to  a  party  at  interest  in  a 
processioning  proceeding.  The  only  language 
in  the  statute  that  might  bear  on  the  subject  of 
qualifications  of  such  officers  is  ''three  suit- 
able persons  in  every  militia  district"  The 
only  statutory  provision  for  disqualification 
on  such  ground  is  to  be  found  in  the  Civil 
Code,  I  4642,  which  declares: 

"No  judge  or  justice  of  any  court,  no  ordi- 
nary, justice  of  the  peace,  nor  presiding  offi- 
cer of  any  inferior  judicature  or  commission, 
can  sit  in  any  cause  or  proceeding  in  wliich 
he  is  pecuniarfly  interested,  or  related  to  d- 
ther  party  within  the  fourth  degree  of  con- 
sanguinity or  affinity,  nor  of  which  he  has  been 


of  counsel,  nor  in  which  he  has  presided  in  any 
inferior  judicature  when  his  ruling  or  decision 
is  the  subject  of  review,  without  the  consent  of 
an  the  parties  in  interest." 

Under  this  statute,  relationship  to  a  party 
within  the  prohibited  degree  will  disqualify 
a  judge  of  a  court,  and  similarly  any  "presid- 
ing officer  of  any  inferior  Judicature  or  com- 
mission." If  processioners  as  a  body  are  to 
be  classed  as  a  commission  within  the  mean- 
ing of  this  statute,  then,  under  the  terms  of  the 
statute,  relation  of  a  processioner  within  the 
prohibited  degree  to  a  party  at  interest  wiU* 
disqualify  such  processioner  from  presiding 
in  any  particular  case.  To  raider  proces- 
sioners such  a  "commission,"  their  prescribed 
duties  and  powers  must  be  judicial  in  char- 
acter. The  following  sections  of  the  CMl 
Code  state  the  powers  and  duties  of  proces- 
sioners: 

"Sec.  3818.  •  •  •  Every  owner  of  land, 
any  portion  of  which  lies  in  any  district,  though 
the  remainder  lies  in  an  adjoining  district  of 
an  adjoining  county,  who  desires  the  lines 
around  his  entire  tract  to  be  surveyed  and 
marlced  anew,  shall  apply  to  the  processioners 
of  said  district  to  appoint  a  day  when  a  ma- 
jority of  them,  with  the  county  surveyor,  will 
trace  and  mark  the  said  lines.  Ten  days'  writ- 
ten notice  of  the  time  of  such  running  and 
marking  shall  be  given  to  all  the  owners  of  ad- 
Joining  lands,  if  resident  within  this  state; 
and  the  processioners  shall  not  proceed  to  run 
and  mark  such  lines  until  satisfactory  evidence 
of  the  service  of  such  notice  shall  be  produced 
to  them. 

"Sec  8819.  ^  ^  ^  It  shall  be  the  duty  of 
the  county  surveyor,  with  the  processioners, 
taking  all  due  precaution  to  arrive  at  the  tme 
lines,  to  trace  out  and  plainly  mark  the  same. 
The  surveyor  shall  make  out  and  certify  a  plat 
of  the  same,  and  deliver  a  copy  thereof  to  the 
applicant;  and  in  all  future  disputes  arising  in 
reference  to  the  boundary  lines  of  such  tract, 
with  any  owner  of  adjoining  lands,  having  dae 
notice  of  such  processioning,  such  plat,  and 
the  lines  so  marked,  shall  be  prima  fade  cor- 
rect, and  such  plat,  certified  as  aforesaid,  shall 
be  admissible  in  evidence^  without  further^ 
proof." 

"Sec.  8825.  •  •  •  The  processioners  shall 
make  a  return  of  their  acts  within  thirty  days, 
together  with  the  plat  of  the  surveyor,  to  the 
ordinary  of  the  county,  to  be  kept  on  file  in  his 
office." 

''Sec.  3820.  ^  ^  *  In  all  cases  of  disputed 
lines  the  following  rules  shall  be  respected  and 
followed:  Natural  landmarks,  being  less  liable 
to  change,  and  not  capable  of  counterfeit,  shall 
be  the  most  conclusive  evidence;  ancient  or 
genuine  landmarks,  such  as  comer  station  or 
marked  trees,  shall  control  the  course  and  dis- 
tances called  for  by  the  survey.  If  the  comers 
are  established,  and  the  lines  not  marked,  a 
straight  line,  as  required  by  the  plat,  shall  be 
run.  but  an  established  marked  line,  thoaf^h 
crooked,  shall  not  be  overruled;  courses  and 
distances  shall  be  resorted  to  in  the  absence 
of  higher  evidence. 

"Sec.  3821.    •    ♦    ♦    General    reputation     in 
the  neighborhood  shall  be  evidence  as  to 
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cient  landmarks  of  more  than  thirty  years' 
standing;  and  acquiescence  for  seyen  years,  by 
acts  of  declarations  of  adjoining  landowners, 
shall  establish  a  dividing  line. 

**Sec.  3822.  •  •  •  Where  actual  posses- 
sion has  been  had,  under  a  claim  of  right,  for 
more  than  seven  years,  such  claim  shall  be 
respected,  and  the  lines  so  marked  as  not  to 
interfere  with  such  possession. 

**Sec.  3823.  •  •  •  Any  owner  of  adjoin- 
ing lands,  who  may  be  dissatisfied  with  the  lines 
as  run  and  marked  by  the  processioners  and 
surveyor,  may  file  his  protest  thereto  with  the 
ordinary  within  thirty  days  after  the  proces- 
sioners have  filed  their  returns,  specifying 
therein  the  lines  objected  to,  and  true  lines  as 
claimed  by  him;  and  it  shall  be  the  duty  of  the 
ordinary  to  return  all  the  papers,  including  the 
plat  made  by  the  surveyor,  with  said  protest, 
to  the  clerk  of  the  superior  court  of  the  coun- 
ty or  counties  where  the  disputed  land  lies 
(copies  being  sent  to  the  adjoining  counties); 
mnd  it  shall  be  the  duty  of  the  derk  to  enter 
the  same  on  the  Issue  docket,  as  other  causes, 
to  be  tried  in  the  same  manner  and  under  the 
same  rules  as  other  cases.  The  verdict  of  the 
jury,  and  the  judgment  of  the  court,  shall  be 
framed  to  meet  the  issue  tried  and  decided: 
Provided,  it  shall  not  bo  necessary  to  run  any 
lines  between  adjoining  landowners  except  the 
fines  in  dispute. 

"Sec.  3824.  •  ♦  •  The  applicant  shall  pay 
to  each  of  the  processioners  [two  dollarsl  per 
day  for  his  services,  and  to  the  county  survey- 
or [iirel  dollars  per  day  for  his  services.  If  a 
protest  is  filed,  the  costs  of  the  court  shall 
abide  the  issue.** 

•*Sec.  8826.  •  •  •  When  any  water  course 
Is  one  of  the  boundary  lines  of  a  tract  of  land, 
and  its  course  shall  have  been  changed  by  na- 
ture or  art,  so  that  its  present  channel  shtdl 
cut  oiF  a  part  of  said  land,  the  processioners 
and  surveyor  shall  certify  the  fact,  and  the 
plat  of  the  surveyor  shall  plainly  mark  the 
original  and  present  channels,  designating  the 
«zact  quantity  of  land  so  cut  off." 

Referring  to  these  statutes  it  has  been  held 
tliat— 

^'Processioners  have  no  power  to  ascertain 
and  fix  new  lines,  but  only  to  run  and  mark 
those  which  were  formerly  located  and  estab- 
lished." Amos  V.  Parker,  88  Ga.  754,  16  S. 
B.  200;  Wheeler  v.  Thomas,  139  Ga.  598,  T7 
S.   B.  817. 

The  power  to  "run  and  mark"  lines  that 
were    formerly    located    or    established    Is 
tbiis  recognised.    The  conduslveness  of  the 
action  of  processioners  in  running  and  mark- 
ing pre-existing  lines  was  not  decided,  but  the 
statute  on  that  subject  clearly  makes  their 
action  prima  fade  binding.    For  instance,  a 
definite  time  must  be  fixed  for  surveying  and 
marking  the  line,  of  which  10  days*  written 
notice  shall  be  given  all  the  owners  of  ad- 
joining lands,  "if  residents  within  this  state." 
Civil  Code,  S  381&   After  the  line  is  surveyed 
and   marked  by  at  least  a  majority  of  the 
processioners  In  conjunction  with  the  county 
surveyor,  the  surveyor  shall  make  out  and 
certify  a  plat  of  the  same  and  deliver  a  copy 
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thereof  to  the  applicant;  and  In  all  future 
disputes  arising  in  reference  to  the  bound- 
ary lines  of  sudi  tract,  with  any  owner  of  ad- 
Joining  lands,  "having  due  notice  of  such  pro- 
cessioning," such  plat,  and  the  lines  so  mark- 
ed, "shall  be  prima  facie  correct,  and  such 
plat,  certified  as  aforesaid,  shall  be  admissi- 
ble in  evidence  without  further  proof."  Civil 
Code,  S  3819.  While  the  action  of  the  proces- 
sioners is  only  prima  facie  binding,  it  estab- 
lishes to  that  extent  a  status  between  the  ap- 
plicant and  the  parties  notified.  In  tracing 
the  lines  the  processioners  are  required  to 
observe  prescribed  rules,  and  among  other 
things  give  elfect  to  extraneous  evidence' tend- 
ing to  show  the  true  location  of  the  old  line. 
avU  Code,  H  3820, 3821, 3822.  After  action  by 
the  processioners  and  the  filing  of  their  re- 
port in  the  office  of  the  ordinary  of  the  coun- 
ty, as  provided  in  the  Civil  Code,  S  3825,  any 
adjoining  landowner,  dissatisfied  with  the 
line,  may  file  a  protest;  whereupon  all  the 
papers,  including  the  plat  made  by  the  sur- 
veyor, shall  be  transmitted  to  the  superior 
court,  to  be  entered  on  the  docket  as  other 
causes,  'to  be  tried  In  the  same  manner  and 
under  the  same  rules  as  other  cases,"  and 
the  verdict  of  the  Jury  and  Judgment  of  the 
court  shall  be  framed  to  meet  the  issue  tried 
and  decided.  Civil  Code,  S  3823.  The  Judg- 
ment so  rendered  is  final  and  conclusive  as  to 
location  of  the  line.  Stovall  v.  Caverly,  139 
Ga.  243,  77  S.  EL  29. 

The  requirements  as  to  notice  to  adjoining 
landowners  to  be  adversely  afl^ected,  and  the 
provision  for  prescribed  rules  under  which 
extraneous  evidence  shall  be  considered  by 
the  processioners,  and  the  declaration  that 
the  plat  made  by  the  surveyor  and  reported 
by  the  processioners  to  the  ordinary  shall  on 
any  future  issue  be  prima  fade  correct  as 
against  adjoining  landowners  who  were  duly 
notified,  all  tend  to  characterize  the  duties  of 
processioners  as  Judicial.  Further  indications 
of  the  Judicial  character  of  such  duties  are 
the  provisions  that  after  the  report  is  filed  in 
the  office  of  the  ordinary  a  protest  may  be 
filed,  and  that  the  ordinary  shall  transmit 
the  application  for  procession  and  return  of 
the  processioners.  Including  the  plat  of  the 
surveyor,  to  the  superior  court,  to  be  docket- 
ed and  tried  as  other  cases;  and  In  such  case 
all  the  prescribed  *'costs"  shall  abide  the  de- 
cision of  the  court  The  action  of  the  pro- 
cessioners in  surveying  and  marki/ig  the  line 
involves  decision  as  to  the  true  location  of 
the  old  line.  This  and  the  act  of  reporting 
the  findings  of  the  processioners  to  the  ordi- 
nary are  but  st^s  in  a. legal  controversy, 
which  may  &id  at  the  ^ng  <^  the  report,  or 
at  final  Judgment  in  the  superior  court  In  the 
event  a  inrotest  is  ffied*  In  this  connection 
the  provision  that  all  costs  shall  abide  the 
final  Judgment  is  significant.  Why  tax  the 
pay  provided  for  processioners  as  cost  to 
abide  the  final  Judgment,  if  the  processioning 
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was  not  judicial  and  connected  with  the  sn- 
perlor  court  case?  In  Wllkowski  v.  Halle, 
37  Ga.  678,  95  Am.  Dec.  374,  the  question  was 
whether  an  attorney  at  law  of  a  party  who 
was  a  notary  public  was  competent  to  quail* 
fy  his  client  to  an  affidavit  to  be  used  as  a 
basis  for  an  attachment  It  was  held  that 
the  attorney  was  not  competent.  In  the 
course  of  the  opinion  it  was  said: 

"Shall  the  attomoy  of  the  plaintiff  take  this 
bond,  which  the  law  prorides  for  the  defend- 
ant's security,  against  a  wrongful  issuing  of 
the  attachment?  Shall  the  plaintiff's  attorney 
be  the  judge  as  to  the  sufficiency  of  the  bond, 
to  protect  the  opposite  party  and  as  to  the 
solvency  of  the  surety  ?  Is  not  this,  at  least,  a 
quasi  judicial  proceeding?  The  officer,  taking 
the  affidavit,  is  in  duty  bound  to  take  the  bond, 
to  decide  upon  its  sufficiency,  its  legality,  and 
its  solvency.  Does  not  this  duty  come  within 
the  prohibitions  of  section  193,  Rev.  Code 
rCivil  Code,  §  46421,  which  says:  'No  judge  or 
justice  of  any  court,  no  ordinary,  justice  of 
the  peace,  nor  presiding  officer  of  any  inferior 
judicature,  or  commission,  can  sit  in  any  cause 
or  proceeding,  in  which  he  is  pecuniarily  in- 
terested, or  related  to  either  party,  within  the 
ronrth  degree  of  consanguinity,  or  affinity,  nor 
n  which  he  has  been  counsel,  without  the  con- 
nent  of  all  the  parties  in  interest'?  Is  not  the 
taking  of  the  affidavit  of  the  plaintiff,  and  bond 
^o  indemnify  the  defendant  against  damages 
and  costs,  'a  proceeding,'  in  which  the  attorney 
«V>r  the  plaintiff,  in  this  case,  'sits'?  He  decides 
upon  these  things.** 

The  decision  was  not  based  entirely  on  the 
reasons  above  set  forth,  but  it  was  evidently 
the  view  of  the  court  that  one  reason  for  the 
attorney's  disqualification  was  that  his  duties 
were  judicial  in  character.  In  Spearman  ▼. 
Wilson,  44  6a.  473,  it  was  held  that  an  arbi- 
trator was  disqualified  on  account  of  rela- 
tionship, because  his  son  purchased*  the  prop- 
erty Involved  pending  the  arbitration,  the 
basis  of  the  decision  being  the  duty  of  the  ar- 
bitrator was  judicial  in  character.  Under  a 
proper  construction  the  powers  and  duties  of 
processioners,  as  declared  in  the  statutes 
above  quoted,  Involved  such  investigation  and 
such  decision  upon  the  part  of  the  proces- 
sioners, and  their  decision  has  such  effect  as 
to  render  the  functions  of  the  processioners 
judicial  In  character  and  classify  the  official 
body  of  processioners  as  a  commission,  with- 
in the  meaning  of  the  GivU  Code,  §  4642. 
This  b^ing  so,  relationship  of  a  processioner 
to  a  party  within  the  prohibited  degree  will 
disqualify  the  processioner.  Applying  this 
rule,  the  processioner  whose  qualification  was 
attacked  in  the  present  case  was  disqualified 
on  account  of  his  relationship  to  the  appli- 
cant, because  the  respective  great-grandfath- 
ers of  the  processioner  and  the  applicant 
were  brothers.  Short  v.  Mathis,  101  Ga.  287, 
28  S.  E  918.  The  statute  disqualifies  a  ju- 
dicial officer  where  his  relatlcm  to  a  party 
at  interest  is  within  the  fourth  degree  by 


consanguinity  or  affinity,  and  makes  no  ex- 
ception on  account  of  being  related  equally 
or  otherwise  to  a  party  on  the  opposite  side 
of  the  controversy.  The  fact  that  the  pro- 
cessioner is  related  within  the  prohibited  de- 
gree to  the  parties  on  both  sides  of  the  con- 
troversy does  not,  as  contended,  relieve  the 
disqualification.  Under  Civil  Code,  §  3818,  it 
would  have  been  competent  for  two  of  the 
processioners  to  have  acted  in  the  matter  and 
made  the  return,  but  that  would  not,  as  con- 
tended, save  the  return  which  was  partici- 
pated in  by  all  of  the  processioners,  including 
the  one  disqualified.  It  is  similar  to  a  case 
where  a  disqualified  juror  serves  upon  a  jury. 
In  Georgia  Railroad  v.  Cole,  73  Ga.  713,  it 
was  said: 

"A  jury  composed  of  men  who  are  not  law- 
ful men— men  whose  relationship  to  the  parties 
renders  them  incompetent  as  jurors— cannot 
render  a  lawful  verdict.  If  the  parties  con- 
sent to  the  jurors,  or  have  knowledge  of  their 
incompetency,  then  they  will  be  held  to  waive 
the  same.  It  cannot  be  said  that  the  defend- 
ants in  error  have  had  their  case  tried;  cer- 
tainly not  legally,  and,  although  the  verdict 
may  be  In  accordance  with  the  facts,  and  such 
as  a  lawful  jury  should  have  rendered,  yet  it 
s  no  verdict,  and  the  court  did  right  to  set  it 
aside.** 

As  the  processioner  was  disqualified  and 
participated  in  the  processioning  proceedings, 
the  judge  did  not  err  in  dismissing  the  pro- 
ceeding. There  was  no  contention  that  the 
Protestants  waived  the  disqualification  or  evi- 
dence as  to  such  waiver,  and  no  ruling  will 
be  made  cm  that  subject 

Judgment  affirmed. 

All  the  Justices  concur. 


(151  Oa.  776) 

MoMICHAEL  at  al.  v.  ATLANTA  ENVE- 
LOPE CO.  et  al. 

SAME  V.  WEBB  &  VARY,  Ine. 

(NOS.  2372,  2373.) 

(Supreme  Court  of  Georgia.    Aug.  10,  1921.) 

(ByUahuB  hy  the  Court,) 

I.  Injunction  ^=>I0I(3)  ^  Granted  against 
stranoers  and  striklno  employees,  endeavoring 
to  Induce  employees  to  violate  contraet  and 
force  unionizing  of  business;  not  granted 
mialnst  persuasion  by  proper  argument 

Where  employers,  whose  businesses  require 
the  employment  of  a  number  of  workmen  skill- 
ed in  a  particular  trade,  determine  to  operate 
their  businesses  on  nonunion  bases,  and  to  that 
end  adopt  a  policy  not  to  employ  members  of 
the  union,  and  to  employ  nonunion  workmen  un- 
der a  contract,  terminable  at  wHl,  providing  that 
such  employment  shall  immediately  cease  if 
said  employees  become  members  of  the  union, 
equity  will  protect  by  injunction  such  contrac- 
tual status  as  against  strangers  and  strikinif 


^spFor  other  cases  see  same  topic  and  KEY-NT7MBBR  in  all  Key-Numbered  Digests  and  Indexes 


Gsu} 


MoMICHAEL  ▼.  ATLANTA  ENVELOPE  CO. 

(108S.B.) 


227 


former  emplovees,  who,  knowing  each  status, 
conspire  to  coerce  the  employers  to  ahandon  the 
policy  of  employing  only  nonunion  labor  and  to 
cause  a  breach  of  the  aforesaid  contractual 
relation,  and  who  endeavor  by  threats,  intimi- 
dation, •  and  improper  persuasion  to  depriye 
such  nonunion  employees  of  the  exercise  of  their 
own  freedom  of  will,  and  thus  induce  them  to 
violate  their  contracts  of  employment  by  join- 
ing the  union,  and  thus  force  the  unionizing  of 
the  plants  or  render  it  impossible  to  continue 
the  operation  of  the  business. 

2.  Appeal  and  error  ^=s»273(IO)  —  I  nju  notion 
<S=s>l28,  157— Evidence  In  strike  case  held  to 
authorize  Injunction;  Injunction  held  not  to 
enjoin  any  lawful  act;  Judgment,  excepted  to 
as  a  whole,  not  reversed  when  justified  as  to 
some  parties. 

Under  the  pleadings  and  the  evidence  the 
court  did  not  abuse  its  discretion  in  granting 
the  interlocutory  injunction. 

The  interlocutory  injunction,  properly  con- 
strued in  connection  with  the  evidence,  en- 
joins only  those  acts  which  we  have  held  in  the 
opinion  to  be  unlawfuL 

3.  Exceptions,  bill  of  ^=5>8 — Exceptions  to  ad- 
mission of  evidence  should  show  grounds  of 
objeotlon  and  set  forth  the  evidence. 

Eizceptions  to  the  admission  of  evidence,  to 
avail  the  plaintiff  in  error  here,  should  show 
the  objections  made  to  the  admission  of  the  evi- 
dence or  the  grounds  upon  which  a  motion  to 
rule  out  the  same,  if  admitted,  was  based,  and 
should  also  set  forth,  in  connection  with  the 
exception  itself,  the  evidence  alleged  to  have 
been  illegally  admitted,  so  that  this  court  would 
not  be  compelled  to  examine  the  brief  of  evi- 
dence, in  order  to  ascertain  the  evidence  al- 
leged to  have  been  illegally  admitted. 

'    (Additional  SyUabua  hy  Ediiorial  Sialf.) 

4.  Injunction  €=5>I0I (3) —Strikers  will  not  be 
Mi|oined  from  using  "persuasion"  not  amount- 
ing to  "duress"  or  "intimidation." 

Striking  employees  will  not  be  enjoined  from 
attempting  by  proper  argument  to  persuade 
others  from  taking  their  places,  when  they  do 
not  resort  to  force  and  intimidation;  but  the 
persuasion  that  the  law  permits  is  such  as 
appeals  to  the  judgment,  reason,  or  sentiment, 
and  leaves  the  mind  free  to  act  of  its  own  voli- 
tion, and  when  there  is  no  such  freedom  of 
action,  more  than  mere  persuasion  has  been  ex- 
ercised, amounting  to  duress,  intimidation,  or 
other  improper  influence. 

[Bd.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Duress; 
Intimidate— Intimidation;  Persuasion.] 


Krror  from  Superior  Oourt,  Fulton  Gounty; 
J.  07.  Pendleton,  Judge. 

Two  suits,  by  the  Atlanta  Envelope  Ck)m- 
pany  and  others  and  by  Webb  &  Vary,  Inc., 
against  O.  L.  McMichael  and  others,  suits 
tieard  together.  Interlocutory  injunction 
granted,  and  defendants  bring  error.  Af- 
firmed. 


J.  A.  Miller  and  Bond  Almand,  both  of 
Atlanta,  for  plaintiffs  in  error. 

Winfleld  Payne  Jones,  Wm.  J.  Davis,  Jr.; 
and  W.  S.  Dillon,  all  of  Atlanta,  for  defend- 
ants in  error. 

GILBESIT,  J.  These  two  cases  were  heard 
together  in  the  trial  court,  upon  the  same 
evidence.  One  judgment  was  passed,  appli- 
cable to  both  cases.  Two  bills  of  exceptions 
were  sued  out,  and  they  were  argued  as  one 
in  this  court.  The  bills  of  exception  and  the 
records  in  the  two  cases  in  this  court  are 
identical,  with  the  exception  of  the  differ- 
ence in  names.  As  the  same  Judgment  must 
necessarily  be  rendered  in  both  cases  in  this 
court,  they  \rill  be  decided  as  one  case. 

The  petitions  filed  by  the  plaintiffs  in  the 
court  below,  Atlanta  Envelope  Company  et 
aL  and  Webb  &  Vary,  Inc.,  against  McMi- 
chael et  al.,  prayed  that  the  defendants,  indi- 
vidually and  as  agents  and  representatives 
of  Atlanta  Printing  Pressmen  and  Assistants' 
Union.  No.  8,  be  enjoined  from  interfering 
with  or  attempting  to  Interfere  with  the 
plaintiffs'  employees,  present  or  prospective, 
for  the  purpose  of  Inducing  those  employees 
to  Join  said  union  or  to  leave  the  employ- 
ment of  plaintiffs  without  the  consent  of 
the  latter,  by  representing  to  such  employees 
that  they  would  suffer  loss  or  be  otherwise 
injured  by  remaining  in  petitioner's  employ- 
ment, and  from  interfering  with  or  attempt- 
ing to  Interfere  with  the  pressmen  and  feed- 
ers employed  by  the  plaintiffs,  for  the  pur- 
pose of  unionizing,  without  the  consent  of 
plaintiffs,  the  employees  in  that  branch  of 
their  plants,  and  from  seeking  to  bring  about, 
in  aid  of  such  purpose,  the  breach  by  present 
or  future  employees  of  the  plaintiffs  of  con- 
tracts of  employment  made  between  the 
plaintiffs  and  their  employees,  the  terms  of 
which  contracts  were  known  to  defendants, 
and  from  Inducing  or  seeking  to  Induce  any 
of  plaintiffs'  employees  to  leave  their  em- 
ployment, by  intimidation,  misrepresentation, 
abusive  language,  promises  of  better  condi- 
tions and  shorter  hours  and  better  pay,  or 
persuasion,  and  for  general  relief  and  pro- 
cess. 

It  was  alleged  that  the  defendants,  acting 
as  representatives  of  said  union,  made  a  de- 
mand upon  the  plaintiffs  that  they  contract 
with  all  of  the  pressmen  and  feedmen  em- 
ployed by  them  at  that  time  to  give  to  such 
employees  a  large  increase  in  wages;  to  make 
a  substantial  reduction  in  th^r  working 
hours,  and  also  to  "close^'  their  shops — ^that 
is,  that  the  plaintiffs  should  agree  to  em- 
ploy as  pressmen  and  feedmen  only  persons 
who  were  members  of  said  union;  that  upon 
the  refusal  of  the  plaintifhi  to  yield  to  these 
demands  all  of  the  pressmen  and  feedmen 
then  employed  by  plaintiffs  walked  out,  ren- 
dering it  necessary  for  plaintiffs  to  secure 
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nonunion  pressmen  and  feedmen,  or  to  yield 
to  the  demands  of  the  defendants  and  thus  be 
forced  into  bankruptcy;  that  they  thereupon 
determined  to  run  nonunion  shops  so  far  as 
their  pressmen  and  feedmen  were  concerned; 
that  petitioners  had  at  great  expense  made 
contracts  of  employment  with  certain  per- 
sons, and  esxpected  to  be  able  to  contract  with 
others,  upon  the  distinct  understanding  that 
such  new  enployees  could  not  work  for  and 
be  in  the  employment  of  plaintiffs  and  be  a 
member  of  said  union,  and  that  if  any  one 
of  such  new  employees  should  become  a  mem- 
ber of  said  union  at  any  time  while  in  the 
employment  of  plaintiffs,  such  employment 
should  immediately  cease;  that  defendants 
had  approached  the  nonunion  m^n  employed 
by  petitioners,  and  had  89ught  by  threats, 
menaces,  intimidatioQ,  coercion,  and  persua- 
sion to  induce  them  to  breach  their  contracts 
of  employment  with  petitioners,  and  to  leave 
their  employment,  and  that  defendants  had 
openly  threatened  that  they  would  cause  the 
persons  already  so  employed  to  leave  their 
employment  and  would  prevent  petitioners 
from  contracting  with  other  nonunion  em- 
ployees, or  that  in  cases  where  contracts 
of  employment  were  made  on  the  terms  above 
stated  they  would  cause  sudi  new  employees 
to  become  members  of  the  union  and  leave 
the  service  of  petitioners,  or  would  prevent 
ihem  from  working  for  petitioners  by  making 
conditions  so  onerous  and  unpleasant  that 
petitioners  could  not  run  their  presses  on  a 
nonunion  basis;  that  because  of  the  activi- 
ties of  defendants  they  were  daily  losing 
large  sums  of  money  on  account  of  their  in- 
ability to  procure  sufficient  help  to  enable 
them  to  fill  outstanding  contracts  for  print- 
ing; and  that,  unless  the  defendants  are  r»* 
strained  by  injunction  from  committing  the 
acts  complained  of,  petitioners  will  have  to 
yield  to  the  demands  of  the  union  or  go  out 
of  business,  either  of  which  courses  will  re- 
sult in  irreparable  loss  and  damage  to  them. 
The  court,  after  hearing  the  evidence,  grant- 
ed the  following  interlocutory  injunction: 

"It  is  considered,  ordered,  and  adjudged  tbat 
the  defendants  O.  L.  McMichael,  J.  A.  Alleyn, 
R.  L.  Brown,  and  J.  R.  Penny  [in  the  judgment 
in  the  Webb  &  Vary  case  the  name  Will  Wal- 
ton appears  as  one  of  the  persons  enjoined,  and 
the  name  of  J.  R.  Penny  does  not],  and  their 
agents  and  confederates,  are  enjoined  from  in- 
terfering with  or  attempting  to  interfere  with 
the  plaintiff*8  employees  for  the  purpose  of  in- 
ducing the  plaintiff's  employees  to  join  said  la- 
bor union  without  the  consent  of  the  plaintiff,  by 
representing  that  they  would  suffer  no  loss  by 
leaving  the  plaintiff's  employment  and  joining 
the  said  union,  or  because  the  plaintiff  was  run- 
uiDg  a  nonunion  plant  in  so  far  as  their  press- 
men and  feeders  are  concerned.  And  said  de- 
fendants, their  agents,  and  confederates  are 
further  enjoined  from  interfering  with  or  at- 
tempting to  interfere  with  the  plaintiff's  em- 
ployees for  the  purpose  of  unionizing  the  plant 
of  plaintiff  in  so  far  as  their  pressmen  and 


feeders  are  concerned  without  the  plaintiff's  con- 
sent, and  in  aid  of  such  purpose  knowingly  and 
willfully  bringing  about  a  breaking  by  plaintiifs 
employees  of  contracts  of  service  known  at  the 
time  to  exist  with  plaintiff's  present  or  fotnre 
employees.  And  the  said  defendants,  their 
agents  and  confederates,  are  further  enjoined 
from  inducing  or  seeking  to  induce  the  em- 
ployees of  plaintiff,  present  or  future,  to  leave 
the  service  of  the  plaintiff,  by  intimidation,  mis- 
representation, abusive  language,  promises  of 
better  conditions  and  shorter  hours  and  better 
pay,  or  persuasion.'* 

The  question  to  be  determined  by  this  court 
is  whether  or  not,  under  the  pleadings  and 
the  evidence,  there  was  an  abuse  of  discre- 
tion by  the  trial  judge.  It  is  well  settled 
and  recognized  that  this  court  cannot  under- 
take to  decide  questions  of  fact  on  conflict- 
ing evidence.  We  can  only  say  whether  there 
wag  evidence  sufficient  to  authorise  the  find- 
ing of  the  trial  court.  PlaintiffB  in  error  ccm- 
tend  that  the  judgment  was  unauthorized  by 
the  evidence,  because  their  acts,  as  bhown  by 
the  evidence,  were  strictly  within  their  law- 
ful rights.  Their  brief  contains  the  follow- 
ing statement: 

"This  case  involves  the  question  of  Jnst  what' 
can  striking  employees  do  to  win  a  trade  dis- 
pute; and,  second,  just  how  far  the  employer 
can  go  towards  fighting  the  demands  of  his  em- 
ployees without  injuring  the  property  rights 
of  the  employees  or  the  rights  of  the  pnbhc. 
It  is  a  case  of  employee  organisation  against 
employer  organization.  The  rights  and  rela- 
tions are  so  intermingled  that  the  one  can 
hardly  act  without  trespassing  upon  the  other." 

* 

In  reference  to  what  took  place  after  the 
strike  or  walkout  the  brief  for  the  plalntifls 
in  error  says: 

''The  nsual  course  of  operations  took  place 
by  the  nnion  employees  doing  idl  within  their 
lawful  power  to  keep  others  from  taking  their 
places  and  the  employers  getting  in  new  em- 
ployees in  order  to  win  the  fight.  On  October 
12,  1920,  the  employers  started  injunction  pro- 
ceedings against  the  nnion  employees,  and  al- 
leged, among  other  things,  that  since  the  walk- 
out the  various  employers  had  adopted  a  policy 
in  their  shops  to  employ  only  pressmen  and 
feeders  who  did  not  belong  to  any  nnion  and 
agreed  not  to  join  the  union,  and  if  they  did  so 
they  would  be  discharged;  that  after  employ- 
ing a  number  of  new*  men  under  such  contract 
the  various  nnion  employees  were  Inducing  and 
attempting  to  induce  these  new  employees  to> 
break  their  contracts  by  joining  a  union,  alleg- 
ing therein  that  these  union  employees  were 
using  both  unlawful  and  persuasive  means.** 

[11  1.  We  think  there  are  no  new  princi- 
ples involved  in  the  present  issues.  The  judg- 
ment in  these  cases,  with  the  exception  of 
the  names,  is  identical  with  the  judgment 
which  was  affirmed  In  the  case  of  Callan  v. 
Exposition  Ck)tton  Mills,  149  Ga.  119,  99  S.  S. 
300.  Tlie  facts  in  that  case  were  very  simi- 
lar to  the  facts  in  these  casea    Callan  was 
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to  unionize  the  oottonmlll,  and  was  denom- 
inated a  stranger,  since  he  had  not  heen  an 
employee  of  the  ESxpositlon  Cotton  Mills.  In 
these  cases  striking  former  employees,  as- 
sisted by  one  or  more  officers  of  the  union, 
were  sought  to  be  enjoined.  The  principles 
of  law  involved,  however,  are  the  same,  since 
former  employees,  engaged  in  what  they  de- 
nominate as  an  industrial  warfare  with  their 
former  employers,  would  no  more  be  author- 
ized to  unlawfully  interfere  with  the  business 
of  the  latter  than  would  a  stranger.  In  Iron 
Holders'  Union  v.  Allis-Chalmers  Co.,  166 
FM.  at  page  52,  01  O.  a  A.  638,  20  L.  R.  A 
(N.  S.)  315,  in  a  concurring  opinion,  Grosscup, 
Circuit  Judge,  said: 

"Kanifestiy,  then,  pending  a  strike  or  a  lock- 
out,  and  as  to  those  who  have  not  finally  and 
in  good  faith  abandoned  it,  a  relationship  exists 
between  employer  and  employee  that  is  neither 
that  of  the  general  relation  of  employer  and  em- 
plbyee,  nor  again  that  of  employer  lookiDg 
among  strangers  for  employees,  or  employees 
seeking  from  strangers  employment.*' 

On  the  other  hand.  In  Barnes  ▼.  l^pograph- 
ical  Unicm,  232  IlL  at  page  481,  88  N.  E. 
943,  14  L.  B.  A  (N.  8.)  1018,  IB  Ann.  Oas.  54, 
Mr.  Justice  Oartwright  said: 

"^t  is  true  that  competition  in  business  jus- 
tifies action  for  the  benefit  of  one  of  the  com- 
peting parties  which  results  in  injury  to  the 
other,  and  a  reason  frequently  given  is  that  the 
general  public  benefits  outweigh  occasional  in- 
dividual losses.  One  who  is  seeking  employ- 
ment for  himself  may  ofter  to  work  on  any 
terms  that  he  may  dioose,  and  the  exercise 
of  his  legal  right  may  result  in  the  discharge  of 
another  laborer.  But  that  rule  does  not  apply 
to  this  case.  It  is  not  very  dear  what  is  meant 
by  competition  for  the  purpose  of  promoting  the 
welfare  of  the  union  and  its  members,  but  it  is 
dear  that  the  union  and  its  members  were  not 
in  competition  with  the  complainants  in  respect 
to  labor  or  anything  else.  The  members  of  the 
union  had  left  the  service  of  the  complainants, 
and  their  only  purpose  was  to  prevent  the  com- 
plainants from  carrying  on  their  business. 
They  were  endeavoring  to  compel  the  complain- 
ants to  submit  to  their  dictation  1^  depriving 
the  complainants  <^  their  legal  right  to  em- 
ploy such  laborers  as  they  might  choose.  If 
there  is  a  combination  to  injure  a  person  be- 
caase  he  refuses  to  comply  with  some  demand 
where  he  has  a  legal  right  to  refuse,  there  is 
no  way  of  classifying  acts  in  furtherance  of 
euch  purpose  as  competition.  The  acts  alleged 
in  the  bill  were  directed  primarily  against  the 
complainants  for   the  purpose   of  doing  them 


848,  127  Am.  St  Rep.  235,  where  this  court 
held  that— 

''Bquity  wHl  not  enjoin  employees  who  have 
quit  the  service  of  their  employer  from  at- 
tempting by  proper  argument  to  persuade  oth- 
ers from  taking  their  places,  so  long  as  they 
do  not  resort  to  force  or  intimidation,  or  ob- 
struct the  public  thoroughfares.' 


>« 


We  find  no  fault  with  that  decision,  and 
think  that  it  is  sound  in  principle;  and, 
If  striking  employees  do  no  more  than  to  at- 
tempt, by  "proper  argument,''  to  persuade 
others  from  taking  their  places,  and  do  not 
resort  to  force  and  intimidation,  ttiat  a 
court  of  equity  would  not  be  authorized  to 
interfere.  We  are  equally  sure  that  where 
such  former  employees  attempt  by  improper 
argument  to  dissuade  otbero  from  taking 
their  places,  and  do  resort  to  force,  coercion, 
or  intimidation,  it  would  equally  be  the  duty 
of  a  court  of  equity,  in  a  proper  case^  to  in- 
terfere by  injunction. 

"It  must  be  conceded  that  argnment  and  per- 
suasion are  lawful  if-  not  directed  to  the  ae- 
comptishment  of  an  illegal  and  unlawful  pur- 
pose. ^  *  ^  An  act  ^diich  is  naturally  inno- 
cent, when  done  with  actual  malice  for  the  pur- 
pose of  injuring  another,  and  followed  by  such 
injury,  is  not  excused  because  the  act  might 
be  innocent  under  other  conditions.**  Barnes  v. 
Typographical  Union,  supra,  232  IlL  at  page 
436,  83  N.  B.  945,  14  L.  B.  A:  (N.  S.)  1018. 
18  Ann.  Cas.  54. 

The  persuasion  that  the  law  permits  in 
these  circumstances  is  such  as  appeals  to  the 
judgment,  reason,  or  sentiment,  and  leaves 
the  mind  free  to  act  of  its  own  volition. 
Where  there  is  no  such  freedom  o(  action, 
more  than  mere  persuasion  has  been  exer- 
cised, and  it  amounts  to  duress,  intimidation, 
coercion,  or  other  like  influence.  Indeed,  the 
case  of  Jones  v.  Van  Winkle,  supra,  also  laid 
down  the  following  rule: 

''An  injunction  may  issue,  in  a  proper  case, 
to  restrain  persons  from  attempting,  by  threats, 
violence  or  intimidation,  or  other  unlawful 
means,  to  prevent  any  person  from  engaging  in, 
remaining  in,  or  performing  the  business,  la- 
bor, or  duties  of  any  lawful  enterprise  or  occu- 
pation, although  the  acts  sought  to  be  restrain- 
ed, if  committed,  constitute  a  crime." 

That  case  also  cites  the  following  sections 
of  the  Penal  Code: 

"Sec.    126.   If    any    person    or   persons,    by 


competition. 


barm,  and  that  sort  of  action  is  not  lawful   i^^«*^'  ^^^^?T'  intimidation   or  other  unlaw- 

fnl  means,  shall  prevent  or  attempt  to  prevent 
any  person  or  persons  in  this  state  from  en- 
gaging in,  remaining  in,  or  performing  the  busi- 
ness, labor,  or  duties  of  any  lawful  employment 
or  occupation,  such  offender  or  offenders  shell 


It  is  not  necessary  for  us  to  decide  in  this 
case  whether  a  strike  entirely  severs  all  re- 
lations between  the  parties.    The  question  to  ,        ...      .        .  ^^^^.^^^ 
be  determined  Is  whether  the  platoUffB  to  er^  "^..f^i^,  'h  It  pe«on-or  per«,B.,  riBglr  •« 


ror  in  this  case  exceeded  their  lawful  rights. 
Plaintiffs  in  error  rely  upon  the  case  of  Jones 
Y.  Van  Winkle  Qin  &  Machine  Works,  131 


together,  or  in  combination,  shall  conspire  to 
prevent  •  •  •  any  person  or  persons,  \ff 
threats,  violence,  or  intimidation,  from  engaging 
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in,  remaining  in,  •r  performing  the  business, 
labor,  or  duties  of  any  lawful  employment  or 
occupation,  such  offender  or  offenders  shall  be 
guilty  of  a  misdemeanor. 

"Sec.  128.  If  any  person  or  persons,  singly 
or  by  conspiring  together,  shall  hinder  any  per- 
son or  persons  who  desire  to  labor  from  so  do- 
ing, or  hinder  any  person,  by  threats,  violence, 
or  intimidation,  from  being  employed  as  laborer 
or  employee,  such  offender  shall  be  guilty  of  a 
misdemeanor. 

"Sec.  129.  If  any  person  or  persons,  by 
threats,  violence,  intimidation,  or  other  unlaw- 
ful means,  shall  hinder  the  owner,  manager,  or 
proprietor  for  the  time  being  from  controlling, 
using,  operating,  or  working  any  property  in 
any  lawful  occupation,  or  shall  by  such  means 
hinder  such  person  from  hiring  or  employing 
laborers  or  employees,  such  offender  or  offend- 
ers shall  be  guilty  of  a  misdemeanor.'* 

The  trial  -court  was  autborized  to  find  that 
the  defendants,  acting  together  under  a  com- 
mon understanding,  which  made  each  of 
them  responsible  for  the  acts  of  all  of  their 
fellows,  were  guilty  of  intimidation,  threats, 
and  coercion,  thus  authorizing  the  grant  of 
the  interlocutory  Injunction.  There  can  be 
no  question  that  under  former  decisions  of 
this  court,  which  are  controlling  in  this  case, 
the  court  was  authorized  to  enjoin  the  de- 
fendants from  endeavoring,  by  the  means 
stated  above,  to  Induce  the  employees  to  vio- 
late their  contracts  of  employment  by  Join- 
ing a  labor  union  in  such  large  numbers  as 
would  force  the  employer  to  consent  to  the 
unionizing  of  their  plants  or  would  render  it 
impossible  to  continue  the  operation  of  their 
businesses.  Gallan  v.  Exposition  Cotton 
Mills,  supra.  And  this  rule  is  supported  by 
the  decision  in  Hitchman  Coal  Go.  v.  Mitch- 
ell, 245.  U.  S.  229,  88  Sup.  Ct  65,  62  L>.  Ed. 
260,  U  R.  A.  1918C,  497,  Ann.  Gas.  1918B, 
461.  The  case  of  Tunstall  v.  Steams  Goal 
Co.,  192  Fed.  808,  118  0.  a  A.  132,  41  L.  R, 
A.  (N.  S.)  453,  involved  some  of  the  features 
of  the  present  case.  It  appears  that  some 
of  those  sought  to  be  restrained  were  paying 
sums  of  money  to  workmen  as  inducement 
for  them  to  quit  their  work.  It  was  conceded 
by  counsel  representing  the  strikers  that 
such  acts  were  for  the  purpose  of  compelling 
the  company  to  yield  its  position  or  close  its 
mine.  After  elaborate  discussion  and  cita- 
tion of  authorities,  the  court,  in  that  case, 
decided  that  there  was  "no  logical  theory*' 
by  which  the  conduct  described  could  be  con- 
sidered "lawful  persuasion."  It  was  further 
said: 


"1 


'In  every  case  where  this  right  of  persuasion 
is  sustained,  it  is  because,  in  the  end,  the  em- 
ployee exercises  his  own  free  will.  If  he  is 
persuaded  that  it  is  for  his  best  interests  to 
work  elsewhere  or  not  to  work,  he  has  a  right 
to  follow  out  bis  conclusion;  but,  if  his  con- 
clusion is  not  reached  as  the  result  of  his  free 
choice,  but  that  choice  is  controlled  either  by 
a  threat  or  by  the  promise  of  an  outside,  for- 
eign, independent  reward,  there  is  a  lack  of 


that  foundation  upon  which  the  theory  of  law- 
ful persuasion'  must  stand." 

The  distinction  between  the  use  of  proper 
argument  to  dissuade  others  from  taking  the 
places  of  striking  former  employees  where  no 
contract  exists  and  where  a  contractual  re- 
lation did  exist  was  made  clear  by  this  court 
in  Burgess  v.  G.,  P.  &  A.  R.  Go.,  148  Ga.  415, 
96  S.  B.  864.    What  would  constitute  improp- 
er argument  to  persuade  employees  to  leave 
their  employment  obviously  must  depend  up- 
on the  facts  of  each  individual  case,  and  no 
court  could  possibly  lay  down  a  general  rule 
in  advance  that  would  be  satisfactory  in  all 
cases.    Any  statement  of  general  rules  would 
be  binding  only  in  so  far  as  pertinent  to  the 
issues  made.    Any  further  expression  would 
be  obiter  dicta.    It  is  proper  to  say  that  the 
right  of  laboring  people  to  organize  and  to 
strike  for  the  purpose  of  protecting  and  pro- 
moting their  common  welfare  by  fair  and 
lawful    means   is  fully   recognized   by   this 
court,  and  that  right  is  not  challenged  any- 
where in  this  case.    It  is  universally  recog- 
nized by  the  courts,  at  least,  that  labor  has 
as  much  right  as  capital  to  organize  for  their 
own  protection.    It  is  essential,  however,  for 
the   protection   of   the   public  that   neither 
should  be  permitted  to  exceed  their  lawful 
rights,  nor  to  exercise  other  than  fair,  law- 
ful and  peaceable  means.    The  principle  is 
well  and  fairly  stated  in  Iron  Molders'  Union 
V.  AUis-Ghalmers  Go.,  166  Fed.  at  page  52, 
91  G.  G.  A.  638,  20  L.  R.  A.  (N.  S.)  315,  a  case 
cited  by  plaintiffs  in  error: 

"To  whatever  extent  employers  may  lawfully 
combine  and  co-operate  to  control  the  supply 
and  the  conditions  of  work  to  be  done,  to  the 
same  extent  should  be  recognized  the  right  of 
workmen  to  combine  and  co>operate  to  control 
the  supply  and  the  conditions  of  the  labor  that 
is  necessary  to  the  doing  of  the  work.  In  the 
fullest  recognition  of  the  equality  and  mutuality 
of  their  rights  and  their  restrictions  lies  the 
peace  of  capital  and  labor.' 


»» 


In  the  case  of  Kemp  v.  Division  No.  241, 
255  IlL  at  page  237,  99  N.  E.  398,  Ann.  Gas. 
1913D,  347,  it  was  well  said: 

"Every  person  has  the  right,  under  the  law,  to 
dispose  of  his  own  labor  or  manage  his  capital 
according  to  his  own  will,  but  he  must  exercise 
this  right  so  as  to  make  it  compatible  with  the 
exercise  of  similar  rights  by  others.  Erie  on 
Trade  Unions,  12.  The  legal  right  of  every 
person  is  conditioned  on  the  welfare  of  so- 
ciety, and  the  latter  is  more  important  than  the 
welfare  of  any  individual  or  class." 

[2]  2.  The  evidence  in  regard  to  interfer- 
ence with  some  of  the  establishments  fully 
authorized  a  finding  by  the  court  that  the  de- 
fendants were  guilty  of  threats,  intimidation, 
and  coercion,  and  that  they  offered  outside 
an  independent  reward  to  induce  the  ne^^ 
employees  to  break  their  contracts  and  to 
leave  Atlanta.    There  was  evidence  tending 
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to  show  that  union  men  had  been  ''planted" 
In  some  of  the  printing  shops  to  gather  in- 
formation; that  nnion  men  congregated  in 
large  numbers  around  some  of  the  shops  at 
sQch  honrs  as  the  employees  went  to  and  re- 
tnmed  from  their  work.  There  was  evidence 
tending  to  show  that  defendants  informed  em- 
ployers that  they  would  send  away  employ- 
ees as  fast  as  they  were  employed.  There 
was  evidence  that  one  employee  was  forcibly 
taken  hold  of  by  union  men  who  insisted  up- 
on arguing  with  him  and  a  companion  about 
leaving  their  employment.  These  employees 
insisted  that  they  be  left  alone,  and  under- 
took to  leave  the  strikers,  who  Informed 
them  that  they — 

"would  not  be  on  the  Job  in  the  morning,  and 
that  they  had  better  listen  to  them,  and  if 
tliey  wanted  to  get  rough  about  it,  that  they 
[the  strikers]  woald  kick  hell  out  of  them." 

Another  employee  swore  that  he  was  told 
by  strikers  that  they  would  "get  him."  Some 
were  annoyed  by  strikers  until  police  protec- 
tion was  sought.  The  evidence  showed  that 
the  new  employees  were  accepted  by  the 
printing  establishments  under  a  form  of  con- 
tract adopted  by  all  of  the  plaintiffs,  which 
said  contract  provided  that  the  employees 
should  not  be  members  of  the  union,  and, 
should  they  become  such,  the  contract  would 
be  terminated.  One  nonunion  employee  was 
told  by  the  strikers  that  he  was  not  going  to 
stay  here  three  months.  This  employee  stat- 
ed to  the  strikers  that  he  was  under  con- 
tract for  three  months,  and  was  going  to  stay 
here  and  fill  it  out  He  was  offered  his 
transportation  to  leave. 

8.  R.  Marks,  a  vice  president  of  the  Press- 
men's Union  (but  not  a  former  employee  of 
the  plaintiffs),  testified  for  the  defendant 
strikers,  in  substance,  that  he  had  assisted 
some  of  the  nonunion  men  under  employment 
by  the  employing  printers  with  transporta- 
don  to  leave  town;  that  he  did  not  know 
whether  some  of  the  men  assisted  were  work- 
ing under  contract  not  to  join  the  union  and 
tliat  he  was  not  concerned  about  that ;  that 
none  of  them  said,  when  they  came  to  see 
him,  that  they  were  under  contract  not  to 
Join  the  union.  He  testified  that  he  had  mon- 
ey in  his  hands  and  was  paying  the  same  to 
meiit  who  had  been  working  for  the  employ- 
ing printers,  to  leave.  He  further  testified 
that  he  intended  to  win  the  fight  on  money  he 
was  getting  from  all  sources;  that  the  em- 
ployers were  running  nonunion  shops;  that 
he  considered  the  strike  fight  legitimate,  le- 
gal, honest,  and  straightforward. 

In  other  instances  arguments  and  appeals 
were  made  to  new  employees  not  to  retain 
the  places  of  former  employees  and  thus  de- 
prive the  latter  of  the  means  of  supporting 
themselves  and  families.  In  each  instance 
the   object  sought  by  the  defendants  unde- 
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niably  was  to  bring  about  a  severance  of  the 
relation  of  employer  and  employee  between 
the  printing  establishments  and  their  new 
employees.  Whether  the  object  was  stated  in 
plain  terms  or  not.  If  successful  the  effect  wa6 
to  cause  a  breach  of  the  contract.  Whether 
the  evidence  in  regard  to  interference  with 
some  of  the  printing  shops  and  as  to  some  of 
the  defendants,  considered  alone  as  if  in  a 
separate  case,  would  not  authorize  the  grant 
of  an  interlocutory  Ipjunction,  the  Judgment 
will  not  be  reversed  where  the  evidence  au- 
thorized the  Judgment  In  behalf  of  some  of 
the  plaintiffs  against  some  of  the  defendants. 
The  exception  is  to  the  Judgment  as  a  whole. 
The  plaintiffs  brought  the  actions  together 
against  the  defendants,  the  Pressmen's  Union 
acting  through  their  members  and  officials, 
charging  that  the  latter  were  conspiring  and 
acting  together  against  the  plaintiffs  as  a 
whole. 

[3]  3.  The  third  headnote  does  not  require 
elaboration. 

Judgment  affirmed. 

AU  the  JustlceB  concur* 


(151  Ga.  809) 
POWELL  et  at.  v.  MoKINNEY  at  al. 
(No.  2360.) 

(Supreme  Court  of  Georgia.    Aug.  11,  1821.) 

(SyUahut  hy  ike  Oowri,) 

1.  Wills  «==>524(2),  634(7)— Members  of  elass 
ascertained  on  testator's  deatli;  remainder 
lield  vested,  to  that  chiidren  of  deceased  re- 
mainderman tool(  sliare. 

"As  a  general  rule,  when  there  is  a  devise 
to  a  class,  the  members  of  the  class  are  to  be 
ascertained  upon  the  death  of  the  testator,  as 
the  will  takes  effect  on  that  date.*'  The  devise 
in  the  present  instance  was  to  a  class  of  chil- 
dren of  the  life  tenant.  The  father  of  the 
plaintiffs  was  in  life  at  the  death  of  the  testa- 
trix, when  the  will  became  operative,  but  died 
prior  to  the  period  of  distribution.  At  his 
death  his  interest  passed  to  his  heirs.  Apply- 
ing these  principles,  it  follows  that  the  petition 
was  not  subject  to  the  ground  of  demurrer  that 
the  plaintiffs  had  no  interest  in  the  estate  be- 
cause, their  father  having  died  before  the  pe- 
riod of  distributioD,  his  interest  was  divested. 

2.  Exeeators  and  administrators  ^s>20(9)  — 
Heirs  may  institute  prooeeding  to  set  aside 
appointment  without  their  icnowledge. 

The  heirs  of  the  decedent,  who  had  no 
knowledge  that  the  application  for  letters  of 
administration  was  pending,  were  proper  par- 
ties to  institute  and  maintain  an  equitable  pro- 
ceeding to  set  aside  and  vacate  the  judgment 
appointing  the  administrator. 

3.  Limitation  of  actions  <$=>  180(2)  ^  Petition 
not  showing  bar  on  its  face  not  subject  to 
demurrer. 

The  petition  was  not  subject  to  demurrer 
on  the  ground  that  it  was  barred  by  the  statute 
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of  iimitatioDB.  It  does  not  affirmatiyely  appear 
on  the  face  of  the  petition  that  the  cause  of 
action  Is  barred  by  the  statute  of  limitations, 
and  therefore  the  petition  is  not  subject  to  de- 
murrer on  that  ground,  but  such  defense  is  a 
matter  for  plea. 

4^  Action  ^=>50(8)^la  suit  to  vacate  appoint- 
ment and  for  other  relief,  parties  or  causes 
held  not  misjoined. 

The  petition  is  not  subject  to  demurrer  on 
the  ground  that  there  is  a  misjoinder  of  par- 
ties, nor  is  it  subject  to  demurrer  on  the 
ground  that  there  is  a  misjoinder  of  causes  of 
action. 

5.  Executors  and  administrators  ^5»20(9)  — 
SaK  to  vacate  appointment  and  establish 
plaintiffs'  rights  In  another  eetate  held  not 
prematurely  brought 

The  petition  was  not  subject  to  demurrer  on 
the  ground  that  the  action  is  prematurely 
brought,  because  it  affirmatiTely  appears  from 
the  petition  that  there  are  no  tangible  assets 
ot  any  "hind  in  existence  calling  for  the  func- 
tions of  an  administrator  de  bonis  non  on  the 
estate  of  Chapman  Powell,  deceased. 

6.  Executors  and  administrators  «=920(9)  — 
Petition  to  vaoata  appointment  and  eetabiish 
plaintiffs'  rights  la  aaotber  aetata  not  demur- 
rable. 

The  petition  is  not  subject  to  demurrer  on 
the  ground  that,  the  petition  showing  that  there 
was  an  administrator  on  the  estate  of  H.  Chap- 
man Powell,  the  right  to  the  custody  and  pos- 
session of  any  property,  interests,  or  assets 
of  such  estate  was  in  such  legal  representa- 
tiye,  and  petitioners  were  not  entitied  to  pro- 
ceed against  the  executor  of  the  estate  of  Mrs. 
M.  A.  J.  PowelL 

7.  Executors  and  administrators  ^=:»20(9)  — 
Salt  to  vacate  Jadgments  and  orders  and  es- 
tablish rights  In  estate  held  not  barred  by 
adequate  remedy  at  law. 

The  petition  set  out  a  cause  of  action  en- 
titling the  plaintiffs  to  equitable  relief,  for  which 
they  had  no  adequate  remedy  at  law.  The  court 
erred  in  sustaining  the  general  demurrer  and 
dismissing  the  petition. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L,  Bell,  Judge. 

Suit  by  H.  C.  Powell  and  others  against 
C.  D.  McKlnney,  administrator,  and  others. 
Judgment  dismissing  the  petition  on  demurs 
rer,  and  plaintiffs  bring  error.    Beversed. 

Mrs.  Mary  J.  Bucker  bequeathed  to  her 
sister,  Martha  A.  J.  Powell,  $20,000  "during 
her  natural  life,  she  to  enjoy  the  income  from 
the  same,*'  with  the  further  direction  that 
**at  her  death  said  amount,  with  accunfula- 
tlons,  if  any,  to  be  equally  divided  betwe^i 
her  children."  Mrs.  Powell,  the  life  tenant, 
died  ih  June,  1917,  subsequently  to  the  death 
of  Mrs.  Bucker.  She  had  had  four  children. 
Three  of  them  survived  her.  The  fourth 
child,  H.  Chapman  Powell,  survived  the  testa- 
trix, but  predeceased  his  mother,  leaving  two 


children,  the  plaintiffs  In  error.  H.  Cbap- 
man  Powell  had  been  divorced  from  his  wife; 
the  latter  having  married  again  and  removed 
with  their  two  childroi  to  the  state  of  Vir- 
ginia. At  a  time  when  the  two  children  of 
H.  Chapman  Powell  were  still  minors,  with- 
out notice  to  them,  and  without  their  knowl- 
edge or  consent,  Frank  A.  Powell  procured 
from  the  court  of  ordinary  of  Hall  county  let- 
ters of  administration  on  the  estate  of  H. 
Chapman  Powell,  and  later  an  order  authoriz- 
ing the  sale  of  a  b/ts  interest  in  certain  de- 
scribed property  in  Fulton  county,  Ga.,  under 
an  application  reciting: 

*^rs.  Mary  J.  Bucker  left  a  will  devising 
$20,000  lifetime  estate  to  Mrs.  Martha  A.  J. 
Powell;  Mrs.  Biartha  A.  J.  Powell  to  receive 
the  income  from  said  property  during  her  life, 
and,  at  her  death,  each  of  her  children  to  re- 
ceive $5,000  interest  in  said  investment,  with 
the  increments  thereof.  H.  Chapman  Powell 
was  a  son  of  Mrs.  Martha  A.  J.  Powell,  and 
said  interest  is  invested  in  the  property  herem 
described.** 

The  interest  of  the  estate  of  H.  Chapman 
Powell  in  the  property  was  appraised  to  be 
of  the  value  of  $3,600,  and  on  the  sale  was 
bought  by  Mrs.  M.  A.  J.  Powell,  the  mother  of 
the  deceased,  H.  Chapman  PoweU,  and  of  his 
administrator,  for  the  sum  of  $600,  whidi 
amount  was  credited  on  an  indebtedness 
which  she  claimed  was  due  to  her. 

H.  Chapman  Powell  and  Travis  Leigh  Pow- 
ell   (the  latter   being  a   minor  and   suing 
throu'gh  his  mother  as  n^ct  friend),  the  two 
diildren  of  H.  Chapman  Powell,  the  deceased 
son  of  Mrs.  M«  A.  J.  Powell,  filed  a  petition 
against  McKlnney,  administrator  with  the 
will  annexed  of  Mrs.  Bnoker,  Frank  A.  Pow- 
ell,  individually  and   as  administrator    de 
bonis  non  of  the  estate  of  H.  (Siapman  Pow- 
ell, deceased,  and  John  M.  Hulsey,  as  execu- 
tor of  the  estate  of  Mrs.  Powell.    In  addition 
to  the  fkcts  above  set  forth  the  petition  al- 
leges that  a  one-fourth  remainder  interest  In 
the  bequest  above  mentioned  became  vested 
in  the  father  of  petitioners,  H.  Chapman  Pow- 
ell, and  that  the  same  passed  and  descended 
to  them  as  his  sole  heirs  at  law;  also  titiat 
they  are  entitied  to  share  as  residuary  lega- 
tees in  the  distribution  of  the  estate  of  Mrs. 
Bucker,  and  that  the  value  of  their  interest 
in  said  estate  amounts  to  $8,000;    that  tlie 
appUcaticm  for  letters  of  administration  on 
the  estate  of  th^r  father,  made  by  Frank  A. 
Powell  above  referred  to,  was  fraudulently 
made  for  the  purpose  of  divesting  petitioners 
of  their  interest  in  the  bequest  under  the  wfU 
of  Mrs.  Bucker ;  that  the  same  was  void,  be- 
cause it  recited  that  the  applicant  was  the 
next  of  kin  (brother)  of  the  deceased,  when 
the  applicant  knew  that  petitioners,  the  tbAl- 
dren  of  the  deceased,  were  the  next  of  kin 
and  were  in  life,  because  said  application 
did  not  show  the  consent  of  the  other  brotli- 
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ers  and  sisters  of  tbe  deceased,  and  because 
petitioners  were  at  the  time  niinors,  and  no 
notice  was  given  to  them  of  said  applica- 
tion; that  the  sale  of  said  property  was 
fraudulent  and  void,  because  it  was  In  effect 
a  sale  of  a  one-third  interest  in  the  property 
by  the  administrator  to  himself,  and  noth- 
ing was  paid  by  Mrs.  M.  A.  J.  Powell  for 
the  interest  of  H.  Chapman  Powell  In  said 
property;  that  she  was  at  the  time  a  very 
old  and  Infirm  i>erson,  dominated  by  her  son, 
Frank  A.  Powell,  and  later  executed  her  will 
devising  all  her  property  to  her  three  chil- 
dren, including  Prank  A.  Powell;  that  said 
sale  was  void*  because  the  land  was  misde- 
Bcribcd,  in  that  it  was  not  located  in  a  block 
bounded  by  Broad  street ;  that  said  sale  was 
void,  because  there  was  no  title  in  the  said 
H.  Chapman  Powell  to  the  real  estate  men- 
tioned, the  same  being  in  the  representative 
of  the  estate  of  Mrs.  Mary  J.  Rucker;  that 
the  said  legacy  was  not  invested  in  said 
property,  had  never  been  assented  to  by  the 
administrator  of  her  estate,  and  had  never 
been  set  apart;  that  petitioners  did  not  know 
of  the  above-mentioned  sale  untU  about  the 
time  of  the  filing  of  a  certain  petition  by  the 
administrator  upon  Mrs.  Rucker's  estate, 
seeking  construction  and  direction;  that  peti- 
tioners filed  pleadings  in  said  matter,  setting 
up  their  relationship  to  H.  Chapman  Powell ; 
that  their  addresses  were  known  to  or  could 
have  been  ascertained  by  Frank  A.  Powell; 
that  in  spite  of  these  facts  Frank  A.  Powell 
filed  in  the  court  of  ordinary  of  Hall  county 
an  application  for  letters  of  administration 
de  bonis  non  upon  the  estate  of  H.  Chapman 
Powell,  making  in  said  application  the  fol- 
lowing averment: 

"H.  Chapman  Powell,  resident  of  said  county, 
departed  this  life  on  the  20th  day  of  January, 
1915,  leaving  your  petitioner  as  one  of  his  next 
of  kin,  and  also  leaving  possibly  an  estate  of 
real  and  personal  property,  worth  the  sum  of 
not  known  at  this  time;  and  petitioner  has  ad- 
ministered on  said  estate,  but  there  is  a  possi- 
ble part  thereof  not  administered,  and  there  is 
an  mdebtedness  against  said  estate,  and  at  the 
time  of  his  death  the  said  H.  Chapman  Powell 
was  entirely  intestate,  as  your  petitioner  be- 
lieves and  herein  alleges." 

Petitioners  allege  that  this  application  was 
likewise  fraudulent  and  void,  because  Frank 
A.  Powell  knew  at  the  time  it  was  made  that 
he  was  not  one  of  the  next  of  kin  of  H.  Chap- 
man Powell;  because  it  did  not  set  forth 
tbe  existence  of  any  estate  to  be  administered 
upon,  but  only  a  possibility  of  such,  and  that 
a  'possibility  cannot  be  administered  upon; 
because  it  undertakes  to  set  up  an  indebted- 
ness against  said  estate,  without  showing  to 
-wlKmt  the  indebtedness  was  due,  and  without 
Bbowing  that  Frank  A.  Powell  was  .a  creditor. 
^nie  petition  recites  that  Frank  A.  Powell 
and  others  have  filed  against  McKinney,  ad- 
ministrator with  the  will  annexed  of  Mrs. 
Rucker,  a  petition  for  settlement,  and  that 
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the  same  would  shortly  thereafter  be  heard 
It  also  alleges  that  Hulsey,  as  administrator 
of  the  estate  of  Mrs.  VL  A.  J.  Powell,  is  claim- 
ing for  that  estate  the  interest  in  the  estate 
of  Mrs.  Rucker  to  which  petitioners,  as  the 
sole  heirs  of  H.  Chapman  Powell,  are  en- 
titled. 

The  prayers  are  that  the  petition  for  set- 
tlement of  the  estate  of  Mrs.  Rucker,  above 
referred  to,  and  distribution  of  the  estate, 
particularly  the  portion  vested  In  H.  Chap- 
man Powell,  be  stayed  by  injunction;  that 
McKinney,  as  administrator  of  Mrs.  Rucker, 
be  enjoined  from  paying  over  to  Hulsey,  as 
executor  of  Mrs.  Powrfl,  or  to  Frank  A.  Pow- 
ell, individually  or  as  administrator  de  bonis 
non  of  H.  Chapman  Powell,  any  portion  of 
the  Rucker  estate  to  which  petitioners  lay 
claim;  that  the  appointments  of  Franks  A. 
Powell  as  administrator  and  as  administrator 
de  bonis  non  on  the  estate  of  H.  Chapman 
Powell,  issued  by  the  court  of  ordinary  of 
Hall  coimty,  Oa.,  be  declared  void ;  that  the 
application  made  by  Frank  A.  Powell,  as  ad- 
ministrator, for  leave  to  sell  the  interest  of 
H.  Chapman  Powell  in  the  land  above  refer- 
red to,  and  the  deed  made  by  him  to  Mra.  M. 
A.  J.  Powell,  be  declared  null  and  void;  that 
the  executor  of  Mrs.  M.  A.  J.  Powell,  and 
EYank  A.  Powell,  as  administrator  of  the  es- 
tate of  H.  Quipman  Powell,  be  declared  to 
have  no  right,  title,  or  interest  in  the  portion 
of  Mrs.  Rucker's  estate  claimed  by  petition- 
ers; that  the  interest  of  H.  Chapman  Pow- 
ell in  the  estate  of  Mrs.  Rucker  be  declared 
to  be  the  property  of  petitioners;  and  that 
they  have  Judgnrent  against  McKinney,  as 
administrator  of  that  estate. 

Frank  A.  Powell,  individually  and  as  ad- 
ministrator de  bonis  non  upon  the  estate  of 
H.  Chapman  Powell,  and  Hulsey,  as  admin- 
istrator upon  Mrs.  Powell's  estate,  demurred 
generally:  (a)  For  want  of  equity  and  fail- 
ure to  set  forth  a  cause  of  action,  the  petition 
showing  that  petitioners  have  an  adequate 
remedy  at  law;  (b)  for  misjoinder  of  par- 
ties, it  appearing  from  the  facts  alleged  that 
petitioners  cannot  recover  from  the  defend- 
ants named.  Jointly;  (c)  for  misjoinder  of 
action,  in  that  a  petition  for  the  removal  of 
an  administrator  under  an  allegation  of  fratfd 
cannot  be  united  with  a  claim  for  extraordi- 
nary relief  outside  of  the  mere  removal,  and 
cannot  be  united  with  an  action  praying  for 
the  setting  aside  of  the  alleged  sale ;  (d)  be- 
cause the  petitioners  are  not  entitled  %b  a 
matter  of  law  to  proceed  in  their  individual 
capacity  for  the  relief  prayed  as  against 
McKinney,  administrator  of  the  estate  of 
Mrs.  Rucker,  in  conjunction  with  John  M. 
Hulsey  as  executor  of  Mrs.  M.  A.  J.  Powell, 
or  as  against  John  M.  Hulsey,  executor  of  the 
estate  of  Mrs.  Powell,  or  as  against  Frank 
A«  Powell  individually  or  as  administrator  ol 
the  estate  of  H.  Chapman  Powell,  deceased. 
Frank  A.  Powell  also  demurred  >>pon  the  ad- 
ditional grounds:    (e)  That  the  action  is  pre- 
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mature,  It  affirmatively  appearing  from  the 
petition  that  there  are  no  tangible  assets  of 
any  kind  in  existence  calling  for  the  func- 
tions of  an  administrator  de  bonis  non  of 
the  estate  of  Chapman  Powell,  deceased;  (f) 
because  it  affirmatively  appears  front  the  pe- 
tition that  the  judgments  and  orders  of  the 
court  of  ordinary  of  Hall  county  sought  to  be 
set  aside  were  rendered  more  than  three 
years  prior  to  the  filing  of  the  petition,  and 
the  action  is  therefore  barred  by  the  statute 
of  limitations;  (g)  because,  it  affirmatively 
appearing  from  the  petition  that  H.  Chapman 
Powell  died  prior  to  the  death  of  Mrs.  Pow- 
ell, the  life  tenant,  and  the  bequest  in  the 
will-  of  Mrs.  Rucker  being  to  Mrs.  Powell, 
with  remainder  to  her  children  as  a  class,  the 
legacy,  as  to  such  child,  was  divested,  and 
no  interest  passed  to  his  children,  the  plain- 
tifCs  in  this  case.  Hulsey  also  demurred  upon 
the  groimd:  (h)  That,  the  petition  showing 
there  was  an  administrator  upon  the  estate 
of  H.  Chapman  Powell,  the  right  to  the  cus- 
tody and  possesion  of  any  property,  inter- 
ests, or  assets  of  such  estate  was  in  such 
legal  representatives,  and  petitioners  were 
not  entitled  to  proceed  against  hint  as  execu- 
tor of  Mrs.  M.  A.  J.  Powell.  The  demurrers 
were  sustained,  and  the  ];)etition  dismissed. 
The  plaintifTs  excepted. 

Robt  C.  ft  Phikp  H.  Alston,  of  Atlanta* 
for  plaintiffs  in  error. 

Green,  Tilson  ft  McKinney  and  R.  B.  Black- 
burn, all  of  Atlanta,  for  defendants  in  error. 

GILBERT,  J.  [1]  1.  One  of  the  grounds  of 
demurrer  on  which  the  petition  is  attacked 
is  as  follows : 

"It  affirmatively  appearing  from  the  petition 
tliat  the  legacy  referred  to  was  willed  to  Mrs. 
M.  A.  J.  Powell  for  and  during  her  life,  and 
at  her  death  said  sum,  with  its  accumulations, 
if  any,,  to  be  equally  divided  between  her  chil- 
dren, and  it  further  appearing  that  H.  Chap- 
man Powell  departed  this  life  prior  to  the 
death  of  Mrs.  M.  A.  J.  Powell,  the  life  tenant, 
the  defendants  herein  named  contend  that  upon 
the  death  of  H.  Chapman  Powell  no  interest  in 
said  legacy  passed  to  plaintiffs,  and  as  a  mat- 
ter of  law  they  cannot  recover  as  against  these 
defendants,  or  as  against  the  estate  of  Mary 
J.  Rucker,  deceased,  in  any  sum  or  in  any 
amount  as  charged  in  said  petition;  these  de- 
fendants contending  that,  the  legacy  referred 
to  being  to  one  person  for  life  and  at  her  death 
to  the  children  of  the  life  tenant  as  a  class, 
upon  the  death  of  either  of  the  children  before 
the  death  of  the  Ufe  tenant,  the  legacy  as  to 
such  deceased  child  was  divested,  and  no  inter- 
est went  to  the  children  of  such  deceased  child, 
to  wit,  the  plaintiffs." 

As  shown  in  the  statement  of  facts,  Mrs. 
Powell,  the  life  tenant,  and  all  of  her  four 
children,  were  in  life  at  the  death  of  Mrs. 
Mary  J.  Rucker,  the  testatrix.  After  the 
death  of  the  testatrix,  but  prior  to  the  death 
of  the  life  tenant,  one  of  the  children  of  the 


latter,  H.  Chapman  Powell,  died,  leaving 
two  children,  the  plaintiffs  in  the  trial  court 
and  plaintiffs  in  error  in  this  court.  The  item 
of  the  will  under  which  they  claim,  and  up- 
on which  their  suit  is  based,  la  as  follows: 


**^ 


I  give  to  my  sister,  Mrs.  Martha  A.  J.  Pow- 
ell, twenty  thousand  ($20,000.00)  dollars  dur- 
ing her  natural  life,  she  \o  enjoy  the  income 
from  the  same,  at  her  death  said  amount,  with 
the  accumulations,  if  any,  to  be  equally  divid- 
ed between  her  children.  If  I  should  survive 
my  sister  Martha,  then  Uie  legacy  herein  to  be 
equally  divided  between  her  children." 

The  last  sentence  in  the  item  of  the  will 
lust  quoted  need  not  be  considered,  since 
the  condition  that  "if  I  should  survive  my 
sister  Martha"  did  not  occur;  the  testa- 
trix having  predeceased  her  sister  Martha. 
The  correct  decision  of  the  question  depends 
upon  whether  the  remainder  interests  vest- 
ed at  the  death  of  the  testator  or  at  the  death 
of  the  life  tenant  By  this  we  mean  the  vest- 
ing of  the  title,  and  not  the  vesting  to  the 
right  to  the  possession,  use,  and  enjoyment 
of  the  property.  23  Ruling  Case  Law,  p. 
526,  f  68.    Code  1010,  |  3680,  declares : 

'The  law  favors  the  vesting  of  remainders  in 
all  cases  of  doubt.  In  construing  wills,  words 
of  survivorship  shall  refer  to  the  death  of  the 
testator  in  order  to  vest  remainders,  unless  a 
manifest  intention  to  the  contrary  appears." 

Section  3677  provides  as  follows: 

"If  the  remainderman  dies  before  the  time 
arrives  for  possession  his  estate  in  remainder, 
his  heirs  are  entitled  to  a  vested  remainder  in- 
terest." 

In  the  case  of  Irvin  v.  Porterfleld,  126  Ga. 
729,  55  S.  E.  016,  the  will  provided  for  a 
life  estate  to  the  widow  of  the  testator,  and 
further  provided : 

''At  the  death  of  my  wife  I  wish  my  property 
equally  divided  between  my  children." 

In  that  case  (126  Ga.  at  page  732,  55  S.  £ 
048)  it  was  held : 

"As  a  general  rule,  when  there  is  a  devise 
to  a  class,  the  members  of  the  class  are  to  be 
ascertained  upon  the  death  of  tiie  testator,  as 
the  will  takes  effect  on  that  date.  In  a  devise 
to  children  as  a  class  by  way  of  remainder,  chil- 
dren in  esse  at  the  death  of  the  testator  take 
vested  interests.  *  *  *  The  devise  was  to  a 
class  of  children  of  the  testator.  This  class  was 
fixed  by  the  conditions  that  existed  at  the  death 
of  the  testator.  And  the  interest  of  any  that 
might  die  before  the  period  of  distribution  pass- 
ed to  their  heirs." 

■ 

See  Crawley  v.  Eendrick,  122  Ga.  183, 187, 
50  S.  E.  41,  2  Ann.  Cas.  643 ;  Milner  v.  Gay, 
145  Ga.  858v  860,  90  S.  E.  65;  Gibbons  v. 
International  ELarvester  Co.,  146  Ga.  45T, 
91  S.  E.  482. 

The  general  rule  elsewhere  is  that  where 
property  is  devised  or  bequeathed  to  one 
person  for  life,  with  remainder  over  to  tl&e 
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testator's  difldren,  tbe  latter  take  a  vested 
interest  on  the  death  of  the  testator,  unless 
there  is  a  clear  manifestation  of  a  contrary 
intuit  on  the  part  of  the  testator.  23  Ruling 
Case  Law,  pp.  680,  534,  fS  72,  78.  In  the 
present  case  there  seems  to  be  no  clear  mani- 
festation of  an  Intent  to  postpone  the  vest- 
ing of  the  title  in  the  remainderman,  and 
therefore  it  is  to  be  presumed  that  the  tes- 
tator Intended  that  the  remainder  interest 
should  vest  at  the  moment  when  the  will 
became  operative.  If  there  should  be  doubt 
on  this  question,  it  must  be  resolved  in  favor 
of  the  earlier  vesting.  We  conclude  that 
the  remainder  interest  of  H.  Chapman  Powell 
vested  at  the  death  of  the  testatrix,  Mrs. 
Rucker,  and  that  therefore  the  petition  was 
not  subject  to  demurrer  on  this  ground. 

[2]  2.  The  petition  is  attacked  by  demur- 
rer on  the  ground  that,  the  petition  showing 
that  there  was  an  administrator  upon  the 
estate  of  H.  Chapman  Powell,  the  right  to 
the  custody  and  possession  of  any  property, 
interest,  or  assets  of  such  estate  was  in  such 
legal  representative,  and  that  the  plaintiffs 
could  not  sue  in  thcdr  individual  capacity  to 
recover  such  property.  This  ground  of  the 
demurrer  is  without  merit,  since  the  petition 
alleges  that  the  judgment  appointing  the 
administrator  was  void,  because  obtained  by 
fraud  and  without  the  knowledge  of  the 
plaintiffs,  who  resided  in  the  state  of  Vir- 
ginia, and  that  the  acts  and  doings  of  the 
administrator  were  adverse  to  the  plaintiffs 
and  in  fraud  of  their  rights.  In  Neal  v. 
Boykin,  129  Ga.  076,  59  S.  B.  912,  121  Am. 
St.  Rep.  237,  it  was  said: 

'The  heirs  and  creditors  of  the  decedent,  who 
had  no  knowledge  that  the  application  for  let- 
ters of  administration  was  pending,  were  prop- 
er parties  to  institute  and  maintain  an  equitable 
proceeding  to  set  aside  or  vacate  the  judgment 
appointing  the  administrator." 

In  the  opinion  In  that  case  (129  Ga.  at  page 
682,  50  S.  EL  915,  121  Am.  St.  Rep.  287) 
it  was  said : 

"The  petitioners  in  the  present  case  were 
heirs  and  creditors  of  the  decedent.    They  were 
interested  in  the  assets  of  the  estate  and  their 
distribution.    They  would,  therefore,  have  been 
heard  as  caveators  when  the  application  for  let- 
ters  of  administration  was  pending.     Towner 
V.  Oriffin,  115  Ga.  966.    And  it  is  quite  clear 
that  they  are  the  proper  parties  plaintiff  to  the 
proceeding  to  vacate  or  set  aside  the  judg- 
ment appointing  the  administrator.    See  Jones 
V.  Smith,  120  Ga,  642.    The  fact  that  citation 
was  published  would  not  prevent  the  plaintiffs, 
who  had  no  knowledge  of  the  application  for  let- 
ters of  administration,  from  moving  in  due  time 
to  have  the  judgment  appointing  the  adminis- 
trator  set  aside.    Davis  v.  Albritton,  127  Ga. 
517." 

[3J  8.  Another  ground  of  the  demurrer 
was  tliat  it  afflrmatiLvely  appears  from  the 
petition  that  the  judgment  and  orders  of  the 
court  at  ordinary  of  Hall  county,  which  were 


sought  to  be  set  aside,  were  rendered  more 
than(  three  years  prior  to  the  filing  of  the 
petition,  and  therefore  that  the  action  is 
barred  by  the  statute  of  limitations.  It 
appears  from  the  petition  that  one  of  the 
plaintiffs,  Travis  Leigh  Powell,  was  still  a 
minor  when  the  present  suit  was  filed.  It 
does  not  clearly  appear  when  H.  Chapman 
Powell,  the  other  plaintiff,  attained  his  ma- 
jority. 

'*Where  it  does  not  affirmatively  appear  up- 
on the  face  of  the  declaration  that  the  cause 
of  action  is  barred  by  the  statute  of  limita- 
tions, this  defense  cannot  be  made  by  general 
demurrer  setting  up  that  the  action  is  barred  by 
the  statute,  but  is  matter  for  plea."  Stringer  v. 
Stringer,  9S  Ga.  320(2),  20  S.  B.  242;  Coney 
V.  Home,  98  Ga.  723,  726,  20  S.  B.  213;  Thorn- 
ton  V.  Jackson,  12»  Ga.  700(2),  59  S,  B.  906^ 

It  does  appear  from  the  petition  that  on 
December  27,  1915,  Franlt  Powell  filed  his 
final  report,  as  administrator,  as  to  the  sale 
of  certain  property,  and  that  at  that  time  H. 
Chapman  Powell  was  a  minor.  The  petition 
was  filed  by  the  plaintiffs  on  January  21, 
1920.  Moreover,  the  demurrer  attacks  the 
petition  on  the  ground  that  both  of  petition- 
ers are  barred  by  the  statute  of  limitations. 
The  demurrer  was  based  upon  the  ground 
that  the  action  was  barred  as  to  both  plain- 
tiffs, and  it  affirmatively  appears  that  one  of 
them  was  still  a  minor.  It  Is  not  necessary 
to  decide  whether,  in  view  of  the  allega- 
tions of  ftaud,  the  statute  of  limitations 
began  to  run  as  against  H.  Chapman  Powell 
on  the  day  he  attained  his  majority,  or  wheth- 
er it  began  on  his  discovery  of  the  rendition 
of  the  fraudulent  judgment  sought  to  be  set 
aside. 

[4]  4.  The  petition  is  also  attacked  by 
demurrer  on  the  ground  that  there  Is  a  mis- 
joinder of  parties  and  a  misjoinder  of  causes 
of  action.  The  petition  was  not  subject  to 
demurrer  on  either  of  these  grounds.  All 
of  the  parties  were  necessary  to  a  complete 
adjudication  of  the  Issues.  As  was  said  in 
the  case  of  Conley  v.  Buck,  100  Ga.  187,  193, 
28  S.  B.  97.  99: 

''The  principle  to  be  deduced  *  *  *  is  that 
a  bill  against  several  persons  must  relate  to 
matters  of  the  same  nature  and  having  a  con- 
nection with  each  other,  and  in  which  all  of  the 
defendants  are  more  or  less  concerned,  though 
their  rights  in  respect  to  the  genera]  subject 
of  the  case  may  be  distinct.** 

Separate  suits  against  the  several  defend- 
ants would  not  afford  effective  and  complete 
justice  to  the  plaintiffs.  All  of  the  parties 
defendant  are  interested  in  and  contesting 
over  the  same  fund.  That  fund  ia  the  i>or- 
tion  of  Mrs.  Rucker's  estate  bequeathed  to 
H.  Chapman  Powell,  and  which  became  vest- 
ed on  the  death  of  the  testatrix. 

"Bquity  seeks  always  to  do  complete  justice; 
and  hence,  having  the  parties  before  the  court 
rightfully,  it  will  proceed  to  give  full  relief  to 
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all  parties  in  reference  to  the  subject-matter 
of  the  suit,  provided  the  court  has  Jurisdic- 
tion for  that  purpose."  Civil  Code  IdlO,  f 
4^22. 

The  court  having  taken  Jurisdiction  for 
the  purpose  of  setting  aside  a  Judgment  on 
the  ground  of  fraud,  it  will  proceed  to  give 
full  relief  to  all  of  the  parties  in  reference 
to  the  subject-matter  of  the  suit.  McDonald 
y,  Davis,  43  Ga.  356  (2);  Atlanta,  Birming- 
ham ft  Atlantic  B.  Ck>.  ▼.  Smith,  148  Ga.  282, 
96  S.  B.  562;  Klrkpatrick  y.  Holland,  148 
Ga,  708,  98  S.  B.  265. 

[5,  6]  5,  6.  The  fifth  and  sixth  headnote9 
do  not  require  elaboration. 

[7]  7.  The  petition  is  attacked  by  demur- 
rer on  tlie  ground  that  there  is  a  want  of  equi- 
ty andf^lure  to  set  forth  a  cause  of  action. 
The  Judgment  sustaining  the  demurrer  and 
dismissing  the  petition  does  not  indicate  the 
particular  ground  or  grounds  of  the  demurrer 
to  whIcSi  the  court  adjudged  the  i)etltion  to  be 
subject.  The  demurrer  was  sustained  as  a 
whole,  and  the  petition  dismissed.  It  is  a 
necessary  conclusion  that  the  trial  court  was 
of  the  opinion  that  the  petition  was  insuffi- 
cient to  afford  any  relief  upon  any  of  the 
prayers;  for  the  general  demurrer  would 
have  been  overruled  if  the  petition  had  been 
considered  sufficient  to  afford  any  relief  up- 
on any  prayer  of  the  petition.  It  is  argued 
that  there  is  no  equity,  because  the  plain- 
tiffs have  an  adequate  remedy  at  law.  We 
think  it  obvious,  the  allegations  of  the  peti- 
tion being  taken  as  true,  that  the  petitioners 
have  not  an  adequate  remedy  at  law.  The 
judgments  of  the  court  of  ordinary  complete- 
ly bar  the  way  of  plaintiffs  to  an  adjudica- 
tion of  their  rights.  These  Judgments  are 
alleged  to  have  been  obtained  by  fraud,  and 
reMef  in  these  matters  falls  peculiarly  with- 
in the  province  of  a  court  of  equity.  Under 
the  contention  that  there  is  a  want  of  equity 
nnd  a  failure  to  set  forth  a  cause  of  action 
generally,  it  is  argued  that  none  of  the  relief 
can  be  obtained,  because  4t  appears  from  the 
petition  that  Frank  A.  Powell  has  obtained 
a  Judgment  from  the  court  of  ordinary  of 
Hall  county,  dismissing  him  as  administra- 
tor of  the  estate  of  H.  Chapman  Powell,  de- 
ceased. The  petition  alleges  that  Prank 
Powell  obtained  his  appointments,  both  as 
administrator  and  as  administrator  de  bonis 
non,  by  fraud;  that  these  plaintiffs  resided 
in  the  state  of  Virginia,  and  had  no  notice 
of  hifl  appointment  until  after  the  fraud  had 
been  accomplished;  and  they  seek  to  have 
the  Judgments  appointing  him  set  aside  for 
these  reasons.  The  petition  does  not  allege 
that  Frank  A.  Powell  had  obtained  a  judg- 
ment of  the  court  of  ordinary  of  Hall  county, 
dtsmiseing  him ;  but  it  is  shown  that  he  had 
made  his  final  report  as  administrator,  and 


had  later  made  application  for  and  been 
appointed  administrator  de  bonis  non  upon 
the  same  estate,  and  from  this  It  is  argued 
that  it  must  be  assumed  that  he  had  obtain- 
ed a  Judgment  dismissing  him  tm  adminis- 
trator. The  petition  does  not  pray  for  the 
setting  aside  of  any  such  Judgment  of  dis- 
missal. It  has  be«[i  held  in  a  number  of 
cases  that  sach  a  Judgment  of  dismissal 
must  be  set  aside  before  an  administrator's 
sale  can  be  set  aside,  because  until  then  the 
administrator  making  the  sale  could  not  be 
made  a  party  to  the  suit  Wbitley  Grocery 
Go.  ▼.  Jones,  128  Ga.  791,  58  S.  B.  623.  It 
has  also  been  held  that,  where  there  has 
been  a  Judgment  of  dismissal,  this  Judgment 
must  be  set  aside  before  the  admlnisthator 
can  be  dted  to  appear  in  a  court  of  ordinary 
to  account  to  the  heirs  or  probate  the  will 
in  solemn  form.  Jacobs  y.  Pou,  18  Ga.  346; 
Thompson  ▼.  Chapeau,  132  Ga.  847,  65  8.  B. 
127.  The  rulings  made  by  these  decisions 
are  based  upon  the  fact  that  the  administra- 
tor was  a  necessary  party;  and,  If  he  bad 
been  granted  letters  of  dismlnslon,  he  could 
not  be  made  a  party  unless  the  grant  was 
reopened  and  he  was  reinstated  in  ofltoe. 

In  the  present  case  Frank  A,  Powell  is 
administrator  de  bonis  noa  on  the  estate  of 
H.  Chapman  Powell.  After  having  his  dis- 
mission as  administrator,  apparently,  he 
subsequently  had  himself  appointed  admin- 
istrator de  bonis  non,  and  as  such  representa- 
tive of  the  same  estate  he  is  made  a  party 
to  this  suit.  Nothing  could  be  gained,  there- 
fore, and  no  useful  purpose  could  be  served 
by  including  a  prayer  for  setting  aside  the 
Judgment  dismissing  Frank  A.  Powell  as 
administrator.  Moreover,  his  aitire  connec- 
tion with  the  administration  of  that  estate, 
including  the  sale  of  the  property  made  by 
him,  is  attacked  on  the  ground  of  fraud,  and 
according  to  the  allegations  the  fraud  runs 
through  the  entire  transaction  from  begin- 
ning to  end,  Including  the  Judgment  of  dis- 
mlssaL  Pass  ▼.  Pass,  98  Ga.  791,  25  S.  B. 
752;  Pollock  y.  Coz,  108  Ga.  430,  34  S.  B. 
213. 

"The  saperior  court  in  the  exercise  of  its 
equitable  Jurisdiction  may  set  aside  a  Judgment 
of  a  court  of  ordinary,  procured  by  fraud,  up- 
on proper  allegations  and  proof.  The  party 
seeking  such  relief  is  not  compelled  to  move 
to  set  aside  the  Judgment  in  the^  court  of  or- 
dinary." liester  v.  Reynolds,  144  Ga.  143(2), 
86  S.  B.  321;  Wash  y.  Wash,  145  Ga.  404,  89  S. 
B.  364. 

Our  conclusion  is  that  the  petition  set  out 
a  cause  of  action,  and  that  the  court  erred 
in  sustaining  the  general  demurrers  and  dis- 
missing the  case. 

Judgment  reversed. 

All  the  Justices  coneiir. 
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PATTERSON  v.  GEORGIA  GRAVEL  CO. 

(No.  2391.) 

(Supreme  Court  of  Georgia.    Ang.  11»  1021.) 

(SyUah%%  hy  the  OouriJ 

1.  Attorney  aad  ollont  «=s»10l(l)  —  Attorney 
eannot  conoont  to  Jodomoiit  eontrary  to  dl- 
onf  s  Imtrnetioaa  wbea  otker  party  knows  of 
violation  of  Inetr notions. 

An  attorney  at  law  has  no  authority  to  bind 
his  dient  by  a  compromise  agreement  resulting 
in  a  consent  judgment  in  direct  opposition  to 
the  instructions  of  his  client,  and  with  the 
knowledge  of  the  adverse  party  of  such  vio- 
lation of  instructions. 

2.  Exoootlon  ^s»l66  —  Judgmont  ^=s»373  — 
Defendant  oannot  go  behind  Judgment  on  af- 
fidavit of  Illegality  though  wrongfully  con- 
sented to  by  attorney;  Judgment  may  bo  set 
aside  when  rondorod  on  attorney's  wrongful 
eonsont. 

The  client  cannot,  by  affidavit  of  illegality, 
go  behind  the  consent  Judgment  so  entered,  but 
such  Judgment  may  be  set  aside  upon  proper 
proceedings  therefor,  duly  commenced. 

Brror  firom  Saperlor  Oonrt,  Wheeler  Comi- 
ty; B.  D.  Graham,  Judge. 

Suit  by  the  Georgia  Gravel  Company 
against  J.  O.  Patterson  and  others.  Judg- 
ment for  plalntlif,  on  demurrer,  and  defend- 
ant named  brings  error.    Affirmed. 

J.  C  Patterson  filed  a  petition  against  the 
Georgia  Gravel  C!ompany»  a  corporation,  and 
S.  M.  Kennedy,  seeking  to  recover  a  person- 
al judgment  against  each  of  the  defendants. 
Subsequently  the  plaintiff  sued  out  an  at- 
tachment against  the  defendants.  The  de- 
fendants employed  an  attorney  at  law  to  de- 
fend the  actions;  and  answers  were  filed  by 
each  of  the  defendants,  denying  any  indebt- 
edness to  the  plaintiff.  Puring  the  regular 
term  oi  the  court  to  which  the  suit  and  at- 
tachment were  made  returnable,  the  attor^ 
ney  for  the  defendants  withdrew  as  coun- 
sel from  the  cases^  and  consented  that  plain- 
tiff take  a  verdict  in  each  of  said  cases 
against  each  of  the  defendants  for  the  prln- 
ciiMd  sum  sued  for,  with  Interest  Verdicts 
were  accordingly  taken*  without  proof  or 
evidence^  without  notice  to  the  defendants, 
vrlthout  their  consent,  contrary  to  the  in- 
structions of  the  defendants  to  their  attor- 
ney, and  with  the  knowledge  of  the  plain- 
tiff of  such  violation  of  instructlops. 

The  defendant,  the  Georgia  Grav^  Oom- 
pany,  did  not  know  of  the  taking  of  the  ver- 
dicts against  it,  and  the  entry  of  Judgment 
thereon  by  the  plaintiff,  until  after  the  term 
of  the  court  at  which  the  same  were  taken 
had  adjourned,  when  it  was  too  late  to  ex- 
cept to  said  verdicts  or  Judgments  by  mo- 
tion for  new  trial  or  otherwise;  nor  did  it 
know  of  the  withdrawal  of  the  attorney  from 


the  eases,  and  his  consent  that  plaintiff 
might  take  verdicts  and  Judgments,  until 
after  the  verdicts  and  Judgments  were  ren- 
dered. After  the  verdicts  and  Judgments 
were  entered,  executions  were  issued  against 
the  defendants,  and  these  executions  were 
levied  by  the  sheriff  of  the  county  upon  cer- 
tain land  belonging  to  the  defendant,  the 
G^rgia  Gravel  Ck>mpany,  and  the  land  was 
being  advertised  for  sale.  Whereupon  the 
defendant,  Georgia  Gravel  Oompany,  filed 
an  equitable  petition  against  the  plaintiff, 
J.  C.  Patterson,  the  sheriff,  the  attorney  of 
record  of  the  defendant  in  the  common-law 
action  and  attachment  suit,  and  S.  M.  Ken- 
nedy, its  codefendant  In  said  action  and  suit, 
seeking  to  have  the  consent  verdicts  and 
Judgments  set  aside,  and  for  other  relief. 
To  the  petition  J.  0.  Patterson  demurred, 
upon  the  ground  that  it  set  forth  no  cause 
of  action,  and  that  the  petitioner  had  an  ad- 
equate and  complete  remedy  at  law,  by  af- 
fidavit of  illegality.  The  d^narrer  was 
overruled,  and  Patterson  excepted. 

H.  W.  Nalley,  of  Alamo,  for  plaintiff  in 
error. 

Eschol  Graham  and  Geo.  H.  Harris,  both 
of  McRae,  for  defendant  in  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Upon  the  first  question  rais- 
ed by  the  demurrer,  the  case  is  controlled 
by  the  decision  in  Davis  v.  First  National 
Bank  of  Blakely,  139  Ga.  702,  78  S.  B.  190, 
46  !#.  R.  A.  (N.  S.)  750,  where  It  was  held : 

"Where  a  suit  was  brought  to  cancel  a  deed, 
to  have  the  land  described  in  it  decreed  to  be- 
long to  the  plaintiff,  to  have  an  accounting,  to 
recover  double  the  usurions  interest  alleged 
to  have  been  paid  to  the  grantee,  a  national 
bank,  and  to  obtain  other  equitable  relief,  if  the 
plaintiff  authorised  her  attorneys  to  enter  into 
a  consent  decree  fixing  the  amount  required  to 
be  paid  by  her  to  the  defendant  in  discharge  of 
all  liabilities  against  her  and  the  property  at 
$6,(X)0,  and  expressly  instructed  them  that  she 
would  not  consent  to  a  compromise  or  settle- 
ment of  the  case  except  upon  such  terms,  to 
whidi  the  attorneys  agreed,  which  instructions 
were  known  to  the  adverse  party  through  its 
leading  attorney;  and  if  nevertheless  the  de- 
fendant's leading  attorney  persuaded  the  plain- 
tiff's counsel  to  disregard  such  instruction,  and 
induced  them  to  consent  to  a  decree  fixing  such 
liability  at  $15,000,  declaring  the  debt  to  be 
hers,  and  not  that  of  her  husband,  as  she  al- 
leged it  was,  and  directing  that  in  default  of 
payment  by  her  the  land  should  be  sold  as  pro- 
vided therein,  a  consent  decree  so  entered  could 
be  set  aside  by  the  client  upon  proper  proceed- 
ings tiierefor,  duly  commenced.** 

[2]  2.  Upon  the  second  question,  the  plain- 
tiff in  the  equity  suit  cannot  go  behind  the 
Judgments  by  affidavit  of  iUegalily,  and  at- 
tack the  Judgments  upon  the  ground  that 
they  were  rendered  by  the  consent  of  his 


^s»For  ether  cases  see  Muae  topio  and  KST-NUMBBIR  in  all  Key-Numbered  Digests  and  Indexes 


iS8 


108  SOUTHBASTEBN  BBPOBTEB 


(6a. 


rounsel,  without  plaintiff's  knowledge  or  con- 
sent, in  direct  opposition  to  tiis  instractions 
to  his  attorney,  and  with  the  knowledge  of 
the  adverse  party  of  the  violation  of  such 
instructions.  Civil  Code  1910,  |  5311;  Turn- 
lin  V.  O'Bryan,  68  Ga.  66;  Southern  Rail- 
way Co.  V.  Daniels,  103  Ga.  541,  29  S.  E. 
761 ;  Fitzgerald  Granitoid  Co.  v.  Alpha  Port- 
land Cement  Co.,  15  Ga.  App.  174,  82  S.  E. 
774.  It  is  obvious  that  illegality  was  not  an 
available  remedy. 

Judgment  affirmed. 

^Jl  the  Justices  concur. 


(151  Ga.  818) 
CRAWLEY  et  al.  v.  STATE.    (No.  2376.) 

(Supreme  Court  of  Georgia.    Aug.  12,  1921.) 

(Syllahua  hp  the  Court,) 

1.  CrImliMl  law  ^s»953— Statute  as  to  notice 
of  motion  for  new  trial  complied  with  where 
state  bad  sufficient  notloe  before  final  hear- 
ing. 

Where  an  extraordinary  motion  for  new 
trial  in  a  criminal  case  is  made  in  term,  upon 
grounds  which  were  not  known  to  the  movant 
or  his  counsel  before  the  convening  of  the 
court,  and  the  judge  entertains  the  motion, 
grants  a  rule  nisi  thereon,  and  the  solicitor 
general  acknowledges  service  of  the  motion 
and  nisi,  expressly  waiving  ''all  other  and  fur- 
ther service  or  notice."  and  is  given  20  days' 
notice  of  the  motion  and  of  the  grounds  thereof 
before  final  hearing,  the  judgment  overruling 
the  motion  and  denying  the  new  trial  will  not 
be  affirmed  upon  the  ground  that  the  movant 
did  not  give  to  the  opposite  party  20  days'  no- 
tice of  his  intention  to  make  the  motion. 

2.  Criminal  law  <d=»957(l),  1156(4)— Finding 
on  motion  for  new  trial  that  Juror  was  com- 
petent not  reversed  unless  discretion  abused; 
deceased  Juror's  statements  on  voir  dire  may 
be  oonsldered  on  motion  for  new  trial. 

When  in  a  criminal  case,  after  verdict,  ei- 
ther in  an  original  motion  or  an  extraordinary 
motion  for  new  trial,  an  attack  is  made  upon 
a  juror  upon  the  ground  that  he  was  not  im- 
partial, the  trial  judge  occupies  the  place  of 
a  trior,  and  his  finding  that  the  juror  is  com- 
petent will  not  be  reversed  unless  under  all 
the  facts  the  discretion  is  manifestly  abused. 

(a)  The  statements  of  a  juror  on  voir  dire 
may  be  considered  by  the  trial  judge  on  the 
hearing  of  an  extraordinary  motion  for  new 
trial,  where  the  juror  died  subsequently  to  the 
trial  and  before  the  making  of  the  motion. 

3.  Criminal  law  ^=s>923(4)— Jury  ^=s>90— Juror 
related  to  prosecutrix  wItMn  ninth  degree  Is 
disqualified;  disqualification  by  relationship 
when  unknown  at  trial  is  good  ground  for 
extraordinary  motion  for  new  trial;  Juror's 
Ignorance  of  relationship  does  not  prevent 
new  trial. 

A  juror  in  a  criminal  case  who  is  related 
either  by  consanguinity  or  affinity  within  the 
ninth  degree  to  the  prosecutrix,  ascertained 
according  to  the  roles  of  the  dvil  law,  is  a 
disqualified  juror. 


(a)  That  a  juror  is  related  to  the  prosecutrix 
in  a  criminal  case  within  the  prohibited  degree, 
unknown  to  the  defendant  until  after  verdict, 
is  a  good  ground  for  an  extraordinary  motion 
for  new  trial. 

(b)  That  the  juror  was  unaware  of  the  rela- 
tionship to  the  prosecutrix  until  after  verdict 
will  not  prevent  a  new  trial. 


Error  ftom  Superior  Court,  Union  County: 
J.  B.  Jones,  Judge. 

George  Crawley  and  others  were  convicted 
of  murder,  and  on  error  the  conviction  was 
afilrmed  (150  Qa.  686,  104  S.  E.  410).  An 
extraordinary  motion  for  new  trial  below 
was  denied,  and  they  bring  error.    Reversed. 

John  A.  Sibley  and  Hughes  Spalding,  both 
of  Atlanta,  for  plaintiffs  in  error. 

J.  G.  Collins,  Sol.  Gen.,  and  Howard 
Thompson,  both  of  Gainesville,  and  Pat  Har- 
alson and  T.  S.  Candler,  both  of  Blairsville* 
for  the  State. 


GEORGE,   J.     George   Crawley,    Decatur 
Crawley,  Rosa  Crawley,  and  Blain  Stewart 
were  jointly  indicted  and  jointly  tried  at  the 
October  term,  1010,  of  Union  superior  court, 
for  the  offense  of  murder.    Hie  defendants 
were  convicted.    George  Crawley  and  Deca- 
tur Crawley  were  sentenced  to  be  hanged, 
and  Rosa  Crawley  and  Blain  Stewart  were 
sentenced,  to  life  imprisonment  in  the  peni- 
tentiary.   The  defendants  made  a  motion  for 
new  trial,  which  was  overruled,  and  the  judg- 
ment of  the  lower  court  affirmed  by  'the  Su- 
preme Court  on  September  30,  1920.    A  mo- 
tion for  rehearing  was  filed,  and  this  motion 
was  denied  on  October  2,  1920.    150  Ga.  586, 
104  S.  E.  410.    Union  superior  court  convened 
on  October  4,  1920,  and  adjourned  on  October 
9,  1920.    On  October  9,  1920,  and  before  the 
adjournment  of  court,  the  defendants  named 
above  filed  an  extraordinary  motion  for  new 
trial,  upon  the  grounds  that:   (1)  One  of  the 
jurors  who  had  rendered  the  verdict  findlns 
them  guilty,  to  wit,  Frank  H.  Spivia,  was 
disqualified  by  reason  of  relationship  to  the 
prosecutrix    which    fact    was    unknown    to 
the  defendants  or  their  counsel ;  and  (2)  one 
of  the  jurors  who  rendered  the  verdict  find- 
ing them  guilty,  to  wit,  Luther  Chastain,  was 
disqualified  by  reason  of  prejudice  and  biaa 
against  the  defendants,  which  fact  was  un- 
known to  the  defendants  or  their  counsel. 
On  December  7, 1920,  the  judge  of  the  superi- 
or court  entered  a  judgment  overruling  ttie 
extraordinary  motion  for  new  trial,  and  tlie 
movants  excepted. 

[1]  1.  Penal  Code  1910,  i  1091,  provides: 

"In  case  of  a  motion  for  a  new  trial  made 
after  the  adjournment  of  the  court,  some  goo<l 
reason  must  be  shown  why.  the  motion  was 
not  made  during  the  term,  which  shall  be  judg- 
ed of  by  the  court.     In  all  such  cases,  twenty 


^=»For  other  eases  see  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  Digests  and  Indez< 
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given  to   the  opposite 


The  state  contends  that  the  judgment  deny- 
ing the  extraordinary  motion  for  new  trial 
should  he  affirmed,  because,  if  for  no  Qther 
reason,  20  days'  notice  of  movants'  intention 
to  move  for  a  new  trial  upon  extraordinary 
grounds  was  not  given  to  the  solicitor  gen- 
eral as  required  by  the  Code.  The  record 
discloses  that  the  grounds  upon  which  the 
extraordinary  motion  was  made  were  not  dis- 
covered until  after  the  convening  of  the  su- 
perior court  on  October  4,  1020.  As  stated 
above,  the  motion  was  filed  on  the  last  day  of 
the  term  of  the  court,  to  wit,  October  9,  1920. 
The  motion  for  rehearing  made  in  the  case 
was  denied  by  the  Supreme  Court  only  2  days 
before  the  convening  of  the  October  term, 
1020,  of  Union  superior  court  A  motion  for 
new  trial  based  on  extraordinary  grounds 
must  be  filed  in  term  time,  either  at  the  term 
when  the  case  is  tried  or  at  some  subsequent 
term.  Due  diligence  required  the  movants  to 
malce  their  extraordinary  motion  for  new 
trial  promptly  on  discovery  of  the  grounds. 
Ab  stated,  the  grounds  of  the  motion  relied  on 
were  discovered  by  movants  and  their  coun- 
sel during  the  October  term,  1020,  of  Union 
superior  court.  It  was  therefore  impossible 
for  the  movants  to  give  counsel  for  the  state 
20  days'  notice  of  their  intention  to  file  the 
extraordinary  motion  for  new  trial  at  the 
October  term.  It  appears,  however,  that  the 
trial  judge  entertained  the  motion  and  grant- 
ed a  rule  nisi  thereon,  calling  on  the  solicitor 
general  to  show  cause  on  November  28,  1020, 
why  the  motion  should  not  be  granted.  Upon 
the  motion  and  nisi  the  solicitor  general  ac- 
knowledged   service   in    the   following   lan- 


^'Service  of  the  within  extraordinary  motion 
for  new  trial,  with  orders  thereon,  is  hereby 
acknowledged.  Copy  waived.  All  other  and 
farther  service  of  notice  is  hereby  waived." 

On  motion  of  the  solicitor  general  the  hear- 
ing was  postponed  until  November  8,  1020, 
and  again  postponed  until  November  9,  1920, 
on  which  latter  date  the  court  took  the  mo- 
tion  under  advisement,  and  thereafter,  on 
December  7,  1920,  entered  a  judgment  over- 
mllng  the  motion.    It  will  be  noted  that  the 
oppcMsite  party  had  20  days'  notice  of  the  mo- 
tion before  the  final  hearing  thereon,  and  that 
he  was  fully  advised  of  the  grounds  of  the 
motion.    We  are  of  the  opinion  that  this  was 
sufficient.     Compare  Brinkley  v.  Buchanan, 
55  Oa.  342.    We  do  not  rest  the  decision  of 
this  point  upon  the  doctrine  of  waiver  alone, 
nor  opon  the  fact  that  the  court  granted  the 
niBi  notwithstanding  the  failure  of  movants 
to  g%Te  the  solicitor  general  20  dajns'  notice  of 
their   intention  to  file  the  motion  for  new 
trial;    but  we  are  of  the  opinion  that  20  days' 
notice  of  the  filing  of  the  extraordinary  mo- 
tion for  new  trial  before  final  hearing  there- 


on is  a  suflacient  compliance  with  the  require- 
ments of  the  statute.  The  decision  on  this 
point  is  made  upon  all  the  facts  as  they  ap- 
pear in  the  record,  and  it  is  unnecessary  to 
decide  whether  the  refusal  of  the  judge  to 
grant  a  rule  nisi  solely  upon  the  ground  that 
movants  had  failed  to  give  the  solicitor  gen- 
eral  20  days'  notice  of  their  intention  to  make 
the  extraordinary  motion  would  be  errone- 

0U& 

[2]  2.  Considering  the  grounds  of  the  ex- 
traordinary motion  in -their  Inverse  order,  we 
are  of  the  opinion  that  the  court  did  not  err 
in  overruling  the  motion  upon  the  second 
ground  thereof.  This  ground  is  baaed  upon 
an  affidavit  of  a  witness  to  the  effect  that 
prior  to  the  trial  of  the  case  Luther  Chastain, 
one  of  the  Jurors,  had  stated  that  "the  Craw- 
ley boys  and  Blain  Stewart  ought  to  be  hung, 
and  if  he  got  on  the  Jury  he  would  make  it 
had  for  them,"  and  upon  the  affidavit  of  an- 
other witness  to  the  effect  that  thi£|  Juror, 
after  the  trial  of  the  case,  had  stated  that 
the  verdict  rendered  in  the  case  was  in  ac- 
cordance with  his  previously  fixed  opinion. 
After  the  trial  of  the  case  and  before  the  fil- 
ing of  the  extraordinary  motion  for  new  trial, 
the  Juror  died.  The  state  was  therefore 
unable  to  produce  an  affidavit  by  the  Juror: 
but  the  state  offered  certain  affidavits  detail- 
ing facts  and  circumstances  tending  to  cast 
suspicion  upon  the  truth  of  the  statements 
contained  in  the  affidavits  offered  by  the  mov- 
ants and  to  disprove  this  ground  of  the  mo- 
tion. In  addition,  the  Juror  had  been  sworn 
on  the  voir  dire.  Being  dead  at  the  time  of 
the  filing  of  the  extraordinary  motion  for 
new  trial,  it  was  competent  for  the  court  to 
take  in  consideration  the  Juror's  sworn  state- 
ment that  he  had  not  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, and  that  there  was  no  bias  or  prejudice 
resting  on  his  mind  either  for  or  against  the 
accused.  See  Buchanan  v.  State,  24  6a.  282, 
286.  In  view  of  the  counter  showing  sub- 
mitted by  the  state,  the  case  on  this  point 
is  within  the  rule  announced  in  Jefferson  v. 
State,  137  Ga.  882,  73  S.  B.  499;  McNaugh- 
ton  V.  State,  136  Ga.  600,  71  S.  E.  1038;  Em- 
bry  ▼.  State,  138  Ga.  464,  75  S.  E.  604. 

[S]  8.  On  the  first  ground  of  the  motion  it 
appears  that  the  prosecutrix,  the  wife  of  the 
deceased,  is  related  to  the  wife  of  the  Juror 
Spivia.  Upon  this  point  the  evidence  sub- 
mitted by  the  movants  and  the  state  is  not 
in  confiict  The  wife  of  the  Juror  is  five  de- 
grees removed  from  the  common  ancestor, 
and  the  prosecutrix  is  four  degrees  removed 
from  the  common  ancestor.  By  the  rule  of 
the  dvil  law  the  Juror's  wife  and  the  prose- 
cutrix are  related  in  the  ninth  degree;  l^ 
the  canon  law  in  the  fifth  degree.  The  mov- 
ants and  their  counsel  were  unaware  of  this 
relationship  until  the  Judgment  of  the  trial 
court  overruling  the  original  motion  for  new 
trial  was  heard  and  affirmed  by  the  Supreme 
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Court  That  the  moTantB  and  their  coun- 
sel, by  the  exercise  of  due  diligence,  could 
not  have  sooner  discovered  the  relation  of 
the  Juror  to  the  prosecutrix,  is  not  fairly  In 
dispute.  The  trial  court.  In  overruling  the 
extraordinary  motion,  expressly  found  that 
neither  the  movants  nor  their  counsel  had 
waived  the  aUeged  disqualification  of  this 
juror>  and  waiver  necessarily  results  either 
from  knowledge  of  such  relationship  or  from 
ignorance  of  sudi  relationship,  due  to  the 
failure  to  exercise  proper  diligence.  It  ap- 
pears that  the  prosecutrix  and  coimsel  for 
the  state  were  also  unaware  of  the  relation- 
ship until  after  verdict;  and  the  affidavit  of 
the  Juror  himself,  to  the  effect  that  he  did  not 
know  of  the  relationship  until  after  the  trial, 
and  that  even  up<m  notice  and  inquiry  he  was 
unable  to  ascertain  the  exact  relationship, 
was  offered  by  the  state  upon  the  hearing  of 
the  motion.  In  view  of  all  the  facts  and  cir- 
cumstances detailed  in  the  affidavits  of  mov- 
ants and  of  their  counsel,  it  must  be  held  that 
both  movants  and  their  counsel  exercised  due 
diligence  in  the  premises.  There  is  no  statute 
in  this  state  expressly  declaring  what  de- 
gree of  relationship  will  disqualify  a  Juror  in 
a  <alminal  case.  Nor  is  the  rule  prescribed 
by  whi(^  the  degree  of  relationship  is  to  be 
determined.  In  the  selection  of  a  Juror  for 
the  trial  of  a  criminal  case  the  state  or  the 
accused  may  make  either  of  the  following  ob- 
jections: 

**1.  That  he  Is  not  a  citizen,  resident  in  the 
county.  2.  That '  he  is  over  sixty  or  under 
twenty-one  years  of  age.  3.  That  he  is  an  idiot 
or  lunatic^  or  intoxicated.  4.  That  he  Is  bo 
near  of  kindred  to  the  prosecutor,  or  the  ac- 
cnsed,  or  the  deceased,  as  to  disqualify  him 
by  law  from  serving  on  the  jury."  Penal  Code 
1910,  I  909. 

In  Brown  v.  State,  28  Qa.  489  (original  mo- 
tion for  new  trial),  it  appeared  that  one  of 
the  Jurors  was  a  cousin  of  the  prosecutor,  but 
the  degree  of  the  relationship  is  not  stated. 
It  was  held  that  a  new  trial  should  be  grant- 
ed '*where  one  of  the  Jury  is  cousin  to  the 
prosecutor,  and  the  fact  not  known  to  the 
accused  or  his  counsel  until  after  his  convic- 
tion.*' In  Ledford  V.  State,  76  Ga.  856  (orig- 
inal motion  for  ne^  trial),  it  was  held  that  a 
third  cousin  of  the  prosecutor  in  a  criminal 
case  is  not  a  qualified  Juror.  In  the  opinion 
by  Chief  Justice  Jackson  (page  857)  It  Is 
said: 

"The  juror  was  disqualified,  being  a  third 
cousin  and  within  the  ninth  degree,  which  fact 
was  unknown  to  the  defendant  and  his  counsel 
until  after  trial." 

In  Watkins  v.  State,  125  Ga.  143,  144,  53 
8.  B.  1024,  1025,  It  is  said: 

"The  ninth  degree  of  relationship,  as  that 
expression  was  used  in  Ledford's  Case,  has 
been  constmed  to  mean  the  ninth  degree  as  cal- 
culated by  the  rules  of  the  dvil  law,  and  not 
of  the  canon  law.    Thompson  on  Trials,  53; 


17  Am.  &  Bug.  Bnc.  L.  (2d  Ed.)  1124.  •  •  • 
Sir  Edward  Coke  stated  that  relationship  in 
any  degree  was  sufficient  to  disqualify  a  juror. 
Co.  liitt  157a.  But  later  writers  state  that 
the  relationship  must  be  within  the  ninth  de- 
gree,* calculated  according  to  the  dvil  law.  3 
Bl.  Com,  863;  1  Chitt/s  Crim.  L.  541;  Finch's 
Law,  401.  Such  seems  to  be  the  view  adopted 
in  this  state,  as  indicated  in  Ledford's  C^se^ 
supra." 

In  Roberts  v.  Roberts,  115  Ga.  259,  261,  41 
S.  E.  616,  617,  90  Am.  St.  Rep.  108,  it  is  said: 

"In  Ledford  v.  State,  supra,  Mr.  Chief  Jus- 
tice Jackson  says:  The  juror  was  disquali- 
fied, being  a  third  cousin  and  within  the  ninth 
degree.*  This  statement  by  the  Chief  Justice, 
that  relationship  within  the  ninth  degree  would 
disqualify,  we  suppose  meant  within  the  ninth 
degree  as  calculated  by  the  rules  of  the  civil 
law,  and  not  by  the  rules  of  the  canon  law, 
which  are  of  force  in  this  state  in  reference  to 
matters  of  inheritance." 

See,  also.  Moody  v.  Oriflfln,  65  Ga.  301;  Mo 
Elhannon  v.  State,  99  Ga.  672,  26  S.  E.  601. 

The  state  Insists,  however,  that  upon  the 
point  involved,  the  statements  in  75  Ga.  and 
in  the  other  cases  cited  are  obiter  dicta.  Ac- 
cording to  1  Chitty,  Criminal  Law.  541,  a 
principal  challenge  will  be  admitted  If  the 
Juror  is  related  to  either  party  within  the 
ninth  degree,  though  only  5y  marriage.  See 
2  Bishop's  New  Criminal  Procedure  (2  Ed.)  | 
901.  In  Thompson  on  Trials  (2d  Ed.)  {  62,  It 
is  said  that  relation  by  consanguinity  and 
afllnity  "Is  reckoned  according  to  the  rule  of 
the  dvn  law,  as  distinguished  from  that  of 
the  canon  law,  which  law  was  the  English 
law  of  descent*'  Relation  is  a  common-law 
disqualification,  and  the  statement  of  the 
Chief  Justice  in  Ledford's  Case,  supra,  Is  a 
recognition  of  the  common-law  rule.  In 
Smith  V.  State,  2  Ga.  App.  574, 60  8.  B.  811,  it 
was  held  that  a  juror  who  was  related  by 
aflSnity  to  the  prosecutor  within  the  ninth 
degree  as  determined  by  the  rule  of  the  civil 
law  is  a  disqualified  juror,  and  that  a  new 
trial  should  be  granted  upon  this  ground,  up- 
on extraordinary  motion.  In  the  opinion,  by 
Judge  Russell,  attention  is  called  to  the  fact 
that  the  movant  contended  that  the  juror 
was  related  to  the  prosecutor  In  the  seventh 
degree,  but  that  the  counter  showing  submit- 
ted by  the  state  authorized  the  trial  judge  to 
find  that  the  juror  was  related  to  the  prose- 
cutor in  the  ninth  degree  only.  At  page  577 
of  2  Ga.  App.,  at  page  313  of  59  S.  E.,  It  is 
pointed  out  that— 

"The  degree  of  relationship  to  a  party  which 
will  disqualify  a  juror  is  not  the  same  as  will 
disqualify  a  judge.  At  common  law  favor  was 
n3t  presumed  in  a  judge,  while  originally  the 
presumption  as  to  a  jorOr  was  that  any  rela- 
tionship whatever,  either  by  affinity  or  con* 
sanguinlty,  would  disqualify  a  juror,  this  rale 
being  later  modified  so  that  the  disquallficatioxk 
by  reason  of  kinship  extended  no  further  than 
to  include  the  ninth  degree.  The  limitation  of 
the  disqualification  of  judges  to  cases  wher:^ 
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one  or  more  of  tlie  parties  to  the  case  may  be 
of  kin  within  tbe  fourth  degree  was  the  adop- 
tion of  an  arbitrary  mie  by  atatnte,  regardless 
of  the  common  law,  while  the  rule  as  to  the 
disqnali6cation  of  jurors  (in  the  absence  of 
legislation  on  the  subject)  is  the  common  law." 

It  has  been  held  by  this  court  that  relation 
within  the  fourth  degree  to  either  party  will 
disqualify  a  Juror  in  a  civil  case.    Roberts  v. 
•Roberts,  supra;    Central  Georgia  Power  C3o. 
▼.  Nolen,  148  Ga.  776  (2),  85  S.  E.  945 ;   Cen- 
tral Georgia  Power  Co.  v.  Pope,  144  Ga.  130, 
86  S.  E.  822.    The  common-law  rule,  which 
disqualifies  a  juror  in  a  case  where  he  is  re- 
lated to  one  of  the  parties,  is  in  force  in  this 
state,  both  in  civil  and  criminal  cases.    Un- 
der the  statute  the  Judge  is  disqualified  if  re- 
lated to  either  party  within  the  fbnrth  de- 
gree, computed  by  the  canon  law  (Short  t. 
Mathls,  101  Ga.  287,  28  S.  B.  918).    Under  the 
decisions  of  this  court  a  juror  in  a  dvil  case 
is  disqualified  if  related  to  either  party  with- 
in the  fourth  degree,  computed  by  the  canon 
law.    Under  the  common-law  rule  applied  in 
this  state  a  Juror  in  a  criminal  case  is  dis- 
qualified if  related  to  the  prosecator  by  con- 
sangniiiity  or  affinity  within  the  ninth  degree, 
computed  by  the  role  of  the  civil  law.    It  is 
insisted  by  the  state  that,  since  the  statute 
(Penal  Code,  §  999)  recognizes  the  relation  of 
the  Juror  to  the  prosecutor,  the  accused,  or 
the  deceased  as  ground   for  challenge  for 
cause,  objection  to  the  juror  upon  this  point 
must  be  taken  before  trial    Ciases  in  other 
jurisdictions  support  this  contention.    See  3 
Wharton's  Criminal  Procedure  (10th  Ed.)  } 
1786,  and  cases  cited  in  note  10.    According 
to  these  decisions  disqualifications  not  abso- 
lute, which  are  ground  for  challenge,  are  not 
grounds  for  new  trial,  unless  urged  before 
trial.     In  Georgia  Railroad  v.  Cole,  73  Ga. 
715,  it  is  said: 

"A  jury  composed  of  men  who  are  not  law- 
ful men,  men  whose  relationship  to  the  parties 
renders  them  incompetent  as  jurors,  cannot 
render  a  lawful  verdict.  If  the  parties  consent 
to  the  jurors,  or  have  knowledge  of  their  in- 
competency, then  they  will  be  held  to  waive  the 
same.  It  cannot  be  said  that  the  defendants  in 
error  have  had  their  case  tried,  certainly  not 
legally,  and,  although  the  verdict  may  be  in 
accordance  with  the  facts,  and  snch  as  a  law- 
ful jury  shonld  have  rendered,  yet  it  is  no 
verdict,  and  the  court  did  right  to  set  it  aside." 

In  view  of  the  prior  decisions  of  this  court, 
it  must  be  held  that  a  juror  related  by  con- 
sanguinity or  affinity  within  the  ninth  degree 
to  tlie  prosecutor  in  a  criminal  case  is  a  dis- 
qoalified  juror;  and,  where  such  relation  is 
nnknown  to  the  accused  until  after  verdict, 
a  new  trial  will  be  granted. 

But  It  is  finally  insisted  that  the  juror  him- 
self vras  unaware  of  the  relation  and  could 
not  bare  been  influenced  thereby,  and  that 
any  such  disqualification,  if  good  ground  for 
an    ordinary    motion*    cannot    be 
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classed  as  among  the  extraordinary  grounds 
recognized  by  law.  In  Bedford  v.  State,  su- 
pra, it  was  said: 

"It  would  be  too  dangerous  a  precedent  to 
allow  the  juror  to  assert  that  he  was  ignorant 
of  the  relationship  till  after  trial,  too.  The 
principle  on  which  the  law  rejects  him  is  that 
he  is  not  impartial;  the  same  objection  lies 
to  his  assertion  that  he  was  ignorant  of  the 
relationship  at  the  time  of  the  trial,  after  he 
had  assisted  in  the  conviction." 

While  the  reasoning  on  this  point  may  not 
be  altogether  satisfactory,  the  exact  point  was 
ruled  and  the  policy  of  the  state  declared. 
The  ruling  has  been  subsequently  followed. 
I^rens  v.  State,  133  Ga.  587,  60O,  66  S.  B.  792. 
The  suggestion  that  the  disqualificatiott  of 
a  juror  in  a  criminal  case  on  account  of  re- 
laticm  to  the  prosecutor  cannot  be  classed  as 
among  the  extraordinary  grounds  recognized 
by  law  is  convincingly  disposed  of  by  Judge 
Russell  in  Smith  v.  State,  supra,  as  follows: 

"Counsel  argue  that  the  question  of  the  re- 
lationship of  a  juror  not  only  ordinarily  occurs 
in  the  trial  of  cases,  but  is  of  general  and  con- 
stant occurrence.  And  the  motion  in  this  case 
shows  on  its  face  that  it  did  occur  in  this  case 
and  was  inquired  for.'  We  will  agree  with 
counsel  that  the  inquiry  into  the  subject  of  the 
relationship  of  jurors-questions  as  to  such  re- 
lationship—is almost  a  matter  of  daily  occur- 
rence in  the  courts.  But  in  the  opinion  that 
the  discovery  of  disqualification  after  counsel 
has  called  attention  to  the  subject  of  relation- 
ship, and  the  trial  judge  has  taken  the  pains  to 
have  an  investigation  in  open  court  touching 
relationship,  and  the  cautious  juror's  mind  is 
again  indirectly  turned  to  any  cause  which 
might  bias  his  judgment  by  the  questions  pro- 
pounded on  the  voir  dire«  is  a  common  or  ordi- 
nary *  occurrence,  we  do  not  concur.  We  hold 
such  a  circumstance  to  be  extraordinary,  and 
the  law  has  long  so  regarded  it;  for,  contrary 
to  the  prevailing  rule,  it  absolutely  shuts  its 
ears  to  the  explanation  that  the  juror  was  not 
aware  of  the  relationship  and  that  such  rela- 
tionship did  not  in  any  wise  affect  the  verdict. 
The  law  will  not  hear  or  consider  that  the 
presence  of  the  disqualified  juror  did  not  hurt 
the  losing  party.  This  ground  of  motion  for 
new  trial  is  extraordinary  in  the  same  sense  as 
the  ground  mentioned  in  Cox  v.  Hillyer  [65  Ga. 
572],  where  one  is  convicted  on  the  testimony 
of  a  witness  subsequently  found  guilty  of  per- 
jury in  giving  that  testimony.  It  is  lamentably 
true  that  perjury  is  not  uncommon,  but  the 
law  justly  considers  it  an  extraordinary  cir- 
cumstance that  the  falsity  of  testimony  which 
has  been  credited  by  a  jury  and  has  induced  a 
solemn  verdict  of  guilty  should  be  established." 

See,  also,  Harris  v.  State,  150  Ga.  680,  lOi 
S.  B.  002. 

Whether  a  Juror  is  disqualified  on  account 
of  bias  is  a  question  of  fact.  Whether  a  ju- 
ror is  disqualified  on  account  of  relationship 
to  the  prosecutrix  is  likewise  a  question  of 
fact;  but  the  inquiry,  in  the  absence  of  waiv- 
er by  the  accused,  extends  only  to  the  exist- 
ence of  the  relation  and  to  the  degree  thereol 
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If  related  to  the  prosecutrix  within  the  pro- 
hibited degree,  the  law  declares  the  disquali- 
fication. We  are  of  the  opinion,  therefore, 
that  the  court  erred  in  refusing  the  new  trial 
upon  this  ground  of  the  motion. 

Judgment  reversed. 

All  the  Justices  concur. 


(27  Ga.  App.  336) 

GRESHAM    V.    RUBIN.    (No.    12036.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  3,  1921.) 

(ByUahuB  by  the  Court.) 

Certiorari  ^=»68— Petition  for  certiorari  prop- 
erly overruled  when  evidenoe  supported  ver- 
diet. 

There  being  evidence  to  support  the  verdict 
rendered  in  the  municipal  court,  the  judge  of 
the  superior  court  did  not  err  in  overruling  the 
petition  for  certiorari,  which  complained  of  the 
verdict  only  upon  the  grounds  that  it  was  con- 
trary to  law  and  without  evidence  to  support  it 

Error  from  Superior  Ck>urtt  Fulton  0>un- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  by  W.  B.  Gresham  against  Sol 
Bubin.  Judgment  for  defendant  and  petition 
for  certiorari  overruled  by  the  superior  court, 
and  plalntifT  brings  error.    Affirmed. 

Neufollle  &  Neufoille,  of  Atlanta,  for 
plaintiff  In  error. 

Bosser,  Slaton,  Phillips  &  Hopkins,  of  At- 
lanta, for  defendant  In  error. 

STEPHENS,  J.  Bubin  contracted  with 
Flury  to  purchase  from  Flury  a  described 
"house  and  lot  completely  furnished/'  and 
contracted  with  Gresham,  a  real  estate  bro- 
ker who  negotiated  the  sale,  to  pay  Gresh- 
am's  commission  In  the  event  that  he  (Bubin) 
should  wrongfully  fall  to  comply  with  the 
contract  to  purchase.  Bubin  refused  to 
complete  the  purchase  and  also  refused  to 
pay  Gresham's  commission.  Upon  being 
sued  by  Gresham  for  the  commission,  Bubin 
contended  that  he  did  not  owe  It,  since  he 
had  not  wrongfully  failed  to  comply  with  his 
contract  with  Flury,  but  had  been  prevented 
from  so  doing  by  reason  of  Flury's  breach 
of  contract  in  refusing  to  deliver  all  the  house- 
hold furniture  included  in  the  terms  of  the 
contract.  This  was  controverted  by  Gresh- 
am. There  was  evidence  in  support  of 
each  of  these  contentions.  There  was  a 
further  Issue  of  fact  as  to  whether  Bubin 
refused  to  comply  with  his  contract  with 
Flury,  upon  the  ground  that  Flury  would 


not  deliver  all  the  household  furniture.  The 
verdict  was  for  the  defendant;  the  plaintUTs 
petition  for  certiorari,  based  upon  the  gener- 
al grounds  only,  was  overruled;  and  to  this 
ruling  the  plaintiff  excepted. 

It  is  not  necessary  to  add  anything  further 
to  what  is  said  in  the  headnote. 

Judgment  affirmed. 

JENKINS,,  P.  J.,  and  HILL,  J.,  concur. 


(27  Ga.  App.  337) 
VESSEL  V.  HILL.    (No.  12040.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  8,  192L) 

(Syllabus  by  the  Court.) 

1.  Contlnuaaoe  #=9l9— Denial  because  of  de- 
fendant's alisenoe  when  not  accounted  for  not 
abuse  of  discretion  fhouoii  third  person's 
rights  prejudiced. 

In  the  absence  of  any  legal  showing  de- 
manding a  continuance  upon  the  ground  of  the 
absence  of  a  party  to  the  case,  as  required  by 
GivU  Code  1910,  |  6717,  this  court  cannot  hold 
that  the  trial  judge  abused  his  discretion  in  re- 
fusing to  grant  a  motion  to  continue,  made  by 
the  defendant's  counsel,  upon  the  ground  of  the 
defendant's  absence,  when  upon  the  hearing  on 
the  motion  the  defendant's  absence  could  in 
no  wise  be  accounted  for,  and  it  affirmatively 
appeared  that  he  had  received  actual  notice  of 
the  time  and  place  of  trial.  This  is  true  even 
though  the  rights  of  a  third  person  not  a  party 
to  the  record  might  be  prejudiced  by  the  de- 
fendant's failure  to  appear  and  defend  the  case 
when  certain  property  belonging  to  the  defend- 
ant, which  might  be  subjected  to  a  judgment  in 
behalf  of  the  plaintiff,  might,  in  the  event  the 
defendant  prevailed,  inure  to  the  benefit  of  such 
third  person  and  satisfy  a  judgment  which  the. 
latter  might  obtain  in  a  suit  which  he  has  pend- 
ing against  the  defendant 

2.  Other  grounds  of  motion  abandoned. 

All  other  grounds  of  the  motion  for  a  new 
trial  are  expressly  abandoned. 

Error  from  City  Court  of  Newnan;  W.  A. 
Post,  Judge. 

Action  by  B.  Lu  HUl  against  Epb  Vessel. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Wm.  Y.  Atkinson  and  Stanford  Arnold, 
both  of  Newnan,  for  plaintiff  in  error. 

W.  G.  Post,  of  Newnan,  for  defendant  In 
error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


^s»For  other  casea  see  same  topic  and  KBT-NT7MBBR  in  all  Key-Numbered  Disests  and  Indexes 
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(27  Ga.  App.  300) 

VEAL  V.  STATE.     (No.   12515.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 


(SyUahiu  hy  the  Court.) 

I.  Criminal  law  ^=9595(10)— Denial  of  con- 
tinuance on  ground  that  testimony  of  alisent 
witness  would  not  be  admissible  held  not  an 
abuse  of  discretion. 

Tlie  defendant  waa  charged  with  an  assault 
and  battery,  and  he  made  a  motion  for  a  con- 
tinuance of  the  case  on  the  ground  of  the  ab- 
sence of  a  material  witness.     Upon  the  hear- 
ing of  the  motion  the  defendant  testified  that 
he  expected  to  prove  by  the  absent  witness 
that  a  few  days  before  the  assault  he    (the 
witness)  saw  the  prosecutor  pass  the  defend- 
ant and  ''throw  his  hand  on  his  pistol,'*  and 
that  he  also,  prior  to  the  difficulty,  heard  the 
prosecutor  threaten  to  kill  the  defendant.     It 
was  not  shown,  however,   that  the  menacing 
movement  of  the  prosecutor  was  seen  by  the 
defendant  or  the  threat  heard  by  him,  or  that 
lie  had  been  informed  of  either  before  the  as- 
sault and  battery  was  committed.     The  court 
denied  the  continuance,  holding  that  the  evi- 
dence would  not  be  admissible  if  the  witness 
were  present.    This  judgment  was  excepted  to 
on  the  following  grounds: 

The  evidence  of  the  absent  witness  would 
have  tended  strongly  to  illustrate  the  motive 
with  which  the  defendant  acted  at  the  time  of 
the  difficulty. 

Because  the  ruling  of  the  court  was  tanta- 
mount to  declaring  that  the  defendant  could  not 
show  the  previous  conduct  of  the  prosecutor  as 
illustrating  the  necessity  on  his  part  for  doing 
something  in  his  defense  at  the  time  of  the 
difficulty,  when  the  prosecntor  attempted  to 
draw  his  pistol  on  the  defendant. 

Because  the  ruling  of  the  court  was  tanta- 
mount to  declaring  that  any  evidence  as  to  the 
previous  relation  between  the  parties  was  not 
admissible,  thereby  shutting  the  defendant  off 
from  offering  any  testimony  except  his  own 
statement  going  to  show  that  the  conduct  of 
the  prosecutor  at  the  time  of  the  difficulty  was 
such  as  to  reasonably  justify  the  defendant  in 
apprehending  serious  bodily  injury  and  to  fur- 
nish a  justification  for  the  assault  and  battery 
administered  to  the  prosecutor. 

Held,  it  does  not  appear  that  the  court,  for 
any  reason  assigned,  abused  its  discretion  in 
denying  the  continuance. 

2.  I  Rstructlont  not  erroneont. 

None  of  the  instructions  complained  of, 
when  considered  in  connection  with  the  rest 
of  the  charge  of  the  court  and  the  facts  of  the 
case,  show  reversible  error. 

3.  Criminal  law  ^=>  1 064 (4)— Ground  of  motion 
for  new  trial  did  not  raise  question,  where 
it  did  not  tbow  to  whom  excluded  testimony 
ro/orred.  - 

A    ground  of  the  motion  for  a  new  trial 
complains  that  on  cross-examination  of  a  nam- 
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ed  witness  the  court,  upon  motion  of  the  state, 
excluded  the  following  testimony:  ''I  have  not 
plotted  to  kill  him,  nor  made  any  remarks  that 
I  was  going  to."  The  ground  does  not  disclose 
what  person  the  pronoun  "him"  refers  to,  and 
an  examination  of  the  brief  of  evidence  would 
be  necessary  to  ascertain  this  fact  Under  re- 
peated rulings  of  the  Supreme  C!ourt  and  of 
this  court,  that  a  ground  of  a  motion  for  a  new 
trial  will  not  be  considered  unless  it  is  com- 
plete and  understandable  within  itself,  this 
ground  is  too  indefinite  and  incomplete  to  raise 
any  question  for  determination  by  this  court. 

4.  Criminal  law  ^s>935(l)— New  trial  properiy 
denied  when  verdict  demanded. 

The  verdict  was  demanded  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 


Error  from  City  CJourt  of  Dublin;  S.  W. 
Sturgls,  Judge. 

W.  T.  Veal  was  convicted  of  assault  and 
battery,  and  he  brings  error.    Affirmed. 

J.  S.  Adams  and  R.  Earl  Camp,  both  of 
Dublin,  for  plaintiff  (n  error. 

Wm.  Brunson,  Sol.,  of  Dublin,  tor  the 
State. 

BROTLES,  O.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Ga.  App.  820> 
BRINKLEY  V.  STATE.     (No.   12571.) 

(Court  of  Appeals  of  Georgia,  Divlaion  No.  1. 

July  28,  1921.) 

(Syllabus  hy  the  Oourt.) 

Motion  for  new  trial  properly  overruled. 

The  grounds  of  the  motion  for  a  new  trial 
which  have  the  approval  of  the  trial  judge  are 
without  merit.  The  evidence  fuUy  authorized 
the  conviction  of  voluntary  manslaughter.  For 
no  reason  assigned  waa  it  error  to  overrule  the 
motion  for  a  new  triaL 

Error  from  Superior  Court,  Wheeler  Coun* 
ty ;  Eschol  Graham,  Judge. 

Edmond  Brinkley  was  convicted  of  volun- 
tary manslaughter,  and  he  brings  error. 
AfiKrmed. 

Wm.  B.  Kent,  of  Alamo,  for  plaintiff  in  er- 
ror. 

M.  H.  Boyer,  SoL  Gen.,  of  Hawklnsville^ 
for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


^=»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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(27  Oa.  App.  349) 

SPARKS  4  HUDSON  v.  FORT  ^  «l. 
(No.  12539.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  8,  1921.) 

(Bylldbua  "by  the  Court,) 

4.  Roplovin  ^s»59^— Desoription  of  monty  bald 
insufflcietit 

A  petition  in  trover  describes  the  property 
in  the  possession  of  the  defendants  as  "$2,600  in 
lawful  money  which  was  deposited  with  said  de- 
fendants, it  being  the  said  $2,500  which  was 
delivered  to  said  defendants  by  petitioner  on  or 
about  the  5th  day  of  November,  1919,  and  to  bo 
returned  to  your  petitioner  when  said  defend- 
ant8[?]  should  request  the  same,"  and  alleges 
that  "the  said  defendants  converted  said  money 
and  have  failed  and  refused  to  deliver  said  mon- 
oy  to  your  petitioners  on  demand,"  and  "refuse 
to  pay  the  hire  thereof,  which  is  7  per  cent, 
per  annum  from  the  time  of  the  conversion." 
A  further  description  of  the  property  was  add- 
ed by  amendment  as  follows:  "Twenty -five 
hundred  dollars  in  lawful  money  of  the  Unit- 
ed States  and  legal  tender  for  all  debts  on  the 
2d  day  of  April,  1920,  and  said  property,  to 
wit,  $2,500,  was  and  is  the  said  sum  of  $2,500 
which  went  into  the  possession  of  the  defend- 
ants named  in  this  suit  on  the  5tb  day  of  No- 
vember, 1919,  and  was  by  the  defendants  to  be 
deposited  in  the  Farmers'  State  Bank,  located 
in  Lumpkin,  (^a.,  and  to  be  returned  to  plaintiffs 
after  90  days  from  November  5»  1919,  when 
called  for  by  the  plaintiffs,  and  plaintiffs  aver 
that  the  same  was  deposited  in  the  Farmers' 
State  Bank,  which  the  said  defendants  agreed 
to  do."  Hel^  the  description  of  the  property 
for  which  a  recovery  is  sought  Is  too  vague 
and  indefinite,  and  the  judgment  sustaining  a 
demurrer  on  this  ground  was  proper.  McEl- 
hannon  v.  Farmers'  Alliance  Warehouse  Co.,  95 
Oa.  670,  22  8.  B.  686;  Id.,  96  Oa.  891,  25 
S.E.  556. 

2.  Replevin  «s»59— Property  nvst  be  to  do- 
scribed  that  It  oan  be  seized. 

In  an  action  of  trover  it  is  essential  that 
the  property  sought  to  be  recovered  be  describ- 
ed with  such  particularity  as  will  enable  the 
court  to  seize  It  and  make  restitution  in  the 
event  of  recovery.  McBlhannon  Case,  Supra; 
Cooke  y.  Bryant,  108  Oa.  727,  80  S.  B.  435. 

3.  Replevin  ^=s»59  —  Description  of  property 
must  distinguish  It  from  general  dass. 

In  an  action  of  trover  "the  petition  must 
definitely  identify  the  property  by  a  particular 
description,  or  by  a  general  description  cou- 
pled with  such  additional  allegations  as  to  the 
time  and  place  or  manner  of  the  taking  or  con- 
version as   plainly  to  isolate  the   thing  sued 


for  from  the  general  dass  to  which  it  belongs." 
Collins  y.  West,  6  Oa.  App.  429,  68  S.  B.  540; 
26  Am.  A  Bng.  Bnc.  of  Law,  pp.  804,  806L 

Brror  from  Superior  Gonr^  Stewart  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  by  Sparks  &  Hudson  against  O.  A. 
Fort  and  others.  Judgment  for  defendants 
on  demurrer,  and  plaintiff  brings  error. 
Afilrmed. 

Ohas.  W.  Worrlll,  of  Outhbert,  and  Geo. 
T.  Harrell,  of  Lumpkin,  for  plaintiff  in  er- 
ror. 

F.  A.  Hooper  &  Son,  of  Atlanta,  for  de- 
fendants in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS^  J., 
concur. 


(S7  Oa.  App.  WD 

FLYNN-HARRIS-BULLARD    CO.    V.    BUT. 
LER.    (No.  12479.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  L 

July  26,  1921.) 

(Byllahus  by  the  Court.) 

New  trial  «s»70— Properly  denied  when  con- 
trary finding  not  demanded. 

It  is  stated  in  the  briefs  of  counsel  for 
both  parties  that  the  only  question  for  deter- 
mination by  this  court  is  whether  the  jury 
erred  in  finding  that  the  account  sued  upon  was 
not  a  mutual  account  between  the  parties.  Un- 
der the  evidence  submitted,  a  finding  that  the 
account  was  a  mutual  one  was  not  demanded* 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Ctourt,  Bryan  County; 
W.  W.  Sheppard,  Judge. 

Action  between  the  Flyim-Harris-Bullard 
Oompany  and  J.  L.  Butler.  Judgment  for 
tbe  latter,  and  the  former  brings  error.  Af- 
firmed. 

W.  F,  Slater,  of  Eldora,  and  Edwin  A. 
Ck>hen,  of  Savannah,  for  plaintiff  in  error. 

J.  Hartrldge  Smith,  of  Savannah,  tor  de- 
fendant in  error. 

BROYLES,  O.  J.    Judgment  afitoned. 

LUKE  and  BLOODWORTH,  JJ.,  ooQcor. 
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(27  Oa.  App.  331) 

TYGART  V.  DOMESTIC  ELECTRIC  CO. 

* 

DOMESTIC  ELECTRIC  CO.  V.  TYQART. 

(N08.  11582,  11583.) 

{Court  of  Appeals  of  Georgia,  Division  Now  2. 

Aag.  3,  1921.) 

(Syttalms  hy  the  Oavri,) 

Rulings  of  Supromo  Court  followed. 

Under  the  rulings  of  the  Supreme  Court  on 
the  questions  certified  to  it  in  this  case  (107 
S.  E.  806) »  the  judgment  of  the  lower  court  is 
affirmed,  and  as,  under  these  rulings  of  the  Su- 
preme Court,  the  questions  raised  by  the  cross- 
bill are  no  longer  involved  in  the  case,  the 
cross-bill  is  dismissed. 

Error  from  City  Oourt  of  NaBhville;  W.  E. 
Smith,  Judge. 

Action  between  S.  T.  Tygart  and  the  Do- 
mestic Electric  Company.  Judgment  for  the 
Electric  Company,  and  Tygart  brings  error, 
and  the  Electric  Company  brings  a  cross-bill 
of  exceptions.  Judgment  affirmed,  and  cross- 
bUl  dismissed,  in  conformity  to  Supreme 
Court's  answers  to  certified  questions  (107 
8.  E.  866). 

Story  ft  Story,  of  Nashyille,  for  plaintiif 
in  error. 

Etherldge,  Sams  &  Etherldge,  of  Atlanta, 
and  J.  P.  Knight,  of  Nashville,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  afiirmed.  Cross- 
bill dismissed. 

JENKINS,  P.  J.,  and  STEPHENS  and 
HUaU  JJ.,  concur. 


vn  Ga.  App.  81d) 

LATTIMORE  v.  STATE.    (No.  12568.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1* 

Joly  26,  ld21.) 

(ByUabuB  by  the  Court.) 

1.  Ciimlaal  law  «b9822(I)  «-  Exoerpt  fron 
cliarge^  not  erroneous  In  oonneotion  with  en- 
tire eharge^  not  o>^und  for  new  trial. 

When  considered  in  connection  with  tho 
entire  charge,  there  is  no  error  in  the  excerpt 
therefrom  of  whidi  complaint  is  made  in  the 
amendment  to  the  motion  for  a  new  trial. 

2.  Crinlnal  law  «s»935(l)— New  trial  pro|ierly 
denied  when  evidence  ample. 

There  was  ample  evidence  to  authorise  the 
verdict;  the  presiding  judge  approved  it,  and 
properly  overruled  the  motion  for  a  new  triaL 

E^rror  from  Superior  Court,  Bibb  County; 
H.  A«  Matliews,  Judge. 

Marion    Lattimore   was   convicted  of   an 
offense,  and  brings  error.    Affirmed. 


V.  STATE  245 

8.S.) 

John  B,  Cooper  and  W.  O.  Cooper,  Jr.,  botb 
of  Macon,  for  plaintiff  in  error. 

Chas.  H.  Garrett,  Sol.  Qen.,  of  Macon,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BBOYLES,  a  J.,  and  LUKE,  J.»  concur. 


(27  Oa.  App.  M4) 
DAVIS  V.  MESLER.    (No.  12310.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  3,  1921.) 

(BylUtuM  5y  tU  Court.) 

Appeal  and  error  #s»369,  655(2)-— Where  case 
submitted  subject  to   paymeat  of  cost  aad 
admission  to  bar  of  attorney  bill  of  excep- 
tions dismissed  wbes  conditions  not  oomplled 
with. 
This  case  having,  upon  its  call,  been  sub- 
mitted to  this  court  subject  to  the  payment  of 
costs   and  the  admission  to   the  bar  of  this 
court  of  the  attorneys  appearing  for  the  plain- 
tiff in  error  within  ten  days,  and  no  compliance 
having  been  made  with  either  of  these  condi- 
tions, the  bm  of  exceptions  is  hereby  dismissed. 

Error  from  Superior  0>urt,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  between  J.  L.  Davis  and  C.  H.  Mes- 
ler.  Judgment  for  -the  latter,  and  the  former 
brings  error.    Bill  of  exceptions  dismissed. 

(dements  ft  Clements,  C.  R.  Johnson,  and 
J.  L.  Wimberly,  all  of  Macon,  for  plaintiff  in 
error. 

Miller  ft  Garrett,  of  Macon,  for  defendant 
in  error. 

PER  CURIAM.  The  bUl  of  exceptions  is 
hereby  dismissed. 

JENKINS,  P.  J.,  and  STBXPHBNS  and 
HILIi,  JJ.,  concur. 

(27  Oa.  App.  310) 
POWELL  V.  STATE.    (No.   12562.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26.  1921.) 

'    (Syllabus   by   the   Court.) 

1.  Jury  ^=>67 (2)— Nominal  Interest  of  sheriff 
as  prosecutor  not  ground  for  ohalleaoe  to  the 
array. 

.  The  challenge  to  the  array  of  Jurors  pnt 
upon  tiie  defendant  is  without  merit,  since  it 
does  not  appear  that  the  sheriff,  who  performed 
the  mere  ministerial  act  of  snmmoning  the 
jury,  had  more  than  a  nominal  interest  bx  ap- 
pearing as  prosecutor  upon  the  indictment. 


2.  Criminal  law  ^s»ii72(9)— >lnstruetion  as  to 
reoommending  punishment  as  for  a  misde- 
meanor not  harmful  to  defendant. 

No   error  harmful  to  the  defendant  was 
shown  by  the  assignment  of  error  upon  the  in- 
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fitruction  of  tlie  court  that  if  the  Jury  Baw  fit  to 
do  so  they  could  find  the  defendant  guilty,  and 
recommend  that  he  be  punished  as  for  a  misde- 
meanor, and,  if  the  judge  should  approve  the 
recommendation,  he  would  be  puniidied  tm  for 
a  misdemeanor. 

3.  Denial  of  new  trial  not  arror. 

The  evidence  authorized  the  defendant's 
conviction,  and  it  was  not  error,  for  any  rea- 
son assigned^  to  overrule  the  motion  for  a  new 
trial. 

Error  from  Superior  Conrt,  Walker  Coun- 
ty ;  Moses  Wright,  Judge. 

Fred  i^owell  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Rosser  ft  Shaw,  of  La  Fayette,  for  plaintiff 
!n  error. 

B.  S.  Taylor,  Sol.  Gen.,  of  Summervllle,  and 
James  F.  Kelly,  of  Rome,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOOD  WORTH,  J., 
concur. 


(27  Ga.  App.  802) 

MARTIN   &   LANIER   PAINT  CO.  V.  DAN- 
lELS.     (No.  12517.) 

« 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

July  26, 1921.) 

(SyUaJma  hy  Eiiiarial  Staff.) 

I.  Appeal  and  error  ^=9f040(l3)  —  New  trial 
not  granted  for  error  In  ovorrnffng  demurrers 
from  which  no  Injury  resulted. 

A  new  trial  will  not  be  granted  for  error  in 
overruling  special  demurrers  to  the  amended 
answer  where  it  appears  with  reasonable  cer- 
tainty that  no  injury  resulted. 


2.  Evidence  ^s» 1 85 (I)— Carbon  ooples  admis- 
sible without  notice  te  produce;  "copies." 

Duplicate  or  carbon  copies  of  letters  made 
by  the  same  pencil  at  the  same  time  are  not 
''copies,'*  but  duplicate  originals,  and  could  be 
introduced  in  evidence  without  notice  to  pro- 
duce. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Copy.] 


3.  Evidence  ^s»l87  — >  Letters  admissible  not- 
withstanding affidavits  on  notice  to  produce 
stating  the  letters  were  not  recdived. 

Where,  in  response  to  notice  to  produce 
certain  letters  claimed  to  have  been  mailed  to 
plaintiff,  affidavits  of  all  of  the  members  of  the 
firm  stating  that  no  such  letters  were  ever  re- 
ceived were  read,  such  affidavits  were  not  ad- 
missible evidence  on  the  trial,  and  where  they 
were  not  put  in  evidence  they  were  properly 
disregarded  in  passing  on  the  admissibility  of 
duplicates  of  the  letters. 

4.  Sales  ^=»340,  358(1)— Remedy  for  counter- 
mand of  order  Is  suit  for  breach;  letter  coun- 
termanding order  held  admissible^  though  or- 
der not  subject  to  countermand. 

Though  an  order  for  goods  was  not  subject 
to    countermand,    a   letter    countermanding    it 


was  admissible  In  a  suit  on  an  open  account, 
since  if  the  order  was  in  fact  countermanded, 
the  seller's  remedy  was  by  suit  for  breach  of 
the  contract,  and  not  by  action  on  open  ac- 
count. 

Error  from  City  CJourt  of  Blakely;  A.  H. 
Gray,  Judge. 

Action  by  the  Martin  ft  Lanier  Paint  Com- 
pany against  J.  B.  Daniels.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

E.  Ik  Smith,  of  SMison,  for  plaintiff  in  er- 
ror. 

B.  W.  Fortson,  of  Arlington,  for  defendant 
in  error. 

BROYLES,  C.  J.  1.  The  court  did  not  err 
in  allowing  the  amendment  to  the  defend- 
ant's answer. 

2.  The  amended  answer  was  not  subject  to 
general  demurrer. 

[1]  3.  (Conceding  that  the  court  erred  in 
overruling  some  of  the  special  demurrers  in- 
terposed to  the  amended  answer,  it  appears 
with  reasonable  certainty  from  the  facta  of 
the  case  that  no  injury  resulted  to  the  plain- 
tiff in  error,  and  therefore  a  new  trial  will 
not  be  granted  because  of  such  errors.  See, 
in  this  connection,  Wrightsville  &  Tennille  B. 
Co.  V.  Vaughan,  9  Oa.  App.  371(5),  71  8.  E. 
601. 

4.  Upon  the  call  of  the  case  for  trial,  coun- 
sel for  the  plaintiff  company,  in  response  to 
a  notice  from  the  defendant  to  produce  cer- 
tain letters  alleged  to  have  been  mailed  to  the 
plaintiff,  read  affidavits  from  ail  the  partners 
of  the  plaintiff  company  showing  that  no 
such  letters  had  ever  been  received  by  them 
or  the  compimy.  Subsequently,  upon  the 
trial,  the  defendant  was  permitted,  over  the 
plaintiff's  objection,  to  prove  that  he  had 
written  such  letters  to  the  plaintiff  com- 
pany, and  had  properly  addressed  and 
stamped  the  envelopes  and  placed  them  in 
the  post  office;  that  his  return  address  was 
upon  the  envelopes,  and  that  the  letters  had 
never  been  returned  to  him ;  that  the  letters 
which  he  (the  defendant)  held  in  his  hands 
were  duplicate  or  carbon  copies  of  the  letters 
mailed  to  the  plaintiff  company — ^that  tiiey 
were  made  by  the  same  pencil  at  the  same 
time.  The  plaintiff  objected  to  this  evidence, 
and  also  to  the  introduction  of  the  letters 
themselves,  on  the  grounds  that  the  originals 
of  the  letters  had  not  been  sufficiently  ao 
counted  for  to  authorize  the  introduction  of 
secondary  evidence,  and  that  the  evidence  was 
irrelevant  and  inunaterial,  since  the  uncon- 
tradicted affidavits  of  all  the  members  of  the 
plaintiff  company,  which  were  read  in  re- 
sponse to  the  notice  to  produce  the  letters*, 
showed  that  the  letters  had  never  been  re- 
ceived by  the  company,  and  therefore  the 
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presumption  that  they  had  been  received  waa 
completely  rebutted.  Another  ground  of 
objection  to  one  of  the  letters  was  that  it 
countermanded  the  order  for  the  goods  in 
question,  whioh  order  was  not  subject  to 
countermand.  These  grounds  were  properly 
overruled,  for  the  following  reasons: 

[2]  First,  the  letters  admitted  in  evidence 
were  not  copies,  but  were  "duplicate  orig- 
inals," and  could  have  been  introduced  in  evi- 
dence without  any  notice  "to  produce."  Bow- 
man &  Tarpley  v.  Atlantic  Ice  &  Coal  Co., 
19  Ga.  App.  115(2),  117,  91  8.  B.  215,  and 
citations. 

[3]  Second,  the  affidavits  of  the  members 
of  the  plaintiff  company,  read  in  response 
to  the  notice  to  produce,  were  not  admissible 
evidence,  and  were  not  put  in  evidence  dur- 
ing the  trial  of  the  case,  and  were  properly 
disregarded  by  the  court 

[4]  l^lrd,  the  fact  that  <me  of  the  let- 
ters countermanded  the  order  which  was  not 
subject  to  countermand  did  not  render  the 
letter  inadmissible.  The  plaintiff  was  suing 
upon  an  open  account,  and  while  the  order 
for  the  goods  sold  provided  that  it  was  not 
subject  to  countermand,  yet  if  the  defendant 
did  in  fact  countermand  it  before  the  goods 
were  shipped,  while  this  would  not  relieve 
him  from  liability,  the  plaintiff  could  not 
maintain  an  action  upon  an  open  account  for 
goods  sold  and  delivered,  but  would  have  to 
sue  for  a  breach  of  the  contract 

5.  The  evidence  authorized  a  finding  that 
the  goods  shipped  to  the  defendant  were  not 
the  goods  ordered  by  him,  and  the  verdict 
In  his  f&vor  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant 
B,  new  trial. 

Judgment  affirmed. 

liUKB  and  BLOODWORTH,  JJ.,  concur. 


(27  Ga.  App.  844) 

LACEY  V.  FOREHAND.    (Na.  12312.) 

<Conrt  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  8,  1921.) 

(8yHabu$  6y  ike  Court.) 

Master  and  torvant  ^=»30f  (I),  332(1)— Parent 
mm4  ehlld  «=»13(I)--Evldence  held  to  make 
qaestioa  for  Jury  whether  son  was  enganed 
l«  father's  business  when  driving  car;  par- 
oat  not  liable  for  child's  torts  unless  his 
agent;  rdatlea  may  arise  by  Implication; 
''bmsinena." 

A  minor  son,  while  driving  an  automobile 
belonging  to  his  father,  collided  with  and  dam- 
aged the  automobile  of  the  plaiDtiff.  The  evi- 
dence presented  an  issue  for  the  jury  as  to 
whether  at  the  time  of  the  accident  the  son 
was  acting,  expressly  or  bj  implication,  for  his 
father   aa4  within  the  scope   of  his  father's 


FOREHAND  oAT 

S.B.)  •^*' 

business.  The  Judgment  of  nonsuit  was  exi  «ne- 
ous. 

.  [Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Busi- 
ness.] 

Error  ftom  City  Oonrt  of  Oglethorpe;  E. 
L.  Greer,  Judge. 

Action  by  J.  H.  Lacey  against  T.  C.  Fore- 
hand. Judgment  of  nonsuit,  and  defendant 
brings  error.    Reversed. 

Jere  M.  Moore  and  John  B.  Guerry,  both 
of  Montezuma,  for  plaintiff  in  error. 

Gilbert  0.  Robinson,  of  Monteznma,  for  de- 
fendant in  error. 

HlUi,  J.  This  case  Is  here  on  exceptions 
to  a  ludgment  awarding  a  nonsuit.  The 
facta,  substantially  stated,  are  as  follows: 
The  defendant  was  the  owner  of  an  auto- 
mobile. He  could  not  drive  it  himself,  but 
his  wife  and  his  son,  18  years  of  age,  when 
the  defendant  desired  to  nse  the  car  in  his 
general  business,  acted  as  his  diaufleur,  driv- 
ing the  car  for  him;  and  his  business  includ- 
ed his  "going  to  town  with  his  wife  or  son 
driving  or  attending  to  his  business."  This 
car,  while  being  driven  by  his  son,  collided 
with  the  plaintUTs  car,  causing  the  injuries 
for  which  the  suit  was  brought.  The  colli- 
sion occurred  while  the  car  waa  coming 
from  the  town  of  Montezuma  to  the  de- 
fendant's home,  about  3%  miles  away.  The 
son  had  been  away  from  home  and  was  on 
his  way  back  homa  The  defendant  did  not 
know  that  his  son  was  returning  home,  and 
was  absent  himself  from  home  at  the  time. 
His  wife,  who  did  know  that  the  son  was 
returning  home  that  night,  took  the  car  in 
question  to  Montezuma  for  the  purpose  of 
meeting  the  son  and  bringing  him  home, 
and  when  returning  home  she  turned  the  car 
over  to  him  to  drive  home,  sitting  by  his 
side  on  the  front  seat.  There  were  other 
companions  with  the  son,  riding  in  the  car. 
While  the  defendant  did  not  know  that  the 
son  was  coming  home  that  night,  he  recogniz- 
ed that  it  was  his  duty  as  parent  to  have 
him  brought  home  from  Montezuma,  and 
that  the  use  of  the  car  by  his  wife  for  the 
purposes  stated,  while  without  his  knowl- 
edge, was  "all  right,"  and  it  was  "all  right" 
for  his  son  to  drive  the  car  on  the  occasion 
in  question.  At  the  conclusion  of  the  evi- 
dence a  nonsuit  was  granted  on  the  ground 
that  the  relation  of  master  and  servant,  or  of 
princlphl  and  agent,  between  the  father  and 
the  son  did  not  prima  fade  appear  so  as  to 
create  a  liability  against  the  father  for  the 
tort  of  the  son.  It  is  well  established  that 
such  a  relationship  must  appear  in  order 
to  create  a  liability  for  the  tort  of  a  minor 
child. 

The  controlling  question  in  this  case  is 
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fully  and  exhaustively  considered  by  the  Su- 
preme Court  in  the  case  of  Griffin  v.  Bussell, 
144  Ga.  275,  87  S.  E.  10,  L.  B.  A.  1916F,  216, 
Ann.  Cas.  1017D,  994.  In  that  case  Justice 
Lumpkin,  speaking  for  the  court,  stated  that 
"it  may  be  taken  as  settled  law  In  this 
state  that  a  father  is  not  liable  for  the  tort 
of  a  minor  child,  with  which  he  was  in  no 
way  connected,  which  he  did  not  ratify,  and 
from  which  he  did  not  derive  any  b^ieflt, 
merely  because  of  the  relation  of  parent 
and  child,"  and  that  ruling  is  in  accoird  with 
the  decisions  of  this  court  in  the  cases  of 
Schumer  ▼.  Beglster,  12  Oa.  App.  743,  78 
S.  E.  731,  and  Quinn  v.  Neal,  19  6a.  App. 
484,  91  &  E.  786.  Although  these  decisions 
of  this  court  may  seem  to  conflict  with  that 
of  the  Supreme  Court,  supra,  a  careful  con- 
sideration of  the  facts  of  the  cases  shows 
that  the  conflict  is  simply  apparent;  the 
cases  are  distinguishable  on  the  facts,  and 
the  legal  conclusions  are  entirely  harmonious* 
These  decisions  are  also  in  harmony  with  the 
decisions  of  other  courts  involving  the  same 
guestion.  Any  seeming  conflicts  in  the  de- 
cisions arise  from  difTerences  in  construing 
and  applying  the  rule  that  a  master  is  liable 
for  the  negligesice  of  the  servant  only  when 
the  servant  is  "acting  in  the  scope  of  his 
employment'';  there  being  some  differences 
in  the  opinions  as  to  what  was  an  act  within 
the  scope  of  the  servant's  employment,  or 
what  was  an  act  in  regard  to  the  master's 
business,  and  what  was  comprehended  by 
the  term  "business."  The  relation  of  agent 
or  servant  frequently  arises  by  implication 
as  well  as  expressly.  As  stated  in  Civil 
Code  1910, 18569: 

"The  relation  of  principal  and  agent  arises 
wherever  one  person,  expressly  or  by  impUca- 
tioD,  authorizes  another  to  act  for  him,  or 
subsequenUy  ratifies  the  acts  of  another  in  his 
behalf." 

The  word  "business^*  Is  commonly  employ- 
ed in  connection  with  an  occupation  for 
livelihood  or  profit,  but  it  Is  not  limited  to 
such  pursuits.  And  the  fact  that  an  agency 
is  not  a  business  agency,  or  the  service  of 
a  servant  or  minor  child  is  not  remunerative 
service,  does  not  illustrate  the  question  as  to 
liability  devolving  upon  the  master  or  parent 
for  the  tort  of  either  the  servant  or  the  mi- 
nor child.  In  the  case  of  Griffin  ▼.  Bussell, 
supra,  the  Supreme  Court  extended  this  rela- 
tionship of  agency  to  apply  to  the  act  of  a 
parent  who  had  furnished  an  automobile  for 
the  comfort  and  pleasure  of  himself  and 
family.  Soma  of  the  cases  cited  by  Justice 
Lumpkin,  in  his  exhaustive  review  of  the 
question  In  that  case  throw  considerable 
light  on  the  question  now  under  consideration 
by  this  court  and  make  a  very  wide  and 
elastic  application  of  the  relationship  or 
agency  which  must  exist  between  the  parent 
and  child  or  naster  and  servant,  In  order  to 


give  rise  to  a  liability  on  the  part  of  the 
former  for  the  tort  of  the  latter. 

In  Lashbrook  v.  Patten,  1  Duv.  (Ky.)  316, 
a  minor  son,  while  driving  his  two  sisters  to 
a  picnic  in  his  father's  carriage,  drawn  by 
his  father's  horses,  and  with  his  father's  ap- 
probation, all  of  the  children  being  members 
of  his  father's  family,  through  negligence 
ran  against  the  carriage  of  another,  causing 
damage.    The  Court  of  Appeals  said : 

'*The  son  must  be  regarded  as  in  the  father's 
employment,  discharging  a  duty  usually  per- 
formed by  a  slave,  and  therefore  must,  for  the 
purposes  of  this  suit,  be  regarded  as  his  fa- 
ther's servant" 

In  the  case  of  8towe  v.  Morris,  147  Ky. 
880^  144  S.  W.  62,  39  L.  B.  A«  (N.  S.)  224, 
a  motorcar  was  kept  by  a  man  for  the  com- 
fort and  pleasure  of  his  family,  including  a 
minor  son  and  a  daughter  as  members  of 
it    They  bad  the  right  to  use  it  as  often 
as  and  when  they  liked*    On  the  occasion  in 
question  the  son  took  the  car  at  his  own  vo- 
lition, and  at  his  suggestion  carried  his  sis- 
ter and  three  other  ladies  for  a  ride.    While 
he  was  driving  the  machine  he  carelessly 
ran  down  and  injured  a  boy  on  a  bicycle 
The  father  was  held  liable  on  the  ground 
that,  the  madiine  having  been  provided  for 
the  comfort  and  pleasure  of  the  fanUly,  and 
the  son  having  been  given  the  right  to  use  it 
the  son  was  to  be  treated  as  the  servant  of 
his  father  when  operating  it  (though  without 
a  special  permission  on  that  occasion)  for 
the   entertainment    of   bis   sister   and   her 
friends,  and  in  the  use  of  the  car  for  that 
purpose  the  son  was  not  performing  an  inde- 
pendent service  of  his  own,  but  was  carrying 
out  what,  within  the  spirit  of  the  matter^ 
was  the  business  of  the  father.     See,  also, 
the  case  of  McNeal  v.  McKain,  33  OkL  449. 
126  Pac.  742,  41  L.  R.  A.  (N.  S.)  775,  and  the 
case  of  Birch  v.  Abercrombie,  74  Wash.  486, 
133  Pac.  1020.  60  L.  R.  A.  (N.  S.)  B9.    In  the 
latter  case  the  court  in  its  opinion  said: 

"It  seems  too  plain  for  cavil  that  a  fatlier, 
who  furnishes  a  vehicle  for  the  customary  con- 
veyance of  the  members  of  his  family,  makes 
their  conveyance  by  that  vehicle  hfs  affair — 
that  is,  his  business— and  any  one  driving  the 
vebide  for  that  purpose  with  his  consent  ex- 
press or  implied,  whether  a  member  of  his 
family  or  another,  is  his  agent** 

Other  decisions  on  the  same  line  are  cltect 
by  Justice  Lumpkin  in  Griffin  ▼.  Bussell,  su- 
pra. The  conclusion  which  is  arrived  at — 
and  we  think  it  Is  a  sound  one — is  that  the 
scope  of  the  employment  is  necessarily  de- 
pendent on  the  circumstances,  and  that  no 
hard  and  fast  rule  can  be  laid  down,  but 
that  It^is  ordinarily  a  question  for  the  jury 
whether  or  not  a  particular  act  falls  within 
the  scope  of  the  servant's  employment  or 
that  of  a  minor  child. 

In  the  present  ease  t2ie  facts  admitted  by 
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(lot 

the  defendant  show  that  tbe  bringing  of  lils 
minor  son  home  was  regarded  by  him  as  a 
part  of  his  parental  duty,  and  for  that  pur- 
pose he  made  tl^e  furnishing  of  the  automo- 
bile his  afTair;  in  other  words,  it  was  the 
means  which  he  adopted  for  the  performance 
of  his  duty.  His  wife,  according  to  the  evi- 
dence, was  authorized  to  use  the  car  when- 
ever she  desired.  This,  it  would  seem,  would 
give  her  an  implied  permission  to  take  the 
car  and  go  to  Montezuma  for  the  purpose  of 
bringing  the  son  home.  In  that  act  she  was 
acting  as  an  agent  of  her  husband,  and  in 
allowing  the  son  to  drive  the  car  she  did  not 
extend  her  agency  beyond  its  legitimate 
scope.  Considering  this  fact,  in  connection 
'with  the  testimony  of  the  father  that  both 
the  son  and  the  wife  were  permitted  to  use 
the  car  whenever  they  desired  it,  the  con- 
elusion  inevitably  follows  that  the  son,  on 
the  occasion  in  question,  in  driving  the  car 
home,  was  fully  authorized  to  do  so,  if  not 
expressly  on  that  occasion,  yet  by  implica- 
tion; and  we  conclude  that  these  facts 
should  have  been  submitted  to  the  jury,  in 
order  that  it  might  be  determined  whether  or 
not  the  son  was,  on  the  occasion  In  question, 
engaged  in  the  business  of  his  father. 
Judgment  reversed. 

• 

JBNKINS,  P.  J^  and  STBPH1SNS,  J.,  eon- 
«or. 


<27  Oa.  App.  307) 

CHANCE  v.  STATE.    (No.  12526.) 

<Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1021.) 

fSyUabu$  If  the  Courtly 

Crinlaal  law  ^=»998  —  Rale  on  motion  to  set 
aside  Judgment  properly  denied  beoanse  me- 
tlott  not  directed  to  anything  apparent  on 
f aoa  of  reoord. 

As  the  motion  to  set  aside  the  judgment  in 
this  case  was  not  predicated  on  a  defect  ap- 
parent on  the  face  of  the  record,  the  trial  jadge 
properly  refused  to  grant  the  mle  nisi  prayed 
for. 

Srror  from  City  Court  of  CarroUton ;  Leon 
Hood,  Judge. 

M.  B^  Chance  was  convicted  of  an  offense, 
and  his  motion  to  set  aside  the  judgmoit  was 
denied,  and  he  brings  error.    Afllrmed. 

See,  also,  106  &  B.  920. 

The  bill  of  exceptions  in  this  case  states 
that— 

'The  defendant  was  tried  and  convicted  on 
J'ane  14,  1920,  and  sentenced  to  pay  a  fine  of 
$300  or  serve  6  months  in  the  county  chain 
gans-  Motion  for  new  trial  was  filed,  which  was 
dismissed  for  failore  of  defendant  to  file  a  brief 
of  evidence.  The  defendant  then  filed  an  ex- 
traordinary motion  for  new  trial*  which  was 
also  dismissed  for  the  reason  that  defendant  had 
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failed  to  file  a  brief  of  evidence.  Defendant 
then  filed  a  motion  or  presented  same  to  the 
conrt,  asking  that  the  judgment  and  sentence 
of  the  court  in  said  case  be  set  aside,  on  the 
ground  that  the  accusation  was  drawn  nnder 
section  722  of  Park's  Ann.  Penal  Code,  and  that 
the  evidence  adduced  on  the  trial  showed  that, 
if  the  defendant  was  guilty  of  anything  at  all, 
he  would  be  guilty  under  section  723a  of  Park's 
Ann.  Penal  Code;  the  defendant  asking  that 
a  mle  nisi  be  granted,  directed  to  the  solicitor 
of  the  city  conrt  of  CarroUton,  to  show  cause 
why  said  judgment  should  not  be  set  aside. 
Upon  the  motion's  being  presented  to  the  judge 
of  the  city  court  of  CarroUton,  he  refused  to 
grant  said  rule  nisi,  and  passed  the  foUowing 
order:  The  within  motion  to  set  aside  judg- 
ment haying  been  presented  to  me,  and  after 
considering  same,  it  is  ordered,  considered,  and 
adjudged  that  the  rule  nisi  prayed  for  be  and 
the  same  is  denied.  This  May  13,  1921.  Leon 
Hood,  J.  C.  0.  C/** 

Smith  &  Millican,  of  CarroUton,  for  plain- 
tiff in  error. 

Willis  Smith,  SoL,  and  Boykiii  ft  Boykin, 
all  of  Cariollton^  for  the  State. 

BliOODWaBTH,  J.  (after  stating  the 
facts  as  above).  In  Spence  v.  State,  7  Ga. 
App.  826,  68  S.  B.  444,  Chief  Judge  HiU  said: 

''A  motion  in  arrest  of  judgment  wiU  readi 
any  defect  apparent  on  the  face  of  the  record, 
not  cured  by  the  verdict,  to  whidi  a  general 
demurrer  could  have  been  successfully  inter- 
posed before  arraignment.  It  is  also  proper 
procedure  where  the  verdict  is  for  some  offense 
not  covered  by  the  charge  made  in  the  indict- 
ment As  used  in  this  connection,  the  expres- 
sion 'the  face  of  the  record'  means,  in  a  crim- 
inal case,  the  indictment  and. the  verdict;  a 
defect  on  the  face  of  the  record  exists  when 
there  is  any  inadequacy  in  the  aUegations,  not 
cured  by  the  verdict,  or  where  the  verdict  does 
not  conform  to  the  charge  in  the  indictment. 
It  is  not,  in  our  opinion,  broad  enough  to  reach 
the  charge  of  the  court  or  the  brief  of  the  evi- 
dence. These  are  parts  of  the  record  subse- 
quent to  the  trial;  and  if  the  verdict  is  con- 
trary to  the  charge  of  the  court  for  any  rea- 
son, or  contrary  to  law  for  any  reason,  or  is 
without  evidence  to  support  it,  it  is  ground  for 
a  new  trial,  and  not  for  arrest  of  judgment." 

In  Regopoulas  v.  State,  116  Ga.  696,  42  S. 
B.  1015,  Justice  Cobb  said : 

"It  has  been  repeatedly  held  by  this  court 
that  a  motion  to  set  aside  a  judgment  must  be 
based  upon  some  defect  which  appears  on  the 
face  of  the  record"— citing  Dugan  v.  McGlann, 
60  Ga.  353;  Pulliam  v.  DiUard,  71  Ga.  59§; 
Artope  V.  Barker,  74  Ga.  462;  Clark's  Cove 
Guano  Co.  v.  Steed.  92  Ga.  440,  17  S.  B.  967; 
Mize  V.  Americus  Mfg.  Co.,  109  Ga.  359,  34 
S.  B.  583. 

In  the  Regopoulas  Case,  Justice  Cobb  fur- 
ther said  (116  Ga.  p.  598,  42  S.  E.  1015) : 

"It  seems  to  be  now  settled,  so  far  as  the 
mlings  of  this  court  are  concerned,  that  the 
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only  difference  between  a  motion  in  arrest  of 
judgment  and  a  motion  to  set  aside  a  judgment 
is  as  to  the  time  within  which  each  mast  be 
made.  The  former  must  be  made  during  the 
term  at  which  the  judgment  was  rendered;  and 
the  latter  may  be  made  at  any  time  within  three 
years  from  the  rendition  of  the  judgment" 

As  the  motion  to  set  aside  the  judgment  In 
this  case  was  not  predicated  on  a  defect  ap- 
parent on  the  face  of  the  record,  the  trial 
judge  properly  refused  to  grant  the  rule  nisi 
prayed  for,  and  the  judgment  must  be  af- 
firmed. 

BROYLES  0.  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  808) 

MORROW  V.  REDDING  et  al.    (No.  12070.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1921.) 

(Syllabus  hy  the  Oourt.) 
Motion  properly  ovarrnled. 

The  court  did  not  err  in  overruling  the  mo- 
tion to  set  aside  the  judgment  in  this  case.  See 
Chance  v.  State  (No.  12526)  108  S.  £.  249,  this 
day  decided  by  this  court 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  BlliB,  Judge. 

Action  between  M.  T.  Morrow  against  Mrs. 
W.  L.  Redding  and  others.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Morrow  &  Morrow,  of  Atlanta,  for  plain- 
tiff in  error. 

W.  C.  Munday,  of  Atlanta,  for  defendants 
in  error. 

BLOODWORTH,   J.     Judgment  aftirmed. 

BROYLBS,  0.  J.,  and  LUKE,  J.,  concur. 

(27  Qa.  App.  349) 

OLIVER  et  al.  v.  GORDY.    (No.  12497.) 

(Court  of  Appeals  of  Georgia,  invision  No.  2. 

Aug.  8,  1921.) 

(Syllabua  hy  Editorial  Staff,) 

Appeal  and  error  ^=»494— Dismissed  when  bill 
or  record  does  not  show  final  Judgment. 

Where  it  does  not  appear,  either  from  the 
bill  of  exceptions  or  the  record,  that  any  final 
judgment  was  ever  rendered,  though  the  record 
preserves  exceptions  pendente  lite  to  a  judg- 
ment sustaining  demurrers  to  the  plea  and  an- 
swer, the  bill  of  exceptions  will  be  dismissed. 

Error  from  City  Court  of  Sylvania;  T.  J. 
Erans,  Judge. 

Action  by  R.  W.  Gordy  against  Henry 
Oliver  and  others.  Demurrers  were  sus- 
tained, and  defendants  bring  error.  Writ  of 
error  dismissed. 


H.  S.  White,  of  Sylvania,  for  plaintiffs  in 
error. 

M.  R.  Lufburrow,  of  Sylvania,  for  defend- 
ant in  error. 

HILL,  J.  The  exceptions  pendente  lite  to 
the  judgment  sustaining  demurrers  to  the 
defendant's  plea  and  answer  are  preserved  in 
.the  record.  It  not  appearing,  however,  either 
from  the  biil  of  exceptions  or  the  record,  that 
any  final  judgment  was  ever  rendered,  the 
motion  of  the  defendant  in  error  to  dismiss 
the  bill  of  exceptions  is  sustained.  Woodall 
V.  Harris,  22  Ga.  App.  69,  95  S.  B.  377; 
Pierce  v.  Felts,  23  Ga.  App.  665,  99  S.  E.  139 ; 
Johnson  v.  Battle,  120  Ga.  649  (2),  48  S.  E. 
128. 

Writ  of  error  dismissed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(27  Ga.  App.  343 

MAXWELL   V.   ZIEGLER-FRANKEL    MFa 
CO.    (Nos.   12465-12471.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  8,  1921.) 

(Syllabus  by  the  Oourt.) 

Appeal  and  error  ^=978 (3)  —  Judgments  sns- 
taining  demurrers  not  final  Judgments. 

In  these  cases  the  judgments  excepted  to 
were  judgments  sustaining  demurrers  of  the 
plaintiffs  to  pleas  filed  by  the  defendant.  These 
were  not  final  judgments,  and,  on  motion  of 
counsel  for  the  plaintiff  in  error  the  bills  of  ex- 
ceptions are  dismissed  as  having  been  prema- 
turely brought;  but  leave  is  granted  to  the 
plaintiff  in  error  to  treat  as  exceptions  pen- 
dente lite  the  official  copies  of  the  bills  of  ex- 
ceptions retained  in  the  office  of  the  derk  of 
the  lower  court. 

Error  from  City  Court  of  CarroUton;  Leon 
Hood,  Judge. 

Seven  actions  by  Ziegler-lTrankel  Manufac- 
turing Company,  the  All  Star  Manufacturing 
Company,  the  Totty  Trunk  &  Bag  Company, 
the  Queen  Costume  Company,  Greenbaum  & 
Sons,  Wilson  &  Co.,  and  the  EILeanor  Dress 
Company,  against  S.  C.  Maxwell.  Judgments 
for  plaintiffs  on  demurrer,  and  defendant 
brings  error.  Wilts  of  error  dismissed,  witli 
directions. 

James  Beall,  of  CarroUton,  for  plaintiff  in 
error. 

Boykin  &  Boykin,  of  CarroUton^  for  defend- 
ants in  error. 

HIUU  J.  Writs  of  error  dismissed,  wltli 
direction. 

JISNKINS,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 


^s»For  other  cases  see  same  topic  and  KET-NXJMBBIR  in  all  Key-Numbered  Digests  and  Indexes 
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(27  Ga.  App.  332)  • 

SOUTHERN   >yOOD    PRESERVING    CO.   V. 
STRAIN.     (No.  11826.) 
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(108  BE.) 

Action  by  the  Southern  Wood  Preserving 
Company  against  E.  E.  Strain.  Judgment 
for  defendant  on  demurrer,  a^d  plaintiff 
brings  error.    Reyersed. 


(Court  of  Appeals  of  Qeorgia,  Division  No.  2. 

Aug.  3,  1921.) 

(8yllahu$  5y  the  Courts) 

fl.  Sales  <s»33— Accepted  order  amounts  to  val- 
id oontract. 

A  request  to  furnish  goods  upon  certain 
terms  as  to  price,  time,  and  place  of  delivery, 
which  is  accepted  by  the  party  to  whom  it  is 
directed,  constitutes  a  valid  contract,  containing 
an  implied  promise  by  the  party  making  the  re- 
quest to  accept  and  pay  for  the  goods  when  de- 
livered upon  the  terms  named,  and  a  promise 
by  the  party  accepting  the  offer  to  make  deliv- 
eries upon  the  terms  named. 

2.  Sales  ^=»4i  I— Petition  held  to  aJlefle  sufll« 
dently  that  contract  was  exeouted  by  plain- 
tiff. 

Where,  in  a  suit  upon  a  contract  evidenced 
by  a  written  memorandum  (attached  to  the 
petition  as  an  exhibit)  which  does  not  purport 
to  be  signed  by  the  plaintiff,  there  is  an  allega- 
tion in  the  petition  that  the  plaintiff  was  one 
of  the  parties  to  the  contract,  the  petition  suf- 
fidentiy  alleges  that  the  contract  was  executed 
by  the  i^aintiff. 

3.  Sales  ^s»4ll,  418(2)— Measure  of  damaoes 
for  breach  stated;  petition  construed  as  al- 
leging amount  sned  for  was  dKferenoe  be- 
tween contraot  price  and  marlcet  valuer 

The  measure  of  damages  for  a  breach  of  a 
contract  of  sale  of  personalty  is  the  difference 
between  the  contract  price  and  the  market  val- 
ue at  the  time  and  place  for  delivery.  In  a  suit 
by  the  purchaser  against  the  seller  for  a  breach 
of  contract  of  sale  of  lumber,  an  allegation  in 
the  petition  that  the  amount  sued  for  repre- 
sents the  difference  between  the  contract  price 
«*and  the  price  which  petitioner  had  to  pay  for 
the  lumber"  will  be  treated  as  an  allegation 
that  the  amount  sued  for  was  the  difference  be- 
tween the  contract  price  and  the  market  value. 

4.  Pleading  «ss»8(7)— Sales  <$=»4I  I— PMItlon  in 
action  for  seller's  breach  held  to  state  cause 
of  action;  paragraph  held  not  to  allege  mere 
oonciusionSy  and  not  demurrable  for  failure  to 
give  dates;  allegation  that  by  reason  of  sell- 
er's breach  buyer  was  forced  to  buy  other 
fvmber  not  a  conciuslon;  paragraph  not  de- 
marrable  for  failure  to  allege  when  or  from 
whom  other  lumber  purchased;  allegation  as 
to  plaintiff's  loss  hold  not  a  conclusion;  par- 
agraph not  demurrable  for  failure  to  aJiege 
particulars  of  orders  which  buyer  had;  alle- 
gation that  amount  sued  for  was  difference 
between  contract  prioo  and  amount  paid  oth- 
ers not  a  conclusion. 

The  petition  set  out  a  cause  of  action^  and 
was  good  against  the  general  and  special  de- 
murrers interposed.  The  trial  judge  erred  in 
sustaining  the  demurrer  to  the  petition. 

Ehrror  from  Superior  Court,  (Gordon  Coun- 
ty; M.  C.  Tarver.  Judge. 


The  Southern  Wood  Preserving  CV>mpany 
sued  B.  E.  Strain  for  breach  of  an  alleged 
contract  to  furnish  certain  lumber  to  the 
plaintiff,  which  contract,  the  petition  alleges, 
"is  in  the  form  of  a  written  order  placed 
by"  said  company  with  said  Strain  and  ac- 
cepted by  him  in  writing. 

The  writing  constituting  the  alleged  con- 
tract la  as  follows : 

"Southern  Wood  Preserving  Company,  Creo- 
soting  and  Wood  Block  Paving.  Order.  Atlan- 
ta, Ga.,  10—1—17.  Placed  with  B.  H.  Strain, 
Hill  City,  Ga.  Please  furnish  us  the  following 
material  at  prices  stated  below  per  M.  f.  o.  b. 
cars  Tunnell  Hill,  Ga.,  or  other  places  equal  or 
less  frt.  rate.  Ship  to  Atlanta,  Ga.  Delivery 
start  at  once— complete  sixty  days.  10  cars 
[described],  $16.50.  Accepted  10/1/17.  [Sign- 
ed] E.  E.  Strain.    J.  N.  Jones.** 

The  petition  alleges : 

"(5)  Under  said  contract,  said  defendant  E. 
E.  Strain,  was  to  furnish  petitioner  10  car- 
loads of  lumber,  which  amount  to  1(X),000  feet, 
of  the  kind  and  quality  stated  in  Exhibit  A 
at  the  price  of  $16.50  per  M.  board  feet. 

"(6)  Said  defendant  furnished  to  petitioner 
on  said  order  and  acceptance  thereof,  only 
7,785  feet,  leaving  a  balance  due  on  the  order 
of  02,215  feet  of  lumber.  . 

"(7)  Said  defendant  failed  and  refused  to 
furnish  said  balance  of  92,215  feet  of  lumber, 
and  has  breached  and  violated  his  said  contract 
by  such  failure  and  has  continued  to  fail  to  com- 
ply with  said  contract,  although  repeatedly  re- 
quested by  petitioner  to  comply  therewith. 

"(8)  By  reason  of  said  defendant's  failure  to 
furnish  said  balance  of  92,215  feet  of  lumber, 
petitioner  was  forced  to  purchase  other  lumber 
to  take  the  place  of  lumber  which  defendant 
agreed  to  furnish  petitioner. 

"(9)  In  rebusring  said  lumber  which  was  made 
necessary  by  failure  of  said  defendant  to  fill 
his  said  contract,  petitioner  was  forced  to  buy 
92,215  feet  of  lumber  at  an  advance  of  $8.50 
per  M.  board  feet;  said  92,215  feet  of  lumber 
costing  petitioner  $783.83  over  and  above  the 
purchase  price  from  defendant,  which  is  the  ac> 
tual  loss  sustained  by  petitioner  by  reason  of 
defendant's  breach  of  and  failure  to  carry  out 
the  terms  of  said  contract  and  to  furnish  said 
lumber. 

"(10)  By  reason  of  said  breach  and  failure, 
petitioner  sustained  an  actual  loss  and  damage 
of  $783.83  principal,  on  which  petitioner  is  enti- 
Ued  to  interest  at  7  per  cent,  per  annum  from 
December  10th,  1917. 

"(11)  Petitioner  further  shows  that  defend- 
ant knew  that  petitioner  was  engaged  in  the 
manufacture  of  lumber  in  various  forms  and 
kinds  of  material  for  sale  for  use  in  the  com- 
mercial and  industrial  world,  and  knew  said 
lumber  was  purchased  by  petitioner  for  such 
use  and  for  such  purpose. 

"(12)  When  defendant  failed  and  refused  to 
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perform  his  said  contract  with  petitioner,  and 
failed  and  refused  to  deliver  balance  of  said 
lumber,  petitioner  was  thereby  compelled  to 
buy  other  lumber  to  take  its  place,  and  to  IDl 
orders  which  petitioner  had  accepted  for  mate- 
rial, which  orders  could  only  be  filled  by  peti- 
tioner by  rebuying  lumber,  which  defendant 
had  failed  to  deliyer.  Petitioner  did  so  buy,  us- 
ing all  diligence  hi  the  purchase  thereof. 

"(18)  Said  sum  of  $783.83  herein  sued  for 
represents  and  is  the  difference  between  the 
contract  price  at  which  defendant  agreed  to 
furnish  said  lumber  to  petitioner  and  the  price 
which  petitioner  had  to  pay  for  the  lumber  pe- 
titioner was  forced  by  defendant's  breach  of 
said  contract  to  buy  to  take  the  place  of  the 
lumber  which  defendant  had  contracted  and 
agreed  to  famish,  but  failed  to  famish.** 

Judgment  tor  $783.83  and  interest  la  pray- 
ed for. 

The  demurrer  was  on  the  fbllowing 
grounds: 

"(1)  Because  under  the  facts  alleged  plain- 
tiff is  not  entitled  to  recover. 

"(2)  Because  no  cause  of  action  is  alleged 
against  defendant  in  plaintiff's  petition. 

"(3)  Because  the  contract  sued  upon  is  uni- 
lateral, wanting  in  mutuality,  in  that  plaintiff 
does  not  agree  to  receive  and  pay  for  the  lum- 
ber when  delivered  as  per  the  contract, 

"(4)  Because  the  measure  of  damages  under 
the  contract  as  sued  for  are  not  recoverable; 
the  measure  of  damages  under  the  facts  alleg- 
ed being  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and 
place  of  delivery  on  the  date  of  the  breach  of 
contract.  And  the  damages  sued  for  cazmot  be 
measured  by  profits  of  a  contract  of  resale,  in 
the  absence  of  an  allegation  that  the  seller, 
that  is  the  defendant,  at  the  time  of  making  the 
contract  of  sale,  had  notice  of  such  contract  of 
resale.  That  is,  that  plaintiff  had  purchased  the 
lumber  for  the  purpose  of  filling  contracts 
made  on  the  date  of  the  making  of  the  contract 
sued  upon. 

"(5)  Because  under  the  facts  as  alleged 
plaintiff  was  not  authorised  to  go  into  the  mar- 
ket and  buy  lumber  and  charge  defendant  with 
the  price  thereof,  in  the  absence  of  an  allega- 
tion that  defendant  knew  at  the  time  of  making 
of  the  alleged  contract  that  plaintiff  had  sold 
the  lumber,  the  prices  for  which  plaintiff  had 
sold  it,  and  to  whom  plaintiff  had  sold  it,  and 
the  profit  plaintiff  would  realize  by  the  sale  of 
the  lumber.  In  the  absence  of  such  allegations, 
the  measure  of  plaintiff's  damages  would  be  the 
difference  in  the  contract  price  and  the  market 
price  at  the  time  and  place  of  delivery  when 
the  contract  was  breached. 

"(6)  Defendant  demurs  specially  to  para- 
graph 7  of  plaintiff's  petition  because  the  date 
defendant  is  alleged  to  have  failed  and  refused 
to  furnish  the  balance  of  said  lumber  is  not  al- 
leged. Nor  is  the  date  alleged  that  plaintiff 
requested  defendant  to  comply  therewith.  The 
allegations  of  this  paragraph  being  mere  conclu- 
sions, the  facts  with  reference  to  what  is  at« 
tempted  to  be  alleged  should  be  given. 

"(7)  Defendant  demurs  specially  to  para- 
graph 8  of  plaintiff's  petition  because  what  is 


therein  attempted  to  be  dieged  is  a  mere  con- 
clusion. 

*'(8)  Defendant  demurs  specially  to  para- 
graph 9  of  plaintiff's  petition  because  it  is  not 
alleged  from  whom  plaintiff  purchased  said 
lumber,  the  time  it  was  purchased,  and  because 
the  facts  as  alleged  incorrectly  state  the  meas- 
ure of  damages  plaintiff  can  recover,  if  anything. 

"(9)  Defendant  demurs  specially  to  para- 
graph 10  of  plaintiif  8  petition  because  what  is 
attempted  to  be  alleged  are  mere  conclusions. 
The  facts  with  reference  to  what  is  alleged 
should  be  stated. 

''(lO)  Defendant  demurs  specially  to  para- 
graph 12  of  plaintiff's  petition  because  the  date 
when  defendant  failed  and  refused  to  perform 
the  alleged  contract  is  not  alleged.  The  date 
when  defendant  failed  and  refused  to  deliver 
the  balance  of  said  lumber  is  not  alleged.  It 
is  not  alleged  where  and  from  whom  and  the 
date  petitioner  purchased  other  lumber  to  take 
the  place  of  that  alleged  to  have  been  purchased 
from  defendant.  Nor  is  it  alleged  from  whom 
petitioner  had  taken  orders,  from  whom  orders 
had  been  accepted,  the  date  of  such  orders,  the 
amounts  thereof.  Nor  is  it  alleged  why  plain- 
tiff could  not  fill  said  orders  without  rebuying 
lumber.  The  facts  attempted  to  be  alleged  in 
this  paragraph  being  mere  conclusions. 

"(11)  Defendant  demurs  specially  to  para- 
graph 13  of  plamtiirs  petition  because  what  is 
alleged  therein  are  mere  conclusions.  It  is 
not  idleged  in  this  paragraph,  or  elsewhere  in 
the  petition,  from  whom  petitioner  booght  said 
alleged  lumber,  the  date  it  was  bought,  the 
amount  bought  from  eadi  party,  if  there  was 
more  than  one.  The  facts  with  reference  there- 
to should  be  definitely  and  specifically  alleged 
so  as  to  put  the  defendant  upon  his  defense." 

B.  v.  Carter,  of  Atlanta,  for  plaintiff  In 
error. 

Maddox,  McOamy  &  Shumate,  of  Dalton, 
for  defendant  in  error. 

STEPHENS,  J.    Judgment  reversed. 
JENKINS,  P.  J.,  and  HILL,  J.,  conenr. 

(27  Oa.  App.  82a!> 
TOWNSEND  V.  STATE.    (No.  1 2543.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28.  1921.) 

(ByUahuM  hy  Bditorial  Staff  J 

1.  Criminal  law  ^=>l08|i/2-^stlsoneata  of 
error  net  oonsidered,  when  allegations  aot 
verified  by  judge^s  answer. 

On  review  of  a  Judgment  on  certiorari,  &ii 
assignment  of  error  in  the  petition  for  cer- 
tiorari based  upon  the  admission  of  specified 
testimony  cannot  be  considered,  where  the  alle- 
gations of  the  petition  as  to  the  admission  of 
such  testimony  were  not  verified  by  the  trial 
judge's  answer. 

2.  Criminal  law  ^s»l  1 78— Reference  to  oertio* 
rarl  for  statement  of  eomplaint  not  suflloloat 
argument  of  assignment  of  error. 

On  review  of  a  judgment  on  certiorari^  an 
assignment  of  error  in  the  petition  for  certio- 
rari complaining  of  the  admission  of  testimony 
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win  be  treated  as  abandoaed,  wlien  not  argued 
in  the  brief  for  plaintiff  in  error,  thongb  the 
brief  refers  to  the  certiorari  for  a  statement 
of  the  complaint  nnder  such  assignment. 

3.  Criminal  law  ^=>ll72(l)^lnadvertent  r«f» 
ersRce  to  wroag  statute  harmless. 

On  a  trial  nnder  Pen.  Oode  1910,  |  708, 
relatiye  to  false  representations  of  respecta- 
bility, wealth,  etc.,  the  inadvertent  statement 
in  the  charge  that  defendant  was  being  tried 
nnder  section  719,  relatiye  to  other  deceitful 
means,  etc.,  was  harmless,  where  the  evidence 
demanded  conviction  nnder  section  703,  and  the 
charge  called  the  Jnry's  attention  to  the  various 
allegations,  and  required  all  of  them  to  be 
proved,  and  charged  solely  on  such  allegations, 
and  did  not  refer  to  any  other  deceitful  means 
•or  artful  practices-  covered  by  section  719. 

4.  Criminal  law  ^=»828— Instniotlon  in  precise 
language  of  statute  should  be  requested,  if 
desired. 

Where  the  court  substantislly  instructed 
the  Jury  as  to  the  elements  of  the  oftense 
charged,  if  the  precise  words  of  the  statute 
on  which  the  prosecution  was  based  (Pen.  Ck>de 
1910,  f  70S)  were  desired,  a  timely  written 
request  therefor  should  have  been  presented. 

liUke,  J.,  dissenting. 

Error  from  Superior  Ck>nrt,  Folton  Ckiunty ; 
7.  T.  Pendleton,  Judge. 

Samuel  Townsend  was  convicted  of  fraud- 
ulent representations.  Certiorari  was  over- 
ruled by  the  superior  court,  and  he  brings 
error.    Affirmed. 

Sims  &  Howard,  of  Atlanta,  for  plaintiff 
In  error. 

John  A.  Boykin,  Sol.  Gai.,  Roy  Dorsey,  and 
B.  A.  Stephens,  all  of  Atlanta,  for  the  State. 

BROYLES,  C.  J.  1.  The  court  did  not  err 
in  overruling  all  the  grounds  of  the  demurrer 
interposed  to  the  accusation. 

£11  2.  The  fourth  assignment  of  error  in 
the  petition  for  certiorari  is  based  upon  the 
admission  of  specified  testimony.  The  alle- 
gations in  the  petition  as  to  the  admission  of 
this  testimony  are  not  verified  by  the  answer 
of  th9  trial  judge,  and  therefore  the  assign- 
ment of  error  cannot  be  considered. 

[2]  3.  The  third  assignment  of  error  in  the 
petition  for  certiorari  (complaining  of  the  ad- 
mission of  certain  testimony)  Is  not  argued 
in  the  brief  of  counsel  for  the  plaintiff  in 
error,  and  therefore  is  treated  as  abandoned. 
The  mere  statement  in  the  brief,  that  "for 
other  assignments  of  error  we  respectfully 
refer  to  the  certiorari  as  a  clear  statement  of 
complaints  as  we  could  make  here,"  cannot 
be  considered  as  an  argument.  See,  in  this 
connection,  O'Neal  v.  State,  24  Ga.  App.  335 
<1),  100  S.  SI  787,  and  citations. 

[8,4]  4.  The  accusation  was  based  upon 
section  708  of  the  Penal  Code,  which  makes 
it  a  misdemeanor  for  any  person,  by  false 
representations    of   his   own    respectability.  I  third  assignment  of  error  in  the  petition  for 


wealth,  etc,  to  obtain  a  credit  from  some 
other  pers(m  and  thereby  defraud  him  of  any 
money  or  other  valuable  thing.  Section  71^ 
of  the  Penal  Code  provides  that-* 

"Any  person  using  any  deceitful  means  or 
artful  practice,  other  than  those  which  are 
mentioned  in  this  Code,  by  which  an  individual, 
or  a  firm,  or  a  corporation,  or  the  public  is  de- 
frauded and  cheated,  shall  be  punished  as  for  a 
misdemeanor." 

The  Judge,  in  the  beginning  of  his  charge, 
read  section  719,  and  inadvertently  stated  to 
the  jury  that  the  defendant  was  being  tried 
under  that  section.  This  error,  however,  was 
harmless,  for  the  following  reasons:  Ilrstt 
the  evidence  donanded  the  defendant's  con- 
viction under  sec^on  703  of  the  Penal  Code; 
and  second,  the  Judge  in  his  charge  q;9ecifi- 
cally  called  the  Jury's  attention  to  the  various 
allegations  in  the  accusation,  ahd  instructed 
them,  in  substance,  that  all  of  those  aver- 
ments must  be  proved  by  the  state,  beyond 
a  reasonable  doubt,  before  the  defendant 
could  be  convicted,  and  furthermore,  the 
court  charged  tolelu  upon  the  allegati<«8  of 
the  accusation,  and  did  not  refer  at  all  to 
any  other  "deceitful  means  or  artful  prac- 
tice." Under  these  circumstances  no  Jury  of 
ordinary  intelligence  could  have  been  misled 
or  confused  by  the  inadvertent  statement  of 
the  court  as  above  set  forth.  The  only  case 
cited  by  counsel  for  the  plaintiff  in  error  to 
sustain  their  contention  that  this  error  of  the 
court  was  harmful  is  Ratteree  v.  State,  77 
Qa.  774.  In  that  case,  however,  the  trial 
Judge  in  his  charge  lohoUy  ignored  the  offense 
as  set  forth  in  the  accusation,  and  because  of 
that  error,  and  also  because,  as  stated  by  the 
Supreme  Court,  "the  evidence  and  indictment 
did  not  correspond,  and  •  •  •  neither  is 
sufficient  to  uphold  the  conviction"  (italics 
ours),  the  case  was  sent  back  for  a  new  triaL 
In  the  instant  case  the  Judge  In  his  charge 
spedflcally  and  fully  instructed  the  Jury  upon 
the  offense  as  set  forth  in  the  accusation,  and 
the  evidence  and  the  accusation  corresponded 
perfectly,  and  both  were  amply  sufficient  to 
uphold  the  verdict  of  guilty. 

[4]  5.  There  is  no  merit  in  the  assignment 
of  error  that  the  Judge  failed  in  his  charge  to 
read  section  703  of  the  Penal  Code.  The 
court  substantially  instructed  the  Jury  as  to 
the  elements  of  the  offense  charged,  and,  if 
the  precise  words  of  the  statute  were  desired, 
a  timely  written  request  therefor  should  have 
been  presented. 

0.  The  verdict  was  demanded  by  the  evi- 
dence, and  the  Judge  of  the  superior  court 
properly  overruled  the  certiorari. 

Judgment  affirmed. 

BLOODWORTH,  .J.,  concurs. 

LUKE,  J.     (dissenting).    I  think  that  the 
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certiorari  was  sufficiently  argued  In  the  brief 
of  counsel  for  the  plalntlfl  In  error  to  war- 
rant a  consideration  thereof  by  this  court; 
and,  in  my  opinion,  the  ruling  complained  of 
therein  was  reversible  error.  Moreover,  I 
cannot  agree  that  the  court  did  not  commit 
error  in  charging  the  jury,  for  the  following 
x^eason:  The  accusation  charged  the  defend- 
ant with  violating  section  703  of  the  Penal 
Oode.    This  section  refers  to  cheating  and 


sell  the  property  or  give  to  the  buyer  any 
credit  on  the  debt  for  its  value,  the  retaking  of 
the  property  operates  as  a  complete  rescission 
and  cancellation  of  the  contract  of  sale. 

Error  from  City  Court  of  Sandersville;  W. 
M.  Goodwin,  Judge. 

Proceeding  by  M.  S.  Gomett  &  Co.  agahist 
D.  S.  Newsome.  To  the  affidavit  of  foreclo- 
sure defendant  filed  counterclaim.    Judgment 


swindling  by  false  representations  as  to  one's   for   defendant,   and   plaintiffs   bring   error, 
wealth,  etc.,  and,  in  my  opinion,  it  was  error !  Affirmed. 


for  the  court  to  instruct  the  Jury  that  the  de- 
fendant was  charged  with  a  violation  of  sec- 
tion 719  of  the  Penal  Code,  which  declares 
that— 

"Any  person  using  any  deceitful  means  or 


Cornett  &  Co.  sold  to  Newsome  a  pair  of 
mules,  to  which  they  retained  title  by  a  con* 
ditional  bill  of  sale  to  the  mules.  As  ad- 
ditional security,  in  the  same  instrument 
Cornett  &  Co.  took  from  Newsome  a  mort- 


artful  practice,  other  than  those  iohioh  are  men- !  gage  covering  another  pair  of  mules  belong- 
iioncd  In  this  Code,  by  which  an  individual,  or  |  jug  ^^  Newsome.    This  instrument  was  in  the 


a  firm,  or  a  corporation,  or  the  public  is  de- 
i!rauded  and  cheated,  shall  be  punished  as  for 
A  misdemeanor"   (itailics  mine). 

Neither  can  I  concur  with  the  ruling  of  the 
majority  that  the  evidence  demanded  the  de- 
fendant's conviction,  and,  for  the  reasons 
stated  above,  it  is  my  Judgment  that  a  new 
trial  should  result 


i27  Ga.  App.  340) 

M.  8.  CORNETT  &  CO.  v.  NEWSOME. 
(No.  12309.) 

(Court  of  Appeals  of  Georgia,  Division  Ne.  2. 

Aug.  3,  1921.) 

(SyUahue  by  the  Court) 

1.  Appeal  and  error  «=s>7 19(1, 4)— Exceptions 
pendente  lite  not  considered,  when  error  not 
assigned  thereon;  overruling  of  demurrer  not 
considered  without  assignment  of  error. 

Exceptions  pendente  lite  (although  duly  al- 
lowed and  ordered  filed  as  a  part  of  the  rec- 
ord), upon  which  no  assignment  of  error  is 
made  in  the  main  bill  of  exceptions,  and  upon 
which  no  assignment  of  error  is  made  before  the 
argument  of  the  case  before  this  court,  will  not 
be  considered. 

2.  Appeal  and  error  ^=9702(1)  —  Portions  of 
charge  not  considsred,  when  entire  charge  not 
In  record. 

Isolated  and  incomplete  portions  of  the 
charge  excepted  to  cannot  be  intelligently  con- 
sidered, in  the  absence  of  the  entire  charge, 
unless  the  portion  of  the  charge  excepted  to  is 
without  qualification  and  is  inherently  errone- 
ous. 

3.  Sales  ^=»479(  10)— Conditional  sals  rescind- 
ed  and  canceled  by  retaking  property  and  not 
giving  bnyer  credit. 

Where,  under  a  contract  of  sale,  property 
has  been  sold  and  delivered  to  the  buyer,  and 


ing 

usual  form,  and,  as  to  the  two  mules  sold  to 
Newsome,  gave  to  the  seller,  upon  default  in 
payment,  no  option  to  retake  without  legal 
process  the  two  mules  in  question.    As  to  the 
mortgage  on  the  other  two  mules,  the  right 
to  retake  by  the  seller  upon  default  was  giv- 
en in  the  instrument.     Newsome  failed  to 
pay  part  of  the  purchase  price  of  the  two 
mules  on  maturity  of  the  obligation  in  ques- 
tion, and,  in  the  absence  of  Newsome  from 
home,   and   without   legal   process,    Cornett 
&  Co.  sent  to  Newsome*s  farm  and  took  pos- 
session of  these  two  mules,  and  they  subse- 
quently sold  the  mules  for  their  own  bene- 
fit, giving  to  Newsome  no  credit  on  the  in- 
strument for  the  amoimt  of  the  purchase 
price.    Subsequently  Cornett  &  Co.  foreclosed 
the  instrument  in  question  as  a  mortgage, 
alleging  that  the  entire  amount  of  the  prin- 
cipal and  interest  was  due,  and  the  mort- 
gage fl.  fa.  was  levied  upon  the  two  mules 
belonging  to  Newsome  and  covered  by  the 
mortgage.     To  the  affidavit  of  foreclosure 
Newsome   filed    a   counteraffldavit,   denying 
any  Indebtedness  and  setting  up  a  rescission 
of  the  contract  by  reason  of  the  retaking 
and  selling  by  Cornett  &  Co.  of  the  two  mules 
to  which  title  had  been  retained. 

On  the  trial  Cornett  &  (>>.  admitted  tbe 
retaking  and  contended  that  it  was  with  the 
consent  of  Newsome  and  under  an  express 
agreement  This  was  denied  by  Newsome, 
who  alleged  that  the  retaking  was  without 
his  consent  and  without  his  knowledge,  and 
he  asserted  that  the  plaintiffs  sent  to  liis 
home  and  took  the  mules  without  lawlTul 
authority,  and  disposed  of  them  without  bis 
consent,  and  that  he  had  protested  against 
the  unlawful  retaking.  The  trial  court  sub- 
mitted to  the  jury  the  question  of  rescis- 
sion, and  the  jury  found  in  favor  of  the  de- 


when  the  debt  matures  the  buyer  fails  or  re-  4,^^^^^^.  mu^  r»7oirififFa»  m/%fi*nn  ^«t.  •  ««^«* 
fuses  to  pay  it,  and  the.seUer  thereupon  re-  f^pdant.  The  Plaintiffs  motion  for  a  new 
takes  possession  of  the  property,  without  au-  l  ^nal  was  overruled,  and  the  case  is  before 
thority  under  the  contract  itself  or  from  the  this  court  on  exceptions  to  that  Judgment. 
maker,  and  holds  it  as  his  own,  and  does  not ;  In  the  motion  for  a  new  trial  error  is   as- 
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signed  upon  an  ^tract  from  the  charge  of 
the  conrt,  the  movant  complaining  generally 
that  this  excerpt  was  not  sufficient  to  fur- 
nish any  '"comprehensive  idea"  of  the  is- 
sues as  submitted  to  the  jury  by  the  court. 
The  charge  as  a  whole  is  not  a  part  of  the 
record  in  the  case.  The  plaintiffs  filed  also 
a  demurrer  to  the  defendant's  coimter  affida- 
vit to  the  foreclosure  proceeding,  the  demur- 
rer was  overruled,  and  exceptions  pendente 
lite  to  this  ruling  were  allowed  and  order- 
ed filed  as  a  part  of  the  record,  but  in  the 
main  bill  of  exceptions  no  assignment  of  er- 
ror is  made  as  to  this  judgment,  and  no 
assignment  of  error  on  the  exceptions  pen- 
dente lite  was  made  in  this  court. 

E^rans  &  Bvans,  of  Sandersville,  for  plain- 
tiff in  error. 

Jordan  &  Harris,  of  Sandersville,  for  de- 
fendant in  error. 
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principle   is   thus   stated   by    the    Supreme 
Court: 


HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  main  bill  of  exceptions  fails  to 
show  any  assignment  of  error  upon  the  judg- 
ment overruling  the  demurrer,  nor  does  the 
record  show  any  assignment  upon  the  ex- 
ceptions pendente  lite  complaining  of  that 
judgment.  In  the  absence  of  such  assign- 
ment of  error,  this  court  cannot  consider  the 
.  question  made  on  the  judgment  overruling 
the  demurrer.  Tift  v.  Shiver  &  Aultman,  24 
Ga.  App.  638, 102  S.  B.  47;  Campbell  v.  State, 
24  Ga.  App.  138,  100  S.  B.  30;  SmUey  v. 
Smiley,  144  Ga.  546^  87  S.  B.  668. 

[J]  2.  In  the  absence  of  the  entire  charge 
of  the  trial  court,  this  court  cannot  intelli- 
gently pass  upon  the  Isolated  fragment  of 
the  charge  specified,  and  wiU  not  consider 
such  detached  portion,  unless  the  portion  of 
the  charge  excepted  to  is  without  qualifica- 
ti<m  and  is  inher^itly  erroneous.  Central 
R.  R.  V.  Senn,  73  Ga.  705;  Mixon  v.  State, 
15  Ga.  App.  252,  82  S.  B.  035;  Mills  v.  State, 
133  Ga.  156,  65  S.  B.  368. 

[3]  3.  The  main  question  in  the  case  is 
whether  or  not  the  fiicts  submitted  to  the 
Jury  were  sufficient  to  support  the  defense 
set  up,  that  the  retaking  of  the  two  mules  by 
tlie  sellers  without  authority,  and  the  ap- 
propriation of  the  proceeds  thereof  to  their 
own  use,  amounted  in  law  to  a  rescission  of 
tlie  contract  of  sale  and  to  a  legal  cancella- 
tion of  the  contract.     The  general  proposi- 
tion is  well  established   that,   when   prop- 
erty has  been  sold  and  delivered  to  the  buyer 
under  a  contract  of  sale,  and  when  the  debt 
has  matured,  the  buyer  has  refused  or  failed 
to    pay  the  debt,  and  the  seller  thereupon 
retafe:es  xwssession  of  the  property  and  holds 
J  t  as  his  ovm,  or  disposes  of  it  for  his  bene- 
iit,  and  does  not  give  to  the  buyer  any  credit 
on  tlie  debt  for  its  value,  the  retaking  of  the 
property  operates  as  a  complete  rescission  and 
cancellation  of  the  contract  of  sale.     This 


"When  an  election  is  made  to  take  the  prop- 
erty itself,  and  it  has  been  recovered  by  the 
plaintiff,  this  is  a  rescission  of  the  contract  of 
purchase,  and  no  subsequent  action  can  be  had 
for  any  further  recovery."  Glisson  v.  Heesle. 
105  Ga.  34,  31  S.  B.  118. 

In  the  case  of  Pannell  v.  McGarity,  107  S. 
B.  352,  the  court  held,  in  effect,  that  where 
the  contract  of  sale  contains  a  provision  that 
if  the  note  is  not  paid  at  maturity  the  ven- 
dor is  authorized  to  rejpossess  himself  of  the 
property,  to  sell  it  for  cash  at  pubUc  outcry, 
and  to  credit  the  proceeds  from  the  sale  on 
the  note,  thils  principle  is  not  applicable,  and 
the  vendor  can  also  bring  suit  in  trover  for 
the  sole  purpose  of  obtaining  possession  of 
the  property  in  order  that  he  might  sell  it 
and  credit  the  proceeds  of  the  sale  on  the 
purchase  money  note. 

There  is  a  great  distinction  between  the 
case  just  cited  and  the  facts  of  the  one  under 
consideration.  Here  no  such  election  was 
provided  for  in  the  contract  of  purchase,  nor 
did  the  sellers  retake  the  property  and  sell  it, 
and  apply  the  proceeds  as  a  credit  on  the 
purdiase-money  note;  but,  on  the  contrary, 
they  retook  possession  of  the  property  with- 
out authority  and  applied  it  for  their  own 
benefit,  subsequently  bringing  a  foreclosure 
suit  for  the  full  amount  of  the  note. 

We  think  the  present  case  is  controlled  in 
principle  by  the  decision  of  the  Supreme 
Court  in  Glisson  v.  Heggie,  supra,  and  that 
the  conduct  of  the  sellers,  in  retaking  the 
property  and  in  selling  it  without  authority 
and  without  giving  to  the  buyer  the  benefit 
of  the  sale,  amounted  in  law  to  a  full  rescis- 
sion and  cancellation  of  the  contract  of  sale, 
and  that  under  the  evidence  the  Jury  were 
fully  authorized  to  find  a  verdict  in  accord- 
ance with  this  principle  in  favor  of  the  de- 
fendant, and  that  there  was  no  error  in  over- 
ruling the  motion  for  a  new  trial. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(27  Ga.  App.  337) 
RIGGS  V.  KINNEY.     (No.  12064.) 

(Court  of  Appeals  of  Georida,  Division  No.  Z 

Aug.  a,  1921.) 


ffiyllabus  hy  the  Oowrt.) 

I.  Appeal  and  error  ^=»303— Groonds  of  motloi 

for  new  trial  held  unqualifiedly  approved. 

The  grounds  of  a  motion  for  a  new  trial 

are  sufficiently  certified  when  certified  by  the 

trial  judge  as  being  "true  and  correct"    This 

I  is  true  notwithstanding  the  judge  may,  supra,  in 

the  certificate,  have  certified  that  the  grounds 

"are  hereby  approved  subject  to  correction.'* 

In  such  a  certificate  the  grounds  of  the  motion 

are  unqualifiedly  approved  as  true  and  correct. 


^s^For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DigesU  and  Indexes 
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2.  Trial  ^s9|ia-^vldenM  that  third  person 
had  employed  counsel  and  agreed  to  make  de- 
fendant good  held  Improperiy  admitted. 

Upon  the  trial  of  an  action  in  trover,  where 
the  evidence  presented  an  issue  of  fact  as  to 
the  title  of  the  property  sued  for,  it  was  error, 
tending  to  influence  the  jury  in  favor  of  the 
plaintiff,  to  admit  evidence  to  the  effect  that  a 
third  person  had  employed  counsel  to  represent 
the  defendant  upon  the  trial  of  the  case,  and 
that  such  third  person  had  promised  to  make 
good  to  the  defendant  the  title  to  the  property. 
See,  in  this  connection,  O'Neill  Mfg.  Co.  t. 
Prnitt,  110  Ga.  OT7,  86  S.  B.  6&. 

3.  Other  grounds  not  passed  oo. 

It  is  unnecessary  to  pass  upon  the  other 
grounds  of  the  motion  for  a  new  triaL 

Error  from  City  Court  of  Carrolltoii; 
James  Beall,  Judge. 

Action  by  Hoyt  Kinney  against  C.  D.  Riggs, 
Judgment  for  plaintiff,  and  defendant  brings 
earror.    Reversed. 

Griffith  &  Matthew8»  of  Bnchanan,  for 
plaintiff  in  error. ' 

Boykin  &  Boykin,  of  OarzoUton,  for  de- 
fendant in  error. 

8TBPHBNS,  J.    Judgment  reversed* 
JENKINS,  P.  J.,  and  HILL,  J^  conear. 


<27  Ga.  App.  S48) 

GOLDSTEIN  BROS.  v.  BROWN  et  aL 
(No.  12394.) 

<  Court  of  Appeals  of  Georgia,  Diylsion  No.  2. 

Aug.  8,  1921.) 

(ByUahuM  hy  the  Oonri.) 

I.  GamlshmeDt  ^=s>219— When     plaintHTs     or 
oounsol  not  present  when  olalm  oaso  eaJled, 
levy  should  have  been  dismissed. 
Goldstein  Bros,  obtained  a  judgment  against 
Brown  and  had  summons  of  garnishment  issued 
thereon  and  served  on  the  La  Grange  Banking 
&  Trust  Company.     The  garnishee  answered 
that  it  held  a  certain  sum  due  the  defendant. 
There  was  no  traverse  to  the  answer.    A  claim 
to  the  fund  was  tiled,  and,  when  the  daim  case 
was    called,    neither   the    plaintiffs    nor    their 
counsel  were  present.    The  claimant  introduced 
evidence  and  took  a  verdict  finding  the  prop- 
erty "not  subject"    Held: 

This  was  unauthorized  by  law.  When  a 
claim  is  filed,  and  at  the  hearing  neither  the 
plaintiif  nor  coiznsel  representing  the  plaintiff 
is  present,  the  levy  should  be  dismissed.  Bell 
&  Co.  V.  Martin,.  142  Ga.  66  (1),  82  S.  E.  444. 

2.  Garnlsliment  ^=:»223— Claimant  not  entitled 
to  judgment  when  garnishee's  answer  admit- 
ting liability  to  defendant  not  traversed. 
The  answer  of  the  garnishee  admitting  In- 
debtedness to  the  defendant,  but  no  traverse 
having  been  filed  to  the  answer,  the  claimant 
could    not   legally  obtain   a  judgment  in  her 
favor.    Davis  v.  Pringle,  108  Ga.  93,  33  8.  B. 


815,  Booth  V.  Brooke  &  Co.,  6  Ga.  App.  299 
(1),  64  S.  B.  1103. 

Brror  from  City  Court  of  la  Grange; 
Dnke  Davis,  Judge. 

Action  by  Goldstein  Bros,  against  Essie 
Brown,  in  wliich  summons  of  garnishment 
was  served  on  the  La  Grange  Banking  & 
Trust  Company,  and  a  claim  to  the  fund  was 
filed.  Judgment  in  favor  of  the  daimant, 
and  plaintiffs  bring  error.    Reversed. 

W.  B.  Armistead  and  Hatton  LoveJoy»  both 
of  La  Grange,  for  plaintifl!s  in  error, 

HILL^  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  eoa- 
cur. 

(27  Ga.  App.  339) 

HENING  &  HAGEDORN  v.  GLANTON. 

(No.  12145.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Aug.  8,  1921.) 

(ByUahus  ly  ike  OourU 


I.  Appeal  and  error  ^ss»i05d(2)— Cerporatioas 
^C9l93— Moetint  oannot  be  held  oatside  state; 
exclusion  of  evidence  of  orgftnl^atlon  kara- 
less  where  not  In  issue. 
Under  the  general  rule  that  a  corporation 
as  an  artificial  person  must  dwell  in  the  state 
of  its  creation,  and  lias  no  legal  eidstence  out- 
side of  the  boundaries  of  the  sovereignty  by 
which  it  is  created  (Union  Branch  B.  B.  Co. 
V.  East  Tennessee  B.  Cc^,  14  Ga.  827,  328  (91, 
341;  Port  Royal  B.  Co.  v.  Hammond,  68  Ga. 
523,  626),  its  incorporators  or  stodcholders,  as 
the  corporate  entity*  cannot  hold  meetings  in 
another  state  for  the  performance  of  strictly 
corporate  functions,  such  as  accepting  the 
charter  and  organizing  the  corporation  (Duke 
V.  Taylor,  37  Fla.  64,  19  South.  172,  31  Jj.  R. 
A.  484,  53  Am.  St.  Rep.  232,  14  C.  J.  112,  843. 
886).  Hence  the  court  did  not  err  in  refusing 
to  admit  in  evidence  tbe  alleged  minutes  of 
the  first  stockholders'  meeting  of  the  defend- 
ants, held  in  North  Carolina  under  their  al- 
leged Georgia  charter.  Moreover,  the  exclu- 
sion of  such  evidence  could  not  have  been 
prejudicial,  as  the  issue  was  not  as  to  the  ex- 
istence of  the  corporation  (this  being  undis- 
puted), but  solely  whether  the  defendant  dealt 
with  the  plaintiff  and  executed  the  note  sued 
on  as  a  corporation  or  as  a  partnership.  Nor 
could  the  rights  of  the  defendant  have  been 
prejudiced  by  the  refusal  of  the  court  to  adndt 
in  evidence  the  minutes  of  a  meeting  of  the 
board  of  directors  of  the  corporation,  offered 
merely  for  the  purpose  of  showing  its  or- 
ganization, since  under  the  evidence  and  the 
charge  this  was  not  an  issue  in  ifispute. 

2.  Evidenoe  «==:>2I3( I)— Admission  of  liability 
not  Inadmissible  when  no  effort  to  compro« 
mise  Indicated. 


*'An  admission  of  liability  contained  in 
offer  to  settle,  brought  about  by  a  simple  de- 
mand for  settlement,  Is  not  insdmissible    on 
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the  ground  that  such  adinlBsion  waa  ^ade  with 
a  yiew  to  a  compromiae/  when  there  ia  nothing 
whatever  to  indicate  that  there  haa  been  an 
effort  to  compromiae,  and  when  it  cannot  be 
inferred  from  the  drcumatancea  nnder  which 
the  offer  waa  made  that  there  haa  been  anch 
an  effort"  Teasley  r.  Bradley,  110  Ga.  497, 
498  (6),  85  S.  B.  7S2,  78  Am.  St.  Rep.  118; 
Akera  v.  Kirke  &  Go.,  91  6a.  590  (8),  18  S. 
E.  806. 

3.  Trial  ^s»296(2)— PortiOD  of  oharga  held 
oared  by  reat  of  diargo. 
The  remaining  groonda  of  the  motion  for 
new  trial,  all  complaining  of  aubstantially  the 
same  alleged  error  manifeated  in  varioua  por- 
tiona  of  the  charge,  are  without  merit.  While, 
as  aet  forth  in  the  third  ground  of  the  amend- 
ment to  the  motion,  the  jndge  did  inatract  the 
jnry  that,  if  they  fonnd  the  defendant  waa  a 
corporation,  a  verdict  ahonld  be  fonnd  for  the 
defendant,  and,  if  a  partnerahip,  then  for  the 
plaintiff,  8tin,  as  conceded  by  all  part(.e8,  and 
as  repeatedly  and  plainly  atated  throughout 
the  charge  (induding  the  language  immediately 
preceding  the  particular  ezeerpty^  the  one  dia- 
puted  and  controlling  iaaue  waa  whether  the 
maker  of  the  note  waa  dealt  with  aa  a  part- 
nership or  as  a  corporation,  and  in  which  ca- 
padty  the  credit  waa  extended  and  the  note 
executed. 

Error  from  Superior  Ck>Tirt,  Troup  Ck>tinty; 
J.  R«  Terrell,  Judge. 

Action  by  H.  D.  Olantoii,  recelyer,  against 
fiening  ft  Hagedom.  Judgment  for  plain- 
tiff, and  defendant  brtngs  error.    Affirmed. 

Hatton  LoveJoy,  Henry  Beeves  and  B.  T. 
Moon,  all  of  La  Grange,  for  plaintiff  In  error. 

A  CL  Thompson,  of  La  Grange^  for  de- 
fendant In  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(27  Ga.  App.  205) 

A.  W.  WATTERS  4  CO.,  I  so.,  v.  O'NEILL 
•t  at.    (No.  11602.) 

(Court  of  Appeala  of  Georgia,  DiTiaioa  No.  1. 

July  26,  1621.) 

(S^Udbus  by  the  Court,) 

I.  Attorae/e  feet  recoverable  la  attaohmeat 
aait. 

'The  etatutea  prescribing  procedure  in  at- 
tachment euits  make  proyision  for  *a  return 
day'  within  the  meaning  of  the  statute  pre- 
acribing  the  conditione  on  which  agreements  to 
pay  attorney's  fees,  in  addition  to  the  stipu- 
lated principal  and  interest,  may  be  enforced; 
aind  such  agreementa  may  be  enforced  in  an  at- 
tachment suit  under  conditions  specified  in  the 
statute."  Watters  &  Co.,  Inc.,  ▼.  O'Neill  et  al. 
(this  case),  108  S.  B.  85,  decided  by  the  Su- 
preme Court,  July  18,  1921. 

Under  the  above  ruling  and  the  facts  of  the 
instant  case,  the  court  did  not  err  in  indnding 
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attorney's  fees  in  the  Judgment  rendered  for 
the  plahitiffs. 

2.  Attaohmeat  ^s»274,  276— Deolaratlon  pray- 
ing pereonal  Judflment  not  dismissed  thouah 
attachment  void;  when  attachment  abandon- 
ed^  refusal  to  pass  on  motion  to  dismiss,  spe- 
cial plea,  and  traverse  of  grounds  of  attacb- 
nent,  not  error. 

"Though  *  *  ^  an  attachment  be  abso- 
lutely void,  this  is  no  ground  for  dismissing  a 
declaration  thereon,  praying  for  judgment  in 
personam,  where  the  declaration  has  been  prop- 
erly filed  and  the  defendant  duly  dted  to  ap- 
pear, and  general  appearance  has  been  made 
therein."  Falligant  v.  Blitch,  19  Ga.  App. 
675  (2),  91  S.  B.  1057,  and  dUtions. 

In  the  instant  case,  while  the  dedaration  in 
attachment  did  not  pray  solely  for  judgment  In 
personam,  yet  upon  the  trial  counsel  for  the 
plaintiffs  announced  to  the  court  that  they 
would  abandon  the  attachment  and  ask  only 
for  a  common-law  judgment  in  personam 
against  the  defendant  Under  these  drcum- 
stances  the  court  did  not  err  in  refusing  to 
pass  upon:  First,  the  defendant's  motion  to 
dismiss  the  attachment  proceedings;  second, 
the  defendant's  spedal  plea  setting  up  that  the 
attachment  was  void;  and  Uiird,  the  defend- 
ant's traverse  to  tiie  grounds  of  the  attachment. 

8.  Amended  deolaratlon  net  demurrable. 

The  amended  dedaration  in  attachment 
was  not  subject  to  any  ground  of  demurrer  in- 
terposed, and  the  court  did  not  err  in  so  ruling. 

4.  Amendment  properly  disallowed. 

Under  all  the  particular  facts  of  the  case 
the  court  did  not  err  in  disallowing  the  proffer- 
ed amendment  to  the  defendant's  answer,  or  in 
striking  the  answer  itself. 

5.  Judgment  properly  rendered. 

The  court  did  not  err  in  rendering  judgment 
in  favor  of  the  plaintiffs  for  the  full  amount  of 
the  principal,  interest,  and  attorney's  fees  sued 
for. 

6.  Costs  ^s»262— Damages  denied  when  pros- 
ecution for  delay  only  does  not  appear. 

It  not  appearing  that  the  writ  of  error  in 
this  case  was  prosecuted  for  delay  only,  the 
request  of  the  defendants  in  error,  that  dam- 
ages be  awarded,  ia  denied. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  J.  H.  O'Neill  and  otiiera  against 
A.  W.  Watters  &  Co.,  Inc.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed in  conformity  to  Supreme  Court's  an- 
swers to  certified  questions  (108  S.  EL  85). 

J.  Mallory  Hunt,  of  Atlanta,  and  L.  H.  Cov- 
ington and  Nathan  Harris,  both  of  Rome,  for 
plaintiff  in  error. 

Denny  &  Wright,  of  Borne,  for  defendants 
In  error. 

BROYLES,  O.  J.    Judgment  afiSrmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


or  other  casoB  see  same  topic  and  KEY -NUMBER  ia  all  Key-Numbered  Digests  and  Indexes 
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(27  Oa.  App.  388) 

ANDREWS  V.  SIMS.     (N«.  12124.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  8,  1921.) 

(ByUabu9  by  the  Gauri,) 

I.  Landlord  and  tenant  ^=5>270(i/2»,  10,  15)  — 
Distress  warrant  is  final  process;  the  affida- 
vit converts  distress  proceeding  into  ordinary 
action;  distress  warrant  operative  as  final 
prooessv  when  counter  affidavit  dismissed,  but 
otherwise  landlord's  remedy  Is  on  bond. 
In  November,  1018,  the  plaintiff  in  error 
sued  out  a  distress  warrant  against  his  tenant, 
which  was  levied  upon  four  bales  of  cotton, 
raised  on  the  rented  premises  during  the  tenan- 
cy. The  warrant  was  arrested  by  the  giving 
of  a  counter  affidavit  and  a  replevy  bond,  and 
the  property  was  released  by  the  sheriff.  Aft- 
erwards, during  the  pendency  of  the  case,  the 
tenant  executed  to  another  a  deed  and  bill  of 
sale  to  secure  debt,  covering  certain  real  estate 
and  personalty,  which  was  duly  recorded.  Sub- 
sequently the  landlord  obtained  a  general  judg- 
ment against  the  tenant  and  the  surety  on  the 
replevy  bond.  The  surety  having  become  insol- 
vent, the  fi«  fa.  issued  on  the  general  judgment 
was  levied  upon  certain  of  the  personal  proper- 
ty included  in  the  bill  of  sale  as  property  of  the 
tenant  To  this  the  defendant  in  error,  the 
vendee  under  the  bill  of  sale,  interposed  a  daim. 
None  of  the  property  levied  upon  and  so  claimed 
was  in  fact  included  in  the  original  levy  of 
the  distress  warrant,  but  all  of  it  was  included 
in  the  bin  of  sale.  The  court,  in  the  trial  of 
the  claim  case,  charged  as  follows:  ''A  dis- 
tress warrant  levied  for  rent  is  a  general  Uen 
on  all  property  of  the  renter  and  takes  effect 
from  time  of  levy  of  distress  warrant.  If,  sub- 
sequent to  that,  bond  is  given,  and  the  property 
disposed  of,  the  claimant  gets  no  title  against 
this  levy  which  is  regular  in  form."  The  jury 
having  found  the  property  subject,  the  claim- 
ant moved  for  a  new  trial  on  the  general 
grounds,  and  on  the  ground  that  this  charge 
was  error  (1)  because  the  landlord's  general 
Uen  was  released  by  the  filing  of  counter  affi- 
davit and  the  replevy  bond;  (2)  because  such 
general  lien  did  not  cover  property  not  levied 
upon  by  the  distress  warrant;  and  (3)  because 
the  court  should  not  have  instructed  the  jury 
that  the  claimant  got  no  title  as  against  such 
levy.  The  judge  granted  a  new  trial,  upon  the 
ground  that  this  portion  of  the  charge  was  er- 
roneous, and  to  this  judgment  the  landlord  ex- 
cepted. Eteldf  a  distress  warrant  is  final  pro- 
cess until  arrested  by  counter  affidavit  and  re- 
plevy bond.  Gober  v.  Barry,  4  Ga.  App.  4,  6, 
60  S.  E.  807.  But  when  the  defendant  replevies 
the  property  the  levy  becomes  functus,  and  the 
proceeding  is  converted  into  an  ordinary  action 
for  rent,  with  the  bond  standing  as  security 
in  the  event  of  a  judgment  for  the  plaintiff. 
Stephens  v.  McNaughton,  8  Ga.  App.  42,  4a,  68 
8.  E.  450.  In  such  a  proceeding  the  form  of 
the  verdict  or  judgment  is  general,  and  is  for 
the  amount  found  to  be  due.  Hardy  v.  Poss, 
120  Ga.  385,  47  S.  E.  047.  If  the  counter  affi- 
davit is  dismissed,  the  distress  warrant  at  once 
becomes    again    operative    as    final    process. 


( Griggs  V.  Winbanks,  06  Ga.  744,  22  S.  B.  327. 
But  when  it  stands  and  the  property  Is  releas- 
ed under  the  affidavit  and  bond,  the  question  of 
lien  is  not  involved,  and  the  plaintiff's  recourse 
at  the  end  of  the  suit  will  be  upon  his  judgment 
on  the  bond.  Rountree  v.  Rutherford,  65  Ga. 
444(2),  448;  Davis  v.  De  Vaughn,  7  Ga.  App. 
324,  326,  66  S.  B.  066. 

2.  Landlord  and  tenant  ^s»270(  1 8)— Landlord's 
lien  prior  to  levy  covers  no  specific  property, 
and  after  levy  covers  only  that  seized. 

The  general  lien  of  landlord,  which  by  sec- 
tion 3340  of  the  Civil  Code  (1010)  is  given  "on 
the  property  of  the  debtor  liable  to  levy  and 
sale,"  dates  "from  the  time  of  the  levy  of  a 
distress  warrant  to  enforce  the  same.*'  Prior 
to  levy  it  covers  no  specific  property,  and  upon 
levy  such  general  lien  attaches  only  to  the  par- 
ticular property  seized  under  the  distress  war- 
rant issued  to  enforce  the  lien.  Henderson  v. 
Mayer,  225  U.  S.  631,  638,  32  Sup.  Gt  600.  56 
L.  Ed.  1233,  1236. 


3.  Execution  <=>i94( I)— Landlord  and  tenant 
^=>270(  10)— Burden  on  claimant  when  prop- 
erty In  defendant's  possession;  one  to  wliom 
property  pledged  after  release  from  distrese 
warrant  held  to  have  good  title. 
Where  property  is  in  the  possession  of  the 
defendant  in  fi.  fa.  at  the  time  of  levy,  the  bur- 
den is  upon  the  claimant  to  show  that  the  prop- 
erty was  not  subject  to  sale  under  the  plaintifTs 
execution  at  the  date  of  the  filing  of  the  dalm, 
and  that  at  that  time  he  had  some  title  to  or 
interest  in  the  property,  superior  to  the  right 
of  the  plaintiff  to  proceed  with  the  execution. 
Deariso  &  Co.  v.  Lawrence,  3  Ga.  App.  580,  60 
S.  E.  330.  See,  also,  Strickland  v.  Smith,  17 
€kL  App.  505(3),  506,  87  S.  B.  718.  In  the 
present  case,  the  claimant  showing  superior 
title  in  himself  under  the  bill  of  sale  executed 
to  him  by  the  defendant  in  Q.  f a.  prior  to  the 
general  judgment  against  the  defendant  on  the 
replevy  bond,  and  there  being  in  the  pleadings 
no  allegation  of  fraud  or  other  proper  allega- 
tions and  prayers  attacking  the  conveyance  to 
the  claimant,  the  evidence  demanded  a  verdict 
for  the  claimant,  and  the  trial  judge  did  not 
err  in  granting  a  new  trial  upon  the  error  in 
the  charge. 

Error  from  Superior  Court,  Columbia 
County;    H.  C.  Hammond,  Judge. 

Distress  proceeding  by  T.  B.  Andrews,  ia 
which  J.  A.  Sims  interposed  a  claim  to  prop- 
erty levied  on  imder  the  fi.  £&.  on  the  judg- 
ment on  the  replevy  bond.  After  a  verdict 
for  plaintiff,  a  new  trial  was  granted,  and 
plnintifl  brings  error.    Afitoned. 

See,  also,  105  S.  E.  641. 

B.  B.  McCowen,  of  Augusta,  for  plaintiff 
in  error. 

Hamilton  Phinizy  and  J.  S.  Watkina,  both 
of  Augusta,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  afllrmedL 

STEPHENS  and  HII/L,  JJ.,  concur. 


^=»For  other  cases  see  same  topic  and  KET-NTJMBB«R  in  all  Key-Numbered  Digests  and  Indexes 
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(27  Qa.  App.  319) 
RICHARDSON  V.  STATE.     (Nq.   12570.) 

(Court  of  Appeals  of  Georgia,  IMviaiozi  No.  1. 

July  28^  1921.) 

(Syllabus   by   ike  C^mrt.) 

Larceny  ^3»55— Eviitoaoe  held   iDsulllcleot  to 
support  conviction. 

l%e  conviction  was  unauthorized  by  the 
eyidence,  and  the  court  erred  in  oyerruling  the 
motion  for  a  new  triaL 


Error  from  Superior  Ck)iirt,  Ck)bb  County; 
D.  W.  Blair,  Judge. 

Martha  Richardson  was  conylcted  of  lar- 
ceny of  money  supposed  to  have  gone  with 
clothes  taken  by  her  to  be  washed,  and  she 
brings  error.    Reversed. 

Mrs.  T.  W.  Black  testified  that  defendant 
did  the  witness*  washing  and  would  come 
after  the  clothes  and  take  them  to  her  house 
and  wash  them;  that  one  Monday  morning 
after  she  had  come  after  the  clothes  the  wit- 
ness missed  some  money  that  she  had  been 
carrying  on  her  person  in  a  little  tobacco  sack 
pinned  to  her  undershirt ;  that  she  pulled  off 
the  shirt  Monday  morning  when  defendant 
came  for  the  clothes  and  did  not  see  the 
money  then,  but  threw  the  shirt  in  with  the 
other  clothes,  tied  jth^n  up,  and  gave  them  to 
defendant;  that  she  did  not  notice  that  the 
money  was  gone  until  the  next  day ;  that  the 
money  had  been  given  to  her  at  different 
times,  by  her  husband,  and  the  last  time  she 
saw  the  tobacco  sack  with  the  money  in  it 
was  when  her  husband  gave  her  the  last 
naoney;  that  she  put  in  what  he  gave  her, 
tied  it  up  again,  and  pinned  it  back  on  her 
shirt;  that  she  thought  that  was  Sunday 
morning ;  that  she  did  not  see  it  when  going  to 
bed  and  had  no  recollection  of  seeing  it  after 
pinning  it  to  the  shirt ;  and  that  she  did  not 
know  who  got  the  money.  Her  husband  tes- 
tified that  he  turned  the  money  over  to  his 
wife  and  she  kept  it  in  a  little  tobacco  sack ; 
that  he  was  not  at  home  and  did  not  know 
what  took  place  Monday  morning ;  that  after 
tils  wife  told  him  about  the  money  being  gone 
be  went  to  defendant's  house  and  asked  her 
about  it,  and  she  said  she  had  not  seen  it  and 
did  not  have  it  and  knew  nothing  in  the 
world  about  it;  that  the  clothes  had  then  been 
'washed  and  were  hanging  on  the  line;  that 
"she  showed  me  where  she  said  she  hung  it 
oa  the  line,  but  it  was  gone;  she  said  some- 
body had  stolen  it;"  that  he  threatened  to 
call  the  bflicers,  but  defendant  still  denied 
baring  seen  the  money;  that  he  did  call  a 
deputy  sheriff  who  searched  the  premises, 
but  failed  to  find  any  money.  The  deputy 
sheriff  testified  that  he  searched  the  place, 
but  did  not  find  any  money,  and  that  de- 
fendant denied  having  it  or  knowing  any- 
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thing  about  it  Defendant  in  her  statement 
denied  having  taken  or  seen  the  money,  and 
said  that  if  the  shirt  was  in  the  washing  at 
all  she  did  not  know  it ;  that  Mr.  Black  took 
all  the  clothes  off  the  line  and  carried  them 
home ;  and  that  she  could  not  say  for  certain 
that  the  shirt  was  in  the  washing  at  all,  but 
that  if  it  was  she  never  saw  the  money. — 
Statement  by  editor. 

Mozley  &  Gann  and  H.  B.  Moss,  all  of 
Marietta,  for  plaintiff  in  error. 

John  S.  Wood,  Sol.  Gen.,  of  Canton,  and 
Llndley  W.  Camp,  of  Marietta,  for  the  State. 


BROYLES,  C.  J.    Judgment  reversed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Oa.  App.  318) 
ANDERSON  V.  STATE.     (No.  12567.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  2S,  1921.) 

f Syllabus  by  Editorial  Staff.) 

Droakards  «9=»l  t— Evidenoo  insufflcleat  to  show 
Intoxloation  manifested  by  bolsterousness, 
eto.,  on  pubfio  hlohway. 

On  a  trial  for  intoxication  manifested  by 
boisteroosness,  and  indecent  condition  and  act- 
ing, vulgar,  profane,  and  unbecoming  language, 
and  loud  and  violent  discourse  on  a  public  high- 
way, evidence  KM  insufficient  to  support  a  con- 
viction. 

Error  from  City  Court  of  Dawson;  M.  C. 
Edwards,  Judge. 

Ed  Anderson  was  convicted  of  drunken- 
ness on  a  public  highway,  and  he  brings  er- 
ror.   Reversed. 

Will  Rivers  testified  that  defendant  and 
two  other  negroes  passed  his  house  in  a  bug- 
gy; that  defendant  had  a  pistol  in  his  hand 
and  was  waving  it  around  and  said  he  would 
shoot  the  witness'  head  off;  that  he  was 
drunk,  talking  loud  and  cussing,  and  whip- 
ping the  mule;  that  he  drove  on  over  to- 
wards the  Dliwson  and  Bronwood  public 
road.  On  cross-examination  he  testified  that 
where  he  saw  defendant  when  he  was  cuss- 
ing and  waving  the  pistol  was  "on  the  little 
road  on  the  place  which  runs  about  80  feet 
from  my  house";  that  it  ran  into  the  Daw- 
son and  Bronwood  public  road  300  or  400 
yards  from  his  house;  that  they  drove  to 
the  public  road;  and  that  he  did  not  know 
what  they  did  when  they  got  in  that  road. 

His  wife,  Macedonia  Rivers,  testified  in 
substance  to  the  same  effect,  and  likewise 
testified  on  cross-examination  that  the  place 
where  she  saw  defendant  and  his  oomi>an- 
lons  in  the  buggy  was  not  on  the  Dawson  and 
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Bronwood  public  road,  but  'In  the  little  road 
In  front  of  our  house  on  Mr.  Jennings' 
place" ;  and  that  they  drove  upon  the  public 
road  mentioned,  but  that  "I  never  saw  what 
they  were  doing  on  the  Dawson  and  Bron- 
wood public  road." 

A  deputy  sheriff  testified  that  on  the  same 
day  he  overtook  the  buggy  and  arrested  de- 
fendant's companions  '*on  the  road  that  goes 
off  from  the  Dawson  and  Bronwood  public 
road  and  goes  up  by  Mr.  Kennedy's  place, 
about  a  mile  from  Dawson** ;  that  he  did  not 
arrest  defendant,  because  he  ran  away;  that 
they  were  on  the  public  road  when  he  first 
saw  them,  but  he  was  several  hundred  yards 
behind  and  could  not  tell  what  they  were 
doing,  except  that  defendant  was  whipping 
a  mule  and  standing  up  In  the  buggy  and 
beating  It  with  a  stick,  trying  to  make  It  go 
faster;  that  he  did  not  see  any  of  them  wav- 
ing any  pistol;  that  he  would  say  defend- 
ant was  drunk,  but  not  "plumb  drunk";  that 
as  defendant  ran  away  he  thought  he  saw 
something  black,  like  the  handle  of  a  pistol, 
In  his  pocket,  but  would  not  swear  that  It 
was  a  pistol.  On  cross-examination  he  tes- 
tified that  the  place  where  he  overtook  the 
buggy  was  not  In  the  Dawson  and  Bronwood 
public  road,  but  In  the  little  side  road ;  that 
he  never  heard  defendant  op^i  his  mouth 
then  or  any  other  time  that  afternoon ;  that 
the  only  thing  he  saw  him  doing  while  on 
the  public  road  was  to  whip  the  mule;  that 
he  did  not  find  any  pistol  In  the  buggy  or 
on  the  other  two  negroes;  that  defendant 
did  not  use  any  obscene  language,  or  In  fact 
say  anything,  and  was  not  boisterous,  and 
that  he  did  not  see  him  do  anything  Inde- 
cent; and  that  when  he  caught  up  with  the 
buggy  it  had  left  the  Dawson  and  Bronwood 
public  road  50  or  100  yards. 

— Statement  by  editor. 

Parks  &  Parks,  of  Dawson,  for  plaintiff  in 
error. 
W.  H.  Gurr,  SoL,  of  Dawson,  for  the  State. 

I/UKB,  J.  The  defendant  in  this  case 
was  charged  with  being  upon  a  certain  high- 
way in  an  intoxicated  condition,  which  in- 
toxication was  ''made  manifest  by  bolster- 
ousness,  by  indecent  condition  and  acting, 
and  by  vulgar,  profane,  and  unbecoming  lan- 
guage, and  loud  and  violent  discourse  of  the 
defendant  while  so  intoxicated.*'  The  evi- 
dence did  not  authorize  the  defendant's  con- 
viction, since  there  was  no  proof  that  he  com- 
ported himself  upon  the  highway  named  In 
the  manner  alleged.  It  was  therefore  error 
to  overrule  the  motion  for  a  new  trial.  See 
Davis  V.  State,  14  Ga.  App.  669,  81  S.  E.  906, 
and  cases  cited. 

Judgment  reversed. 

BROYLBS,  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(117  S.  C.  100) 

Ex  parti  MARYLAND  MOTOR  CAR  IN8.  CO. 
OTIS  V.  COOPER. 

(No.  10628.) 

(Supreme  Court  of  South  Carolina.   June  SU^ 

1921.) 


CoDStitirtional  law  ^=>300  — Highways  ^=9l6& 
—Due  prooess  clause  not  violated  by  statute 
fliving  Ilea  on  stolen  auto  for  Injury  from  Its 
negligent  operation. 

AcU  1912,  p.  737,  giving  a  lien  on  a  motor 
vehicle  for  damages  caused  by  its  being  operat- 
ed In  violatloir  of  law  or  negligently,  excepting 
only  one  which  has  been  stolen  from  under 
secure  lock,  does  not  deprive  one  of  property 
without  process  where  the  car  had  been  stolen 
under  other  conditions;  it  being  considered 
the  offender. 

Appeal  from  Richland  Ck>unty  0>urt;  M.  S. 
Whaley,  Judge. 

Action  by  J.  a  Otis  against  N.  B.  Co(^>er» 
with  attachment  Claim  of  the  Maryland 
Motor  C&t  Insurance  Company  to  the  car,, 
contested  by  plaintiff,  was  decided  against 
claimant,  and  it  appeals.    Appeal  dismissed. 

B.  L.  Craig,  of  Columbia,  for  appellant. 
Nettles  &  Tobias,   of   Columbia,  for  re- 
spondent. 

GARY,  C.  J.  The  following  statement  ap- 
pears in  the  record: 

"James  C.  Otis  commenced  his  action  in  the 
county  court  of  Richland  county,  against  N.  B. 
C!ooper,  by  the  service  of  a  summons  dated  Oc- 
tober 18,  1920,  together  with  a  complaint,  al- 
leging that  on  June  20,  1920,  he  suffered  dam- 
age by  reason  of  the  negligence  of  defendant  in 
the  operation  of  an  automobile  on  the  public 
highway  In  Richland  county.  The  summons  and 
complaint  were  filed  October  20, 1920,  togetiier 
with  an  affidavit  In  attachment,  whereupon  a 
warrant  of  attachment  issued  directing  the 
sheriff  to  seize  the  automobile  referred  to  in 
the  complaint  and  affidavit.  Service  was  made 
October  20,  1920,  and  the  sheriff  took  the  auto- 
mobile into  his  possession  the  same  day.  At 
the  return  of  the  writ  Maryland  Motor  Car 
Insurance  Company  claimed  the  automobile  as 
its  property  and  made  demand  in  writing  on  the 
sheriff  that  the  car  be  delivered  to  it  forthwith, 
whereupon  the  sheriff  notified  the  plaintiff  that 
the  insurance  company  had  claimed  the  car  and 
unless  the  undertalsing  required  by  section  2S7 
of  the  Code  was  given  he  would  not  keep  the 
car.  Plaintiff  contested  the  insurance  com- 
pany's daim  and  gave  the  undertaking. 

**Thereafter  the  insurance  company  served 
the  plaintiff  in  attachment  with  notice  that  it 
would  submit  its  petition  and  affidavits  to  the 
judge  of  the  county  court  on  the  8th  day  of  No* 
vember,  1920,  and  request  that  an  issue  be 
made  up  under  his  direction,  pursuant  to  the 
provisions  of  section  287  of  the  Code,  to  try 
the  question  of  whether  the  automobile 
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Its  property  and  was  being  nnlawfnlly  with- 
held from  it 

''GUimant  by  its  petition  and  alBdaTita  alleged 
that  the  automobile  had  been  stolen  from  a 
dealer  in  the  dty  of  Richland,  Va.,  nnder  dr- 
cnmstances  more  fully  set  forth  in  its  petition 
and  affidavits,  and  that  daimant  had  become 
subrogated  to  the  rights  of  that  dealer  and  was 
the  owner  of  the  car  by  reason  of  having  paid 
for  the  loss  under  a  policy  of  insurance  issued 
by  it  and  by  a  written  instrument  assigning  the 
right,  title,  and  interest  of  the  dealer  to  daim- 
ant, and  that  it  was  entitled  to  have  the  car  de* 
MTered  to  it  forthwith.  The  petition  further 
alleged  that  daimant  was  being  deprived  of  its 
property  without  due  process  of  law  in  viola- 
tion of  the  'due  process'  dauses  of  the  state 
and  federal  Ckmstitutions. 

"When  tile  motion  was  called  for  a  hearing 
counsel  for  the  plahitlff  in  attadiment  admitted, 
for  the  sake  of  argument,  that  the  car  was  the 
property  of  the  insurance  company,  and  that 
It  had  been  stolen  in  the  manner  daimed,  but 
contended  that,  as  it  did  not  appear  that  the 
car  had  been  stolen  by  the  breaking  of  a  build- 
ing under  a  secure  lock  or  while  the  vehide 
was  securely  locked,  the  plaintiif  in  attachment 
was  entitled  to  have  the  car  sold  and  the  pro- 
ceeds of  the  sale  applied  to  the  satisfaction 
of  any  judgment  that  might  be  recovered  as 
the  Acts  of  1912,  p.  737,  authorised  a  proceed- 
ing in  rem  whereby  the  car  was  responsible  In 
any  event  except  in  cases  coming  strictly  with- 
in the  exemptions  set  forth  in  the  statute. 

''The  court  bdow  dedded  in  favor  of  the 
plaintifif  in  attachment,  and  held  there  were  no 
issues  to  submit,  and,  the  order  being  final  as 
to  daimant,  this  appeal  has  been  takenJ 


[The  doctrine  annomiced  In  those  cases  is 
reaffirmed  In  this  case.  We  desire  to  call  spe- 
cial attention  to  the  proviso  in  the  stat- 
ute, which  affords  reasonable,  if  not  ample, 
protection  to  the  owner  of  the  car  against 
theft,  in  case  he  places  his  car  in  a  building 
nnder  a  secure  lock,  or  locks  the  car  securely. 
In  the  case  of  Grant  Ck>.  v.  United  States, 

254  U.  S.  505,  41  Snp.  Ct.  189,  65  L.  Ed. , 

the  court  held  that  section  3450  of  the  Re- 
vised Statutes  of  the  United  States  (U.  S. 
Comp.  St  I  6352),  which  provides  for  the 
forfeiture  of  any  conveyance,  etc.,  used  in 
the  removal  of  any  goods  or  commodities 
with  intent  to  defraud  the  United  States 
of  the  tax  thereon,  applies  to  an  automobile 
used  in  the  unlawful  removal  of  distilled 
spirits,  though  a  seller  of  the  automobile, 
who  retained  title  for  the  unpaid  purchase 
money,  was  without  guilt,  and  that  the 
statute  so  applied  did  not  violate  the  Fifth 
Amendment  of  the  federal  Gonstitutl<Hi  rela- 
tive to  due  process  of  law,  as  the  thing  for- 
feited was  primarily  considered  the  offender. 
In  that  case  the  court  said: 


ft 


The  question  raised  by  the  exceptions 
(whidi  will  be  reported)  is  whether  the  stat- 
ute adopted  in  1912,  entitled  "An  act  to  fur- 
ther regulate  the  running  of  motor  vehicles 
in  this  state,"  is  constitutional.  The  statute 
is  as  follows: 

''When  a  motor  vehide  is  operated  in  viola- 
tion of  the  provisions  of  law,  or  negligently  and 
cardesfily,  and  when  any  person  receives  per- 
sonal injury  thereby,  or  when  a  buggy  or  wagon 
or  other  property  is  damaged  thereby,  the  dam- 
ages done  to  such  person  or  propertf  shall  be 
and  constitute  a  lien  next  in  priority  to  the  lien 
for  state  and  county  taxes,  upon  such  motor 
▼ehide,  recoverable  in  any  court  of  competent 
Jurisdiction,  and  the  person  sustaining  such 
damages  shall  have  a  right  to  attach  such  mo- 
tor vehide  in  the  manner  provided  by  law  for 
attachments  in  this  state;  provided,  that  this 
act  shall  not  be  effective  in  case  the  motor  ve- 
hide shall  have  been  stolen  by  the  breaking 
of  a  building  under  a  secure  lock,  or  when  the 
▼ehide  is  securely  locked." 

The  question  now  before  us  was  under 
consideration  in  the  case  of  Merchants'  & 
Planters'  Bank  v.  Brigman  et  al.,  106  S.  C. 
362,  91  S.  E.  832,  L.  R.  A.  1917E,  925,  and 
the  court  held  that  the  statute  v&s  consti- 
tutional. The  prindple  therein  announced 
was  afterwards  followed  in  the  case  of  Stew- 
art V.  Ck>Uier,  112  S.  0.  258,  99  S.  B.  838. 


^t^ 


'It  is  the  illegal  use  that  is  the  material  con- 
sideration; it  is  that  which  works  the  forfei- 
ture, the  guilt  or  innocence  of  its  owner  being 
acddental." 

Applying  that  language  to  the  present  case, 
it  is  the  negligent  operation  of  the  motor 
vehicle,  whereby  any  person  receives  injury 
to  his  person  or  property,  that  is  the  material 
consideration.  It  is  that  which  gives  rise 
to  the  lien  on  the  offending  automobile;  the 
guilt  or  innocence  of  its  owner  being  ac- 
ddental. 

Appeal  dismissed. 

WATTS,  FRASER,  and  COTHRAN,  JJ^ 
concur. 


Ex  parte  8WYGERT. 

STATE  V.  8WYGERT. 

(No.  10699.) 

(Supreme  Court  of  South  Carolina. 

1921.) 


(U7  S.  C.  94) 


Aug.  1, 


Crlmlaal  law  ^s»tOO (3)— Assumption  of  Juris- 
diction in  county  of  wound  precludes  Its  as- 
sumption In  county  of  death. 

Under  Or.  Code  1912,  {  147,  providing  that, 
where  one  is  wounded  in  one  county  and  dies 
in  another,  indictment  in  either  of  the  person 
causing  it  shall  be  good,  and  he  shall  be  tried 
in  the  county  where  the  indictment  is  found, 
the  court  of  the  county  where  the  wound  was 
inflicted  having  first  assumed  exclusive  juris- 
diction of  the  case,  accused  cannot  be  proceed- 
ed against  in  the  county  where  the  person  died. 

Habeas  oorpus  proceeding  by  Job  0.  Swy- 
gert,  who,  pending  proceedings  against  him  in 
the  county  in  which  he  wounded  a  man,  was 
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proceeded  against  In  the  county  in  which  the 
man  died.  Proceedings  in  second  county  an- 
nulled. 

The  statement  referred  to  in  the  opinion  is 
as  follows: 

Statement. 

The  petitioner  and  John  C.  Nicholson,  now 
deceased,  became  inyoWed  in  a  difficulty  in  the 
town  of  Leesyille,  in  the  county  of  Lexington 
and  state  aforesaid,  on  the  3d  day  of  April, 
1921,  in  which  said  difficulty  the  said  J.  G. 
Nicholson  received  a  mortal  wound  or  wounds, 
from  the  effects  of  which  he  died  in  a  hospital, 
in  the  dty  of'  Columbia,  shortly  after  midnight 
on  April  4,  1921.  In  the  afternoon  on  the 
last-mentioned  date  an  inquest  was  held  in  the 
town  of  Leesville  oyer  the  dead  body  of  the 
said  J.^G.  Nicholson  by  the  coroner  and  a  jury 
of  Lexington  county.  After  the  finding  made 
by  the  coroner's  jury,  the  coroner  caused  the 
petitioner.  Job  0.  Swygert,  to  be  committed 
to  the  common  jail  of  Lexington  county  to  await 
an  indictment  charging  him  with  the  murder  of 
the  said  Nicholson.  Thereafter,  on  the  12th 
day  of  April,  1921,  Mr.  Justice  R.  G.  Watts, 
of  the  Supreme  Court,  admitted  the  petition- 
er, Swygert,  to  bail,  and  pursuant  to  the  order 
allowing  bail  as  aforesaid  the  petitioner,  on  the 
18th  day  of  April,  1921,  entered  into  a  recog- 
nizance, before  the  derk  of  court  for  Lexing- 
ton county,  conditioned  for  his  personal  ap- 
pearance before  the  court  of  general  sessions 
of  said  county  to  answer  to  a  bill  of  indictment 
to  be  preferred  against  him  for  murder,  and  to 
do  and  receive  what  should  be  enjoined  by  the 
court,  and  not  to  depart  the  court  without  li- 
cense. 

That  on  the  23d  day  of  May,  1921,  the  grand 
jury  made  a  presentment  to  the  court  of  Qen- 
eral  sessions,  which  was  then  in  session  in 
said  county,  of  the  case  against  petitioner,  call- 
ed upon  the  prosecuting  attorney  to  prepare 
a  bill  of  indictment  in  the  case  for  their  action 
thereon,  and  demanded  the  production  of  the 
witnesses  in  the  case.  The  prosecuting  attor- 
ney declined  to  do  this,  assigning  as  the  reason 
for  his  refusal  a  letter  written  by  the  Attor- 
ney General  to  the  solicitor  of  the  Fifth  judi- 
cial drcuit,  directing  him  to  hand  out  a  bill  of 
indictment  in  Itichland  county,  where  the  de- 
ceased died.  Later,  on  or  about  the  1st  of 
June,  after  declining  to  do  so,  except  on  in- 
structions from  the  court,  the  grand  jury  of 
Ricliland  county  returned  a  true  bill  against 
the  petitioner,  charging  him  with  inflicting 
wounds  on  the  body  of  the  deceased  in  Lexing- 
ton county,  from  the  effects  of  wliicfa  he  died 
in  Richland  county.  Thereafter,  on  the  9th 
day  of  June,  the  petitioner  was  rearrested, 
while  his  bond  in  Lexington  county  was  still  of 
force,  on  a  bench  warrant,  issued  out  of  the 
court  of  general  sessions  for  Richland  county, 
charging  him  with  the  murder  of  the  said  John 
C.  Nicholson  in  Lexington  county,  and  he  was 
lodged  in  the  common  jail  for  Richland  county, 
whereupon  a  writ  of  habeas  corpus  was  issued 
out  of  the  Supreme  Court,  upon  the  petition 
of  the  said  Job  G.  Swygert,  asking  for  his  dis- 
charge from  the  custody  of  the  sheriff  of  Rich- 
land county  and  from  the  jurisdiction  of  the 
court  of  general  sessions  for  said  county. 


Issues  Stated. 

There  are  two  prindpal  questions  raised  in 
this  proceeding  and  both  are  jurisdictional  in 
character.  The  first  contention  of  the  peti- 
tioner is  that  section  147  of  the  Criminal  Code, 
under  which  jurisdiction  is  daimed  in  Richland 
county  is  unconstitutional,  null,  and  void.  The 
second  contention  of  the  petitioner  is  that,  ad- 
mitting, for  the  sake  of  argument,  seption  147 
of  the  Criminal  Code  to  be  constitutional,  the 
court  of  general  sessions  in  Richland  county 
could  not  acquire  jurisdiction  of  either  the  per- 
son of  petitioner  or  the  subject-matter  of  the 
offense  charged,  because  the  court  of  general 
sessions  for  Lexington  county  had  previously 
acquired  such  jurisdiction. 

Timmerman  &  Graham,  of  Lexington,  and 
BX  L.  AsMll,  of  Leesville,  for  petitioner. 

A.  F.  Spigner,  Sol.,  of  Columbia.  C.  M. 
Eflrd,  of  Lexington,  Cole  U  Blease,  of  Colum- 
bia, and  O.  J.  Ramage  and  B.  W.  Crouch,  both 
of  Saluda,  for  the  State. 

COTHRAN,  J.  The  constitutionality  of  sec- 
tion 147  of  the  Criminal  Code  was  directly  in 
issue  In  the  case  of  State  ▼.  McCoomer,  79 
S.  C.  63,  60  S.  B.  287,  and  by  the  solemn 
adjudication  of  this  court  was  unanimously 
sustained.  We  are  not  disposed  to  reopen  the 
question,  particularly  as  a  decision  upon  the 
constitutionality  of  the  section  is  not  neces- 
sary to  a  determination  of  this  matter. 

The  inquest  was  held  in  Lexington  county ; 
a  warrant  was  issued  for  the  arrest  of  the 
petitioner  by  the  coroner  of  Lexington  coun- 
ty ;  he  was  arrested  under  that  warrant,  and 
committed  to  the  jail  of  Lexington  county ;  a 
petition  for  a  writ  of  habeas  corpus  was  filed 
in  Lexington  county ;  it  was  opposed  by  the 
solicitor  of  the  circuit  of  which  Lexington 
county  is  a  part ;  an  order  admitting  the  pe- 
titioner to  bail  and  requiring  him  to  give  bond 
for  his  appearance  at  the  next  term  of  the 
court  of  general  sessions  for  Lexington  coun- 
ty was  signed  by  a  justice  of  this  court;  the 
bond  was  accordingly  executed  by  the  peti- 
tioner, and  approved  by  and  filed  with  the 
cleric  of  court  of  Lexington  county.  The 
court  of  Lexington  county  has  therefore  as- 
sumed exclusive  jurisdiction  of  the  case 
against  the  petitioner. 

The  entire  proceedings  by  which  it  was 
sought  to  arrest  the  petitioner  and  hold  him 
to  trial  in  Richland  county  are  annulled  and 
the  bond  executed  by  the  petitioner  under  a 
previous  order  of  three  of  the  justices  of 
this  court  in  the  present  proceeding  is  direct- 
ed to  be  cancelled  by  the  cleric  of  this  court. 
The  reporter  will  incorporate  in  the  report  of 
this  proceeding  the  very  clear  and  complete 
statement  of  the  facts  contained  in  the  argu- 
ment for  the  petitioner  by  Mr.  Timmerman. 

GARY,  0.  J.,  and  WATTS,  J.,  concur. 

FRASER,  J.  (concurring  in  result).      The 
petitioner  had  a  difficulty  with  one  Jolin  C, 
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KichoLson,  In  the  town  of  LeesviUe,  in  Lex- .  bail.    There  was  an  honest  mistake  and  mis- 


ington  county.  In  that  difficulty  the  petition- 
er inflicted  wounds  upon  Nicholson  that  were 
mortaL  Nicholson  was  carried  to  a  hospital 
in  Oolumbia»  in  Richland  county,  where  in  a 
short  time  he  died  from  the  said  wounds. 
The  coroner  of  Lexington  county  held  an  in- 
quest in  Lexington  county,  in  which  they 
found  that  the  deceased  came  to  his  death 
from  wounds  inflicted  by  the  petitioner.  Mr. 
Justice  Watts,  of  this  court,  heard  and  grant- 
ed an  application  for  bail,  and  made  the  bond 
conditioned  for  the  petitioner's  appearance  in 
the  court  of  Lexington  county.  The  grand 
Jury  for  Lexington  county  presented  the  pe- 
titioner for  murder,  and  called  upon  the  solic- 
itor to  prepare  a  formal  indictment.  This  the 
solicitor  declined  to  do,  under  instructions 
from  his  superior  officer,  the  Attorney  Gener- 
al, as  it  was  determined  by  the  prosecuting 
officers  to  try  the  case  in  Richland  county. 
The  grand  jury  for  Richland  county  took 
up  the  matter,  and  made  a  presentment  to 
the  court  of  general  sessions  for  Richland 
county,  in  which  they  protested  against  the 
prosecution  of  the  petitioner  in  Richland 
county.  The  presiding  judge  overruled  their 
protest  and  ordered  them  to  consider  the  bill. 
In  obedience  to  this  order  they  passed  upon 
tbe  bill  and  found  a  true  bill.  The  presiding 
judge  of  the  Richland  court,  on  ascertaining 
tbat  tbe  petitioner  would  not  appear  at  the 
Richland  court,  issued  a  bench  warrant  for 
him,  and  he  was  arrested  and  placed  in  the 
Richland  jail  to  await  his  trial  in  Richland 
county. 

The  state  did  not  appeal  from  the  order  of 
Mr.  Justice  Watts,  and  it  is  the  law  of  this 
case.  No  court  or  judge  had  the  right  to 
order  the  rearrest  of  the  petitioner  until  he 
has  failed  to  comply  with  the  order  of  Mr. 
Justice  Watts.  There  is  no  intimation  in  the 
the  record  that  the  petitioner  has  in  any  way 
failed  to  comply  with  this  order.  The  peti- 
tioner has  made  application  to  this  court  for 
hLs  discharge  from  the  custody  of  the  sheriff 
of  Richland  county.  It  is  a  serious  thing  to 
rearrest  one,  for  the  same  offense,  who  has 
been  admitted  to  bail  under  habeas  corpus 
proceedings,  before  he  has  violated  the  terms 
of  the  order  under  which  he  was  admitted  to 


apprehension  as  to  the  law,  and  no  one  is  to 
blame. 

The  mistake  arises  from  a  misapprehension 
of  the  powers  and  duties  of  the  grand  jury. 
The  duties  of  the  grand  jury  are  twofold: 
Without  fear  or  favor  they  are  first  to  pre- 
sent those  who,  in  their  untrammeled  judg- 
ment, should  be  presented ;  and,  second,  tbey 
are  to  refrain  from  presenting  those  who  in 
their  judgment  should  not  be  presented. 
These  two  duties  are  of  equal  Importance. 
When  the  grand  jury  of  Lexington  county  pre- 
sented tbe  petitioner,  he  was  by  that  fact  in- 
dicted in  Lexington.  In  the  argument  it  was 
said  the  solicitor  did  not  act  upon  the  Lex- 
ington presentment.  The  grand  jury  indicts, 
not  the  solicitor. 

It  is  the  duty  of  the  solicitor  to  put  the  in- 
dictment of  the  grand  jury  in  proper  legal 
form.  It  would  doubtless  be  unsafe  to  go  to 
trial  upon  such  an  informal  indictment  of  a 
grand  jury.  The  indictment  is  the  official 
act  of  the  grand  jury  and  not  of  the  solicitor. 
It  lies  in  no  man's  mouth  to  tell  the  grand 
jury  of  the  county  that  they  shall  not  present 
one  who,  in  their  judgment,  should  be  in- 
dicted. They  may  indict  the  solicitor  him- 
self, if  in  their  judgment  the  public  Interest 
demanded  his  indictment. 

The  power  and  duty  to  refrain  from  indict- 
ing those  who,  in  their  judgment,  should  not 
be  indicted.  Is  equally  absolute  and  of  equal 
advantage  to  the  people.  The  indictment  by 
the  Richland  grand  jury,  after  and  over  their 
protest,  was  void.  We  have  before  us  a  case 
in  which  tlie  petitioner  is  held  to  bail  in  Lex- 
ington county,  under  valid  proceedings.  We 
have  the  petitioner  rearrested  In  Richland 
county,  under  proceedings  that  are  void.  The 
result  is  inevitable  to  return  the  petitioner 
to  the  custody  of  his  bail,  and  he  shall  remain 
in  that  custody  until  he  has  failed  to  obey 
those  proceedings,  or  is  surrendered  by  his 
bail. 

We  are  asked  to  pass  upon  the  constitution- 
ality of  the  act  that  in  a  proper  case  would 
give  Richland  county  jurisdiction  to  try  the 
case.  It  is  evident  that  the  decision  is  not 
necessary,  and  the  question  in  this  case  aca- 
demic. 
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(88  W.  Va.  692) 

MoDERMOTT  et  al.  v.  FAIRMONT  QAS  & 
LIGHT  CO.  et  al.    (No.  4179.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  17,  1921.    Rehearing  Denied 

September  7,  1921.) 

(ByUdtma  5y  the  Court.) 

1.  Brokers  ^3>7 1— Broker  held  entitled  to  com- 
mission on  foil  purchase  price,  though  pur- 
chaser falls  to  pay  deferred  payments. 

Under  a  contract  between  the  owner  of 
property  and  a  broker,  by  which  the  broker  is 
to  receiye  4  per  cent  of  a  stipulated  sale  price 
for  the  property  if  he  finds  and  produces  a 
purchaser  ready,  able,  and  willing  to  pay  that 
price  in  cash;  and  such  purchaser  is  found 
and  produced  by  the  broker,  and  a  sale  is  made 
through  further  negotiations  between  the  own- 
er and  such  purchaser  for  part  cash  and  de- 
ferred payments,  without  the  knowledge  or  con- 
currence of  the  broker,  the  broker  is  entitled 
to  his  commission  on  the  full  purchase  price, 
although  the  purchaser  afterwards  fails  to  pay 
the  deferred  payments,  and  the  property  is  re- 
turned to  the  owner  for  such  failure^  under  a 
danse  in  the  sale  agreement 

2.  Corporations  43»426(IO)-^ooeptanoe  by 
corporation  of  beneHts  of  unauthorized  con- 
tract by  president  a  ratlllcation. 

Where  the  president  of  a  private  corpora- 
tion, without  authority  from  the  corporation, 
makes  a  contract  for  the  sale  of  corporate 
property,  and  the  corporation  afterwards  ac- 
cepts and  retains  the  benefits  of  the  contract, 
it  thereby  ratifies  the  contract,  and  will  be 
bound  to  perform  its  obligations  thereunder. 

3.  Principal  and  agent  ^3»70— When  agent  mi^ 
act  for  two  principals  stated. 

An  agent  may  act  for  two  principals  in  the 
same  transaction  where  his  duties  do  not  re- 
quire him  to  do  incompatible  acts;  or,  if  the 
employment  does  not  imply  trust  and  confi- 
dence, as  where  he  is  a  mere  middleman  who 
brings  them  together  and  then  leaves  them  to 
bargain  for  themselves.  In  such  cases  he  vio- 
lates no  duty  in  undertaking  to  perform  such 
service  for  both,  and  may  properly  receive  com- 
pensation from  both. 

4.  Corporations  <(=8>426(IO)-^ets  of  corpora- 
tion held  a  ratification  of  nnauthorized  sale 
of  Its  property. 

Where  an  unauthorized  contract  is  made  by 
a  president  of  a  private  corporation  with  a 
broker  for  the  production  of  a  purchaser  of 
the  property  of  the  corporation,  for  an  agreed 
commission  on  the  agreed  sale  price,  and  as  a 
result  thereof  a  sale  is  made  to  such  purchaser 
so  produced,  and  the  benefits  thereof  accepted 
by  the  corporation,  and  after  such  sale  a  part 
of  the  commissions  of  the  broker  is  paid  by 
the  treasurer  of  the  corporation  by  direction  of 
members  of  the  executive  committee  of  the  di- 
rectors, the  contract  is  thereby  ratified,  and 
the  corporation  will  be  bound  to  perform  its 
obligations  thereunder. 


Appeal  from  Circuit  Court,  Marion  Ck>unty. 

Action  by  Joseph  H.  McDermott  and  otli- 
ers  against  Fairmont  Gas  &  Ught  0)xnpany 
and  other&  From  Judgment  for  alleged  in- 
sufficient amount,  plaintiffs  appeal.  Reversed 
and  remanded. 

Cox  ft  Baker,  David  C.  Reay,  and  Chas.  A. 
Goodwin,  all  of  Morgantown,  for  appellants. 

Charles  Powell,  Osman  E.  Swartz,  and 
Tusca  Morris,  all  of  Fairmont,  for  appellees. 

LIVELY,  J.  Plaintiff  instituted  suit 
against  Fairmont  Gas  ft  Light  (Company  and 
its  stockholders  to  recover  the  sum  of  $40,- 
(XX),  claimed  by  him  as  commissions  on  the 
sale  of  the  company's  property  and  assets  to 
Russell  Palmer,  at  the  price  of  $1,(X)0,(XX>, 
brought  about  through  his  efforts  and  under 
a  verbal  contract  made  by  plaintiff  with  8. 
L.  Watson,  president  of  the  company,  and  re- 
covered a  decretal  Judgment  for  the  sum  of 
$7,275,  from  which  he  prosecutes  this  ap- 
peal. 

The  bill  alleges,  substantially,  that  McDer- 
mott made  a  verbal  agreement  with  S.  L. 
Watson,  president  of  the  defendant  company, 
and  claiming  to  represent  its  stockholders, 
at  Fairmont,  W.  Va.,  in  August,  1912,  by 
which  it  was  agreed  that  if  plaintiff  would 
present  a  purchaser  of  all  the  assets  and 
properties  of  the  company,  who  would  pay 
therefor  the  sum  of  $lfiOOfiOO,  and  purchase, 
then  plaintiff  would  be  paid  a  conmiission  of 
4  per  cent,  or  $40,(XX);  that  in  pursuance  of 
the  agreement  (having  associated  with  him- 
self one  A.  F.  Gressler,  in  his  efforts  to  pro- 
cure a  purchaser,  and  who,  after  this  suit 
was   begim,   transferred   all   his   claims   to 
plaintiff)  he  did  procure  and  produce  and  in- 
troduced Russell  Palmer,  of  Mobile,  Ala^  who, 
after  considerable  negotiations,  purchased  the 
property,  by  written  agreement  for  the  sum 
of  $1,(XX),(XX),  on  November  22,  1912,  from 
certain  of  the  stockholders  then  holding  more 
than  80  per  cent,  of  the  capital  stock  of  tbe 
company ;  and  that  afterwards,  on  December 
20,  1912,  the  stockholders  approved  and  rati- 
fled  said  sale  and  agreement,  and  directed 
and  caused  to  be  executed  a  deed  therefor 
to  a  corporation,  Fairmont  Gas  Company, 
formed  by  the  purchaser,  who  made  a  davm 
payment  of  $125,0(X),  and  on  or  about  the  Xst 
of  February,   1913,   a   further  payment    of 
$120,000.     The  bill  charges  that  the  stock- 
holders had  full  knowledge  of  the  services 
rendered  by  plaintiff  when  they  ratified  and. 
confirmed  the  sale  to  Palmer,  and  af  terwax'da, 
on  February  21, 1913,  the  defendant  company 
paid  to  plaintiff  $5,(X)0  as  part  of  the  com- 
missions due  him;    that  afterwards  the    de« 
fendant  company  distributed  the  moneys  re- 
ceived by  it  from  Palmer  among  its  stock- 
holders, and  then  surrendered  its  cbax'ter. 
and  went  out  of  corporate  existence,  w^ltliouf 
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paying,  or  making  provision  for  the  payment 
of,  plalntllTs  debt,  amounting  to  $85,000.  The 
bill  prays  for  a  discovery,  and  for  recovery 
of  the  said  sum,  and  for  general  relief. 

The  bill  was  filed  at  April  rules,  1915,  and 
in  June,  1916»  the  defendant  company,  S.  L. 
Watson,  as  president,  and  In  his  own  right, 
Fairmont  Gas  Company,  a  corporation,  and 
Frank  B.  Pryor,  as  secretary  of  the  last- 
named  corporation,  and  In  his  own  right, 
filed  their  Joint  and  several  answers,  giving 
the  names  of  stockholders  and-  the  number 
of  shares  of  stock  held  by  them  at  the  time 
of  the  dissolution  of  the  defendant  company, 
and  distribution  of  moneys  received  from  the 
sale,  and  detailing  the  transactions  with 
McDermott  leading  up  to  the  time  of  the 
agreement  for  payment  of  commissions. 
They  deny  that  8.  U  Watson  claimed  to  rep- 
resent the  company  in  that  agreement  with 
McDermott,  or  that  he  represented  any  of 
the  stockholders  on  that  occasion;  (m  that 
subject  they  say  that  Watson— 

"simply  stated  to  the  said  McDermott  that  if 
a  purchaser  was  produced  who  desired  to  pur- 
chase   the    entire    property    at    a    price    of 
91,000,000,  to  be  paid  in  cash,  he,  the  said  Wat- 
son, believed  and  felt  that  himself  and  other 
stockholders  associated  with  him,  holding  to- 
gether from  75  to  80  per  cent  of  the  capital 
stock  of  said  company,  would  feel  disposed  and 
-willing  to  sell  the  property  of  said  company,  if 
the  stockholders  of  the  company  should  so  de- 
cide, at  the  said  price  of  $1,000,000,  to  be  paid 
in  cash;  but  the  said  Watson  never,  at  any  time, 
claimed  to  said  McDermott,  or  otherwise,  to 
have  the  right  and  power  to  sell  and  negotiate 
for  the  sale  of  said  property;  and  on  the  ques- 
tion of  commissions  on  any  such  sale,  the  said 
"Watson,  in  any  conversation  wliich  he  had  with 
the  said  McDermott,  simply  stated  that,  should 
a.  purcdiaser  be  presented  who  should  purchase 
said  property  at  the  sum  of  $1,000,000^  to  be 
paid  in  cash,  and  who  was  willing,  abie,  and 
anxious  to  purchase  the  same,  and  the  sale 
and  purchase  thereof  at  said  price  should  be 
negotiated,  consummated,  .and  completed,  and 
the  said  purchase  price  so  paid,  he  and  those 
associated  with  him,  holding  together  from  75 
to  80  per  cent  of  the  capital  stock  of  said 
company,  might  feel  disposed  to  pay  a  com- 
mission on  the  said  purchase  price  if  the  stock- 
holders of  said  company  should  so  decide;  but 
the  said  Watson  never,  at  any  time,  to  the  said 
McDermott  or  otherwise,  claimed  to  have  the 
ri^ht  to  negotiate  and  contract  for  the  services 
of  the  said  McDermott,  and  for  the  payment  of 
commissions  or  compensation  to  him  thorefor, 
on   behalf  of  the  said  company  or  its  stock- 
holders.** 

The  answer  then  details  in  full  the  pro- 
ceedings subsequent  to  the  agreement  for 
commissions  with  Watson;  the  meeting  with 
Palmer  at  Atlantic  City ;  the  sale  of  the 
property  to  him  iPor  $1,000,000,  If,  upon  ex- 
amination by  Palmer's  engineers  and  audi- 
tors, the  property  was  as  represented;  the 
examination  and  reports  made  by  them ;  the 
oondasion  of  Palmer  to  buy  at  the  stipulated 


price;  further  negotiations  culminating  In 
the  sale  to  him  for  that  price,  but  nut  for 
cash,  but  upon  payment  of  $125,000  cash  and 
the  remainder  at  Intervals;  the  formation 
by  Palmer  of  a  West  Virginia  company  under 
the  corporate  name  of  Fairmont  Gas  Com- 
pany, with  authorized  capitat  stock  of  $3,- 
000,000,  to  which  the  property  was  deeded, 
and  the  entire  stock  of  which,  except  five 
shares  was  issued  to  Palmer,  and,  with  the 
deed  held  in  escrow  awaiting  the  liquidation 
of  the  deferred  pasrments  of  purchase  money ; 
the  failure  of  Palmer  to  pay  the  deferred 
payment  of  $250,000 ;  the  taking  of  the  prop- 
er^ by  the  defendants  under  the  forfeiture 
clause  of  the  agreement,  together  with  the 
$250,000  paid  by  Palmer;  the  taking  over  of 
the  stock  and  absolute  control  of  the  new 
corporation  formed  by  Palmer,  the  Fairmont 
Oas  Co.,  by  defendants;  the  sale  of  the  en- 
tire property  and  the  said  stock  in  the  new 
corporation  to  J.  H.  Wheelright  by  the  de^ 
fendants  on  January  22,  1914,  for  $760,000. 

The  answer  further  details  the  elforts  of 
McDermott  to  obtain  payment  of  his  com- 
missions, and  an  explanation  of  the  payment 
to  McDermott  of  $5,000  on  February  21, 1913, 
as  a  part  of  his  commissions.  In  which  It  Is 
stated  that  the  same  was  paid  out.  of  a  fund 
in  bank  to  the  credit  of  S.  L.  Watson,  trus- 
tee, by  check  of  Walton  Miller,  the  treasurer 
of  defendant  company,  while  Watson  was  in 
the  South,  and  which  payment  he,  Watson, 
disapproved  pn  his  return.  The  answer  fur- 
ther details  the  dissolution  of  the  defendant 
company,  the  distribution  of  the  assets  to 
the  stockholders,  consisting  of  $750,000  de- 
rived from  Wheelright  and  the  $250,000  de- 
rived from  Palmer.  The  answer  denies  any 
obligation  to  the  plaintiff  on  his  claim  for 
commission;  denies  that  Watson  acted  for 
the  defendant  company  or  any  of  the  stock- 
holders in  his  negotiations  with  McDermott ; 
denies  that  any  of  the  stockholders,  except 
possibly  a  few,  knew  of  such  negotiations; 
denies  ratification  thereof  by  any  act  of  the 
stockholders  or  directors;  and  explains  the 
payment  of  $5,000  to  plaintiff  on  his  commis- 
sion as  unauthorized.  Answers  were  filed 
by  other  defendants,  which  contain  practical- 
ly the  ?ame  averments  and  denials. 

The  pleadings  and  evidence  develop  the 
salient  facts  that  Watson,  as  president  of 
the  defendant  company,  and  representing 
business  associates,  owing  75  or  80  per  cent 
of  the  stock,  whom  he  thought  would  "Join 
or  act  with  him,"  made  an  agreement  with 
plaintiff  for  the  production  of  a  purchaser 
for  the  corporate  property  at  a  price  of  $1,- 
000,000,  and  if,  as  a  result  thereof,  a  sale 
was  made,  then  plaintiff  should  have  a  com- 
mission thereon  fixed  at  4  i)er  cent.  The 
main  controversy  exists  over  the  nature  and 
character  of  this  agreement,  made  in  the 
ofllce  of  Watson,  of  Fairmont,  in  July,  1912. 
As  a  result  of  this  agreement,  Palmer  pur- 
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chased  the  property  of  the  defendant  for  the 
price  stipulated,  from  Watson  and  certain  of 
his  associates  owning  in  excess  of  80  per 
cent  of  the  entire  stock,  afterwards  con* 
firmed  by  legal  corporate  action,  and  paid 
$250,000,  but  failed  to  pay  the  remainder  of 
the  pnrdiase  money,  and,  after  fiailnre,  the 
property  was  on  December  3,  1913,  taken 
back  by  the  corporation  and  the  money  so 
paid  by  Palmer  was  retained  by  the  stock- 
holders without  protest  from  Palmer;  and 
McDermott  was  paid  $5,000  on  his  claim  for 
commission. 

Defendants'  main  defenses  may  be  summed 
up  as  follows: 

1.  Want  of  inherent  power  in  Watson,  as 
president,  to  employ  or  contract  with  plaintiff 
concerning  a  sale  of  its  corporate  property;  or 
want  of  power  express  or  Implied  in  its  presi- 
dent to  act  in  its  behalf  in  that  regard. 

2.  Plaintiff  did  not  produce  a  purchaser  who 
could  and  did  pay  $1,000,000  in  cash,  thereby 
failing  to  perform  his  contract. 

3.  The  stockholders,  except  a  few.  had  no 
knowledge  of  plaintiff's  contract  or  claim,  and 
made  no  ratification.  No  corporate  action 
thereon  appears  in  the  records  of  defendant 
company. 

4.  Eren  if  the  contract  for  commissions  was 
binding  on  the  corporation,  the  fact  that  plain- 
tiff also  participated  in  compensation  paid  by 
Palmer  to  Qessler  would  avoid  the  same  be- 
cause of  dual  agency. 

5.  Defendants  are  not  estopped  to  deny  lia- 
bility for  Watson's  acts,  or  liability  to  plaintiff, 
because,  after  suit,  they  did  not  formally  re- 
pudiate Watson's  unauthorized  ac^  and  restore 
the  benefits  received  thereby. 

It  is  insisted  on  behalf  of  the  plaintiff  that 
the  defendant  company  and  its  stockholders 
held  out  Watson  to  those  dealing  with  him 
as  having  authority  to  dispose  of  the  cor- 
porate assets,  and  he  having  acted,  and  his 
acts  having  been  confirmed,  they  are  estop- 
ped from  denying  his  power  and  authority 
to  bind  the  corporation;  that  defendants 
made  the  sale  to  Palmer,  and  thus  took  the 
benefit  of  plaintiff's  services  in  making  the 
sale  possible,  and  retained  the  benefits  after 
full  notice  of  plaintiff's  services,  and  are 
hence  estopped  from  denying  the  ultra  vires 
act  of  their  president  in  employing  plaintiff 
to  interest  a  purchaser  in  the  property  and 
effect  a  sale;  that  the  institution  of  the  suit 
in  April,  1915,  and  service  of  process  was 
conclusive  notice  of  plaintiff's  contract  for 
commissions,  and,  having  since  that  time  con- 
tinued to  retain  the  benefits,  defendants  can- 
not now  Interpose  want  of  knowledge;  that 
division  between  plaintiff  and  Gressler  of 
commissions  on  the  sale  received  from  the 
purchaser.  Palmer,  cannot  bar  plaintiff  from 
the  benefit  of  his  contract  with  Watson ;  that 
because  Palmer  purchased  on  part  cash  and 
deferred  payments,  and  failed  to  pay  the  de- 
layed payments,  did  not  defeat  plaintiff's  con- 
tract for  commissions;  and  that,  plaintiff 
having  been  the  efficient  cause  of  the  sale. 


he  is  entitled  to  compensation  on  a  quantum 
meruit,  even  if  there  had  been  no  express 
contract 

The  lower  court  came  to  the  conclusion 
that  McDermott  and  Watson  agreed  at  the 
Fairmont  conference,  when  Phillips  was  pres- 
ent, that  the  purchase  price  should  be  $1,000,- 
000  cash,  and  that  if  McDermott  did  produce 
such  a  purchaser,  who,  in  the  Judgment  of 
the  corporation's  officials,  and  especially 
Watson,  was  considered  as  able  and  willing 
to  pay  that  price  in  cash,  then  McDermott 
should,  upon  such  sale,  receive  a  commission 
of  4  per  cent.  The  court  further  concluded 
that  whatever  contract  was  made  by  Wat- 
son with  McDermott  was  made  without  pre- 
vious authority  from  the  stockholders  or  the 
corporation,  that  the  president  had  no  such 
inherent  power,  and  that  no  mention  was 
made  of  any  such  contract  with  McDermott 
on  the  records  of  the  corporation  at  any  of 
its  meetings;  but  that  whatever  action  Wat- 
son took,  or  whatever  contract  he  made, 
would  be  binding  only  upon  the  corporation 
and  its  stockholders  to  the  extent  that  it  in- 
ured to  their  benefit;  and  that  the  only  ma- 
terial benefit  the  corporation  and  its  stock- 
holders derived  from  the  agency  or  efforts 
of  McDermott  was  the  sum  of  $250,000  paid 
by  Palmer  and  distributed  to  the  stockhold- 
ers, and  therefore  they  would  be  responsible 
to  McDermott  to  the  extent  of  4  per  cent  of 
this  amount,  or  the  sum  of  $10,000,  and  so 
decreed,  giving  the  corporation  credit  for 
the  $5,000  paid  in  1913,  and  awarding  inter- 
est on  the  remaining  $5,000,  making^  the 
sum  decreed  to  be  $7,275. 

[1]  It  will  be  instantly  perceived  that  the 
lower   court    has    necessarily    changed    the 
terms  of  the  contract  as  ascertained  by  it 
from  the  evidence,  and  has  made  the  plain- 
tiff's compensation   depend   upon   whatever 
amount  in  cash  was  paid  by  the  purchaser. 
If  the  down  payment  had  been  $1,000  and 
nothing  further  paid,  the  compensation  of 
McDermott  would  have  been  $40,  irrespec- 
tive of  the  services  performed  by  him.    His 
pay  would  depend  upon  the  kind  and  ternns 
of  whatever  contract  the  corporation  miglit 
make  with  the  purchaser,  and  the  ultimate 
result  thereof.    Under  that  rule  or  holding* 
if  the  officers  of  a  corporation  should  make 
a  stale  to  the  purchaser  produced,  resultlns 
in  greater  loss  than  gain  to  the  stockholdera* 
the  broker  or  agent  would  be  entitled  to   no 
compensation.    It  would  make  the  broker's 
commission   dei)endent   upon    the   beneficial 
outcome  of  the  venture.    For  instance,     it 
the  money  paid  by  the  purchaser  was  ^60,- 
000,  and  the  damage  to  the  property  tuider 
his  management  should  be  an  equal  or  sreat> 
er  amount  before  it  could  be  recovered    by 
the  seller,  on  what  sum  would  commissions 
be  computed  if  material  benefits  receive<l  are 
fixed  as  the  basis  of  and  governing  the   com- 
mission to  be  paid?    The  logical  resixlt    of 
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such  a  construction  would  be  to  allow  the 
seller  to  repudiate  commissions  If  no  materi- 
al benefit  was  derived  from  the  sale  into 
which  he  entered.  It  would  be  a  dangerous 
rule  to  establish. 

[2]  If  an  unauthorized  contract  be  made 
by  an  officer  of  a  corporation,  afterwards 
confirmed  and  approved  by  the  acceptance 
of  benefits  arising  therefrom  by  the  corpora- 
tion, it  will  not  be  permitted  to  annul,  vary, 
or  emasculate  the  contract  by  a  change  of 
its  terms,  based  upon  the  amount  of  bene- 
fits received.  If  it  accepts  benefits,  it  must 
accept  the  terms  of  the  contract  If  the  con- 
tract in  terms,  or  reasonably  interpreted, 
makes  the  commission  dependent  on  the  bene- 
ficial result  of  the  sale  to  the  vendor,  and 
based  on  the  benefits  measured  in  terms  of 
money,  then  such  a  holding  would  be  clearly 
proper ;  it  would  be  simply  carrying  out  the 
contract,  and  making  effective  the  intention 
of  the  parties.  Was  there  such  an  agree- 
ment between  Watson  and  McDermott?  We 
cannot  so  interpret  it.  Watson  insists  that 
McDermott  was  to  produce  a  purchaser  who 
would  buy  at  $1,000,000  and  pay  in  cash,  and 
that,  because  Palmer  did  not  pay  the  total 
purchase  price  in  cash,  then  McDermott  was 
not  entitled  to  any  commissions.  He  does 
not  even  intimate,  nor  does  counsel  contend, 
that  the  commissions  should  be  4  per  cent 
on  any  sum  less  than  the  full  sale  price. 
The  defense  is  that  MdDermott  is  entitled  to 
no  commissions,  because  he  did  not  find  and 
introduce  the  kind  of  purchaser  stipulated 
In  the  contract  On  the  other  hand,  Mc- 
Dermott insists  that  he  was  to  find  a  pur- 
chaser, then  having  one  in  mind,  who  would 
pay  the  price  of  $1,000,000,  and  that  the 
terms  of  the  sale  were  to  be  negotiated  be- 
tween the  purchaser  and  Watson.  He  says 
that  Watson  told  him  to  bring  on  his  pur- 
chaser who  would  pay  $1,000,000;  "that  is 
our  price  on  this  piece  of  property ;  we  will 
sell  it  to  him.  We  will  make  our  own 
trade.- 

McDermott  stated  that  all  he  was  to  do 
was  interest  and  find  the  purchaser,  and  to 
have  nothing  to  do  with  the  terms  of  the 
trade,  and  was  not  present  when  the  trade 
was  made,  and  knew  nothing  about  the  terms 
agreed  upon  until  after  the  sale  was  complet- 
ed, and  bad  nothing  whatever  to  do  with  the 
subsequent  modifications.  He  claimed  that 
he  was  told  by  Watson,  after  Palmer  had 
made  the  first  pasrment,  that  his  commissions 
would  be  taken  care  of  "as  soon  as  we  get 
around  to  If*;  but  after  the  property  had 
been  takoi  bacfc  from  Palmer  and  sold  to 
Wheelright  Watson  then  said  that  they 
didn't  think  they  owed  him  the  $40,000,  be- 
cause Palmer  had  not  completed  paying  for 
the  property,  but  that  they  would  pay  some- 
thing for  his  services.  It  Is  to  be  noted  that 
the  $5,000  which  was  paid  to  McDermott  on 
his  commission  was  paid  on  February  21, 


1913,  and  that  the  property  was  not  taken 
back  from  Palmer  until  December  3,  1918. 

John  F.  Phillips,  who  was  a  director  and 
a  member  of  the  executive  committee  of  the 
defendant  company,  was  present  when  the 
commission  contract  was  made,  and  his  un- 
derstanding of  the  agreement  was  that  if 
McDermott  furnished  a  purchaser  who 
would  take  the  property  at  $1,000,000,  that  a 
commission  of  4  per  cent  on  that  amount 
would  be  paid  him,  and  that  he  was  left  un- 
der the  impression  "that  if  the  party  would 
make  a  substantial  payment  everything 
would  be  right"  The  testimony  of  Phillips, 
although  one  of  the  defendants,  and  closely 
connected  with  the  management  of  the  de- 
fendant company,  and  possibly  testifying 
against  his  own  interests,  strongly  corrobo- 
rates that  of  McDermott  on  this  very  import- 
ant part  of  the  controversy.  Mr.  Phillips  al- 
so testified  that  in  contracting  with  McDer- 
mott for  the  commission  of  4  per  cent  on 
the  sale,  Mr.  Watson  was  acting  as  agent  of 
the  corporation,  but  when  pressed  to  state 
bow  he  knew  he  was  acting  as  such,  and  by 
what  authority,  he  qualified  his  statement 
by  saying  "he  (Watson)  was  president,  mem- 
ber of  the  board  of  directors,  member  of  the 
executive  committee  and  chairman,  and  his 
word  was  final  at  all  times,**  but  that  he 
(the  witness)  had  never  heard  of  any  au- 
thority given  Watson  by  the  directors  or  ex- 
ecutive conunittee  to  employ  McDermott  to 
find  a  purchaser  for  the  property.  This  wit- 
ness also  stated  that  the  executive  committee 
knew  of  the  existence  of  the  McDermott  con- 
tract with  Watson  for  a  commission  before 
the  sale  agreement  with  Palmer  was  made  on 
November  22,  1912. 

So  the  controversy  over  the  contract  is 
whether  McDermott  is  entitled  to  any  com- 
mission whatever;  and,  from  the  divergent 
statements  of  the  makers  of  the  contract,  we 
fail  to  find  any  basis  for  limiting  the  commis- 
sion to  any  sum  less  than  4  per  cent  on  the 
purchase  price,  or  on  any  sum  to  be  asoei^ 
tained  or  measured  by  the  benefits  derived 
by  the  corporation  or  its  stockholders.  If  a 
sale  should  be  made  resulting  therefrom* 
McDermott  Is  entitled  to  full  commlssiona^ 
or  to  none. 

The  attitude  of  defendants  is  well  stated 
by  its  counsel  as  follows: 

"We  insist  that  no  other  finding  was  possible 
than  that  the  sale  was  to  be  for  $1,000,(X)0,  to 
be  paid  in  cash,  and  it  was  on  this  diaracter  of 
sale  that  the  commission  depends,  and  on  no 
other;"  and,  "If  he  (Palmer)  had  had  the 
money,  and  paid,  Watson  would  have  been 
obliged  to  pay  the  $40,000  to  McDermott  Not 
hnving  the  money,  and  not  paying,  McDermott 
was  entitled  to  nothing,  for  be  had  accomnlished 
naught'* 

What  principle  of  law  governs,  If  we  view 
the  contract  as  claimed  by  the  defendant? 
McDermott  produced  a  purchaser,  who  met 
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Watson  and  some  of  his  associates  In  At- 
lantic City,  and  who  then  agreed  to  pur- 
chase the  property  for  $1,000,000  cash  If, 
upon  Investigation  and  report,  the  property 
was  what  It  was  represented  to  be.  Upon 
investigation,  he  became  satisfied  with  the 
property,  but  advised  that  he  had  been  dis- 
appointed in  procuring  the  purchase  money, 
and  asked  for  terms,  which  were  granted 
him  by  the  defendant  company's  offic)era, 
culminating,  after  subsequent  modifications, 
in  the  purchase,  sale,  and  delivery  of  the 
property,  by  which  $250,000  was  actually 
paid  to  defendant  company;  but  default  was 
made  In  the  remalnd^  of  the  purchase  price, 
whereupon  the  company  took  back  the  prop- 
erty, and  kept  the  $250,000  paid  to  it.  A 
short  time  after  taking  back  its  property, 
it  sold  the  same  to  one  of  its  stockholders, 
Wheelrlght,  for  $760,000.  These  changes 
from  and  modificatibna  of  the  cash  price 
originally  agreed  upon  with  Palmer  were 
without  the  knowledge  or  consent  of  McDer- 
mott,  so  far  as  the  record  discloses.  He  was 
to  have  nothing  to  do  with  making  the  deal. 
That  was  to  be  done  by  the  defendants  with 
the  purchaser.  There  was  to  be  no  middle- 
man. Watson  told  MdDermott  to  bring  on 
his  man,  he  wanted  to  look  him  over,  and 
he  would  make  his  own  deal  with  him. 

dan  it  be  said  that  McDermott  had  ac- 
complished naught?  Is  it  not  conclusive 
that,  by  reason  of  his  contract  and  his  ef- 
forts, he  has  brought  to  the  pockets  of  the 
defendants  $250,000,  which  they  yet  retain? 
He  was  the  efficient  procuring  cause.  But 
defendants  assert  that  the  purchaser  was  to 
pay  the  full  purchase  price  in  cash  before 
McDermott  would  be  entitled  to  his  commis- 
sion. If  a  vendor  would  be  permitted  to  de- 
feat the  commissions  of  a  broker  by  chang- 
ing the  terms  of  purchase  with  the  purchas- 
er found  and  produced  by  the  broker,  It 
would  open  the  door  of  fraud  and  collusion 
betwe^i  the  seller  and  buyer,  and  practical- 
ly defeat  recovery  of  a  broker's  commission. 
It  was  in  the  power  of  defendants  to  require 
full  cash  price  from  Palmer  or  refuse  to  sell. 
If  they  had  refused  to  sell  unless  for  cash, 
then  McDermott  would  have  no  claim,  pre- 
suming that  his  contract  required  a  cash  pur- 
chaser; but,  having  waived  that  right,  and 
having  made  the  sale  for  other  than  cash, 
they  cannot  defeat  his  commission,  nor  can 
they,  by  so  doing,  vary  his  contract  without 
his  consent,  and  limit  his  commission  to  the 
cash  actually  paid,  be  it  great  or  small.  4 
R.  G.  L.  i  09. 

"If  a  broker  has  brought  the  parties  togeth- 
er, and,  as  a  result,  they  conclode  a  contract, 
he  is  not  deprived  of  his  right  to  a  commission 
by  the  fact  that  the  contract  so  concluded  dif- 
fers in  terms  from  the  one  which  he  was  au- 
thorized to  negotiate."  10  Gyc.  249;  O'Toole 
V.  Tacker,  17  Misc.  Bep.  554,  40  N.  Y.  Supp. 
095;  Keys  v.  Johnson,  68  Pa.  42;  Woods  v. 
Stephens,  46  Mo.  655;   Ice  v.  Maxwell,  61  W. 


t  Va.  9,  65  S.  B.  899;    Reynolds  v.  Tompkins, 
23  W.  Va.  285. 

Under  the  contract,  as  claimed  by  Watson 
and  the  defendants,  they  could  not,  by  vary- 
ing the  terms  of  the  sale  to  Palmer  from 
cash  to  part  cash  and  part  delayed  payments, 
defeat  plalntifT's  right  to  compensation.  Od 
the  other  hand.  If  the  terms  of  the  contract 
were  as  claimed  by  McDermott  and  Phillips, 
that  is,  that  McDermott  was  to  procure  and 
present  a  purchaser  who  would  purchase  for 
the  price  of  $1,000,000  the  terms  to  be  nego- 
tiated between  Watson  and  his  associates 
and  the  purchaser,  then  McDermott  is  enti- 
tled to  his  commission,  notwithstanding  the 
failure  of  the  purchaser  to  pay  the  balance  of 
purchase  money,  or  to  comply  with  some  of 
the  terms  of  his  purchase.  Linton  v.  John- 
son, 81  W.  Va.  669,  94  S.  B.  945;  Hugill  v. 
Weekley,  64  W.  Va.  210,  61  S.  B.  860,  16  L. 
R,  A.  (N.  S.)  1262. 

Watson  had  no  inherent  power,  as  presi- 
dent of  the  corporation,  to  make  the  con- 
tract with  McDermott.    Ordinarily  a  presi- 
dent of  a  corporation  can  make  no  binding 
contract  looking  to  a  sale  of  the  corporate 
assets  without  first  obtaining  authority.    It 
is  claimed  by  counsel  for  plaintiff  that  the 
corporation  and  Its  stockholders  held  Wat- 
son out  to  the  public  as  having  authority  to 
make  such  contracts  as  he  might  wish,  and, 
by  reason  of  this,  his  contract  was  binding 
on  the  cori)oratlon,  and  It  and  its  stockhold- 
ers are  estopped  from  denying  his  author- 
ity,  independent  of  subsequent  ratification. 
There  Is  considerable  evidence   to   sustain 
this  contention.    Watson  and  his   ftriends 
and  associates  owned  or  controlled  about  75 
per  cent,  of  the  stock,  and  whatever  he  did 
appears  to  have  been   sanctioned  and   ap- 
proved by  them.    His  word  governed.    He 
was  president,  director,  member  of  the  ex- 
ecutive   committee,    and    chairman   thereof, 
and  no  Important  step  in  corporate  affairs  or 
management  was  taken  without  consultation 
with  and  approval  by  him.    He  appears  to 
possess  consiunmate  executive  ability,  and 
was  the  central  and  commanding  figure  in 
the  corporation.    But  it  is  not  necessary  to 
pass  upon  this  contention  of  the  plaintiff. 
It  is  quite  evident,  and  is  not  disputed,  that 
the  property  was  sold  to  Palmer  by  reason 
of  the  contract  with  McDermott,  and  that 
the  corporation  and  its  stockholders  realia&- 
ed  $250,000  thereby,  which  they  have  dis- 
tributed among   themselves.    They  cannot, 
after  taking  the  benefit  of  his  services   in 
their  behalf,  deny  him  compensation  for  liis 
services.    The  principle  of  law  applicable  la 
stated  by  Judge  Ritz,  in  Chafin  v.  Main  Is- 
land Creek  Coal  Co^  86  W.  Va.  459,  102  S.  B. 
291,  as  follows: 

*'Where  a  private  corporation  accepts  the 
benefit  of  a  contract  made  on  its  behalf  by  an 
unauthorized  agent,  it  thereby  ratifies  the  con- 
tract in  its  entirety,  and  will  be  bound  to  per- 
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form  the  obligations  proYided  by  tli«  contract  f  bank  to  the  credit  of  Watson,  trustee,  by 


to  be  performed  on  its  part." 

Atithoritles  sustaining  this  proposition  are 
collated  in  that  case,  and  it  would  serre  no 
useful  purpose  to  make  additional  citations 
or  comment  th^eon.  Some  of  the  witnesses 
testified  that  McDermott's  services  were 
worth,  on  quantum  meruit,  more  than  the  4 
per  cent  contracted  for. 

It  is  insisted  that  Palmer  was  not  able  to 
pay  the  purchase  price,  and  did  not  pay,  and 
therefore  HcDermott  is  entitled  to  no  com- 
pensation under  his  contract  to  produce  a 
purchaser  who  could  and  would  pay  $1,000,- 
000  cash.  In  addition  to  what  we  have  said 
concerning  the  voluntary  change  in  the  terms 
of  a  sale  by  the  vendor,  withoujt  the  consent 
of  the  agent  or  broker,  it  may  be  observed 
that  there  is  no  direct  evidence  to  show  that 
Palmer  was  not  financially  responsible  to 
pay  at  the  time  of  the  purchase,  or  at  the 
time  of  the  taking  back  of  the  property,  un- 
der the  forfeiture  clause  of  the  sale  agree- 
ment by  the  corporation.  The  record  is  re- 
plete with  failures  of  Palmer  to  make  his 
payments  when  due,  and  that  he  had  difii- 
«ulty  in  raising  the  $250,000  which  he  did 
pay.  No  effort  appears  to  have  been  made 
to  ascertain  if  the  obligation  of  his  purchase 
could  have  been  successfully  asserted;  no 
Judgment  obtained.  The  corporation  elected 
to  take  back  its  property  and  keep  the  money 
already  paid.  However,  we  think  his  fail- 
ure to  pay  has  little  bearing  on  the  right  of 
McDermott  to  receive  compensation  for  his 
services.  Linton  y.  Johnson,  supra;  19 
Cyc.  271. 

There  is  evidence  to  show  that  the  officers 
of  the  corporation,  and  especially  the  execu- 
tive committee  of  the  board  of  directors, 
knew  that  the  purchaser,  Palmer,  was  pro- 
cared  by  McDermott,  and  that  McDermott 
"was  to  receive  a  commission  therefor,  prior 
to  the  agreement  of  November  22,  1912,  al- 
though the  records  of  the  corporation  do  not 
disclose  that  it  was  discussed  at  any  of  the 
official  meetings.  Phillips  testified  that  the 
<ezecutiye  committee  knew  of  it  before  that 
time,  and  Walton  Miller,  the  treasurer  of 
tbe  company,  and  M.  L.  Hutchinson,  the 
vice  president,  state  that  they  had  knowl- 
edge of  MdDermotfs  contract;  and  it  would 
be  most  natural  that  the  close  business  as- 
sociates and  friends  of  the  president  whom 
lie  said  would  "go  along  with  him,"  and  who 
owned  75  per  cent,  or  80  per  cent,  of  the 
stock,  would  be  advised  of  the  full  details, 
at  least  informally.  Those  who  signed  the 
asreement  to  sell,  and  which  agreemoit  was 
unanimously  ratified  at  the  stockholders' 
meeting,  do  not  appear  as  witnesses  to  neg- 
ative such  information. 

Strongly  indicative  of  this  knowledge  is 
tbe  payment  of  $5,000  to  McDermott  on  his 
commission  on  February  21,  1913,  out  of  the 
money  paid  by  the  purchaser,  and  then  in 


Walton  Miller,  the  treasurer  of  tlie  corpora- 
tion, after  consulting  with  and  receiving  con- 
currence of  members  of  the  directorate. 
Would  they  pay  out  this  sum  without  knowl- 
edge? Shrewd,  successful  business  men,  re- 
sponsible to  their  stockholders,  do  not  usual- 
ly pay  out  such  sums  blindly.  Watson  dis- 
approved of  the  payment,  after  returning 
from  the  South,  but  there  was  no  demand 
made  on  McDermott  for  return  of  the  money 
as  an  erroneous  or  unauthorized  payment; 
neither  was  any  action  taken  to  recover  it 
from  him.  This  payment  not  only  indicated 
knowledge  of  the  contract  and  confirmation 
of  it,  but  recognized  that  there  was  merit  in 
the  claim.  McDermott  never  claimed  less 
than  his  full  commission  agreed  upon,  and 
was  in  Fairmont  insisting  upon  its  payment 
when  the  check  was  drawn  in  his  favor  for 
the  $5,000.  The  law  imputes  to  a  person 
knowledge  of  facts  of  which  the  exercise  of 
common  prudence  and  ordinary  diligence 
must  have  apprized  him.  Cain  y.  Oox,  23  W. 
Va.  694.  Knowledge  of  the  acts  of  an  agent 
and  confirmation  or  acquiescence  therein  may 
be  deduced  from  circumstances  and  facts  of 
the  case.    Curry  v.  Hale,  15  W.  Va.  867. 

[3]  There  was  an  agreement  between  Mc- 
Dermott and  Qressler  that  the  former  should 
participate  with  the  lAtter  in  whatever  com- 
pensation the  latter  should  receive  from 
Palmer  the  purchaser,  and  this  fact  is  inter- 
posed by  the  defense  to  defeat  McDermott's 
compensation,  on  the  theory  of  dual  agency, 
or  that  he  was  representing  principals  whose 
interests  were  opposed.  McDermott  had  no 
discretion  in  making  the  contract  between 
the  vendor  and  vendee.  He  did  not  partic- 
ipate therein,  and  was  not  present  An  he 
contracted  to  do  was  to  find  and  introduce 
the  purchaser  who  would  take  the  property 
at  a  stipulated  price.  He  was  what  is  termed 
ed  a  middleman.  In  such  cases  the  doctrine 
of  confiicting  dual  agency  and  bad  faith  does 
not  apply. 

"A  middleman  who  acts  as  a  broker  in  bring- 
ing together  buyer  and  seller,  and  who  does  not 
act  as  the  agent  of  either  in  making  the  con- 
tract of  purchase,  is  entitled  to  compensatioD 
from  both,  on  an  agreement  with  each."  Run- 
nion  V.  Morrison,  71  W.  Va.  254,  76  S.  B.  457, 
and  authorities  there  cited;  Peters  t.  Biley, 
78  W.  Va.  785,  81  8.  B.  580. 

Where  an  agent  is  representing  two  or 
more  principals  of  divergent  and  opposing  in- 
terests, and  from  the  nature  of  his  employ- 
ment they  are  entitled  to  his  Judgment,  dis- 
cretion or  personal  influence,  he  will  not  be 
permitted  to  act  unless  with  their  full  knowl- 
edge and  consent;  but  where  neither  prin- 
cipal relies  upon  the  Judgment  or  discretion 
of  the  agent  in  some  transaction,  he  violates 
no  duty  in  undertaking  to  perform  the  serv- 
ice for  both,  and  therefore  may  properly  have 
compensation  from  both.    Montross  v.  Eddy, 
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94  Mich.  100,  53  N.  W.  916.  34  Am.  St.  Rep. 
S23;  Knauss  t.  Gottfried  Brewing  Co.,  142 
N.  T.  70,  36  N.  E.  867;  Green  ▼.  Robertson, 
64  Gal.  76,  28  Pac.  446. 

[4]  Defendants  further  say  that  plaintiff 
is  not  entitled  to  the  benefit  of  his  commis^ 
jlon  contract  because  there  never  was  a  pur- 
chase of  the  assets  of  the  corporation  by 
Palmer.  They  construe  the  agreement  by 
which  he  took  over  the  property  as  an  op- 
tion contract,  and  hence  plaintiff  did  not  find 
or  produce  a  purchaser  as  his  contract  re- 
quired. An  Inspection  of  the  agreement  of 
November  22,  1912,  afterwards  approved  and 
confirmed  by  the  stockholders,  impels  the 
conclusion  that  there  was  a  full  and  com- 
plete sale  of  the  property  of  the  corporation 
to  Palmer.  In  carrying  out  that  agreement, 
the  stockholders,  after  redtlng  the  terms 
thereof,  resolved: 

"That  this  company  do  grant,  convey,  assign, 
transfer,  and  set  over  unto  said  Fairmont  Gas 
Company,  for  said  Russell  Palmer,  the  said 
property  rights,  privileges  and  franchises,  at 
the  price  and  upon  the  terms  and  conditions  in 
said  agreement  set  out" 

— and  directed  its  proper  oflioers  to  make, 
execute,  and  deliver  proper  deeds.'  All  par- 
ties considered  a  sale  had  been  made,  and 
the  purchaser  took  charge  of  the  property, 
deeds  were  made  and  placed  in  escrow, 
money  to  the  amoimt  of  a  quarter  of  a  mil- 
lion dollars  was  paid  over  in  pursuance  of 
the  purchase.  The  transaction  had  few  ear- 
marks of  an  option.  An  option  generally  Is 
a  contract  by  which  the  owner  of  property 
agrees  with  another  that  he  shall  have  the 
right  to  purchase  the  same  at  a  fixed  price 
within  a  specified  time.  It  is  a  contract  to 
sell  if  the  other  party  shall  elect  to  purchase 
witliln  the  time  giveiL 


"An  option  contract  to  purchase  is  bat  a 
continuing  offer  to  sell,  and  conveys  no  in- 
terest in  the  property."  Caldwell  v.  Frazier,  65 
Kan.  24,  68  Pac.  1076. 

It  is  a  privilege  to  purchase,  and  Is  unlike 
a  contract  of  sale,  which  gives  mutuality  of 
remedy  to  both  parties,  which  dther  can  en- 
force by  specific  performance.  See  John  v. 
Elkins.  63  W.  Va.  158,  59  S.  E.  961. 

The  decree  of  the  circuit  court  of  Marlon 
county,  entered  on  July  20,  1920,  is  reversed 
in  so  far  as  it  adjudges  the  Fairmont  Gas  & 
Light  Company  to  be  indebted  to  the  plain- 
tiff in  the  sum  of  $7,275 ;  and  proceeding  to 
render  such  decree  as  should  have  been  en- 
tered by  said  court,  it  is  adjudged,  ordered, 
and  decreed  that  the  plaintiff  Joseph  H.  Mc- 
Dermott  do  recover  of  and  from  the  Fair- 
mont Gas  &  Light  Company  the  sum  of 
$35,000,  with  Interest  thereon  from  Decem- 
ber 21,  1912,  being  the  remainder  of  the 
commission  or  compensation  due  to  said  Mc^ 
Dermott,  in  his  own  right,  and  as  assignee  of 
his  coplalntlff,  Gressler,  at  the  rate  of  4  per 
cent,  on  $1,000,000,  less  the  sum  of  $5,000 
heretofore  paid  to  said  McDermott  by  said 
company,  and  that  the  stockholders  of  said 
company,  to  whom  distribution  was  made  of 
the  assets  of  said  company,  are,  and  each  of 
them,  is  liable  to  account  for  and  pay  over 
to  said  McDermott  such  prorative  part  of 
the  amounts  received  from  said  assets  of 
said  company  as  shall  be  necessary  to  pay 
off  and  satisfy  said  sum  of  $35,000  and  in- 
terest found  to  be  due  and  owing  to  said  Mc- 
Dermott. And  this  cause  Is  remanded  to  the 
circuit  court  of  Marlon  county  to  ascertain 
and  fix  the  amount  to  be  paid  by  each  stock- 
holder, as  herein  ordered,  and  for  such  oth- 
er proceedings  as  may  be  necessary  to  ef- 
fect the  relief  herein  awarded. 

Beversed  and  remanded. 
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STATE  ex  rel.  A.  L.  BLACK  COAL  CO.  v.  I  upon  appeal  by  A.  L.  Bla(^  Coal  Company, 


UNITED  STATES  FIDELITY  &  GUAR- 
ANTY CO.    (No.  4188.) 

(Si9reme  Court  of  Appeals  of  West  Virginia. 

May  8,  1021.    Rehearing  Denied 

Sept  7,  1921.) 

(ByHabu*  by  i\€  Court,) 

i.    InJORCtlOB 


the  Serepi  Coal  Company  not  Joining  in  the 
petition  for  the  writ,  disaolved  the  injunction, 
remanded  the  cause,  and  directed  a  settle- 
ment of  the  accounts  of  the  receiver.  85  W. 
Va.  684,  102  S.  B.  €^72. 

The  A.  L.  BlaclL  Coal  Company  then  In- 
stituted this  action  to  recover,  under  the 
i^/i\    i»i..»MiA»  kAiiH  m«v   provisions  of  the  bond  so  executed,  *he  costa 
b.  .»i.  p.y-.l,T.^i^J'Jr"tnir{'«tttM   !?«rred  «>,  ,t  u.  defending  Its  Intere8t8_ln 


to  Its  benefit. 
In  accordance  with  the  provisions  of  section 


the  chancery  cause  and  the  damages  suffer- 
ed by  it  in  consequence  of  the  inJun(*tion  or- 


6,  e.  10,  Code  1918  (Code  1913,  sec.  256),  an  1  ^^  ^^^^  ^  '<>'<»  and  effect    This  restraint 
injunction    bond,    given    to    indemnify    those    ^^  endeavored  to  remove  more  than  once  dur- 


against  whom  injunctive  relief  is  sought,  may 
be  made  payable,  either  to  the  state  of  West 
Virginia,  or  to  the  parties  entitled  to  its  bene- 
fit and  protection. 

2.  lajonetloii  ^=s>248— Party  entitled  to  benefit 
of  Iniunctlon  bond  payable  to  state  may  sue 
thereon  without  Joining  other  bonefieiarlos. 

Where  an  injunction  bond  is  made  payable 
to  the  state  of  West  Virginia,  one  of  the  parties 
entitled  to  the  benefit  of  its  penalty  may,  after 
dissolution  of  the  injunction,  prosecute  a  suit 
on  such  bond  in  the  name  of  the  state,  for  his 
own  use^  without  joining  the  other  beneficiaries. 

3.  injunetlon  «s»24a— Deolaratlon  In  suit  on 
injunction  bond  held  not  sobleot  to  demurrer 
for  nonjoinder  of  parties  plaintiff. 

A  declaration  disclosing  such  facts  is  not 
subject  to  successful  challenge  by  demurrer 
•n  the  ground  of  nonjoinder  of  parties  plaintiff. 

Brror  to  Circuit  Court,  Monongalia  County. 

Action  by  the  State,  on  the  relation  of  the 
A  L.  Black  Coal  Company,  against  the  Unit- 
ed States  Fidelity  ft  Guaranty  Company. 
Judgment  for  defendant  on  demurrer,  and 
plaintiff  brings  error.  Reversed,  demurrer 
OTermled,  and  case  remanded. 

Moi«land  &  Ouy,  of  Morgantown,  for  plain- 
tUf  in  error. 

GUuBsooclc  &  Glasscock,  of  Morgantown,  for 
defendant  in  error. 

liYNCH,  J.    In  a  suit  begun  in  the  circuit 
ccyort  of  Monongalia  county  George  B.  War- 
ren Company  obtained  an  injunction  manda- 
tary in  form  and  effect  against  A.  L.  Black 
Coal   (Company   and   Serepi   Coal   Ck)mpany, 
"wliereby  the  court   required   defendants   to 
furnish  plaintiff  monthly  4,060  tons  of  coal 
mined  from  Serepi  mine  No.  1,  and  the  ap- 
pointment of  a  receiver  with  authority  to 
take  into  custody  their  property  and  fully  ez- 
ecote  its  order.    Plaintiff  secured  but  did  not 
Join  in  the  execution  of  the  necessary  bond 
rea^^i*^  by  the  order  before  it  should  be- 
come effective,  though  in  every  other  particu- 
lar it  conformed  with  the  terms  and  condi- 
tiofia   prescribed    by    statute.     The    United 
States  Fidelity  ft  Guaranty  Company  was  the 


ing  the  pendency  of  the  suit  The  declara- 
tion and  each  of  its  two  counts  the  circuit 
court  held  insufficient  on  demurrer,  both  as 
originally  presented  and  filed  and  as  amend- 
ed. This  the  court  did  cliiefly  on  the  ground 
of  the  nonjoinder  of  Serepi  Coal  Company  as 
coplaintiff.  As  these  yrere  the  two  principal 
defendants  in  the  Warren  Compansr's  suit 
and  the  object  of  the  bond  was  to  ind^nnify 
both,  they  should  have  united  in  the  action, 
is  the  argument  of  the  surety  company. 

Although  not  material  or  decisive,  it  is  In- 
teresting and  instructive  to  note  that  prior 
to  the  date  of  the  Warren  Company  suit 
there  was  a  reorganization  of  the  Ser^i 
Coal  Company,  by  virtue  of  which  the  A.  Ii. 
Black  Coal  Company,  by  purchase  at  a  Judi- 
cial sale,  took  over  the  property  and  the  con- 
trol and  management  of  the  reorganized  cor- 
poration, as  it  theretofore  had  demonstrated 
its  incapacity  to  operate  the  property  so  as 
to  maintain  its  credit  and  meet  its  obliga- 
tions. If  Serepi  Coal  Company  did  not  in 
this  manner  lose  its  corporate  Identity,  it  did 
divest  itself  of  all  its  assets,  and  therefore 
ceased  to  be  susceptible  of  injury  growing  out 
of  anything  done  in  the  Warren  suit.  Its  status 
at  that  time  and  now  is  of  no  consequence  in 
so  far  as  the  merits  of  the  present  case  are 
concerned. 

[1-3]  But  wholly  apart  from  this  consider- 
ation and  independent  of  it,  the  misconcep- 
tion of  thie  legal  necessity  for  the  Joinder 
as  plaintiffs  in  one  action  of  all  persons 
who  are  within  the  terms  of  the  indemnity, 
whatever  their  capacity  to  sue  may  be,  is 
reasonably  apparent,  considering  the  nature 
and  characteristics  of  the  instrument.  It 
purports  to  be  a  bond,  payable  to  the  state 
of  West  Virginia,  to  indemnify  the  defendants 
in  the  preceding  suit  against  loss  or  damages 
sustained  by  them  or  either  of  them  as  a 
result  of  the  restraint  imposed  by  the  court's 
order,  and  each  of  them  may  sue  thereon  for 
the  injury  sustained  without  Joining  the  oth- 
er as  plaintiff;  the  only  limitation  of  the  re- 
covery, or  recoveries  being  that  fixed  by  sec- 
tion 2,  c.  10,  Code  (sec.  252),  which  provides 
that  no  amount  in  excess  of  the  penalty  of 
the  bond  is  recoverable,  except  for  the  necea- 


or  other  eases  —  sams  toplo  and  KBY-NUMBSR  in  all  Key-Numbered  DigesU  and  lndex< 


272 


108  SOUTHBASTBRN  BEPOBTBB 


(W.Va. 


sary  costs  and  expenses  of  the  sev^al  actions 
on  the  instrument.  Besides,  in  statutory 
bonds,  that  is»  those  specifically  required  by 
law,  and  an  injunction  bond  is  so  required, 
there  is  i^nerally  but  one  obligee  and  there- 
fore there  cannot  be  more  than  one  plaintiff, 
however  many  may  be  the  persons  who  are 
entitled  to  invoice  the  remedy  so  provided- for 
the  redress  of  grievances  occasioned  by  the 
abuse  of  the  rights  of  the  persons  concerned. 
A  person  to  be  affected  may,  according  to 
setion  5,  c  10,  Code  (sec  255),  accept  an  in- 
junction bond  payable  to  him  or  to  him  and 
others  to  suit  the  ^nergencles  of  the  case. 
That,  however,  icT  unusual,  and  was  not  the 
mode  adopted  in  this  instance.  The  bond 
sued  on  is  payable  to  the  state,  and  that  is 
the  ordinary  practice. 

The  declaration,  read  as  a  whole,  seems 
plainly  to  indicate  a  defense  based  upon  the 
activity  of  A.  L.  Black  Goal  Company  from 
the  beginning  to  the  end  of  the  suit  brou^t 
against  it  and  Serepi  Goal  Gompany,  and  the 
latter,  though  a  necessary  party,  remained 
practically  inactive  in  the  meantime  and 
was  not  an  appellant  In  this  court.  The 
former  alone  employed  counsel  who  prepared 
the  argument  and  otherwise  assisted  in  the 
defense  of  Its  rights. 

Had  the  bond  Q;>eciilcally  named  as  fbrmal 


obligees  the  two  companies  who  were  the 
real  beneficiaries  of  the  bond,  as  section  5, 
c  10,  Code^  permitted,  doubtless,  according 
to  general  rules  applicable  to  joint  parties  to 
a  contract,  one  could  not  have  maintained 
a  suit  without  joining  the  other.    But  here 
the  state  of  West  Virginia  is  the  only  formal 
obligee,  and  section  2  expressly  authorizes  it 
to   prosecute   a   suit   "for    the   benefit  of 
•    •    •    any    •    •    •    person  injured  by  a 
breach  of  the  condition  of  any  sudi  bond.** 
As  already  noted,  the  only  limit  placed  upon 
such  suits  is  that  damages  are  recoverable 
upon  the  Instrument  only  until  in  the  ag- 
gregate   they    equal    the    penalty    thereof. 
Hence,  in  view  of  the  express  statutory  au- 
thority to  sue^  considered  in  connection  with 
the  m^re  formal  status  of  the  Serepi  Goal 
Gompany,  we  are  of  opinion  that  the  circuit 
court  erred  in  sustaining  the  demurrer  to 
the  declaration  and  dismissing  it  upon  plain- 
tiff's failure  to  amend.    Harrington  v.  Gor* 
don,  42  Wash.  602,  80  Pac.  187;  Kitsap  Goun- 
ty  Bank  v.  United  States  Fidelity  &  Guaran- 
ty Co,,  90  Wash.  12,  20,  165  Pac  411. 

From  what  has  been  said,  it  necessarily 
follows  that  the  judgment  complained  of 
must  be  reversed,  the  demurrer  overruled, 
and  the  case  remanded  for  further  proceed* 
Ings  ther^n. 


Ga.) 
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GEORGIA  SOUTHERN  &  F.  RY.  CO.  V. 
SMILEY.     (No.  2302.) 

(Supreme  Coart  of  Georcria.    Aug.  11,  1921.) 

fSyllahus  by  the  Court,) 

1.  Provisions   of   statute  of  llmltatiOBS. 

Under  Civ.  Code  1910,  |  4497,  aU  actions 
to  recover  damages  for  personal  injnries  mnst 
be  brought  within  two  years  after  the  right  of 
action  accrues. 

2.  Act  of  Congress  authorizes  aotions  aoalnst 
carriers  under  federal  control. 

Under  Federal  Control  Act,  {  10  (Fed.  Stat. 
Ann.  Supp.  1918,  p.  757  [U.  S.  Comp.  St.  1918, 
U.  S.  Comp.  St.  Ann.  Supp.  1919,  §  3115%j]), 
all  actions  at  law  or  suits  in  equity  can  be 
brought  against  common  carriers  under  federal 
control  as  theretofore  provided  by  law,  and  no 
defense  can  be  made  thereto  on  the  ground  that 
the  carrier  was  an  instrumentality  or  agency 
of  the  federal  government 

3.  Evidence  ^=s>22( I)— Railroads  «=>5t/2.  New, 
vol.  6A  Key-No.  Series— Federal  act  sus- 
pending limitations  inapplicable  to  state 
eourts;  service  of  procees  during  federal 
control  permissible;  Judicial  notice  taken  that 
corporation  Is  domestlo  one. 

Section  206  (f )  of  the  act  of  Congress  pass- 
ed February  28,  1920  (Fed.  SUt  Ann.  Supp. 
1920,  p.  79),  which  provides  that  "the  period  of 
federal  control  shall  not  be  computed  as  a 
part  of  the  periods  of  limitations  in  actions 
against  carriers  or  in  claims  for  reparation  to 
the  Commission  for  causes  of  action  arising  pri- 
or to  federal  control,"  applies  only  to  federal 
courts. 

4.  Demurrer  erroneously  overruled. 

The  court  erred  in  overroUng  the  demurrer 
to  the  petition. 

Error  from  City  Court  of  Valdoeta;  J.  G. 
Cranford,  Judge. 

Action  by  Cora  Smiley  against  the  Georgia 
Southern  &  Florida  Railway  Company.  A 
demurrer  to  the  petition  was  overruled,  and 
defendant  brings  error.    Reversed. 

J.  E.  Hall  and  C  J.  Bloch,  both  of  Macon, 
and  Patterson,  Copeland  ft  Slater,  of  Val- 
dosta,  for  plaintiff  in  error. 

F.  S.  Harrell,  of  Valdosta,  for  defendant 
In  error. 

'HILL,  J.  Oora  Smiley  brought  rait 
against  the  Georgia  Southern  ft  Florida  Rail- 
way Company,  in  the  city  court  of  Valdosta, 
to  recover  damages  in  the  sum  of  $5,000, 
on  account  of  alleged  personal  injuries  sus- 
tained by  the  plaintitf .  The  material  portions 
of  the  petitiOQ  were  in  substance  as  follows: 

On  December  11,  1917,  plaintiff  purchased 
from  the  agent  of  the  defendant  at  Valdosta 
a  ticket  to  Lake  City,  Fla.,  and  was  wrong- 
fully directed  to  a  train  of  the  defendant 
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going  to  Jacksonville,  Instead  of  to  Lake 
City.  By  reason  of  being  directed  to  the 
wrong  train  the  plaintiff  was  ejected  by  the 
conductor,  and  in  alighting  from  the  train 
she  sustained  certain  personal  injuries.  The 
petition  was  filed  on  June  23, 1920,  more  than 
two  years  after  the  alleged  tort.  On  the 
date  of  the  injuries  complained  of,  and  until 
November  11,  1918,  the  United  States  of 
America  was  actively  engaged  in  war  with 
Germany;  and  on  account  of  the  war  the 
physical  properties  of  the  defendant  were, 
on  January  1,  1918,  taken  possession  of  by 
the  United  States  government,  and  wer^ 
operated  by  the  government  through  its  Di* 
rector  General  of  Railroads  from  that  datf- 
until  March  1,  1920,  and  the  agents  of  the 
defendant  became  the  agents  of  the  United 
States  government,  and  no  service  could  be 
perfected  upon  the  defendant  during  that  pe- 
riod. It  was  further  alleged  that  under  and 
by  virtue  of  an  act  of  Congress  approved 
February  28,  1920  (41  Stat  456),  the  statute 
of  limitations  was  suspended  as  to  the  cause 
of  action  herein  alleged,  for  and  during  the 
period  of  federal  control  of  the  defendant's 
properties.  Certain  acts  of  negligence  which 
contributed  to  the  injury  were  alleged;  and 
judgment  was  prayed  against  the  defendant 
for  the  amount  of  damages  set  out  above. 

The  defendant  filed  its  demurrer  to  the 
petition,  setting  out,  among  other  grounds, 
that  the  petition  showed  on  its  face  that  the 
claim  set  up  by  the  plaintiff  Is  barred  by  the 
statute  of  limitations  of  the  state  of  Georgia. 
The  defendant  demurred  specially  to  para- 
graph 12  of  the  petition,  on  the  ground  that 
the  Congress  of  the  United  States  did  not 
have,  at  the  time  of  the  passage  of  the  Trans- 
portation Act,  which  was  approved  Febru- 
ary 28,  1920,  and  has  not  now,  the  consti- 
tutional authority  to  toll  or  change  the  stat- 
ute of  limitations  of  the  state  of  Georgia, 
as  related  to  the  cause  of  action  attempted  to 
be  set  up  in  the  petition.  The  demurrer 
was  overruled  by  the  trial  court  upon  each 
and  every  ground,  both  general  and  special, 
and  the  defendant  excepted. 

[1-3]  The  petition  alleged  that  the  cause 
of  action  arose  on  December  11,  1917.  The 
petition  was  filed  on  June  22,  1920,  more 
than  two  years  after  the  date  of  the  alleged 
injury.  Civil  Cbde  (1910)  {  4497,  declares 
that  actions  for  injuries  done  to  the  person 
shall  be  brought  within  two  years  after  the 
right  of  action  accrues.  The  suit  Is  there- 
fore barred,  unless  the  above  statute  Is  tolled 
by  the  Transportation  Act  of  Congress  passed 
in  1920.    That  act  provides  that— 

"The  period  of  federal  control  shall  not  be 
computed  as  a  part  of  the  periods  of  limita- 
tion in  actions  against  carriers,  or  in  claims  for 
reparation  to  the  Commission  for  causes  of 
action  arising  prior  to  federal  controL"  Fed. 
Stat.  Ann.  1920  Supp.  p.  79  (f). 
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The  question  arises,  therefore,  whether  the 
above  act  of  Congress,  declaring  the  sus- 
pension of  the  statute  of  limitations,  is  bind- 
ing on  the  state  courts.  On  March  21,  1918, 
Congress  passed  an  act  (Fed.  Stat.  Ann.  1918 
Supp.  p.  757)  known  as  the  federal  Control 
Act  (U.  S.  Comp.  St  1918,  U.  S.  Comp.  St 
Ann.  Supp.  1919,  §§  3115%a-3115%p).  In  sec- 
tion 10  (section  3115% J)  it  is  provided: 

**That  carriers  while  under  federal  control 
shall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  state 
or  federal  laws  or  at  common  law,  except  in 
so  far  as  may  be  inconsistent  with  the  provi- 
sions of  this  act  or  any  other  act  applicable 
to  such  federal  control  or  with  any  order  of  the 
President.  Actions  at  law  or  suits  in  equity 
may  be  brought  by  and  against  such  carriers 
and  judgments  rendered  as  now  provided  by 
law;  and  in  any  action  at  law  or  suit  in  equity 
against  the  carrier,  no  defense  shall  be  made 
thereto  upon  the  ground  that  the  carrier  is  an 
instrumentality  or  agency  of  the  federal  gov- 
ernment. Nor  shall  any  such  carrier  be  enti- 
tled to  have  transferred  to  a  federal  court  any 
action  heretofore  or  hereafter  instituted  by  or 
against  it,  which  action  was  not  so  transferable 
prior  to  the  federal  control  of  such  carrier; 
and  any  action  which  has  heretofore  been  so 
transferred  because  of  such  federal  control  or 
of  any  act  of  Congress  or  official  order  or  proc- 
lamation relating  thereto  shall,  upon  motion  of 
either  party,  be  transferred  to  the  court  in 
which  it  was  originally  instituted.  But  no  pro- 
cess, mesne  or  final,  shall  be  levied  against  any 
property  under  such  federal  control." 


From  reading  the  ahove  section  of  the  act 
of  Congress  of  1918  it  will  be  seen  that  ac- 
tions at  law  or  suits  in  equity  might  be 
brought  by  and  against  common  carriers, 
and  Judgmoits  rendered,  as  then  provided  by 
law;  and  it  was  also  provided  that  no  de- 
fense should  be  made  to  such  suits  upon  the 
ground  that  the  carrier  was  an  instrumentali- 
ty or  agency  of  the  federal  government  It 
seems,  therefore,  that  the  plaintiff  in  the 
present  case  could  have  brought  and  main- 
tained her  suit  in  the  state  courts,  even  un- 
der the  federal  statute,  at  any  time  within  the 
period  fixed  by  the  state  statute.  Not  hav- 
ing brought  the  suit  within  the  period  fixed 
by  the  state  statute,  can  the  state  statute 
be  tolled  by  the  federal  statute  of  1920? 
There  is  nothing  in  the  federal  net  of  1920 
which  expressly,  or  by  necessary  implication, 
repeals  the  authority  conferred  by  the  act 
of  1918  to  bring  the  suit  in  the  state  courts 
according  to  law.  The  federal  Control  Act 
specifically  preserves  the  right  of  parties 
who  had  causes  of  action  to  bring  them 
against  the  carriers  during  the  i)eriod  of 
federal  control  and  to  prosecute  such  suits 
to  Judgment  The  act  also  provides  that  ex- 
ecutions based  on  Judgments  so  obtained 
should  not  be  levied  upon  the  property  of  the 
t-arriers  in  the  hands  of  the  federal  govem- 


f  ment.    See  section  10  of  the  Federal  Control 

Act,  supra.    But  the  act  expressly  conferred 

the  right  to  sue  and  to  prosecute  the  suit  to 

!  Judgment    And  see  McGregor  v.  Great  North- 

jern  (N.  D.)  172  N.  W.  841,  845  (4  A.  L.  R. 

1635),  where  it  was  said  that — 


««i 


'Both  the  President  in  his  original  proclama- 
tion and  Congress  in  the  act  of  March  21,  1918, 
clearly  contemplated  that  the  liability  of  the 
carrier  should  continue.  ♦  •  ♦  Since  the  lia- 
bility continued,  it  is  competent  for  the  suitor 
to  resort  to  the  ordinary  legal  remedies  to  es- 
tabtish  it,*'  etc. 

It  Is  argued  here  that  suit  could  not  have 
been  brought  because  service  could  not  be 
perfected  on  the  defendant  during  the  period 
of  federal  control.  As  has  been  pointed  out 
the  plaintiff  had  the  right  to  sue  within  the 
period  fixed  by  the  statute,  and  also  under 
the  Federal  Control  Act ;  and  if  she  had  the 
right  to  sue,  she  would  have  the  right  to 
perfect  service  on  the  defendant  if  a  resi- 
dent of  the  state  of  Georgia,  and  it  bad  Its 
principal  oflSce  located  within  the  state 
where  service  could  h  a ve  been  perfected.  Th i s 
court  will  take  Judicial  cognizance  of  the 
fact  that  the  Georgia  Southern  ft  Florida 
Railway  Company  is  a  corporation  existing 
under  the  laws  of  this  state.  See  A.  ft 
W.  P.  R.  Co.  V.  A.  B.  ft  A.  R.  Co.,  124  Ga. 
125,  52  S.  E.  320. 

In  Small  v.  Slocumb,  112  Ga.  279,  281,  37 
S.  E.  481,  53  Ia  R.  A.  180,  81  Am.  St  Rep. 
50,  this  court  held: 

"Congress  has  power  to  levy  and  collect  tax- 
es by  requiring  revenue  stamps  to  be  placed 
upon  certain  written  instruments,  and  has  pow- 
er to  prescribe  a  punishment  for  the  failure 
or  refusal  to  comply  with  that  requirement  and 
to  provide  that  such  instruments  shall  not,  un- 
less stamped,  be  admissible  *  *  *  in  the 
federal  courts.  It  has,  however,  no  power  to 
prescribe  rules  of  evidence  for  a  state  court 
and  therefore  the  act  of  Congress,  which  de- 
clares that  certain  written  instruments  shall 
not  be  received  in  evidence  in  any  court  un- 
til stamped  as  required  by  the  act  is  to  be 
understood  as  applicable  to  the  federal  courts 
only.'* 

In  delivering  the  opinion  of  the  court  C^ief 
Justice  Simmons  said: 

*'Under  our  system  of  government  the  states 
retain  all  powers  of  sovereignty  which  were  not 
granted  to  the  general  government  by  the  Con- 
stitution. They  had  the  power  to  create  and 
establish  their  own  courts,  and  to  regulate  the 
practice  and  procedure,  and  to  prescribe  rules 
of  evidence  therein.  There  is  nothing  in  the 
Constitution  of  the  United  States  which  ex- 
pressly or  by  implication  gives  to  Congress  the 
power  to  prescribe  rules  of  evidence  for  the 
courts  of  the  states.  Of  course  Congress,  hav- 
ing the  power  to  impose  stamp  duties,  has  the 
power  to  provide  for  the  enforcement  of  their 
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payment  by  any  necessary  and  proper  means. '  within,  the  sphere  of  federal  sovereignty  and 
But  while  to  make  unstamped  instruments  in-  administer  the  judicial  power  conferred  by  the 
admissible  in  evidence  in  state  courts  would  Constitution  of  the  United  States.  For  them 
doubtless  aid  in  compelling  the  payment  of  the  it  prescribes  rules  of  evidence  and  may  estab- 
tax,  we  think  that  such  a  method  of  collection  lish  a  course  of  practice.  It  has  no  such  gen- 
is  neither  necessary  nor  proper,  and  is  there-  eral  power  as  regards  the  state  courts.  Those 
fore  not  within  the  power  of  Congress.  The  courts  have  another  origin,  and  their  rules  of 
act  of  1898  subjects  to  a  penalty  any  one  who  evidence  and  courses  of  proceeding  are  pre- 
fails  or  refuses  to  comply  with  the  provisions  ^  scribed  by  a  different  legislative  body.  Waiv- 
as  to  stamping  written  instruments,  and  the  \  Ing,  in  the  present  case,  any  discussion  of  the 
federal  courts  have  ample  machinery  for  the  question  whether  the  state  courts  are  not  agen- 
enforcement  of  this  penalty.  No  other  method  ,  des  of  state  government,  which  are  beyond  the 
of  enforcement  would  seem  to  be  necessary;  [  sphere  of  the  taxing  power  of  the  nation  and 
but,  even  if  it  were.  Congress  has  power  to  |  fuUy  at  liberty  to  investigate  in  their  own 
provide  that  no  unstamped  instruments  shall  modes,  under  the  laws  of  the  state,  the  ques- 
be  received  in  evidence  in  any  of  the  federal  tions  of  fact  which  are  put  in  issue  before  them» 
courts.  Any  attempt  to  extend  this  provision,  we  think  it  a  just  and  reasonable  interpretation 
BO  as  to  make  it  applicable  to  the  courts  of    of  the  law  of  Congress  that  the  courts  which 


the  several  states  cannot,  therefore,  be  defend 
ed  upon  the  ground  that  it  is  necessary.  Nor 
do  we  think  it  a  proper  meads  of  enforcing  the 
stamp  act  to  interfere  with  the  courts  peculiar- 
ly within  the  control  of  the  several  states,  by 
declaring  what  shall  or  shall  not  be  used  as 
evidence  in  them,  or  to  seek  to  make  the  state 
courts  punish  a  failure  to  comply  with  the  fed- 
eral stamp  act  by  refusing  to  allow  unstamped 
documents  to  be  used  as  evidence  in  them. 
This,  however,  is  no  new  question.  It  has  been 
dealt  with  by  the  courts  of  many  of  the  states. 
We  have  searched  diligently  in  the  reports  of 
the  decisions  of  the  various  state  courts,  and 
have  found  but  one  state  court  of  last  resort 
which  has  made  and  adhered  to  a  decision  that 
Congress  had  the  right  to  prescribe  that  an 
unstamped  instrument  should  not  be  received 
in  evidence  in  a  state  court.** 


The  Chief  Justice  (after  citing  and  dis- 
cussing the  case  just  referred  to — Chartiers, 
etc.  Co.  V.  McNamara,  72  Pa,  St  278,  13 
Am.  Bep.  073)  further  said: 

"In  the  cases  of  Clemens  .v.  Conrad,  19  Mich. 
170,  and  Sammons  v.  Halloway,  21  Mich.  162, 
Judge  Cooley,  the  great  expounder  of  con- 
stitutional law  m  this  country,  shows  by  his 
reasoning  that  Congress  has  no  power  to  pre- 
scribe a  rule  of  evidence  for  state  conrts,  and 
that  the  act  should  therefore  be  construed  as 
intended  to  apply  to  federal  courts  only.  In  the 
former  case  he  said,  in  part:  To  make  an  in- 
stmment  inadmissible  in* evidence  because  not 
sufficiency  stamped  is,  however,  quite  a  differ- 
ent thing  from  imposing  penalties  for  a  breach 
of  the  revenue  laws.  The  latter  punishes  the 
guilty  party  or  compels  him  to  perform  his  duty 
to  the  government;  the  former  imposes  what 
may  sometimes  be  equivalent  to  a  forfeiture 
of  rights  upon  any  party,  guilty  or  innocent, 
who  chances  to  be  so  circumstanced  that  he 
cannot  make  a  showing  of  his  rights  in  court 
without  the  production  of  the  unstamped  in* 
Btrament.  *  *  *  A  law  so  highly  penal,  it 
is  to  be  presumed,  has  been  so  framed  as 
dearly  to  point  out  all  the  cases  to  which  it 
was  designed  to  apply,  so  as  to  leave  nothing 
to  inference.  In  attempting  properly  to  con- 
■tme  it,  it  is  proper  to  bear  in  mind  the  posi- 
tion of  the  body  which  enacted  it,  relatively 
to  the  different  legal  tribunals  of  the  country. 


are  precluded  from  receiving  unstamped  instru- 
ments in  evidence  are  only  the  federal  courts. 
*  *  *  We  think  that  a  rule  of  evidence  laid 
down  in  general  terms  is  to  be  understood  as 
applicable  to  those  courts  only  for  which  the 
Legislature  prescribing  it  has  general  power 
to  make  rules,  and  not  to  other  courts,  not 
expressly  named,  over  which  it  has  no  such 
general  power  and  with  whose  proceedings  it 
could  interfere,  if  at  all,  only  in  exceptional 
cases.'  See  also  Cooley,  Const.  lim.  (6th  Bd.) 
592  and  note." 


And  see  other  authorities  cited  in  the 
Small  Case,  supra. 

We  think  that  the  reasoning  in  that  case, 
and  the  other  authorities  cited  In  support  of 
it,  as  to  the  want  of  authority  of  Con^rress 
under  the  Constitntion  of  the  United  States 
to  prescribe  rules  of  evidence  and  a  course 
of  practice  in  state  courts,  is  applicable  to 
the  facts  of  the  instant  case.  But  the  act  of 
Congress  of  1920,  cited  supra,  is  general  in 
its  terms,  and  does  not  attempt,  expressly 
or  by  implication,  to  make  it  apply  to  the 
state  courts;  and  we  must  conclude,  there- 
fore, that  Congress  in  passing  that  act  had 
no  intention  to  toll  the  statute  of  the  stetes 
with  reference  to  the  time  in  whldh  damage 
suits  for  personal  injuries  should  be  brought. 
And  even  If  Congress  had  attempted  to  do 
so,  we  do  not  think  that  It  was  within  its 
power,  under  the  Constitution  of  the  United 
States,  to  so  toll  the  statute  of  this  stete 
as  to  anthorlEe  the  plaintiff  in  the  present 
case  to  bring  her  suit  after  it  was  barred 
by  the  state  stetute  quoted  in  the  beginning 
of  this  opinion.  We  think  the  act  of  Congress 
of  1920,  being  general  in  its  terms,  ai^lies 
to  federal  courts  only,  for  which  Congress 
alone  can  prescribe  rules  for  their  guidance. 

[4]  This  ruling  being  controlling  of  the  right 
of  the  plaintiff  to  bring  her  action  at  all,  it 
appearing  upon  the  face  of  the  petition  that 
the  plaintiff's  cause  of  action,  which  is  a 
suit  for  personal  injuries,  is  barred  by  the 
statute  of  this  state,  it  is  unnecessary  to 
decide  the  other  question  raised,  as  to  wheth- 
er the  petition  sete  forth  a  cause  of  action. 


Congress    creates    the   courts   which   operate ,  From  what  has  been  said  above.  It  follows 
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that  the  court  erred  In  overruling  the  de* 
murrer  to  the  petition. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

BECK,   P.   J.,   concurs  In   the   judgment 
ATKINSON   and   GILBERT,   JJ.,   concur 
specially. 


(88  W.  Va.  650) 

LOWTHER  V.  OHIO  VALLEY  OIL  L  QA8 

CO.    (No.  4018.) 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 

April  19,  1921.    Rehearing  Denied 

September  7, 1921.) 

(SyllabuB  5y  the  Oowri.) 

L  Appeal  and  error  ^=9 1 76— Judgment  en  In- 
ttruotloa  stating  agreed  facts  binding  though 
ono  was  mistaken  as  to  verity  of  facts. 
An  instruction  given  to  the  jury  and  stating 
facts  agreed  upon  by  the  parties  is  binding  and 
condusive  upon  the  parties  so  agreeing,  and  a 
verdict  and  judgment  based  thereon  will  not  be 
disturbed  by  the  aj^ellate  court  although  the 
evidence  tends  to  show  that  one  of  the  parties 
to  the  agreed  instruction  was  mistaken  as  to 
the  verity  of  the  facts  agreed  upon,  where  such 
instruction  is  given  at  the  condusion  of  the 
evidence  without  objection  or  exception,  and  no 
motion  for  continuance  is  made,  nor  evidence 
that  the  party  was  misled  or  taken  by  surprise 
submitted  to  the  court  upon  a  motion  to  set 
aside  the  verdict. 

2.  Detinue  ^=»7, 22— Formal  demand  not  nec- 
essary except  to  convert  lawful  possession 
Into    unlawful    detention;     whether   demand 
made  held  for  Jury. 
It  is  not  necessary  in  an  action  of  detinue 
to  make  a  formal  demand  for  the  delivery  of 
property;    but  in  order   to  convert  a  lawful 
possession  into  an  unlawful  detention  a  demand 
must  be  made,  and  from  the  date  of  the  de- 
mand damages  for  the  detention  will  begin  to 
accrue.    Whether  such  demand  was  made  is  a 
question  of  fact  for  the  jury. 


cumstances  or  damages  to  change  the  ordinary 
rule. 


3.  Stipulations  ^3»  1 4 (4)— Question  as  to  un- 
lawful detention  of  property  may  be  elimi- 
nated by  agreement. 

Where  the  parties  in  a  suit  in  detinue  have 
agreed  in  open  court  in  writing  that  the  de- 
fendant unlawfully  detains  the  property  which 
is  the  subject  of  the  litigation,  and  by  such 
agreement  limits  the  issue  to  the  time  when 
such  unlawful  detention  began,  the  question  as 
to  whether  or  not  the  detention  was  lawful  is 
eliminated,  and  the  verdict  will  not  be  disturbed 
because  unlawful  detention  by  the  defendant 
was  not  clearly  proven. 

4.  Detinue  ^=»  1 9— Measure  of  damages  for  un- 
lawful detention  is  value  of  use  of  property 
during  detention. 

The  measure  of  damages  for  unlawful  de- 
tention of  property  is  ordinarily  the  value  of 
the  use  of  the  property  during  the  detention, 
and  an  instruction  to  this  effect  in  a  detinue 
suit  is  proper  where  there  are  no  special  dr- 


5.  New  trial  «s» 1 43 (I)— Verdict  cannot  be  Im- 
peached by  testimony  of  Jurors. 

The  testimony  of  jurors  will  not  be  re- 
ceived to  impeach  their  verdict. 

6.  Detinue  ^=924— Verdict  for  detention  of 
property  held  suffloient  In  form. 

A  verdict  in  an  action  of  detinue  which 
finds  for  the  plaintiff,  gives  the  items,  and 
values  of  the  items,  of  the  property  unlawfully 
detained  by  the  defendant,  and  further  finds  as 
follows:  "And  we  assess  two  thousand  two 
hundred  and  eighty-eight  12,288.00  dollars  for 
the  detention  of  said  property"— is  good,  and  is 
sufficient  to  show  that  the  said  sum  of  $2^288 
is  the  amount  assessed  as  damages  for  the  un- 
lawful detention. 

7.  Trial  «s»340(5)— Judge  may  write  down 
amount  found  by  Jury  In  words  and  may  cor- 
rect clerical  errors  In  so  doing. 

It  is  not  error  for  the  judge,  upon  receiving 
a  verdict,  to  write  therein  the  amount  of  dam- 
ages in  words,  which  the  jury  have  found  in 
figures,  in  the  presence  of  the  jury,  and  if  in 
so  doing  he  has  made  a  derical  error,  so  that 
the  words  do  not  correspond  with  the  figures 
and  state  the  true  amount,  to  then  correct  the 
derical  error  in  the  presence  of  the  jury,  and 
with  their  assent,  before  they  are  discharged. 

ESrror  to  Circuit  Court,  Ritchie  Ckmnty. 

Detinue  by  a  F.  Lowther  against  the  Ohio 
Valley  Oil  ft  Oas  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Thoe.  J.  Davia,  of  HarxlavlUe,  for  i^intiir 
in  error. 

Adams  ft  O>oper,  of  Harrisville,  for  de- 
fendant in  error. 

UYEIiY,  J.  This  writ  of  error  brings  for 
review  a  judgment  of  the  circuit  court  of 
Ritchie  county  in  which  C  F.  Lowther,  in  an 
action  of  detinue  against  the  Ohio  Valley  Oil 
ft  Gas  Company,  was  adjudged  the  possession 
of  a  Na  24  Star  drilling  machine  and  certain 
other  personal  property,  or  if  the  specific 
property  could  not  pe  had,  the  alternative 
value  thereof  as  ascertained  by  a  jury,  and 
$2,288  damages  for  the  detenticm  thereof. 

[1]  An  agreed  instruction  was  given  the 
Jury  which  is  as  follows : 


tv 


The  jury  are  instructed  that  by  agreement 
between  the  plaintiff  and  the  defendant,  entered 
into  at  the  bar  of  the  court  at  the  beginnins 
of  the  trial  of  this  case,  it  is  admitted  that  tike 
plaintiff  was  and  is  the  owner  of  the  property 
sued  for  and  mentioned  in  the  declaration  and 
is  entitled  to  a  verdict  therefor,  or  for  tbe 
value  thereof  in  case  the  same  cannot  be  haid, 
and  the  issues  are  confined  to  the  question 
when  the  unlawful  detention  from  the  plaintiff 
of  the  property  mentioned  in  the  dedaration.  or 
any  part  tiiereof  began,  the  value  of  the  prop^ 
erty  detained  and  the  damages,  if  any,  sustoUn. 
ed  by  the  plaintiff  on  account  of  such  unla^rfui 


6s»For  other  cases  see  same  topic  and  KBT-NUMBBR  la  aU  Key-Numbered  Dlseats  and  Xadexes 
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detention;   and  all  questions  as  to  the  rent,  if  [      [2]  The    agreed   instruction    confined    the 


anything,  to  which  the  plaintiff  may  be  entitled 
for  the  use  of  said  property  by  the  defendant 
prior  to  the  beginning  of  the  nnlawful  detention 
and  the  question  of  compensation  to  which  the 
defendant  may  be  entitled  for  repairs  on  said 
property  are  reserved  for  future  adjudication 
in  the  action  of  assumpsit  of  the  plaintiff 
against  the  defendant,  now  pending  in  this 
court. 

•*You  are  further  instructed  that  the  values 
to  be  found  by  you  of  the  several  articles  de- 
tained, for  the  purpose  of  this  case,  are  as  set 
forth  in  the  prexwred  form  of  verdict  agrreed 
upon  by  the  plaintiff  and  defendant,  and  sub- 
mitted to  you,  but  such  values  are  not  to  be 
binding  upon  the  parties  or  to  affect  their 
rights  in  said  action  of  assumpsit" 

In  the  progress  of  the  trial  it  appeared 
from   the   testimony   of   the   plaintiff   that 
the  drilling  machine  and  other  equipment 
was    on    certain    leases    which    had    been 
transferred  to  the  defendant  by  plaintiff,  and 
tM  defendant  then  claimed  that  all  of  the 
property  on  the  leases  at  the  time  of  the 
transfer  was  sold  to  it  by  the  plaintiff,  and 
attempted  to  substantiate  this  claim  by  the 
testimony  of  its  president,  Mr.  Banta,  that 
its  contract  of  purchase  included  all  of  the 
property  of  every  kind  on  the  leases  at  the 
time  of  the  purchase  and  transfer,  but  not 
having  the  contract  and  not  then  being  able 
to  produce  it,  the  testimony  concerning  the 
contents  of  the  contract  was  not  permitted 
to  go  to  any  further  length.    The  defendant 
claimed  that  it  did  not  know  that  the  proper- 
ty sued  for  was  <mi  the  leases  at  the  time  of 
the  transfer,  nor  until  the  plaintiff  had  so 
stated  in  the  trial,  and  until  that  moment 
was  not  advised  that  it  had  any  interest  in 
or  claim  to  the  property  in  litigation.    How- 
ever, it  made  no  effort  to  obtain  a  continu- 
ance on  account  of  surprise,  proceeded  with 
the  trial  of  the  case,  and  made  no  exception 
or  objection  to  giving  to  the  Jury  the  agreed 
instruction,  which  admitted  that  the  plaintiff 
was  then  the  owner  of  the  property  sued  for 
and  entitled  to  a  verdict  therefor.    Generally 
a  litigant  who  is  surprised  in  a  trial  must 
then  protect  his  interests  by  non-suit  or  con- 
tinuance, or  some  other  appropriate  motion 
or  inroceeding.    He  cannot  take  the  chance  of 
an  adverse  verdict,  and,  when  such  a  verdict 
Is  rendered,  ask  to  have  it  set  aside  hi  order 
to  correct  his  mistake.    Frymier  v.  Railroad 
Co.,   76  W.  Va.  96,  85  S.  B.  26.    Moreover, 
the  motion  to  set  aside  the  verdict  was  not 
predicated  on  surprise  or  newly  discovered 
evidence  of  defendant's  ownership   of  the 
property.    Presumptiv^y  it  had  abandoned 
tliiB  claim  of  ownership  in  the  court  below. 
Defendant's  third  assignment  of  error,  to  the 
effect  that  the  trial  court  should  have  set 
aside  the  verdict  and  granted  a  new  trial  be- 
cause of  its  possible  and  undeveloped  claim 
of  oiv'iiershlp,  is  not  well  taken.    It  is  assert- 
ed for  the  first  time  in  this  court    Henderson 
V.  JElaaslett,  76  W.  Va.  265,  83  S.  E.  907. 


issues  to  the  date  when  the  unlawful  deten- 
tion of  the  property  by  the  defendant  began, 
the  value  of  the  property  (which  was  also 
agreed  upon  and  given  to  the  Jury  as  agreed 
values),  and  the  damages,  if  any,  sustained  by 
the  plaintiff  on  account  of  such  unlawful  de- 
tention.   It  would  serve  no  purpose  to  con- 
sider the  assignments  of  error  upon  matters 
which  have  been  eliminated  by  this  agreed 
instruction.  Facts  agreed  upon  by  the  parties 
in  open  court  are  binding,  and  a  decree  or 
Judgment  based  thereon  wiU  not  be  reversed. 
McCoy  V.  McCk)y,  74  W.  Va.  64,  81  S.  E.  562, 
Ann.  Gas.  19160,  867.  .When  did  the  unlaw- 
ful detention  begin?    After  oMislderable  ne- 
gotiations f6r  the  delivery  of  the  property 
to  plaintiff  it  was  agreed  by  the  president  of 
the  defendant  company   with  plaintiff,   on 
February  19,  1918,  that  the  property  would 
be  delivered  forthwith  to  plaintiff,  and  that 
the  adjustment  of  rent  therefor  and  of  the 
bill  for  repairs  made  on  the  madiine  would 
be  made  later.    Before  this  agreement  was 
carried  out  defendant  learned  that  the  Bruce 
heirs  claimed  the  ownership  of  the  property, 
and  learning  that  the  plaintiff  was  not  fi- 
nancially responsible,  as  it  claimed,  or  fear- 
ing that  he  was  not  financially  recq;)onsible, 
refused  to  carry  out  the  agreement  for  de- 
livery of  the  pnqterty  made  by  its  president, 
but    stated    in    a    letter    to    the    i^aintiff 
dated  February  23,  1918,  that  as  soon  as  he 
sent  the  company  satisfftctoiy  evidence  of  his 
title,  and  would  arrange  for  a  settlement  of 
the  moneys  expended  by  it  in  rebuilding  the 
machine,  It  would  then  deliver  the  property. 
On  March  4,  1918,  the  Bruce  heirs  wrote  to 
defendant,  formally  relinquishing  all  claim 
to  the  property,  which  letter  defendant  ad- 
mitted it  received   on  the  6th  or  7th  of 
March,  1918.   The  amount  of  expenditures  in 
rebuilding  the  machine  claimed  by  the  de- 
fendant was  not  furnished  the  plaintiff,  al- 
though urged  by  him,  and|  at  one  time,  in 
order  to  get  it  out  of  the  way  he  proposed  to 
"guess  it  off."    A  bailee's  lien  may  be  waived 
by  agreement,  or  by  implication  arising  from 
the  bailee's  acts.     Under  the  agreement  of 
February  19,  1918,  this  item  was  to  be  left 
open  for  adjustm^it  together  with  the  rent 
for  the  machine  then  owing  to  the  plaintiff ; 
and  by  the  agreed  instruction  these  two  items 
are  eliminated  from  this  case  and  reserved 
for  settlement  in  an  assumpsit  suit  pending 
for  that  purpose.   The  plaintiff  testified  that 
after  the  Bruce  hetrs  had  relinquished  all 
claim  to  the  pn^erty,  the  defendant  refused 
to  deliver  it  to  him  or  permit  him  to  take  any 
part  of  it    There  is  no  substantial  contro- 
versy about  these  facts.    On  this  evidence  the 
Jury  found  that  the  unlawful  detention  began 
on  April  1,  1918w     We  think  this  evidence 
warranted  the  Jury  in  fixing  this  date,  and 
that  a  sufficient  demand  had  been  made  for 
I  delivery  of  the  proper^  before  that  time. 
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After  the  defendant  notiiled  plaintiff  tbat  It 
had  no  farther  nse  for  the  property,  all  of 
which  it  had  heen  using  in  its  business,  and 
that  it  would  pay  no  further  rental  thereon, 
all  of  the  efforts  of  the  plaintiff  to  get  pos- 
session were  implied  demands,  finally  termi- 
nating in  an  agreement  to  deliver,  which  was 
afterwards  repudiated.  Cnder  such  circum- 
stances no  formal  specific  demand  was  neces^ 
sary.  Refusal  had  been  sufllciently  made  to 
obviate  the  necessity  therefor. 

After  April  1,  1918,  there  were  frequent 
letters  and  telegrams  between  the  parties  In 
an  effort  to  effect  an  adjustment  out  of  court, 
and  evidencing  an  intention  on  the  part  of 
the  plaintiff  U$  resort  to  the  courts  if  the 
property  was  not  promptly  delivered. 

[3]  There  were  two  interrogatories  pro- 
pounded to  the  Jury  on  motion  of  the  plain- 
tiff and  objected  to    by  defendant: 

First.  "Did  the  defendant  unlawfully  detain 
from  the  plaintiff  the  property  in  controversy 
prior  to  the  date  of  the  institution  of  this 
suit?  " 

Second.  "If  so,  when  did  the  unlawful  deten- 
tion begin?  ** 

The  submission  of  these  interrogatories  is 
assigned  as  error.  It  will  be  again  observed 
that  one  of  the  issues  submitted  by  the 
agreed  instruction  was  as  to  when  the  un- 
lawful detention  began.  The  fact  that  the 
detention  was  unlawful  seems  to  have  been 
agreed  upon,  and  therefore  it  was  unneces- 
sary and  improper ;  but  we  can  see  no  harm  in 
thus  bringing  that  question  to  the  special 
attention  and  finding  of  the  jury.  It  was 
harmless  error.  The  plaintiff  claimed  the  de- 
tention was  unlawful  and  began  on  the  19th 
day  of  February,  1918,  and  the  defendant 
claimed  it  to  have  begun  on  May  9,  1918.  It 
was  very  material  for  the  jury  to  determine 
when  the  unlawful  detention  began  in  order 
to  ascertain  from  what  date  the  damages 
should  accrue.  Where  interrogatories  tend 
to  ascertain  and  separate  one  or  more  facts 
c<mtrolling  the  judgment,  sudi  interrogato- 
ries should  be  encouraged  and  promoted. 
Peninsular  ▼.  Franklin  Ins.  Co.,  85  W.  Va. 
666,  14  S.  E.  237. 

[4]  The  following  instmction  given  for  the 
plaintiff  is  claimed  as  erroneous: 

"The  jury  are  farther  instructed  that  the 
measure  of  damages  if  any  sustained  by  the 
plaintiff  is  the  value  of  the  use  or  hire  of  the 
property  detained  from  the  time  the  unlawful 
detention  began  to  the  date  of  the  verdict" 

This  instruction  correctly  propounds  the 
true  measure  of  damages  in  an  ordinary  case 
of  detention,  and  there  are  no  special  items 
of  damages  claimed  here.  Wayne  v.  Oyi>hers, 
80  W.  Va.  336,  92  S.  E.  590 ;  18  O.  J.  P.  1024; 
4  Sutherland  on  Damages  (4th  Ed.)  4317. 
But  It  is  insisted  that  the  instruction  assumes, 
or  would  lead  the  jury  to  believe,  that  the  de- 


tention of  the  property  was  unlawful,  thus 
invading  the  province  of  the  jury  upon  the 
determination  of  a  material  fact  at  issue. 
As  heretofore  shown,  the  parties  had  agreed 
that  the  detention  was  unlawful,  and  limited 
the  issue  to  when  the  unlawful  detention 
began. 

[S]  The  only  other  question  left  open  by 
the  agreed  instruction  was  the  amount  of 
damages  to  be  assessed.    Complaint  is  made 
that    the    jury    ascertained   and    fixed    the 
damages  at  $4  per  day  from  April  1,  1918,  to 
the  date  of  the  verdict.    The  complaint  is  not 
based  on  the  amount  of  the  damages,  but 
on   the  method  by   which  the  basis  of  |4 
per   day    was    fixed,    as    disclosed    by    the 
aflldavits  of  two  jurors.    There  was  evidence 
on  behalf  of  the  plaintiff,  which  does  not 
appear  to  have  been  controverted,  that  the 
use  of  the  machine  and  equipment  sued  for 
was  worth  $12  per  day,  and  hence  the  dam- 
ages assessed,   by  whatever   calculation  or 
method  arrived  at  by  the  jury,  are  much  less 
than  they  might  have  been  under  the  evi- 
dence.   Had  the  sum  been  greater,  we  do  not 
perceive  how  the  verdict  could  have  been 
disturbed  under  this  evidence.     After  judg- 
ment on  the  verdict  had  been  entered  and  the 
court  had  adjourned,  but  before  completion 
of  the  bills  of  exception,  two  jurors  made  affi- 
davits to  the  effect  that  some  members  of  the 
jury  were  in  favor  of  assessing  $12  per  day  as 
damages,  and  others  at  less  sums,  while  pos- 
sibly four  were  not  in  favor  of  allowing  any 
damages,  but  that  in  order  to  arrive  at  a 
verdict  it  was  agreed  that  each  juror  should 
state  the  amount  of  damages  per  day  he 
would  assess,  and  the  total  divided  by  11  (one 
of  the  jurors  having  been  excused  for  cause) 
should   be  the  verdict,  which  method   was 
adopted,  resulting  in  a  composition  verdict  of 
$4  per  day,  and  that  Sundays  and  holidays 
were  excluded   from   the   number   of   days 
between  April  1,  1918  (which  date  they  had 
agreed  upon  as  the  day  when  the  unlawfal 
detention  began),  and  the  day  of  the  verdlcL 
The  judge  of  the  lower  court,  being  of  the 
opinion  that  he  had  no  authority  to  consider 
the  affidavits  or  then  grant  the  defendant*  a 
new  trial,  gave  the  defendant  the  benefit  of 
exceptions  to  his  ruling  in  that  regard  and 
signed  bill  of  exception  Na  4,  which  incor- 
porated the  two  affidavits.    The  refusal  of 
the  court  to  set  aside  the  verdict  and  Juds- 
ment  because  of  the  facts  disclosed  by  tlieae 
two  affidavits  is  assigned  as  error.   The  Judg- 
ment had  been  entered  on  the  verdict,  and  th» 
term  of  court  had  ended,  and  the  defendant 
had  given  bond  for  suspoision  of  the  Jnds* 
ment  while  perfecting  an  appeal  to  this  court. 
The  court  very  properly  refused  to  conaider 
these  affidavits  at  the  time  presented. ;    and 
even  if  they  had  been  presented  before  3u<j^ 
ment  and  before  the  end  of  the  term,  tliey 
could  not  have  been  considered.    A  Juror  can- 
not impeach  the  verdict.    Pickens  y.    3<KHn 
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Co.,  58  W.  Va.  11,  50  S.  E.  872,  6  Ann.  Ca& 
285;  Probst  v.  Braeunllch,  24  W.  Va.  356; 
Reynolds  v.  Tompkins,  23  W.  Va.  229. 

[7]  Bill  of  exceptions  No.  3  complains  of  the 
action  of  the  court  in  writing  in  the  verdict 
when  returned,  In  words,  the  amount  of  dam- 
ages fixed  by  the  verdict  in  figures.  The  Jury 
had  fixed  the  damages  at  $2,288  (in  figures), 
and  the  court  In  writing  the  amount  In  words 
made  a  mistake  and  wrote  "two  thousand  two 
hundred  and  eight";  but  when  his  clerical 
mistake  was  discovered  it  was  immediately 
corrected  so  as  to  correspond  with  the 
figures,  before  the  Jury  left  the  court  room, 
and  to  which  correction  the  Jury  assented. 
We  perceive  no  error  in  this  action  of  the 
judge  in  correcting  his  clerical  error.  How 
has  the  defendant  been  prejudiced?  The 
exception  is  extremely  technical  and  without 
merit. 

[6]  Exception  is  made  to  the  form  of  the 
verdict  because  it  does  not  state  that  the  sum 
of  $2,288  was  given  as  damages  for  the  deten- 
tion of  the  property.    The  verdict  reads: 

"We  the  jury  find  for  the  plaintiff,  and  fix 
the  value  of  the  property  sued  for  in  this  ac- 
tion as  follows  (then  each  item  of  property 
and  value  is  given).  And  we  assess  two  thou- 
sand two  hundred  and  eighty-eight,  $2,288.(X), 
dollars  for  the  detention  of  said  property." 

It  is  clear  and  conclusive  that  the  sum 
named  for  the  detention  was  assessed  as 
damages.  It  could  have  been  given  for  no 
other  purpose  and  under  no  other  hypothesis 
and  is  responsive  to  the  evidence  and  instruc- 
tions. Peters  v.  Johnson,  60  W.  Va.  644,  41  S. 
S.  190,  57  I/.  R.  A.  428,  88  Am.  St.  Rep.  900; 
Lewis  v.Ohilders,  13  W.  Va.  1. 

Etxceptlon  is  made  to  the  Judgment  entered 
as  enlarging  the  verdict  and  not  responsive 
thereto.    The  Judgment  is  for  the  possession 
of  the  property  described  in  the  verdict,  and 
if  any  article  cannot  be  had,  then  the  value 
at  such  item  of  property  as  fixed  and  ascer- 
tained by  the  Jury;  and  if  none  of  the  prop- 
erty can  be  had,  then  the  aggregate  value  of 
the  various  items  as  so  fixed,  amounting  to 
95,973.    The  fact  that  a  correct  addition  is 
made  of  the  value  of  the  various  items,  thus 
arriving  at  the    total  value,  is  not  enlarging 
the  Judgment  to  the  detriment  of  the  defend- 
ant.    The  Judgment  is  entirely   consistent 
\rith  the  verdict. 

Xt  is  claimed  that  the  court  improperly 
overruled  a  demurrer  to  the  declaration.  We 
cannot  find  from  the  record  that  a  demurrer 
tliereto  was  interposed. 

GThere  are  many  assignments  of  error 
'vrbich  we  do  not  consider  as  important  and 
otliera  which  are  rendered  unimportant  by 
tlie  agreed  instruction. 

We  can  find  no  error,  and  the  Judgment  is 
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STATE  V.  LONG.    (No.  4022.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  10,  1921.     Rehearing  Denied 

September  7.  1921.) 

(Syllabus  by  the  Court,) 

1.  Criminal  law  ^=s>789 (4)— instruction  to  ao* 
quit  If  reasonable  doubt  raised  by  evidenoe 
itself  or  by  Ingenuity  of  counsel  erroneous. 

An  instruction  in  a  trial  for  felony,  which 
tells  the  jury  that  if  a  reasonable  doubt  of  the 
guilt  of  the  accused  is  raised  in  their  minds 
by  the  evidence  itself,  or  by  the  ingenuity  of 
counsel,  they  should  find  the  accused  not  guilty, 
is  erroneous,  and  should  be  refused. 

2.  Arrest  ^=»63 (3)— Police  officer  may  arrest 
without  warrant  one  committing  breach  of 
peace  In  his  presence. 

A  police  officer,  within  his  jurisdiction,  may 
lawfully  arrest,  without  warrant,  one  who  com- 
mits a  breach  of  the  peace  in  his  presMice  or 
view. 

3.  Homlolde  <e=s>300( 3)— instruction  as  to  right 
of  person  arrested  without  warrant  to  kill 
policeman  erroneous. 

Where  a  police  officer,  in  attempting  to  ar- 
rest without  warrant  a  person  who  is  intox- 
icated, disorderly,  loudly  swearing  and  disturb- 
ing the  peace,  is  shot  and  killed  by  that  person, 
who,  to  excuse  his  act,  relies  on  the  defense 
of  accidental  discharge  of  the  revolver  in  his 
hand  caused  by  muscular  reflex  action  super- 
Induced  by  a  blow  on  his  cheek  bone  from  the 
policeman's  mace,  and  not  upon  self-defense 
or  the  unlawfulness  of  the  attempted  arrest,  an 
instruction,  which  tells  the  jury  that,  if  they 
believe  the  attempted  arrest  was  unlawful, 
then  the  defendant  was  justified  in  repelUng 
it  with  force,  and  to  kill  the  policeman  if  such 
was  necessary  to  protect  himself  from  death 
or  great  bodily  harm,  is  not  properly  drawn, 
and  should  be  refused. 

4.  Criminal  law  ^=»8I3,  1172(6)— Instructions 
propounding  abstract  propositions  of  law  im- 
proper, but  not  reversible  error,  unless  mis- 
leading. 

Instructions,  propounding  abstract  proposi- 
tions of  law,  should  not  be  given;  but,  if  given, 
and  there  be  evidence  to  which  they  are  ap- 
plicable, the  appellate  court  will  not  reverse 
for  that  cause,  unless  it  is  clear  that  the  jury 
has  been  misled  or  confused  thereby. 

5.  Criminal  law  <e=s>806(2),  822(1) —  Inst rtio- 
tions  for  prosecution  need  not  embody  theory 
of  defense  if  given  in  defendant's  instruo- 
tions;  Instructions  must  be  considered  as 
whole. 

If  the  law  applicable  to  and  governing  the 
theory  of  the  defense  is  fully  and  fairly  pro- 
pounded in  the  instructions  given  for  the  de- 
fense, it  is  not  necessary  that  those  given  for 
the  prosecution  should  contain  propositions  of 
law  relied  upon  by  the  defense,  or  that  there 
should  be  incorporated  therein  the  theory  of 
the  defense.  Instructions  must  be  considered 
together  as  a  whole;    an  instruction  based  en 
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one  theory,  unless  binding,  ^oes  not  ignore  an- 
other theory  on  which  other  instructions  are 
given. 


6.  Criminal  law  ^=»ll72(l)»if  oontext  ahowa 
that  word  mistakenly  used  was  not  mislead- 
ing It  is  not  prejudicial. 

Instructions  must  be  considered  in  the  Hght 
of  the  evidence;  and  if  the  context  of  an  in- 
struction and  the  evidence  clearly  show  that 
one  word  therein  was  used  for  another,  and 
that  the  jury  could  not  have  been  misled  by 
a  mistake  so  dear  and  palpable,  the  error  will 
not  be  considered  as  prejudicial. 

7.  Breach  of  the  peaoe  ^s» I —"Breach  of 
peace*'  defined. 

A  ''breach  of  the  peace"  Includes  all  vio- 
lations of  the  public  peace,  order,  or  decorum, 
such  as  to  make  an  affray;  threaten  to  beat, 
wound,  or  kill  another,  or  commit  violence 
against  his  person  or  property;  contend  with 
angry  words  to  the  disturbance  of  the  peace; 
appear  in  a  state  of  gross  intoxication  in  a 
public  place;  recklessly  flourish  a  loaded  pistol 
in  a  public  place  while  intoxicated;  and  the 
like. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Seriea,  Breach 
of  the  Peace.] 

8.  Case  approved. 

Fourth  point  of  the  syllabus  in  State  t. 
Weisengoff,  85  W.  Va.  271,  101  S.  E.  450,  is 
approved  and  applied. 

9.  Criminal  law  ^=s>785(3)— instniotion  as  to 
extent  to  whieh  Jnry  are  Judges  of  evidence 
lidd  erroneous. 

An  instruction  which  tells  the  jury  that 
they  are  the  sole  judges  of  the  evidence,  and  of 
the  weight  to  be  given  thereto,  and  that  they 
may  believe  or  refuse  to  believe  the  testimony 
of  any  witness  or  any  part  of  his  evidence,  is 
erroneous,  prejudicial,  and  reversible  error. 


iO.  Criminal  law  ^s»il53(3)^Order  and  time 
of  Introduction  of  evidence  in  discretion  of 
trial  court. 

The  order  and  time  in  which  evidence  shall 
be  introduced  la  largely  in  the  discretion  of  the 
trial  court,  and  a  verdict  will  rarely  be  re- 
versed for  that  reaaon,  unless  clearly  prejudi- 
daL 

11.  Arrest  «=d68— Known  peace  officer  arreet- 
ing  without  warrant  need  not  disclose  author^ 
ily  until  request  made  therefor. 

In  making  an  arrest  without  a  warrant,  a 
known  peace  officer  ia  not  bound  to  disclose 
Ilia  character  or  authority,  or  give  notice  of  his 
intention,  until  the  party  has  submitted,  or  has 
demanded  by  what  authority  the  arrest  is  made, 
aa  his  known  official  character  is  sufficient  in 
the  first  instance  to  require  submission,  unless 
a  demand  for  diadosnre  of  hia  authority  is  first 
made. 

12.  Criminal  law  «=»485(l)  —  Hypothetical 
question  as  to  muscular  reflex  action  causing 
discliarge  of  pistol  need  not  give  remote  de- 
tails. 

Where  a  violent  blow  on  the  cheek  bone  ia 


signed  to  prove  by  expert  testimony  that  the 
blow  would  cause  muscular  reflex  action  suffi- 
dent  to  immediately  cause  the  discharge  of  an 
automatic  pistol,  then  in  the  hana  of  the  re» 
dpient  of  the  blow,  it  is  not  necessary  to  in- 
corporate in  the  hypothetical  question,  pro- 
pounded to  the  expert  witness,  all  the  details  of 
the  evidence  in  the  caae,  remote  from  the  time 
when  the  blow  was  given;  they  could  shed  no 
light  upon  whether  the  blow  given,  as  fully  de- 
scribed and  set  out  in  the  question  propounded, 
would  cause  muscular  reflex  action. 

i3.  Homicide  «s»20<— Do  facto  officer  entitled 
to  name  protection  as  if  title  undiaputed  and 
In  prosecution  for  murder  of  do  facto  officer 
appointment  and  quailfloation  need  not  iie 
shown. 

A  de  facto  officer  while  engaged  in  the  ex- 
ecution of  his  duties  is  entitled  to  the  same 
protection  from  assault,  obstruction,  or  inter- 
ference, as  if  his  title  was  undisputed,  and  in 
a  prosecution  for  the  murder  of  an  officer  de 
facto  it  is  not  necessary  to  prove  that  he  was 
duly  appointed  or  dected,  or  had  duly  qualified. 


i4.  Homicide  ^=di  65— Evidence  of  friendly  re- 
lations between  defendant  and  victim  admis- 
sible to  rebut  element  of  maiicOi. 

Evidence  tending  to  show  friendly  relations 
existing  between  one  charged  with  homidde  and 
his  victim  ia  admissible  to  rebut  the  element 
of  malice,  and  it  ia  error  to  refuse  to  allow  it 
to  go  to  the  jury. 

15.  Witnesses  ^=s>388(2)— impeaoblng  evidence 
inadmissible  in  absence  of  proper  foundation. 

Evidence  of  a  witness,  called  solely  for  the 
purpose  of  impeaching  another  witness  by  con- 
tradicting his  testimony  on  some  particular 
point,  but  showing  he  had  on  other  oecaaions 
made  conflicting  atatements,  should  be  refused^ 
where  no  proper  basis  has  been  laid  for  the 
contradiction. 

Error  to  Circuit  Court,  Wetzel  County. 

Charles  Amos  Long  was  convicted  of  mur- 
der in  the  second  degree,  and  he  brings  error. 
Reversed  and  remanded. 

T.  M.  Mclntire,  of  New  Martinsville,  T. 
A.  Brown,  of  Parkersburg,  and  Wm.  T. 
George  and  J.  Blackburn  Ware,  botb.  of 
Philippi,  for  plaintiff  In  error. 

B.  T.  England,  Atty.  Gen.,  Charles  Bitchie, 
Asst  Atty.  Gen.,  and  G.  W.  Coflleld,  Pros. 
Atty.,  of  New  Martinsville,  for  the  State. 

LIVELY,  J.  Charles  Amos  Long  was  con- 
victed of  murder  in  the  second  degree  In 
the  circuit  court  of  Wetzel  county  and  sen- 
tenced to  confinement  in  the  penitentiary  for 
a  term  of  12  years,  and  prosecutes  this  mrrit. 

The  defendant  was  a  merchant  and  real 
estate  dealer  residing  in  the  town  of  Pine 
Grove  in  Wetzel  county  and  the  evidence 
tended  to  show  that  in  the  late  afternoon 
and  evening  of  April  16,  1919,  he  'became 
intoxicated,  and  was  recklessly  operating  bis 


struck  with  a  policeman's  mace,  and  it  ia  de-  I  automobile  over  the  streets  of   tha^    to^wn^ 
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and  was  told  that  he  must  be  arrested  by 
Clem  Long,  a  policeman  of  the  town,  for 
that  offense.    Bat  while  walking  along  the 
street,  apimrently  in  charge  of  the  police- 
man, he  drew  his  revolver  and  presented  it 
at  the  policeman,  with  the  statement  that  he 
would  not  be  arrested,  accompanying  the  act 
with  words   indicative  of  an   intention   of 
Inflicting  upon  the  policeman  serious  bodily 
harm.    The  arrest  was  thus  successfully  re- 
sisted, and  the  policeman  afterwards  went 
to  the  mayor's  office  and  reported  that  the 
defendant  had   "bluffed"  him,   but  did  not 
ask  for  nor  secure  a  warrant  with  which  to 
apprehend    him.     The    mayor   advised    the 
policeman  not  to  attempt  to  arrest  the  de- 
fendant while  intoxicated,  but  to  wait  un- 
til he  was  sober.    A  short  time  afterwards, 
and  about  an  hour  or  three-quarters  before 
the  fatal  shooting,  the  defendant  again  be- 
gSLu  speeding  his  car  and  acting  generally  in 
such  a  boisterous  and  reckless  way  as  to 
attract  the  attention  of  a  considerable  crowd 
of  the  citizens  who  gathered  together  evi- 
dently to  observe  his  acts.    He  went  into  a 
store  on  the  main  street  of  the  town,  where  a 
shoe  drummer  was  exhibiting  to  the  mer- 
chant a  line  of  sample  shoes,  and  threw  one 
one  or  more  of  the  shoes  and  some  other 
articles  of  merchandise  out  of  the  store  onto 
the  sidewalk,  one  of  the  shoes  striking  a 
pedestrain.    He  then  came  out  of  the  store 
and  offered  an  apology  to  the  person  hit  by 
the  shoe,  which  apology  not  being  accepted 
very  readily,  he  became  incensed,  and  want- 
ed to  have  a  flght  with  the  supposed  offender. 
At  another  store  he  became  dissatisfied  with 
same  cigars  which  he  had  purchased  from 
tlie  merchant,  and  tore  them  up  and  threw 
tbem  on  the  floor  until  he  obtained  one  which 
w^as  satisfactory,  and  then  threw  the  money 
to  pay  for  the  same  on  the  floor.    At  an- 
otlier  time  he  approached  the  same  police- 
man near  defendant's  store,  and  began  quar- 
reling with  him  and  again  threatened  to 
slioot  him  with  the  same  revolver,  and  called 
bim  a  vUe  name  in  the  pres^ice  of  defend- 
ant's wife  and  various  other  persona    Short- 
ly before  the  fatal  shooting  he  got  out  of  his 
car  In  front  of  his  office,  which  was  a  short 
<ii8tance  from  his  store,  and  attempted  to 
mil€Mdc  the  office  and  enter,  but,  being  un- 
able to  flnd  the  proper  key  or  possibly  to  fit 
it  1x1  the  lock,  he  again  drew  his  pistol  and 
asked  a  boy,  of  about  14  years  of  age,  to 
take  the  pistol  and  shoot  the  lock  off.    By 
this   time  quite  a  crowd  of  the  citizens  had 
^atbered  on  the  street  near   by,  evidently 
witli   the  purpose  of  observing  what  would 
happen,  and  the  defendant,  perceiving  Clem 
Lon^v  the  policeman,  standing  near  the  office 
And    in  the  crowd,  immediately  approached 
hlnti    and   b^an   an   altercation   with   him, 
swe&ring   and   abusing  the  policeman   and 
niaking  assertions  that  he  could  not  and 
Tvonld  not  be  arrested,  and  contending  with 
tbe    policeman   with  loud   words  and  in  a 
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threatening  manner.  At  this  time  defendant 
had  placed  his  pistol  in  his  right>hand  coat 
pocket  and  was  grasping  it  with  his  right 
hand.  As  a  result  of  the  altercation  the 
policeman  struck  defendant  a  violent  blow 
on  the  cheek  bone  with  his  mace,  and  about 
the  time  of  the  blow  the  pistol  was  discharg- 
ed, the  bullet  entering  the  abdomen  of  the 
policeman  above  the  hip  bone,  and  passing 
through  the 'body  and  out  on  the  opposite 
side  about  four  inches  lower  than  the  point 
of  entrance,  causing  the  death  of  the  police- 
man some  hours  afterwards.  The  evidencel 
is  conflicting  as  to  whether  the  shot  was 
flred  before  the  blow  was  struck,  some  of  the 
witnesses  so  testifying,  or  whether  the  blow 
was  struck  flrst  and  the  pistol  flred  after- 
wards. A  large  crowd  had  gathered  and  wit- 
nessed the  difficulty,  variously  estimated  at 
from  35  to  75  persons.  All  of  the  numerous 
witness  agreed  that  there  was  not  much 
difference  in  time  between  the  flring  of  the 
shot  and  the  blow.  They  were  almost  si- 
multaneous. Defendant  was  either  knocked 
down  by  the  blow  from  the  mace,  or  some 
other  i)erson  hit  him  from  behind,  thus  caus- 
ing his  fall.  He  was  then  disarmed  with 
considerable  difficulty  and  force  by  some  of 
the  bystanders,  and  immediately  taken  to 
jaiL 

This  statement  of  the  evidence  is  taken 
largely  from  the  testimony  of  the  witnesses 
for  the  state^  and  may  be  inaccurate  in  un- 
important details,  but  it  is  sufficient  to  give 
the  main  facts  out  of  which  the  difficulty 
arose. 

Numerous  alleged  erors  occurring  in  the 
trial  are  Insisted  upon  by  the  d^endant  as 
cause  for  reversal  of  the  Judgment 

It  is  unnecessary  to  consider  the  flrst  six 
assignments  of  error,  in  view  of  the  disposi- 
tion we  have  concluded  to  make  of  the  case. 
They  relate:  (1)  To  refusal  to  continue  the 
trial  on  the  showing  made,  (a)  because  of 
absence  and  illness  of  counsel,  (b)  prejudice 
and  ill  feeling  against  the  defendant  in  the 
county,  and  (c)  absence  of  alleged  material 
witnesses;  (2)  refusal  to  furnish  defendant 
with  a  list  of  the  jurors  promptly  upon  re- 
quest made  by  him;  (3)  entering  of  an  order, 
in  the  absence  of  the  defendant,  refusing 
the  request  of  the  prosecuting  attorney  for  a 
list  of  the  jurors;  (4)  refusal  to  quash  the 
entire  panel  of  jurors  because  of  the  fail- 
ure of  the  court  to  appoint  jury  commission- 
ers under  chapter  124,  Acts  1919;  (5)  failure 
of  the  record  to  show  that  the  sheriff  was  in- 
structed to  keep  the  jury  together  without 
communication  with  any  one;  and  (6)  failure 
of  the  record  to  show  that  the  jury  returned 
into  court  on  October  9,  a  day  of  the  trial, 
in  custody  of  the  sheriff.  A  cursory  ex- 
amination of  these  assignments  leaves  us 
under  the  impression  that  they  are  without 
merit;  but  it  would  serve  no  useful  purpose 
to  consider  them  critically,  as  none  of  them 
will  likely  arise  upon  a  new  triaL 
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[1]  Instruction  No.  6,  offered  by  the  de-[ 
fendant,  was  refused.  It  relates  to  reason- 
able doubt  of  the  guilt  of  the  accused.  It 
tells  the  Jury  if  a  reasonable  doubt  is  raised 
by  the  evidence  itself,  or  by  the  ingenuity  of 
counsel,  upon  any  hypothesis  reasonably  con- 
sistent with  the  evidence,  that  doubt  is  de- 
cisive of  the  defendant's  innocence.  It  is 
argued  that  the  ingenuity  of  counsel  means 
argument  of  counsel.  The  right  of  a  prison- 
er tp  be  heard  at  the  bar  through  counsel 
is  firmly  established  everywhere.  It  is  con- 
served in  our  Bill  of  Rights,  where  it  is  ex- 
pressly provided  that  the  accused  "shall  have 
the  assistance  of  counseL"  Wide  latitude  is 
given  to  counsel  in  making  their  arguments 
to  the  jury,  and  it  Is  their  privilege  to  make 
such  deductions  as  Vie  evidence  will  Justify. 
It  has  been  held  to  be  error  to  instruct  the 
Jury  entirely  to  disregard  argument  of  coun- 
sel. Garrison  v.  Wilcoxson,  11  Ga.  154;  People 
V.  Ambach,  247  IlL  451,  93  N.  E.  310.  But 
instructions  cautioning  the  Jury  not  to  regard 
statements  of  counsel  in  argiunent  as  evi- 
dence, and  to  disregard  counsel's  expressed 
belief  that  his  client  was  innocent,  have  been 
held  proper,  as  not  destroying  the  effect  of 
the  argument  Smith  v.  State,  95  Ga.  472, 
20  S.  E.  291;  State  v.  Heath,  237  Mo.  255, 
141  S.  W.  26.  But  the  instruction  here  is  not 
confined  to  argument  of  counsel,  and  can 
only  be  considered  as  relating  to  the  argu- 
ment by  implication.  Tbe  instruction  re- 
lates to  the  ingenuity  of  counsel.  Counsel 
in  conducting  trials  often  ingenuously  pro- 
pound questions  and  present  improper  evi- 
dence, and,  although  ruled  out,  it  leaves  its 
Impression,  which  is  sometimes  difficult  for 
a  Jury  to  discard.  Counsel  in  argument  will 
often  ingenuously  and  disingenuously  make 
statements  of  fact  not  warranted  by  the  tes- 
timony. It  would  be  traveling  afar  from  the 
beaten  paths  to  instruct  Jurors  that  they 
may  base  a  reasonable  doubt  upon  ingenuity 
of  counsel  in  the  conduct  of  the  trial.  There 
were  other  instructions  for  the  defendant, 
notably  Nos.  4,  5,  7,  and  8,  which  fully  cover- 
ed the  doctrine  of  reasonable  doubt 

[2]  Defendant's  instruction  No.  14,  refused, 
told  the  Jury  that  if  they  believed  the  de- 
ceased was  a  police  officer,  and,  acting  as 
such,  without  a  warrant  commanding  the  ar- 
rest of  the  defendant  made  an  attack  upon  the 
defendant  while  on  the  streets  of  Pine  Grove, 
and  struck  him  a  severe  blow  on  the  cheek 
bone  with  his  mace,  and  thereby  caused  the 
pistol  In  the  defendant's  hand  to  be  discharg- 
ed from  reflex  muscular  action,  causing  the 
death  of  the  deceased,  then  they  should  find 
for  the  defendant  was  properly  refused.  It 
is  predicated  on  the  assumption  that  a  police 
officer  cannot  make  an  arrest  without  a  war- 
rant, which  is  not  the  law.  A  police  officer 
may  make  arrests  without  warrant  for  of- 
fenses committed  in  his  presence,  and  which 
amount  to  a  breach  of  the  peace.  The  de- 
fense relies  on  the  decision  in  State  v.  Lutz, 


101  S.  E.  434,  but  that  decision  does  not 
hold  that  an  arrest  by  a  policeman  cannot 
be  made  without  warrant.  It  expressly  says 
that  such  an  arrest  may  not  be  made,  unless 
an  offense,  which  is  being  committed  in  the 
presence  of  the  officer,  amounts  to  a  breach 
of  the  peace.  Besides  the  instruction  leaves 
out  the  important  element  as  to  whether  or 
not  the  policeman  was  acting  unlawfully  or 
without  Just  cause.  An  arrest  without  a 
warrant  is  not  per  se  unlawful.  The  instruc- 
tion was  an  incomplete  statement  of  the  law, 
and  would  tend  to  mislead  the  Jury. 

Defendant's  instructions  Nos.  15,  25,  aiid 
25a,  refused,  are  not  insisted  upon  as  error 
here,  and  will  not  be  considered. 

Defendant's  instruction  No.  30,  refused, 
told  the  Jury  that  the  policeman's  mace,  in- 
troduced in  evidence,  was  a  dangerous  and 
deadly  weapon.  Tbe  mace  was  inspected  and 
handled  by  the  Jury,  they  could  ascertiOn 
its  weight,  length,  and  diameter,  and  tti 
deadly  and  dangerous  character  was  a  qtt«»- 
tion  of  fact  which  they  had  the  right  'jo 
determine.  We  do  not  find  In  the  record 
such  a  description  of  the  mace  as  -seovM. 
Justify  a  court  in  pronouncing  it  a  dangerous 
and  deadly  weapon  as  a  conclusion  of  law. 
The  instruction  was  properly  refused. 

[3]  Defendant's  instruction  No.  33,  refused, 
in  effect  told  the  Jury  that  the  policeman  had 
DO  authority  to  make  the  arrest  of  the  de- 
fendant for  an  offense  less  than  a  felony  not 
committed  in  his  presence,  without  a  war- 
rant Bud  if  they  believed  from  the  evidence 
that  the  policeman  was  at  the  time  of  the 
shooting  attempting  to  arrest  the  defendant 
for  an  offense  committed  earlier  In  tlie  even- 
ing, and  for  which  he  had  no  warrant,  and 
for  which  he  had  had  ample  time  to  obtain 
a  warrant  then  the  attempt  to  arrest  was 
unlawful,  and  the  defendant  was  Justified 
in  the  use  of  such  force  as  was  reasonably 
necessary  to  preserve  his  liberty  and  to  re- 
pel force  with  force,  and  to  kill  the  police- 
man it  such  killing  was  reasonably '  neces- 
sary to  protect  himself  from  death  or  great 
bodily  harm  at  the  hands  of  the  policeman, 
and  under  such  facts  the  killing  would  be 
Justified,  and  they  should  find  the  defendant 
not  guilty.    There  are  several  reasons  which 
would  Justify  the  refusal  of  this  instruction, 
the  most  cogent  of  which  is  that  the  instruc- 
tion tells  the  Jury  that  if  they  believed  tlie 
arrest  unlawful  because  for  an  offense  not 
committed  in  the  presence  of  the  officer,  then 
the  defendant  could  repel  force  with  force^ 
and  kill  the  policeman  tf  such  killing  was 
necessary,    etc.     In    resisting   an   unlawful 
arrest  one  cannot  go  to  the  extent  of  killing 
the  officer  in  order  to  preserve  his  liberty 
only.    The  only  Justification   for  killing   In 
such  instance  would  be  where  self-defense 
is  relied  upon,  or  where  self-defense  enters, 
and  then  the  defendant  must  believe,  and 
have  reasonable  grounds  to  believe,  that  It 
is  necessary  for  him  to  do  so  to  save  Ills 
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own  life  or  to  protect  himself  from  great 
bodily  harm.  State  v.  Lutz,  85  W.  Va.  330, 
101  S.  E.  434.  The  instruction  is  misleading. 
Moreover,  the  theory  of  the  state  was,  and 
there  Is  much  evidence  to  support  it,  that 
defendant  was  Intoxicated  and  disorderly, 
oi)eratlng  his  automobile  over  the  streets  of 
the  town  at  a  dangerous  speed,  and  generally 
creating  a  disturbance  of  the  peace  of  the 
town,  and  having  successfully  resisted  arrest 
by  the  deceased  a  short  time  before  the  fatal 
shooting,  by  threatening  to  shoot  him  with 
a  pistol  then  in  his  hand,  and,  perceiving  the 
officer  In  the  street  near  the  office  of  defend- 
ant, approached  him  for  the  purpose  of  pro- 
voking a  quarrel,  and  again  ''bluffing"  him. 
The  fatal  shooting  resulted.  On  the  other 
hand,  the  defendant  does  not  daim  nor  rely 
upon  self-defense.  His  version  of  the  shoot- 
ing is  that  he  was  going  from  his  office  or 
from  his  car  to  his  storeroom  for  the  purpose 
of  removing  money  left  in  the  cash  register 
by  his  wife,  and  perceived  and  approached 
the  deceased,  and  said  to  him,  "Ton  ain't  go- 
ing to  arrest  me,  are  you?"  The  police- 
man replied,  ''No,  I  am  not  going  to  arrest 
you  to-night,  Amos.  I  told  you  that."  "I 
said,  'I  didn't  think  you  was  going  to  ar- 
rest me,  and  I  *know  you  hadn't  ought  to,'  or 
words  to  that  effect.  He  said,  'No,  sir;  I 
am  not  going  to  do  it  to-night,  but  I  am  to- 
morrow,' or  'I  will,'  something  to  that  ef- 
fect. That  is  as  near  as  I  can  remember  the 
conversation,  every  word  of  it" 

He  then  testified  that  he  did  not  know  that 
deceased  was  going  to  arrest  him,  or  that  de- 
ceased was  going  to  strike  him  with  the  mace» 
but  suddenly  the  policeman  struck  him  with 
the  mace  so  quickly  that  he  scarcely  knew 
what  it  meant,  and  involuntarily  threw  up  hiB 
right  hand,  which  was  in  his  coat  pocket, 
grasping  a  revolver,  to  ward  off  the  blow 
from  his  head,  and  without  taking  his  hand 
out  of  his  coat  pocket.  He  did  not  know 
vrbether  the  blow  knocked  him  down,  or 
v^bether  he  was  hit  from  behind.  He  was 
asked  the  question: 

•TPell  the  jury  what  you  remember,  if  any- 
tbiBg,  about  how  you  came  to  fire  the  shot 
that  struck  th6  deceased,  Clem  Long?  A.  I 
don't  know.  Somebody  told  me,  after  I  had 
been  taken  to  jail  some  time,  that  I  had  shot 
a  man-— that  is  the  first  I  knew,  the  first  that 
I  really  knew  that  the  gun  had  went  off.' 


*f 


l^hat  application  or  relevancy  does  an 
instruction  on  self-defense  for  the  defendant 
have  under  this  evidence?  Or  what  appllca- 
tion  has  the  law  of  repelling  an  unlawful 
arrest?  The  instruction  is  inconsistent  with 
the  defense.  However,  there  was  some  ap- 
preciable evidence  coupled  with  the  blow  of 
the  mace,  and  the  uncertainty  of  whether 
the  shot  preceded  the  blow,  which  would 
give  color  to  the  claim  of  self-defense,  and 
the  Jury  would  have  the  right  to  say  whether 
self-defense  prompted  the  firing  of  the  shot, 
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and  that  the  defendant  had  reason  to  believe, 
and  did  believe,  he  was  in  imminent  danger  of 
his  life  or  great  bodily  harm.  But,  as  above 
suggested,  the  instruction  is  not  so  framed, 
and  is  faulty. 

Instructions  34  and  36,  offered  by  defend- 
ant, were  properly  refused  for  the  same  rea- 
son. 

Defendant's  instruction  No.  35,  refused, 
but  modified  and  given  as  No.  35a,  sets  out 
the  defense  relied  upon,  that  is,  that  the 
firing  of  the  fatal  shot  was  caused  by  reflex 
action  of  the  muscles  of  the  defendant,  in- 
duced by  the  blow  from  the  policeman's 
mace,  and  without  any  intent  on  the  part 
of  the  defendant  to  fire  the  shot;  and  it 
told  the  Jury  that,  if  such  was  their  belief 
from  all  the  evidence,  then  they  must  find 
the  defendant  not  guilty.  The  modification 
made  by  the  court  is  so  slight  and  incon- 
sequential that  it  is  difficult  to  understand 
why  it  was  made.  The  only  change  is  the 
substitution  of  the  word  "then"  for  the  word 
"yet,"  and  the  difference  in  the  meaning  of 
the  two  words  in  that  connection  and  with 
file  context  of  the  instruction  is  so  little 
that  there  is  no  substantial  ground  for  ob- 
jection  to   the  change. 

[4]  We  now  come  to  consideration  of  the 
instructions  given  for  the  state  over  the 
objection  of  the  defendant  Instructions  1 
to  15,  inclusive  (excepting  Nos.  7,  9,  10,  11, 
which  were  refused),  all  correctly  propound 
propositions  of  law  applicable  to  the  case, 
but  are  objected  to  because  they  are  in  the 
abstract.  It  is  well  settled  that  abstract 
propositions  of  law  should  not  be  given  when 
there  is  no  evidence  on  which  they  can  be 
predicated;  but  where  they  are  given,  and 
there  is  evidence  in  the  case  to  which  they 
are  applicable,  but  no  particular  reference 
is  made  to  the  evidence  in  such  instructions, 
it  will  be  presumed  that  the  Jury  made  the 
proper  application.  Blashfield's  Inst,  to 
Juries,  f  432,  p.  973. 

"That  an  instmction  presents  merely  an  ab- 
stract proposition  is  certainly  a  very  sufficient 
reason  why  a  court  may  refuse  to  give  it;  but, 
if  given,  and  it  state  the  law  correctly,  I  am 
not  aware  that  ft  has  ever  been  held  a  suffi- 
cient cause  for  reversing  a  judgment."  Koiner 
V.  Rankin's  Heirs,  11  Grat  (Va.)  420. 

Unless  the  appellate  court  can  see  that  the 
Jury  might  have  been  misled,  or  confused, 
by  an  instruction  In  the  abstract,  it  will  not 
reverse.     Sheppard  v.  Ins.  Co.,  21  W.  Va.  370. 

Instruction  No.  1,  which  defines  murder, 
and  which  says  that  murder  perpetrated  by 
poison,  lying  in  wait,  or  any  other  willful, 
deliberate,  or  premeditated  killing,  is  murder 
in  the  first  degree,  seems  to  have  been  ap- 
proved in  State  v.  Abbott,  64  W.  Va.  411, 
C2  S.  E.  693,  which  was  a  case  of  murder 
arising  out  of  a  sudden  brawl.  There  was 
no  evidence  of  poisoning  or  lying  in  wait  in 
the  case  under  consideration,  but  it  may  have 
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been  proper  for  the  purpose  of  showing  the 
deliberation  and  premeditation  necessary  as 
an  element  of  murder  in  the  first  degree. 
It  could  not  have  misled  the  Jury  in  this 
case.  The  verdict  is  not  for  first  degree 
murder.  Was  not  this  instruction  rather 
for  the  benefit  of  the  prisoner?  How  has  he 
been  prejudiced? 

Instruction  No.  2  was  given  and  approved 
in  the  celebrated  case  of  State  v.  Gain,  20 
W.  Va.  679. 

[6]  Instructions  8,  5,  12,  16,  and  17  are 
claimed  to  be  erroneous,  because  the  theory 
of  the  discharge  of  the  pistol  by  involuntary 
reflex  muscular  action  of  defendant  was  not 
incorporated  therein;  because  they  ignore 
that  defense.  The  law  upplicable  to  the 
facts,  as  deduced  from  the  evidence  and 
interpreted  by  the  prosecution,  is  usually 
embodied  in  the  state's  instruction,  and  it 
is  not  necessary,  and  it  would  be  impracti- 
cable, to  incorporate  in  each  instruction  the 
theories,  limitations,  and  conditions  which 
go  to  make  up  the  Instructions  as  a  whole. 
State  V.  Dodds,  64  W.  Va.  289,  46  S.  E.  22a 
The  court  gave  27  instructions  at  the  in* 
stance  of  the  defense,  fully  covering  its 
theories  and  its  conclusions  of  fact  from  the 
evidence,  and  we  find  that  its  claim  of  ac- 
cidental and  unintentional  shooting  caused 
by  reflex  muscular  action  was  included  there- 
in, and  the  jury  directed  to  find  the  defend- 
ant not  guilty  if  they  believed  the  fatal 
shot  was  fired  as  claimed  by  the  defendant 
The  instructions  must  be  considered  as  a 
whole.  State  v.  CottrUl,  52  W.  Va.  363,  43 
S.  B.  244;  Gray's  Case,  92  Va.  772.  22  S.  B. 
868.  An  instruction  based  on  one  theory, 
unless  binding,  is  not  to  ignore  another 
theory  on  which  another  instruction  is  given, 
even  though  the  theories  be  totally  incon- 
sistent. Even  where  an  instruction  is  in- 
complete, but  states  the  law  correctly  so 
far  as  it  goes,  and  another  or  other  instruc- 
tions remedy  the  incompleteness,  the  error 
is  cured.    State  v.  Prater,  62  W.  Va.  182,  43 

S.  B.  230. 

[6]  State's  instruction  Na  17  is  also  claim- 
ed as  erroneous  because  it  uses  the  word 
"blow"  instead  of  "shot.'*  That  instruction 
reads: 

•*The  court  instructs  the  jury  that  voluntary 
manslaughter  is  where  the  act  causing  death 
is  committed  in  the  heat  of  sudden  passion 
caused  by  provocation;  and  they  are  further 
instructed  that  if  they  believe  beyond  a  rea-. 
sonable  doubt,  from  the  evidence  in  this  case, 
that  the  defendant,  Charles  Amos  Long,  in 
the  heat  of  sudden  passion,  caused  by  provoca- 
tion, killed  Clement  Jefferson  Long  at  the  time 
and  place  alleged  in  the  indictment,  they  should 
find  the  defendant,  Charles  Amos  Long,  guilty 
of  voluntary  manslaughter,  unless  they  further 
believe  from  the  evidence  that  the  defendant 
believed,  and  had  reason  to  believe,  that  the 
shot  which  resulted  in  Clement  Jefferson  Long's 
death  was  necessary  to  protect  his  own  life, 
or  protect  himself  from  great  bodily  harm,  and 


that  the  necessity  of  inflicting  said  blow  was 
not  brought  about  by  the  defendant,  Charles 
Amos  Long's  own  conduct" 

There  was  no  evidence  whatever  of  the 
deceased  being  killed  by  a  blow.  It  is  con- 
clusive that  he  was  killed  by  the  pistol  shot 
wound  inflicted  by  defendant,  and  the  con- 
text of  the  instruction  is  so  clear  and  ohi- 
vincing  that  "shot"  was  meant  instead  of 
"blow,"  and  the  evidence  is  so  clear  on  that 
point,  that  the  jury  could  not  have  been  mis- 
led. Instructions  must  be  interpreted  in  the 
light  of  the  evidence,  and  not  in  the  abstract. 
State  V.  Dodds,  64  W.  Va.  289,  46  S.  B. 
228.  The  instruction  ia  further  criticized 
because  it  tells  the  Jury  that  the  defendant 
cannot  Justify  himself  on  the  plea  of  self- 
defense,  if  the  necessity  of  li^flynng  said 
blow  (shot)  was  brought  about  by  his  own 
conduct  Counsel  insists  that  the  word  "con- 
duct" is  misleading ;  that  it  should  have  been 
"misconduct"  or  "bad  conduct"  or  **wrong- 
ful  act"  While  this  instruction  is  loosely 
drawn  and  Justly  subject  to  criticism,  we  do 
not  think  the  Jury  could  have  been  misled 
either  by  the  use  of  the  phrase  "said  blow" 
or  the  word  "conduct,"  in  the  light  of  the 
other  instructions  and  the  evidence  and  the 
evident  meaning  of  the  instruction  itself* 
KimbaU  v.  Borden,  97  Va.  477,  84  S.  B.  45. 

The  state's  instruction  No.  19  is  confidently 
claimed  as  erroneous.    It  reads: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  in  the  case  beyond  a 
reasonable  doubt  that  at  the  time  of  the  shoot- 
ing of  Clement  Jefferson  Long  by  the  prisoner, 
Charles  Amos  Long,  the  said  Clement  Jeffer- 
son  Long  was  then  and  there  a  policeman  of 
the  town  of  Pine  Grove,  Wetzel  county,  W.  Va., 
and  shortly  before  or  at  the  time  of  said  shoot- 
ing the  accused,  Charles  Amos  Long,  was  in 
the  presence  of  said  Clement  Jefferson  Lons 
in  the  street  of  said  town  drunk,  and  guilty 
of  contending  with  angry  words  and  swearing 
to  the  disturbance  of  the  peace  of  said  town, 
that  such  acts  and  conduct  was  an  offense  un- 
der the  laws  of  this  state,  which,  if  committed 
in  the  presence  of  such  policeman,  was  jast 
legal  cause  for  the  arrest  of  the  accused  by 
said  policeman  without  a  warrant,  and  in  such 
a  case  the  accused  had  no  right  to  resist** 

[7]  The  objection  to  this  instruction  is  tliat 
it  does  not  correctly  state  the  law.    It    is 
contended  that  a  policeman  does  not  Have 
authority  to  arrest,  without  warrant,  a  per- 
son drunk  or  guilty  of  contending  with  an^ry 
words  and  swearing  to  the  disturbance    of 
the  peace  of  the  town  in  the  presence  of  tlie 
officer;  that   such   authority   could   only     be 
given  a  policeman  by  town  ordinance,   dtily 
passed  by  the  proper  mimicipal  authorities 
and  recorded  in  the  manner  prescribed    by 
law;  and  that  no  such  ordinance  of  the  tovra 
of  Pine  Grove  was  properly  introduced  in  evi- 
dence.     Without    considering   at   this     time 
whether  the  ordinance  of  the  town   Rivinjr 
the  right  of  its  police  officers  to  make 
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without  warrant  In  certain  cases,  and  which 
went  to  the  jury,  was  properly  admitted,  we 
hold  that  a  police  officer,  irrespective  of  town 
ordinance,  has  the  authority  under  the  com- 
mon law  to  make  arrests,  without  warrant, 
for  misdemeanors  committed  in  his  presence, 
which  are  a  breach  of  the  peace.  State  v. 
Lutz,  101  S.  E.  434.  What  la  a  br^ch  of 
the  peace? 

"The  term  'breach  of  the  peace'  is  generic, 
and  Includes  all  yiolations  of  the  public  peace 
or  order,  or  decorum;  in  other  words,  it  signi- 
fies the  offense  of  disturbing  the  public  peace 
or  tranquillity  enjoyed  by  the  citicens  of  a  com- 
munity; a  disturbance  of  the  public  tranquil- 
lity by  an  act  or  conduct  inciting  to  violence 
or  tending  to  provoke  or  ezdte  others  to  break 
the  peace;  a  disturbance  of  the  public  order 
by  an  act  of  violence,  or  by  any  act  likely  to 
produce  violence,  or  wbich,  by  causing  con- 
sternation and  alarm,  disturbs  the  peace  and 
quiet  of  the  community.  By  'peace'  as  used  in 
this  connection  is  meant  the  tranquillity  en- 
joyed by  the  dtizens  of  a  municipality  or  a 
community  where  good  order  reigns  among  its 
members.  Breach  of  the  peace  is  a  common- 
law  offense."    9  O.  J.  p.  386. 

There  yrtm  abundant  evidence  to  show  that 
for  some  time  prior  to^  and  up  to  the  time 
of  the  shooting,  the  defendant  had  been  in- 
toxicated, and  that  he  had  been  driving  his 
car  recklessly  through  the  streets,  had  drawn 
his  pistoLon  the  police  officer  and  threatened 
to  shoot  him,  and  had  entered  a  store  and 
thrown  out  sample  shoes  on  display,  and 
immediately  before  the  shooting  cursed  the 
policeman  and  called  him  vile  names  in  a 
loud  and  angry  voice.  It  is  true  that  aU 
this  was  denied  by  the  defendant,  but  the 
evidence  was  quite  sufficient  on  which  to 
base  the  instruction.  If  the  jury  believed 
that  such  acts  were  thus  committed  by  the 
defendant,  then  they  were  justified  in  finding 
that  the  defendant  was  committing  a  breach 
of  the  peace,  and  the  attempted  arrest  was 
lawfuL  We  find  no  reversible  error  in  this 
Instruction. 

Instruction  No.  22  for  the  state  was  to 
the  effect  that  if  they  believed  the  defend- 
ant beyond  a  reasonable  doubt,  being  armed, 
approached  the  policeman  in  such  a  manner 
as  to  give  him  reasonable  cause  to  apprehend 
a    design  on  the  part  of  defendant  to  do 
lilxn  great  bodily  harm  or  take  his  life,  and 
tbat  he,  the  policeman,,  had  reasonable  cause 
to  believe,  and  did  believe,  that  such  design 
^SM  about  to  be  accomplished,  and  that  the 
da.iiger  was  imminent,  he,  the  policeman,  had 
a     right  to  strike  the   defendant   with   his 
mace.    The  objection  to  this  instruction  is 
tbat  there  was  no  evidence  on  which  to  base 
it.      An  inspection  of  the  evidence  for  the 
etSLte  shows  that  when  the  defendant  saw 
tlie    policeman  standing  near  the  sidewalk 
lie    immediately  approached  him  and  began 
an    altercation.    His  right  hand  was  in  his 
coat  pocket,  in  which  he  had  just  placed  his 
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pistol,  which  he  had  exhibited  a  few  moments 
before,  when  he  asked  the  boy  to  shoot  the 
lock  off  of  his  (^ce  door.  That  afternoon 
be  had  threatened  to  shoot  the  policeman 
rather  than  be  arrested  for  recklessly  speed- 
ing his  automobile  on  the  streets,  and  had 
then  drawn  his  pistol ;  he  admits  having  the 
pistol  in  his  grasp  in  his  coat  pocket  when  he 
approached  the  officer.  Undoubtedly  the 
policeman  was  apprehensive  of  danger.  The 
evidence  was  sufficient  for  the  giving  of  this 
instruction;  in  fact  it  was  strong  enough  to 
sustain  a  verdict  of  murder  in  the  first  de- 
gree. 
The  state's  instruction  No.  24  reads: 

"The  court  instructs  the  jury  that  if  they  be- 
lieve  from  the  evidence  beyond  a  reasonable 
doubt  that  the  prisoner,  Charles  Amos  Long, 
armed  with  a  revolver,  sought  the  deceased, 
Clement  Jefferson  Long,  with  a  view  of  pro- 
voking a  difficulty  with  him,  o«  with  intent  of 
ha^g  an  affray  with  liim,  for  the  purpose  of 
killing  him,  and  a  difficulty  ensued,  he  cannot, 
without  some  proof  of  a  voluntary  change  of 
conduct  or  action  on  his  part,  excuse  the  killing 
of  the  deceased,  Clement  Jefferson  Long,  upon 
the  ground  that  the  deceased,  Clement  Jeffer- 
son Long,  struck  hint  first  with  his  mace,  and 
that  the  revolver  in  the  hands  of  the  said 
Charles  Amos  Long  was  accidentally  discharg- 
ed; for  the  law  will  not  hold  him  guiltless,  who 
by  seeking  a  combat  and  continuing  therein, 
brings  upon  himself  the  very  thing  out  of  which 
the  accident  grew;  accidental  killing  wholly  to 
be  excused  from  all  guilt  must  be  caused  in 
the  doing  by  some  lawful  act' 
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[8]  The  objection  is  that,  even  if  the  jury 
believed  that  the  defendant  sought  out  the 
policeman  with  the  intent  of  provoking  an 
affray,  or  with  the  intent  to  kill,  if,  while 
engaged  in  the  affray,  he  accidentally  fired 
the  fatal  shot  as  the  result  of  refiex  muscular 
acti(m  superinduced  by  the  blow  of  the  mace^ 
then  he  would  be  innocent  Such  is  not  the 
law.  Malice  is  an  essential  element  of  first 
or  second  degree  murder,  but  if  the  jury  be- 
lieved that  defendant  brought  about  the  af- 
fray by  an  unlawful  act,  and  as  a  result 
thereof  the  accidental  shooting  occurred,  re- 
sulting in  the  homicide,  it  would  be  man- 
slaughter only.  The  instruction  tells  the 
jury  that  under  such  circumstances  the  de- 
fendant would  not  be  guiltless,  and  would 
not  be  wholly  excused.  This  question  arose 
In  the  case  of  State  v.  Weisengoff,  85  W.  Va. 
271,  101  S.  £}.  450,  where  it  was  one  of  the 
main  contentions,  and  is  fully  discussed  there 
with  citation  to  many  authorities.  Weisen^ 
goff  was  unlawfuly  resisting  an  arrest  for  a 
misdemeanor,  and  while  doing  so  and  at- 
tempting to  escape  from  the  sheriff  who  had 
boarded  Weisengofrs  automobile  recklessly 
or  unintentionaly  drove  the  car  against  an 
iron  bridge  which  he  was  attempting  to 
cross,  injuring  the  sheriff  so  badly  that  he 
died  in  about  two  hours  thereafter.    This  in- 
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struction  la  fully  Justified  under  the  princi- 
ples announced  In  that  case. 

[9]  Instruction  25  for  the  state  la  aa  fol- 
lows: 

**The  court  instructs  the  jury  that  they  are 
the  sole  judges  of  the  evidence  and  of  the 
weight  to  be  given  thereto,  and  that  they  may 
believe,  or  refuse  to  believe,  any  witness  or 
any  part  of  his  evidence,  and  that  when  pass- 
ing upon  the  credibility  of  any  witness  they  may 
take  into  consideration  his  interest  in  the  mat- 
ter in  controversy,  the  reasonableness  or  un- 
reasonableness of  his  statements*  his  bias  or 
prejudice  in  the  matter,  if  any  appear,  and  his 
demeanor  upon  the  witness  stand/' 


i» 


This  instruction  was  given  in  State  v. 
Dickey,  48  W.  Va.  326,  37  S.  B.  695.  and  also 
In  State  v.  Bickel,  53  W.  Va.  697,  45  S.  B. 
917.  However,  the  recent  case  of  State  v. 
McCausland,  82  W.  Va.  525,  96  S.  B.  938,  dis- 
approved It,  holding  that  the  instruction 
would  permit  the  jury  to  reject  the  testimony 
d  a  witness  arbitrarily.  A  somewhat  simi- 
lar instruction  was  given  in  Siever  v.  GofT- 
man,  80  W.  Va.  425,  92  S.  B.  671,  and  disap- 
proved. Judge  Miller  saying  therein: 

•The  jury  being  the  sole  judges  of  the  cred- 
ibility and  weight  to  be  given  to  the  testimony 
«f  witnesses,  the  court  cannot  by  an  instruc- 
Mon  directiy  or  impliedly  tell  them  they  should 
^^regard  any  evidence." 

In  the  more  recent  case  of  State  v.  Ringer, 
100  S.  B.  413,  this  same  instruction  was  held 
1o  be  erroneous,  and  was  one  of  the  reasons 
^or  reveraing  the  conviction  lb  that  case. 
But  the  Attorney  General  insists  that  the 
Addition  of  the  words,  '*and  of  the  weight  to 
j»e  given  thereto"  (after  the  words  "sole 
judges  of  the  evidence"),  and  the  addition  of 
the  words  "or  any  part  of  his  evidence" 
<after  the  words  in  the  instruction  "refuse  to 
believe  any  witness"),  would  cure  the  in- 
struction. We  cannot  see  that  these  words 
add  to  or  take  from  the  meaning  of  the  in- 
struction. The  vidousness  of  the  instruc- 
tion remains,  In  that  it  tells  the  jury  they  are 
at  liberty  to  arbitrarily  believe  or  disbelieve 
any  witness  or  any  part  of  his  testimony. 
We  hold  that  the  giving  of  this  instruction 
ia  reversible  error.  Whether  or  not  it  was 
aimed  at  the  testimony  of  the  defendant, 
which  waa  contradicted  in  many  instances  by 
other  witnesses,  we  need  not  say. 

Various  bills  of  exception  were  taken  by 
the  defendant  to  the  introduction  and  refusal 
of  evidence.  Many  are  without  merit,  and 
relate  to  matters  Immaterial,  and  will  not 
be  reviewed. 

Perry  Edgar  was  introduced  as  a  witness 
for  the  defense,  and  permitted  to  state  that 
he  had  heard  Harry  Roome,  a  witness  for 
the  state,  tell  the  policeman,  Clem  Long, 
while  standing  in  front  of  Stone's  store  a 
short  time  before  the  shooting: 


"If  I  was  in  your  place  I  would  go  over  and 
knock  his  head  off  vith  that  mace,  or  words 
to  that  effect." 


The  state  objected  to  the  question,  but  the 
court  permitted  the  witness  to  answer,  stat- 
ing that  it  could  go  in  for  the  purpose  of 
showing  the  feeling  of  witness  Roome  to- 
ward the  defendant,  but  not  for  Impeadi- 
ment  This  is  the  ground  of  the  exception. 
Upon  examination  of  the  evidence  of  Roome 
we  do  not  find  that  a  proper  foundation  for 
impeachment  was  laid,  but  the  witness  was 
permitted  to  answer,  and  the  defendant  got 
the  full  benefit  of  the  evidence,  even  if  the 
foundation  for  Impeachment  waa  not  proper- 
ly laid. 

[10,13]  Dr.    Fulton,    a    wltnesa    for    the 
state,  who  did  not  see  the  shooting,  was  ask- 
ed on  examination  if  a  shot  fired  from  the 
coat  pocket  of  the  defendant,  who  waa  prac- 
tically  the  aame   height   as   the    deceased, 
would  have  taken  the  downward  course  in 
the  body  of  the  deceased,  as  described  by 
the  doctor,  unless  the  deceased  waa  leaning 
forward  at  the  time,  or  unless  he  waa  on  a 
lower  level,  and  the  court  refused  to  permit 
an  answer.     All   of  the  witnesses  for   the 
state  who  saw  the  shooting,  and  the  defend- 
ant  himself,    testified    that    the   defendant 
threw  his  hand  up*  and  the  shot  was  fired 
through  the  pocket  of  the  ooat  while  above 
its  ordinary  position.     The  doctor's  answer 
to  the  question  as  propounded  would  have 
shed  no  light  on  the  relative  position  of  the 
defendant  and  his  victim.   He  was  also  asked 
on  croa»«xamination  to  describe  the  condi- 
tion of  the  defendant's  wound  received  from 
the  policeman's  mace.    The  court  held  that 
this  was  not  proi)er  cross-examination,  but 
that  the  defense  could  recall  the  doctor  and 
make  him  their  wltnesa  for  that  purpose 
when  the  defenae  put  in  its  testimony.    Ttie 
order  and  time  in  which  evidence  shall  be 
introduced  is  largely  in  the  discretion  of  tlie 
trial  court,  and  a  verdict  will  rarely  be  dis- 
turbed for  that  reason.     Goodwin  y.   Tony 
Pocahontas  Coal  Co.,  106  S.  E.  76.    The  'w^lt- 
ness  could  have  been  summoned  by  the   de- 
fense, and  this  evidence  offered  at  the  proper 
time.    However,  the  evidence  waa  for  the  pur- 
pose of  ahowing  the  force  and  serlousnefis  of 
the  blow,  which  was  fully  described  by  otlier 
witnesses  and  admitted  by   the  state.       Its 
probative  force  would  have  been  largely   cu- 
mulative.    Many  of  the  errors  assigne<l    re- 
late to  the  evidence  and  Instructions  on  th% 
question  of  the  right  of  the  policeman  to  ar- 
rest the  defendant;  whether  or  not  he  sbould 
have  had  a  warrant;  whether  the  attempted 
arrest  was  lawful  or  unlawful.    H.  C.  Young, 
I  the  town  recorder,  was  introduced,  axKl   th.e 
I  municipal  ndnutes  and  records  were    lutro- 
[  duced  and  admitted  over  defendant's    objeo 
I  tion,  showing  ordinances  making  it  an  offense 
I  to  operate  automobiles  over  the  streets  at  a 
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rate  exceeding  12  mtlea  per  hour,  making  ft 
an  offense  for  any  one  to  engage  in  riotous 
tumults,  profanity,  obscene  language,  etc.; 
and  an  order,  tending  to  show  the  employ- 
ment of  Clem  Long  (the  deceased)  as  night 
policeman  at  $1  per  day.  In  our  view  we 
do  not  consider  the  introduction  or  rejection 
of  these  ordinances  and  minutes  as  very 
material. 

"If  one  kills  an  officer  de  facto,  while  resist- 
ing or  obstructing  him  in  the  discharge  of  his 
official  duties,  he  is  guUty  of  murder.  Hence 
upon  an  indictment  of  this  nature  it  is  not  nec- 
essary for  the  prosecution  to  prove  that  the 
officer  killed  was  duly  appointed  or  elected,  or 
had  duly  qualified.  It  is  sufficient  to  prove  that 
he  was  an  officer  de  facto."  CJonstantineau 
De  Facto  Doctrine,  f  215. 

[11]  Clenor  Long  was  a  de  facto  officer.    He 
was  recognized  as  a  policeman  by  the  munic- 
ipal authorities  and  the  citizens  generally, 
had  been  sworn  in  as  such,  wore  the  badge 
of  a  policeman,  and  carried  a  mace.    He  was 
known  and  recognized  as  such  by  the  defend- 
ant   Nor  do  we  think  that  because  he  had 
no  warrant  It  would  materially  affect   his 
status  as  an  officer,  or  his  right  and  duty  to 
make  the  arrest    It  was  not  because  he  did 
not  have  a  warrant  that  the  homicide  occur- 
red.   He  was  not  asked  by  the  defendant  to 
exhibit  a  warrant     It  would  have  been  of 
no  assistance  or  protection  to  him.    His  au- 
thority was  not  questioned.    The  defendant, 
according  to  the  state's  witnesses,  stated  that 
no  one  could  arrest  him,  accompanying  the 
assertion   by  profanity  and  by  calling  the 
policeman  a  vile  name.     From  the  defend- 
ant's testimony  of  the  shooting  above  set  out 
in  detail  it  will  be  seen  that  he^had  no  idea 
that  an  arrest  would  be  made,'  or  that  tbe 
d€H?eased  was  attempting  to  make  an  arrest. 
He  was  not  resisting  arrest     He  did  not 
attempt  to  justify  the  homicide  on  the  the- 
ory of  an  unlawful  arrest,  and  for  that  rea- 
son that  he  had  a  right  to  resist.    His  de- 
fense is  accidental  shooting  pure  and  simple. 
Tbe  law  of  resistance  to  an  unlawful  arrest 
has  no  application  here  under  the  theory  of 
tbe  defense.    What  relevancy  then  can  there 
l>e  in  the  lack  of  a  warrant?    Moreover,  if 
tlie  defendant  at  the  time  of  the  attempted 
arrest   or   immediately  before,   and   In   the 
view  and  presence  of  tiie  officer,  was  commit- 
ting; a  breach  or  a  disturbance  of  the  peace 
(axid  there  was  ample  evidence  to  that  effect), 
no  warrant  was  necessary  in  order  to  justify 
tlie  attempted  arrest 


V.  LONG 
) 


««i 


'In  making  an  arrest  a  sworn  peace  officer, 
commonly  known  as  such  and  acting  within  the 
limits  of  his  jurisdiction,  is  not  bound  to  show 
his  ^warrant,  even  though  it  is  demanded  of  him, 
a«  every  one  is  bound  to  know  the  character 
of  such  an  officer  when  acting  within  his  prop- 
er jurisdiction,  and  is  bound  to  submit  peace- 
fully to  the  arrest  before  he  can  demand  that 
the  cause  thereof  be  made  known  to  him."  5 
C.  J-  p.  392,  §  16. 
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f  "In  making  an  arrest  without  a  warrant  it  is 
usually  held  that  a  known  peace  officer  is  not 
bound  to  disclose  his  character  or  authority,  or 
give  notice  of  his  intention,  until  the  party  has 
submitted,  as  his  knowu  official  character  is  suf- 
ficient in  the  first  instance  to  require  submis- 
sion until  formal  notice  of  authority  and  in- 
tention to  make  an  arrest,  and  the  cause  for  it, 
can  be  given."    Id.  p.  419. 

M.  L.  Long,  the  father  of  the  deceased,  was 
introduced  by  the  state  to  prove  a  dying 
declaration  made  by  the  deceased,  and  his 
examination  for  laying  the  foundation  was 
conducted  in  the  presence  of  the  jury.  He 
was  permitted  to  testify  that  the  deceased 
told  bim  that  **Amos  shot  him,  and  he  struck 
him,"  and  thereupon  the  defense  moved  to 
strike  out  the  Question  and  answer,  and  the 
court  then  on  his  own  motion  excluded  all  the 
testimony  of  the  witness,  and  instructed  the 
jury  not  to  consider  any  of  it  Both  the 
state  and  the  defense  excepted  to  the  court's 
action,  and  the  defendant  insists  here  tha>. 
the  court  erred  in  permitting  any  of  the  wk- 
ness*  testimony  to  be  introduced  and  then 
striking  it  out,  because  of  the  impression  It 
would  make  on  the  minds  of  the  jury,  and 
which  they  could  not  eradicate  by  being  told 
to  do  so.  The  claim  is  that  the  court  should 
have  known,  before  admitting  the  evidence 
to  the  jury,  whether  or  not  it  was  properly 
admissible.  The  general  rule  is  that  pre- 
liminary questions  to  determine  the  admis- 
sibility of  such  evidence  may  be  conducted  In 
tbe  presence  and  hearing  of  the  jury,  or  oth- 
erwise at  the  discretion  of  the  trial  court; 
but  if  had  in  the  absence  of  the  jury  and  the 
evidence  is  decided  to  be  admissible,  then  all 
of  the  preliminary  evidence  must  be  again 
given  to  the  jury,  because  ultimately  it  is 
for  the  jury  to  determine,  in  weighing  the 
declaration,  whether  or  not  it  was  made 
when  the  deceased  was  in  extremis  and  con- 
scious of  his  condition;  It  is  error  to  remove 
these  questions  from  their  consideration.  21 
Gyc.  p.  985.  No  motion  was  made  by  the 
defense  to  have  the  preliminary  examination 
made  out  of  the  hearing  of  the  jury.  The 
evidence  of  the  declaration  was  excluded  on 
motion  of  the  defendant,  and  we  fail  to  see 
wherein  complaint  can  be  made  because  the 
nmtion  was  sustained.  Error  will  oftpn  creep 
into  jury  trials,  and  it  is  usual  and  proper 
for  the  court  upon  perceiving  it  to  instruct 
the  jury  to  disregard  the  error.  Often  it  Is 
accomplished  by  written  instruction.  A 
verbal  instruction  at  the  time  of  the  happen- 
ing is  more  effective.  The  judge  should  not 
have  permitted  the  dying  declaration  to  go 
to  the  jury  until  he  concluded  that  the'proper 
foundation  had  been  laid.  If  it  was  error, 
the  error  has  been  cured  by  the  instruction 
to  disregard  it 

[12]  Error  is  predicated  on  the  refusal  of 
the  court  to  permit  the  medical  expert  Dr. 
G.  A.  Winger ter,  to  answer  some  of  the  by- 
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pothetlcal  questions  propounded  to  him  by . 
the  defense  on  the  theory  that  the  shot  was  | 
fired  by  the  defendant  as  a  result  of  reflex 
muscular  action,  caused  by  the  blow  from 
the  policeman's  mace.  The  claim  is  made 
that  the  full  probative  value  of  the  evidence 
was  destroyed  because  the  court  did  not  per- 
mit the  questions  to  contain  a  full  statement 
of  all  the  facts  and  circumstances,  as  inter- 
preted by  the  defense,  which  led  up  to  what 
occurred  when  the  fatal  shot  was  fired,  and 
the  blow  from  the  mace  given.  An  inspection 
of  the  record  discloses  that  the  various  ques- 
tions which  the  witness  was  allowed  to  an- 
swer, considered  together,  detailed  all  of  the 
essentials  necessary  for  a  full  presentation 
of  the  theory  of  the  defense.  The  questions 
took  a  wider  range  than  necessary.  It  was 
not  necessary  to  state  in  detail  in  the  hy- 
pothetical questions  aU  of  the  evidence  lead- 
ing up  to  the  time  when  the  blow  was  struck 
in  order  for  the  witness  to  determine  wheth- 
er reflex  action  of  the  muscles  caused  the 
firing  of  the  pistol  when  the  blow  was  struck. 
These  details  could  shed  no  light  upon  wheth- 
er the  blow  would  produce  that  physical  re- 
sult It  was  in  the  discretion  of  the  court 
to  require  irrelevant  facts  to  be  omitted. 
That  irrelevant  facts  should  be  excluded  from 
such  questions  is  an  obvious,  not  to  say  in- 
stinctive, exercise  of  administrative  power. 
Ruschenberg  v.  Railway  Co.,  161  Bio.  70,  61 
a  W.  626. 

[14]  The  defendant  was  asked  if  he  and 
the  deceased  did  not  take  a  drink  of  liquor 
together  the  day  before  the  shooting  In  de- 
fendant's office,  and  the  court  refused  to  per- 
mit the  witness  to  answer.  We  can  see  no 
reason  why  this  question  should  not  have 
been  answered.  It  was  admissible  to  show 
a  friendly  feeling  between  them.  The  ques- 
tion of  enmity  or  friendship  existing  between 
the  parties  prior  to  a  homicide  is  admissible 
to  show  the  mental  attitude  of  each  toward 
the  other.  The  element  of  malice  in  this, 
as  in  all  other  cases  of  like  character,  is  one 
of  the  essential  matters  of  inquiry,-  and  evi- 
dence tending  to  show  a  friendly  relation  be- 
tween the  slayer  and  his  victim  is  relevant 
to  rebut  any  presumption  of  malice.  O'Boyle 
V.  Com.,  100  Va.  785,  40  S.  E.  121. 

Another  assignment  of  error  is  that  the 
court  would  not  permit  the  defendant  to 
show  that  his  intoxication  was  the  result  of 


the  use  of  liquor  taken  as  a  preventative  of 
the  infiuenza — a  malady  then  prevalent  in 
the  community—- an  excuse  for  his  intoxicated 
condition.  Voluntary  intoxication  is  no  ex- 
cuse for  crime,  a  rule  of  law  so  well  settled 
and  approved  by  reason  and  experience  that 
to  permit  one  to  give  excuses  for  drinking 
to  intoxication,  and  hence  to  excuse  his  acts 
while  in  that  condition,  would  destroy  its 
efficacy.  Excuses  for  the  use  of  liquor  as  a 
medicine  for  existing  or  contemplated  sick- 
ness would  then  be  the  rule,  without  much 
exception,  in  cases  of  this  character. 

[1 5]  We  have  examined  defendant's  assign- 
ment of  error  contained  in  bill  of  exceptions 
E.  46.    liuther  Connor  was  introduced  to  con- . 
tradict  the  evidence  of  Pat  Taylor,  wh^  had 
stated  that  he  had  accompanied  tiie  police- 
man to  the  scene  of  the  shooting,  and  that 
he  accompanied  him  there  for  the  purpose 
of  watching  defendant,  who  was  intoxicated, 
to  see  that  he  did  no  harm  to  any  one,  and 
for  no  other  purpose.    Connor,  who  was  a 
stranger  in  the  town,  had  heard  some  man 
who  was  accompanying  the  policeman  that 
night,  both  going  in  the  direction  of  the  place 
where  the  affray  occurred,  say,  "By  God,  I 
will  help  arrest  him."    When  asked  if  he 
recognized  Pat  Taylor  as  the  man  who  made 
the  remark,  he  replied,  "I  couldn't  swear  he 
was,  or  who  was  who,  that  night.    I  was  a 
perfect  stranger  in  Pine  Grove."     He  was 
then  asked  if  Taylor  had  not  told  him  he  was 
with  the  policeman  that  night,  and  the  court 
refused  to  permit  the  witness  to  answer.    No 
foundation  for  a  contradiction  had  been  laid. 
The  evidence  was  uncertain  and  remote.    It 
was  not  error  to  refuse  it 

There  are  other  assignments  of  error  to 
the  action  of  the  court  in  refusing  to  allow 
witnesses  called  for  the  purpose  of  contra- 
diction to  give  evidence,  because  proper  foun- 
dations for  contradiction  had  not  been  laid, 
which  we  do  not  deem  important  to  pass  up- 
on. If  the  points  upon  which  they  were  call- 
ed to  contradict  are  material,  proper  foun- 
dations can  be  laid  and  the  evidence  permit- 
ted on  a  new  trial. 

The  judgment  of  the  circuit  court  of  Wetzel 
county  will  be  reversed,  the  verdlrt  of  the 
Jury  set  aside,  and  the  case  remanded  for  a 
new  trial. 

Reversed  and  remanded* 
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8EAC0A8T  PACKING  CO.  v.  SCHEIN. 

(No.  10705.) 

<  Supreme  Ck>urt  of  South  Carolina.     Aug.  1, 

1921.) 


1.  Pleading  ^=>354 (2)— Deleme  that  ttoofctub- 
serfptloii  made  on  faith  of  ropreaentations  full 
amount  of  atook  subeorlbed  properiy  atrtoken 
where  based  on  mere  rumor. 

In  an  action  for  the  nnpaid  balance  of  a 
•tock  snbscription,  there  was  no  error  in  strik- 
ing out  a  defense  that  such  subscription  was 
made  on  the  faith  of  the  representation  that 
the  full  amount  of  the  capital  stock  had  been 
enbscribed  for  by  bona  fide  subscribers,  where 
such  defense  was  based  on  mere  rumor,  and 
not  connected  with  plaintiif  or  its  duly  au- 
thorized agents. 

2.  Pleading  ^=9359— Defenae  that  atook  auh- 
aoription  beoame  bindlnli  only  after  full 
amount  of  oapltal  atook  aubsorlbod  erroneoua- 
ly  atrloken. 

In  an  action  for  the  balance  of  a  stock  sub- 
scription, a  defense  that  auch  subacriptiont  b^ 
Its  terms,  became  bindiog  only  after  the  full 
amount  of  the  capital  stodc  had  been  subscrib- 
ed waa  not  subject  to  being  stricken  out  as 
sham;  it  setting  up  a  violation  of  the  terms 
of  the  subscription. 

3.  Pleading  ^=»359— Defense  aobsorlptlon  made 
on  agenfs  asauranoe  person  ob)eotlonable  to 
aubacrlber  would  not  bo  made  director  er- 
roneously stricken. 

In  an  action  for  the  balance  of  a  stock  sul>- 
scription,  a  defense  that  such  subscription  was 
made  on  the  assurance  of  the  corporation's 
agent  that  a  certain  person  objectionable  to 
defendant  would  not  be  made  a  director  cannot 
be  atricken  out  as  sham,  being  based  on  a  yio- 
lation  of  the  conditions  of  the  subscription. 

Cothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court, 
of  Beaufort  County;  J.  W.  De  Yore,  Judge. 

Action  by  the  Seacoast  Packing  Company 
ASainst  D.  Schein.  Judgment  for  plaintiff, 
And  defendant  appeals.    Modified. 

Moffatt  &  Karion,  of  Columbia,  and  C  M. 
Aman,  of  Beaufort,  for  appellant. 

'W.  J.  Thomas,  of  Beaufort,  for  respondent 

FRASER,  J.  This  is  a  case  similar  to  the 
ease  of  Seacoast  Packing  Co.  ▼.  Long,  filed 
lierewlth,  108  S.  E.  159. 

The  complaint  alleges  that  the  defendant 
sabscribed  in  writing  for  10  shares  of  the 
capital  stock  of  the  plaintiff  corporation,  and 
liad  failed  to  comply  with  the  terms  of  his 
contract.  An  order  was  made  on  motion  of 
tlie  plaintiff  striking  out  the  second,  third, 
and  fourth  defenses.  From  this  order  the  de- 
fendant appealed. 

£1]  I.  There  was  do  error  In  striking  out 
cbe  second  defense.  This  defense  was  based 
on    mere  rumor,  not  connected  in  any  way 


(108S.E.) 

with  the  plaintiff  or  its  duly  authorized 
agents. 

[2]  II.  The  third  defense  sets  up  a  yiola- 
tlon  of  the  terms  of  his  subscription,  and  is 
not  subject  to  being  stricken  out  as  sham. 

[3]  III.  The  fourth  defense  is  based  up- 
on the  violation  of  the  conditions  of  defend- 
ant's subscription  and  cannot  be  stricken  out 
as  sham. 

The  judgment  appealed  from  in  modified. 


GARY,  C.  J.,  and  WATTS,  J.,  concur. 

COTHRAN,  J.  (dissenting).  Action  to  re- 
coyer  a  balance  of  $800  upon  a  subscription 
of  $1,000  to  the  capital  stock  of  a  proposed 
corporation.  The  defendant  admitted  making 
the  subscription,  but  alleged  aa  defenses  to 
the  action:  (1)  A  general  denial;  (2)  that  his 
subscription  was  made  upon  the  faith  of  the 
representation  that  the  full  amount  of  the 
capital  stock,  $150,000,  had  been  subscribed 
for  by  bona  fide  subscribers;  (3)  that  his  sub- 
scription by  its  terms  became  binding  only 
after  the  full  amount  of  the  capital  stock  had 
been  subscribed;  (4)  that  his  subscription  waa 
made  upon  the  assurance  of  the  agent  of  the 
corporation  that  a  certain  person  objection- 
able to  him  would  not  be  made  a  director  in 
the  corporation;  (5)  that  the  whole  amount 
of  the  capital  stock  had  not  .been  subscribed 
for;  that  the  assurance  as  to  the  election  of 
the  undesirable  citizen  had  not  been  kept; 
(6)  other  matters  not  material  to  the  present 
inquiry;  (7)  that  his  subscription  and  the 
payment  made  thereon  were  made  and  ob- 
tained by  false  statements  and  representa- 
tions of  the  plalntifTs  representative,  relied 
upon  by  the  defendant;  (8)  counterclaim  for 
the  $200  paid  in. 

Upon  motion  of  plaintiff's  attorney  the 
circuit  judge  passed  an  order  striking  out  as 
frivolous,  sham,  and  irrelevant  the  second, 
third,  and  fourth  defenses  epitomized,  "ex- 
cept any  allegations  of  fraud  that  may  be 
contained  therein." 

Should  there  be  any  merit  in  the  defenses, 
the  order  should  be  reversed  as  utterly  in- 
capable of  execution.  To  strike  out  all  of 
the  allegations  of  fact  constituting  the  al- 
leged fraud  and  leave  only  the  bald  allega- 
tions of  fraud  would  render  that  which  was 
left  without  supporting  allegations.  Should 
there  be  no  merit  In  them,  the  whole  of  them, 
including  the  allegations  of  firaud,  should 
have  been  striken.  The  several  defenses 
above  outlined  as  (2),  (3),  and  (4)  will  there- 
fore be  now  considered. 

The  first  defense  is  based  upon  the  alleged 
false  representation  that  the  entire  capital 
stock  of  $150,000  had  been  subscribed  for  by 
bona  fide  subscribers.  This,  If  made,  was  the 
representation  of  a  fact,  material  to  the  de- 
fendant, upon  which  he  relied,  and,  if  false 
and  fraudulent,  avoided  hia  subscription. 


For  other  caMs  see  same  topic  and  KET-NUMB£R  in  aU  Key-Numbared  Dlseata  and  Indasea 
108  S.B.— 19 
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''Any  false  statement  by  the  authorized  agents 
of  a  corporation,  in  regard  to  the  past  or  pres- 
ent status  of  the  corporate  enterprise,  or  ma- 
terial matters  connected  therewith,  whereby 
subscriptions  are  obtained,  is  a  fraudulent  rep- 
resentation. Thus  a  false  statement  that  a 
certain  amount  of  stock  had  been  subscribed 
for  *  *  *  has  been  held  to  constitute  a 
fraudulent  representation,  entitling  the  sub- 
scriber induced  thereby  to  subscribe,  to  the 
remedies  provided  for  him  by  law  in  such  cas- 
es. In  all  these  cases,  however,  the  distinc- 
tion between  statements  relative  to  the  pros- 
pects and  capabilities  of  the  enterprise  and 
statements  specifically  specifying  what  does  or 
does  not  exist  must  be  carefuUy  borne  in  mind. 
The  former  are  matters  of  opinion;  the  latter 
are  material  representations,  and  are  fraudu- 
lent if  false.''    1  Cook,  Corp.  (6th  Ed.)  §  145. 

Such  representations  by  promoters  or  solic- 
itors of  stock  are  binding  upon  the  corpora- 
tion when  it  adopts  the  subscription  as 
shown  by  suit  thereon.  See  opinion  of  the 
writer  hereof  in  the  case  of  Seacoast  Co.  y. 
Long,  filed  herewith,  108  S.  E.  159. 

The  third  defense  is  based  upon  the  allega- 
tion that  the  defendant's  subscription  by  its 
terms  became  binding  only  after  the  full 
amount  of  the  capital  stock  had  been  sub- 
scribed. It  must  be  assumed  from  the  al- 
legations of  the  answer  that  this  condition 
was  contained  in  the  contract  of  subcription, 
as  a  part  of  it:  If  so,  the  defendant  has  the 
right  to  stand  upon  the  condition  which  was 
entirely  reasonable.  Whether  or  not  he  may 
be  able  to  establish  it  upon  the  trial  is  an- 
other question. 

The  fourth  defense  is  based  upon  the 
breach  of  the  assurance  that  a  certain  person 
would  not  be  elected  a  director.  This  is  not 
the  representation  of  a  fact,  but  an  assur- 
ance or  promise,  of  which  the  defendant  Is 
not  entitled  to  avail  himself,  unless  it  is 
shown  to  have  been  a  part  of  his  contract  of 
subscription,  as  indicated  in  the  Long  Case. 

The  Judgment  of  this  court  should  be  that 
the  order  appealed  from  be  reversed. 
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STATE  V.  GOSSETT.    (No.  10707.) 

(Sopreme  Court  of  South  CSarolina.    Aug.  26, 

1921.) 

I.  Courts  <e=s>64(2)— >Power  to  oali  spedaJ  term 
of  oourt  of  general  sessions  tustainaJile  under 
Constitution. 

The  power  to  call  a  special  term  of  the 
court  of  common  pleas  and  general  sessions, 
conferred  on  the  Chief  Justice  of  the  Supreme 
Court  or  the  presiding  Associate  Justice  by 
Code  Civ.  Proc.  1912,  §  33.  and  Qv.  Code  1912, 
§  3840,  is  sustainable  under  the  provisions  of 
Const,  art.  5,  §  6,  directing  the  General  As- 
sembly to  provide  by  law  for  the  temporary 
appointment  of  any  person  learned  in  the  law 
to  hold  either  special  or  regular  terms  of  the 
circuit  courts. 


2.  Constltotlonal  law  <e=s>26  —  Legislative  pow* 
ers  ample,  except  where  limited. 

The  general  legislative  powers  of  the  Oen- 
eral  Assembly  are  ample,  except  where  lim- 
ited by  the  Constitution. 

3.  Courts  ^=s>64(2)— Power  to  eali  apeoial  term 
not  absolute. 

The  power  to  order  a  special  term  of  court, 
conferred  on  the  Chief  Justice  of  the  Supreme 
Ck)urt  or  the  presiding  Associate  Justice  by 
Code  Civ.  Proc.  1912,  §  33,  and  Civ.  Code  1912, 
f  3840,  is  not  an  absolute  power,  but  controlled 
by  considerations  safeguarding  the  rights  and 
interests  of  those  whose  rights  and  interests 
will  be  determined  by  the  special  tribunal. 

4.  Constitutional  law  <e=s>259  —  Courts  ^=964 
(3)— Act  providing  for  calling  of  special  term 
of  general  sessions  at  Instance  of  solioitor  a 
denial  of  "due  process  of  law." 

Civ.  Code  1912,  f  3841,  providusg  that,  on 
application  to  the  Governor  by  the  solicitor  of 
any  circuit,  stating  that  public  interest  demands 
an  extra  term  of  the  court  of  general  sessions 
in  any  county,  etc.,  it  shall  be  the  duty  of  the 
Governor  to  appoint  some  man  learned  in  the 
law  to  hold  an  extra  term  of  the  court,  etc., 
held  violative  of  Const.  U.  S.  Amend.  14,  and 
Const.  S.  C.  art.  1,  {  5,  in  their  guaranties  of 
due  process  of  law. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Due 
Process  of  Law.] 

A{>pefil  from  (General  Sessions  Circalt 
Court  of  Abbeville  0)unty;  Thos.  S.  Sease, 
Judge. 

Kenneth  Gossett  was  convicted  of  rape, 
and  he  appeals.  Judgment  reversed,  and 
case  remanded. 

Bonham  &  Price,  of  Greenville,  and  M. 
It,  Bonham,  of  Anderson,  for  appellant 

H.  S.  Blackwell,  Sol.,  of  Laurens,  George 
Bell  Timmerman,  of  I/exington,  and  J.  How- 
ard Moore,  of  Abbeville,  for  the  State. 

COTHRAN,  J.     The  defendant,   Kenneth 
Gossett,  was  indicted,  with  his  cousin,  John 
Gossett,  at  a  special  term  of  the  court  of 
general  sessions  for  Abbeville  county,  upon 
the   charge   of   rape.     The  crime   was    al- 
leged to  have  been  committed  upon  the  person 
of  a  young  woman  of  that  county,  near  Abbe- 
ville, on  March  14,  1920.     A  true  bill  was 
rendered  on  April  5,  1920.    The  trial  was 
entered  upon,  after  the  usual  three  dayer  al- 
lowed, on  April  8th.     After  the  testimony 
was  concluded  the  presiding  Judge  directed 
a  verdict  of  not  guilty  in  favor  of  defend- 
ant John  Gossett,  and  he  was  discharged. 
The  jury  rendered  a  verdict  of  guilty,   with 
recommendation  to  mercy,  as  to  the  defend- 
ant Kenneth  Gossett,  and,  after  the  refusal 
of  a  motion  for  a  new  trial,  he  was  senteuctnl 
to  Imprisonment  for  40  years.     He  has   ap- 
pealed  to   this  court  from  said   judgment. 

Upon  the  threshold  of  this  appeal  w^e  are 
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confronted  witb  the  objection  of  the  appel- 
lant to  the  legality  of  the  court  which  con- 
demned him.  It  Is  contended  that  section 
3841,  vol.  1,  Code  of  Laws  A.  D.  1912,  under 
which  the  special  court  was  ordered  and 
held,  Is  violative  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States,  which  provides: 

'*Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  dne  process  of 
law;  nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws" 

— and  of  article  1,  section  5,  of  the  Consti- 
tution of  South  Carolina,  which  provides: 

"Nor  shaU  any  person  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law, 
nor  shall  any  person  be  denied  the  equal  pro- 
tection of  the  laws." 

A  determination  of  the  isi^e  thus  raised 
requires  ;a  statement  of  the  proceedings 
leading  up  to  the  ordering  of  the  special 
term  and  the  appointment  of  the  presiding 
Judge,  and  a  consideration  of  the  constitu- 
tional and  statute  law  which  controls  the 
matter. 

On  March  18,  1920,  four  days  after  the 
commission  of  the  alleged  crime,  the  solicitor 
of  the  circuit  made  application  in  writing  to 
the  Governor  of  the  state,  stating  that  the 
public  interest  demanded  that  a  special  term 
of  the  court  of  general  sessions  for  Abbeville 
county  be  held,  and  petitioning  that  it  be 
called  to  be  held  at  Abbeville  on  April  5th. 
Acting  upon  that  application  and  petition, 
the  Governor  issued  an  order,  dated  March 
18th,  which,  after  reciting  the  fact  of  said 
application  and  petition,  directed  that  such 
special  term  be  held  as  requested. 

Thereupon  the  Chief  Justice  of  this  court 
issued  an  order,  which,  after  reciting  the 
fiict  that  the  Governor  had  ordered  the  spe- 
cial term  as  stated,  assigned  the  Honorable 
TThomas  S.  Sease,  judge  of  the  Seventh  cir- 
cuit, as  a  disengaged  circuit  judge,  to  hold 
the    court.     Accordingly    Judge    Sease  ap- 
peared  at  the  appointed  time,  opened  the 
court,    organized    and    charged    the    grand 
Jury,  and  submitted  to  them  the  indictment 
against   the   defendants.     The   grand   jury 
promptly  returned  a  true  bill  against  both 
ot  the  defendants,  and  the  other  proceedings 
above  narrated  followed  in  due  course. 

Section  3841,  vol.  1,  Code  of  Laws  A.  D. 
X912,  reads  thus: 

''Upon  the  application  to  the  Governor  by  the 
solicitor  of  any  circuit,  stating  that  the  pablic 
interest  demands  an  extra  term  of  the  court  of 
general  sessions  in  any  county  of  the  state,  or 
opon  the  application  of  the  majority  of  the 
members  of  the  bar  of  any  county,  stating  that 
^lie  civil  business  demands  an  extra  term  of  the 
court  of  common  pleas,  it  shall  be  the  duty  of 
ttie  Governor  to  appoint  some  man,  learned  in 
tlie  law,  and  to  be  suggested  by  the  Chief  Jus- 
tice of  the  Supreme  Court  of  the  state,  to  hold 
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an  extra  term  of  said  court  or  courts  in  said 
county,  and  notify  the  derk  of  said  court  of 
said  appointment" 

Prior  to   the  enactment  of  this  statute 
the  process  for  ordering  special  terms  of  . 
court  was  as  follows: 

Section  33  of  the  Code  of  Civil  Procedure 
provided   (and  still  provides): 

"Special  sessions  of  the  courts  of  common 
pleas  or  general  sessions  may  be  held  when- 
ever so  ordered,  either  by  the  Chief  Justice  or 
by  the  circuit  judge  at  the  time  holding  the 
circuit  court  of  the  county  for  which  the  extra 
term  may  be  ordered,  of  which  extra  term  such 
notice  shall  be  given  as  the  Chief  Justice  or  the 
circuit  judge  so  ordermg  the  same  may  direct. 
If  such  extra  term  of  either  or  both  the  courts 
aforesaid  be  ordered  by  the  Chief  Justice,  he 
may  order  any  one  of  the  circuit  judges  to  hold 
the  same;  but  if  such  extra  term  be  ordered  by 
a  circuit  judge,  as  hereinbefore  provided,  then 
such  extra  term  shall  be  held  only  by  the  cir- 
cuit judge  so  ordering  the  same." 

Section  3840  of  volume  1  is  as  follows: 

"Whenever  any  circuit  judge,  pending  his 
assignment  to  hold  the  courts  of  any  circuit, 
shall  die,  resign,  be  disabled  by  illness,  or  be 
absent  from  the  state,  or  in  any  case  of  a  va- 
cancy in  the  office  of  circuit  judge  of  any  cir- 
cuit, or  in  case  the  Chief  Justice  or  presiding 
Associate  Justice  of  the  Supreme  Court  shall 
order  a  special  court  of  common  pleas  and 
general  sessions,  or  common  pleas  or  general 
sessions,  in  any  county  in  this  state,  upon  a 
satisfactory  showing  that  such  special  court  is 
needed,  the  Chief  Justice  or  presiding  Associate 
Justice  may  assign  any  other  circuit  judge  dis- 
engaged to  hold  the  courts  of  such  circuits,  or 
to  fill  any  appointment  made  necessary  by  such 
vacancy,  or  to  hold  such  special  court;  and  in 
the  event  that  there  be  no  other  circuit  judge 
disengaged,  then  the  Governor,  upon  the  rec- 
ommendation of  the  Supreme  Court,  or  the 
Chief  Justice  thereof  if  the  Supreme  Court  be 
not  in  session,  shall  immediately  commission 
as  special  judge  such  person  learned  in  the  law 
as  shall  be  recommended  to  hold  courts  of  such 
circuit  or  to  hold  such  special  court  for  that 
term  only.** 

The  ConsHtutlon  (article  5,  {  6)  provides: 

'*The  General  Assembly  shall  provide  by  law 
for  the  temporary  appointment  of  men  learned 
in  the  law  to  hold  either  special  or  regular  terms 
of  the  circuit  courts,  whenever  there  may  be 
necessity  for  such  appointment." 

From  these  provisions,  it  is  appar^it  that 
at  the  time  of  the  passage  of  the  act  of  1900 
(section  3841)  the  following  processes  were 
ordained  (and  are  still  of  force)  with  refer- 
ence to  the  ordering  of  special  terms: 

(1)  A  special  term  might  be  ordered  by 
the  Chief  Justice  or  presiding  Associate 
Justice  of  the  Supreme  Court,  upon  a  satis- 
factory showing  that  subh  court  was  needed. 

(2)  A  special   term  might  be  ordered  by  . 
the  circuit  judge  at  the  time  holding  the 
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circuit  court  of  the  county  for  which  the 
special  term  was  to  be  ordered. 

(3)  When  the  special  term  should  be  order- 
ed by  the  Ohlef  Justice  or  by  the  presiding 
Associate  Justice,  he  was  authorized  to  as- 
i^gn  any  disengaged  circuit  judge  to  hold 
the  court,  or  if  there  be  none  so  disengaged, 
the  Supreme  Oourt,  if  in  session,  or  the 
Chief  Justice,  If  not,  should  recommend  for 
appointment  as  special  Judge  to  hold  the 
coiurt  some  person  learned  in  the  law,  whom 
the  Govemor  should  immediately  commis- 
sion as  special  Judge  for  the  purpose. 

(4)  When  the  special  term  should  be  or- 
dered by  the  circuit  Judge  at  the  time  hold- 
ing court,  it  could  be  held  only  by  the  cir- 
cuit Judge  who  may  have  ordered  it 

Thus,  under  the  legislation  as  it  stood 
then,  the  power  to  order  a  special  term  was 
vested  exclusively  in  the  Ohief  Justice,  the 
presiding  Associate  Justice,  and  the  circuit 
Judge  holding  court  at  the  time  for  the 
county  in  which  the  special  term  was  to  be 
ordered.  The  persona  authorized  to  pre- 
side as  Judge  of  such  special  court  were 
limited  to  (1)  a  disengaged  circuit  Judge, 
to  be  assigned  by  the  Ohief  Justice  or  the 
presiding  Associate  Justice;  (2)  a  person 
learned  in  the  law,  in  the  event  that  there 
should  be  no  circuit  Judge  disengaged,  to 
be  commissioned  by  the  Governor  as  spe- 
cial Judge,  upon  the  recommendation  of 
the  Supreme  Oourt,  if  in  session,  or  of  the 
Ohief  Justice,  if  not;  (3)  the  circuit  Judge 
who  may  have  ordered  the  court. 

[1,  2]  The  power  thus  conferred  by  sec- 
tion 83  of  the  Oivil  Oode  and  3840  of  the 
Oode  of  Laws,  is  easily  sustainable  under 
the  provisions  of  the  Oonstltution  (article  5, 
section  8)  quoted  above,  as  necessarily  im- 
plied therein,  or  referable  to  the  general 
legislative  powers  of  the  General  Assembly, 
which  are  ample,  except  where  limited  by 
the  Oonstltution. 

[3]  It  is  not  an  absolute  power,  but  is 
controlled  by  considerations  which  safeguard 
the  rights  and  interests  of  those  whose 
rights  and  interests  wHl  be  determined  by 
such  tribunal.  In  the  first  place,  the  dis- 
cretion to  be  exercised  in  ordering  the  spe- 
cial term  Is  vested  in  the  Ohief  Justice,  the 
supreme  custodian  of  the  Judicial  interests 
of  the  state  absolutely  impartial,  non- 
partisan, unmoved  by  the  clamor  of  the  mob. 
"Far  from  the  madding  crowd's  ignoble 
strife,*'  equally  solicitous  that  harm  may 
not  come  from  the  "law's  delays"  or  from 
impetuous  haste;  a  calm  discretion  to  be 
exercised.  In  the  next  place,  it  is  a  discre- 
tion to  be  exercised  as  a  Judicial  function: 
*'Upon  a  satisfactory  showing  that  such  spe- 
cial court  is  needed."  The  Ohief  Justice 
hears  and  determines. 

There  cannot  be  a  question  but  that  the 
power  thus  conferred  lis  directed  to  be  exer- 


cised in  a  fair.  Just,  and  reasonable  man- 
ner, affording,  in  the  Judicial  exercise  of 
discretion  by  a  supreme^  impartial.  Judi- 
cial officer,  a  sure  guaranty  of  due  process 
of  law  and  the  equal  protection  of  the  laws. 
The  law  has  been  broken  and  demands 
prompt  punishment  of  the  offender;  the 
law  guarantees  to  the  accused  a  fair  trial; 
the  public  interest  is  as  much  involved  in 
the  sanctity  of  this  guaranty  as  In  the  crwift 
retribution  which  should  follow  crime.  A 
fair  trial  means  a  trial  before  an  impartial 
Judge,  an  honest  Jury,  and  in  an  atmosphere 
of  Judicial  calm.  It  requires  a  wise,  fear- 
less, and  impartial  mind  to  harmonize  these 
elements  of  the  public  Interest,  lest  in  its 
haste  to  deal  a  blow  the  law  may  perpe- 
trate a  Judicial  wrong.  Happily  the  law 
had  provided  for  the  Just  resolution  of  this 
difficulty. 

[4]  Then  followed  the  act  of  1000  (sec- 
tion 3841),  which  has  thrown  to  the  winds 
the  sensible  and  Just  guaranties  afforded 
by  the  then  existing  law.  It  maizes  no  pro- 
vision for  a  showing,  a  hearing,  or  a  deter- 
mination of  the  tact  that  the  public  inter- 
est, which,  as  we  have  seen,  includes  the 
guaranty  of  a  fair  trial  to  the  accused,  de- 
mands a  special  court.  It  makes  no  provi- 
sion for  the  determination  of  this  question,  so 
vital  to  the  rights  of  the  accused,  by  an  im- 
partial authority.  Unlimited,  except  by  his 
conception  of  what  the  public  interest  de- 
mands, which  is  no  limitation  at  all,  the 
absolute  power  to  set  in  motion  the  machin- 
ery which  inevitably  must  result  in  the  or- 
dering of  a  special  court  is  vested  in  the 
solicitor  of  the  circuit,  the  paid  prosecutor, 
r^resenting  an  adverse  interest,  necessari- 
ly a  partisan,  a  political  and  not  a  Judicial 
officer.  Upon  his  application  to  the  Governor, 
stating,  without  showing,  that  the  public 
Interest  demands  an  extra  term,  the  Gov- 
ernor has  no  discretion: 

"It  shall  be  the  duty  of  the  Governor  to  ap- 
point some  man  learned  in  the  law  and  to  be 
suggested  by  the  Ohief  Justice  •  •  •  ta 
hold  an  extra  term.    •    •    • " 

The  Ohief  Justice  has  no  discretion   in 
the  matter,  except  the  naming  of  the  special 
judge.     The   momentum   of   the   solicitor's 
ipse  dixit  is  irresistible.    A  startling  differ- 
ence between  the  two  procedures — ^the  oiie» 
providing  for  due  application,  a  presenta- 
tion of  reasons,  and  a  Judicial  determina- 
tion by  a  Judicial  officer;  the  other,  a  state- 
ment by  a  partisan  official,  without  showing 
or  determination  of  facts,  and  without  tlie 
exercise  of  discretion  by  any  one.    It  enables 
him,  without  the  slightest  consideration   for 
the  rights  of  the  accused,  to  select  his  o^wn 
time  for  the  sacrifice,  close  on  the  heels   ot 
the  crime,  when  righteous  indignation  has  de- 
generated  into   a   rabble   cry   of   "OnicHy 
him!"      Into    that    atmosphere    he    invite* 
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the  accused  to  a  'Yair  trial";   it  would  be 
indeed  "eommittere  agnmn  lupo." 

The  defendant,  however  guilty  in  point  of 
fact  he  may  be,  is  entitled  to  be  tried  in  an 
orderly  manner;  not  only  by  an  impartial 
judge  and  a  Jury  representative  of  the  law* 
abiding  intelligence  of  the  county,  but  in 
a  calm  Judicial  atmosphere  where  the 
serene  deliberations  of  those  arbiters  of 
the  law  and  the  facts  may  not  be  affected 
by  that  subtle  psychological  influence  of 
the  mob,  which,  though  silent  and  unseen, 
is  sometimes  tremendously  felt  It  was 
the  influence  of  the  mob  that  provoked  the 
unrighteous  and  cowardly  Judgment  of 
Pilate,  who  sought  to  wash  his  hands  of 
his  own  blood-guiltiness,  and  yet  delivered 
the  Nazarene  for  crudflxion.  The  time 
of  the  trial,  the  circumstances  surround- 
ing the  court,  the  inflamed  condition  of  the 
public  mind,  the  nature  of  the  crime,  are 
matters  of  the  gravest  concern  to  the  de- 
fendant and  bear  heavily  upon  the  oppor- 
tunity for  a  fair  trial  guaranteed  to  him  by 
the  Constitution.  Should  the  public  pros- 
ecutor, the  active,  interested  adversary  of 
the  defendant,  be  clothed  with  the  absolute 
authority  to  prepare  the  altar  for  the  sac- 
rifice at  a  time  and  under  circumstances 
which  practically  guarantee  a  sacriflce?  Is 
that  due  process  of  law,  and  affording  to 
the  defendant  the  equal  protection  of  the 
laws? 

Under   the  section   being   discussed,   the 
solicitor  is  not  required  to  give  the  grounds 
of  his  opinion  that  the  public  interest  de- 
mands a  special  court;   he  is  not  even  re- 
quired to  have  such  an  opinion,  except  what 
might  be  implied  from  the  simple  statement 
to  that  effect;    he  has  shown  no  grounds 
suggesting  that  the  public  Interest  demand- 
ed  sudi  impetuous  haste.     The  public  In- 
terest is  greater  in  securing  the  constitution- 
al rights  of  the  accused  than  in  responding 
to  public  clamor  for  a  victim.     What  was 
the  reason,  therefore,  for  ordering  a  special 
court?    It  could  not  have  been  the  crowded 
condition   of   the   docket,   for   the   Goesett 
case  was  the  only  one  contemplated  to  be 
tried,   and  when  that   trial  was  over  the 
court  was  functus  oflacio.    It  could  not  have 
been  that  the  business  of  the  court  could  not 
wait  the  regular  term,  soon  to  be  held,  for 
tlie  reason  that  no  other  case  was  called. 
We  are  constrained  to  believe  that  it  was 
called  at  the  initiation  of  the  able  and  zeal- 
ous   solicitor,  for  the  purpose  of  securing 
tlie  prompt  punishment  of  the  perpetrators 
of  an  abominable  crime,  under  circumstances 
Wliich  would  warrant  that  expectation,  with- 
out consideration  for  the  constitutional  rights 
at  the  accused. 

V^e  do  not  intead  the  slightest  criticism  of 
bis  conduct  in  the  matter ;  he  liad  the  right 
uiKler  that  statute,  if  it  was  a  valid  stat- 
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ute,  to  do  exactly  as  he  did;  the  criticism  is 
directed  against  the  statute,  which  permits 
the  occasion  for  and  the  selection  of  the 
time  for  holding  the  court  to  be  fixed  at  the 
arbitrary  suggestion  of  the  state's  prose- 
cuting oflicer,  without  the  slightest  consider- 
ation for  the  Interests  of  the  accused,  or  of 
the  necesBarlly  prejudicial  atmosphere 
which  may,  and  in  this  case  certainly  did, 
surround  the  trial.    This  court  has  declared: 

*'It  is  greatly  to  be  regretted  that  it  should 
be  necessary  to  hold  a  trial  in  any  other  than 
calm  and  Judicial  atmosphere."  State  v.  Beth- 
une,  93  S.  C.  106,  200,  75  &  B.  281. 

If  that  be  true,  it  is  a  right  of  the  ac- 
cused, as  near  as  may  be,  that  ha  be  tried 
in  Buch  an  atmosphere.  Should  that  right 
be  annihilated  at  the  arbitrary  will  of  the 
prosecuting  officer,  the  representative  of 
the  adversary  interest?  We  use  the  word 
"arbitrary,"  not  in  an  offensive  sense,  but 
in  the  sense  of  the  uncontrolled  exercise  of 
will,  responsible  to  no  one,  and  operative 
without  even  the  exercise  of  discretion. 
That  such  a  procedure  does  not  conform  to 
the  requirements  of  the  Ckmstitutlon  la  per- 
fectly dear,  from  the  following  definitions  of 
"due  process  of  law": 

'T>ne  process  of  law  requires  Judicial  iDves- 
tigation  and  determination  of  the  rights."  Bx 
parte  Tilhnan,  84  S.  0.  562,  602,  66  S.  E.  1049, 
28  L.  R.  A.  (N.  S.)  781.  • 

"In  the  due  course  of  legal  proceedings,  ac- 
cording to  those  rules  and  forms  which  have 
been  established  for  tiie  protection  of  private 
rights."  Kennard  v.  Louisiana,  92  U.  S.  480, 
23  L.  Ed.  478. 

"They  then  mean  a  course  of  legal  proceed- 
ings according  to  those  rules  and  principles 
which  have  been  established  in  our  systems  of 
Jurisprudence  for  the  protection  and  enforce- 
ment of  private  rights.  To  give  such  proceed- 
ings any  validity,  there  must  be  a  tribunal  com- 
petent by  its  Constitution— that  is,  by  the  law 
of  its  creation—to  pass  upon  the  subject-matter 
of  the  suit."  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  Ed.  565. 

"In  all  cases,  that  kind  of  procedure  is  due 
process  of  law  which  is  suitable  and  proper  to 
the  nature  of  the  case,  and  sanctioned  by  the 
established  customs  and  usages  of  the  courts." 
Ex  parte  Wall,  107  U.  S.  265,  2  Sup.  Gt.  669, 
27  L.  Ed.  552. 

"The  clause  in  question  means,  therefore,  that 
there  can  be  no  proceeding  against  life,  liberty, 
or  property,  which  may  result  in  the  deprivation 
of  either,  without  the  observance  of  these  geu< 
eral  rules  established  in  our  system  of  juris- 
prudence for  the  security  of  private  rights." 
Hagar  v.  Redamation  Diet.,  Ill  U.  S.  701,  4 
Sup.  Gt  668,  28  L.  Ed.  569. 

"Law,  in  its  regular  course  of  administration 
through  courts  of  justice,  is  due  process,  and, 
when  secured  by  the  law  of  the  state,  the  con- 
stitutional requisition  is  satisfied."  GaldwcU  v. 
Texas,  137  U.  S.  692, 11  Sup.  Gt  224,  34  L.  Ed. 
816. 

And  due  process  is  so  secured  by  laws  oper- 
ating on  all  alike,  and  not  subjecting  "the  in- 
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dividual  to  the  arbitrary  ezerdse  of  the  powers 
of  gOTernment,  unrestrained  by  the  established 
principles  of  private  right  and  distributive  jus- 
tice." Bank  v.  Okely,  4  Wheat  235,  4  L.  Ed. 
559. 

"It  follows  that  any  legal  proceeding  enforc- 
ed by  public  authority,  whether  sanctioned  by 
age  and  custom,  or  newly  devised  in  the  discre- 
tion of  the  legislative  power,  in  furtherance  of 
the  general  public  good,  which  regards  and  pre- 
serves these  principles  of  liberty  and  justice, 
must  be  held  to  be  due  process  of  law."  Reetz 
V.  Michigan,  188  U.  S.  505,  23  Sup.  Ct.  390,  47 
L.  Ed.  563. 

The  circumstances  of  this  trial  demonstrate 
beyond  a  doubt  that  the  defendant,  under  the 
operations  of  this  section  which  we  are  con- 
sidering, was  not  convicted  by  due  process  of 
law  and  was  denied  the  equal  protection  of 
the  laws.  We  refer  to  them,  not  so  much  for 
the  purpose  of  granting  the  defendant  a  new 
trial  upon  that  ground,  but  for  the  purpose 
of  demonstrating  the  operation  of  the  pro- 
cedure imder  section  3841,  and  to  sustain  our 
conclusion  that,  at  least  so  far  as  the  crimi- 
nal court  is  concerned,  it  is  violative  of  the 
constitutional  provisions  that  have  been 
quoted. 

The  crime  is  alleged  to  have  been  commit- 
ted on  March  14th ;  on  March  16th,  two  other 
young  men,  not  the  defendants,  were  arrested 
at  Greenwood,  charged  with  the  crime;  they 
were  not  carried  to  the  Abbeville  Jail,  but 
were  rushed  to  the  state  penitentiary  in  Col- 
umbia for  safe-keeping;  on  March  16th,  the 
young  women  involved  went  to  Columbia  to 
identify  the  prisoners;  they  stated  that  the 
young  men  arrested  were  not  the  guilty  par- 
ties; on  March  17th  the  defendants  were  ar- 
rested, one  at  his  home  in  Honea  Path,  An- 
derson county,  and  the  other  in  Greenville; 
they  were  taken  to  Anderson,  not  Abbeville, 
and  were  identified  by  the  young  women; 
thence  they  were  taken,  not  to  Abbeville,  but 
by  way  of  Greenville  and  Spartanburg,  to  the 
state  penitentiary ;  on  March  ISth  the  soUc- 
itor  made  application  for  a  special  court, 
himself  fixing  the  date,  and  on  the  same  day 
the  Governor  ordered  a  special  court  to  be 
held  at  Abbeville  on  April  5th;  on  March 
20th  the  Chief  Justice  designated  Judge  Sease 
to  hold  the  court  The  defendants  were  de- 
tained tn  the  penitentiary  for  about  a  week, 
and  were  then  transferred,  not  to  Abbeville, 
but  to  Greenville  jail,  for  convenient  access 
by  their  coimsel,  attorneys  of  Greenville; 
there  they  were  kept  until  the  morning  of 
the  opening  of  the  special  court  at  Abbeville, 
when  they  were  transferred  to  the  Abbeville 
Jail.  The  foreman  of  the  grand  jury  of  Abbe- 
ville county  made  affidavit  to  the  effect  that 
the  defendants  could  not  safely  be  brought 
to  Abbeville  county  on  account  of  prevailing 
hot  sentiment;  the  sheriff  of  the  county 
recommended  to  the  Governor  military  pro- 
tection during  the  trial  that  was  approaching; 
more  than  100  afiidavits  were  submitted  by 


the  defendants  upon  their  motion  for  a 
change  of  venue  on  the  ground  that  a  fair 
trial  could  not  be  had;  the  motion  was  re- 
fused. The  defendants  moved  for  a  continu- 
ance of  the  case  upon  the  ground  that  defend- 
ants had  not  had  sufficient  time  to  prepare 
their  defense,  their  counsel  residing  in  anoui- 
er  county,  and  the  defendants  being  a  part  of 
the  time  in  the  state  penitentiary,  and  that 
every  member  of  the  bar  of  Abbeville  had 
been  approached  for  the  purpose  of  assist- 
ance, but  without  avail;  the  motion  was  re- 
fused. The  failure  to  employ  local  assistance 
tn  the  defense  among  the  members  of  the  bar 
at  Abbeville  is  a  striking  index  of  the  condi- 
tion of  public  sentiment. 

Notwithstanding  the  fact  that  section  4020 
of  the  Code  of  Laws  requires  that  ten  days* 
notice  of  the  drawing  of  the  Jury  shall  be 
given,  only  five  days  had  been  given.  A  mo- 
tion to  quash  the  venue  was  made  upon  this 
ground  and  refused.  If  the  statutory  notice 
had  been  given,  the  court  could  not  have  been 
held  at  the  appointed  time.  But  it  had  to  be 
held,  and  the  slight  matter  of  a  statutory 
regulation  must  not  stand  in  the  way.  If 
the  special  court  had  been  legally  ordered,  of 
course  every  other  case  upon  the  calendar 
could  have  been  tried.  The  trial  of  no  other 
case  than  the  Gossett  case  was  suggested. 
The  court  was  ordered  to  try  the  Gossetts. 
A  side  light  on  the  drawing  of  the  Jury  clear- 
ly shows  this.  The  names  of  two  jurors 
drawn  were  discarded — the  one  upon  the 
ground  that  he  was  related  to  the  prosecutrix 
in  the  Gossett  case;  the  other  upon  the 
ground  that  he  was  related  to  the  young  wo- 
man who  was  a  companion  of  the  prosecutrix 
upon  the  occasion  of  the  alleged  crime.  This 
may  have  presented  a  ground  for  objection  to 
the  competency  of  these  Jurors  upon  the  trial 
of  the  case,  but  it  presented  no  ground  for 
excluding  them  from  the  panel,  which  in  con- 
templation of  law  was  drawn  to  try  every 
case  then  on  the  docket  Their  exclusion  fs 
conclusive  of  the  purpose  which  was  in  the 
minds  of  all  concerned,  of  the  ordering  of  the 
special  court — ^to  try  the  Gossetts. 

A  striking  circumstance  occurred  during 
the  trial  which  reflects  the  fully  appreciated 
temper  of  the  spectators  and  their  sullen  de- 
termination that  justice  as  they  conceive  it 
should  not  be  balked.  At  the  close  of  the 
testimony  the  circuit  judge  directed  a  verdict 
in  favor  of  one  of  the  defendants,  John  Gos- 
sett;   the  record  contains  this  statement: 


•« 


As  soon  as  this  motion  was  granted,  under 
arrangement  of  the  court  and  court  officials, 
John  Gossett  was  handcuffed  as  though  he  were 
being  carried  back  to  jail  and  quietly  slipped 
out  the  rear  entrance  of  the  courthouse  and 
placed  in  an  automobile  and  sent  out  of  the 
county  with  all  possible  speed.* 


tf 


We  are  convinced  that  the  procedure  pro- 
vided in  this  section  is  a  bald  concession  to 
the  spirit  of  mob  law,  and  presents  the  spec- 


s.a) 


BIJLCKWELIi  V.  PAUCETT 

(108  S.B.) 


295 


tacle  of  the  law,  strong  and  mighty,  bowing 
to  the  despotism  of  the  mob,  which  has  been 
declared  to  be  greater  than  the  tyranny  of  a 
despot  It  provides  a  miserable  compromise 
with  lynch  law,  enabling  the  law  to  bargain 
with  the  mob  to  stay  Its  hand,  and  allow  the 
court,  under  the  forms  of  law,  to  accomplish 
what  Is  equally  as  reprehensible,  a  judicial 
lynching.  It  is  notorious  that  such  bargains 
have  been  made ;  the  angry  mob  has  been  ap- 
peased by  the  promise  of  a  quick  special 
court  to  try  the  offender,  under  circumstances 
that  render  his  conviction  inevitable. 

There  can  be  no  compromise  with  the  spirit 
of  lynching  for  any  crime.  Those  who  com- 
pose such  a  mob  are  themselves  without  the 
pale  of  law,  and  commit  a  crime,  not  only 
against  the  victim  of  their  vengeance,  but 
against  the  majesty  of  the  law.  They  are  not 
entitled  to  recognition  as  legitimate  parties 
to  a  compact.  They  trample  under  their 
dusty  feet  the  pandects  of  our  civilization 
and  spit  upon  the  sacred  rights  of  the  In- 
dividual. The  law  ought  to  be,  and  is,  strong 
enough  to  treat  them  as  criminals.  It  seems 
hardly  necessary  to  say  that,  in  the  discussion 
and  decision  of  this  question,  the  courr  is 
entirely  impersonal,  without  the  slightest 
purpose  to  reflect  upon  the  character  or  con- 
duct of  the  solicitor  of  the  Eighth  circuit, 
whose  ability  and  character  render  such  re- 
flection impossible. 

The  court  deems  it  unnecessary  to  consider 
the  other  questions  raised  by  the  exceptions. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment appealed  from  be  reversed,  and  that 
the  case  be  remanded  to  the  court  of  general 
sessions  for  Abbeville  county  for  proceedings 
conformable  to  law. 

GARY,  C.  J.,  and  WATTS  and  FRASBR, 
JJ.«  concur. 

(117  S.  C.  €0) 
BLACKWELL  v.  FAUCETT.     (No.  10708.) 

(Supreme  Court  of  South  Carolina.    Aug.  26» 

1»21.) 

I.  Jodgment  ^=s>250^No  recovery  on  cause  of 
action  not  pleaded. 

Where  plain  tiff  *8  cause  of  action  for  conver- 
sion of  certain  shingles  and  cement  was  based 
on  a  contract  for  the  purchase  of  the  land  on 
"^^hlch  the  shingles  and  cement  were  placed, 
plaintiff  cannot  recover  for  the  conversion  on 
any  theory  of  annexation  of  the  material  to 
tlie  land. 

2.  Justices  of  the  peace  ^=9l4l  (2)— Equitable 
relief  improperly  granted  In  circuit  court  on 
appeal  from  magistrate. 

Where  the  case  was  before  the  circuit  court 
on  appeal  from  a  magistrate,  it  should  have 
been  decided  on  the  jurisdictional  facts  as  they 
existed  in  the  magistrate's  court,  and  an  equi- 
table remedy,  not  enforceable  in  the  magis- 
trate's court,  was  improperly  granted. 


3.  Justices  of  the  peace  <8=s>47— Where  refor- 
mation of  contract  for  sale  of  land  essential 
to  recovery,  magistrate  was  without  Juris- 
diction. 

Where  plaintiff  sued  for  conversion  of  shin- 
gles and  cement,  claiming  title  because  they 
were  sold  to  him  with  the  tract  of  land  on 
which  they  were  placed,  and  were  included  in 
the  trade  evidenced  by  the  written  contract  for 
the  sale  of  the  land,  which  contract  did  not  in 
fact  refer  to  them,  reformation  of  such  con- 
tract to  include  them  was  essential-  to  plain- 
tiff's recovery,  and  therefore  a  magistrate  was 
without  jurisdiction. 

4.  Evidence  <S=»397(l)*Court  can  took  only  to 
terms  of  written  contract. 

When  the  parties  have  reduced  their  con- 
tract to  writing,  the  court  can  look  only  to 
the  terms  in  which  the  parties  have  expressed 
their  intention  in  such  writing. 

Gary,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County ;  Ernest  Moore,  Judge. 

Action  by  Joe  Blackwell  against  W.  T. 
Faucett  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Judgment  reversed. 

Dobson  &  Vassy,  of  Gaffney,  for  appellant. 
G.  W.  Speer,  of  Galfney,  for  respondent. 

COTHRAN,  J.  Action  in  magistrate  court 
for  $100,  the  value  of  certain  shingles  and 
cement  alleged  to  be  the  property  of  the 
plaintiff,  and  wrcmgfully  converted  to  his  own 
use  by  the  defendant.  Judgment  for  the 
plaintiff;  appeal  to  circuit  court;  judgment 
of   magistrate  afflnned;  defendant  appeals. 

These  are  the  facts  of  this  controversy,  as 
we  gather  them  from  the  record: 

In  the  fall  of  1919,  the  plaintiff,  Blackwell, 
bargained  with  the  defendant,  Faucett,  for 
a  tract  of  land  at  the  price  of  $3,500,  pay- 
able $100  cash,  the  assumption  of  an  out- 
standing moitgage  of  $600,  and  $2,800  on 
January  2,  1920;  they  entered  into  a  writ- 
ten contract  expressing  these  terms ;  on  Jan- 
uary 2,  1920,  Blackwell  complied  with  the 
terms  of  the  sale,  received  from  Faucett  a 
deed  conveying  the  premises,  and  on  Janu- 
ary 5th  moved  in  and  took  possession.  It 
appears  that  there  was  a  lot  of  cement  and 
shingles  upon  the  premises  when  Blackwell 
bargained  for  the  place,  worth  $89,  which 
Faucett  carried  away  with  him  when  he 
moved  out.  Blackwell,  upon  finding  that  out, 
demanded  thQ  cement  and  shingles  from  Fau- 
cett, claiming  that  they  were  specifically  in- 
cluded in  the  trade  for  the  land,  all  covered 
by  the  agreed  price.  Faucett  refused  to  de- 
liver them,  and  this  suit,  in  magistrate's 
court,  resulted.  The  cement  and  shingles  are 
not  mentioned  either  In  the  written  contract 
or  in  the  deed. 

Ui>on  the  trial  in  magistrate's  court  the 
plaintiff  was  allowed  over  the  defendant's 
objection  to  testify  that  he  had  bought  the 
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land,  cement,  and  shingles,  for  $3,600;  two 
witnesses  for  him  were  allowed  to  state  the 
terms  of  the  trade  to  have  been  as  plaintiff 
testified.  The  ground  of  the  defendant's  ob- 
jection to  all  of  this  testimony  was  that  it 
tended  to  vary  and  add  to  the  terms  of  the 
written  contract  referred  to,  and  of  the  deed. 
The  objection  was  overruled  by  the  magis- 
trate, who,  after  taking  the  defendant's  tes- 
timony, denying  that  the  cement  and  shingles 
were  included,  rendered  judgment  in  favor 
of  Blackwell  for  their  value,  $89.  On  appeal 
to  the  circuit  court  the  presiding  judge 
affirmed  the  judgment  of  the  magistrate, 
intimating,  without  expressly  deciding,  that 
the  parol  testimony  may  have  been  admis- 
sible upon  the  theory  that  the  material  was 
placed  upon  the  premises  for  annexation,  and 
therefore  passed  with  the  land,  but  really 
basing  his  decision  upon  the  fact  of  mistake 
in  the  written  contract  not  expressing  the 
oral  agreement  He  realized  the  difficulty 
of  giving  ^ect  to  this  conclusion  without 
a  reformation  of  the  contract,  which,  being 
an  equitable  remedy,  could  not  be  enforced 
in  the  magistrate's  court;  he  evaded  the  dif- 
ficulty by  holding  that,  as  the  case  was  then 
in  the  court  of  conmion  pleas,  which  did  have 
equitable  jurisdiction,  the  plaintiff  might  in- 
voke its  unlimited  power  to  accomplish  the 
refcHination« 

[1]  It  Is  a  sufficient  answer  to  the  sugges- 
tion relating  to  the  annexation  of  the  mate- 
rial to  say  that  no  such  claim  was  made  by 
the  plaintiff,  whose  cause  of  action  was  dis- 
tinctly upon  the  contract 

'  [2]  As  to  the  other  position  taken  by  the 
circuit  judge.  It  cannot  be  sustained,  for 
the  reason  that  the  case  was  before  him  on 
appeal,  not  originally,  and  of  course  should 
have  been  decided  upon  the  jurisdictional 
fiacts  as  they  existed  in  the  magistrate's 
court.  It  might  with  equal  propriety  be  con- 
tended that,  if  the  acti<m  had  been  for  the 
recovery  of  real  estate  in  the  magistrate's 
court,  on  appeal  the  court  of  conunon  pleas 
would  have  had  the  power  to  "give  judgment 
according  to  the  justice  of  the  case." 

[3]  The  real  question  for  determination  by 
this  court  is  whether,  under  the  circum- 
stances, a  reformation  of  the  written  contract 
was  essential  to  the  plaintiff's  recovery.  If 
it  was,  the  magistrate's  court  was  clearly 
without  jurisdiction.  That  it  was  essential 
appears  too  apparent  for  argument  The 
plaintUTs  cause  of  action  was  upon  the  con- 
tract; he  claimed  title  to  the  cement  and 
shingles  by  reason  of  the  fact  that  they  were 
sold  to  him  with  the 'tract  of  land — that  they 
were  included  in  the  trade  evidenced  by  the 
written  contract  As  a  matter  of  fact,  no 
reference  is  made  to  them  in  the  written  con- 
tract, and  if  they  can  be  said  to  have  been 
included  in  the  written  contract  that  result 
can  only  be  accomplished  by  showing  that 
they   were  included  in  the  oral  agreement 


which  preceded  the  written  contract*  and  t)y 
mistake  were  omitted.  This  would  present 
a  dear  case  for  reformation  of  the  written 
contract,  and  for  recovery  upon  It  when  so 
reformed.  Until  it  has  been  reformed  the 
plaintiff  suing  upon  it  is  met  with  the  rale 
forbidding  parol  evidence  under  the  dream- 
stances. 

[4]  There  is  no  more  wholesome  rule  of 
law,  in  my  opinion,  than  that  announced  in 
Lagrone  v.  Timmerman,  48  S.  G.  411 : 

"When  the  parties  have  reduced  their  eon- 
tract  to  writing,  the  court  can  only  look  to  the 
terms  in  which  the  parties  have  expressed  their 
intention  in  such  writing." 

And  quoting  from  1  Oreenl.  Ev.  f  276: 

"When  parties  have  deliberately  put  their 
engagements  into  writing,  in  such  terms  as  im- 
port a  legal  obligation,  without  any  uncertainty 
as  to  the  object  or  extent  of  such  engagement 
it  is  condnsively  presumed  that  the  whole  en- 
gagement of  the  parties,  and  the  extent  and 
manner  of  their  undertaking,  was  reduced  to 
writing;  and  all  oral  testimony  of  a  previons 
colloquium  between  the  parties,  or  a  conversa- 
tion or  declaration  at  the  time  when  it  was 
completed  or  afterwards,  as  it  would  tend  in 
many  instances  to  substitute  a  new  and  differ- 
ent contract  for  the  one  which  was  really 
agreed  upon,  to  the  prejudice,  possibly,  of  one 
of  the  parties,  is  rejected." 

"When  a  writing,  upon  its  face,  imports  to 
be  a  complete  expression  of  the  whole  agree- 
ment, and  contains  thereon  all  that  is  neces- 
sary to  constitute  a  contract  it  is  presumed 
that  the  parties  have  introduced  into  it  every 
material  item  and  term,  and  parol  evidence  is 
not  admissible  to  add  another  term  to  the 
agreement,  although  the  writing  contains  nothing 
on  the  particular  item  to  which  the  pard  evi- 
dence is  directed."    10  B.  O.  L.  1080. 

The  ''primary  right,"  as  Mr.  Pomeroy  terms 
it  (volume  2,  f  911),  of  the  plaintiff  is  legal, 
the  right  to  recover  the  value  of  the  cement 
and  shingles  which,  under  the  contract,  be- 
longed to  him,  and  which  has  been  unlaw- 
fully converted  to  his  own  use  by  the  defend- 
ant; the  plaintiff's  remedy  is  not  upaa  the 
written  contract  for  it  makes  no  mention  of 
these  commodities,  but  it  is  a  reformation 
of  the  written  contract  that  it  may  correctly 
express  the  agreement  of  the  parties  by  in- 
cluding these  conmiodities  which  were 
through  mistake  omitted  from  the  contract 
His  primary  right  being  legal,  and  his  remedy 
purely  equitable,  the  jurisdiction  of  the  court 
of  equity  is  exdusive. 

The  magistrate's  court,  under  the  Ccmsti- 
tution,  having  no  equitable  jurisdiction,  it 
was  impossible  for  the  plaintiff  to  obtain  In 
that  court  the  essential  relief  to  recovery. 
lie  was  inexorably  confined  to  his  legal  ac- 
tion upon  the  contract,  which  by  its  failure 
to  establish  the  right  to  the  commodities  for 
which  he  sued  rendered  parol  testimony  of 
that  element  inadmissible.  If  the  plaintiff 
in  a  law  case  upon  c  written  contract  can, 
without  notice  to  the  defendant,  recover  up- 
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on  an  element  In  the  preceding  parol  agree- 
ment which,  by  mistake,  was  omitted  from 
the  written  contract,  there  is  no  necessity  In 
any  case  for  the  reformation  of  the  contract 
It  is  declared  In  Moore  v.  Edwards'  Ez'rs, 
1  Bail.  23,  that  while  "Mistake"  is  a  brandi 
of  equity  jurisdiction,  it  is  not  exclusively  so, 
except  where  a  discovery  Is  indispensable, 
or  "the  nature  of  the  relief  is  such  as  to 
require  the  extraordinary  aid  of  a  court  of 
equity."    Without  a  reformation  of  the  writ- 
ten contract  the  plaintiff  cannot  prove  the 
omitted  element  upon  which  he  relies,  for  he 
would  thereby  violate  the  rule  against  parol 
evidence;  the  law  court  could  not  reform  a 
contract  so  as  to  render  this  testimony  ad- 
missible; the  equity  court  could;  the  plain- 
tiff's ability,  therefore,  to  introduce  such  tes- 
timony depended  upon  the  relief  which  re- 
quired, and  could  only  be  obtained  by,  "the 
extraordinary  aid   of  a   court   of   equity" ; 
which  demonstrates  that  the  plaintiff's  re- 
lief upon  the  ground  of  mistake  could  only 
be  obtained  in  a  court  of  equity.    That  case 
Involved  the  simple  correction  of  an  error, 
a  "mistake,"  in  the  application  of  a  certain 
credit  upon  an  execution,  just  as  a  law  court 
could  correct  a  similar  error  in  a  credit  upon 
a   note;  it  involved  no  feature  of  equitable 
cognizance;  no   reformation    of  the  instru- 
ment, or  other  relief  which  required  "the 
extraordinary   aid  of  a  court  of  equity"; 
and  very  properly  the  court  held  that  the  er- 
ror could  be  corrected  in  a  court  of  law.    But 
here  the  plaintiff,  in  order  to  recover  upon 
the  omitted  element,  is  obliged  to  invoke  the 
extraordinary  aid.    So  in  the  case  of  Griffin 
V.  Ry.  C3o.,  66  S.  C.  77,  44  S.  E.  562,  it  was 
held  that  in  a  law  case  the  question  of  fraud 
in   the  execution  of  a  release,  signed  by  the 
plaintiff,  could  be  determined   by  the  law 
court.    It  was  simply  the  establishment  of  a 
fact  which  nullified  the  release,  and  no  aid 
of    the    equity   court  was  required.     Other 
cases  might  be  cited  illustrative  of  the  dis- 
tinction between  cases  where  a  fact  is  allowed 
to  be  proved  in  a  law  case  which  defeats  the 
adversary's  contention,  although  it  may  be 
a  matter  of  equitable  Jurisdiction,  and  cases 
vrliere   the  extraordinary  aid  of  a  court  of 
equity  is  invoked  to  afford  certain  relief  upon 
the  proof  of  such  fact. 

Tlie  very  recent  case  of  0111  v.  Ruggles, 
ICH  S-  C-  461,  89  S.  E.  503,  is  instructive. 
There  parol  evidence  was  held  inadmissible 
to  estat>liBh  an  agreement  which  was  not  in- 
cluded in  the  subsequent  written  agreement 
No  effort  was  made  to  reform  the  written 
agreement,  and  until  it  was  reformed  the  ev- 
idence i^as  not  admissible. 

The  Judgment  should  be  reversed  and  the 
case  remanded  to  the  magistrate  for  a  new 
trial.      Tta!St  being  the  opinion  of  a  majority 
of  the  court,  it  Is  so  ordered. 
judg^znent  reversed. 

WAXfTS  and  FR^SJSE,  JJ.,  conenr. 


Statement  of  Facts. 

GABY,  O.  J.  (dissenting).  The  facts  as 
found  by  hla  honor  the  drcait  judge  are  as 
follows : 

"This  canse  came  on  to  be  heard  npon  appeal 
by  the  defendant  from  the  judgment  of  the 
court  of  Magistrate  J.  B.  Bell,  in  favor  of 
plaintiff  and  against  the  defendant  for  the  sum 
of  $89,  the  value  of  certain  shingles  and  ce- 
ment belonging  to  the  plaintiff  and  wrongfully 
taken  and  converted  to  his  own  use  by  the  de- 
fendant. The  facts  established  by  the  evidence 
are  as  follows: 

"Plaintiff  and  defendant  were  negotiating  for 
the  sale  by  the  latter  and  the  purchase  by  the 
former  of  a  certain  tract  of  land  and  certain 
cement  and  shingles  then  upon  the  lands  and 
intended  by  the  owner  for  use  in  the  repair  of 
buildings  thereon.  The  final  condasion  reached 
by  the  parties  was  that  the  defendant  would 
sell  and  the  plaintiff  would  buy  the  lands  in 
que9tion,  including  the  shingles  and  cement,  at 
and  for  the  price  of  ^600,  whereupon  $100 
of  the  purchase  price  was  paid  by  the  plaintiff 
and  a  contract  hi  writing  was  signed  by  the 
defendant  for  the  execution  by  him  of  a  deed 
of  conveyance  of  the  premises  to  the  plaintiff 
upon  the  payment  by  the  latter  of  the  remain- 
ing purchase  money  upon  a  then  future  day 
therein  specified.  By  a  mutual  mistake  of  the 
parties,  there  was  no  mention  of  the  shingles 
and  cement  in  this  contract;  but  the  fact  that 
these  chattels  were  intended  by  the  parties  to 
be  conveyed  along  with  the  land  is  established 
by  the  evidence,  although  controverted  Ify  the 
defendant. 

*'The  plaintiff  having  subsequently  paid  the 
credit  portion  of  the  purchase  money,  in  pursu- 
ance of  the  contract,  a  deed  of  conveyance  to 
him  of  the  lands  in  fee  simple  was  duly  execut- 
ed and  delivered  by  the  defendant;  but,  by  rea- 
son of  a  continuance  of  the  mutual  mistake, 
this  deed  contained  no  direct  reference  to  the 
shingles  and  cement  now  in  controversy.  It  is 
established  by  the  evidence,  however,  that  it 
was  the  purpose  and  intention  of  the  parties  at 
the  time  that  the  title  to  the  shingles  and  ce- 
ment should  pass  by  this  conveyance. 

"Upon  taking  possession  of  the  land,  in  pur- 
suance of  this  deed,  the  plaintiff  discovered  that 
the  shingles  and  cement  had  been  removed  from 
the  premises  and  converted  to  his  own  use  by 
the  defendant,  and,  thereupon,  this  action  was 
brought  in  the  court  of  magistrate  for  the  re- 
covery of  the  property  so  converted  or  th«  val- 
ue thereof.  The  evidence  has  been  taken,  and 
there  is  no  suggestion  that  any  other  testimony 
is  available. 

"There  is  very  respectable  authority  for  the 
proposition  that  chattels  placed  upon  the  prem- 
ises by  the  owner,  with  the  intention  of  annex- 
ing the  same  to  the  realty,  thereby  become  a 
part  of  the  freehold,  and  will  pass  by  a  deed  of 
the  premises  as  fixtures  under  the  doctrine  of 
constructive  annexation.  See  19  Oyc.  104^ 
1044.  Certainly,  this  should  be  the  effeet  of 
such  a  deed  when  such  was  the  intention  of  the 
parties,  as  was  the  fact  in  the  case  at  bar. 
The  proof  of  such  av  intention  by  parol  does 
not  vary  or  contradict  the  writing  in  the  con- 
tract or  deed,  as  it  merely  serves  to  establish 
the  status  of  the  chattel  as  being  a  fixture,  and 
'  passing  by  the  deed; 
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"Even,  however,  if  the  shingles  and  cement 
here  in  controversy  did  not  become  fixtures  by 
constrnctive  annexation  to  the  realty,  under  the 
contract  between  the  parties  plaintiff  and  de- 
fendant for  the  sale  by  the  latter  and  the  pur- 
chase by  the  former  of  the  lands,  including  the 
shingles  and  cement,  and  the  deed  made  in 
pursuance  thereof,  so  as  to  pass  the  legal  title 
to  these  chattels  as  fixtures,  it  still  does  not 
follow  that  the  complaint  in  this  case  should 
be  dismissed  merely  on  account  of  the  fact  that 
the  action  was  originally  commenced  in  the 
court  of  magistrate.*' 

The  exceptions  are  as  follows: 

(1)  "That  his  honor  erred  in  finding  and  hold- 
ing that  the  cement  and  shingles  were  intend- 
ed by  the  owner  for  use  in  the  repair  of  build- 
ings on  the  premises.  It  is  respectfully  sub- 
mitted that  there  is  no  testimony  in  the  case 
to  support  such  finding." 

(2)  'That  his  honor  erred  in  finding  as  fol- 
lows: The  final  conclusion  reached  by  the  par- 
ties was  that  the  defendant  would  sell  and  the 
plaintiff  would  buy  the  land  in  question,  includ- 
ing the  shingles  and  cement,  at  and  for  the 
price  of  $3,600/  " 

(3)  "That  his  honor  erred  in  finding  as  fol- 
lows: 'By  a  mutual  mistake  of  the  parties, 
there  was  no  mention  of  the  shingles  and  ce- 
ment in  this  (written)  contract,  and  that,  by 
reason  of  a  continuance  of  the  mutual  mistake, 
this  deed  contained  no  direct  reference  to  the 
shingles  and  cement  now  in  controversy.'  It 
is  submitted  that  there  is  no  testimony,  nor 
even  a  suggestion  in  the  case,  that  the  cement 
and  shingles  were  omitted  from  the  written 
contract  and  the  deed,  by  mutual  mistake,  or  by 
mistake  of  either  of  the  parties." 

(4)  "That  his  honor  erred  in  finding  as  fol- 
lows: 'It  is  established  by  the  evidence,  how- 
ever, that  it  was  the  purpose  and  intention  of 
the  parties,  at  the  time,  that  the  title  to  the 
shingles  and  cement  should  pass  by  this  con- 
veyance.' The  contract  for  the  purchase  of 
the  premises  by  the  plaintiff  and  the  deed  of 
conveyance  by  the  defendant  to  the  plaintiff 
both  being  in  writing  and  being  conclusively 
presumed  to  contain  the  whole  contract,  it  is 
respectfuUy  submitted  that  there  is  no  compe- 
tent testimony  to  support  the  said  finding." 

(5)  "That  his  honor  erred  in  holding  that  ti- 
tle to  the  shingles  and  cement  would  pass  with 
a  conveyance  of  the  real  estate  by  reason  of 
their  being  placed  upon  the  premises  with  the 
purpose  and  intention  of  repairing  buildings 
thereon,  in  that:  First,  there  is  no  testimony 
that  the  cement  and  shingles  were  placed  upon 
the  premises  for  that  purpose;  and,  second, 
that  the  cement  and  shingles,  not  being  attach- 
ed or  annexed  to  the  realty,  became  no  part 
thereof,  and  will  not  pass  with  the  land. 

(0)  "That  his  honor  erred  as  a  matter  of  law 
in  holding  that  the  circuit  court  should  grant 
equitable  relief  in  this  case  under  section  407 
of  the  CkMle  of  Civil  Procedure  or  any  other 
provision  of  law.  That  the  case  having  been 
commenced  in  the  magistrate's  court,  and  there 
being  no  proper  allegations  for  the  granting  of 
equitable  relief,  and  the  defendant  having  been 
put  on  no  notice  that  such  relief  would  be 
sought,  his  honor  erred  in  granting  conceived 
equitable  relief." 

(7)  "That  even  if  the  court  had  authority  and 


power  to  grant  equitable  reUef  in  this  case, 
there  is  no  testimony  in  the  case  entitling  the 
plaintiff  to  equitable  relief,  for  the  reason  that 
there  is  no  testimony  that  the  shingles  and 
cement  were  omitted  from  the  written  con- 
tracts by  fraud,  duress,  undue  influence,  or  mu- 
tual mistake  of  the  parties,  and  his  honor  erred 
in  holding  that  the  contract  should  be  reformed, 
and  in  not  reversing  the  judgment  of  the  mag- 
istrate's court." 

(8)  "That  his  honor  erred  in  afllrming  the 
judgment  of  the  magistrate's  court,  and  in  not 
reversing  said  judgment  upon  each  of  the  sever- 
al and  separate  grounds  contained  in  the  de- 
fendant's appeal  to  the  circuit  court,  each  of 
which  grounds  is  hereby  made  the  basis  of  this 
exception." 

Opinion. 

The  exceptions  will  be  considered  in  their 
regular  order. 

First  Exception. — This  exception  cannot 
be  sustained,  for  the  reason,  that  there  was 
testimony  tending  to  sustain  the  finding  of 
fact  by  his  honor  the  circuit  Judge;  there- 
fore  such  finding  is  not  subject  to  review  by 
this  court  Gossett  v.  Gladden,  112  S.  G. 
144,  09  S.  E.  752. 

Second  Exception. — For  the  reason  Just 
mentioned,  and  for  the  additional  reason 
that  this  exception  falls  to  specify  the  ground 
of  error,  it  is  also  overruled. 

Third  Exception. — What  was  said  In  con- 
sidering the  first  exception  is  conclusive  of 
the  question  presented  by  this  exception. 

Fourth  Exception. — ^The  appellant's  at- 
torneys rely  upon  the  rule  thus  announced 
in  1  Greenleaf  on  Ev.  f  276: 

"When  parties  have  deliberately  put  their  en- 
gagements into  writing,  in  such  terms  as  im- 
part a  legal  obligation,  withojut  any  uncertainty 
as  to  the  object  or  extent  of  such  engagement, 
it  is  conclusively  presumed,  that  the  whole  en- 
gagement of  the  parties,  and  the  extent  and 
manner  of  their  undertaking,  was  reduced  to 
writing;  and  all  oral  testimony  of  a  previoas 
colloquium  between  the  parties,  or  of  conversa- 
tion or  declaration  at  the  time  when  it  was 
completed  or  afterwards,  as  it  would  tend,  in 
many  instances,  to  substitute  a  new  and  differ- 
ent contract  for  the  one  which  was  really 
agreed  upon,  to  the  prejudice,  possibly,  of  one 
of  the  parties,  is  rejected." 

The  court  after  quoting  the  foregoing 
with  approval,  in  the  case  of  Lagrone  v. 
Tlmmerman,  46  S.  G.  872,  24  S.  E.  290, says: 

"In  other  words — as  the  rule  is  now  more 
briefiy  expressed — parol  contemporaneous  evi- 
dence is  inadmissible  to  contradict  or  vary  the 
terms  of  a  valid  written  instrument." 

This  case  is  cited  by  the  appellant's  attor- 
neys, together  with  numerous  other  author- 
ities sustaining  this  doctrine.  There  are, 
however,  two  exceptions  to  this  general  rule, 
as  distinct  and  well  recognized  as  the  rule 
itself,  to  wit,  fraud  and  mistake.  In  Lee  f. 
Lee,  11  Bich.  Eq.  (S.  G.)  574,  it  is  said: 

"If  an  instrument  •  •  •  absolute  on  its 
face  can  be  converted  by  parol  into  a  defeasi- 
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ble  loBtrament,  except  where  the  omisBion  to 
reduce  the  defeasance  to  writing  was  occasion- 
ed by  fraad  or  mistake,  the  evidence  must  be 
very  dear  and  convincing.  •  •  ♦  But  if 
there  be  fraud,  whether  it  consist  in  not  ex- 
ecuting a  defeasance,  or  in  misrepresenting  the 
character  of  the  instrument,  or  in  any  other 
way,  it  would  be  a  reproach  to  the  administra- 
tion of  Justice  if  the  perpetrator  of  the  fraud 
could  shield  himsdf  from  detection  and  expo- 
sure by  the  abuse  of  rules  instituted  to  pre- 
vent fraud.  ♦  ♦  ♦  In  the  language  of  the 
Supreme  Court,  'the  oral  evidence  is  admissi- 
ble in  such  cases  upon  the  general  principles  of 
equity  jurisprudence,*  and  to  prevent  the  suc- 
cessful practice  of  such  frauds  under  the  shel- 
ter of  any  written  papers,  however  precise  and 
formal.  The  defendant's  principal  ground  of 
appeal  is  because  his  agreement  to  reconvey 
the  lands  was  a  parol  trust,  and  void  under 
statute  of  frauds.  But  Massey  v.  Mcllwain, 
2  Hill  Bq.  421,  and  Kinard  v.  Heirs,  3  Rich. 
Eq.  423,  55  Am.  Dec.  643,  establish  that  the 
statute  cannot  be  used  as  an  instrument  of 
fraud." 

The  case  of  Lee  v.  Lee,  11  Rich.  Eq.  574, 
is  cited  with  approval  in  Welborji  v.  Dixon, 
70  iS.  G.  108,  49  S.  E.  232,  8  Ann.  Gas.  407. 
The  jurisdiction  of  the  court  in  the  exercise 
of  its  chancery  powers  is  not  exclusive  in 
cases  of  fraud  or  mistake. 

"Accidents  and  mistakes  certainly  constitute 
one  branch  of  equity  jurisprudence;    but  it  is 
not  peculiar,  except  when  a  discovery  is  indis- 
penSible,  or  the  nature  of  the  relief  such  as  to 
require  the  extraordinary  aid  of  chancery.    Ac- 
tions at  law  to  recover  back  money  paid  by  mis- 
take constitute,  in  all  the  books  of  practice,  a 
conspicuous  class  of  causes,  for  which  the  ac- 
tion of  assumpsit  may  be  maintained  at  law; 
and  there  is  no  question  that,  in  general,  when 
the  facts  can  be  proved  according  to  the  rules 
of  the  common  law,  and  the  remedy  is  such  as  a 
court  of  law  can  administer,  consistently,  with 
the  prescribed  modes  of  proceeding,  mistakes 
may  be  inquired  into  in  a  court  of  law.    In  the 
case  under  consideration,  the  plaintiff  sued  out 
a  sci.  fa.  to  revive  a  judgment  against  the  de- 
fendant, and  as  evidence  of  pasrment,  the  de- 
fendant produces  an  execution,  on  which  is  in- 
dorsed the  word  'satisfied;'  the  plaintiff  replies 
it  was  so  indorsed  by  mistake.    There  is  noth- 
izig  magical  in  the  term  itself.     The  evidence 
offered  was  admissible  according  to  the  rules 
of  the  common  law,  the  relief  such  as  a  court  of 
common  law  was  competent  to  give,*  and  the 
court,     therefore,     clearly    had    jurisdiction.'* 
Bftoore  v.  Edwards'  Ex'rs,  1  Bail  26. 

This  language  is  quoted  with  approval  in 
tlie  fbllowing  cases:  Griffin  v.  Ry.,  66  S. 
C.  77,  44  S.  E.  562;  Hodges  v.  Kohn,  67  S. 
O.  60,  45  S.  E.  102 ;  Harris  v.  Harris,  104  S. 
O.  33,  88  S.  El  276;  and  Military  Go.  v. 
Fayonsky,  113  S.  G.  470,  101  S.  E.  818.  See, 
also,  Fass  v.  Ins.  Oo.,  105  S.  G.  364,  89  S.  £. 
XO40. 

Nor  is  it  necessary,  under  certain  drcum- 
stances,  for  the  facts  upon  which  a  party 
relies  to  show  fraud  or  mistake  to  be  stated 
in   the  pleadings. 
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Under  the  practice  prevailing  in  this  state, 
before  the  adoption  of  the  Gode  of  Procedure, 
even  in  a  law  case,  the  court  had  the  right, 
when  an  instrument  of  writing  was  introduced 
in  evidence,  although  it  was  not  mentioned  in 
the  pleadings,  to  declare  it  null  and  void,  in 
so  far  as  that  action  was  concerned.  In  the 
case  of  Maddox  v.  Williamson,  1  Strob.  L.  23, 
the  court  says:  'An  assignment,  no  more  than 
a  deed,  can,  in  a  court  of  law,  be  set  aside  and 
canceled;  but  when  either  deed  or  assignment 
comes  in  question  in  an  issue  here,  it  will,  if 
fraudulent  and  void,  be,  for  the  purposes  of 
that  issue,  regarded  as  a  nullity.  Section  3r 
art.  5,  of  the  Gonstitution  of  South  Garolina, 
provides:  'That  justice  may  be  administered 
in  a  uniform  mode  of  pleading,  without  distinc- 
tion between  law  and  equity,  they  (the  Gen- 
eral Assembly)  shall  provide  for  abolishing 
the  distinct  forms  of  action,  and  for  that  pur- 
pose shall  appoint  some  suitable  person  or  per- 
sons, whose  duty  it  shall  be  to  revise,  modify, 
and  abridge  the  rules,  practice,  pleadings,  and 
forms  of  the  courts  now  in  use  in  this  state.*^ 
In  pursuance  of  this  constitutional  requirement^ 
the  Legislature  adopted  the  Gode  of  Procedure, 
under  whose  liberal  provisions  both  legal  an<l 
equitable  issues  may  be  decided  in  one  action. 
We  do  not  see,  therefore,  why  the  court  below 
did  not  have  the  right  to  declare  the  indenture 
null  and  void."  McKenzie  v.  Sifford,  45  S.  G. 
496,  23  S.  E.  622;  Griffin  v.  Southern  Ry.,  66 
S.  G.  85,  44  S.  E.  562;  Hodges  v.  Kohn,  67  S. 
G.  69,  45  S.  E.  102;  Railway  v.  Devlin,  85  S.  G. 
128,  67  S.  B.  149;  SUck  v.  Haigler,  90  S.  G. 
319,  73  S.  B.  354. 

It  must  be  remembered  that  it  was  the  de- 
fendant, and  not  the  plaintiff,  that  set  up 
the  deed  in  his  answer,  and  introduced  it  in 
evidence.  It  would  therefore  be  a  fraud  oa 
the  rights  of  the  plaintiff,  and  would  allow 
the  defendant  to  take  advantage,  of  his  own 
wrong,  if  the  plaintiff  was  denied  the  right 
to  show  the  mistake  in  question.  This  ex- 
ception is  overruled. 

Fifth  Exception. — In  the  first  place,  there 
was  testimony  tending  to  sustain  the  finding 
of  his  honor  the  circuit  judge;  and,  in  the 
second  place,  it  does  not  necessarily  follow 
that  the  cement  and  shingles  were  not  to  be 
regarded  as  fixtures,  by  reason  of  the  fact 
that  they  may  not  have  been  physically  at- 
tached to  the  freehold.  The  rule  in  such 
cases  is  thus  stated  in  Hurst  ▼.  Furniture 
Go.,  95  S.  G.  221,  78  S.  E.  960 : 

"l%e  great  confusion  in  regard  to  the  law  lyf 
fixtures,  has  arisen  from  the  effort  to  construe 
that  as  a  fixture  in  one  case,  because  it  was  so 
regarded  in  other  cases.  A  fixture  involves  a 
mixed  question  of  law  and  fact  It  is  incumbent 
on  the  court  to  define  a  fixture,  but  whether 
it  is  such  in  a  particular  instance,  depends  upoo 
the  facts  of  that  case,  unless  the  facts  are  sus- 
ceptible of  but  one  inference.  In  modem  times^ 
the  question  whether  the  article  is  to  be  re* 
garded  as  a  fixture  depends  generally  upon  the 
intention  of  the  parties  in  the  particular  case.'' 

This  exception  cannot  be  sustained. 
Sixth  Exception. — This  exception  is  taken 
under  a  misapprehension.     It  is  true  his 
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bonor  the  drcoit  judge  discosfled  the  ques- 
tion mentioned  in  the  exception,  but  he  did 
not  rest  his  ccmdusion  thereon.  After  dis- 
cussing such  question,  he  thus  states  the 
ground  upon  which  he  rested  his  decision: 
*'For  the  reason  hereinabove  stated,  however, 
it  is  conceived  that  the  plaintilT  \a  entitled 
to  such  recovery  even  at  law.'*  The  reasons 
hereinbefore  set  out  are  those  to  which  he 
had  reference.  Furthermore,  as  said  by  Mr. 
Justice  Watts,  in  Roweli  v.  Hines,  114  S. 
C.  339,  103  8.  E.  545:  "This  court  will  sus- 
tain an  order  of  the  circuit  court,  if  its  con- 
clusions are  right  and  its  reasons  wrong." 
This  exception  is  overruled. 

Seventh  Exception. — ^What  has  already 
been  said  is  conclusive  of  the  question  pre- 
sented by  this  exception. 

Eighth  Exception. — Rule  6,  f  6,  of  this 
court  (90  S.  E.  vii)  provides,  that  eadi  ex- 
ception must  contain  a  concise  statement  of 
one  proposition  of  law,  and  that  each  excep- 
tion must  contain  within  itself  a  complete 
assignment  of  error,  and  a  mere  reference 
therein  to  any  other  exception  then  or  pre- 
viously taken,  or  request  to  charge,  will  not 
be  considered.  This  exception  violates  the 
said  rule.     Hayes  v.  McGill,  108  S.  B.  150. 

For  these  reasons  I  dissent 


<182  N.  C.  758) 

CAPP8  V.  ATLANTIC  COAST  LINE   R. 
CO.  ot  al.    (No.  65.) 

(Supreme  Court  of  North  Carolina.    S«pt  14, 

1921.) 

Appeal  and  error  ^3»I05— No  appeal  fron  ro- 
fueal  to  dUmlse. 
No  appeal  lies  from  a  refusal  to  dismiss. 

Appeal  from  Superior  Court,  Wilson 
County;  Calvert,  Judge. 

Action  by  E.  B.  Capps,  administrator  of 
I.  M.  Williamson,  against  Walker  D.  Hines, 
Director  General  of  Railroads,  and  the  At- 
lantic Coast  Line  Railroad  Company.  Mo- 
tion to  dismiss  overruled,  and  defendants 
appeal.    Appeal  dismissed. 

F.  S.  Spruill,  of  Rocky  Mount,  and  Carl 
H.  Davis,  of  Wilmington,  for  appellants. 
O.  P.  Dickinson,  of  Wilson,  for  appellee. 

PER  CURIAM.  The  Judgment  appealed 
from  is  as  follows: 

''The  motion  to  dismise  made  by  the  defend- 
ant in  his  answer  is  hereby  overruled;  and  the 
other  matters  and  things  set  up  in  the  plead- 
ings are  hereby  continued  for  farther  consid- 
eration by  the  court." 

The  uniform  decisions  of  this  court  have 
always  been  that  *'no  appeal  lies  from  a  re- 
fusal to  dismiss."  McBryde  v.  Patterson,  78 
N.  C.  412,  down  to  date,  see  cases  cited  under 
C.  S.  I  638,  at  page  278  of  volume  1.    If 


it  were  otherwise,  the  defendant^  in  every 
case  could  always  get  from  6  to  12  months* 
delay  by  simply  moving  to  dismiss  and  ap- 
pealing from  a  refusal  to  do  so. 

It  is  useless  to  dte  cases,  for  they  are  very 
numerous  and  without  any  exception.  As 
this  court  has  said  (as  to  another  point): 

"There  are  some  matters  at  least,  which 
should  be  deemed  settled  and  this  is  one  of 
them."  Burrell  v.  Hughes,  120  N.  a  279,  26 
S.  B.  782. 

Appeal  dismissed. 


(182  N.  c.  1) 
ARMSTRONG  V.  SPRUILL  et  iix.    (No.  10.) 

(Supreme  Court  of  North  Carolina.    Sept.  14, 

1921.) 

Waters  and  water  oosrses  «ss>l26(3)— Whether 
iower  proprietor  damafled  by  upper  proprie- 
tors' eniargement  of  dralnag*  oanal  held  for 
Jnry- 
In  an  action  for  the  overflowing  of  the  lands 
of  a  lower  proprietor,   alleged  to  have  been 
caused  by  the  enlargement  of  a  drainage  canal 
by  the  upper  proprietors,  without  pursuing  their 
remedy  under  C.  S.  f  526K)  et  seq.,  and  section 
5274,  where  the  evidence  was  conflicting  as  to 
whether  such  enlargement  caused  damage  to 
plaintiff,  the  question  should  have  been  submit- 
ted to  the  Jury. 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty; AU^t  Judge. 

Action  by  Jesse  Armstrong  against  C  T. 
Spruill  and  wife.  Judgment  of  nonsuit,  and 
plaintiff  appeals.    Reversed. 

W.  L.  WhlUey,  of  Plymouth,  and  Meekins 
&  McMullan,  of  Elizabeth  City,  for  appel- 
lant 

T.  H.  Woodley,  of  €olumbia,  and  Aydlett 
ft  Simpson,  of  Elizabeth  City,  for  appellees. 

CLARK,  Q.  J.    It  appears  by  the  uncon- 
tradicted testimony  that  more  than  60  years 
ago  the  canal  was  cut  which  drained  the 
lands  now  owned  by  plaintiff  and  defendants 
and  all  other  parties  along  its  line;  that 
they  all  drained  into  this  canal  and  helped 
maintain  it  until  1916.    The  plaintiff  alleges 
that  the  defendants,  finding  the  old  canal» 
to  use  which  they  have  shown  a  prescriptive 
right,  had  become  insufficient,  enlarged  the 
same  and  placed  water  upon  plaintiff,  to  his 
damage.     If  the  defendants,  upper  proprie- 
tors, desired  to  enlarge  the  canal,  their  rem- 
edy was  under  C.  S.  f  5260  et  seq.     Under 
C.  S.  I  5274,  they  could  in  a  proper  proceed- 
ing have  had  said  canal  enlarged  or  deep- 
ened, with  a  Just  apportionment  of  the  costs. 
Instead  of  pursuing  this  remedy,  there    is 
evidence  that  the  defendants  enlarged    the 
canal  according  to  their  own  views,  and  In- 
creased the  flow  of  water  upon  the  land  of 
plaintiff;  he  being  the  lower  proprietor. 
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There  Is  a  dear  conflict  of  erldence  as  to 
whether  as  a  matter  of  ftict  the  enlargement 
of  the  canal  by  the  defendant  has  cansed 
damage  to  the  plaintiff.  The  case,  thwe- 
fore,  should  haye  been  submitted  to  the 
jury  upon  the  evidence,  and  the  judgment  of 
nonsuit  is  reversed. 


(182  N.  C.  30) 

JENETTE  at  al.  v.  HOVEY  &  CO.  et  aL 

(No.  21.) 

(Supreme  Court  of  North  Carolina.    Sept  14, 

1921.) 

1.  Appeal  asd  error  ^=:»9I  (5)— Appeal  may  bo 
taken  from  overrslios  of  motion  to  dismiss 
attadimeat. 

On  the  orerraling  of  defendant's  motion  to 
dismiss  an  attachment  for  lack  of  sufficient  pub- 
lioition  of  notice,  a  substantial  right  is  affected, 
and  a  present  appeal  will  lie. 

2.  Attacfiment  4^206— Summone  onneoessary 
In  attachmeat  siplt. 

In  proper  instanceSi  where  civil  actions  are 
commenced,  and  service  is  obtained  by  attadi- 
ment  on  defendant's  property,  and  publication 
of  a  notice  based  on  the  Jurisdiction  thus  ac- 
quired, the  issuance  of  a  summons  is  unneces- 
sary. 

a.  Attaohmest  ^s>20G(4)  —  Cosrt  may  la  Its 
disoretioa  permit  publication  to  contlnne  aft- 
er a  delay. 
Under  C.  S.  §  802,  providing  that  in  attach- 
ment suits,  where  plaintiff  relies  on  service  by 
publication,    publication    must    be   commenced 
within  30  days  after  granting  the  attachment, 
and  section  806,  providing  that  publication  must 
be  for  4  successive  weeks,  the  court  may  in  its 
discretion  permit  the  publication  to  continue, 
on  an  affidavit  filed  nearly  a  year  after  the  in- 
stitution of  the  action,  and  after  defendant  has 
appeared  specially  and  moved  to  dismisa  for 
want  of  publication. 

Appeal  from  Superior  Court,  Pasquotank 
€k>nnty;  Allen,  Judge. 

Action  by  W.  H.  Jenette  and  others  against 
Hovey  A  Co.  and  the  First  &  Citizens'  Nation- 
al Bank  of  Elizabeth  City,  N.  0.  The  Mars 
Hill  Trust  Ck>mpany  intervened.  From  an 
order  of  the  court  overruling  the  motion  to 
dismiss  the  action  and  vacate  the  attachment, 
defendant  Hovey  &  Go.  appeals.     Affirmed. 

PlaintUESy  dtiasens  of  this  states  having  a 
cause  of  action  against  Hovey  A  Co.,  a 
foreign  resident  corporation,  for  an  alleged 


Hovey  A  Co.,  ''Not  to  be  ftmnd  in  North 
Carolina."  On  the  same  day,  plaintUTs  se- 
cured' from  the  derk  of  the  superior  court  a 
warrant  of  attachment,  after  filing  i»roper 
affidavit  and  giving  bond  as  required  by  stat- 
ute, and  the  sheriff  duly  levied  upon  the 
above-mentioned  fimds,  said  to  be  the  prop- 
erty of  the  defendant.  The  warrant  of  at- 
tachment was  served  immediately,  and  made 
returnable  on  the  17th  day  of  February,  1920. 

Thereafter,  on  October  80,  1920,  the  Mars 
Hill  Trust  Company,  a  Maine  corporation, 
was  allowed  to  intervene  and  set  up  its 
claim  of  title  to  the  proceeds  of  said  draft. 
The  funds  were  turned  over  to  the  intervener 
by  order  of  court,  upon  the  execution  and  fil- 
ing of  a  good  and  sufficient  bond  *'for  the  pro- 
tection of  all  parties  to  this  cause."  The 
plaintiffs'  complaint  and  answer  of  the  inter- 
vener, Mars  Hill  Trust  Company,  were  fil- 
ed on  December  27,  1920.  The  defendant 
Hovey  A  Co.  has  not  answered. 

At  the  January  term,  1921,  this  cause  be- 
ing on  the  docket  for  trial,  Hovey  A  Co., 
through  its  attorney,  entered  a  special  ap- 
pearance and  moved  to  dismiss  the  action 
and  to  vacate  the  attachment,  alleging  that 
no  valid  service  of  the  summons  or  warrant 
of  attachment  had  been  made,  by  publication 
or  otherwise,  as  required  by  law.  While 
this  motion  was  being  heard  before  his 
honor  in  the  superior  court,  plaintiffs  filed 
with  the  derk  an  affidavit  and  obtained  from 
him  an  order  of  publication,  to  which  refer- 
ence is  made  in  the  judgment  of  the  court, 
as  follows: 

"Pending  the  determination  of  the  motion  of 
Hovey  A  Co.  on  its  special  appearance,  said 
motion  not  being  determined  the  day  it  was 
made,  an  affidavit  for  publication  was  filed  by 
plaintiffs,  and  an  order  of  publication  was  sign- 
ed by  the  derk  of  the  superior  court— said  af- 
fidavit being  also  filed  before  the  clerk—which 
affidavit  and  order  appear  in  the  record,  to 
which  reference  is  made,  and  publication  was 
commenced  as  set  forth  in  copy  of  notice  appear- 
ing in  the  record.  The  said  affidavit  and  order 
of  the  derk  and  publication  were  made  with- 
out the  knowledge  or  approval  of  any  parties 
to  the  action,  other  than  p^intiffs,  and  with- 
out the  knowledge  of  the  Judge  before  whom 
the  motion  to  dismiss  was  pending.  It  appear- 
ing to  the  court  that  at  the  time  of  the  insti- 
tution of  the  action  an  affidavit  as  set  out  in 
the  record  was  ffied  in  this  cause,  though  no 
order  of  publication  was  actually  signed,  the 
court  in  its  discretion  orders  and  permits  the 


breach  of  contract,  Instituted  this  suit  in  Pl«mtiff8  to  proceed  with  the  publication  pend- 
the  superior  court  of  Pasquotank  county  and  illi^l.l^*!!:^!;!.*!?  "^Hi' 


sought  to  obtain  service  upon  the  defendant 
by  attaching  the  proceeds  of  a  certain  draft 
in  the  hands  of  the  First  A  Citizens'  National 
Bank,  of  Elizabeth  City,  N.  C;  said  funds 
presumably  belonging  to  the  defendant. 
Summons  was  issued  January  28,  1920,  and 
duly  served  on  the  garnishee  bank,  but  re- 
turned, <m  the  day  of  its  issuance,  as  to 


ance  with  the  order  of  the  derk  made  herein. 
It  is  further  ordered  that  the  motion  of  the 
defendant  Hovey  A  Co.,  upon  its  spedal  ap- 
pearance, to  dismiss  the  action  and  vacate  the 
attachment,  be  and  the  same  is  hereby  over- 
ruled." 

The  defendant  Hovey  &  Co.  noted  an  ex- 
ception and  appealed. 
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W.  A.  Worth,  of  Elizabeth  City,  for  ap- 
pellant. 

Ehringhaus  &  Small,  of  Elizabeth  City,  for 
appellees. 

STACY,  J.  (after  stating  the  facts  as 
above).  This  action  was  brought  to  recover 
damages  for  an  alleged  breach  of  contract 
growing  out  of  an  agreement  on  the  part 
of  the  defendant  Hovey  &  Co.  to  deliver  a 
certain  quantity  of  seed  Irish  potatoes  to 
the  plaintiffs  at  Elizabeth  City,  N.  C,  dur- 
ing the  month  of  January,  1920.  The  de- 
fendant being  a  nonresident  corporation  and 
having  no  process  agent  in  this  state,  could 
not  be  served  personally  with  summons; 
hence  service  was  sought  to  be  obtained  by 
issuing  a  warrant  of  attachment  and  levy- 
ing upon  the  proceeds  of  a  draft  in  the  hands 
of  the  First  &  Citizens'  National  Bank,  of 
Elizabeth  City,  N.  C,  it  being  alleged  that 
said  funds  belonged  to  Hovey  &  Co.  The 
defendant  through  its  counsel,  entered  a 
special  appearance,  and  upon  the  facts  as 
above  stated  moved  to  dismiss  the  attach- 
ment for  want  of  any  service  of  process,  al- 
leging that  none  had  been  made,  either  per- 
sonally or  by  publication. 

[1]  From  an  adverse  ruling  on  this  motion, 
the  defendant  Hovey  &  Co.  excepted  and  im- 
mediately appealed,  which'  it  had  a  right 
to  do  under  a  number  of  decisions  of  this 
court.  Finch  v.  Slater,  152  N.  C.  155,  67  S. 
E.  264,  and  Warlick  v.  Beynolds,  151  N.  C. 
606,  66  S.  E.  657.  The  motion  to  dismiss  the 
attachment  affects  a  substantial  right,  and 
from  the  court's  refusal  to  grant  the  same 
a  present  appeal  will  -lie.  Sheldon  v.  Kivett, 
110  N.  C.  408, 14  S.  B.  970;  Boulhac  v.  Brown, 
87  N.  C.  1;  Judd  v.  Mining  Co.,  120  N.  C. 
397,  27  S.  E.  81. 

[2]  The  appellant  rests  its  case  upon  the 
ground  that  plaintiffs  have  failed  to  meet  the 
requirements  of  the  statute  with  respect  to 
service  of  process  as  asked  for  and  issued 
in  this  case.  In  the  first  place,  it  should 
be  noted  that,  in  proper  instances,  where 
civil  actions  are  commenced  and  service  is 
obtained  by  attachment  of  defendant's  prop- 
erty and  publication  of  a  notice  based  upon 
the  jurisdiction  thus  acquired,  the  issuance 
of  a  summons  is  unnecessary.  Mills  v.  Han- 
sel, 168  N.  C.  651,  85  S.  E.  17;  Armstrong  v. 
Elnsell,  164  N.  C.  125,  80  S.  E.  235;  Currle 
V.  Mining  Co.,  157  N.  C.  217,  72  S.  E.  980; 
Grocery  Co.  v.  Bag  Co.,  142  N.  C.  174,  55  S. 
B.  90;  Best  v.  Mortgage  Co.,  128  N.  C.  351, 
38  S.  E.  923. 

But  it  is  urged  that  the  law  In  this  respect 
was  declared  to  be  otherwise  in  Dltmore  v. 
Coins,  128  N.  C.  325,  39  S.  E.  61,  and  McClure 
V.  Fellows,  131  N.  C.  509,  42  S.  E.  951,  and 
so  it  was.  It  may  be  observed,  however, 
that  these  cases  were  in  direct  conflict  with 
the  decision  of  the  court  in  Best  v.  Mort- 
gage Co.,  128  N.  C.  351,  38  S.  E.  923,  and,  be- 
sides, McClure*s  Case  was  expressly  over- 
ruled in  Grocery  Co.  v.  Bag  Co.,  142  N.  C. 


174,  55  S.  B.  90,  which  of  necessity  overruled 
Ditmore's  Case,  though  not  specifically  men- 
tioned therein.  Therefore  both  of  these 
cases  must  now  be  considered,  or  imderstood, 
as  having  been  overruled  and  no  longer  as 
precedents.  They  have  never  been  approved 
in  any  subsequent  opinion;  but,  on  the  con- 
trary, a  different  ruling  has  been  announced 
and  consistently  followed. 

[3]  We  then  come  to  consider  whether 
plaintiffs  have  brought  themselves  within 
the  statute  providing  for  service  by  attach- 
ment and  publication.  The  affidavit  filed  at 
the  Institution  of  the  action  would  have  Justi- 
fied the  clerk  In  signing  an  order  of  publi- 
cation (Luttrell  V.  Marthi,  112  N.  C.  593, 
17  S.  B.  573,  and  Branch  v.  Frank,  81  N. 
C.  180),  and  his  failure  to  do  so,  at  the  time, 
doubtless  was  due  to  an  oversight  or  in- 
advertence on  the  part  of  plaintiffs.  Never- 
theless the  necessary  order  was  not  made  un- 
til an  additional  affidavit  was  filed,  nearly  a 
year  later,  and  after  the  defendant  had  en- 
tered a  special  appearance  and  moved  to  dis- 
miss for  want  of  publication,  etc.  The  de- 
fendant contends  that  under  C.  S.  fi  802,  and 
the  decision  of  this  court  in  Bowman  v. 
Ward,  152  N.  C.  602,  68  S.  B.  2,  the  warrant 
of  attachment  in  the  Instant  case  should 
have  been  vacated.  While  it  Is  true  the  de- 
lay in  obtaining  the  order  of  publication 
might  well  be  characterized  as  unusual,  and 
his  honor  probably  would  have  been  justi- 
fied in  so  holding,  yet  we  think  it  was  with- 
in his  discretion  to  permit  the  publication  to 
continue.  The  rights  of  all  parties  have  been 
preserved,  and  none  destroyed,  by  this  ruling. 
A  similar  question  was  presented  in  the 
case  of  Mills  v.  Hansel,  supra,  where  the 
present  CMef  Justice,  speaking  f6r  a  unani- 
mous court,  said: 

"The  court  acquired  jurisdiction  of  the  action 
by  the  service  of  tlie  attachment  upon  the  prop- 
erty of  the  defendant.  If  the  notice  was 
not  duly  served  by  the  publication,  it  was  'error 
to  discharge  an  attachment  granted  as  ancillary 
to  an  action  because  of  the  Insufficiency  of  the 
affidavit  to  obtain  service  of  the  summons  by 
publication,  for  it  is  possible  that  the  defect 
may  be  cured  by  amendments.'  Branch  v. 
Frank,  81  N.  C.  180.  The  remedy  is  not  to 
dismiss  the  attachment,  but  by  ordering  a  re- 
publication, for,  as  the  defendant  is  a  nonres- 
ident, to  dismiss  the  attachment  may  deprive 
the  plaintiff  of  all  remedy  by  the  removal  of 
the  property  before  a  new  proceeding  and  at- 
tachment can  be  had"— citing  Price  v.  Cos,  83 
N.  C.  281;  Penniman  v.  Daniel,  90  N.  C.  1S»: 
Id.,  98  N.  C.  332. 

C.  S.  I  806,  which  bears  more  directly  up- 
on the  question  at  issue,  requires  publica- 
tion of  the  issuance  of  the  attachment,  imless 
the  defendant  can  personally  be  served  wltli 
[  process;  and  it  has  been  held  with  us  that  a 
I  failure  to  make  such  service,  either  personal- 
',  ly  or  by  publication,  entitles  the  defendant  to 
have  the  attachment  dismissed.  But  it  has 
also  been  decided  that  the  court,  in  its  dis- 
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cretion,  may  extend  the  time  for  ordering 
publication  and  service  of  such  process. 
Finch  y.  Slater,  supra,  Mills  t.  Hansel,  supra, 
and  Price  v.  Cox,  83  N.  0.  261.  Hence,  upon 
authority,  we  think  the  ruling  of  his  honor, 
made  in  the  exercise  of  his  discretion,  must 
be  upheld.  It  is  so  ordered. 
Affirmed. 

(182  N.  C.  757) 

LEROY  V.  8ALIBA.     (No.  22.) 

(Supreme  (^urt  of  North  Carolina.    Sept  14, 

1921.) 

Appeal  and  error  ^=s>l07,  792— Appeal  from 
orilBr  of  referenoe  before  Judgment  on  report 
held  premature  and  subject  to  dismissal  oo 
court's  own  motion. 

In  an  action  to  recover  misappropriated 
partnership  funds,  where  the  jury  found  that 
the  partnership  existed,  and  the  court  ordered 
a  reference  to  take  an  account  of  the  partner- 
ship receipts  and  expenses,  an  appeal  from 
such  order  before  judgment  on  the  report  there- 
on is  premature,  and  must  be  dismissed  ex  mero 
motu,  the  proper  procedure  being  for  defendant 
to  note  his  exception,  and,  on  the  coming  in 
of  the  report  and  exceptions  thereto,  appesl 
from  the  final  judgment. 

Appeal  from  Superior  Ckmrt,  Pasquotank 
County;  Allen,  Judge. 

Action  by  J.  H.  Leroy  against  Dr.  John 
Saliba.  From  an  order  of  reference,  defend- 
ant appeals.    Appeal  dismissed. 

See,  also,  180  N.  a  15,  103  S.  E.  921. 

Upon  the  issue  whether  the  plaintiff  and 
defendant  entered  into  a  contract  of  partner- 
ship, as  alleged  in  the  complaint,  the  jury 
answered  "Yes";  and,  it  aK>earing  to  the 
court  that  the  taking  of  an  account  of  the 
partnership  receipts  and  exi)enses  was  neces- 
sary for  the  Information  of  the  court,  such 
referoice  ia  ordered,  and  the  defendant  ap- 
pealed. 

T.  J.  Markham  and  Aydlett  ft  Simpson,  all 
of  Elizabeth  CHty,  for  appellant. 

Ehrlnghaus  ft  Small,  Thompson  ft  Wilson 
and  Melius  &  McMullan,  all  of  Elizabeth 
City,  for  appellee. 

PER  CURIAM.  Hie  jury  having  found 
that  the  partnership  existed,  an  appeal  from 
the  order  of  reference  before  judgment  upon 
the  report  thereon  is  premature  and  frag- 
mentary, and  must  be  dismissed  by  the  court 
ex  mero  motu.  The  defendant  should  have 
noted  his  exception,  and,  upon  the  coming  in 
of  the  report  and  exceptions  thereto,  should 
have  brought  up  his  appeal  from  the  final 
jadgment.  No  appeal  lay  at  this  stage.  C. 
S.  573  (2),  and  cases  there  cited. 

In  Blackwell  v.  McCaine,  105  N.  G.  460,  U 
S.  E.  360,  the  court  said: 

^Ifiany  cases  dedde  that  an  appeal  does  not 
lie  at  once  from  an  interlocutory  judgment  or 


order,  unless  it  puts  an  end  to  the  action,  or 
may  destroy  or  impair  a  substantial  right  of 
the  complaining  party  to  delay  his  appeal  un- 
til the  final  judgment.  He  must  assign  error, 
or  except,  and  have  the  same  noted  in  the  rec* 
ord,  and  bring  the  whole  up  by  an  appeal  from 
the  final  judgment." 

See,  also,  citations  to  that  case  in  the  Anno. 
Ed.,  especially  Shankle  v.  Whitley,  131  N. 
C.  168,  42  S.  E.  574. 

The  practice  is  thus  stated  nowhere  more 
clearly  than  by  Hoke,  J.,  in  Jones  v..  Wooten, 
137  N.  O.  425,  49  S.  E.  917 : 

"Where  a  plea  in  bar  is  overruled  or  sustain- 
ed, as  a  matter  of  law,  by  the  judge,  it  is  op- 
tional with  the  party  to  take  an  appeal  at  once 
or  preserve  his  right  by  having  an  exception 
noted.  Where,  however,  the  issues  are  tried  by 
a  jury,  and  the  right  to  an  account  is  estab- 
lished by  a  verdict,  and  an  order  of  reference 
made,  it  is  proper  to  proceed  with  the  refer- 
ence, and  an  appeal  can  be  taken  only  from  a 
final  judgment  after  report." 

• 

Appeal  dismissed. 


(27  Oa.  App.  364) 

BAILEY  V.  AMERICAN  RY.  EXPRESS  CO. 

(No.  11766.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  81,  1921.) 

(ByUahm  hy  th9  Court.) 

I.  Carriers  <»»  158 (I)— Cannot  limit  liability 
by  arbitrary  asreement  as  to  valae. 
Whi)f  a  common  carrier  may  charge  a  rate 
for  transporting  a  shipment  of  freight,  to  be 
determined  according  to  the  value  of  the  arti- 
cle shipped,  the  carrier  cannot,  by  an  arbitrary 
agreement  as  to  the  value  of  the  article,  Umit 
its  liability  for  its  loss  or  damage  through  the 
fault  of  the  carrier. 


2.  Carriers  ^=:>I66— ^rtiitrary  fixing  of  value 
held  not  bona  fide  as  matter  of  law. 

Where  the  agent  of  the  shipper,  when  de- 
livering to  the  carrier  for  transportation  an 
article  of  freight,  states  to  the  agent  of  the 
carrier  that  he  does  not  know  the  value  of  the 
contents  of  the  shipment,  but  at  the  suggestion 
of  the  agent  of  the  carrier  receiving  the  ship- 
ment the  value  is  arbitrarily  fixed  at  a  sum 
far  below  the  true  value  of  the  shipment,  and 
a  rate  is  made  on  the  basis  of  such  fixed  value, 
such  an  arrangement  cannot  as  a  matter  of 
law  be  held  to  be  a  bona  fide  effort  between 
the  carrier  and  shipper  to  fix  the  value  of  the 
article  for  the  purpose  of  determining  the  rate. 

3.  Direction  of  verdlot  held  error. 

In  a  suit  by  the  shipper  against  the  car- 
rier to  recover  for  the  loss  of  the  shipment  at 
its  true  value,  which,  as  appears  from  the  evi- 
dence, amounted  to  several  hundred  dollars, 
it  was  error  to  hold  that  the  plaintiff  could 
not  recover  a  sum  in  excess  of  $50,  the  amount 
agreed  upon,  and  the  direction  of  a  verdict 
for  the  plaintiff,  upon  motion  of  the  defendant, 
for  the  sum  of  $50,  was  error. 
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Error  from  City  Ck>iirt  of  Macon;  Da 
Pont  Gnerry,  Jndge. 

Action  by  J.  H.  Bailey  against  the  Ameri- 
can Bailway  Express  Company,  Judgment 
on  directed  verdict  for  defendant,  and  plain- 
tiff brings  error.    Beversed. 

Will  Gnnn  and  E.  Clem  Powers,  both  of 
Macon,  for  plaintiff  in  error. 

O.  Baxter  Jones  and  Jones,  Park  &  John- 
ston, all  of  Macon,  and  Bobt.  O.  ft  Philip  H. 
Alston,  of  Atlanta,  for  defendant  in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKJNQf  P.  J.,  and  HILL,  J^  concur. 


(27  Oa.  App.  868) 

HERRI NGTON  &  BRASWELL  V.  GARLICK. 

(No.  11986.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  81,  1921.) 

(Byllahus  hy  the  Court.) 


1.  HHSbaod  and  wifo  <d=>l38(2)  —  Slight  evi- 
dence of  aoenoy  required,  where  wife  reoeivet 
and  retains  consideration  of  husband's  con- 
tract 

Where  the  consideration  of  a  contract  made 
with  a  husband  reaches  the  wife  as  an  accession 
to  her  separate  estate,  and  she  retains  and  en- 
joys it,  only  slight  evidence  of  the  husband's 
agency  in  contracting  the  debt  is  required  to 
charge  her.  Pinkston  t.  Odar  Hill  Nursery 
&  Orchard  Co.,  123  Oa.  30B,  51  S.  E.  387;  Ak- 
ers  ▼.  Eirke,  91  Ga.  690,  69S,  IS  8.  B.  366. 

2.  Husband  and  wifo  ^=>235 (2)— Directed  vor* 
diet  held  erroneous,  where  there  was  some 
evidenoe  of  husband's  agency  for  wife. 

This  being  an  action  against  a  married  wo* 
man  to  recover  the  cost  of  building  materials 
placed  upon  property  belonging  to  her  and  al- 
leged to  have  been  furnished  to  her  through  her 
husband  as  agent,  and  there  being  some  evi- 
dence to  authorize  the  inference  that  the  hus- 
band in  purchasing  the  materials  acted  as  agent 
for  his  wife,  the  trial  judge  erred  in  directing 
a  verdict  for  the  defendant. 

Error  from  City  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 

Action  by  Herrington  &  Braswell  against 
M.  B.  Qarlick.  Judgment  for  defendant,  and 
plaintllfs  bring  error.    Reversed. 

E.  y.  Heath,  of  Waynesboro,  for  plaintifTs 
in  error. 

O.  B.  Oarlick  and  F.  S.  Bumey,  both  of 
Waynesboro,  for  defendant  in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(27  Oa.  App.  M9> 
MADDOX  V.  IMADDOX.     (No.  12021.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  SU  1921.) 

(ByUahuM  hy  the  Court.) 

1.  Executors  and  administrators  «=»I7(3)  — > 
Widow  entitled  to  appointment  when  under 
no  disability. 

Upon  the  death  of  the  husband  intestate  the 
widow  shall,  provided  she  be  of  sound  mind, 
and  'laboring  under  no  disability,"  be  entitled, 
to  the  exclusion  of  all  others,  to  appointment 
as  administratrix  of  the  estate.  Civ.  Code 
1910,  I  8943. 


2.  Executors  and  administrators  ^=s> 1 8— Wid- 
ow cannot  be  denied  appointment  because  of 
speculation  that  she  will  mismanage  estate 
or  prove  unflt. 

While,  as  provided  in  Civil  Code  1910,  S 
8978,  after  the  administrator  has  been  appoint- 
ed and  has  taken  charge  of  the  estate,  upon 
proof  that  he  '^wastes  or  in  any  manner  mis- 
manages the  estate  •  •  •  or  ♦  ♦  ♦  for 
any  reason  he  is  unfit  for  the  trust  reposed  in 
him,"  the  ordinary  may  in  his  discretion  revoke 
the  letters  of  administration,  the  widow,  who 
is  legally  entitled  to  the  administration,  can- 
not, when  she  is  of  sound  mind,  be  denied  the 
appointment  upon  the  mere  speculation  that 
she  will,  on  account  of  lack  of  business  experi- 
ence and  want  of  capacity  to  manage  the  par- 
ticular estate,  mismanage  it  and  prove  unfit  for 
the  trust  reposed.  Causey  v.  Causey,  22  Oa. 
App.  679,  97  S.  B.  98. 

3.  Exeoutora  and  administrators  ^=:»20(8)~Ob 
caveat  to  petition  for  appointmenti  verdiot 
properly  directed  In  favor  of  widow. 

Upon  the  trial  of  an  issue  formed  in  the 
superior  court  on  a  caveat  filed  by  the  widow 
to  the  application  of  one  of  the  children  of  the 
intestate,  who  was  selected  by  a  majority  of 
the  heirs,  to  be  appointed  administrator,  where 
the  widow  appeared  to  be  of  sound  mind  and 
laboring  under  no  disability  that  would  disquali- 
fy her  from  receiving  the  appointment  as  ad- 
ministratrix, the  court  properly  directed  a  ver- 
dict finding  in  favor  of  the  caveat  and  award- 
ing the  administration  of  the  estate  to  the 
widow.    Causey  v.  Causey,  supra. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Petition  by  J.  W.  Maddox  for  appointment 
as  administrator,  to  which  I.  F.  Maddox  filed 
a  caveat  Judgment  In  favor,  of  the  cave- 
ator, and  the  petitioner  brings  error.  Af- 
firmed. 

Chaml)ers,  Richards  &  Dickey  and  Mitchell 
&  Mitchell,  aU  of  Atlanta,  for  plaintifit  m 
error. 

Neufville  &  NeufvUle^  of  Atlanta,  for  de» 
fendant  in  error. 

STEPHENS,  J.    Judgment  aflArmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 
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(161  Oa.  787) 

MITCHELL  COUNTY  •!  al.  v.  HUDSPETH. 

HUDSPETH  V.  MITCHELL  COUNTY  «t  al. 

(Nos.  2366,  2367.) 

(Supreme  Court  of  Georgia.     Aug.  10,  1921. 
Behearing  Denied  Sept.  15,  1921.) 

(ByUahus  hy  the  Court) 
I.  Enloent  tfOBiafn«s> 1 67 (0,246(4),  273, 308 
— Couaty  authorltiM  enjolaeit  frdm  ooodema- 
tag  land  for  bridge  and  approaobee  without 
oanpiiance  with  atatuto  as  to  appointment  ef 
oonimimloners;  In  suit  to  enjoin  condemna- 
tion prooeedlnge,  Jurisdiction  retained  to  de- 
termine damages;  general  Eminent  Domain 
Act  does  not  apply  to  condemnation  of  road 
and  bridge  sites;  burden  on  county  to  have 
deoree  so  molded  as  to  permit  abandonment; 
damages  for  trespass  cannot  be  avoided  by 
abandoning  road. 

Where  an  equitable  petition  alleged  that  the 
plaintiff  was  tiie  owner  of  land  on  both  sides 
of  and  abutting  a  navigable  river,  and  that  the 
county  authorities  on  each  side  of  the  stream 
joined  in  proceedings  to  condemn  a  certain 
amount  of  plaintiff's  land  under  Civil  Code 
1910,  I  5206  et  seq.,  for  the  purpose  of  build- 
ing a  public  free  bridge  across  the  river  and 
laying  out  public  roads  on  each  side  thereof 
as  approaches  thereto,  and  where  there  was 
no  compliance  with  section  640  et  seq.  of  the 
Civil  Code  of  1910,  and  the  plaintiff  prayed  for 
injunction,  damages,  etc.,  the  court  did  not  err 
in  overrulinc  a  general  demurrer  to  such  peti- 
tion. 

(a)  A  court  of  equity,  having  jurisdiction  of 
the  case  for  the  purposes  of  the  injunction, 
"will  retain  jurisdiction  in  order  to  ascertain 
^whether  damages,  if  any,  have  been  sustained 
bfj  the  plaintiff,  and  that  complete  equity  may 
be  done,  and  in  order  to  avoid  a  multiplicity 
of  suits,  etc. 

2.  Eminent  domain  ^s»  1 34  — Where  adjacent 
land  used  as  ferry,  prospective  value  for 
bridge  and  present  value  for  ferry  to  be  con- 
sidered. 

Where  one  had  land  abutting  on  both  sides 
of  a  navigable  river  on  which  she  maintains 
and  operates  a  public  toll  ferry,  and  has  other 
land  adjacent  thereto  which  is  sought  to  be 
condemned  by  the  county  authorities  of  two 
ODunties,  each  of  which  lies  upon  opposite  sides 
of  the  river,  and  the  owner  has  filed  an  equita- 
ble petition  against  both  the  counties  jointly, 
to  enjoin  them  from  proceeding  to  condemn 
her  land  under  section  5206  et  seq.  of  the  Civil 
Code  of  1910,  and  for  the  recovery  of  damages 
by  reason  of  the  taking  of  her  land  for  the 
purposes  of  building  roads  thereon  and  build- 
big  a  public  free  bridge  across  such  stream,  and 
the  approaches  thereto,  it  is  proper,  in  order 
to  arrive  at  just  and  adequate  compensation 
in  determining  the  value  of  sudi  adjacent  land 
taken  for  the  bridge  and  roads,  that  its  prp- 
flpective  value  as  a  bridge  site  and  its  present 
▼alae  as  a  ferry  site  may  be  taken  into  the  cal- 
culation. 

Error  from  Superior  Gonrt,  Mitdiell  (flin- 
ty ;  Jno.  R.  Wi^<^f  Jn^Se.' 


(108  8.B.) 

Suit  by  Sarah  A.  Hudspeth  against  Mitch- 
ell County,  and  others.  A  general  demurrer 
and  all  grounds  of  the  special  demurrer  bat 
one  were  overruled,  and  defendants  bring  er« 
ror,  and  plahitiff  files  a  cross-bill  of  excep- 
tions. Judgment  afiSrmed  on  the  main  bill 
and  reversed  on  the  cross-bill. 

Mrs.  Sarah  A.  Hudspeth  filed  a  petition 
against  Mitchell  county  and  Baker  county» 
having  for  its  purpose  the  recovery  of  dam- 
ages, and  for  injunction.  The  petition  alleg- 
ed, in  suhstance,  as  follows:  The  plaintiff  is 
the  owner  of  a  tract  of  land  on  both  sides 
of  Flint  river  at  Newton,  Ga.  The  river  is 
the  dividing  Une  between  the  counties  of 
Mitchell  and  Baker.  As  the  owner  of  the 
lands  the  plaintiff,  and  those  under  whom 
she  claims  title,  have  maintained  and  con- 
tinuously operated  a  public  toll  ferry  across 
the  river  at  Newton  in  connection  with  the 
ferry  road,  which  during  said  period  of  time 
connected  with  the  public  roads  in  Mitchell 
and  Baker  counties,  which  were  worked  and 
maintained  !by  'the  coimties  for  over  30 
years.  No  bridge  or  other  ferry  has  been  op- 
erated over  the  river  within  three  miles  dur- 
ing any  of  said  time,  except  that  a  ferry  was 
established  at  a  point  about  200  yards  down 
the  stream  from  plaintiff's  ferxy  about  20- 
odd  years  ago,  and  the  same  was  operated 
from  time  to  time  for  about  3  years,  but  has 
not  been  operated  since  that  time.  The  ferry 
and  franchise  owned  by  plaintiff  has  a  value 
of  $20,000,  and  yields  to  plaintiff  an  annual 
income  of  |1,200  over  and  above  the  cost  of 
operation. 

In  1919  Mitchell  county  ana  Baker  county, 
acting  through  their  duly  constituted  author- 
ities, having  charge  of  the  roads  and  reve- 
nues of  those  counties,  respectively,  agreed  to 
establish  and  maintain  over  the  Flint  river 
at  Newton  a  county-line  bridge,  including  ap- 
proaches thereto  on  eadi  side  of  the  river, 
the  approaches  to  connect  with  the  public 
roads  of  the  counties  on  each  side  of  the 
river.  It  was  arranged  between  those  conn- 
ties  and  the  State  Highway  Board  of  Georgia 
that  state  aid  should  be  given  to  the  counties 
in  the  construction  of  the  bridge  and  its  ap- 
proaches, and  that  the  same  would  then  be- 
come a  part  of  the  system  of  state-aid  roads 
of  Georgia,  with  all  the  rights  and  liabilities 
of  the  counties  and  the  State  Highway  Board 
as  fixed  by  the  laws  of  Georgia.  On  Febru- 
ary — ,  1920,  each  of  the  deftodants  issued 
and  published  in  the  official  gassette  of  each 
county  advertisements  for  bids  for  the  build- 
ing of  the  bridge  and  its  approaches,  as  set 
out  in  the  notice  to  bridge  contractors,  copy 
of  which  was  attached  to  the  petition.  Pur- 
suant to  the  foregoing  it  was  arranged  that 
the  bridge  and  its  approaches  should  be  built 
by  a  bridge  contractor,  and  the  contract  was 
duly  entered  into  by  the  counties  and  the 
contractor  acting  for  both  of  the  counties. 
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Pursuant  to  the  contract  the  defendants,  on 
May  1,  1920,  by  and  through  the  contractor 
(the  St.  Louis  Structural  Steel  Company, 
Inc.)  entered  upon  the  lands  of  the  plaintiff 
for  the  purpose  of  building  thereon  the  bridge 
and  Its  approaches,  and  took  exclusive  pos- 
session of  certain  described  portions  of  the 
plaintiff's  lands.  The  defendants,  through 
the  contractor,  continued  to  hold  exclusive 
possession  of  the  lands  described,  and  cleared 
from  the  same  all  trees  and  imderbrush,  and 
have  been  placing  thereon  the  bridge  and  Its 
approaches,  a  great  part  of  the  foundation 
of  the  bridge  and  Its  approaches  having  been 
completed.  Plaintiff  did  not  consent,  but  ob- 
jected to  the  taking  of  her  land  without  helng 
compensated  therefor;  but  she  made  no  ef- 
fort to  prevent  the  taking  of  the  lands  by 
force  or  legal  proceedings,  because  she  knew 
that  both  of  the  defendants  were  solvent  and 
liable  to  respond  In  damages  to  the  plaintiff 
for  the  amount  of  damages  done  her  by  the 
taking  of  her  land&  She  has  been  Injured 
and  damaged  In  the  amount  of  the  value  of 
the  land  taken,  which,  considering  Its  value 
as  a  bridge  site  and  ferry  site  and  for  other 
purposes.  Is  and  was  at  the  time  of  the  tak- 
ing of  the  value  of  $25,000;  and,  excluding 
from  consideration  Its  value  as  a  bridge  site 
and  ferry  site,  It  Is  and  was  at  the  time  of 
the  taking  of  the  value  of  $500.  The  estab- 
lishment of  the  public  bridge  and  approaches 
will  entirely  destroy  the  value  of  her  ferry 
and  Its  franchise ;  and  she  sues  for  the  dam- 
age thereby  inflicted  on  her,  as  well  as  for 
the  value  o|  the  land  taken  from  plaintiff. 
She  therefore  prays  for  judgment  against  the 
counties  jointly  for  the  sum  of  $24,500,  be- 
ing the  damage  done  to  her  by  the  taking  of 
the  land  and  the  establishment  and  operation 
of  the  bridge,  considering  the  value  of  the 
land  as  a  bridge  site  and  ferry  site  exclusive 
of  Its  other  value,  and  for  the  further  sum 
of  $500  as  the  value  of  the  land  exclusive  of 
Its  value  as  a  bridge  site  and  ferry  site.  On 
July  27, 1920,  plaintiff  was  served  with  notice 
by  the  State  Highway  Board,  pursuant  to 
section  5206  et  seq.  of  the  Civil  Code  of  1910, 
of  its  determination  to  construct  and  main- 
tain a  state-Aid  road  from  Camilla  in  Mitch- 
ell county  to.  Newton  in  Baker  county,  the 
road  to  extend  over  the  lands  owned  by  plain- 
tiff, and  that  the  State  Highway  Board  pro- 
posed to  acquire  title  by  condemnation  pro- 
ceedings *1n  accordance  with  the  laws  of 
Georgia." 

It  is  alleged  that  the  attempted  condemna- 
tion proceedings  are  illegal  and  Improper  for 
a  number  of  reasons,  one  of  which  is  that,  the 
defendants  having  already  taken  possession 
of  the  land  of  plaintiff,  sought  to  be  condemn- 
ed by  the  exercise  of  eminent  domain,  the 
power  to  proceed  and  have  the  damages  as- 
sessed as  provided '  in  the  laws  of  Georgia 
with  reference  to  the  exercise  of  the  power  of 
eminent  domain  has  been  waived  and  lost  by 


the  counties,  and  therefore  no  longer  exists 
In  their  agent,  the  State  Highway  Board. 
The  law  in  reference  to  the  exercise  of  the 
power  of  eminent  domain  provides  apparent- 
ly that  the  proceedings  for  the  assessment  of 
damages,  including  the  appeals  to  the  su- 
perior court,  shall  be,  as  to  each  piece  of 
property  sought  to  be  condemned  in  different 
counties,  had  In  the  separate  counties  where 
the  separate  pieces  of  property  are  located; 
and  this  would  result,  if  the  condemnation 
proceedings  were  allowed  to  continue,  in  har- 
assing the  plaintiff  with  a  multiplicity  of 
suits,  viz.,  a  suit  In  Baker  county  for  dam- 
ages done  by  the  taking  of  her  property  there, 
and    a    separate    and    independent   suit    In 
Mitchell  county  for  the  taking  of  her  property 
in  that  county ;  whereas  the  two  counties  of 
Mitchell  and  Baker  having  joined  in  their  act 
of  appropriating  the  property  of  plaintiff  as 
a  whole  in  both  counties,  acting  through  a 
common  agent,  the  plaintiff  has  the  right  to 
hold  the  two  counties  liable  for  the  amount 
of  damage  done  by  the  joint  act  as  joint  tort- 
feasors, and  she  has  a  right  to  sue  them 
jointly  in  one  suit,  so  as  to  have  the  whole 
matter  of  damages  adjudicated  in  one  action ; 
and  therefore  the  proceedings  for  separate 
condemnations  of  plaintiff's  separate  pieces 
of  property  should  be  enjoined  because  they 
are  illegal,  and  in  order  to  avoid  a  multiplic- 
ity of  suits.   The  value  of  plaintiff's  land  tak- 
en by  the  defendants  on  each  side  of  the 
river,  and  especially  its  value  as  a  bridge  site 
and  as  a  ferry  site,  is  an  indivisible  unit,  the 
value  of  which  cannot  be  ascertained  by  con- 
sidering the  land  taken  on  either  side  of 
the  river  separately,  nor  is  there  any  method 
or  rule  of  law  by  which  the  two  separate 
tribunals   assessing   damages   separately   In 
each   county,   under   condemnation  proceed- 
ings, could  be  required  to  consider  the  dam- 
age done  plaintiff  on  the  whole  by  taking  the 
lands   considered   In   connection  with  their 
value  as  a  bridge  site  or  a  ferry  site  and  by 
the  destruction  of  plaintiff's  ferry  franchise, 
nor  is  there  any  method  or  rule  of  law  by 
which  the  separate  tribunals  could  be  made 
to  apportion  properly  the  damages  as  be- 
tween  the   two  counties,   so  as  to  fix  tlie 
amount  thereof  for  which  each  county  is  li- 
able to  plaintiff ;  and  for  these  reasons  there 
could  be  in  this  case  no  proper  application  of 
any  adequate  and  proper  measure  of  damages 
for  the  injury  done  to  plaintiff  by  the  acts  of 
the  defendants,  if  the  same  are  considered 
in  two  separate  tribunals  under  the  condem- 
nation proceedings ;  and  therefore,  if  the  con- 
demnation proceedings  are  allowed  to  pro> 
ceed,  plaintiff's  remedy  at  law  would  be  in- 
adequate and  incomplete.     Unless  equitable 
relief  prayed  for  by  her  is  granted,  her  dam- 
ages will  be  Irreparable.    Her  prayers  are  for 
damages,  and  for  injunction  against  the  con- 
demnation proceedings. 
The  defendants  demurred  to  the  petition 
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amended,  both  generally  and  specially.  The 
court  overruled  the  general  demurrer  and 
all  the  grounds  of  the  special  demurrer  but 
one  (paragraph  6),  which  was  sustained. 
This  paragraph  appears  in  the  opinion.  To 
the  judgment  overruling  the  general  demur- 
rer the  defendants  excepted;  and  on  the 
judgment  sustaining  paragraph  6  of  the  spe- 
cial demurrer  the  plaintiff  in  her  cross^bill  of 
exceptions  assigns  error, 

Benton  Odom,  of  Newton,  and  A.  S.  John- 
Ron,  of  Camilla,  for  plaintiffs  in  error. 

Pope  &  Bennet,  of  Albany,  for  defendant 
in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  In  the  main  bill,  exception  is  taken  to 
the  overruling  of  the  general  demurrer  only. 
It  is  insisted  that  the  plaintiff  was  afforded 
an  adequate  remedy  at  law  for  the  enforce- 
ment of  whatever  rights  she  may  have  had 
under  the  Eminent  Domain  Act  of  1894,  as 
embraced  in  section  5206  et  seq.  of  the  Civil 
Ck)de  of  1910.  It  is  further  insisted  that,  in- 
asmuch as  the  condemnation  proceedings  had 
already  been  instituted  under  the  act  of  1894 
(Acts  1894,  p.  95),  they  should  continue,  and 
therefore  that  the  present  petition  should 
have  been  dismissed  in  the  court  below. 
Equitable  relief  in  the  nature  of  an  injunc- 
tion is  prayed  against  the  condemnation  pro- 
ceedings. There  can  be  no  question,  under 
the  allegations,  that  the  defendants  are  en- 
deavoring to  talEe  plaintiff's  land  without 
just  and  adequate  compensation  having  first 
been  paid;  and,  unless  the  plaintiff  has  an 
adequate  remedy  at  law,  then  the  general 
demurrer  should  have  been  overruled,  so  far 
at  least  as  the  petition  set  out  a  cause  of  ac- 
tion for  injunction.  We  are  of  the  opinion 
that  the  Eiminent  Domain  Act  of  1894,  as  em- 
bodied in  the  Civil  Code,  §  5206  et  seq.,  does 
not  apply  to  the  condemnation  of  a  road  and 
bridge  site  on  the  lands  of  another.  In  the 
case  of  Hutchinson  v.  Lowndes  County,  131 
Ga.  637  (3),  62  S.  E.  1048,  it  was  held  that— 

''The  pr^sions  embraced  in  Political  Code, 
§§  520-525,  inclusive  Xnow  section  640  et  seq. 
of  the  Civil  Code  of  1910],  were  not  repealed 
by  the  act  of  1894,  embodied  in  Civil  Code,  f 
4657  et  seq.  Xnow  section  5206  et  seq.]  or  by 
the  act  of  1900  (Acts  1900,  p.  66)." 

It  seems,  therefore,  that  in  condemning 
land  for  the  establishment  of  a  public  road 
the  counties  have  no  right  to  proceed  under 
section  5206  et  seq.,  but  must  proceed  under 
section  640  et  seq.  Section  640  provides 
that— 

"On  application  for  any  new  road,  or  altera- 
tion in  an  old  road,  the  ordinary  shall  appoint 
three  road  commissioners,  residing  as  near 
iivhere  such  road  is' intended  to  pass  as  possi- 
ble; and  if  they  find  it  a  public  utility,  they 
must  proceed  to  maris  it  out,  and  make  their 
report  under  oath  to  such  ordinaries  that  it 
was  laid  out  and  marked  conformably  to  law." 


In  the  case  of  Atnslee  v.  Morgan  County, 
151  Ga.  — ,  105  S.  B.  836,  this  court  held, 
under  the  facts  of  that  case,  that — 

"It  was  error  for  the  court  to  refuse  to  en- 
join the  county  authorities  from  proceeding  to 
condemn  the  land;  there  having  been  no  com- 
pliance with  section  6^  et  seq..  Civ.  Code 
1910.  Warren  County  v.  Todd,  150  Ga.  690, 
104  S.  B.  906." 

In  that  case  Mlorgan  county,  through  its 
board  of  commissioners  of  roads  and  reve- 
nues served  upon  Mrs.  Ainslee  a  notice  of  its 
purpose  to  condemn  a  certain  strip  of  land 
across  her  property,  to  be  used  for  the  con- 
struction of  a  public  road.  Mrs.  Ainslee  filed 
a  petition,  seeldng  to  enjoin  the  county  and 
the  individuals  constituting  the  board  of 
commissioners  from  proceeding  with  the  con- 
demnation, alleging  that  it  was  the  intention 
to  use  the  property  (condemnation  of  which 
was  sought)  for  the  purpose  of  changing  the 
location  of  an  existing  road ;  that  the  change 
was  unnecessary ;  that  it  would  result  in  the 
■destruction  of  a  number  of  valuable  shade 
trees  and  injury  to  petitioner's  property  for 
residence  purposes ;  that  no  offer  of  compen- 
sation had  been  made  to  petitioner,  etc.  The 
defendants  denied  all  the  material  allega- 
tions of  the  petition,  and  averred  that  they 
had  endeavored  to  reach  an  agreement  with 
the  plaintiff  as  to  the  price  to  be  paid  her 
for  the  land,  but  were  always  informed  that 
she  would  not  sell  any  land  to  the  county, 
etc.  After  hearing  the  evidence  both  for 
the  plaintiff  and  the  defendant,  and  after  It 
was  agreed  In  open  court  that  the  commis- 
sioners had  not  complied  with  section  640 
et  seq.  of  the  Civil  Code,  the  court  refused  to 
grant  an  injunction,  holding  that  the  county 
authorities  were  authorized  to  proceed  under 
section  5206  et  seq.  of  the  Civil  Code.  The 
plaintiff  excepted  to  the  judgment  refusing 
an  injunction,  and  this  court  reversed  the 
judgment  of  the  lower  court,  as  set  out  in 
the  headnote  above  quoted.  We  think  the 
principle  ruled  in  the  Ainslee  Case  is  con- 
trolling here,  and  that  the  defendants  could 
be  enjoined  from  proceeding  to  condemn 
plaintiff's  land  under  section  5206  et  seq.  of 
the  Qivil  Code.  We  think  also  that  defend- 
ants have  an  available  remedy  to  condemn 
land  for  road  purposes,  under  section  640  et 
seq.  of  the  Civil  Code  of  1910,  if  they  see  fit 
to  avail  themselves  of  it  But  the  court, 
clearly  having  jurisdiction  of  this  case  for 
the  purpose  of  enjoining  the  illegal  condem- 
nation proceedings,  can  retain  jurisdiction 
also  for  the  purpose  of  determining  the 
amount  of  damages  sustained  by  the  plaintiff, 
if  any,  and  in  order  likewise  to  avoid  a  mul- 
tiplicity of  suits,  etc. 

While  it  is  not  alleged  that  the  counties 
have  actually  opened  up  the  road  through  the 
plaintiff's  lands  on  both  sides  of  the  river, 
and  have  completed  the  bridge,  and  that  the 
bridge  and  road  are  now  in  actual  use  by  the 
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public,  the  petition  does  allege  that  the  coun- 
ties have  actually  taken  the  right  of  way 
and  bridge  site,  and  have  partially  completed 
the  road  and  bridge.  The  counties,  havihg 
actually  taken  plaintiff's  land,  are  liable  to 
plaintiff  for  the  value  thereof.  The  counties 
cannot  retain  plaintiff's  land  without  paying 
her  therefor ;  and  while  the  counties,  as  rul- 
ed ab»«Te,  are  not  authorized  to  condemn  land 
under  Civil  Code,  §5206  et  seq.,  nevertheless 
the  plaintiff  may  maintain  the  suit  for  the 
recovery  of  the  value  of  the  land,  or  ease- 
ment therein  actually  taken  and  appropriated 
by  the  counties  for  the  purposes  and  in  the 
manner  set  out  in  the  petition.  We  do  not 
hold  that  the  counties  may  not,  under  proper 
pleadings,  reserve  the  right  to  decline  pay- 
ment of  the  damages  finally  fixed,  and  to 
abandon  the  road  and  bridge.  In  the  circum- 
stances of  this  case,  the  burden  is  upon  the 
counties  to  have  the  decree  so  molded  as  to 
permit  them  to  decline  to  open  the  road  as  a 
public  road  and  to  be  relieved  from  the  pay- 
ment of  damages  for  the  value  of  the  right  of 
way  and  bridge  site,  in  the  event  they  shall 
determine  that  the  damages  ''transcend  the 
utility  of  such  road."  Compare  Civil  Code, 
I  687.  The  counties  could  not  relieve  them- 
selves of  the  damages,  if  any,  occasioned  by 
the  trespass,  by  abandoning  the  road;  but 
nothing  here  ruled  is  to  be  construed  as  hold- 
ing that  the  county  authorities  may  not,  by 
proper  pleadings,  be  left  by  the  decree  free 
to  abandon  the  road  and  to  decline  to  pay 
the  damages  finally  assessed  for  the  value 
of  the  plaintiff's  land. 

[2J  2.  The  court  sustained  paragraph  5  of 
the  defendants'  special  demurrer,  which  In 
part  was  as  follows: 

"In  the  fifteenth  paragraph  [of  the  petition] 
the  words  Srhich,  considering  its  value  as  a 
bridge  site  and  a  ferry  site  and  for  other  pur- 
poses, is  and  was  at  the  time  of  such  taking 
of  the  value  of  $25,000,  and'  on  the  ground 
that  (a)  said  words  and  allegations  are  irrele- 
vant, and  constitute  no  element  of  any  caase 
of  action  in  favor  of  plaintiff  against  these  de- 
fendants, and  (b)  they  present  a  daim  and 
measure  of  damages  which  is  illegal  and  not 
allowable  under  the  law,  and  which  plaintiff 
is  not  entitled  to^  and  which  should  not  be  con- 
sidered in  estimating  plaintiff's  damages.** 

The  plaintiff  in  her  cross-bill  of  exceptions 
excepted  to  this  ruling  of  the  court.  We 
think  that  the  court  erred  in  sustaining  this 
special  demurrer.  Section  781  of  the  Civil 
Code  of  1910  provides  that — 

"In  determining  the  value  of  land  taken  for 
a  bridge,  its  prospective  value  as  a  bridge  site 
and  its  present  value  as  a  ferry,  if  one  is  in 
use,  may  be  taken  into  the  calculation." 

Under  the  allegations  of  the  present  petl- 
dOD  the  land  taken  by  the  defendants  from 


the  plaintiff  was  for  the  avowed  purpose  of 
building  a  free  bridge,  and  the  approaches 
thereto,  across  the  Flint  river,  and  for  Cbis 
damage  to  her  property  she  is  entitled  to 
Just  and  adequate  compensation;  and  in  or- 
der to  ascertain  what  this  Just  and  adequate 
compensation  is,  it  seems  to  us,  while  the 
plaintiff  has  no  exclusive  right  to  establish 
and  maintain  a  ferry  on  her  land,  as  de- 
cided in  Hudspeth  v.  Hall,  111  Oa.  510.  36  S. 
B.  770,  yet  the  value  of  tlfi^  land  taken  by 
the  county  as  a  ferry  or  bridge  site,  and  the 
approaches  thereto,  together  with  all  other 
facts  and  circumstances  calculated  to  en- 
hance or  diminish  the  value  of  the  property 
taken  or  damaged,  may  be  inquired  into.  In 
the  case  of  Dougherty  County  v.  Tift,  75  Ga. 
815,  Blandford,  Justice,  delivering  the  opin- 
ion of  the  court,  said: 

'^f  Tift  was  the  owner  of  the  land  through 
which  this  stream  ran,  on  both  sides,  then,  un- 
der the  act  of  1850,  he  had  the  right  to  erect 
a  bridge  over  the  same,  and  charge  toll  for 
crossing  thereon;  and,  whether  the  bridge  be 
public  or  private,  it  belonged  to  Tift,  and,  when 
the  county  of  Dougherty  takes  his  land  and 
erects  another  bridge,  which  causes  damage  to 
Tift's  property,  he  is  entitled  to  just  compen- 
sation therefor.  Article  1,  |  8,  par.  1,  Const 
Georgia;  Code,  |  5024.  Whether  the  same  is 
a  public  or  a  private  bridge,  the  question  in 
such  a  case  is.  What  damage  has  the  party 
sustained?  and  to  ascertain  this,  the  cost  of 
erection,  the  income  derived  from  the  bridge, 
may  be  looked  to  and  considered  by  the  jury, 
together  with  all  other  facts  and  circumstances 
calculated  to  enhance  or  diminish  the  value  of 
the  property  taken  or  damaged." 

Civil  Code,  §  688,  provides: 

"In  estimating  the  value  of  land  when  taken 
for  public  uses,  it  is  not  restricted  to  its  agri- 
cultural or  productive  qualities,  but  inquiry  may 
be  made  as  to  all  other  legitimate  purposes  to 
which  the  property  could  be  appropriated.*' 


*» 


We  are  of  the  opinion  that  the  plaintiff 
may  show  the  value  of  her  land  for  any  legit- 
imate purpose  to  which  the  land  could  be  ap- 
propriated, including  Its  value  as  a  bridge 
site,  and  as  a  ferry,  if  any,  and  that  the  court 
therefore  erred  In  sustaining  the  above  por- 
tion of  paragraph  5  of  the  defendants'  special 
demurrer;    but  in  so  far  as  such  demurrer 
above  dealt  with  was  directed  at  paragraph 
16  and  a  part  of  para^aph  17  of  the  peti- 
tion, the  demurrer  was  properly  sustained  be- 
cause in  the  two  paragraphs  last  mentioned 
there  are  elements  of  damages  set  forth,  as 
a  basis  of  plaintiff's  claim  which  are  not  al- 
lowable under  the  law,  as  will  be  seen  from 
what  has  been  said  above  while  dealing  with 
the  demurrer  to  paragraph  15. 

Judgment  affirmed  on  the  main  bill  of  ex* 
ceptions,  and  reversed  on  the  cross-bill. 

All  the  Justices  concur. 
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(27  Ga.  App.  865) 

NEWCOMB  HOTEL  CO.  V.  CORBETT. 

(No.  11867.) 

<Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Aug.  81«  1921.) 

(Svllabua  by   Ihe  Court,) 

I.  iDokeepera  ^=»I0— 43DMt  entitled  to  be  ■■- 
molested  by  unjustilled  intrusion. 

A  guest  in  a  hotel  is  entitled  to  the  privacy 
of  the  room  to  which  he  has  been  assigned,  and 
to  remain  there  unmolested  from  improper  or 
unjustified  and  unreasonable  intrusion  from 
the  hotel  keeper  or  those  acting  under  his  au- 
thority. Whether  a  hotel  keeper  is  under  a 
duty  to  protect  a  guest  against  third  persons, 
it  is  not  necessary  to  be  here  decided.  See 
Newcomb  Hotel  Go.  ▼.  Corbett,  24  Oa.  App. 
533.  101  S.  B.  718;  Id.,  25  Ga.  App.  583,  103 
S.  E.  723. 


2.  Innkeepers  ^=» ID— Inference  held  authorized 
that  Intrusion  on  hotel  gueet  was  within 
soope  of  employment 

Where  a  "night  watchman"  or  "houseman*' 
of  a  hotel,  whose  duty  is  to  "Keep  order  in 
general  and  to  look  after  things  generally,"  in- 
cluding "anything  that  comes  upj'  and  who  car- 
ries a  pass  key  to  the  rooms,  and  who  is  told 
by  the  clerk  on  duty  that  there  is  "something 
wrong"  in  a  certain  room  in  the  hotel,  and  is 
re^iuested  by  the  clerk  to  go  to  that  room,  and 
where  such  watchman  or  "houseman,"  in  re- 
sponse to  the  clerk's  request,  goes  to  the  room 
and  opens  the  door  with  his  pass  key  for  the 
purpose  of  ascertaining  what  is  going  on  in  the 
room,  the  inference  is  authorized,  if  not  de- 
manded, that  the  derk  and  the  watchman  were 
acting  within  the  acope  of  their  employment, 
and  that  their  acta  were  those  of  their  em- 
ployer, and  for  which  he  ia  responsible. 


(108  8.B.) 

false  inference  he  may  draw  from  the  register, 
from  the  duty  resting  upon  him  of  knowing  to 
what  rooms  the  yarious  guests  are  assigned. 
Thus,  where  a  female  guest  has  applied  for 
lodging  at  a  hotel  and  has  signed  her  name 
upon  the  register,  without  any  prefix  to  her 
signature  or  other  indication  that  her  signature 
is  that  of  a  female,  and  is  assigned  to  a  cer- 
tain room  in  the  hotel,  the  hotel  keeper  is 
charged  with  notice  that  the  particular  room 
is  occupied  by  the  female  guest,  and  he  has  no 
right  to  assume,  from  any  false  inference 
which  he  may  afterwards  draw  from  the  char- 
acter and  handwriting  of  her  signature  on  the 
register,  that  the  person  entitled  to  occupy  the 
room  is  a  man,  and  that  the  female  guest 
properly  occupying  the  room  is  an  intruder, 
and  not  entitled  to  it.  That  the  hotel  keeper, 
possessing  actual  knowledge  of  this  fact,  may, 
when  acting  through  another  and  different 
clerk,  have  drawn  such  false  inference  from 
the  character  of  the  guest's  signature,  is  not 
a  defense  to  a  suit  against  him  by  the  guest 
for  unlawfully  entering  her  room  for  the  pur- 
pose of  ascertaining  if  immoral  conduct  is  being 
practiced  therein. 


3.  Innkeepers  ^=» ID— Entry  of  guest's  room, 
to  ascertain  whether  improper  eonduot  was 
tnuispirino,  held  to  violate  guest's  rights. 

Where  a  guest  of  a  hotel  is  occupying  his 
room,  and  is  neither  engaged  in  nor  permitting 
improper  conduct  therein,  nor  affording  any 
just  ground  to  suspect  such,  it  is  an  unjustified 
intrusion  upon  the  guest,  and  a  trespass  upon 
his  rights  incident  to  his  occupancy  of  the 
room  for  the  hotel  keeper  to  effect  an  uninyited 
and  unpermitted  entry  into  the  room  for  the 
purpose  of  ascertaining  whether  improper  con- 
duct on  the  part  of  the  guest  or  any  one  is 
transpiring  therein. 

4.  innkeepers  ^=»iO— Bound  to  know  assign- 
ment if  guests  to  room,  Irrespeotivt  of  reg- 
ister. 

Since  a  hotel  keeper  has  an  opportonity  of 
aeeing  his  guests  when  he  receives  Uiern,  he 
ia  chargeable  with  knowledge  as  to  what  guests 
are  assigned  to  particular  rooms  in  the  hotel, 
and  therefore  he  has  no  right  to  assume  that 
a  truest  who  is  occupying  a  room  to  which  he 
has  been  assigned  is  any  other  than  the  guest 
properly  entitled  to  occupy  the  room.  While, 
in  order  to  facilitate  his  business  in  handling 
hia  guests,  a  hotel  keeper  may  require  his 
gucBtB,  when  applying  for  accommodations  at 
his  hotel,  to  register  their  names  in  a  register, 
he  is  nevertheless  not  thereby  relieyed,  by  any 


6.  innkeepers  <8=»  10— Trial  <8=»2»(2)— Guest 
need  not  indicate  sex  on  register;  remark 
of  oourt  held  not  an  oKpreeslon  of  opinion, 
and  not  prejudicial. 
Byen  assuming  that,  under  the  record  as 
here  presented  the  circumstance  that  the  hotel 
clerk  was  misled  by  the  character  and  hand- 
writing of  the  plaintiff's  signature  on  the  reg- 
ister of  the  hotel  may  go  to  mitigate  the  de- 
fendant's act  and  to  show  a  lack  of  willful 
misconduct,  wantonness,  or  conscious  indiffer- 
ence to  the  plaintiff's  rights,  it  is  nevertheless 
true  that,  since  a  hotel  keeper  has  an  oppor* 
tunity  of  seeing  and  inspecting  his  guests  when 
they  apply  for  accommodation,  a  guest  is  not 
under  any  duty  to  indicate  his  or  her  sex  by 
the  name  on  the  register,  and  therefore  a  re- 
mark by  the  trial  judge,  directed  to  counsel  in 
the  presence  of  the  jury  at  the  time  such  evi- 
dence was  offered,  that  "X  do  not  think  it 
makes  any  difference  as  to  how  a  person 
writes  his  name,"  was  not  an  expression  of 
opinion  upon  any  fact  in  issue,  and  this  court 
cannot  conclude  that  it  in  any  way  operated 
to  prejudice  the  jury  against  the  defendant's 
case,  especially  in  view  of  the  fact  that  the 
trial  judge,  in  his  fair  and  impartial  charge  to 
the  jury,  instructed  them  that  in  fixing  the 
amount  of  any  damages  which  they  might  as- 
sess they  were  to  look  to  the  evidence  and  the 
circumstances  and  conditions  surrounding  the 
occurrence,  and  it  must  therefore  necessarily 
be  inferred  that  in  awarding  damages  the  jury, 
following  the  instructions  of  the  court,  con- 
sidered the  nature  and  character  of  the  signa- 
ture on  the  register  as  a  mitigating  circum- 
stance. 

6.  Case  suetalned  by  evidenoe^  and  eharge  not 
erroneous. 

This  being  a  suit  by  the  female  occupant 
of  the  room  for  damages  for  an  unjusi  and 
unwarranted  intrusion  and  trespass  upon  her 
by  the  hotel  company,  through  its  employees 
acting  within  the  scope  of  their  employment, 
while  she  was  occupying  her  room,  and  apply- 
ing the  above  rulings,  the  evidence  sustains  the 
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plaintiff's  case  as  laid;  and  the  charg^e  of  the 
court  properly  submitted  all  the  issues  to  the 
jury,  and  certain  requests  to  charge  made  by 
the  defendant,  when  not  covered  by  what  was 
actually  given  in  charge,  were  properly  refused. 

7.  Amendment  properiy  allowed. 

Under  the  above  rulings^  there  was  no  er- 
ror in  allowing  the  amendment  to  the  petition, 
excepted  to  by  the  defendant 

8.  New  trial  ^=s>76  (4)— Denial  fer  exce^lve. 
ness  of  verdict  of  $5,500  for  wrongful  intru- 
sion into  hotel  room  not  abuse  of  discretion. 

It  appearing  from  the  evidence  that  the 
plaintiff,  who  was  a  female  guest  alone  in  her 
room,  to  which  she  had  been  assigned  in  the 
hotel  of  the  defendant,  and  had  retired  and 
gone  to  bed  for  the  night,  was  aroused  by  the 
night  watchman  of  the  hotel,  accompanied  by  a 
police  o£5icer,  with  the  encouragement  of  the 
night  clerk,  after  the  plaintiff  had  telephoned 
to  the  derk  for  protection  from  the  threatened 
intrusion,  which  night  watchman,  without  the 
plaintiff's  permission  and  over  her  protest,  ac- 
companied with  a  charge,  communicated  to  her, 
that  she  had  a  man  in  the  room,  unlocked  her 
door  and  caused  the  room  to  be  entered  for 
the  purpose  of  ascertaining  if  the  charge  were 
true,  and  her  room  waa  searched  for  that  pur- 
pose, even  though  she  consented  to  the  search 
after  her  room  had  been  forcibly  entered  with- 
out her  consent,  this  court  cannot  hold*  that 
the  trial  judge  abused  his  discretion  in  not 
granting  a  new  trial  to  the  defendant  upon 
the  ground  that  the  verdict  in  the  sum  of 
$5,500  was  excessive. 

Error  from  City  Goart  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  L.  L.  Gorbett  against  the  New- 
comb  Hotel  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

E.  S.  Elliott  and  O'Byme,  Hartridge  & 
Wright,  all  of  Savannah,  for  plaintiff  in 
error. 

Robt.  L.  Ck>lding  and  Oliver  &  Oliver,  all 
of  Savannah,  for  defendant  in  error. 

STEPHENS,  J.     Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J^  concur. 


(27  Ga.  App.  867) 

VAN    KEUREN    v.    TRAVELERS'    INDEIM- 
NITY  CO.     (No.  1 1882.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  81,  1921.) 

(ISyllahus  by  the  Court,) 

I.  Insurance  «=»425— Agalnat  robbeiy  held  not 
to  cover  taking  In  dork's  presence^  unless  he 
had  actual  knowledge  of  taking;  "felonious 
taking.** 

Where  a  contract  of  insurance  insures  the 
proprietor  of  a  jewelry  store  against  robbery 
committed  on  his  premises,  which  robbery  is 
defined  in  the  policy  as  "an  overt  felonious  act 
committed  in  the  presence  of  a  custodian  and 


of  which  he  was  actually  cognizant,*'  a  feloni- 
ous taking  or  conversion  by  a  customer  of  a 
diamond  ring  on  the  premises  of  the  insured, 
even  though  done  in  the  presence  of  the  clerk 
or  custodian,  as  contemplated  in  the  policy,  is 
not  such  a  felonious  taking  as  is  insured  against 
by  the  policy,  unless  the  clerk  having  the  ring 
m  custody  had  actual  knowledge  of  its  felonious 
taking  or  conversion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Steal.] 

2.  Insurance  ^=s>635— Petition  in  action  on  poU 
Icy  Insuring  against  robbery  construed  as  al- 
leging clerk  was  cognizant  of  taking;  "actu- 
ally cognizant." 

In  a  suit  by  the  insured  against  the  insurer 
to  recover  for  a  loss  covered  by  the  above-re- 
cited clause  in  the  policy,  an  allegation  in  the 
petition  that,  after  the  clerk  or  custodian  had 
placed  a  tray  containing  rings  upon  the  coun- 
ter, the  customer  extracted  from  the  tray  a 
diamond  ring  of  a  certain  value  and  then  hur- 
riedly left  the  petitioner's  store  before  he  could 
be  apprehended  or  detained  by  the  petitioner's 
employees,  and  where  the  petition  further  al- 
leges that  such  taking  was  "a  robbery  of  jew- 
elry from  petitioner  as  covered  and  included  in 
tiie  terms  of  said  policy,"  the  petition  win  be 
construed  as  alleging  that  the  clerk  was  "actu- 
ally cognizant"  of  such  felonious  taking.  The 
general  demurrer  to  the  petition  was  therefore 
improperly  sustained. 

Error  from  Superior  Court,  Chatham  CJoun- 
ty ;   P.  W.  Meldrim,  Judge. 

Action  by  R.  Van  Keuren  against  the  Trav- 
elers' Indemnity  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Oliver  &  Oliver,  of  Savannah,  for  plalntifr 
In  error. 

Lawrence  &  Abrahams,  of  Savannah,  for 
defendant  in  error. 

STEPHENS,  J.     Judgment  reversed. 

JENKINS,  P.  J.,  and  HIIA  J.,  concur. 


(27  Qa.  App.  366> 

DIRECTOR  GENERAL  OF  RAILROADS  V. 
BEARD.     (No.  11809.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  81,  1021.) 

(8yllahu&   hy  the   Court.) 

1.  Receivers  ^=s> 1 77  — Suable  In  any  eoniity 
where  railroad  might  be  sued. 

The  receivers  of  a  railroad  corporation  ar» 
subject  to  suit  as  such  in  any  county  in  which 
the  corporation  may  be  sued  for  a  like  cause 
of  action.  Ball  v.  Mabry,  91  Ga.  781,  18  S. 
E.  64. 

2.  Carriers  «=» 1 80 (2)— initial  oanior  liable  for 
loss  on  oonnectlng  llnee  notwithstandint  lim* 
Itatlon  of  liability. 

Since  the  passage  of  the  act  of  1906  (Oa. 
li.  1906»  p.  102),  from  whidi  section  2777  of 
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the  CiTil  Code  of  1910  was  codified,  the  initial 
carrier  in  an  intrastate  shipment  ''is  liable  for 
loss  occasioned  anywhere  en  route,  whether 
on  its  own  lines  or  not,  where  it  voluntarily 
receives  the  shipment,  notwithstanding  an 
agreement  or  stipulation  in  a  bill  of  lading  lim- 
iting liability  to  loss,  damage,  or  injury  occur- 
ring on  its  own  lines."  Heath  v.  SandersriUe 
B.  Co.,  23  Ga.  App.  256  (5),  96  S.  B.  92. 

3.  Costs  «»260(  I )— Statutory  damages  award- 
ed, where  bill  of  exceptions  prosecuted  for  de- 
lay only. 

It  being  dearly  apparent  that  the  bill  of  ex- 
ceptions was  prosecuted  In  this  court  for  de- 
lay only,  the  statutory  damages  of  10  per  cent. 
(Civ.  Code  1910,  |  6213)  are  awarded  to  the 
defendant  in  error. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Action  by  T.  V.  Beard  against  the  Director 
General  of  Railroads.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

P.  Q.  Bryan,  of  Moultrie,  for  plaintiff  In 
error. 

J.  A.  Dewberry  and  A.  R.  Kline,  both  of 
Moultrie^  for  defendant  in  error. 

STEPHENS,  J.  Judgment  affirmed,  with 
damagee. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


C27  Qm.  App.  368) 
STODDARD  v. 


CAMPBELL.      (No.    1211 1.) 


(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  28,  1921.) 

(ByUabua  hy  the  Oourt,) 

1.  Death  ^=»3l(7)-- Grandmother,  given  ohild 
hy  father,  held  entitled  to  reoover  value  of 
•ervloes  In  action  for  death. 

Although  "nntn  majority"  a  child  "remains 
under  the  control  of  the  father,  who  is  entitled 
to  his  services  and  the  proceeds  of  his  lahor," 
this  parental  power  may  be  "lost,"  among  oth- 
er ways,  "by  voluntary  contract  releasing  the 
right  to  a  third  person."  Civ.  Code  1910,  S 
S021  (1);  Baves  v.  Fears,  131  Ga.  820  (2),  64 
8.  B.  269.  Where  the  father  of  a  minor  un- 
conditionally gives  him  to  the  child's  grand- 
mother, who  accepts  him,  for  several  years 
raises  him  as  her  own  child,  and  performs  for 
bim  all  parental  duties,  she  thereafter  stands 
in  loco  parentis,  and,  in  an  action  for  the  tor- 
tions  homicide  of  the  child,  where  at  the  time  of 
his  death  he  was  performing  services  of  value 
to  the  grandmother  (such  as  contributing  his 
earnings  to  her  support),  she  is  entitled  to  re- 
cover the  valne  of  his  services  until  majority. 
Atkinson  v.  Yarbrongh,  18  Oa.  App.  781,  80 
&  B.  29. 

2.  Death  ^=»3 1  (7)— Statute  held  not  to  author- 
Ize  reeovei^  by  grandmother  for  child's  death. 

Section  4424  of  the  avO  Code  of  1910, 
which  gives  to  "a  mother,  or,  if  no  mother,  a 


father,"  the  right  to  recover  "the  full  value 
of  the  life"  in  case  of  the  "homicide  of  a  child 
minor  or  sui  juris,  upon  whom  she  or  he  is 
dependent,  or  who  contributes  to  his  or  her 
support,"  being  in  derogation  of  the  common 
law  and  subject  to  strict  construction  (Robin- 
son V.  Ga.  B.  Co.,  117  Ga.  168,  169.  43  S.  B. 
452,  60  L.  R.  A.  555,  97  Am.  St.  Rep.  156), 
must  be  held  to  exclude  persons  standing  only 
in  a  quasi -parental  relation  to  the  child,  and 
not  to  authorize  a  recovery  for  the  full  value 
of  a  child's  life  by  a  grandmother  standing  in 
loco  parentis,  although  dependent  upon  the 
child's  earnings  for  her  support.  City  of  Al- 
bany V.  Lindsey,  11  Ga.  App.  573  (3),  76  a 
B.  911. 

3.  Pleading  ^=:>34(3),  204(3)— Construed  In  ah- 
senoe  of  speolal  demurrer  as  based  on  cause 
of  notion  sufficiently  alleged;  petition  In  ac- 
tion for  death,  stating  cause  of  action  for  re« 
oovei7  of  value  of  servloee,  not  demurrable. 

While,  as  a  general  rule,  allegations  of  fact 
are  to  be  construed  most  strongly  against  the 
pleader,  yet,  in  the  absence  of  special  demur- 
rer, where  the  facts  alleged  in  a  petition  are 
such  as  would  be  proper  and  adequate  to  sup- 
port one  form,  of  action,  but  inadequate,  al- 
though appropriate,  to  another  form  of  action, 
and  where  the  petition  is  ambiguous  to  the  ex- 
tent that  the  pleader's  intention  is  not  clearly 
manifest  as  to  which  form  of  action  is  relied 
upon,  the  courts  in  such  a  case,  in  endeavoring 
to  ascertain  the  plaintiff's  intention,  will  prima 
fade  presume  that  his  purpose  was  to  serve 
his  best  interest,  and  will  construe  the  plead- 
ings so  as  to  uphold,  and  not  defeat,  the  ac- 
tion. Southern  Bxpress  Go.  v.  Pope,  5  Ga. 
App.  689,  690  (2),  697,  63  a  B.  809;  BeO  v. 
State  Life  Ins.  Go.,  24  Ga.  App.  497  (5),  101 
a  B.  541;  Payton  v.  Gulf  line  Ry.  Co.,  4 
Ga.  App.  762  (2),  763,  62  S.  B.  469;  Wright 
T.  Southern  Ry.  Co.,  7  Ga.  App.  542,  545,  67 
S.  B.  272;  Dawson  Cotton  Oil  Co.  v.  Kenan, 
21  Ga.  App.  688,  692,  94  S.  B.  1037.  Under 
such  a  rule  of  construction,  while  the  petition 
here  failed  to  set  forth  a  cause  of  action  un- 
der section  4424,  it  was  good  as  against  gen- 
eral demurrer,  in  that  it  might  be  construed 
as  a  suit  for  the  recovery  of  the  value  of  the 
child's  services.  City  of  Albany  v.  Lindsey,  11 
Ga.  App.  573  (3),  578,  75  S.  B.  911;  Frasier 
V.  Ga.  R.  O).,  101  Ga.  70  (1),  72,  28  S.  B.  684; 
Augusta  Ry.  Co.  v.  Glover,  92  Ga.  132,  148,  18 
a  B.  406. 

Brror  from  Superior  Court,  Falton  County; 
W.  D.  Ellis,  Judge. 

Action  by  M.  A.  Stoddard  against  Wright 
Campbell.  Judgment  for  defendant,  and 
plaintifr  brings  error.    Reversed. 

Moore  &  Pomeroy  and  Jos.  H.  Ross,  all 
of  Atlanta,  for  plaintiff  in  error. 

Westmoreland  &  Smith,  of  Atlanta,  for 
defendant  in  error. 

JENKINS,  P.  J.    Judgment  reversed. 
STEPHENS  and  HILL,  JJ.,  concur. 
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(27  Ga.  App.  870) 

PAYNE,  Agent,  «lo.,  v.  YOUNG.    (No.  12024.) 

(Court  of  Appeals  of  Gkorgia,  Division  No.  2. 

Aug.  81,  1821.) 

(SyUdbus  by  the  Court) 

1.  Master  and  servant  ^=s>276(2)  —  Evidence 
held  to  warrant  inference  that  railroad  flag- 
man was  struck  by  train. 

Evidence  that  a  flagman  of  a  railroad  strain* 
a  few  minutes  after  having  attended  to  his  du- 
ties, in  going  back  along  a  track  to  flag  a  train, 
was  seen  sitting  on  the  outside  of  the  rails  of 
an  adjacent  track  on  the  projecting  cross-ties, 
and  that  shortly  after  a  train  had  passed  over 
the  latter  track  the  flagman  was  found  lying  by 
the  track  unconscious,  with  such  a  wound  in 
his  head  as  could  have  been  made  by  a  passing 
train,  warrants  the  inference  that  he  was  in- 
jured from  being  struck  by  a  passing  train. 

2.  Master  and  servant  ^=»278(  1 8)— Evidence 
held  to  warrant  inference  that  trainmen  saw 
or  negligently  failed  to  see  flagman  stniok  by 
train. 

Where  the  right  of  the  injured  person  to 
recover  against  the  railroad  company  is  de- 
pendent upon  the  federal  Employers'  Liability 
Act,  and  his  suit  against  the  railroad  company 
for  such  recovery  is  predicated  upon  the  alleged 
negligence  of  the  defendant  in  not  keeping  a 
lookout  on  the  train  which  injured  the  plain- 
tiff, so  as  to  discover  his  helpless  condition  on 
the  track  after  he  had  fainted  and  fallen  over 
unconscious  on  the  track,  and  in  not  stopping 
its  train  after  the  plaintiff's  presence  in  such 
helpless  and  dangerous  condition  had  become 
known  to  the  defendant,  evidence  that  the  track 
was  straight  and  unobstructed,  in  the  direction 
from  which  the  train  approached,  for  three- 
quarters  of  a  mile  beyond  where  the  injured 
person  was  found,  that  it  was  about  2  o'clock 
p.  m.  on  a  clear  day,  and  that  if  the  plaintiff's 
presence  had  been  seen  by  the  engineer  keep- 
ing a  lookout  the  train  which  injured  him  could 
have  been  stopped  in  time  to  prevent  the  injuryt 
and  that  the  train,  according  to  the  testimony 
of  the  engineer,  was  running  a  race  with  anotb> 
er  train,  and  that  this  engineer  kept  a  look- 
out, and  that  people  had  been  tn  the  habit  of  fre- 
quenting the  place  where  the  injured  person 
was  found,  warrants  the  inference  that  the 
servants  of  the  railroad  in  charge  of  an  ap- 
proaching train  saw  the  plaintiff,  or  negligently 
failed  to  see  him,  and  thereby  negligently  in- 
jur.^d  him. 

3.  Appeal  and  error  ^=»302( 3)— Master  and 
servant  ^=:>270(  1 6)— -Exception  In  motion  for 
new  trial  to  refusal  to  strike  evidence  re- 
specting matter  is  Incomplete  when  evidence 
does  not  appear;  evidence  of  habit  of  fre- 
quenting place  of  accident  on  right  of  way 
held  admissible. 

An  exception  in  a  motion  for  a  new  trial 
to  the  refusal  of  the  court  to  strike  from  the 
record  all  of  the  evidence  of  a  certain  witness 
"with  reference  to  outsiders  walking  on  or 
along  the  tracks  at  or  near  the  place  where  the 
plaintiff  alleged  he  was  injured,"  where  it  does 
not  appear  what  the  evidence  was,  is  incom- 
plete, and  presents  no  question  for  this  court 


to  pass  upon,  However,  evidence  that  persons 
were  in  the  habit  of  frequenting  the  right  of 
way  of  the  railroad  company  at  the  place  where 
the  plaintiff  was  injured  was  relevant  to  the 
issue,  and  was  properly  admitted. 

4.  Appeal  and  error  ^=»302(4)-^roood  of  mo^ 
tion  for  new  trial  complaining  of  oorrect 
oharge  because  of  failure  to  give  additional 
instructions  presents  no  error. 

An  exception  to  an  admittedly  correct  ex- 
tract from  the  charge  of  the  court,  upon  the 
ground  that  the  court  erred  in  giving  it  in 
charge,  because  the  court  failed,  in  the  extract 
quoted,  or  elsewhere  in  the  charge,  to  give  ad- 
ditional instructions,  presents  no  ground  of  er- 
ror, and  is  therefore  without  merit. 

5.  Damages  ^=»l30(l)~Verdict  for  $5,000  fer 
injury  on  head  and  pain  and  suffering  not  ex- 
cessive. 

From  the  nature  of  the  injury  which  the 
plaintiff  received  in  his  head,  and  the  pain  and 
suffering  which  it  appears  from  the  evidence  he 
underwent,  this  court  cannot  hold  that  the  trial 
judge  abused  his  discretion  in  overruling  the 
defendant's  motion  for  a  new  trial  upon  the 
ground  that  the  verdict  in  the  sum  of  $5,000 
was  excessive. 

Error  from  Superior  Court,  Habersham 
County;   J.  B.  Jones,  Judge. 

Action  by  C!arl  Young  against  J.  B.  Payne, 
Agent,  etc.  Judgment  for  plaintiiE,  and  de- 
fendant brings  error.    Affirmed. 

B.  J.  KimFsey,  of  <3omelia,  I.  H.  Sutton,  of 
Clarkesville,  and  Edgar  A.  Neely,  of  Atlanta* 
for  plaintiff  in  error. 

H.  H.  Perry  and  W.  A.  Charters,  both  of 
Gainesville,  end  Geo.  G.  Allen,  of  Tocooa, 
for  defendant  in  error. 

STEPHENS,  J.    Judgment  affirmed. 
JBNKINS,  P.  J.,  and  HILL^  J.,  concur. 


(27  Qa.  App.  a6S> 
OWENS  V.  FULLER.     (No.  12012.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  81«  1921.) 

(Syllabus  by  the  Court.) 

I.  Sales  ^5»377,  384(1)— Measure  of  damages 
for  purchaser's  breach  stated;  count  pray* 
lag  for  wrong  measure  of  damages  properly 
stricken  on  aemurrer. 

The  proper  measure  of  damages  for  the 
purchaser's  breach  of  a  contract  for  the  sale  of 
personal  property  is  the  amount  due  on  the 
purchase  money  contracted  for.  In  a  suit  by 
the  seller  against  the  purchaser,  where  the 
second  count  of  the  petition  alleged  the  con- 
tract of  sale  and  the  purchase  price  agreed 
upon  between  the  parties,  but  prayed  for  dam* 
ages  at  the  market  value  of  the  commodity 
sold,  which  alleged  market  value  was  in  ex- 
cess of  the  purchase  price  agreed  upon,  the 
second  count  was  properly,  on  this  ground* 
stricken  on  demurrer. 
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2.  Appul  and  error  ^s»i064(l)-«Charge  rafar^ 
ring  to  warranty  aa  oondltlon  bolil  not  prejn- 
dioiai;  Instruction  defining  "oonditional  oon- 
traot"  wlthont  distlngoiahlng  betwaon  oondl- 
tlona  praoadant  and  anbaaqnent  bald  not  praj* 
■dioial. 

Where  in  such  a  BOit  the  iBsne  waB  wheth- 
er or  not  the  alleged  contract  of  sale  had  been 
entered  upon,  the  plaintiff  contending  that  the 
sale  had  been  consummated  and  the  property 
had  been  deliyered  to  the  defendant  with  a 
warranty  by  the  plaintiff  that  a  sawmill,  which 
was  the  subject-matter  of  the  sale,  would  saw 
merchantable  timber,  and  the  defendant  con- 
tending that  the  property  had  been  deUvered 
to  him  by  the  plaintiff  under  an  agreement  be* 
tween  them  that  the  defendant  would  enter  in- 
to a  contract  to  purchase  the  property,  pro- 
Tided  that  the  defendant  found,  upon  testing 
the  machinery,  that  it  would  saw  a  certain 
number  of  feet  of  lumber  per  day,  it  was  not 
prejudicial  error  for  the  court,  in  the  charge  to 
the  jury,  to  refer  to  the  plaintiff*a  alleged  war- 
ranty or  guaranty  as  a  condition,  nor  (since 
there  was  no  contention  by  either  party  that 
there  was  a  contract  containing  a  conation 
subsequent)  to  define  a  conditional  contract  as 
m  contract  which  the  parties  enter  iqto  uiN>n 
certain  conditions,  and  which,  if  the  conditiona 
are  not  complied  with,  doea  not  become  bind- 
ing, without  distinguishing  between  conditiona 
precedent  and  conditions  subsequent. 

3.  Trial  ^=s>l93(2)— Inatmetion  that  oandKiana 
of  sale  wisra  for  Jury  not  axpreaslon  t1  opin- 
ion, thougli  Issue  was  wliether  sale  waa  on 
oondltlon. 

An  expression  of  an  opinion  by  the  court 
that  the  alleged  sale  was  a  conditional  one  waa 
not  made  by  charging  the  jury  "that^the  terms 
and  conditions  under  which  the  sawmill  waa 
delivered  to  the  defendant  *  *  *  is  a  ques- 
tion of  fact  for  your  consideration.*' 

4.  Appeal  and  error  <s=s>  1068  (4)— Error  In  lim- 
iting damagsa  harmlesa,  where  Jury  found 
against  plaintiff. 

Since  the  jury  found  against  the  plaintifPa 
Hvht  to  recover  in  any  .amount  in  his  suit  for 
the  breach  of  the  alleged  contract  of  sale,  any 
alleged  error  in  the  charge,  limiting  the  plaln- 
tilTa  right  to  recover  to  an  amount  less  than 
that  sued  for,  is  necessarily  harmless. 

5.  New  trial  ^=:>70— Properiy  denied  whan  ovi- 
denoa  supported  verdict 

The  charge  of  the  court  fairly  and  without 
prejudice  to  the  plaintiff  submitted  all  the  ia- 
aaea  to  the  jury,  and  the  evidence  supports  a 
verdict  for  the  defendant  in  so  far  as  it  applies 
to  the  plaintiff's  suit  for  an  alleged  breach  of 
the  alleged  contract  of  sale.  The  trial  court 
therefore  did  not  err  in  overruling  the  plaintiffs 
motion  for  a  new  triaL 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;   J.  B.  Park,  Judge. 

Action  by  S.  -R.  Owens  against  Burton  Ful- 
ler. Judgment  for  defendant,  and  plaintiff 
t> rings  error.    Affirmed. 


Sibley  &  Sibley,  of  MiUedgevllle,  for  plahi- 
tiff  in  error. 

Edward  R.  Hines  and  Geo.  S.  Carpenter, 
both  of  Milledgeville,  for  defendant  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concilP. 


(27  Oa.  App.  860) 

SAVANNAH  ELECTRIC  CO.  V.  LOWE. 

(No.  11760.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  23,  1921.) 

(8yllabu9  hp  the  Court.) 

I.  Carriera  ^=>266— False  imprisonmeat  ^s» 
7(1)— Street  oar  conduotor  may  make  aueh 
raaaaloDments  of  aeats  aa  exlgenciea  of  traf- 
flo  require;  paasenger  remaining  in  seat  oth- 
er tlHUi  that  aaaigned  him  may  be  arrested 
without  warrant 

Under  aectiona  2718  and  2719  of  tbe  Civil 
CMe  of  1910,  it  ia  not  only  the  right,  but  the 
ezpreaa  duty,  of  street  railroad  eonductora  to 
assign  all  passengers  to  seata  in  the  cars  in 
which  they  are  riding,  "so  as  to  separate  the 
white  and  colored  races  aa  much  as  practica- 
ble." To  effectuate  these  provisions  of  law 
designed  for  the  benefit  and  protection  of  both 
races,  so  aa  to  preclude  the  possibility  of  racial 
contact  and  friction,  conductors  are  invested 
with  ample  police  powers.  Under  section  2719 
it  is  a  misdemeanor  for  any  passenger,  white 
or  colored,  to  remain  in  any  seat  "other  than 
that  to  which  he  may  have  been  assigned.''  A 
reasonable  construction  of  this  power  of  a  con- 
ductor indttdes  not  only  the  right  to  thus  as- 
sign a  seat  at  the  time  a  passenger  enters  the 
car,  but  the  right  to  make  such  necessary  reas- 
signments  as  the  exigencies  of  the  traffic  may 
require.  For  a  violation  by  a  passenger  of 
the  peiial  provrsions  of  this  statute,  not  only 
may  he  be  ejected  from  the  car^  but  he  is 
subject  to  simimary  arrest  by  the  conductor, 
without  warrant.  Civ.  Code,  1910,  |  2719. 
Furthermore,  under  the  general  police  powers 
nested  in  railroad  and  street  railroad  conduc- 
tors by  section  926  and  927  of  the  Penal  Code 
1910,  any  passenger  may  be  ejected  or  sum- 
marily arrested  by  the  conductor  for  the  viola- 
tion within  his  presence  of  the  penal  provisions 
of  this  statute,  or  of  any  other  penal  statute 
or  valid  municipal  ordinance,  or  for  words  or 
acts  amounting  to  a  breach  of  the  peace. 

2.  False  Imprisonment  <=»20— Plea  of  Justlfl* 
eation  admits  detention  and  Imposes  burden 
of  showing  ground  for  arrest  without  war- 
rant. 

In  a  suit  for  false  impronment,  a  plea  of 
justification,  while  not  admitting  all  tbe  facts 
as  alleged  by  the  petition,  does  admit  the  act 
of  detention  (Smith  v.  Savannah  Electric  Co., 
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25  Ga.  App.  59.  102  S.  E.  549;  Rigden  ▼. 
Jordan,  81  Ga.  668,  7  S.  E.  857;  Civ.  Code 
1910,  S  4488);  and  where  the  arrest  is  made 
without  a  warrant,  in  order  for  the  defendant 
to  oyercome  the  prima  facie  case  thus  made  to 
arise,  it  is  incumbent  upon  him  to  plead  and 
to  prove  that  a  criminal  offense  was  committed 
by  the  plaintiff  in  the  presence  of  the  defend- 
ant or  his  agent  Civ.  Code,  S  4488;  Raueree 
y.  Chapman,  79  Ga.  574,  579,  4  S.  E.  684; 
Kerwich  v.  Steelman,  44  Ga.  198;  McPherson 
V.  Chandler,  137  Ga.  129,  130(3),  72  S.  E.  948; 
Ocean  Steamship  Co.  v.  Williams,  69  Ga.  251, 
258. 

3.  Pleading  ^=s>409(l)— InfoMnal  plea  of  Justl- 
flcation  is  suffloioiit  after  trial. 

"However  loose  and  informal  the  plea  of 
justification  may  be,  when  it  is  not  demurred 
to,  but  is  considered  by  the  parties  and  the 
court  as  a  sufficient  plea  of  that  character,  and 
a  trial  is  had  under  it,  defects  in  it  are  not  to 
be  scrutinized  after  the  trial  is  over;  indeed 
it  has  been  held  that,  where  the  parties  treat 
it  as  sufficient,  the  trial  court  should  do  so  like- 
wise." Henderson  v.  Fox,  83  Ga.  233(3),  242, 
9  S.  B.  839,  840,  dting  Bryan  v.  Gurr,  27  Ga. 
378. 

4.  Falso  imprisonment  ^s»7( I)— Passenger  not 
subjeot  to  arrest  for  violating  rule  of  Rail- 
road Commission  ea  to  seating  of  white  and 
oolored  passengers. 

The  infringement  by  a  street  railway  pas- 
senger of  the  provisions  of  some  special  rule 
or  regulation  of  the  state  Railroad  CJommission, 
providing  specifically  and  in  detail  the  manner 
and  method  whereby  the  separation  of  the  races 
is  to  be  effected,  but  which  rule  neither  does 
nor  can  (see  Southern  Ry.  Co.  v.  Melton,  133 
Ga.  277,  291,  66  S.  B.  665;  U.  S.  v.  Keitel  [D. 
C]  157  Fed.  396;  U.  8.  v.  Sandefuhr  [D.  C] 
145  Fed.  49,  51)  impose  a  penalty  upon  the 
passenger  for  its  violation,  while  author- 
izing expulsion,  does  not  authorize  his  arrest, 
in  the  absence  of  disorderly  conduct.  Thus, 
the  rule  of  the  state  Railroad  Commission,  in- 
troduced in  evidence  by  the  defendant,  and 
given  in  charge  by  the  court,  providing  ''that 
the  Savannah  Electric  Company,  in  seating 
passengers  on  all  of  its  cars,  shall  seat  white 
passengers  from  the  front  of  the  car  towards 
the  rear,  and  colored  passengers  from  the 
rear  of  the  car  towards  the  front,  and  that  con- 
ductors shall  be  required  to  enforce  this  rule 
strictly  by  requiring  colored  passengers,  begin- 
ning with  the  first  seat  m  the  rear,  to  occupy 
such  seat  to  its  capacity  before  taking  the  next 
seat  in  front,  and  so  on,''  while  having  the  full 
effect  of  a  valid  and  binding  civil  statute 
(Union  Dry  Goods  Co.  v.  Ga.  Public  Service 
Corp..  142  Ga.  841,  846,  83  S.  E.  946,  L.  R.  A. 
1916E,  358;  Civ.  Code  1910,  |  2663),  and 
while  under  the  statute  law  it  might  be  held  to 
have  penal  force  as  against  the  common  car- 
rier, its  officers,  agents,  or  employees  (Civ. 
Code  1910,  IS  2666,  2667,  2668)  does  not  nor 
does  it  purport  to  provide  a  penalty  for  its 
violation  by  a  passenger;  and  consequently 
the  infringement  of  such  a  rule  by  a  passen- 
ger, unless,  as  here,  it  amounts  also  to  a  viola- 
tion of  the  statute,  would  not,  in  the  absence 
of  disorderly  conduct,  authorize  his  arrest. 


5.  False  Imprisonment  ^s»40— >Munlolpal  cor* 
porations  <$==>! 2 l^^treet  Railroads  ^=>70— 
Trial  ^s»39»Readlng  pleaded  ordinances  to 
oourt  without  objection  held  equivalent  to 
formal  tender;  validity  of  ordinance  is  ques- 
tion for  oourt;  separate  coaoh  ordinaaoe 
held  in  oonfllot  with  order  of  Railroad  Com- 
mission; Instruction  as  to  effect  of  ordinanoe 
on  street  car  passenger's  right  to  retain  seat 
held  confusing,  notwithstanding  another  In- 
struction. 

The  plaintiff,  in  her  petition  against  the 
street  railway  company,  set  forth  certain  mu- 
nicipal ordinances  of  the  city  of  Savannah 
which  she  alleged  had  be&i  violated  by  the  de- 
fendant, and  which  in  effect  provide  for  the 
furnishing  of  separate  accommodations  for 
white  and  colored  street  railway  passengers, 
by  providing  either  separate  cars  or  dividing 
the  same  car  into  separate  divisions,  each 
marked  and  designated  by  a  described  sign  or 
placard  so  as  to  indicate  for  which  race  such 
part  of  the  car  is  maintained.  These  ordinnces 
further  provide  that  any  conductor  or  other 
official  operating  a  street  car  not  so  provided 
with  indicating  signs  shall  be  guilty  of  a  crim- 
inal offense,  and  that  any  person  ^'willfully  oc- 
cupying as  a  passenger"  any  part  of  a  car 
other  than  that  so  set  apart  and  designated  for 
persons  of  his  or  her  color  shall,  on  conviction, 
be  punished  as  for  disorderly  conduct.  On  the 
trial  the  ordinances  were  not  formally  intro- 
duced in  evidence,  and  the  defendant  company 
excepts  to  the  cliarge  of  the  court  relative 
thereto,  (1)  because  the  ordinances,  for  the 
reason  that  they  were  not  formally  tendered  in 
evidence,  were  not  properly  before  the  court 
at  all;  (2)  because  the  court  erred  in  instruct- 
ing the  jury  that  "if  there  is  a  conflict  be- 
tween the  state  law  and  the  city  ordinances, 
then  the -state  law  takes  preference,"  the  con- 
tention being  that  any  question  of  such  a  con- 
flict was  purely  a  question  of  law  for  determi- 
nation by  the  court;  and  (3)  because  the  court 
charged  in  reference  to  the  ordinances  as  fol- 
lows: *'I  want  you  to  bear  in  mind,  however, 
that  if  you  find  in  this  case  that  this  plaintiff 
was  not  occupying  a  seat  reserved  under  the 
dty  ordinance  for  white  passengers,  and  where 
under  the  law  she  had  a  right  to  be,  then  she 
had  a  right  to  decline  to  move  therefrom,  and 
there  would  be  no  right  on  the  part  of  the  con- 
ductor to  arrest  her  or  expel  her  from  the 
car."    Held: 

(a)  While,  in  the  absence  of  proof,  the  court 
cannot  ordinarily  take  judicial  cognizance  of 
municipal  ordinances  (Collier  v.  SchoenberSt 
26  6a.  App.  — .  106  S.  E.  581),  yet  where,  as 
here,  the  ordinances  have  been  pleaded  in  the 
petition,  and  the  trial  court  has  certified  that 
"while  the  ordinances  pleaded  were  not  formally 
tendered  in  evidence,  they  were  read  to  the 
court  in  the  presence  of  the  jury,"  such  treat- 
ment of  them  by  counsel  without  objection  will 
be  taken  as  equivalent  to  a  formal  tender.  Qa. 
Excelsior  Co.  v.  Hartfelder-Oarbutt  Co.,  12  Qa. 
App.  797,  78  S.  E.  611. 

(b)  Any  question  as  to  the  validity  of  a  ma- 
nicipal  ordinance  and  whether  or  not  it  con> 
flicts  with  a  state  statute  is  properly  a  questioa 
of  law  to  be  determined  by  the  court.  As  we 
construe  these  ordinances,  they  do  in  a  sense 
conflict  with  the  plan  and  method  of  procedure 
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•outlined  by  the  rule  of  the  Railroad  Gommis- 
fiion;  and  since  the  Commission  has  jurisdic- 
tion of  the  subject-matter,  its  order  has  supe- 
rior and  binding  force  and  effect  as  a  civil  rule, 
to  the  exclusion  of  the  municipal  ordinance 
which  attempts  to  legislate  otherwise.  Conse- 
quently^ while  it  is  true  that  the  court  charged 
the  jury  that  even  a  violation  by  the  defendant 
company  of  any  obligation  sought  to  be  im- 
posed upon  it  by  the  ordinances  would  not  jus- 
tify the  plaintiff  in  transgressing  the  statute 
law,  still  it  seems  reasonably  possible,  if  not 
probable,  that  the  excerpts  from  the  charge 
quoted  relating  to  the  ordinances  might  have 
been  confusing  to  the  jury,  on  the  theory  that, 
since  the  plaintiff  was  undoubtedly  occupying 
the  rear  portion  of  the  car  (either  the  second 
or  third  seat  from  the  rear),  she  was  therefore 
within  her  legal  rights  under  the  ordinances  in 
so  remaining,  despite  the  direction  of  the  con- 
ductor acting  under  the  duty  and  authority  of 
the  statute  law  that  she  exchange  her  seat  so 
as  to  occupy  one  further  back. 

6.  False  imprisonmeiit  ^=»25— Evidenoe  of 
good  character  admissible  on  question  of 
damages  when  good  eharacter  alleged. 

The  character  of  the  person  seeking  dam- 
ages for  false  imprisonment  is  not  ordinarily 
in  issue,  so  far  as  the  mere  right  to  recover  is 
concerned;  but  where  the  petition  alleges  good 
character,  which  allegation  is  denied  by  the 
answer,  evidence  in  support  of  good  character 
become!  relevant  in  the  consideration  of  the 
amount  of  damages.  Fire  Ass'n  of  Philadelphia 
y.  Fleming,  78  Ga.  .733(2),  3  S.  B.  420;  19 
Cyc.  365. 

7.  False  Imprisonment  ^=s>7(l) —  Passenger 
properly  arrested  for  refusing  to  obey  con- 
ductor's direction  to  change  seats. 

Under  the  statute  law  (Civ.  Code  1910,  H 
2718,  2719),  set  forth  in  the  first  division  of 
the  syllabus,  and  under  the  undisputea  evidence 
In  the  case,  the  conductor  was  acting  within 
the  reasonable  scope  of  his  rights,  duty,  and 
authority,  in  directing  the  plaintiff  to  exchange 
her  seat  for  another  located  behind  her,  the 
purpose  being  in  this  way  to  '"separate  the 
white  and  colored  races  as  much  as  practica- 
T>le;"  and  since,  under  such  circumstances,  the 
statute  makes  it  a  misdemeanor  for  any  pas- 
senger, white  or  colored,  to  remain  in  any  seat 
"other  than  that  to  which  he  may  have  been 
assigned,'*  the  undisputed  refusal  of  the  plain- 
tiff to  obey  such  direction  authorized  her  ar- 
rest, and  consequently  she  could  not  be  en- 
titled to  damages  therefor. 

Brror  from  Cl^ty  Court  of  Savannah ;  Da- 
vis B^reeman,  Judge. 

Action  by  Genevive  Lowe  against  the  Sa- 
vannah Electric  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Lawrence  ft  Abrahams,  of  Savannah,  for 
plaintiff  in  error. 

Oliver  &  Oliver,  of  Savannah,  for  defendant 
Iji  error. 

JENKINS,  J.  P.    [1-7]  The  plahitiff  was  a 
passenger  of  the  defendant  street  railway 


company.  She  brought  suit  for  damages  on 
account  of  ber  alleged  unlawful  arrest  by 
the  conductor  of  the  defendant  company. 
The  company  entered  a  plea  of  justification 
based  on  the  ground  that  the  plaintiff  had 
violated  the  regulations  pertaining  to  the 
separation  of  the  races.  No  objection  was 
made  as  to  the  sufficiency  of  the  plea  of  Jus- 
tification, but  the  case  was  tried  upon  the 
theory  set  up  by  a  defense  of  that  character. 
The  Jury  found  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $537,  and  the  defend- 
ant company  brought  its  exceptions  to  this 
court. 

Section  2717  at  the  CivU  Code  (1910)  pro- 
vides that — 

"All  railroads  doing  business  in  this  state 
shall  furnish  equal  accommodations,  in  separate 
cars,  or  compartments  of  cars,  for  white  and 
colored  passengers;  but  this  section  shall  not 
apply  to  sleeping  cars.*' 

This  section  manifestly  does  not  apply, 
however,  to  street  cars.  These  are  dealt  with 
in  the  next  section  (section  2718),  which  pro- 
vides: 

''AH  conductors  or  other  employees  in  charge 
of  such  cars  shall  be  required  to  assign  all  pas- 
sengers to  their  respective  cars,  or  compart- 
ments of  cars,  provided  by  the  said  companies 
under  the  provisions  of  the  preceding  section; 
and  all  conductors  of  dummy,  electric,  and 
street  cars  shall  be  required,  and  are  hereby 
empowered,  to  assign  all  passengers  to  seats 
on  the  cars  under  their  charge,  so  as  to  sep- 
arate the  white  and  colored  races  as  much  as 
practicable;  and  all  conductors  and  other  em- 
ployees of  railroads  and  all  conductors  of  dum- 
my, electric,  and  street  cars  shall  have,  and  are 
hereby  invested  with,  police  powers  to  carry 
out  said  provisions.' 


tt 


For  a  failure  to  obey  the  requirements  of 
this  section  passengers  are  penalized  by  sec- 
tion 2719,  as  follows : 

"Any  passenger  remaining  in  any  car,  or 
compartment,  or  seat,  other  than  that  to  which 
he  may  have  been  assigned,  shall  be  guilty  of 
a  misdemeanor." 

The  court  on  the  trial  gave  in  charge  to 
the  Jury  these  two  latter  sections  of  the  Code, 
and  also  the  rule  of  the  railroad  commission 
of  Georgia  quoted  in  the  fourth  headnote,  to 
the  effect  that  conductors  of  the  Savannah 
Electric  Company  should  require  ''colored 
passengers,  beginning  with  the  first  seat  in 
the  rear,  to  occupy  such  seat  to  its  capacity 
before  taking  the  next  seat  in  front,  and  so 
on."  The  plaintiff  in  her  petition  pleaded 
certain  municipal  ordinances  of  Savannah, 
the  provisions  of  which  she  contended  had 
been  violated  by  the  defendant  company. 
These  ordinances  were  read  in  the  presence 
of  the  Jury,  without  objection,  and  were 
treated  in  the  charge  of  the  court  as  indicat- 
ed in  the  syllabus.    They  read  as  follows: 
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'AH  eompanies,  persons,  Ann 8,  and  assoda- 
tions  operating  street  cars  in  the  city  of  Savan- 
nah are  hereby  required  to  fnmiah  separate  ac* 
commodations  for  white  and  colored  passengeri, 
and  all  white  and  colored  passengers  occupy- 
ing seats  in  street  cars  in  the  dty  of  Savan- 
nah are  her4by  required  to  occupy  the  respec- 
tive cars  or  divisions  of  cars  provided  for 
them,  so  that  the  white  passengers  shall  oc- 
cupy only  the  cars  or  division  of  cars  provided 
for  white  passengers,  and  the  colored  pasaen- 
gera  shall  occupy  only  the  cars  or  divisions  of 
cars  provided  for  the  accommodation  of  colored 
passengers.  All  companies,  firms,  persons, 
and  associations  operating  street  cars  in- the 
dty  of  Savannah  shall  furnish  such  separate 
accommodations,  at  their  option,  by  the  opera- 
tion together  of  two  or  more  cars,  providing 
separate  cars  for  white  passengers  and  separate 
cars  for  colored  passengers,  or  by  furnishing 
separate  accommodations  for  white  and  colored 
passengers  in  the  same  car.  When  separate 
accommodation  is  furnished  for  white  and  col- 
ored passengers  in  the  same  car  the  front  part 
of  the  car  shall  be  designated  for  white  pas- 
sengers, and  the  rear  part  of  the  car  for  col- 
ored passengers.  When  two  or  more  cars 
are  operated  together,  thus  providing  separate 
car  or  cars  for  white  passengers,  and  separate 
car  or  cars  for  colored  passengers,  the  front 
car  or  cars  shall  be  designated  for  white  pas- 
sengers and  the  rear  car  or  cars  for  colored 
passengers.  The  cars,  or  parts  of  cars,  fur- 
nished for  white  and  colored  passengers  re- 
spectively shall  have  placed  conspicuously  at 
each  end  of  the  car,  or  part  of  car,  signs  in 
plain  letters,  not  less  than  two  inches  high, 
indicating  by  the  words  'white*  or  'colored,' 
as  the  case  may  be,  that  such  car,  or  part  of 
car,  is  provided  for  the  use  of  white  passen- 
gers or  colored  passengers,  as  the  case  may 
be;  and  when  open  cars  to  be  entered  from 
the  side  of  the  cars  are  provided  for  the  accom- 
modation of  both  white  and  colored  passengers, 
additional  such  signs  shall  be  provided  and 
placed  conspicuously  on  the  side  of  the  cars 
so  as  to  indicate  thereby  the  portion  of  the 
car  to  be  used  by  white  and  colored  passen- 
gers respectively.** 

"Any  officer,  agent,  or  employee  of  any  com- 
pany, person,  or  firm,  who  shall  as  superin- 
tendent or  other  officer  of  such  company,  or 
as  conductor,  motorman,  or  other  employee  of 
such  company,  operate  any  car  not  so  provided 
with  signs  on  the  streets  of  the  city  of  Savan- 
nah for  the  transportation  of  passengers,  shall 
upon  conviction  thereof  be  fined  not  more  than 
one  hundred  ($100)  dollars,  or  by  imprisonment 
not  more  than  thirty  (30)  days  for  each  such 
offense ;  and  any  white  person  willfully  occupy- 
ing as  a  passenger  any  car  or  part  of  car  not 
so  set  apart  and  provided  for  white  passengers, 
and  any  colored  person  willfully  occupying  as  a 
passenger  any  car  or  part  of  car  not  so  set 
apart  and  provided  for  colored  passengers,  shall 
be  deemed  guilty  of  disorderly  conduct,  and 
shall  be  punished  by  fine  not  exceeding  one 
hundred  ($100)  dollars,  or  by  imprisonment 
not  exceeding  thirty  (30)  days. 


t* 


It  would  seem  from  the  record  that  the 
car  was  not  divided  into  separate  divisions  or 
compartments,  but  that  placards  indicating 
the  method  of  seating  the  races  were  placed 


In  the  front  and  rear  of  the  car.  There  is  a 
conflict  in  the  testimony  as  to  which  particu- 
lar seat  the  plaintiff  occupied  as  a  passenger 
upon  the  occasion  in  question.  According 
to  the  conductor's  evidence  it  was  the  thixtl 
seat  from  the  rear.  According  to  her  own 
evidence  (whidti,  however,  is  not  exactly  dear 
on  this  point)  it  might  seem  that  she  occupied 
the  second  seat  from  the  rear.  Without  going 
into  the  testimony  of  the  conductor,  but  set- 
ting forth  the  transaction  solely  according  ti> 
the  version  given  by  the  plaintiff  herself,  the 
record  shows  that  she  testified  as  follows: 

"Onie  conductor  came  and  touched  me  on  the 
shoulder  and  asked  me  to  move,  that  two  white 
ladies  were  seated  directly  behind  me.  *  *  * 
Why  didn't  I  move.  Well,  the  ladies  were 
pointed  to  two  seats  above.  The  two  ladies 
were  seated  in  the  rear  of  me,  and  after  they 
were  seated  I  didn't  see  any  reason  to  move. 

*  *  *  I  simply  looked  directly  behind  me  to 
see  the  people  who  called  my  attention  to  it. 
I   saw  two   white  ladies  directly  behind  me. 

*  *  *  Why  did  I  undertake  to  tell  them 
where  to  be  seated,  where  they  wanted  to  be 
seated?  They  were  seated  in  the  colored  por- 
tion of  the  car.  *  *  *  As  to  why  I  did  not 
move  back  when  my  attention  was  called  to  it? 
Well,  I  would  have  moved  back,  but  the  ladies 
did  not  say  anything,  and  they  simply  were 
able  to  move  up." 

Referring  to  a  different  and  later  incident^ 
when  all  the  seats  in  front  of  her  were  oc- 
cupied, and  she  was  again  directed  to  change 
her  seat,  she  testified: 

"I  said,  'Why  should  I  move?  You  haven't 
given  me  any  reason.'  I  didn't  look  back  to 
see  whether  there  were  any  other  white  folks 
on  the  car.  He  said,  'There  is  a  white  man 
and  a  white  boy?  I  said,  'Is  that  so?  I  did 
not  know  that.'  After  speaking  to  me  like 
that,  I  saw  the  man  and  boy  sitting  down.  I 
did  not  think  of  color  any  more.  I  sat  there, 
and  didn't  pay  any  more  attention.  *  *  *  It 
is  not  true  that  the  conductor  told  me  three 
times  to  move  to  the  rear  seat  and  I  refused: 
he  told  me  twice. 

"Q.  But  at  this  particular  time  he  told  you 
to  move,  and  you  saw  the  white  man  and 
white  boy  were  forced  to  sit  in  the  negro  com- 
partment, and  the  conductor  asked  you  to  move. 
Now  I  ask  you  to  tell  the  jury  why  you  didn't 
reply  to  the  conductor.  A.  Well,  this  is  the 
point  that  I  looked  at  then.  It  was  a  man  and 
boy.  Had  it  been  ladles  I  would  have  readily 
gotten  up. 

"Q.  So  that,  if  it  had  been  ladies,  you  would 
have  moved,  but  being  a  man  and  boy,  yon  re- 
fused to  move?    A.  Yes,  sir." 

Thus,  from  the  testimony  of  the  plalntifT 
herself,  whatever  question  might  suggest 
itself  as  to  the  reasonableness  of  the  direct 
tion  given  her  in  the  first  instance  by  the  con- 
ductor, it  would  seem  dear  and  undisputed 
that  on  the  second  occasion  the  plaintiff  re- 
fused to  exchange  her  seat  for  another  in  her 
rear,  although  the  car  in  front  of  her  at  that 
time  was  filled  with  white  passengers,  and 
white  passengers  were  standing  or  aittlng  ii^ 
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her  rear,  and  tbat  tbe  reason  i^ven  by  ber ) 
for  ber  refusal  on  tbis  occasion  was  tbat  tbe 
persons  In  ber  rear  were  not  ladles.  Tbere 
was  otber  testimony  given  for  tbe  defendant 
wblcb  would  afford  plain  and  palpable  justi- 
fication for  tbe  arrest,  but  wblcb,  for  tbe 
purposes  of  tbis  decision.  It  Is  not  tbougbt 
necessary  to  Incorporate. 

As  we  understand  tbe  case,  tbe  question  Is 
solely  wbetber  tbe  defendant  was  authorized 
in  arresting  tbe  plaintiff  on  account  of  ber 
violation  of  tbe  statute  law,  as  properly  ad- 
ministered by  tbe  officers  and  servants  of  tbe 
defendant  company.  It  is  not  wbetber  sbe 
may  bave  violated  also  tbe  provisions  of  tbe 
valid  dvil  rule  of  tbe  Railroad  Commission, 
or  wbetber  either  sbe  or  tbe  defendant  vio- 
lated or  observed  tbe  provision  of  tbe  mu- 
nicipal ordinances. 

Judgment  reversed. 

STEPHENS  and  HILL,  J  J.,  concur. 


(182  N.  C.  2) 

ELIZABETH  CITY  MILLING  CO.  v.  PHIL- 
LIPS&  CO.    (No.  15.) 

(Supreme  Court  of  North  Carolina.    Sept.  14, 

1921.) 


I.  Sales  ^=> 1 75— Buyer  held  to  have  broken 
coBtraot  by  canoellatlon  for  refusal  to  deliver 
oontranr  to  its  terms. 

Where  plaintiff  had  agreed  to  buy  potatoes, 
to  be  shipped  25  per  cent  in  November,  25  per 
cent,  in  December,  25  per  cent,  in  January  and 
Febraary,  and  25  per  cent,  in  March,  and  later 
demanded  50  per  cent  to  be  shipped  in  De- 
cember and  the  remaining  50  per  cent  also  in 
Oecember,  or  half  in  December  and  half  in 
January,  and,  on  the  refusal  to  ship  as  ordered, 
canceled  the  contract,  it  is  guilty  of  a  breach 
of  contract  and  cannot  recoyer  for  failure  to 
deliver. 

2.  8alee  ^=>384(  I  )~Measure  of  damagee  for 
boyer'e  oancellatlon  stated. 

Where  contract  for  the  sale  of  potatoes, 
by  which  buyer  paid  down  50  cents  per  barrel 
and  was  to  get  a  deduction  for  frozen  potatoes, 
wa«  later  canceled  by  the  buyer,  the  seller 
^was  properly  permitted  to  recover  the  differ- 
ence between  the  contract  price  and  the  price 
realized  by  the  sale  of  the  potatoes  whose  de- 
livery was  improperly  refused  less  the  amount 
of  the  deposit  of  50  cents  per  barrel  for  those 
not  delivered,  and  less  tbe  value  of  frozen  po- 
tatoes delivered  under  the  contract 

Appeal  from  Superior  Court,  Pasquotank 
County ;  Allen,  Judge. 

Action  by  the  EJlizabeth  City  Milling  Com- 
pany  against  Phillips  &  Co.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  No 
error. 

TtiH  was  an  action  upon  a  contract,  made 
by    correspondence,  for  the  delivery  by  de- 


fendant to  the  plaintiff  at  Elizabeth  City 
of  1,000  sacks  of  seed  Irish  potatoes  to  be 
shipped  subject  to  weather  hazards,  and 
upon  receipt  of  written  order  from  the  plain- 
tiff for  shipment.  The  plaintiff  deposited 
with  the  defendant  the  sum  of  50  cents  per 
sack  in  advance.  The  defendant  agreed  to 
refund  to  plaintiff  the  purchase  price  per 
sack  for  all  potatoes  frozen  before  delivery. 
The  defendant  actually  delivered  only  440 
sacks,  of  which  12  sacks  were  frozen,  and 
the  liability  therefor  acknowledged. 

The  plaintiff  brings  this  action  for  $280^ 
being  the  refund  of  50  cents  per  sack  de- 
posited for  the  560  sacks  not  delivered;  for 
^52.80,  being  the  purchase  price  for  the  12 
sacks  of  frozen  potatoes,  and  $806,  alleged 
profit  which  plaintiff  would  have  made,  if 
potatoes  had  been  delivered  according  to 
contract  The  first  two  items  were  not  dis- 
puted, but  the  defendant  contended  that  it 
was  relieved  of  shipping  the  potatoes  on 
account  of  weather  conditions,  and  also  by 
reason  of  the  congestion  of  traffic  caused  by 
the  war,  and  also  pleaded  as  a  counterclaim 
that  by  reason  of  the  failure  of  plaintiff  to 
take  the  potatoes,  when  offered  within  the 
time  specified,  it  was  forced  to  sell  the  same 
at  a  price  below  the  contract  The  jury 
found  all  Issues  in  favor  of  the  defendant, 
and  assessed  the  sum  due  the  defendant  at 
$288.75,  and  from  the  judgment  plaintiff  ap- 
pealed. 

Meekins  &  McMullan  and  Thompson  &  Wil> 
son,  both  of  Elizabeth  City,  for  appellant 

Ehringhaus  &  Small,  of  Elizabeth  City^ 
for  appellee. 

CLARK,  C.  J.  By  the  contract  which  was 
made  September  7,  1917,  it  was  provided 
that  the  potatoes  should  be  shipped  '^be- 
tween January  1  and  February  1,  1918.'* 
Owing  to  congestion  in  freight  shipments 
caused  by  the  war  the  contract  was  changed, 
as  appears  by  the  correspondence,  to  provide 
that  the  potatoes  should  be  shipped*  "25 
per  cent,  last  of  November,  25  per  cent  in 
December;  25  per  cent,  in  January  and 
February,  and  25  per  cent  in  March."  Tte 
plaintiff  failed  to  order  any  shipment  in 
November,  but  demanded  50  per  cent,  to  be 
shipped  in  December  and  the  remaining  50 
per  cent  also  in  December,  or  half  ih  De- 
cember and  half  in  January.  These  demands 
were  not  assented  to  by  the  defendant  and 
were  contrary  to  the  amended  contract  as 
above  set  out  On  March  13  the  plaintiff 
canceled  the  order  and  refused  to  take  the 
remainder  of  the  potatoes  though  the  de- 
fendant had  under  the  terms  of  the  contract 
all  the  month  of  March  to  complete  delivery. 
The  plaintiff  received  about  25  per  cent  of 
the  potatoes  during  December,  and  in  Janu- 
ary another  rtiipment  covering  the  deliver^ 
ies  agreed  on  for  February.     No  written 
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orders  were  given  for  November,  and  the 
contract  was  canceled  by  plaintiff  March 
13,  before  the  time  for  the  final  deliveries 
had  expired. 

[1,  2]  The  plaintiff  had  no  right  to  re- 
cover npon  his  own  showing,  according  to 
which  he  had  breached  the  contract  in  four 
particulars.  He  was  entitled  to  recover 
nothing,  and  the  defendant  was  properly  per- 
mitted to  recover  for  its  damage  by  reason 
of  the  cancellation  of  its  order,  after  deduct- 
ing the  amount  in  hand;  i.  e.,  60  cents  per 
barrel  for  the  potatoes  not  delivered,  and 
for  the  frozen  potatoes.  That  is,  the  de- 
fendant recovered  the  difference  between 
the  contract  price  and  the  price  realized  by 
the  sale  of  the  potatoes  whose  delivery  was 
improperly  refused,  less  the  amount  of  the 
deposit  of  60  cents  per  barrel  for  the  pota- 
toes not  delivered,  and  proper  credit  was 
also  given  to  the  plaintiff  for  the  frozen 
potatoes. 

No  error. 


(182  N.  C.  9) 

HIPP  V.  E.  I.  DUPONT  DE  NEMOURS  &  CO. 

at  ai.    (No.  441.) 

(Supreme  CSourt  of  North  Carolina.    Sept.  14, 

1921.) 

1.  Pleading  ^=s>2 1 4 (2)— Demurrers  admit  all 
faets  sufflolently  pleaded. 

A  demurrer  admits  all  facts  sufficiently 
pleaded. 

2.  Judgment  ^»693  —  Judgment  against  hus- 
band eulng  for  Injuries  not  ree  Judicata  as 
to  negligence  as  against  wife  suing  for  dam- 
ages resulting  to  her. 

The  wife  not  being  party  to  action  by  hus- 
band for  personal  injuries  to  him,  the  judgment 
against  him  is  not  conclusive  as  to  negligence 
against  her  suing  for  the  damages  resulting 
to  her  from  the  alleged  negligent  injury  of  him. 

3.  Husband  and  wife  «=s>209(4)— Wife  may  sue 
for  her  damages  from  negligent  Injury  of  hus- 
band. 

In  view  of  the  status  and  rights  of  married 
women  under  Const.  1868,  art.  10,  S  6,  and 

0.  S.  I  2513,  a  wife  may  sue  for  damages  to 
her  from  negligent  injury  of  her  husband,  but 
can  recover  nothing  which  he  could  recover  or 
which  in  case  of  his  death  from  the  injury  his 
personal  representatives  could  recover. 

Appeal  from  Superior  Ck>Qrt,  Mecklenburg 
County;    Harding,  Judge. 

Action  by  Mrs.  W.  B.  Hipp  against  the  E. 

1.  Dupont  de  Nemours  &  Co.  and  another. 
From  Judgment  overruling  demurrer  to  the 
complaint,  defendants  appeal.     Affirmed. 

The  plaintiff,  who  is  the  wife  of  W.  B. 
Hipp,  brings  this  action  alleging  that  her 
husband,  while  working  as  an  employee  of 
the   defendant   company  in   Hopewell,   Va., 


was,  "seriously,  painfully,  and  permanent- 
ly injured  as  a  proximate  result  of  the  care- 
lessness and  negligence  of  the  defendants," 
setting  out  the  manner  in  which  he  was  in- 
jured and  the  extent  of  such  injuries  and  the 
expense,  and  that,  under  the  law  of  Vir- 
ginia, which  is  set  out,  the  plaintiff  was  en- 
titled, as  a  married  woman,  to  sue  and  be 
sued  as  if  she  were  unmarried,  and  to  own 
and  control  her  property  as  fully  as  if  she 
had  remained  single,  and  that  neither  she 
nor  her  husband  have  received  anything 
whatever  from  the  defendants  in  the  way 
of  damages  for  the  serious  injuries  inflicted 
on  him;  and  that  her  husband  brought  action 
in  Virginia,  but,  notwithstanding  three  sepa- 
rate Jury  verdicts  afforded  him,  the  Court  of 
Appeals  of  that  state  rendered  Judgment 
against  him  upon  demurrer  to  the  evidence; 
that  the  plaintiff  is  entitled  notwithstanding 
to  recover  in  this  Jurisdiction,  she  having 
obtained  service  upon  the  defendants,  for  the 
personal  Injuries  inflicted  on  her  by  the  in- 
Jury  to  her  husband.  The  defendants  de- 
mur upon  the  ground  that  it  appears  upcm 
the  face  of  the  complaint  that  Judgment  has 
been  rendered  in  Virginia,  that  her  husl>and 
was  not  entitled  to  recover,  and  that  it  ap- 
pears inferentially  therefore  that  under  the 
law  of  the  state  of  Virginia  she  has  no  action 
for  the  loss  of  her  husband's  company,  for 
damages  to  her  consequent  upon  injury  sus- 
tained by  him,  caused  by  the  negligence  of 
a  third  person,  where  the  husband's  right  of 
action,  if  any,  is  barred.  The  Judge  over- 
ruled the  demurrer,  and  the  def^idants  ap- 
pealed. 

W.  S.  Beam  and  C.  A.  Cochran,  both  of 
Charlotte,  and  V.  S.  Thomas,  of  Wilmington, 
Del.,  for  appellant  Dupont  de  Nemours  &  0>. 

Clarkson,  Taliaferro  &  Clarkson,  of  Char- 
lotte, for  appellant  Still  well. 

John  M.  Robinson  and  Hamilton  OL  Jones, 
both  of  Charlotte,  for  appellee. 

CLARK,  C.  J.     [1]  The  demurrer  admits 
all  facts  sufficiently  pleaded,  and  therefore 
we  must  take  it  that  the  plaintiffs  husband 
was  "seriously,  painfully,  and  permanently 
injured  as  the  proximate  result  of  the  care- 
lessness and  negligence  of  the  defendants," 
and  that  by  reason  thereof  the  plaintiff  has 
suffered    shock,    which    has    impaired    her 
nervous  system,  imimired  and  permanently 
injured  and  weakened  her  physical  and  men- 
tal condition,  and  that  she  has  suffered  great- 
ly from  loss  of  sleep,  worry,  and  anxiety  on 
account  of  the  condition  of  her  husband;  in 
watching  over  and  caring  for  him,  causing 
her  to  devote  her  entire  time  to  nursing  and 
caring  for  him,  while  at  the  same  time  the 
burden  of  maintaining  the  family  fell  upon 
her,  entailing  heavy  cost  and  expense,  and 
that  she  has  been  forced  to  pay  out  large 
sums  of  money  to  hospitals,  doctors,  nurses, 
and  medical  expenses,  and  that  by  reason  of 
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said  Injuries  she  has  been  deprived  of  the 
support  and  maintenance  which  her  husband 
would  have  given  her,  and  has  suffered  men- 
tal anguish  by  being  forced  to  witness  the 
Sfuffering  endured  by  her  husband,  whereby 
her  own  nerves  and  health  have  been  seri- 
ously and  permanently  shocked,  weakened, 
and  Impaired ;  and  that  by  reason  of  the  phys- 
ical and  mental  condition  of  her  husband 
she  still  continues  to  suffer  in  mind  and  body, 
and  has  been  denied  the  care,  protection, 
consideration,  companionship,  aid,  and  soci- 
ety of  her  said  husband,  and  the  pleasure  and 
assistance  of  her  husband  in  escorting  her  to 
visit  friends  and  relatives,  and  has  been  re- 
quired to  remain  at  home  for  long  periods  of 
time,  denying  herself  to  friends  and  relatives, 
and  besides  has  had  entailed  upon  her  the  fa- 
tigue of  nursing  and  caring  for  him,  and  in- 
curred expenses,  and  has  paid  large  sums  on 
that  account.  These  matters  are  set  out 
more  a1[  length  bi  the  complaint,  but  this  is 
a  summary  of  the  grounds  of  her  action — all 
of  which  allegations  of  facts  are  admitted 
as  pleaded  by  the  demurrer.  The  demurrer 
in  effect  presents  two  questions  of  law  upon 
these  facta : ' 

(1)  The  first  is  that  the  Judgment  against 
her  husband  in  Virginia  (Dupont  v.  Hipp, 
123  Va.  49,  96  S.  E.  280)  bars  any  right  of 
action  which  she  might  have  for  damages  for 
^ef,  mental  anguish,  labor,  and  expense  de- 
volving upon  her  by  the  disability  of  her  hus- 
band and  the  loss  and  comfort  of  his  society. 
<2)  The  second  is  that  upon  the  facts  ad- 
mitted the  wife  is  not  entitled  to  maintain 
this  action. 

[2]  As  to  the  first  ground  of  demurrer,  if 
the  wife  has  a  cause  of  action  we  do  not  think 
the  demurrer  can  be  sustained.  She  was  not 
a  party  to  the  action  brought  by  her  hus- 
band, and  she  is  not  estopped  by  the  Judg- 
ment as  to  any  relief  she  might  be  entitled 
tx>.  It  may  be  that  upon  the  trial  of  this  ac- 
tloii  an  entirely  different  state  of  facts  as  to 
the  manner  in  whch  the  husband  was  in- 
jured might  be  developed,  either  by  addition- 
al evidence  or  by  the  estimate  placed  upon 
the  evidence  by  tiie  Jury.  She  was  neither  a 
party  nor  a  privy  to  that  action. 

In  Laskowski  v.  People's  Ice  Co.,  203  Mich. 
1S6.  168  N.  W.  940,  2  A.  L.  R.  586,  it  was 
held  that— 

**JL  Judgment  in  favor  of  a  wife  in  an  action 
to  recover  damages  for  injuries  to  her  person 
is  not  conclusive  upon  the  question  of  defend- 
ant's negligence,  and  absence  of  her  contribu- 
tory negligence,  in  an  action  by  her  husband  for 
the    damages  resulting  to.liim  from  such  inju- 


»• 


Ot  course  the  reverse  must  be  true,  since, 
as  lield  in  that  case,  under  the  Married  Wo- 
man's Act,  he  was  not  a  necessary  or  prop- 
er party  to  the  action  by  his  wife  to  recover 
damages  for  injuries  to  her  person,  and  was 
not,  iB  fact,  a  party.  See  notes  to  that  case 
(^  JL.  Jm  BL  592)  citing  many  cases  that  nei- 


ther the  Judgment  in  such  cases  nor  a  set- 
tlement by  compromise  on  the  part  of  the 
wife  would  affect  the  husband's  right  to 
recover  for  the  damages  sustained  by  him, 
quoting  among  others  R.  R.  v.  Kinman,  182 
Ky.  697,  206  S.  W.  880. 

[3]  But  the  second  ground  of  demurrer 
presents  an  entirely  different  question.  At 
common  law  the  husband  could  maintain  an 
action  for  the  injuries  sustained  by  his  wife 
for  the  same  reason  that  he  could  maintain 
an  action  for  injuries  to  his  horse,  his  slave, 
or  any  other  property;  that  is  to  say,  by 
reason  of  the  fact  that  the  wife  was  his 
chattel.  This  was  usually  presented  in  the 
euphemism  that  "by  reason  of  the  unity  of 
marriage"  such  actions  could  be  maintained 
by  the  husband.  But  singularly  enough  this 
was  not  correlative,  and  the  wife  could  not 
maintain  an  action  for  injuries  sustained 
by  her  husband.  The  reason  is  thus  frankly 
stated  by  Blackstone: 

"We  may  observe  that  in  these  relative  inju- 
ries notice  is  only  taken  of  the  wrong  done  to 
the  superior  of  the  parties  (husband)  injured 
by  the  breach  and  dissolution  of  either  the  rela- 
tion itself,  or  at  least  the  advantages  accming 
therefrom;  while  the  loss  of  the  inferior  (the 
wife)  by  such  injuries  is  totally  imregarded. 
One  reason  for  this  may  be  this:  That  the  in- 
ferior hath  no  kind  of  property  in  the  company, 
care  or  assistance  of  the  superior  as  the  supe- 
rior is  held  to  have  in  those  of  the  inferior; 
and  therefore  the  inferior  can  snffer  no  loss  or 
injury."    8  Blackstone's  Commentaries,  143. 

By  the  married  women's  provision  in  the 
Constitution  of  1868,  art  10,  |  6,  this  concep* 
tion  of  ownership  by  the  husband  whereby 
upon  marriage  all  the  personal  property  of 
the  wife  became  the  property  of  the  husband, 
and  he  became  the  owner  of  her  realty  dur- 
ing his  lifetime,  was  aboUshed.  The  courts 
in  this  state  continued  for  a  long  while,  not- 
withstanding, to  hold  that  the  husband  could 
recover  his  wife's  earnings  and  the  damages 
for  injuries  done  her;  but  by  Acts  1913,  c. 
18,  now  0.  S.  S  2513,  it  was  provided  that  her 
earnings  and  damages  for  torts  Inflicted  up- 
on her  were  her  sole  and  separate  property 
for  which  she  could  sue  alone. 

It  follows  therefore  that  the  husband  can- 
not sue  to  recover  his  wife's  earnings,  or 
damages  for  torts  committed  on  her,  and 
there  is  no  reason  why  she  can  sue  for  torts 
or  injuries  inflicted  on  her  husband.  The 
law  has  never  authorized  the  wife  to  main- 
tain such  action  for  torts  sustained  by  the 
husband.  We  agree  with  the  learned  counsel 
for  the  plaintiff  that  if  the  husband  could 
maintain  an  action  to  recover  damages  for 
torts  on  the  wife  she  should  be  able  to  main- 
tain an  action  on  account  of  torts  sustained 
by  the  husband.  Such  right  of  action,  if  it 
existed  in  favor  of  the  husband,  should 
exist  in  favor  of  the  wife.  It  should  be 
in  favor  of  both  or  neither,  but,  in  view  of 
the  Constitution  of  1868  and  our  statute  on 
the  subject,  we  think  that  such  action  can- 
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xiot  be  maintained  by  either  on  account  of 
the  injury  to  the  other. 

So  far  as  injuries  to  the  husband  are  con- 
cerned and  the  damages  he  lias  sustained, 
whether  the  plaintiff  recovers  or  fails  to 
do  80  the  verdict  and  judgment  are  conclu- 
sive. The  wife  certainly  cannot  recover  a 
second  time  for  the  injuries  of  the  husband, 
who  alone  can  sue  for  them  (or,  in  case  of 
wrongful  death,  his  personal  representative); 
but  the  action  of  the  wife  is  not  for  the  in- 
juries to  the  husband,  though  formerly  the 
husband  was  allowed  to  recover  damages 
for  the  injuries  sustained  by  the  wife  be- 
cause they  were  his  property.  Price  v.  Elec- 
tric Co.,  160  N.  G.  450,  76  S.  B.  602.  That  is 
now  swept  away. 

The  cause  of  action  for  the  wife  in  this 
case  is  not  for  the  injuries  to  the  husband, 
but  for  the  injuries  to  herself,  which  are  thus 
summed  up  in  the  brief  for  the  plaintiff  in 
this  action: 

(1)  EJxpenses  paid  by  her,  made  neces- 
sary by  her  husband's  injuries. 

Qi)  Services  x>^f ormed  in  nursing  and  car- 
ing for  him. 

(3)  Loss  of  support  and  maintenance. 

(4)  Loss  of  consortiump 

(5)  Mental  anguish. 

Though  the  husband  can  no  longer  recover 
for  the  damages  which  his  wife  has  sustain- 
ed as  property  belonging  to  himself,  he  may 
still  recover  for  the  damages  sustained  by 
him  by  reason  thereof  which  have  been  held 
to  include  expenses  incurred,  deprivation  of 
society,  and  loss  of  aid  and  comfort. 

In  Kimberly  v.  Howland,  143  N;  0.  898, 
405,  6S  S.  E.  77S,  781  (7  L.  R.  A.  [N.  S.]  645), 
the  plaintiff's  wife  received  a  serious  Injury 
by  reason  of  the  defendant's  negligence.  The 
court  said: 

"It  is  contended  that  the  husband  has  sas« 
talned  no  injury,  and  as  to  him  the  motion  to 
nonsuit  should  have  been  allowed.  It  seems  to 
be  well  settled  that  where  the  injury  to  the  wife 
is  such  that  the  husband  receives  a  separate 
loss  or  damage,  as  where  he  is  put  to  expense, 
or  is  deprived  of  the  society  or  the  services  of 
his  wife,  he  is  entitled  to  recover  therefor,  and 
he  may  sue  in  his  own  name." 

In  Bailey  ▼.  Long,  172  N.  O.  661,  90  S.  E. 
809,  L.  R.  A.  1917B,  708,  decided  since  chap- 
ter 13,  Laws  1913,  the  plaintiff  had  taken 
his  wife  to  the  defendant's  hospital.  By 
reason  of  the  defective  condition  and  con- 
struction of  said  hospital,  his  wife  contract- 
ed pneumonia  and  died.  The  plaintiff 
brought  the  action  for  damages  suffered  by 
him.  Mr.  Justice  Brown,  for  a  unanimous 
court,  held  that  the  plaintiff  could  recover 
for  expenses  which  accrued  to  him  for  nurs- 
ing and  otherwise,  and  said: 

"In  addition,  we  think  plaintiff  can  recover 
damages  for  the  mental  suffering  and  injury 
to  his  feelings  in  witnessing  the  agony  and  suf- 
fering of  his  said  wife  while  lingering  with 
such  cold  and  pneumonia,  and  in  the  act  and  ar- 
ticle of  death  resulting  therefrom.** 


We  do  not  think  that  the  husband  oould 
now  recover  oonipensatory  damages  for  her 
physical  and  mental  anguish,  nor  for  the 
value  of  her  services,  which  are  matters 
purely  personal  to  her,  and  for  which  she 
alone  could  recover,  though  formerly  these 
were  the  basis  for  an  action  by  the  husband. 
As  he  can  no  longer  sue  for  her  earnings,  of 
course  he  Is  not  entitled  to  recover  the  value 
of  her  services.  But  the  great  weight  of 
authority  sustains  the  proposition  that,  un- 
der the  modem  statutes  enlarging  the  rights 
of  married  women,  the  husband  is  not  de- 
prived of  his  right  to  recover  the  damages 
which  he  himself  sustains,  and  which  are 
the  direct  consequences  of  the  injury  to  the 
wife.  He  cannot  sue  for  the  injuries  she 
sustained,  but  for  those  which  accrued  to 
himself  as  the  direct  and  not  the  remote 
consequences  of  such  wrongful  act  of  the 
defendant    13  R.  0.  L.  |  642;  21  Gyc  1627. 

In  HoUeman  v.  Harward,  119  N.  0.  150,  25 
S.  E.  972,  34  U  R.  A.  803,  56  Am.'  St  Rep. 
672,  where  the  defendant  had  sold  the  plain- 
tiff's wife  laudanum  or  similar  drugs  despite 
the  plaintiff's  protests,  the  court  h^d  that 
the  husband  could  recover  for  loss  of  com- 
panionship and  loss  of  services  resulting 
therefrom.  While  the  statute  now  does 
not  permit  the  husband  to  recover  for  loss 
of  services,  which  must  be  recovered  sol^y 
by  the  wife,  the  loss  of  the  companionship 
of  his  wife  is  a  loss  purely  personal  to  him, 
and  the  direct  consequence  of  the  wrong  of 
the  defendant  For  this  the  wife  could  not 
recover,  and  being  the  direct  and  not  remote 
consequence  of  the  wrongful  act  the  hus- 
band is  entitled  to  his  action. 

In  Flandermeyer  v.  Cooper,  86  Ohio  St 
827,  98  N.  E.  102,  40  L.  R.  A.  (N.  S.)  360. 
Ann.  Oas.  1913A,  983,  where  the  defendant 
bad  sold  drugs  to  the  husband  over  the  wif  e^s 
protests,  it  was  held  in  exact  analogy  to  the 
above  case  from  •this  court,  that  she  could 
recover  for  the  damages  thus  resulting  to 
her.    The  court  said: 

"A  statutory  right  cannot  change  except  by 
action  of  Uie  lawmaking  power  of  a  state.  But 
it  is  the  boast  of  the  common  law  that:  *Its 
flexibility  permits  its  ready  adaptability  to  the 
changing  nature  of  human  affairs.'  So  that 
whenever,  either  by  the  growth  or  development 
of  society,  or  by  the  statutory  change  of  the 
legal  status  of  any  individual,  he  is  brought 
within  the  principles  of  the  common  law,  then  it 
will  afford  to  him  the  same  relief  that  it  has 
theretofore  afforded  to  others  coming  within 
the  reason  of  its  roles.  If  the  wrongs  of  the 
wife  are  the  same  in  principle  as  the  wrongs 
of  the  husband,  tbece  is  now  no  reason  why  the 
common  law  should  withhold  from  her  the  rem- 
edies it  affords  to  the  husband." 

The  court  in  that  case  aptly  dted  from 
Ck>oley  on  Torts  (3d  Ed.)  477: 

"Upon  principle,  this   right  in  the   wife    is 

equally  valuable  to  her  as  property,  as  is  that 

of  the  husband  to  him.    Her  right  being  the 

I  same  as  his  in  kind*  degree,  and  value,  ther« 
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^ould  teem  to  be  no  valid  reason  why  the  law 
should  deny  her  the  redress  which  it  affords 
to  him.  *  ^  *  The  gist  of  the  action  is  the 
loss  of  consortium,  which  indndes  the  hosband's 
society,  affection,  and  aid." 

And  also  uses  this  language: 

"There  can  be  no  reasonable  contention  but 
that  the  wife  suffers  the  same  injury  from  the 
loss  of  consortium  as  the  husband  suffers  from 
that  cause.  His  right  is  not  greater  than  hers. 
Bach  18  entitled  to  the  society  and  affection  of 
the  other.  The  rights  of  both  spring  from  the 
marriage  contract,  and  in  the  very  nature  of 
things  must  be  mutual,  and,  while  this  was  al- 
ways true  of  the  marriage  relation,  yet  there 
^as  a  time  in  the  history  of  our  jurisprudence 
when  the  legal  status  of  the  wife  was  such  that 
she  could  not,  at  common  law,  maintain  an  ac- 
tion of  this  character.  Now  her  legal  status 
is  the  same  as  that  of  her  hnsband.  She  has 
the  same  right  to  the  control  of  her  separate 
property,  the  same  right  to  sue  in  her  own 
came,  and,  in  a  word,  is  in  the  full  enjoyment 
of  every  right  that  her  husband  enjoys,  so  that 
she  has  come  clearly  within  the  principles  of 
the  common  law  that  allow  a  right  of  action 
by  the  husband  for  damages  for  the  loss  of  the 
<!onsortium  of  his  wife.  Either  we  must  hold 
that  the  common  law  is  fixed,  unchangeable,  and 
immutable,  that  it  possesses  no  such  flexibility 
as  will  permit  its  ready  adaptability  to  changing 
oonditions  of  human  affairs,  or  that,  when  every 
reason  and  every  theory  for  denying  the  wife 
the  same  rights  as  the  husband  has  entirely 
disappeared  from  our  jurisprudence,  she  is  now 
equally  entitled  with  her  husband  to  every  rem- 
edy that  the  common  law  affords;  and  we  have 
no  hesitation  in  adopting  the  latter  view.^ 


»> 


To  the  same  purport  is  Jaynes  t.  Jaynes* 
39  Hun  (N.  Y.)  40.  The  plaintiff's  counsel 
adds: 

*'Why  should  the  husband  be  allowed  a  recov- 
ery in  cases  of  this  character  and  the  wife  who 
suffers  in  the  identical  same  way  be  denied  a 
recovery?  They  stand  before  the  same  altar; 
they  enter  into  the  same  contract." 

Necessarily  their  ri^^ts  are  the  same  at  the 
bar  of  justice. 

In  Bernhardt  v.  Perry,  276  Mo.  C12,  208 
S.  W.  462,  in  discussing  this  identical  ques- 
tion, it  was  said  by  the  able  Chief  Justice 
Sond  of  that  court  as  follows  in  sx)eaking  of 
the  rights  of  the  wife: 

''She  could  have  had  no  recovery  when  she 
occupied  the  status  of  a  married  woman  at 
common  law;  for  then  her  legal  existence  was 
merged  in  that  of  her  husband.  But  under  the 
Married  Woman's  Acts  in  this  state,  beginning 
in  1875  and  culminating  in  1889,  with  slight 
amendments  thereafter,  a  wife  is  to  all  intents 
and  purposes  a  legal  entity  distinct  from  her 
husband  and  capable  of  contracting  and  being 
contracted  with  and  suing  and  being  sued,  as 
fully  as  if  she  were  an  unmarried  woman  and 
aoi  juris.  While  the  principles  of  the  common 
law^,  previous  to  her  statutory  emancipation, 
debarred  the  wife  from  any  legal  redress  in 
eases  like  the  present,  they  nevertheless  recog- 
nized fully  the  injury  to  her  personal  rights 
eaosed  by  the  acts  set  forth  in  the  petition, 
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and  they  affirmed  such  rights  to  be  the  same  as 
those  which  the  husband  would  have  been  de- 
prived of  had  the  injury  in  question  been  in- 
flicted upon  the  wife,  (Flandermeyer  v.  Coop- 
er, 85  Ohio  St.  327;  HoUeman  v.  Harward, 
119  N.  C.  150;  13  R.  0.  L.  par.  609,  p.  1460), 
and  though  sanctioning  a  full  right  to  recover 
in  such  cases  on  the  part  of  the  husband  they 
denied  it  to  the  wife,  although  an  equal  suffer- 
er, because  feudalism  had  decreed  that  she  was 
a  legal  nonentity  and  incapable  of  maintaining 
any  action  for  the  violation  of  her  rights  as  a 
wife  caused  by  wrongful  injuries  inflicted  upon 
her  husband." 

Further  be  says: 

'The  injury  suffered  by  a  husband  from  the 
loss  of  the  consortium  of  his  wife  is  no  more 
direct  or  immediate  than  that  sustained  by 
her  from  the  loss  of  his  society,  aid  and  affec- 
tion. Hence,  there  is  no  logicail  basis  for  the 
reason  upon  which  some  of  the  adverse  ruBngs 
are  based,  that  in  such  cases  the  injury  sus- 
tained by  the  wife  is  not  directly  and  proxi- 
mately caused  by  the  wrongful  act  preventing 
her  husband  from  giving  her  the  means  of  a 
livelihood— which  it  is  his  duty  to  provide— 
and  from  performing  his  conjugal  duties." 

And  again: 

"The  reasons  given  in  the  decisions  against 
the  right  of  a  wife  to  recover  from  the  material 
injury  inflicted  on  her  by  a  negligent  act  de- 
stroying the  power  of  her  husband  to  labor  for 
her  support  and  thereby  imposing  on  her  the 
task  of  supporting  him  and  which  renders  him 
unable  to  perform  the  duties  of  a  consort,  are 
utterly  inadequate  to  support  the  conclusions 
reached.  It  will  be  noted  in  all  of  these  cases 
that  they  are  rested  upon  the  lack  of  suable 
capacity  of  the  wife  or  upon  the  rules  of  the 
common  law  disabling  her  as  against  her  hus- 
band to  acquire  title  to  the  money  awarded  as 
damages  for  wrongful  injury  to  him,  wherefore 
the  hobgoblin  of  a  foolish  consistency  impelled 
the  common  law  to  adjudge  she  could  not  re- 
cover for  an  injury  to  her  personal  rights  so 
caused  since  the  instant  a  recovery  was  had 
it  would  belong  to  the  husband.  Neither  of 
these  reasons. can  exist  under  the  specific  pro- 
visions of  the  law  governing  married  women; 
for,  as  has  been  shown,  the  wife  may  now  sue 
as  a  feme  sole  and  the  awards  for  any  violation 
of  her  personal  rights  belong  to  her  and  not  to 
her  husband." 

It  is  tme  that  these  citations  from  the 
distinguished  Chief  Justice  are  In  a  dis- 
senting opinion  (in  which  Judge  Williams 
concurred),  but  the  decisions  in  other  courts 
than  ours  are  not  authority,  and  are  entitled 
only  to  the  persuasive  weight  given  them  on 
account  of  the  force  and  correctness  of  the 
reasoning  therein,  and  therefore  if  there  is 
correct  and  forceful  reason  in  a  dissenting 
opinion  from  another  state  it  should  com- 
mand exacUy  the  same  consideration  as  If 
it  were  made  in  the  majority  opinion. 

One  of  the  chief  grounds  for  the  plaintifTs 
recovery  is  the  loss  of  consortium  which  was 
formerly  pleaded  by  the  phrase,  *'per  quod 
consortium  amisit."    This  formerly  lay  only 
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In  behalf  of  the  husband,  but  now  the  term 
has  been  ex^endcd  to  give  the  wife,  and  with 
more  reason,  the  same  ground  of  action.  The 
present  state  of  the  law  is  thus  fully  stated 
under  the  heading  of  Consortium,  12  Corpus 
Juris,  532,  with  full  citations  in  the  notes. 

"In  its  original  application  the  term  was  used 
to  designate  a  right  which  the  law  recognized 
in  a  husband,  growing  out  of  the  marital  union, 
to  have  performance  by  the  wife  of  all  those 
duties  and  obligations  in  respect  to  him  which 
she  took  upon  herself  when  she  entered  into  it; 
the  right  to  the  conjugal  fellowship  of  the  wife, 
to  her  company,  co-operation,  and  aid  in  every 
conjugal  relation;  fellowship  and  assistance  of 
the  wife;  comfort  in  her  society  in  that  respect 
in  which  a  husband's  right  is  peculiar  and  ex- 
clusive; conjugal  society,  affection,  and  assist- 
ance of  the  wife.  The  term,  however,  has  de- 
veloped to  include  the  right  of  the  wife  to  the 
Rociety  and  comfort  of  the  husband,  and  is  now 
used  interchangeably  to  denote  the  affection, 
aid,  assistance,  companionship,  and  society  of 
either  spouse;  and  as  thus  employed  the  term 
has  been  defined  as  those  duties  and  obligations 
which  by  marriage  both  husband  and  wife  take 
upon  themselves  toward  each  other  in  sickness 
and  health;  conjugal  affection;  conjugal  fel- 
lowship; conjugal  society  and  assistance;  the 
conjugal  society  arising  by  virtue  of  the  mar-- 
riage  contract;  the  consort's  affection,  society, 
or  aid;  the  person's  affection,  society,  or  aid; 
the  person,  affection,  assistance,  and  aid  of 
the  spouse.  Loss  of  services  as  well  as  society 
and  affection  is  included  in  the  legal  meaning  of 
the  loss  of  consortium.*' 

There  are  decisions  from  other  courts 
denying  relief  to  the  wife  In  cases  of  this 
character.  Such  decisions  are  necessarily 
dependent  upon  two  factors:  (1)  The  legisla- 
tion in  reference  to  the  rights  of  married 
women  in  the  particular  jurisdiction;  (2) 
the  attitude  of  the  court  in  giving  either  a 
liberal  or  restricted  construction  to  new 
legislation  of  the  nature  of  that  in  this 
state.  As  was  well  said  by  Chief  Justice 
Bond  in  the  above  case: 

"So  prone  are  the  courts  to  cling  to  consue- 
tudinary law,  even  after  the  reason  for  the 
custom  has  ceased  or  become  a  mere  memory, 
that  it  has  required  hundreds  of  years  to  ob- 
tain the  meed  of  justice  for  married  women." 

The  reasons  formerly  advanced  for  a  de- 
nial to  the  wife  of  a  recovery  for  damages 
sustained  by  her  as  a  direct  result  of  the 
Injury  to  him  and  which  are  over  and  above 
and  distinct  from  the  damages  which  could 
be  recovered  by  the  husband  in  an  action  by 
himself  were  threefold:  (1)  The  merger 
•of  her  identity  Into  that  of  her  husband; 
(2)  her  incapacity  to  sue;  (3)  the  right  of 
her  husband  to  recover  full  damages  for 
his  diminished  earning  capacity,  with  no 
corresponding  right  possessed  by  her. 

Neither  of  the  first  two  grounds  are  now 
valid  in  this  state.  It  is  urged,  however, 
that  the  plaintiff,  after  he  had  obtained  a 
recovery,  is  presumed  to  have  obtained  full 
pecuniary  com];>ensation  for  all  the  injuries 


sustained  by  him,  and  of  course,  if  he  faUed 
to  recover,  no  action  can  be  maintained  by 
the  wife.  This  proposition  is  correct  if  the  ac- 
tion of  the  wife  is  for  the  damages  for  which 
the  husband  could  maintain  an  action,  but 
the  facts  as  admitted  by  this  demurrer  are 
that  he  was  injured  by  the  negligence  of 
the  defendants,  and  that  the  wife  sustained 
damages,  which,  though  flowing  from  the  in- 
juries to  her  husband,  are  purely  injuries 
to  herself,  and  for  which  the  husband  could 
not  have  maintained  an  action.  She  is 
therefore  not  barred  by  the  judgment,  favor- 
able or  unfavorable,  in  the  action  brought 
by  her  husband.  A  judgment  in  an  action 
is  not  effective  as  a  bar  or  estoppel  in  any 
other  action  unless  between  the  same  iiar- 
ties  and  for  the  same  cause  of  action.  The 
present  action  Is  not  between  the  same  par- 
ties nor  for  the  same  cause  of  action  as  in  the 
litigation  between  the  husband  and  the  de- 
fendants. 

It  ha»  always  been  held  that  the  husband's 
action  for  damages  sustained  by  him  on  ac- 
count of  injuries  to  her  is  not  barred  by  judg- 
ment in  favor  of  the  same  defendant  in  an  ac- 
tion brought  by  the  wife.  See  cases  cited  in 
the  notes  to  2  A.  L.  R.  592.  Of  course  the  re- 
verse of  the  proposition  is  true,  13  R.  0.  L. 
1461. 

As  already  stated,  the  rights  which  the 
wife  is  asserting  in  this  action  are  entirely 
separate  and  distinct  from  the  grounds  of 
recovery  asserted  by  the  husband  in  his 
action.  In  paragraph  12  of  the  complaint 
is  the  following  allegation  which  is  admitted 
by  the  demurrer  to  be  true: 

"That,  by  reason  of  the  sudden  and  fearful 
injury  of  her  husband  as  above  stated,  and  by 
reason  of  being  forced  to  look  upon  him  in  his 
horribly  mutilated  condition,  she  was  shocked 
and  frightened  to  such  an  extent  that  her  en- 
tire nervous  system  was  impaired  and  under- 
mined and  left  permanently  injured  and  weak- 
ened, and  her  physical  and  mental  condition  was 
permanently  injured  and  impaired." 

In  Kimberly  v.  Howland,  143  N.  a  398, 
56  S.  E.  778,  the  court  said : 

"We  think  the  general  principles  of  the  law 
of  torts  support  a  right  of  action  for  physical 
injuries  resulting  from  negligence,  whether 
willful  or  otherwise,  none  the  less  strongly  be- 
cause the  physical  injury  consists  of  a  wreck- 
ed nervous  system  instead  of  lacerated  limbs." 

This  was  cited  and  approved,  Walker,  J., 
May  V.  Telegraph  Co.,  157  N.  C.  422,  72  S. 
E.  1059. 

While  the  wife  cannot  recover  for  any 
damages  for  which  the  husband  might  have 
recovered  (or  his  personal  representative  in 
the  case  of  a  wrongful  death),  we  think  that 
she  could  recover  for  those  injuries  which 
were  sustained  by  her,  and,  being  personal 
to  her,  for  which  the  husband  could  not  haTe 
recovered  in  his  action.  15  A.  &  E.  (2d  Ed.) 
861,  which  is  cited  in  May  y.  Telegraph  Ok. 
157  N.  C.  423,  72  S.  B.  1059. 
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We  will  not  go  more  fully  into  tbe  ele- 
ments of  damages  which  can  be  considered 
by  the  Jury  when  the  action  goes  back  for 
a  new  trial. 

It  is  objected  by  the  defendant  in  this 
case  that,  if  such  action  can  be  maintained 
by  the  wife,  it  can  be  sustained  on  the  part 
of  the  children  or  other  dependent  relatives. 
That  plea  has  never  been  found  good  when 
the  action  has  been  brought  by  the  husband, 
and  of  course  it  cannot  avail  when  the  ac- 
tion is  by  the  wife  upon  the  same  state  of 
facts.  The  wife's  cause  of  action  arises 
from  the  nature  of  the  relationship  created 
by  the  contract  of  marriage  as  now  recog- 
nized by  our  Constitution,  and  the  laws  re- 
placing the  former  status,  under  which,  by 
the  common  law,  the  husband  was  the  sole 
personage.  Such  plea  has  not  been  held 
valid  in  an  action  for  criminal  conversa- 
tion or  for  alienation  of  affections,  or  in 
any  other  case  in  which  an  action  by  either 
husband  or  wife  has  been  brought  for  in- 
Jury  to  the  plaintiff  (whether  husband  or 
wife),  which  were  personal  to  the  plaintiff 
therein,  and  for  which  the  other  party  could 
not  maintain  an  action.  It  does  not  de- 
pend upon  the  fiction  of  loss  of  services  of  the 
other  party  to  the  marriage,  but  is  based  up- 
on the  ground  that  the  party  bringing  the 
action  (whether  husband  or  wife)  has  been 
directly  injured  by  the  wrongful  conduct  of 
the  defendant. 

It  is  sufficient  to  say  that  the  plaintiff 
has  a  'cause  of  action  for  those  Injuries 
which  were  sustained  by  her,  and  which  are 
personal  to  herself,  and  the  direct  and  not 
the  remote  consequences  of  the  negligence  of 
tbe  defendants,  which  Is  admitted  by  the  de- 
murrer in  this  case;  and  the  Judgment  over- 
ruling the  demurrer  must  therefore  be  af- 
firmed. 

AJjUEN  and  STAOY,  J  J.,  concur  in  re- 
sult. 


(182  N.  C.  34) 

NEWBY  et  al.  v.  ATLANTIC  COAST  REAL- 
TY CO.  et  al.    (No.  18.) 

<Sopreme  Court  of  North  Carolina.    Sept  14, 

1921.) 

f.  Frauds,  stautute  of  <s=s>74(i)— in  applicable 
to  contract  of  parties  to  buy  land  and  share 
profits  of  resale. 

C.  S.  I  988,  requiring  contracts  to  sell  or 
convey  land  to  be  in  writing,  refers  only  to  a 
case  where,  as  a  result  of  a  sale  or  exchange,  a 
conveyance  from  one  to  the  other  of  the  con- 
tracting parties  is  contemplated,  and  not  to  an 
agreement  for  one  of  the  parties  to  furnish 
the  money  to  take  up  an  option  for  land  which 
the  other  had  and  take  title  in  his  name  and 
divide  the  profits  on  a  resale. 


2.  Joint  adventures  ^=s>5(l)  — >  Aotlon  at  Islvh 
maintainable  for  breach  of  agreement. 

Where  defendants,  who,  under  agreement 
with  plaintiffs  were  to  take  title  to  land  in 
themseWes,  furnishing  the  money  for  taking 
up  an  option  thereon,  and  on  resale  were  to 
divide  the  profits  with  plaintiffs,  breached  the 
contract  and  sought  to  thwart  or  forestall  plain- 
tiffs in  the  enforcement  of  the  trust  by  asso- 
ciating with  them  others  and  taking  title  in 
them  as  well  as  themselves,  plaintiffs  need  not 
resort  to  equity,  but  may  sue  for  damages  for 
breach  of  the  contract  or  trust. 

3.  Trial  ^=»I39(I)  —  No  nonsuit,  where  evi- 
dence most  favorable  sufficient  to  establish 
plaintiff's  cause  of  action. 

Nonsuit  may  not  be  granted,  where  the  evi- 
dence most  favorable  is  sufficient  to  establish 
plaintiff's  cause  of  action,  and  this  notwith- 
standing discrepancies,  inconsistencies,  and  con- 
tradictions; it  being  for  the  jury  to  determine 
which  part  is  true. 

Appeal  from  Superior  Court,  Perquimans 
CfOunty;   Allen,  Judge. 

Action  by  W.  G.  Newby  and  another  against 
the  Atlantic  Coast  Realty  Company  and  an- 
other. From  a  Judgment  of  nonsuit,  plain- 
tiffs appeal.    Reversed,  and  new  trial  granted. 

This  case  was  here  at  a  former  term,  and 
is  reported  in  180  N.  C.  at  page  51,  103  S.  E. 
909,  to  which  we  refer  for  a  statement  of 
the  facts  other  than  those  to  be  found  herein. 
The  land  was  purchased  at  the.  sale  thereof 
at  public  auction,  and  was  bought  in  for  the 
joint  and  equal  benefit  of  the  plaintiffs  and 
the  defendants,  and  under  the  new,  or  sub- 
stituted, contract,  which  was  in  parol,  previ- 
ously made,  the  land  was  to  be  sold  under  an 
option  and  trust  deed,  plaintiffs  to  receive 
one  half  of  the  net  proceeds  of  the  sale  of 
real  and  personal  property,  and  defendants 
the  other  half,  and  the  property  was  to  be 
held  by  the  parties  for  resale;  and,  it  was 
further  provided  that  the  farm  should  be  cul- 
tivated during  the  year  1919,  all  of  which 
was  to  be  done  at  the  sole  expense  of  the  de- 
fendants and  without  any  personal  obligation 
on  the  part  of  the  plaintiffs,  the  land  and 
crops,  and  other  property,  to  stand  as  secu- 
rity to  the  defendants  for  any  money  so  ad- 
vanced or  expended  by  them  for  the  joint 
benefit  of  the  parties,  and  in  furtherance  of 
their  agreement,  the  profits  from  the  whole 
transaction  to  be  equally  divided  between  the 
parties.  It  is  alleged  that  defendants  failed 
to  perform  the  contract  on  their  part,  and,  In- 
stead thereof,  that  they  entered  into  an 
agreement  with  other  parties  for  the  purpose 
of  enabling  them  to  relieve  themselves  of  the 
burden  of  paying  all  the  expenses,  as  they 
had  contracted  to  do.  Instead  of  paying  the 
money  due  on  the  sale  and  to  close  the  option 
for  the  purchase  of  the  land,  which  was  held 
by  plaintiffs,  defendants  united  with  other 
parties,  who  they  thought  could  assist  thenv 


«S9For  other  cases  see  tame  topic  and  KBT-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexee 
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In  raising  the  funds  to  pay  for  tlie  land  and 
to  defray  the  other  expenses,  and  took  the 
title  to  them  jointly,  the  purpose  being  to 
break  their  contract  with  plaintiffs  and  to  de- 
feat or  disregard  their  rights  thereunder. 
The  Judge  nonsuited  the  plaintiffs,  and  they 
appealed. 

J.  S.  McNider,  of  Hertford,  Ehringhaus  & 
Small  and  Meekins  &  McMuUan,  all  of  Eliza- 
beth City,  for  appellants. 

Aydlett  &  Sawyer,  of  Elizabeth  City,  Small, 
MacLean,  Bragaw  &  Rodman,  of  Washing- 
ton, N.  C,  Ghas.  Whedbee,  of  Hertford,  and 
Thompson  &  Wilson,  of  Mizabeth  City,  for 
appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  When  the  case  was  here  before, 
we  did  not  consider  the  question  as  to  the 
statute  of  frauds,  because  there  was  no  ex- 
ception requiring  us  to  do  so.  But  in  this 
appeal  there  was  a  nonsuit,  which  may  have 
been  granted  upon  the  ground  that  if  there 
was  a  contract,  as  alleged,  it  was  not  in  writ- 
ing, and  therefore  defendants  were  not  bound 
by  it,  although  the  plaintiffs  may  have  es- 
tablished it  by  their  evidence.  We  will  there- 
fore pass  upon  it,  as  the  question  is  presented 
and  may  arise  again  unless  disposed  of  by  us 
now.  In  order  to  decide  this  question,  we 
must  have  a  clear  conception,  or  understand- 
ing, of  the  terms  of  the  contract,  and,  as 
these  were  tersely  and  lucidly  stated  by 
Judge  Cranmer  at  the  first  trial  of  the  case, 
we  adopt  what  he  said  about  them,  though 
not  literally.  Plaintiffs  contend,  said  he, 
that  they  made  a  contract  with  defendants  on 
the  6th  day  of  December,  1918,  imder  which 
It  was  agreed  that  the  property  be  bought  by 
them  and  held  for  resale  for  the  Joint  ac- 
count of  both  plaintiffs  and  defendants,  they 
to  share  equally  in  all  the  profits,  and  that 
the  farm  was  to  be  operated  for  their  Joint 
account,  and  that  the  profits  from  the  farm- 
ing were  also  to  be  divided  equally ;  further, 
that  all  money  necessary  for  the  purchase  of 
the  land  and  the  operation  of  the  farm  was 
to  be  furnished  by  the  defendants,  and  that 
plaintiffs  were  not  to  furnish  any  money 
whatever,  or  to  become  in  any  way  liable 
for  any  money  for  the  purchase  of  the  land 
or  the  farming  operations. 

With  this  understanding  of  the  salient  fea- 
tures of  the  contract,  we  are  of  the  opinion 
that  it  is  not  within  the  language  or  spirit  of 
the  statute  of  frauds,  which  provides  that 
all  contracts  to  sell  or  convey  lands,  or  any 
interest  in  or  concerning  them,  shall  be  void, 
unless  the  contract,  or  some  memorandum 
or  note  thereof,  be  put  In  writing  and  signed 
by  the  party  to  be  charged  therewith,  or  by 
some  other  person  by  him  thereto  lawfully 
authorized.  Revlsal,  §  976  (Consol.  Statutes, 
f  988).  There  is  no  such  contract  in  this  case 
as  is  described  in  the  statute.  The  plaintiffs 
have  not  contracted  to  sell  or  convey  any  land 


to  the  defendants,  nor  have  the  defendants 
agreed  to  buy  and  pay  for  the  same,  nor  vice 
versa.  While  the  question  was  not  consider- 
ed in  the  opinion  of  this  court,  by  Justice  Al- 
1^,  in  the  first  appeal,  the  learned  Justice 
thus  referred  to  it  when  deciding  as  to  the 
measure  of  damages: 

"In  the  first  place,  the  plaintiifs  are  not  ask- 
ing to  recover  damages  for  breach  of  con- 
tract to  convey  land.  If  they  had  done  so,  and 
the  contract  had  been  in  writing,  the  role  laid 
down  by  his  honor  would  have  been  the  true 
measure  of  damages,  being  one-half  of  the  dif- 
ference bjBtween  the  option  price  and  the  mar- 
ket value  of  the  land  at  the  time  of  the  breach, 
but  being  by  parol,  if  one  to  convey  the  land^ 
the  statute  of  frauds  would  be  a  complete  de- 
fense." Newby  v.  Realty  Co.,  180  N.  O.  61» 
at  page  63, 103  S.  E.  909,  at  page  010. 

He  then  continues,  and  states  the  terms  of 
the  contract  very  succinctly  and  clearly  as 
follows: 

'The  plaintiffs  are  asking  to  recover  damages 
for  breach  of  a  contract  by  the  terms  of  which, 
as  they  allege,  the  defendants  agreed  to  for- 
nish  the  money  to  take  up  the  option,  which 
expired  on  January  1,  1919,  and  to  sell  the  land 
and  pay  the  plaintiffs  one-half  the  profits,  less 
one-half  the  expenses  of  sale,  and  to  furnish 
the  money  for  the  cultivation  of  the  lands  for 
the  year  1919,  under  the  management  of  one  of 
the  plaintiffs,  and  to  pay  the  plaintiffs  one-half 
the  profits  from  the  crops." 

The  parties  contracted  with  reference  to 
the  profits  to  be  realized  upon  a  resale  of  the 
land,  and  not  with  the  view  of  acquiring  title 
to  any  part  of  the  land.  They  already  had 
the  title,  and  the  land  itself  was  to  be  held  in 
trust,  for  the  purpose  of  realizing  the  profits 
by  another  sale  of  it. 

The  section  of  the  Ekiglish  statute  of 
frauds,  relating  to  declarations  of  trust,  was 
never  adopted  in  this  state,  though  enacted 
In  the  same  or  similar  form  In  some  other 
states  of  the  Union.  And  in  this  distinction 
will  be  found  the  explanation  of  the  minority 
decisions  in  such  other  states,  holding,  in 
an  action  to  raise  and  declare  a  trust,  that 
the  statute  of  frauds  was  applicable  in  those 
cases  where,  upon  an  agreement  similar  to 
this,  title  to  the  lands  had  been  taken  in  the 
name  of  one  party  who  wrongfully  refused  to 
execute  the  agreement.  The  majority  view 
in  all  the  states,  however,  is  that  to  an  agree- 
ment of  this  kind  the  statute  of  frauds  has 
no  application.  25  R.  C.  L.  pp.  595-597 ;  Mor- 
gart  V.  Smouse,  103  Md.  463,  63  Atl.  1070, 
115  Am.  St  Rep.  367,  7  Ann.  Cas.  1140.  In 
the  majority  view  of  the  courts  such  an  agree- 
ment for  the  purchase  of  land  for  the  purpose 
of  resale  is  regarded,  not  as  a  contract  to 
sell  or  convey  lands,  but  as  a  contract  of 
partnership  or  a  Joint  venture,  as  the  caae 
may  be,  which  contemplates,  not  the  transfer 
of  any  interest  in  lands  from  one  party  to 
the  contract  to  the  other,  but  only  a  divisiofi 
of  profits  upon  a  resale  of  the  lands,    lu 
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Morgart  v.  Smouse,  supra,  103  Md.  468,  63 
Atl.  1072,  115  Am.  St  Rep.  371,  7  Ann.  Gas. 
1141,  the  court  said: 

"It  has  been  repeatedly  held  in  diiferent  ju- 
risdictionB  that  an  agreement  by  two  or  more 
persons  to  buy  land  and  sell  it  and  share  either 
the  profits  or  the  profits  and  losses  constitutes 
them  partners  for  that  Tenture,  and  entitles 
either  of  them  to  an  accounting  in  equity  from 
the  others  of  the  joint  transactions.  *  *  * 
A  verbal  agreement  is  sufficient  to  constitute 
a  partnership  to  deal  in  lands;  the  statute  of 
frauds  not  being  applicable  to  such  a  contract.*' 
Parsons  on  Partnership  (4th  Bd.)  }  6;  Lindley 
on  Partnership,  88,  89,  and  other  cases  cited. 

In  the  note  in  Morgart  t.  Smonee,  supra,  7 
Ann.  Gaa.  1142,  it  is  said: 

"The  widely  accepted  rule  la  that  a  partner- 
ship agreement  between  two  or  more  persons 
that  they  will  become  Jointly  interested  in  a 
speculation  for  buying  and  selling  lands  is  not 
within  the  section  of  the  statute  of  frauds,  pro- 
viding that  no  estate  or  interest  in  lands  shall 
be  created,  assigned,  or  declared,  unless  by  act 
or  operation  of  law,  or  by  a  deed  or  conveyance 
in  writmg." 

In  this  state,  as  stated  above  and  in  effect, 
the  only  statute  requiring  consideration  is 
Revisal,  f  976,  providing  that  contracts  to 
sell  or  convey  hmds  shall  be  void  unless  some 
sufildent  memorandum  thereof  be  reduced  to 
writing.  The  uniform  construction  of  this 
statute  is  that  it  has  reference  to  those  cases 
alone  in  which,  as  the  result  of  sale,  ex- 
change, or  other  form  of  bargaining,  a  con- 
veyance of  land  is  contemplated  from  one  of 
the  contracting  parties  to  the  other.  By  the 
imiform  decisions  of  this  court,  the  statute 
bas  no  application  to  those  contracts  whereby 
two  persons  agree  to  purchase  land,  either 
generally,  or  as  a  single  venture,  for  the 
purpose  of  reselling  the  same  at  a  profit  and 
sharing  the  same  between  theuL  The  reason 
for  this  is  obviously  that,  by  such  a  contract, 
no  conveyance  of  land  is  intended  between 
the  parties  to  the  contract  forming  the  basis 
of  the  dispute.  And  where  consequently  such 
a  contract  has  been  entered  into,  and  where 
one  of  the  parties  has  thereafter  taken  the 
title  to  the  lands  in  his  own  name  and  wrong- 
fully refuses  to  execute  the  agreement,  this 
court  has  consistently  held  that  he  holds  the 
land  as  a  trustee  for  the  purposes  of  the 
Joint  agreement,  and  that  an  action  to  de- 
clare and  enforce  the  trust  will  lie,  as  will 
appear  by  the  case  of  Brogden  v,  Gibson,  165 
N.  C.  16,  80  S.  B.  966,  where  the  action  was 
to  declare  and  enforce  a  parol  trust,  upon 
facts  practically  identical  with  those  m  this 
case.  The  court  held  that  the  action  would 
lie,  and  that  the  statute  of  frauds  had  no 
application,  citing  ample  authority  in  this 
state  to  support  the  ruling.  Because  of  its 
close  likeness  to  this  case  is  our  excuse  for 
quoting  liberally  from  it.  In  that  case,  the 
court  said  (165  N.  O.  at  pages  19  and  20,  80 
S.  E.  at  page  968): 


"While  defendant  has  not  sold  the  land,  so 
as  to  bring  this  case  within  the  operation  of  the 
principle  just  stated,  he  has,  by  his  agreement, 
charged  it  with  a  trust  which  equity  will  en- 
force, and  the  statute,  fortunately  for  fair  and 
honest  dealing,  is  no  protection  to  him.  That 
he  is  morally  bound  to  its  performance  will  not 
be  questioned,  and  he  is  also  legally  required  to 
fulfill  his  promise.  The  law,  upon  this  phase  of 
the  matter,  is  equally  well  established.  We  can- 
not doubt  for  a  moment  that  the  agreement  was 
that  the  title  to  the  land  should  be  taken  in 
the  name  of  the  plaintiif,  or,  at  least,  in  the 
joint  names  of  the  parties,  as  the  plaintiff  was 
authorised  to  sell  as  well  as  to  buy  the  lots, 
and  everything  necessary  to  carry  out  this 
purpose  is  implied.  It  surely  was  not  intended 
that  defendant  should  be  able  to  blocfe  the  ex- 
ecution of  the  agreement  by  taking  the  title  to 
himself  and  refusing  to  convey.  But  even  if  it 
was  the  purpose  that  he  should  have  the  title 
to  it,  the  agreement  was  that  he  should  hold  it 
for  the  joint  benefit  of  himself  and  the  plaintiff, 
and  upon  the  faith  of  this  promise  he  acquired 
the  title,  and  will  not  be  permitted  to  hold  it 
discharged  of  this  obligation,  but  only  in  trust 
for  the  uses  declared  in  the  agreement.  The 
further  consideration  for  the  promise  was  that 
the  plaintiff  should  contribute  his  skill  and  la- 
bor in  securing  the  property  for  the  purposes 
of  the  joint  enterprise.  This  he  has  done  fully 
and  faithfully,  and  equity  will  not  disappoint  his 
reasonable  expectation  that  defendant  would 
not  take  the  benefit  of  this  skill  and  labor  and 
refuse  to  execute  the  trust  and  oonfidence  re- 
posed in  him." 

In  the  same  case  (165  N.  C.  22,  80  S.  E. 
969)  the  court  said: 

"If  we  should  permit  defendant  to  profit  by 
any  such  betrayal  of  the  trust  so  implicitly  and 
innocently  reposed  in  him,  it  would  be  not  only 
inequitable,  but  a  reproach  to  the  administration 
of  justice/'  Anderson  v.  Harrington,  168  N.  C. 
140,  79  S.  B.  426. 

A  comparison  of  the  cited  case,  Brogden  v. 
Gibson,  supra,  with  the  instant  case,  will 
show  a  strong  similarity  of  facts,  and  certain- 
ly a  substantial  one.  In  both  cases  there  was 
an  agreement  that  defendant  furnish  the 
money  to  purchase  the  land — the  title  to  be 
taken,  in  the  cited  case,  either  in  the  plain- 
tiff's name,  or  the  names  of  both  parties — 
and  in  both  cases  again  the  original  owner  of 
the  property  conveyed  the  same,  not  accord- 
ing to  the  terms  of  the  agreement,  but  in  the 
cited  case,  by  the  wrongful  inducement  of 
.the  defendant,  to  the  defendant  alone,  and  in 
the  instant  case,  by  the  wrongful  inducements 
of  the  defendants,  to  the  defendants  and  oth- 
er, perhaps,  innocent,  parties,  so  as  practical- 
ly to  preclude  an  enforcement  of  the  trust 
In  neither  case  was  there  such  an  execution 
of  the  agreement  as  to  remove  the  bar  of  the 
statute  of  frauds,  If  otherwise  applicable. 
So  that  here  the  defendants'  contention,  bas- 
ed upon  the  imaginary  distinction,  that  in 
the  cited  case  the  contract  was  executed,  so 
far  as  it  contemplated  a  conveyance  of  land, 
iia  untenable.    The  only  conveyance  of  land 
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contemplated  by  the  contract  sued  on  was  the 
conveyance  from  Fleetwood  to  the  corpora- 
tion, which  plaintiffs  and  defendants  agreed 
to  form,  and  of  which  the  defoidants  were 
to  hold  all  the  stock  as  security  until  their 
scheme  or  project  was  fully  consummated. 
Fleetwood's  contract  with  the  plaintiffs  to 
convey  the  land  was  evidenced  by  a  written 
option,  and  Fleetwood,  furthermore,  is  not  a 
party  to  this  suit.  By  the  wrongful  induce- 
ment of  the  defendants,  Fleetwood  has,  as 
did  the  vendor  in  Brogden  v.  Gibson,  supra, 
conveyed  the  lands  to  the  defendants  and 
their  associates,  In  violation  of  the  agree- 
ment and  plaintiffs'  equitable  rights  thereun- 
der. It  cannot  be  contended  that  the  defend- 
ants, who,  if  they  had  taken  title  to  the  lands 
in  themselves  alone,  would  have  been  charged 
with  a  trust  in  plaintiffs'  favor,  can,  by  the 
ingenious  and  wrongful  method  of  associat- 
ing other,  perhaps  innocent,  parties  in  the 
acquisition  of  the  title,  bar  the  plaintiffs  of 
all  relief.  If  the  lands  in  defendants'  hands, 
as  Is  well  established,  would  be  chargeable 
with  a  trust  In  plaintiffs'  favor,  it  is  because 
the  agreement  between  plaintiffs  and  defend- 
ants was  a  valid  agreement,  unaffected  by 
the  statute  of  frauds. 

That  this  contract  is  not  within  the  statute 
of  frauds  Is  strikingly  illustrated  by  Michael 
V.  FOU,  100  N.  C.  178,  6  S.  E.  264,  6  Am. 
St.  Rep.  577,  where  it  was  held  by  this  court 
that  an  agreement,  made  at  the  time  of  the 
sale  of  land,  and  as  an  Inducement  thereto, 
that  if  a  certain  mineral  interest  thereon 
was  sold  in  the  grantor's  lifetime  he  was  to 
have  one-half  of  the  price,  is  not  a  contract 
for  an  interest  in  land.  See,  also,  Houston  v. 
Sledge,  101  N.  C.  640,  8  S.  E.  145,  2  L.  R.  A. 
487 ;  Ambrose  v.  Ambrose,  94  Ga.  655,  19  S. 
E.  980.  And  still  more  to  the  point  is  Trow- 
bridge V.  Wetherbee,  11  Allen  (Mass.)  361, 
cited  and  approved  In  Michael  v.  Foil,  supra, 
where  it  was  held  that  a  parol  promise  to 
pay  to  another  a  portion  of  the  profits  made 
by  a  promisor  on  the  purchase  and  sale  of 
real  estate  is  not  within  the  statute  of  frauds, 
and  may  be  proved  by  paroL  See,  also,  Sher- 
rill  V.  Hogan,  92  N.  0.  345. 

[2]  If  the  agreement  was  a  valid  one,  and 
the  defendants  have  not  only  wrongfully 
breached  it,  but  sought  to  thwart  or  forestall 
the  plaintiffs  in  the  enforcement  of  the  trust 
by  the  association  with  them  of  other  Inno- 
cent and  bona  fide  purchasers  for  value,  ancT 
without  notice  of  the  trust,  then  It  follows, 
both  in  reason  and  upon  authority,  that  the 
plaintiffs  may  properly  assert  their  right 
through  the  medium  of  this  action  to  recover 
damages  for  a  breach  of  the  trust  or  the  con- 
tract, or  to  foUow  the  fund  they  have  receiv- 
ed for  the  land.  Ledford  v.  Emerson,  140  N. 
C.  288,  52  S.  E.  641,  4  L.  R.  A.  (N.  S.)  130, 
6  Ann.  Gas.  107,  and  cases  cited;  Owen  v. 
Meroney,  136  N.  0.  475,  48  S.  E.  821,  103 
Am.  St  Rep.  952,  1  Ann.  Gas.  834;  Newby  v. 


Harrell,  99  N.  0.  149,  5  S.  BL  284,  6  Am.  St 
Rep.  503;  and  especially  Gampbell  v.  Ever- 
hart.  139  N.  G.  503,  52  S.  E.  201;-  May  v. 
Le  Claire,  11  Waa  217,  20  L.  Ed.  50. 

Plaintiffs  have  an  election  of  remedies. 
They  may  sue  for  specific  performance,  which 
would  require  that  the  new  associates  of 
Ferrall  be  made  parties,  so  that  it  might  be 
determined  whether  they  are  purchasers  bona 
fide  and  for  value,  and  without  notice  of 
plaintiffs'  equity.  If  they  were  not,  they 
would  be  bound  by  the  original  contract  be- 
tween plaintiffs  and  defendants,  and  if  they 
were,  defendants  would  be  liable  to  a  money 
Judgment,  in  lieu  of  plaintiffs'  right  to  specif- 
ic performance  which  they  had  lost  by  de- 
fendants' wrongful  act  And,  second,  plain- 
tiffs could  waive  their  right  to  specific  per- 
formance and  recover  damages  for  a  breach 
of  the  contract,  or  a  violation  of  the  trust, 
which  they  have  chosen  to  do  in  this  action. 
89  Cyc.  572;  Seymour  v.  Freer,  8  WalL  (U. 
S.)  202,  19  L.  Ed.  306;  Taylor  v.  Benham,  5 
How.  (U.  S.)  233,  12  L.  Ed.  130.  But  there  Is 
no  contention  about  plaintiffs'  right  to  re- 
cover, as  we  understand  it,  if  the  contract  is 
valid,  and  there  was  evidence  to  show  that 
It  was  made  between  the  parties  as  alleged. 
There  was  clearly  a  consideration  to  sup- 
port It 

[3]  This  brings  us  to  the  second  proposi- 
tion, as  to  the  sufficiency  of  the  evidence  to 
show  the  contract.  We  have  examined  the 
same  carefully,  and  conclude  that  there  was 
at  least  some  evidence  which  should  have 
been  submitted  to  the  Jury.  The  testimony 
of  the  witnesses  Newby  and  Weeks  corre- 
sponds with  the  allegations  of  the  complaint, 
and.  If  accepted  by  the  Jury  as  true,  entitled 
plaintiffs  to  their  verdict  It  would  be  of  lit- 
tle value  in  the  discussion  to  recite  their  tes- 
timony here,  the  only  question  being  whether 
there  was  any  evidence  as  to  the  contract  al- 
leged in  the  complaint.  Both  Newby  and 
Weeks  gave  testimony  to  the  effect  that  the 
contract  as  alleged  was  entered  into,  and 
that  defendants  had  failed  to  comply  with 
It.  The  plaintiffs  In  their  brief  insist  that 
the  learned  Judge  who  presided  at  the  trial 
decided  the  case  and  ordered  the  nonsuit  up- 
on the  ground  that  a  recovery  was  barred  by 
the  statute  of  frauds.  We  have  disposed  of 
this  plea. 

On  a  motion  by  the  defendant  for  a  nonsuit 
under  the  statute,  or  on  a  demurrer  to  the 
evidence,  the  latter  must  be  construed  most 
favorably  to  the  plaintiff,  and  every  fact  es- 
sential to  the  cause  of  action,  which  It  tends 
to  prove,  must  be  taken  as  established,  and 
plaintiff  also  Is  entitied  to  the  most  favorable 
inferences  deducible  therefrom,  considering 
only  so  much  of  the  evidence  as  Is  favorable 
to  the  plaintiff  and  rejecting  that  which  is 
unfavorable.  Slkes  v.  Life  Ins.  Go.,  144  N. 
G.  626,  57  S.  E.  391;  McCasklU  v.  Walker, 
145  N.  0.  252,  58  S.  B.  1073;  Cotton  t.  Rail* 


N.C.) 


WALLACE  V.  SOUTHERN  COTTON  OIL  00. 

(108  S.E.) 


827 


road.  149  N.  C.  227,  62  S.  B.  1093 ;  Thompson 
V.  Railroad,  149  N.  C.  155,  62  S.  B.  883; 
Morton  v.  Lumber  Co.,  152  N.  0.  54,  67  S.  E. 
67;  West  ▼.  Tanning  Co.,  154  N.  0.  44,  69 
S.  E.  687.  This  rule  prevails  generally  in 
other  jurisdictions.  Pinson  v.  Railway  Co.,  85 
S.  C.  355,  67  S.  B.  464.  Applied  to  this  case, 
the  evidence  is,  in  law,  fully  sufficient  to  es- 
tablish plaintiffs'  cause  of  action,  if  taken  to 
be  true,  as  it  should  be.  It  makes  no  differ- 
ence if  there  are  discrepancies  in  it,  or  in- 
con^stencies  or  even  contradictions,  as  the 
jury  must  determine  which  part  is  true,  and 
not  the  court.  But,  whichever  way  we  take 
it»  there  was  error  in  nonsuiting  the  plain- 
tiffs, and  there  must  be  a  new  trial,  so  that 
the  jury  may  pass  upon  the  facts. 
New  trial. 


(X82  N.  C.  755) 

WALLACE  V.  SOUTHERN  COTTON  OIL  CO. 

(No.  61.) 

(Supreme  Court  of  North  Carolina.    Aug.  14, 

1921.) 

1.  Master  and  servant  ^=:>I05(1)— Charge  on 
custom  in  other  mills  held  proper. 

In  an  action  for  injuries  to  an  employee 
struck  by  a  bale  of  cotton  lintera,  which  fell 
off  a  slide  with  no  g^ard  rails  to  prevent  bales 
from  falling  off,  after  being  placed  thereon 
without  lookout  or  warning,  there  was  no  re- 
versible error  in  the  court's  charge  that  the 
fact  that  the  method  of  removing  linters  was 
similar  to  that  used  in  other  cotton  oU  mills, 
though  evidentiary,  was  not  sufficient  to  relieve 
defendant  from  liability,  unless  it  exercised 
reasonable  care  to  provide  its  employees  with 
reasonable  safeguards. 

2.  Appeal  and  error  #=» 1 066— Abstract  charge 
held  not  prejudicial. 

An  instruction  in  an  action  for  injuries  to 
an  employee  which  was  abstract  Jield  not  preju- 
dicial error. 

Appeal  from  Superior  Court,  Nash  County; 
Calvert,  Judge. 

Action  by  Robert  C.  Wallace  against  the 
Southern  Cotton  Oil  Comimny.  Judgment 
for  plaintiff,  and  defendant  appeals.  No 
error. 

Plaintiff  alleged  that  defendant  was  oper- 
ating a  cotton  seed  oil  and  a  fertilizer  manu- 
facturing plant,  and  operated  in  the  northern 
-wing  of  its  main  factory  building  a  large 
compress  for  the  baling  of  linters,  or  short 
fibers  of  cotton  taken  from  the  seed  after  gin- 
ning. This  press  was  located  in  a  square 
room  on  the  second  floor  of  said  building, 
vrliich  room  was  called  the  "press  room." 
In  said  room  there  was  a  large  compress  in- 
to which  the  linters  were  forced  up  from  the 
room  below  through  the  floor.  In  said  com- 
press the  linters  were  compressed  into  bales 
ancl  covertd  with  rough  bagging,  said  bales 


weighing  about  500  pounds  each.  The  only 
entrance  to  the  press  room  was  through  a 
large  double  door,  or  opening  through  the 
eastern  wall,  which  door  was  connected  with 
the  ground  by  a  series  of  steps  forming  a 
stairway.  .  Along  the  sides  of  said  stairway 
were  parallel  guides  or  runners,  which  form- 
ed together  with  the  side  rails  of  the  stair- 
way an  inclined  slide  from  the  press  room  to 
the  ground.  The  only  means  provided  by  the 
defendant  for  entering  or  leaving  the  press 
room  and  for  movlog  the  baled  linters  out  of 
the  press  room  to  the  ground  was  said  stair- 
way, and  it  was  the  practice  of  the  press 
operator  to  shove  the  baled  linters  from 
the  press  onto  the  stairway,  along  which  it 
fell  or  slid  with  great  force  to  the  ground. 
Along  the  sides  of  said  stairway  there  were 
no  guard  rails  or  guides  to  prevent  the  bales 
from  falling  off.  At  the  foot  of  the  stair- 
way there  were  no  platforms  to  receive  the 
bales,  no  rails  to  keep  the  bales  from  rolling, 
no  rails  to  keep  the  passers-by  away  from 
the  landing  place,  and  no  sign  or  other  warn- 
ing of  danger  from  the  falling  bales.  It 
was  the  custom  of  the  defendant's  employees 
in  passing  around  the  wing  of  the  building 
in  which  the  press  room  was  located  to  pass 
either  in  front  of  the  stairway  above  describ- 
ed or  under  it  and  between  it  and  the  build- 
ing. This  custom  of  the  defendant's  em- 
ployees was  known  to  defendant  through  its 
officers,  agents,  and  foremen.  The  plaintiff 
while  acting  in  the  course  and  scope  of  his 
employment,  about  his  master's  business,  and 
while  acting  under  orders  of  his  superior,  un- 
dertook to  go  from  the  defendant's  saw-filing 
room  near  the  press  room  near  the  northern 
end  of  the  building.  Plaintiff's  duties  had 
not  usually  carried  him  to  that  part  of  de- 
fendant's plant,  and  he  had  never  seen  the 
baled  linters  sliding  or  tumbling  down  the 
stairway.  He  had  never  been  warned  of  the 
danger  from  that  source,  and  did  not  know 
of  its  existence.  No  rules  had  ever  been 
promulgated  by  defendant  to  govern  its 
employees  in  passing  in  that  vicinity,  and 
plaintiff  was  totally  unconscious  of  the  dan- 
ger there  lurking.  As  plaintiff  passed  with- 
in a  distance  of  some  8  or  10  feet  from  the 
stairway,  and  while  he  was  facing  in  a  di- 
rection away  from  the  door  of  the  press  room, 
a  young  negro  employee  of  the  defendant, 
without  looking  to  see  whether  any  i)erson 
was  near  the  stairway,  and  without  giving 
any  signal  or  other  warning,  pushed  a  bale 
of  linters  onto  the  stairway.  Said  negro 
workman  was  employed  in  a  department  of 
defendant's  plant  separate  from*  that  of 
plaintiff  who  was  not  acquainted  or  associat- 
ed with  him.  The  bale  was  not  placed 
squarely  upon  the  stairway,  and  when  it 
reached  a  point  about  halfway  to  the  ground 
it  tumbled  over  the  side  of  the  stairway,  and 
struck  plaintiff  from  behind. 
His  honor  charged  the  jury  as  follows: 
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In  this  case  the  plaistiif  alleges  that  he  was 
injured  by  the  negligence  of  the  defendant,  in 
that  be  alleges  that  the  place  at  which  he  was 
injured  was  not  a  safe  place  for  an  employee 
to  be  or  pass,  that  there  were  no  danger  signals, 
and  that  no  rules  or  instructions  as  to  taking 
care  to  avoid  the  alleged  danger  had  been  given 
to  the  plaintiff.  This  the  defendant  denies.  It 
is  denied  by  the  defendant  company  that  there 
was  any  negligence  on  its  part,  but  it  alleges 
that  if  there  was  any  negligence  causing  the 
injury  to  the  plaintiff  it  was  solely  the  negli- 
gence of  a  fellow  servant,  negligence  solely  of 
the  man  who  threw  out  the  bale.  Defendant 
alleges  that  the  premises  were  in  such  condi- 
tion as  is  customary  in  such  a  place  as  that. 
The  burden  of  proof  is  upon  the  plaintiff  in 
this  issue.  Before  you  can  answer  this  first 
issue  "Yes"  you  will  have  to  find  from  the  evi- 
dence and  by  the  greater  weight  of  it  that  the 
defendant  was  negligent,  and  that  the  defend- 
ant's negligence  was  the  proximate  cause  of 
the  injury  to  the  plaintiff. 

An  employer  or  master  is  liable  for  an  in- 
jury to  an  employee  who  is  free  from  contribu- 
tory negligence,  where  it  is  caused  by  the  con- 
current negligence  of  the  employer  and  of  a 
fellow  servant.  Nevertheless,  to  authorize  a 
recovery,  the  employer's  negligence  must  have 
contributed  to  the  injury.  If  the  master's  neg- 
ligence is  the  proximate  or  efficient  cause  of 
the  injury,  or  if  the  injury  would  not  have  been 
sustained  but  for  his  negligence,  the  master  is 
liable,  even  though  it  might  have  been  prevent- 
ed by  the  exercise  of  greater  care  on  the  part 
of  the  fellow  servant 

It  is  no  defense  that  the  negligence  resulted 
from  the  act  of  a  fellow  servant,  if  the  mas- 
ter's negligence  concurred  with  that  of  the  fel- 
low servant.  Thus  in  the  present  case,  if  the 
jury  finds  that  the  defendant  failed  to  exercise 
reasonable  care  by  establishing  and  continuing 
a  needlessly  dangerous  method  of  removing 
the  bales  of  linters  from  the  press  room  to  the 
ground,  the  defendant  would  be  liable  to  the 
plaintiff,  even  though  a  concurrent  cause  of  the 
accident  was  the  failure  of  the  negro  in  the 
press  room  to  give  a  signal  of  danger  to  the 
plaintiff,  or  to  others  who  might  have  been 
passing.  Where,  however,  the  negligence  of 
the  servant  is  such  as  to  have  caused  the  in- 
jury even  had  the  master  not  been  negligent, 
then  the  servant's  negligence  is  the  sole  cause 
of  the  injury,  and  the  master  is  not  liable. 

With  respect  to  the  question  as  to  whether 
or  not  this  was  a  safe  place,  the  defendant  in 
this  cause  owed  the  plaintiff  the  duty  to  exer- 
cise reasonable  care  in  providing  him  a  safe 
place  to  work.  A  master  fails  in  his  duty  to 
supply  his  workman  a  safe  place  to  work  if  he 
allows  the  work  to  be  habitually  conducted  in 
a  manner  needlessly  dangerous.  This  obliga- 
tion on  the  part  of  the  defendant  extended,  not 
only  to  the  actual  place  where  the  plaintiff  bad 
to  perform  his  duties,  but  extended  also  to 
such  parts  of  the  premises  as  the  plaintiff  rea- 
sonably had  a  right  to  go  in  performing  the 
woi^  be  had  to  do.  The  protection  which  this 
rule  throws  around  the  plaintiff  did  not  extend 
to  out  of  the  way  places  where  the  defendant 
could  not  have  reasonably  anticipated  his  pres- 
ence, but  such  protection  did  extend  to  those 
parts  of  the  defendant's  premises  to  which  the 
plaintiff  or  other  employees  might  have  been 
reasonably  expected  to  go,  either  in  discharge 


of  their  duties  or  for  any  other  lawful  purpose. 
In  this  view  of  the  case  it  is  immaterial  whether 
or  not  the  plaintiff  was  about  his  master's  busi- 
ness at  the  time  of  the  injury,  provided  the 
defendant  knew,  or  by  the  exercise  of  reason- 
able care  should  have  known,  of  the  existence 
of  an  unsafe  condition  at  a  point  where  its  em- 
ployees were  frequently  passing  and  repassing 
to  the  knowledge  of  the  defendant's  manager. 

The  court  charges  you  that  the  defendant's 
duty  to  furnish  the  plaintiff  a  safe  place  to 
work  was  not  limited  to  the  actual  place  where 
the  plaintiff  performed  his  customary  duties, 
but  extended  to  such  additional  parts  of  the 
plant  to  which  the  plaintiff  may  have  been  sent 
for  other  purposes  connected  with  his  work. 
If  you  should  find  that  the  plaintiff  was  injured 
while  passing  near  the  skids  leading  from  the 
press  room  while  the  plaintiff  was  on  his  way 
to  get  a  piece  of  lumber  to  make  a  straight 
edge,  under  the  direction  of  the  plaintiff's  su- 
perior officer,  then  the  defendant's  duty  of  fur- 
nishing him  a  safe  place  to  work  extended  to 
such  parts  of  the  plant  as  he  was  reasonably 
required  to  pass  in  obtaining  said  straight  edge. 

(The  court  charges  you  that  if  you  should  find 
from  the  evidence  that  the  method  of  removing 
the  linters  which  was  employed  by  the  defend- 
ant, was  similar  to  that  used  in  other  oil  mills, 
this  fact  would  be  evidence  for  you  to  consider, 
but  would  not  be  sufficient'  to  relieve  the  de- 
fendant from  liability  unless  you  should  also 
find  that  the  defendant  exercised  reasonable 
care  in  so  ordering  the  operations  of  its  plant 
as  to  pro^de  its  employees  with  reasonable 
safeguards.  The  custom  of  other  plants  is  evi- 
dence for  you  to  consider,  but  a  negligent  meth- 
od of  operation  cannot  be  excused  on  the 
ground  that  other  parties  or  plants  are  Bim- 
ilarly  negligent.) 

To  80  much  of  the  foregoing  charge  as  is 
contained  In  parenthesis,  the  defendant  ex- 
cepts. 

The  court  charges  you  that  it  is  not  only  the 
duty  of  the  defendant  to  establish  proper  meth- 
ods for  the  conduct  of  its  business,  but  it  must 
also  establish  rules  among  its  employees  for 
the  observance  of  such  proper  methods.  The 
employer  is  bound  to  warn  and  instruct  his 
employees  concerning  such  dangers  as  are 
known  to  his  employees,  or  which  could  be 
known  to  him  by  the  exercise  of  ordinary  care. 

A  master  is  not  bound  to  indemnify  one 
servant  for  injuries  caused  by  the  negligence 
of  another  servant  in  the  same  common  em- 
ployment, unless  the  negligent  servant  was  the 
master's  representative.  Therefore,  if  the  jury 
shall  find  from  the  evidence,  and  the  greater 
weight  thereof,  that  the  servant  who  threw  the 
bale  of  cotton  down  the  slide,  or  skid,  had  been 
specifically  instructed  always  to  give  timely  no- 
tice of  his  purpose  to  discharge  such  bale,  and 
that  in  this  case  he  did  discharge  the  bale  with- 
out giving  notice,  and  that  the  plaintiff's  injury 
resulted  solely  from  the  negligent  act  of  the 
servant  in  so  discharging  the  bale  without  no- 
tice, they  should  and  are  instructed  to  answer 
the  first  issue  **No."  This  would  be  so,  and 
you  should  answer  this  issue  "No"  if  you  find 
the  facts  so  to  be  (unless  you  further  find  that 
defendant's  officers  knew,  or  in  the  exercise  of 
ordinary  care  should  have  known,  that  the  ne- 
gro operating  the  press  room  frequently  failed 
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to  look  out  and  give  warniBg  of  the  fcIliDg  of  a 
bale  of  cottOD). 

To  so  much  of  the  foregoing  charge  as  is 
contained  in  parenthesis,  the  defendant  ex- 
eats. 

As  to  the  duty  of  the  master  to  instruct  the 
man  handling  the  bales  to  look  out  and  give 
warning  to  any  one  passing,  .the  employer's 
duty  to  establish  proper  rules  is  not  completed 
by  merely  announcing  such  rules  to  its  em- 
ployees, because  the  servant  is  not  affected  by 
a  rule  which  is  customarily  abrogated  to  the 
master's  knowledge.  (Thus  if  in  the  present 
case  you  should  find  that  the  manager  or  su- 
perintendent of  the  defendant's  plant  knew,  or 
in  the  exercise  of  ordinary  care  should  have 
known,  that  the  negro  operating  the  press  in 
the  press  room  frequently  failed  to  give  warn- 
ing of  the  falling  of  a  bale  of  cotton,  then  it 
would  have  been  the  duty  of  the  defendant 
through  its  manager  or  superintendent,  to  es- 
tablish such  additional  safeguards  as  would 
have  been  reasonably  calculated  to  protect  its 
employees  from  danger  from  that  source.) 

To  so  much  of  the  foregoing  charge  as  is 
contained  in  parenthesis,  the  defendant  ex- 
cepts. 

As  to  the  duty  to  post  signs  of  danger:  The 
court  charges  you  that  if  you  should  find  that 
the  defendant  knew,  or  in  the  exercise  of  ordi- 
nary care  should  have  known,  that  the  method 
employed  by  it  in  passing  the  baled  linters  to 
the  ground  was  a  source  of  danger  to  those 
passing  at  that  point,  it  should  have  posted 
signs  or  given  other  warnings  of  the  danger 
there  existing,  and  its  failure  to  do  so  is  evi- 
dence of  negligence. 

Gentlemen,  it  is  not  the  law  that  the  master 
should  use  aU  preventive  measures  which  might 
be  employed,  but  there  has  to  be  applied  to 


the  bales  of  linters  are  thrown  from  the  upper 
floor,  that  there  is  a  ladder  from  the  ground 
to  the  bottom  of  the  floor  over  which  the  bales 
of  linters  are  thrown,  and  that  there  is  a  rail 
on  each  side  of  the  steps  on  the  same  level 
with  the  steps,  that  there  are  no  cross  rails  to 
keep  the  bales  on  the  skid,  that  there  are  paths 
around  and  under  the  skid,  which  show  that 
employees  frequently  pass  that  way,  and  that 
at  that  time  there  was  a  coal  pile  so  close 
that  it  was  necessary  for  any  one  passing  to 
go  dose  to  the  skid,  and  that  there  was  no 
guard  or  arrangement  at  that  time  on  the 
ground  for  catching  the  bales,  and  that  there 
was  no  danger  sign  at  that  place,  and  that 
there  were  no  rules  that  had  been  given  about 
passing  that  particular  point.  (Plaintiff  further 
contends  that  the  testimony  tends  to  show  that 
Sherrod,  the  boy  whose  duty  it  was  to  take  the 
bales  from  the  press  room  and  put  them  out  on 
the  ground,  had  never  been  told  by  the  de- 
fendant or  the  defendant's  officers  to  keep  a 
lookout  and  give  warning,  and  that  the  de- 
fendant  was  gnilty  of  negligence  in  permitting 
him  to  work  without  giving  warning),  and  even 
if  you  find  that  the  defendant  did  instruct 
Sherrod  to  keep  a  lookout,  and  it  was  Sherrod's 
negligence  In  failing  to  do  so,  plaintiff  contends 
that  you  should  find  from  the  evidence  that 
the  injury  would  not  have  happened  if  the  de- 
fendant had  provided  guard  rails  to  prevent 
the  bales  from  falling  sideways  off  the  skid,  or 
had  provided  guard  rails  on  the  ground,  and 
plaintiff  contends  that  in  the  exercise  of  or- 
dinary care  the  defendant  should  have  had 
guard  rails  on  the  side  and  a  guard  on  the 
ground,  and  the  failure  of  the  defendant  in 
exercise  of  ordinary  care  to  provide  such  con- 
ditions concurred  with  the  negligence  of  Sher- 
rod, if  you  find  that  he  was  negligent,  and  the 
concurring  negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury. 

To  so  much  of  the  foregoing  charge  as  is 


and  prudent  person  have  done  under  the  dr- 
comstances  of  the  situation? 

On  this  issue  or  question,  the  plaintiff  con- 
tends that  the  testimony  tends  to  show  that  on 
N^ovember  28,  1918,  he  was  working  for  the 
defendant  as  a  saw  filer,  and  that  that  was  the 
third  week  that  he  had  worked  there,  and  that 
be  found  in  doing  his  work  that  the  saw  teeth 
of  the  machinery  referred  to  were  uneven,  and 
tbat  they  needed  to  be  straightened,  and  that 
lie  spoke  to  the  superintendent,  Mr.  Denmark, 
about,  it,  and  also  had  a  talk  with  Bartholo- 
mew,  the   assistant  superintendent,   who   said 
be    would  get  a   straight  edge  for  him  with 
-which  to  line  np  the  saw  teeth.    That  Barthol- 
omew did  not  get  the  straight  edge,  but  in- 
structed the  plaintiff  to  go  out  for  filing  ma- 
terial and  get  a  strip,  and  that  he  would  find 
some  material  behind  the  hydrant  house;   that 
tbe  plaintiff  went  around  by  the  tool  house  to 
uret  a  saw,  and  in  going  to  the  material  behind 
the  hydrant  house,  as  he  turned  the  corner  of 
tbe  press  room,  the  bale  of  cotton  fell  on  him, 
-wbich  rendered  him  unconscious,  and  that  he 
knew  nothing  more  of  what  occurred  for  some 
days   thereafter.     Plaintiff   further   says   tbat 
tbe  testimony  tends  to  show  that  at  that  place 


such  matters  what  we  call  the  rule  of  the  pru-  ^,.,  x, i^w^^j^ 

dent  man.    That  is,  what  would  a  reasonable    contained  in  parenthesis,  the  defendant  ex- 
cepts. 

The  last  three  exceptions  inyolve  tbe  bbxih} 
point,  and  are  directed  to  the  error  of  the 
court  below  in  charging  the  jury  upon  an  ab- 
stract proposition  of  law  not  raised  by  tSie 
evidence  or  the  complaint. 

M.  V.  Barnhill  and  P.  S.  Spmlll,  both  of 
Rocky  Mount,  for  appellant 

Battle  &  Winslow,  of  Rocky  Mount,  for 
appellees. 


PER  CURIAM.  [1,  2]  All  the  defendant's 
exceptions  and  assignments  of  error,  not 
abandoned  in  Its  brief,  are  directed  exclu- 
sively to  the  charge.  After  a  careful  exami- 
nation of  the  court's  charge  to  the  Jury  and 
the  defendants  exceptions  thereto,  we  can 
find  no  prejudicial  or  reversible  error.  A 
perusal  of  the  record  in  its  entirety  leaves 
us  with  the  impression  that  the  case  has 
been  tried  In  substantial  conformity  to  our 
decisions,  and  we  have  discovered  no  snfl3- 
dent  reason  for  disturbing  the  result. 

No  error. 
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(182  N.  C.  788) 

STATE  V.  PRINCE.     (No.  91.) 

(Supreme  Court  of  North  Carolina.    Sept  21, 

1921.) 

1.  Intoxicating  liquors  ^=s>236(19),  238(1)  — 
Evidenoe  insufflciont  to  austaln  convlotion  for 
manufaoturing,  or  to  Justify  submission  to 
Jury. 

In  a  prosecution  for  manufacturing  spiritu- 
ous liquor,  evidence  held  insufficient  to  support  a 
verdict  of  guilty,  and  that  it  was  error  for  the 
court  not  to  grant  a  nonsuit. 

2.  Criminal  law  ^=»552(3)— Ciroumstantlai  evl- 


but  which  had  not  been  recently  used.  They 
found  an  old  still  worm  In  the  edge  of  the 
woods  and  back  of  defendant's  garden,  but 
there  was  nothing  to  indicate  any  recent  use 
of  it,  and  it  apparently  had  been  lying  there, 
exposed  to  the  weather,  for  quite  a  while. 
Not  far  from  this  old  and  unused  distillery 
worm,  a  Jug  of  something,  having  the  ap- 
pearance of  tomato  beer,  was  found.  It  re- 
sembled something  found  at  the  diatillery, 
three-quarters  of  a  mile  away,  which  they 
took  to  be  tomato  beer. 
The  defendant  was  not  at  home,  and  they 

did  not  see  him  on  this  raid  or  search;  hli 

dence,  producing  mere  conjecture  oif  guilt,  in-  ^  premises  and  house  were  searched  without 


sufficient. 
Where  all  of  the  drcumstances  on  which 
the  state  solely  relies  may  exist,  and  yet  the 
defendant  be  innocent,  and  either  singly  or  in 
combination  they  produce  no  assurance  of  guilt, 
but  at  most  only  a  mere  conjecture  or  surmise 
of  it,  the  evidence  is  insufficient  to  sustain  a 
conviction. 

3.  Criminal  law  «=»741(l)  —  Legal  sufllcienoy 
and  moral  weight  of  evidenoe  distlnot. 

The  legal  sufficiency  of  proof  in  a  criminal 
prosecution  and  the  moral  weight  of  legally 
sufficient  proof  are  very  distinct  in  the  concep- 
tion of  the  law,  the  first  lying  within  the  prov- 
ince of  the  court  and  the  last  within  that  of 
the  jury;  but  the  province  of  the  jury  should 
not  be  invaded  in  any  case,  and  when  reasonable 
minds,  acting  within  the  limits  prescribed  by 
the  rules  of  law,  might  reach  different  conclu- 
sions, the  evidence  must  be  submitted  to  the 
jury. 

Appeal  from  Superior  Court,  CHiatham 
County;    Lyon,  Judge. 

Young  Prince  was  convicted  of  manufac- 
turing spirituous  liquor,  and  appeals.  Re- 
versed. 

The  only  question  is  whether  there  was  any 
evidence  of  his  guilt,  and  this  was  raised 
by  his  motion  to  nonsuit  the  state.  The 
evidence  substantially  was  that  three  ofQcers 
had  searched  near  defendant's  premises,  on 
May  10,  1921,  and  about  one-half  or  three- 
quarters  of  a  mile  from  his  house  they  found 
a  distillery  that  was  being  operated,  and  the 
materials  were  there  for  making  whisky. 
There  was  a  path  leading  from  the  distillery 
up  a  hill  about  150  yards  to  a  road,  which 
was  intersected  by  the  railroad,  and  led  to 
the  defendant's  house;  but  the  road  passed 
his  house  and  extended  to  the  neighbor- 
hood beyond  and  in  the  direction  of  Raleigh. 
There  was  a  path  from  the  house  of  the 
defendant  to  a  spring  about  200  yards  away, 
and  a  path  led  from  the  spring  to  an  old 
place  where  a  distillery  furnace  had  once 
been,  "which  showed  no  signs  of  recent  use." 
A  pile  of  sawdust  was  found  some  distance 
beyond  this  spring,  and  beyond  this  sawdust 
there  was  evidence  of  a  distillery  furnace 
having  been  operated  some  time  in  the  past, 


objection  by  his  wife,  who  assured  them  be- 
fore they  went  in  that  they  would  find  noth- 
ing, and  they  found  nothing  there,  as  she  had 
stated.  In  the  barn  or  granary  of  the  defend- 
ant, there  was  found  a  barrel  containing  a 
few  gallons  of  molasses,  estimated  to  be  not 
over  five  gaUons.  Following  the  road  past 
the  defendant's  house  from  the  direction  of 
the  distillery,  going  directly  west  into  the 
woods,  something  like  300  yards  from  the  de- 
fendant's home  and  about  35  or  40  yards  from 
the  road,  two  five-gallon  jugs  were  found 
sitting  b^ind  a  log  and  were  in  guano  sacks, 
but  were  unstopped.  One  of  them  was  emp- 
ty, and  the  other  one  contained  about  a  cup- 
ful of  something  that  had  the  odor  of  whisky. 
All  the  witnesses  admitted  that  nothing  was 
found  in  the  home  of  the  defendant  to  arouse 
the  least  suspicion  that  whisky  was  being 
stored  or  kept  there.  Each  witness  stated 
he  knew  not  whether  the  land  belonged  to  the 
defendant  where  the  still  sites  were  found, 
and  none  of  these  witnesses  knew  whether 
the  still  worm,  or  jug  of  tomato  beer,  or  any 
jugs,  were  on  the  premises  of  defendant; 
that  the  defendant  was  not  seen  in  connec- 
tion with  either  the  distillery,  the  empty 
jugs,  or  the  still  worm,  and  was  not  at  home 
on  this  occasion. 

The  witness  Ferguson,  who  lived  in  Prince's 
neighborhood,  testified  that  .the  path  lead- 
ing from  the  distillery  in  the  direction  of 
the  defendant's  home  had  been  used  as  a 
school  path  for  a  number  of  years.  Mo- 
tion to  nonsuit,  submitted  at  the  close  of  all 
the  evidence,  which  is  above  set  forth,  was 
overruled.  Defendant  excepted  and  ap- 
pealed. 

A.  C.  Ray,  of  Pittsboro,  for  appellant. 
James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  [1,  2]  We  have  examined 
the  evidence  with  close  scrutiny,  and  can  find 
none  upon  which  a  verdict  of  guilty  can  rea- 
sonably be  based,  if  there  is  any  upon  which 
to  raise  even  a  well-founded  suspicion.  All 
of  the  circumstances,  upon  which  the  state 
solely  relies,  may  exist,  and  yet  the  defend- 
ant be  innocent    Either  singly,  or  in  combi- 
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nation,  they  produce  no  assurance  of  guilt,  but 
at  most  only  a  mere  conjecture,  or  siu^nlse  of 
it,  which  is  certainly  not  sufficient  as  evi- 
dence. Byrd  v.  Express  Co.,  139  N.  C.  273, 
51  S.  E.  851.  In  State  ▼.  Vinson,  68  N.  C. 
335,  this  court  thus  states  the  rule: 

"We  may  say  with  certamty  that  evidence 
which  merely  shows  it  possible  for  the  fact 
in  issue  to  be  as  alleged,  or  which  raises  a  mere 
conjecture  that  it  was  so,  is  an  insufficient 
foundation  for  a  verdict,  and  should  not  be  left 
to  the  jury." 

And  in  Brown  T.  Kinsey,  81  N.  C.  245,  it 
is  said: 

'*The  rule  is  well  settled  that  if  there  be  no 
evidence,  or  if  the  evidence  be  so  slight  as  not 
reasonably  to  warrant  the  inference  of  the  fact 
in  issue  or  furnish  more  than  materials  for  a 
mere  conjecture,  the  court  will  not  leave  the 
issue  to  be  passed  on  by  the  jury." 

In  the  later  case  of  Young  v.  Railroad,  116 
N.  C.  932,  21  S.  B.  177,  the  court  says: 

"Judges  are  no  longer  required  to  submit  a 
case  to  the  jury  merely  because  some  evidence 
has  been  introduced  by  the  party  having  the 
burden  of  proof,  unless  the  evidence  be  of  such 
a  character  as  that  it  would  warrant  the  jury 
to  proceed  in  finding  a  verdict  in  favor  of  the 
party  introducing  such  evidence." 


See  Cobb  v.  Fogalman,  23  N.  C.  440;  Witt- 
]£Owsky  V.  Wasson,  71  N.  C.  451;  Sutton  v. 
Madre,  47  N.  C.  320;  Pettlford  v.  Mayo,  117 
N.  C.  27,  23  S.  E.  262;  Lewis  v.  Steamship 
Co.,  LS2  N.  C.  904,  44  S.  B.  666. 

It  all  comes  to  this:  That  there  must  be 
legal  evidence  of  the  fact  in  issue,  and  not 
merely  such  as  raises  a  suspicion  or  con- 
jecture in  regard  to  it  The  state  must  do 
more  than  show  the  possible  liability  of  the 
defendant  for  the  crime.  It  must  go  further, 
and  oifer  at  least  some  evidence  which  rea- 
sonably tends  to  prove  every  fact  essential 
to  its  success.  This  has  not  been  done  in  the 
case  now  before  us. 

[3]  We  may  say  generally  that  evidence 
sliould  raise  more  than  a  mere  conjecture 
as  to  the  existence  of  the  fact  to  be  proved. 
The  legal  sufficiency  of  proof  and  the  moral 
^weight  of  legally  sufficient  proof  are  very 
4listinct  in  the  conception  of  the  law.  The 
first  lies  within  the  province  of  the  court; 
tlie  last  within  that  of  the  jury.  Applying 
the  maxim,  "de  minimis  non  curat  lex,"  when 
we  say  that  there  is  no  evidence  to  go  to 
the  jury,  we  do  not  mean  that  there  is  liter- 
ally and  absolutely  none,  for  as  to  this  there 
could  be  no  room  for  any  controversy;  but 
there  is  none  which  ought  reasonably  to  satis- 
fy the  jury  that  the  fact  sought  to  be  proved  !  the  evidence  is  submitted  to  the  jury.    The 


mere  probability  as  to  a  past  event,  when 
he  assumes  the  burden  of  establishing  such 
event  as  a  propositicm  of  fact  and  as  a  basis 
for  the  judgment  of  a  court,  he  must  adduce 
evidence  other  than  a  majority  of  chances 
that  the  fact  to  be  proved  does  exist  It 
must  be  more  tlian  sufficient  for  a  mere  guess, 
and  must  be  such  as  tends  to  actual  proof. 
But  the  province  of  the  jury  should  not  be 
invaded  in  any  case  and  when  reasonable 
minds,  acting  within  the  limitations  pre- 
scribed by  the  rules  of  law,  might  reach  dif- 
ferent conclusions,  the  evidence  must  be  sub- 
mitted to  the  jury.  Campbell  v.  Everhart, 
139  N.  C.  516,  52  S.  E.  201;  Lewis  v.  Steam- 
ship Co.,  132  N.  C.  904,  44  S.  E.  666;  Wheeler 
V.  Schroeder,  4  R.  I.  383 ;  Offutt  v.  CoL  Ex- 
position, 175  111.  472.  51  N.  B.  651;  Day  v. 
Railroad,  96  Me.  207,  52  Atl.  771,  90  Am. 
St.  Rep.  335;  Catlett  v.  Railway,  57  Ark. 
461,  21  S.  W.  1062,  38  Am.  St  Rep.  254; 
Railroad  v.  Stebbing,  62  Md.  504. 

The  principle  is  well  stated  in  Spruill  v. 
Insurance  Co.,  120  N.  C.  at  page  147  (27  S. 
E.  41),  that  where  the  action  of  the  judge,  in 
directing  a  verdict  or  granting  a  nonsuit  or 
dismissal  of  the  action,  can  be  sustained  on- 
ly under  the  doctrine,  firmly  established  to 
this  state,  that  where  there  is  no  evidence, 
or  a  mere  scintilla  of  evidence  or  tbe  evi- 
dence is  not  sufficient  In  a  just  and  reason- 
able view  of  it,  to  warrant  an  inference  of 
any  fact  in  issue,  the  court  should  not  leave 
the  issue  to  be  passed  upon  by  the  jury,  but 
should  direct  a  verdict  against  the  party  up- 
on whom  the  burden  of  proof  rests.  And 
Judge  Gaston  thus  stated  the  rule  in  Cobb 
T.  Fogalman,  23  N.  C.  440 : 

"Although  the  boundary,  between  a  defect  of 
evidence  and  evidence  confessedly  slight  be  not 
easily  drawn  in  practice,  yet  it  cannot  be  doubt- 
ed that  what  raises  but  a  possibility  or  con- 
jecture [as  to  the  existence]  of  a  fact  never 
can  amount  to  evidence  of  it" 

See  Crenshaw  v.  Railroad,  144  N.  C.  320, 56 
S.  E.  947;  Wittkowsky  v.  Wasson,  supra; 
State  V.  Powell,  94  N.  C.  968;  State  v.  Sat- 
terfield,  121  N.  C.  558,  28  S.  E.  491;  JeweU 
V.  Parr,  13  C.  B.  (76  B.  C.  L.)  916;  Ryder 
v.  Wombwell,  L.  R.  4  Exch.  32. 

This  rule  is  not  intended,  as  said  by  Jus- 
tice Douglas  in  Spruill  v.  Insurance  Co., 
supra,  to  interfere  with  the  rightful  province 
of  the  jury  to  pass  upon  the  weight  of  the 
evidence,  but  it  assumes  that  the  determina- 
tion of  its  "character  and  legal  effect"  be- 
longs to  the  court,  and  requires  that  this 
preliminary  question  be  first  decided  before 


is  established,  though  there  is  no  practical 
or  logical  difference  between  no  evidence  and 
evidence  without  legal  weight  or  probative 


sufficiency  of  proof  in  law  is  for  the  court; 
the  moral  weight  of  legally  sufficient  proof 
is  for  the  jury.     The  rule,  as  to  the  legal 


force.  The  sufficiency  of  evidence  in  law  to  sufficiency  of  evidence,  is  not  only  well  es- 
go  to  the  jury  does  not  depend  upon  the  doc-  j  tablished,  but  of  practically  universal  ap- 
trine  of  chances.  However  confidently  one, !  plication,  and  under  it  we  cannot  perceive 
in  his  own  affairs,  may  base  liis  judgment  on  |  how  any  evidence  was  produced  by  the  states 


332 


lOS  SOUTHEASTERN  BEPOBTEB 


Qi.O. 


in  this  case,  to  convict  the  defendant  There 
was  circumstantial  evidence,  it  is  true,  that 
somebody  was  illegally  operating  a  still  at  a 
place  between  one-hatf  and  three-quarters  of 
a  mile  from  defendant's  home,  but  not  on 
his  premises.  Old  and  unused  stills  and  a 
still  worm  were  found  in  the  neighborhood, 
and  a  Jug  with  a  cupful  of  liquor  In  it  was 
discovered  some  distance  from  his  house;  but 
none  of  the  witnesses  did  or  could  state  that 
any  one  of  the  said  articles  was  on  defend- 
ant's land.  There  was  a  path  leading  from 
the  still  to  a  road,  which  was  intersected 
by  the  railroad,  and  the  road  passed  near 
the  defendant's  home;  but  both  path  and 
road  were  used  by  the  public  generally.  The 
few  other  circumstances  do  not  add  anything 
to  the  probative  force  of  the  testimony.  No 
connection  or  relation  whatever  was  shown 
between  the  operation  of  the  still  and  the 
circumstances,  or  any  of  them,  to  which  we 
have  referred.  We  are  left  to  guess  or  specu- 
late as  to  whether  the  defendant  wais,  in 
fact,  running  the  still,  or  assisting  in  the 
operation  of  it.  There  is  absolutely  no  legal 
evidence  to  prove  that  fact,  which,  of  course, 
must  be  established  by  the  state  before  he 
can  be  convicted.  We  considered  a  case 
somewhat  like  this  one  at  this  term,  and 
affirmed  the  conviction;  but  there  other  proof 
was  introduced  which  tended  to  identify  the 
defendant  as  the  guilty  person,  or  one  of 
those  who  operated  the  still.  As  we  said 
in  Foy  V.  Lumber  Co.,  152  N.  0*  at  page 
598,  (68  S.  E.  8) : 

"The  evidence  is  too  vague  and  uncertain, 
and  lacks  the  probative  force  which  entitles, 
it  to  be  considered  by  the  jury.'* 

The  testimony  in  State  v.  BrackviUe,  106 
K  C.  701,  11  S.  El.  284,  was  much  stronger 
than  that  to  be  found  in  this  case,  and  point- 
ed to  the  defendant  as  the  guilty  person  with 
far  more  certainty  than  does  the  testimony 
bore,  and  yet  the  court  held  that  it  fell  short 
of  legal  proof  of  the  alleged  crime,  and 
should  not  have  been  submitted  to  the  jury. 

The  .  case  of  State  v.  Turner,  171  N.  C. 
803,  88  S.  E.  523,  in  some  of  its  features  was 
similar  to  the  one  in  hand,  though  there  was 
additional  positive  and  direct  testimony  of 
guilt,  and  the  court  beld  that,  but  for  the 
latter  kind  of  evidence,  the  other  would  not 
be  legally  sufficient  as  the  basis  of  a  verdict. 

The  isolated  facts  as  to  the  finding  of  the 
still  and  still  worm  and  jug  with  the  cup- 
ful of  liquor  in  it,  and  the  tomato  beer,  all 
off  the  defendant's  premises,  were  really  col- 
lateral to  the  issue,  being  distinct  and  in- 
dependent offenses,  not  connected  with  the 
principal  charge  (even  if  there  was  any  evi- 
dence that  defendant  was  responsible  for 
the  articles  being  where  they  were),  and  are 
not  regarded  by  the  law  as  evidence  of  de- 
fendant's guilt.  State  v.  Jeffries,  117  N.  C. 
727,  23  S.  E.  163.     Quite  a  different  ques- 


tion was  Involved  in  State  t.  McMillan,  180 
N.  0.  741,  105  S.  E.  403,  and  it  is  therefore 
not  at  all  pertinent  to  this  case.  We  have 
referred  to  the  last  two  cases  because  they 
were  cited  by  counsel,  and  to  exclude  the  in- 
ference that  they  were  overlooked. 

The  result  is  that  the  learned  judge  who 
resided  at  the  trial  should  have  granted  the 
motion  to  nonsuit  under  the*  statute,  and 
there  was  error  in  refusing  to  do  8(K 

Beversed. 


(182  N.  C.  20) 

BLANCHARD   V.   EDENTON    PEANUT   CO. 

(No.  21.) 

(Supreme  Court  of  North  Oarolina.     Sept.  14, 

1921.) 

1.  Trial  ^=»I65— Evidenoe  considered  In  moat 
favorable  light  for  plaintiff  on  motion  to  non- 
suit. 

On  a  motion  to  nonsuit,  the  evidence  should 
be  considered  in  its  most  favorable  light  for 
plaintiff. 

2.  Aooord  and  satlsfaotion  ^s»ll(2)— Aooept- 
ance  of  oheek,  purportlno  to  be  In  full  settle- 
ment of  claim,  amounts  to  complete  discharge 
thereof. 

Under  0.  S.  S  S95,  where  amount  of  an  ac- 
count is  in  dispute  and  one  party  sends  the  oth- 
ec  a  check  or  makes  a  payment,  clearly  pur- 
porting to  be  in  full  settlement,  and  the  other 
knowingly  accepts  it  on  such  condition,  this  is 
a  full  discbarge  of  the  debt. 

3.  Accord  and  satisfaction  (S=:>27  —  GUiestlon 
whether  check  accepted  in  full  settlement  of 
account  held  for  jury. 

Unless  the  intention  of  the  parties  to  an  ac- 
count as  to  whether  the  acceptance  of  a  check 
sent  by  the  debtor  to  the  creditor  should 
amount  to  a  settlement  in  full  is  so  clearly 
apparent  as  to  admit  of  no  doubtful  inference 
or  uncertain  conclusion  among  men  of  fair,  dis- 
interested, and  unbiased  minds,  the  issue  must 
be  referred  to  a  jury;  the  sending  of  a  check 
to  cover  what  the  debtor  claimed  was  the  bal- 
ance due  not  showing  conclusively  ipso  facto 
that  an  accord  and  satisfaction  was  a  condition 
annexed  to  its  acceptance. 

4.  Witneeses  «=»3^7(t) —Testimony  net  de-> 
stroyed  because  contradictory,  Its  credibility 
only  being  affected. 

The  fact  that  a  plaintiff's  testimony  is  self - 
contradictory  does  not  destroy  his  favorable 
testimony,  but  only  affects  its  credibility. 

Appeal  from  Superior  CJourt,  Gates  CJoun- 
ty;  Allen,  Judge. 

Action  by  M.  V.  Blanchard  against  tbe 
Edenton  Peanut  Company.  Judgment  or 
nonsuit,  and  plaintiff  appeals.     Reversed. 

Civil  action  to  recover  damages  for  an  al- 
leged breach  of  contract  and  loss  of  commia- 
sions  growing  out  of  the  purchase  and  sale 
of  certain   peanuts   during   the   year   1920. 


ftssFor  other  cases  see  same  topic  and  KIBT-NUMBBR  in  all  Key-Numbered  Disests  aad  Indexes 
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Plaintiff  contends  tliat  by  agreement  he  pur- 
chased said  peanuts  as  agent  for  defendant 
There  was  ample  evidence  tending  to  show 
the  existence  of  a  contract  between  the  par- 
ti^ and  a  breach  thereof,  but  defendant 
pleads  in  bar  a  settlement  by  way  of  accord 
and  satisfaction. 

Plaintiff  received  from  the  defendant  a 
statement  of  his  account,  accompanied  by  a 
check  to  cover  the  balance  as  shown  upon 
said  statement  This  was  not  posted  or  mail- 
ed, but  sent  by  one  L.  M.  Blanchard,  plain- 
tiff's partner  in  the  guano  bushiess.  Touch- 
ing the  receipt  and  acceptance  of  said  check 
the  plaintiff  testified  as  follows: 

"I  did  not  accept  this  check  In  fall  settiement 
of  the  accounts  due  me.  The  statement  shown 
me  is  the  one  I  received  along  with  the  check. 
[Statement  was  offered  in  evidenee  and  bears 
the  notation:  "We  inclose  chedc  to  cover."] 
Mr.  L.  M.  Blanchard  handed  it  to  me  and  said: 
'Here  is  what  they  sent  yon.     I  don't  know 


[2]  Under  a  uniform  construction  of  our 
statute^  0.  S.  f  895,  as  announced  in  a  long 
line  of  decisions,  it  is  held  with  us  that  where 
two  parties  are  in  dispute  as  to  the  correct 
amount  of  an  account  and  one  sends  the 
other  a  check,  or  makes  a  iiayment  clearly 
purporting  to  be  in  full  settlement  of  the 
daim,  and  .the  other  knowingly  accepts  it 
upon  such  condition,  this  will  amount  to  a 
full  and  complete  discharge  of  the  debt  Mer- 
cer V.  Lumber  Co.,  173  N.  C.  49,  91  S.  E.  588; 
Aydlett  ▼.  Brown,  153  N.  C.  334,  69  S.  Ew  243; 
Kerr  v.  Sanders,  122  N.  C.  635,  29  S.  B. 
943,  and  numerous  cases  of  like  import.  The 
law  as  it  prevails  in  this  jurisdiction  ia  suc- 
cinctly stated  by  Mr.  Justice  Hoke  in  Bosser 
V.  Bynum  &  Snipes,  168  N.  C.  340,  84  S.  E. 
393,  as  follows: 

"It  is  well  recognized  that  .when,  in  case  of 
a  disputed  account  between  parties,  a  check  is 
given  and  received,  clearly  purporting  to  be 
in  fuH  or  when  such  a  check  is  given,  and  from 


^^K'^  i**'.  ^K '^  J  ?5  ''''*  ^r  ^""^  "^^^    t»»e  '*<^^»  a^<i  attendant  drcamstances  it  clearly 
ed  It  to  be  m  f  uD  at  that  time.    There  is  nothing  ^^^^  j^  ^  ^^  ^^         .^^^  ^  ^^U  ^^  ^^ 

on  the  face  of  the  check  showing  or  wyhig ,  j^^^^^t^^^gg  ^^       ^^^^  character,  or  aU  m- 


that  it  is  in  full. 


debtedness  to  date,  the   courts  will  allow  to 


"Q.  You  knew  that  they  claimed  it  was  in  full    ^^^^  ^  payment  the'  effect  contended  for"-clt- 


of  the  balance  that  they  claimed  was  due  you? 
A.  That  is  what  they  claimed. 

*'Q.  You  knew  that  they  claimed  this  check 
was  to  cover  all  that  they  owed  you  up  to 
that  dafe?  A.  Yes;  that  is  what  they  claimed, 
that  was  all  they  claimed  to  owe  me. 

"Court:  What  do  you  mean  by  saying  they 
claimed?  A.  No;  I  didn't  know  that  was  all 
they  claimed  then. 

"Court:  You  didn't  admit  that  the  check  was 
all,  but  yon  knew  that  was  what  they  claimed 
it  was?    A.  Yes;    but  I  didn't  think  that  was 


ing  a  number  of  authorities,  and  this  has  been 
approved  in  the  recent  case  of  Supply  Co.  v. 
Watt  181  N.  C.  432,  107  a  B.  451. 

The  case  of  Ore  Co.  v.  Powers,  130  N.  C. 
152,  41  S.  E.  6,  chiefly  relied  on  by  defendant 
is  not  at  variance  with  the  rule  above  stated, 
nor  is  it  more  favorable  to  defendant's  con- 
tention, for,  as  appears  from  the  last  para- 
graph of  the  opinion  in  that  case,  the  check 
in  question  was  sent  in  full  settlement  of 


all  they  were  going  to  pay  me.    I  was  satisfied  accoimt  and  this  condition  was  annexed  to 
they  would  pay  me  the  remainder  of  it     I ,  its  acceptance.    An  examination  of  the  origir 


knew  it  was  not  my  fees. 

"Court:  Did  you  know  that  they  claimed  that 
was  in  full  at  that  time?    A  No,  I  did  not. 

"Court:  You  knew  that  was  what  they  claim- 
ed when  L.  M.  Blanchard  brought  it  to  you?  A. 
He  handed  it  to  me  and  said:  'Here  is  what 
they  sent  you.'  I  looked  it  ov4r,  and  I  think 
I  remarked  to  him:  'This  is  not  all  they  owe 
me.'  I  thought  maybe  they  would  send  me  some 
more. 

"Court:  Yon  knew  at  the  time  that  they 
claimed  that  was  all  that  was  due  you,  and  yon 
^daimed  it  was  not?    A  Yes,  sir." 

At  the  close  of  plaintiCTs  evidence  defend- 
ant moved  for  Judgment  as  of  nonsuit,  which 
auction  was  allowed,  and  plaintiff  appealed. 

A.  P.  Godwin,  of  GatesviUe,  and  Ehring- 
liaus  &  Small,  of  Elizabeth  City,  for  appel- 
lant 

Meekins  &  McMuUan,  of  Elizabeth  City, 
for  appellee. 

STACY,  J.  [1i  Considering  the  evidence 
in  its  most  favorable  light  for  the  plaintiff, 
tlie  accepted  position  on  a  motion  to  nonsuit, 
^ve  think  the  question  of  settlement  by  way  of 
accord  and  satisfaction  sufficiently  ambigu- 
atiB  to  require  the  aid  and  verdict  of  a  Jury. 


nal  papers  discloses  this  fact  more  clearly 
than  is  shown  by  the  report  as  published. 

[3]  But  it  is  equally  well  established  that 
unless  the  intention  of  the  parties,  as  gather- 
ed from  the  facts  in  evidence,  is  so  clearly 
apparent  as  to  admit  of  no  doubtful  inference 
or  uncertain  conclusion,  among  men  of  fair, 
disinterested,  and  unbiased  minds,  the  issue 
must  be  referred  to  a  Jury.  This  position 
is  well  stated  in  Mercer  v.  Lumber  Co.,  supra, 
as  follows: 

''It  is  the  well-recognized  principle  here  and 
elsewhere  that  when  a  dispute  ezistfi  between 
two  parties  as  to  the  amount  of  an  account, 
and  one  sends  another  a  check  or  makes  a  pay- 
ment clearly  purporting  to  be  in  full  settlement 
of  the  claim,  and  the  other  knowingly  accepts 
it,  this  will  amount  to  an  adjustment,  and  fur- 
ther action  thereon  is  precluded.  It  is  a  ques- 
tion, however,  of  the  intent  of  the  parties,  as 
expressed  in  their  acts  and  statements  at  the 
time,  and  unless,  on  the  facts  in  evidence,  this 
intent  is  so  dear  that  there  could  be  no  dis- 
agreement about  it  among  men  of  fair  minds, 
the  issue  must  be  decided  by  the  Jury." 

In  the  ease  at  bar,  we  do  not  think  it  ap- 
pears unequivocally  that  the  check  was*  sent 
aa   condition    that    its    acceptance   should 
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amount  to  a  settleinent  In  full,  or  as  a  com-  ] 
plete  discharge  of  the  debt  This  may  be  a 
permissible  view  to  take  of  the  evidence,  but 
not  necessarily  the  only  one.  The  sending  oi 
the  check  to  cover  what  the  defendant  claim- 
ed was  the  balance  dne  on  the  account  does 
not  ipso  facto  show  conclusively  that  an  ac> 
cord  and  satisfaction  was  the  condition  an- 
nexed to  its  acceptance.  The  ultimate  fact 
can  only  be  determined  by  a  Jury  under  prop- 
er instructions  from  the  court. 

[4]  The  contention  that  the  plaintiiTs  tes- 
timony is  self-oontradictory,  and  that  he 
should  be  held  to  his  admissions,  or  bound 
by  the  hurtful  parts  thereof,  cannot  avail 
the  defendant  on  the  present  record;  for, 
conceding  without  deciding  that  such  a  con- 
flict exists,  still,  under  our  decisions,  this 
does  not  perforce  destroy  his  favorable  tes- 
timony, but  onl^  affects  its  credibility,  which 
the  Jury  alone  may  pass  upon.  Loggins  v. 
Utilities  Co.,  181  N.  C.  221,  106  S.  E.  822; 
Christman  v.  HiUiard,  167  N.  0.  4,  82  S.  B. 
049;  Shell  v.  Roseman,  155  N.  C.  90,  71  S.  E. 
86. 

The  Judgment  of  nonsuit  will  be  set  aside, 
and  the  cause  remanded  for  trial  upon  ap- 
propriate issues. 

Reversed. 

CLARK,  C.  J.  (concurring).  Concurring  in 
all  that  Mr.  Justice  STACY  has  so  clearly 
stated,  the  very  great  importance  of  the  prin- 
ciple at  issue,  especially  to  farmers  and  all 
other  shippers  of  produce,  may  Justify  some 
additional  reasons  being  given.  The  mere 
sending  of  the  statement  of  an  account  with 
check  for  the  balance  set  out  therein,  ac- 
companied by  a  statement,  more  or  less  ex- 
plicit, that  such  sum  is  all  that  is  due,  will 
not  of  itself  bind  the  sendee.  There  must  be 
fin  explicit  acceptance  or  agreement  by  the 
receiver  that  the  account  Is  assented  to,  and 
that  the  check  is  accepted  in  full.  It  is  not 
the  assertion  of  the  sender,  but  the  assent  of 
the  sendee,  which  makes  the  settlement 
When  the  check  on  its  face  states  that  it 
is  "in  full,"  its  use  with  the  indorsement  of 
the  receiver  is  such  acceptance,  in  the  ab- 
sence  of  fraud   or   misrepresentation. 

But  the  mere  receipt  of  the  statement  of  an 
account  and  the  use  of  the  check  sent  with  it 
for  the  amount  of  the  balance  the  sender 
alleges  to  be  due  is  not  an  estoppel.  This 
can  be  effected  only  by  an  acceptance  of  the 
check,  or  of  the  amount  paid  with  a  knowl- 
edge of  the  facts  and  an  agreement  that  it  is 
received  in  full,  or  by  the  retention  of  the 
account  stated  and  check  without  objection 
tor  such  length  of  time  that  the  Jury  may  in- 
fer as  a  fact  that  it  was  accepted  as  correct. 
Hawkins  v.  Long,  74  N.  C.  781. 

Indeed,  at  common  law  and  up  to  chapter 
178,  Laws  1874^-75,  now  a  S.  |  895,  the 
acc^tance  of  a  lesser  amount  in  payment 


with  full  acknowledgment  that  it  is  In  pay- 
ment of  a  larger  amount  was  not  valid. 
Fickey  v.  Merrimon,  79  N.  C.  585.  Since  that 
statute  a  full  and  voluntary  acceptance  of  a 
smaller  amount  in  payment  of  a  larger  sum, 
voluntarily  and  with  full  knowledge  of  the 
facts,  is  binding  as  a  settlement  in  the  ab- 
sence of  fraud. 

It  would  be  a  serious  inconvenienoe  and 
injustice  to  the  farmers  and  the  like,  espe- 
cially if  the  mere  receipt  of  the  account  sales 
of  produce,  stating  that  the  balance  therein 
set  out  was  all  that  was  due,  and  the  use  of 
the  checks  sent  therewith,  should  prevent 
the  creditor  from  making  claim  thereafter 
that  the  statement  was  incorrect  or  that 
the  amount  sent  was  less  than  it  should  have 
been,  when  there  is  no  express  acknowledg- 
ment by  the  recipient  that  the  check  was 
accepted  in  full  payment.  If  this  were  not 
so  the  factor  or  commission  merchant  could 
force  the  consignor  of  produce  to  accept  a 
lesser  sum  than  was  really  due,  by  compel- 
ling him  to  lay  out  of  the  use  of  the  entire 
sum  due  him  from  the  sales  of  his  crop  until 
the  matter  was  litigated,  or  otherwise  ad- 
Justed. 

Few  con  mission  merchants  or  other  fac- 
tors would  attempt  to  force  their  consignors 
to  accept  their  statements  as  true  by  ^sending 
checks  stating  on  their  face  that  they  are  'in 
full  settlement,"  and  certainly  the  law  does 
not  require  that  checks  not  so  stating  shall 
be  accepted  "in  full  settlement"  Those  words 
must  be  written  in  the  face  of  the  check,  or 
there  must  be  an  express  agreement  that  the 
check  is  accepted  in  full  settlement,  with 
full  knowledge  that  it  is  a  release  of  liabili- 
ty, or  such  lapse  of  time  after  receipt  of  the 
statement  and  check,  without  any  obJectioD, 
that  the  Jury  may  infer  acceptance  of  the 
balance  as  stated  by  the  account  as  correct. 


(1B2  N.  c.  24> 
QUTHRIE  V.  MOORE  at  al.    (No.  22.) 

(Supreme  Court  of  North  Carolina.    Sept  14, 

1921.) 

I.  Bills  and  notes  ^=s>35 1— Mortgages  ^s»338 
—Purchaser  of  past-due  purchase-money 
notes  takes  with  notice  of  maker's  right  to 
rely  on  agreement  %irlth  vendor. 

In  view  of  C.  S.  S  446,  where  purchase- 
money  notes  secured  by  a  deed  of  trust  under 
which  a  purchaser  of  the  notes  proposed  to 
sell  the  lands  so  incumbered,  were  past  due 
at  the  time  of  his  purchase,  be  took  them  sub- 
ject to  any  equities  and  defenses  existing  in 
favor  of  the  land  purchaser  against  the  vendor, 
such  as  the  latter's  agreement  that  prior  liens 
created  by  deeds  of  trust  to  secure  notes  ex- 
ecuted by  him  should  be  discharge  before  the 
purchase -money  notes  should  be  valid  obliga- 
tions, and  in  such  case  the  purchaser  of  the 
notes  might  be  restrained  from  exercising  the 
power  of  sale  in  the  trust  deed. 
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2.  Mortgages  ^s»338  —  Exerolse  of  power  of 
eaie  not  allowed  where  amount  for  which 
mortgagor  liable  Is  disputed. 

Where  there  was  a  real  dispute  between 
the  parties  to  a  deed  of  trust  as  to  the  amount 
for  which  the  maker  was  liable,  an  order,  re- 
straining the  purchaser  of  notes  secured  there- 
by from  exercising  the  power  of  sale  in  the 
trust  deed,  was  properly  continued  until  final 
hearing;  ihe  exercise  of  such  a  power  being 
allowed  only  in  plain  cases. 

Appeal  from  Superior  Court,  Beaufort 
Ck>unty;    Allen,  Judge. 

Action  by  F.  F.  Guthrie  against  D.  O. 
Moore  and  others.  From'  an  order  continu- 
ing an  order  restraining  defendants  from 
xielling  certain  lands,  defendants  appeal.  Af- 
firmed. 

This  is  an  appeal  from  an  order  restrain- 
ing the  defendants  from  selling  certain  lands 
under  powers  contained  in  two  deeds  of  trust. 
On  October  8,  1918,  the  defendant  Fenner 
B.  Godley  and  wife  executed  a  deed  of  trust 
to  E.  A.  Daniel,  trustee  for  J.  B.  Patrick,  up- 
on a  tract  of  land  securing  an  indebtedness 
of  $i;275,  and  <m  December  5,  1919,  the  said 
Oodley  executed  a  deed  of  trust  to  H.  0.  Car- 
ter, trustee  for  D.  O.  Moore,  securing  an  in- 
debtedness of  $1,950. 

On  December  12,  1919,  the  defendant  Fen- 
ner B.  Godley  and  wife  executed  to  the  plain- 
tiff a  deed  for  the  consideration  of  the 
sum  of  $10,000,  $4,000  of  which  was  to  be 
paid  in  cash,  and  the  balance  of  $6,000  to  be 
secured  by  deed  of  trust,  and  12  notes  of 
$500  eadi  were  executed  to  represent  said 
$6,000  balance.  When  the  parties  closed 
the  said  deal,  the  plaintiff  had  only  $2,700 
in  cash,  and  executed  a  note  due  on  Janu- 
ary 1,  1920  (about  two  weeks  later)  for  the 
stun  of  $1,300,  representing  the  balance  of 
the  cash  payment  Said  note  of  $1,300,  to- 
gether with  4  or  5  of  the  notes' for  $500  each, 
were  deposited  with  J.  D.  Grimes  in  escrow, 
and  were  to  be  turned  over  to  said  Godley, 
when  the  notes  secured  by  the  two  deeds  of 
trust  to  B.  A.  Daniel  and  H.  C.  Carter,  above 
set  out,  were  paid.  This  agreement  was  in 
writing.  The  said  $1,300  note  was  not  paid 
when  it  was  due.  During  the  fall  of  1920 
the  defendant  Moore  purchased  from  the 
defendant  Godley  12  of  the  notes  of  $500 
each,  and  the  note  of  $1,300,  which  said  notes 
were  secured  by  a  deed  of  trust  upon  all  of 
tlie  property  described  in  the  two  deeds  of 
trust  to  Daniel  and  Carter,  which  deeds  of 
trust  provided  that  ujpon  default  in  pay- 
ment of  any  note  or  the  interest  on  any  note 
the  whole  debt  should  become  due  and  pay- 
able. 

On  the  18th  day  of  December,  1920,  H.  C. 
Oarter,  trustee  for  D.  O.  Moore,  advertised 
onder  the  deed  of  trust  to  him  the  lands 
'tlierein  described,  and  on  the  11th  day  of 
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January,  1921,  B.  A.  Daniel  advertised  imder 
the  deed  of  trust  from  F.  F.  Guthrie,  the 
plaintiff,  to  him.  At  the  time  of  the  ad- 
vertisements, no  part  of  either  the  prin- 
cipal or  interest  on  any  of  the  notes  had  been 
paid,  and  the  whole,  under  the  terms  of  the 
deed  of  trust,  was  then  due.  On  January 
21,  1921,  the  plaintiff  secured  a  restrain- 
ing order,  and  said  restraining  order  was  con- 
tinued to  the  hearing  at  the  February  term, 
1921,  of  the  superior  court  of  Beaufort 
county,  and  the  defendants  appealed. 

Daniel  &  Carter,  of  Washington,  N.  C, 
for  appellants. 

Ward  &  Grimes,  of  Washington,  N.  C, 
for  appellee. 

ALLEN,  J.  [1]  It  19  admitted  in  the  brief 
of  the  defendants  that  the  notes  purchased 
by  the  defendant  Moore  and  secured  by  one 
of  the  deeds  of  trust  under  which  the  defend- 
ants proposed  to  sell  the  lands  in  controversy 
were  past  due  at  the  time  of  the  purchase, 
and,  this  being  true,  the  defendant  took  the 
notes  subject  to  and  with  notice  of  any  equi- 
ties and  defenses  existing  in  favor  of  the 
plaintiff  against  Godley,  who  sold  the  notes 
to  the  defendant  Moore  (C.  S.  |  446;  Cap^l 
T.  Long,  84  N.  C.  17),  and  as  against  Godley 
the  plaintiff  had  the  right  to  rely  upon  the 
agreement  that  the  prior  liens  created  by  the 
deed  of  trust  to  Isecure  the  notes  to  Patrick 
and  Moore  should  be  paid  off  and  discharged 
before  all  of  the  notes  secured  in  the  last 
deed  of  trust  should  be  valid  obligations 
against  the  plaintiff. 

[2]  It  is  also  well  settled  that— 

Powers  of  sale  ''are  looked  npon  by  the  courts 
with  extreme  jealousy,  because  the  mortgagor 
is  thereby  put  entirely  in  the  power  of  the  mort- 
gagee. The  exercise  of  the  power  is  only  al- 
lowed in  plain  cases  when  there  is  no'  complica- 
tion and  no  controversy  as  to  the  amount  due 
upon  the  mortgage  debt,  and  the  power  is  given 
merely  to  avoid  the  expense  of  foreclosing  the 
mortgage  by  action,  but  when  there  is  such  com- 
plication and  controversy  the  court  will  inter- 
fere and  require  the  foreclosure  to  be  made  un- 
der the  direction  of  the  court,  after  all  the 
controverted  matters  have  been  adjusted  and 
the  balance  due  is  fixed,  so  that  the  property 
may  be  brought  to  sale  when  purchasers  will 
be  assured  of  a  title,  and  not  be  deterred  by 
the  idea  that  they  are  'buying  a  lawsuit."* 
Mosby  V.  Hodge,  76  N.  C.  388. 

It  follows,  therefore,  as  there  was  a  real 
dispute  between  the  parties  as  to  the  amount 
for  which  the  plaintiff  was  liable,  that  the 
restraining  order  was  properly  continued  un- 
til the  final  hearing. 

Affirmed. 

Note. — ^This  opinion  was  written  in  ae* 
cordance  with  the  court's  decision  and  filed 
by  order  of  the  court  after  Justice  A  LINEN'S 
death.  STACY,  J. 
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NEWTON  V.  NEWTON.    (No.  60.) 

(Supreme  Court  of  North  Carolina.    Sept.  21, 

1921.) 

1.  Evidence  «=5>I97— Writinos  are  to  be  sub- 
mitted to  Jury  for  comparison  of  handwriting. 

Under  Laws  1913,  c,  52  (C.  S.  S  1784).  the 
admission  of  testimony  as  to  the  genuineness 
of  a  writing  by  comparison  of  handwriting  is 
now  on  the  same  basis  as  the  declarations  of 
agents,  and  the  court  determines  whether  there 
is  prima  facie  evidence  of  agency,  or  of  the  gen- 
uineness of  a  writing  admitted  as  a  basis  of 
comparison,  and  then  the  testimony  of  the  wit- 
nesses and  the  writings  themselves  are  submit- 
ted to  the  jury. 

2.  Appeal  and  error  ^=»I056(2)  —  Rofusal  to 
permit  Jury  to  oomparo  handwriting  harmless. 

Though  it  was  error  for  the  court  in  a  di- 
vorce case  to  refuse  to  permit  a  letter  claimed 
to  have  been  written  by  defendant  and  defend- 
ant's admitted  signature  to  the  answer  to  be 
submitted  to  the  jury  for  their  inspection  along 
with  testimony  of  witnesses,  under  Laws  1913, 
c.  52  (C.  S.  §  1784),  it  was  not  reversible  er- 
ror, where  the  letter,  if  genuine,  did  not  tend 
to  prove  any  fact  or  circumstance  in  issue. 

Appeal  from  Superior  Court,  Edgecombe 
County;   Calvert,  Judge. 

Action  by  Thomas  B.  Nekton  against  Car- 
rie Newton.  Judgment  for  defendant,  and 
plaintiff  appeals.    No  error. 

G.  M.  T.  Fountain  &  Son,  and  Donnell  Gil- 
liam, all  of  Tarboro,  for  appellant. ' 

Allsbrook  &  Phillips,  of  Tarboro,  for  ap- 
pellee. 

CLARK,  C.  J.  A  letter  purporting  to  be 
from  the  defendant  was  offered  as  competent 
evidence  against  her,  as  tending  to  show  the 
misconduct  alleged.  Its  genuineness  being 
denied,  the  judge  admitted  witnesses  to  com- 
pare the  signature  and  handwriting  of  the 
letter  with  the  defendant's  signature  to  the 
answer,  which  she  admitted  to  be  genuine, 
but  refused  to  permit  the  writings  to  be  sub- 
mitted to  the  jury  for  their  Inspection. 

In  Outlaw  ▼.  Hurdle,  46  N.  C.  150,  the  court 
held  that,  while  witnesses  can  testis  to  the 
genuineness  of  the  handwriting  by  compari- 
son with  other  papers  admitted,  or  proved,  to 
be  genuine,  the  jury  must  pass  upon  its  gen- 
uineness upon  the  testimony  of  witnesses, 
holding : 

''Writings  are  not  properly  submitted  to  a 
jury's  inspection.  *  ^  *  As  a  general  rule, 
all  evidence  is  addressed  to  the  hearing  of  the 
jury  and  not  to  their  sighf 


In  Tunstall  v.  Cobb,  109  N.  C.  321»  14  S.  B. 
29,  the  court  said: 

"In  North  Carolina  it  seems  to  be  settled  law 
that  an  expert  in  the  presence  of  the  jury  may 
be  allowed  to  compare  the  disputed  paper  with 
other  papers  in  the  case,  whose  genuineness  is 
not  denied,  and  also  with  such  papers  as  the 
party  whose  handwriting  gives  rise  to  the  con- 
troversy is  estopped  to  deny  the  genuineness  of, 
,  or  concedes  to  be  genuine,  but  no  comparison  by 
the  jury  is  permitted.  Pope  v.  Askew,  1  Iredell, 
16;  Outlaw  v.  Hurdle,  1  Jones,  150;  Otey  v. 
Hoyt,  3  Jones,  407;  Yates  v.  Yates,  76  N.  a 
142;    Fuller  v.  Fox,  101  N.  C.  119." 

And  this  has  continued  to  be  the  settled 
law  in  this  state.  See  cited  cases  to  Tuns- 
stall  V.  Cobb  In  the  Anno.  Fd.  But  a  recent 
statute  (chapter  52,  Laws  1913,  now  C.  S. 
§  1784)  has  provided: 

"In  all  trials  in  this  state,  when  it  may  other- 
wise be  competent  and  relevant  to  compare 
handwritings,  a  comparison  of  a  disputed  writ- 
ing with  any  writing  proved  to  the  satisfaction 
of  the  Judge  to  be  genuine,  shall  be  permitted 
to  be  made  by  witnesses,  and  such  writings  and 
the  evidence  of  witnesses  respecting  the  Bam« 
may  be  submitted  to  the  Court  and  jury  as  evi- 
dence of  the  genuineness  or  otherwise  of  the 
writing  in  dispute,  provided,  this  shall  not  ap- 
ply to"  actions  pending  on  March  5,  1913. 

The  last  line  is  an  unequivocal  declaration 
of  change  in  the  rule  obtaining  theretofore. 

[1]  As  we  understand  the  statute,  the  ad- 
mission of  testimony  as  to  the  genuineness  of 
a  writing  by  comparison  of  handwriting  is 
now  on  the  same  basis  as  the  declarations 
of  agents.  The  court  determines  whether 
there  is  prima  fade  evidence  of  agency  or 
of  the  genuineness  of  writing  admitted  as 
a  basis  of  comparison,  and  then  the  testimony 
of  the  witnesses,  and  the  writings  (in  the 
plural)  themselves  are  submitted  to  the  jury. 
It  is  fair  to  the  presiding  judge  to  say  that 
this  statute  was  not  called  to  his  attention. 
It  was  adverted  to  by  Walker,  J.,  in  Bank  v. 
McArthur,  168  N.  C.  65,  84  S.  B.  39,  Ann. 
Cas.  1917B,  1054,  though  the  disputed  writ- 
ing in  that  case  did  not  come  within  the 
statute. 

[2]  Though  it  was  error  to  exclude  the  writ- 
ings from  the  jury,  if  the  testimony  was  com- 
petent and  pertinent.  It  was  not  reversible- 
error  in  this  instance;  for  we  are  of  opinion 
that  the  letter,  if  genuine,  was  irrelevant,  not 
tending  to  prove  any  fact  or  circumstance  in 
issue,  and  the  refusal  to  submit  the  writing 
to  the  jury  to  determine  its  genuineness  was 
harmless  error. 

Upon  the  whole  case  we  see  no  error  of 
which  the  plaintiff  can  complain. 

No  error. 
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8ASSER  V.  ATLANTIC  COAST  LINE  R. 
R.  et  al.     (No.  117.) 

(Supreme  Clourt  of  North  CSaroUna.    Sept  28» 

1921.) 


Railroads  ^C9446(I2)— NonsDit  proporiy  dlreol- 
•d  ao&hi8t  owner  loavlng  toan  of  mulet  an- 
hitched  and  miattended. 

Nonenit  held  properly  directed,  plaintiff's 
evidence  showing  that  his  team  of  mules,  left 
unhitched  and  unattended,  turned  without  ap- 
parent cause  and  went  onto  the  railroad  track 
about  60  feet  away,  where  they  were  struck 
by  a  train,  and  that  the  train  could  not  have 
been  stopped  within  the  time  between  their 
turning  and  being  hit. 

Appeal  from  Superior  Court,  Wayne  CJoun- 
ty;  Lyon,  Judge. 

Action  by  Alex  Sasser  against  the  Atlantic 
Coast  Line  Railroad  and  W.  D.  Hines,  Di- 
rector General  of  Railroads.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.    Affirmed. 

E.  A.  Simpkins  and  Hood  ft  Hood,  all  of 
Goldsboro,  for  appellant. 

B.  M.  Land,  of  Goldsboro,  and  O.  H.  Onion, 
of  New  Bern,  for  appellees. 

WALKBR,  J.  This  action  was  brongbt 
to  recover  damages  for  injuries  to  a  mule 
and  wagon.  The  plaintiff's  serrant  bad 
driven  the  team,  consisting  of  two  mules 
and  a  wagon,  to  a  place  in  front  of  a  garage 
in  Mt.  Olive,  and  left  them  there  unhitched 
and  unattended,  and  went  into  the  garage  for 
a  minute  or  so.  While  he  was  In  there,  the 
mules,  without  any  apparent  cause,  such 
as  fright,  turned  around  and  went  across  the 
railroad  track,  and  as  the  mules  stopped  they 
were  struck  by  a  passing  train.  One  of 
tbe  mules  was  killed,  and  the  wagon  was 
broken. 

A  witness  for  tbe  plaintiff  testified  that  if 
tbe  engineer  or  fireman  had  seen  tbe  action 
of  tbe  mules  as  they  turned  with  tbe  wagon, 
and  stopped  tbe  train  as  quickly  as  they 
could  do  so,  it  would  not  have  prevented  the 
collision,  *'as  they  could  not  have  stopped 
tbe  train  from  tbe  time  the  mules  turned 
around  and  the  train  hit  them."  Tbe  mules 
'were  only  50  feet  from  the  track,  that  being 
the  width  of  tbe  street  on  tbe  west  side.  The 
driver  did  not  stay  in  tbe  garage  more  than  a 
minute,  and  when  be  came  out  it  had  all 
happened.  The  evidence,  which  was  all  in- 
troduced by  tbe  plaintiff,  tended  to  show  that 
the  train  could  not  have  been  stopped  in  time 
to  have  prevented  the  accident.  The  judge, 
on  motion  of  defendant,  nonsuited  the  plain- 
tiff, and  dismissed  the  action  under  tbe  stat- 
nte,  and  plaintiff  appealed. 

After  careful  consideration  of  tbe  evidence 
and  tbe  argument  of  counsel,  we  conclude 
that  there  was  no  evidence  upoiv  which  the 
plaintiff  could  have  asked  for  a  verdict,  and 


(108  &B.) 

therefore  that  tbe  Judgment  of  nonsuit  was 
proper.  Tbe  sole,  efficient,  and  proxinuite 
cause  of  the  alleged  injury  was  tbe  negli- 
gence of  tbe  plaintiff's  servant  in  leaving  tbe 
mules  unhitched,  and  their  turning  around 
and  crossing  tbe  railroad  so  suddenly.  Need- 
bam  V.  Railroad,  171  N.  C.  763,  88  S.  B.  4d5. 
The  plaintiff  is  wholly  to  blame  for  his  own 
misfortune,  and  must  therefore  bear  tbe 
loss. 
Affirmed. 


TYRRELL  COUNTY  et  al.  v. 

et  al.     (No.  13.) 


(182  N.  C.  64) 
HOLLOWAY 


(Supreme  Court  of  North  Carolina.     Sept  21» 

1921.) 

1.  Statutes  €s=>34(l)~Chaiige  In  county  gov- 
ernraent  may  be  by  iocaJ  act. 

The  power  given  to  the  Legislature  by 
Const  art.  7,  §  14,  to  modify,  change,  or  abro- 
gate any  and  all  provisions  of  the  article,  and 
substitute  others  in  their  place,  need  not  be 
exercised  by  an  act  general  in  its  operation,  or 
formally  abrogating  a  section  of  the  article 
and  substituting  another  In  its  stead;  but  it  is 
enough  that  an  act  makes  a  change  in  county 
government,  as  by  abolishing  the  office  of 
county  treasurer  and  providing  for  appointment 
of  a  bank  as  a  depositary  to  do  the  duties  of 
county  treasurer,  and  this  though  tbe  act  ap« 
plies  to  certain  counties  only. 

2.  Constitutional  law  «=5>63 (3) —Legislative 
power  to  change  county  government  may  be 
delegated  to  county  commissioners. 

The  power  of  the  Legislature  under  Const. 
art.  7,  f  14,  to  make  changes  in  the  Constitu- 
tion as  to  county  government,  may  be  delegated 
to  the  board  of  county  commissioners,  as  it  is 
by  C.  S.  S  1389,  authorising  such  boards  of  cer- 
tain counties  to  abolish  the  office  of  county 
treasurer  and  appoint  banks  to  perform  the 
duty  of  treasurer. 

3.  Mandamus  ^=»  1 00— Lies  to  oompel  ex-treaa* 
urer  to  turn  over  money  to  successor. 

Mandamus  is  the  proper  remedy  to  compel 
a  county  treasurer,  whose  office  has  been  abol- 
ished, to  turn  over  to  the  banks  appointed  to 
perform  his  duties  the  money  which  he  admits 
that  be  received  as  such  officer,  but  which  he 
claimed  right  to  hold  and  disburse,  under  claim 
that  the  office  has  not  been  abolished. 

4.  Mandamus  ^=>  1 70  — When  to  require  ex- 
county  treasurer  to  turn  over  money  pursu- 
ant to  statute,  heard  by  Judge. 

Mandamus  to  compel  an  ez-county  treas- 
urer to  turn  over  public  funds,  pursuant  to  re- 
quirements of  statutes  directly  applicable,  is 
not  a  suit  on  a  money  demand,  within  C.  S. 
I  867,  requiring  the  summons  to  be  returnable 
to  term,  and  that  it  be  proceeded  with  as  in  or- 
dinary civil  actions,  wherein  the  material  issues 
must  be  determined  by  jury  unless  formally 
waived;  but  it  comes  under  section  868,  pro- 
viding for  return  of  the  summons  before  the 
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judge,  in  chambers  or  in  term,  and  that  he  shall 
determine  all  issues  of  law  and  fact,  unless  a 
jury  trial  is  demanded. 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty; Allen,  Judge. 

Action  by  Tyrrell  County  and  others 
against  S.  J.  Holloway  and  others.  From 
an  adverse  judgment,  defendant  HoUoway 
and  his  surety  appeal.     No  error. 

The  action  is  in  the  nature  of  mandamus 
to  compel  the  defendant  S.  J.  HoUoway  to 
turn  over  to  two  banks,  the  lawfully  desig- 
nated depositaries  made  parties  of  record, 
the  public  funds  of  the  county,  which  plain- 
tiffs aver  and  offered  proof  to  show,  had 
come  into  the  hands  of  said  defendant  while 
treasurer  of  said  county,  and  which  he 
wrongfully  refuses  to  deliver.  Plaintiffs  fur- 
ther allege,  and  offered  evidence  tending  to 
show,  that  said  ofSce  of  treasurer  had  been 
lawfully  abolished  by  resolution  of  the  Com- 
missioners, and  the  two  banks  referred  to 
duly  designated  as  depositaries  to  act  as 
treasurer  without  charge,  etc.,  and  that  de- 
fendant continued  to  withhold  the  funds, 
claiming  that  he  was  still  the  lawful  treasur- 
er of  the  county.  There  was  a  preliminary 
order  issued,  restraining  said  defendant  from 
other  and  further  difi^sition  of  said  funds, 
which  was  returnable  at  said  term,  and 
which,  on  proof  submitted,  was  heard  at  the 
same  term  as  the  principal  cause.  Defend- 
ant admitted  that  he  had  received  the  county 
funds  in  controversy  while  treasurer  of  the 
county,  and  claimed  the  right  to  hold  and 
disburse  on  allegation  and  evidence  tending 
to  show  that  the  office  had  not  been  abolish- 
ed, and  that  said  defendant  was  still  county 
treasurer,  and  as  such  had  control  and  law- 
ful disposition  of  same.  His  honor,  having 
heard  the  case,  entered  the  following  judg- 
ment: 

'This  cause  coming  now  to  be  heard  at  Co- 
lumbia, N.  C  on  April  25,  1921,  according  to 
continuances  upon  motion  in  this  cause,  and 
being  heard  upon  the  evidence  taken  and  af- 
fidavits filed,  the  court  finds: 

"That  the  board  of  county  commissioners  on 
the  5th  day  of  April,  1920,  abolished  the  office 
of  treasurer  of  Tyrrell  county,  to  take  effect 
the  1st  of  December,  1920,  and  elected  the  two 
banks  at  Columbia,  the  Merchants'  &  Farmers' 
Bank  and  the  Tyrrell  County  Bank,  as  its  finan- 
cial agents,  to  act  as  its  treasurer,  upon  giving 
bond  and  without  compensation.  That  on  Mon- 
day, the  6th  day  of  December,  1920,  being  the 
lirst  Monday  in  December,  the  new  board  of 
county  commissioners,  which  was  elected  in 
November,  1920,  at  the  November  election,  duly 
quali^ed  and  passed  resolutions  abolishing  the 
office  of  treasurer  of  Tyrrell  county,  and  elect- 
ed the  said  two  banks  as  the  financial  agents, 
and  to  act  as  treasurer  for  the  said  county 
without  compensation,  and  the  said  banks  duly 
accepted  on  the  said  6th  day  of  December, 
1920,  and  tendered  their  bonds.  That  the 
bonds  were  accepted,  except  the  bond  for  the 


county  road  fund,  and  a  question  having  arisen 
as  to  whether  the  money  should  be  paid  to 
the  treasurer  of  the  county  or  to  the  treasurer 
of  the  highway  commission  of  the  county,  the 
question  was  referred  to  the  Attorney  General 
and  the  bonds  for  these  amounts  were  not  ac- 
cepted until  January  8,  1921,  which  was  the 
next  meeting  of  the  board  of  said  commission- 
ers, and  that  this  bond  was  accepted  at  that 
time.  That  the  two  banks  have  been  acting  as 
financial  agents  and  treasurer  of  Tyrrell  coun- 
ty ever  since  the  6th  day  of  December,  1920. 
That  the  said  S.  J.  Holloway  did  not  tender 
any  b<Hid  on  the  first  Monday  in  December, 
1920,  as  treasurer  of  the  county,  and  has  not 
at  any  time  since,  and  has  not  paid  over  to  the 
county  the  moneys  in  his  hands  belonging  to 
the  said  county,  nor  to  either  of  its  finsncial 
agents  as  required  by  law^ 

"The  court  finds  that  the  defendant  S.  J.  Hol- 
loway is  not  the  treasurer  of  Tyrrell  county; 
that  he  has  not  settled  with  the  said  county, 
and  has  in  his  hands  a  large  sum  of  money 
belonging  to  the  said  county;  that  it  is  his 
duty  to  pay  over  the  same  to  the  duly  elected 
and  qualified  financial  agents  of  said  county,  to 
wit,  the  Merchants'  ft  Farmers'  Bank  and  the 
Tyrrell  County  Bank;  and  that  they  have  been 
elected  and  qualified. 

"It  is  ordered,  decreed,  and  adjudged  that  the 
defendant  S.  J.  HoUoWay  pay  over  to  the  said 
Merchants'  ft  Farmers'  Bank  one-half  of  all 
moneys  which  are  due  to  the  county  by  the  said 
Holloway,  and  the  other  half  to  the  Tyrrell 
County  Bank,  and  that  he  be  and  is  hereby  en- 
joined and  restrained  from  paying  out  any 
moneys  belonging  to  the  said  county,  or  its 
financial  agents,  except  as  set  out  above,  and 
enjoined  and  restrained  from  acting  as  said 
treasurer. 

"It  is  further  ordered  and  adjudged  that  he 
pay  over  to  the  Tyrrell  County  Bank  the  half 
of  all  the  moneys  due  to  it  as  said  financial 
agent  of  said  Tyrrell  County  on  or  before  the 
15th  day  of  July,  1921. 

"It  is  further  adjudged  that  the  said  S.  J. 
Holloway  enter  into  a  good  and  sufficient  bond 
in  the  sum  of  $50,000  for.  the  faithful  compli- 
ance with  the  above  order,  and  that  he  pay  over 
and  account  to  the  said  banks,  as  set  out  above, 
the  said  moneys  due  to  them  as  financial  agents 
of  said  county. 

"It  is  further  adjudged  that  the  defendant 
Merchants'  ft  Farmers'  Bank  execute  a  good 
and  sufficient  bond  in  the  sum  of  $50,000  for  the 
faithful  handling  of  the  moneys  described  in 
the  pleadings  in  this  cause,  and  to  account  for 
any  and  all  of  the  moneys  referred  to  in  this 
proceeding  that  may  come  into  its  hands,  or 
should  come  into  its  hands,  and  that  it  wiB 
faithfully  account  to  the  plaintiif  for  said  mon- 
eys. 

"It  is  further  adjudged  that  the  defendants 
pay  the  cost  of  this  proceeding  and  that  this 
restraining  order  continue  to  the  hearing.'* 

Defendant  and  his  surety,  also  defendant, 
excepted  and  appealed. 

Thompson  ft  Wilson,  of  Elizabeth  City,  and 
R.  W.  Winston,  of  Raleigh,  for  appellanta 

Aydlett  ft  Simpson,  of  Elizabeth  City,  and 
W.  L.  Whitley,  of  Plymouth,  for  appeUeea. 
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HOKE,  J.  In  section  1389,  c.  26,  Con- 
solidated Statntes,  it  is  provided  that  tlie 
board  of  county  commissioners  of  Tyrrell  and 
certain  other  counties  therein  specified  may 
abolish  the  office  of  county  treasurer  by  reso- 
lution to  that  effect,  passed  at  least  60  days 
before  a  primary  or  conyention,  held  for  the 
purpose  of  nominating  candidates  for  said 
office,  and  when  so  abolished  the  board  of 
commissioners  may  appoint  one  or  more  sol- 
vent banks  or  trust  companies  to  perform 
the  duties  of  treasurer  or  sheriff  acting  as 
ex-officio  treasurer  of  the  county,  such  des- 
ignated depositaries  not  being  allowed  to 
charge  or  receive  anything  in  compensation 
other  than  the  advantages  accruing  to  them 
from  such  a  deposit;  and  said  banks  and 
trust  companies,  termed  financial  agents,  are 
also  required  to  give  bond  for  safe  keeping, 
and  proper  disbursement  of  said  funds,  and 
for  faithful  performance  of  their  duties 
concerning  them.  Acting  under  this  statute, 
the  commissioners  of  Tyrrell  county,  by  for- 
mal resolution  passed  in  apt  time,  have  abol- 
ished the  office  of  county  treasurer  and  des- 
igrnated  the  banks  to  act  as  financial  agents  of 
the  county,  who  have  duly  accepted  and 
qualified,  and  if  these  proceedings  are  valid, 
we  find  no  good  reason  for  disturbing  the 
judgment  of  his  honor  as  it  appears  of  record. 

[1]  The  only  objection  against  the  propriety 
of  this  judgment  urged  before  us  on  the  oral 
argument,  and  the  original  brief  filed  in  be- 
half of  the  appellant  is  that  the  office  of 
treasurer  being  one  provided  for  in  the  Con- 
stitution, may  not  be  abolished  except  by 
direct  legislative  action,  and  the  attempt  to 
vest  such  power  in  the  board  of  commission- 
ers of  any  county  may  not  be  upheld.  It  is 
true  that  article  7,  t  If  of  the  Constitution, 
provides  in  terms  that  for  the  ordinary  pur- 
poses of  general  county  government  there 
shall  be  elected  biennially  a  treasurer,  reg- 
ister of  deeds,  and  five  commissioners;  but 
it  is  also  provided  in  the  same  article  (sec- 
tion 14)  that  as  to  this  and  all  other  sec^ 
tions  of  the  article,  except  sections  7,  9,  and 
13,  neither  of  which  have  any  bearing  on 
tlie  question  presented  here,  the  General  As- 
sembly shall  have  full  power  by  statute  to 
modi^,  change,  or  abrogate  any  and  all  the 
provisions  of  this  article,  and  substitute 
others  in  their  place.  In  reference  to  the 
power  conferred  In  section  14,  it  has  been  fre- 
quently held  and  is  now  the  accepted  con- 
struction that.  In  order  to  its  exercise,  it  is 
not  required  that  an  act  to  effect  a  change 
In  municipal  government  should  be  "gen- 
eral in  its  operation,  or  that  it  should 
In  terms  formally  abrogate  any  given  sec- 
tion of  this  article,  and  substitute  another 
In  its  stead,  but  that  an  act  of  the  General 
Assembly  making  such  change,  and  local  in 
its  operation,  must  be  given  effect  under  this 
provision  if  otherwise  valid."  Smith  v. 
School  Trustees,  141  N.  C.  at  page  157,  53 


S.  B.  629,  citing  Harriss  t.  Wright,  121  N. 
C.  179,  28  S.  E.  269. 

[2]  This  being  the  established  position,  the 
Lc^slature,  under  approved  principles,  in 
our  opinion,  had  the  xmdoubted  right  to  con- 
fer the  exercise  of  the  power  referred  to  in 
section  14  upon  the  board  of  county  commis- 
sioners of  Tyrrell  county,  and  said  board, 
proceeding  properly  under  the  act,  having 
formally  abolished  said  office,  the  judgment 
of  his  honor  must  be  upheld.  While  legis- 
lative power  granted  by  the  Constitution  may 
not  as  a  rule  be  delegated,  it  is  fully  recog- 
nized that  under  our  system  of  government 
such  power  may  be  delegated  to  municipal 
corporations  for  local  purposes,  where  as 
agencies  of  the  state  they  are  possessed  and 
in  the  exercise  of  governmental  powers  in 
designated  i)ortlons  of  the  state  territory, 
whether  such  localities  are  the  ordinary 
political  subdivisions  of  the  state  or  local 
governmental  districts  created  for  special 
and  quasi  public  purposes.  Trustees  v.  Webb, 
155  N.  C.  379,  71  S.  E.  520;  Smith  v.  School 
Trustees,  141  N.  C.  143-149,  53  S.  B.  524,  8 
Ann.  Cas.  529;  State  v.  Austin,  114  N.  C. 
855,  19  S.  E.  919,  25  L.  R.  A.  283.  41  Am.  St. 
Rep.  817;  People  of  N.  Y.  ex  rel.  Dunn  v. 
Ham,  166  N.  Y.  477,  60  N.  B.  191;  State  and 
Josephine  Taintor  v.  Mayor,  etc.,  33  N.  J. 
Law,  57;  1  Smith,  Modem  Law  of  Munici- 
pal Corporations;  1  Cooley  on  Taxation  (3d 
Ed.)  p.  101;  Black's  Constitutional  Law  (3d 
Ed.)  p.  373.  In  the  citation  to  Cooley,  the 
principle  is  stated  as  follows: 

"There  is,  nevertheless,  one  clearly  defined 
exception  to  the  role  that  the  Legislature  shall 
not  delegate  any  portion  of  its  authority.  The 
exception,  however,  is  strictly  in  harmony  with 
the  general  features  of  our  political  system, 
and  it  rests  upon  an  implication  of  popular 
assent  which  is  conclusive.  This  exception  re- 
lates to  the  case  of  municipal  corporations. 
Immemorial  custom,  which  tacitly  or  expressly 
has  been  incorporated  in  the  several  state  Con- 
stitutions, has  made  these  organizations  a  nec- 
essary part  of  the  general  machinery  of  state 
government,  and  they  are  allowed  large  author- 
ity in  matters  of  local  government,  and  to  a 
considerable  extent  are  permitted  to  make 
the  local  laws." 


And  in  Blade,  at  page  374,  the  author  says : 

"Municipal  corporations  are  regarded  as  sub- 
ordinate agencies  of  government,  created  with 
a  view  to  the  more  judicious  and  effective  ad- 
ministration of  local  governmental  affairs.  The 
Legislature  has  power  to  create  such  corpora- 
tions, and  to  invest  them  with  such  powers 
and  prerogatives  as  are  necessary  to  enable 
them  to  make  rules  for  the  government  of  their 
own  affairs,  particularly  in  matters  of  taxation 
and  police,  provided  that  their  by-laws  and  or- 
dinances shfdl  not  be  inconsistent  with  the  gen- 
eral laws  of  the  state.** 
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[3,  4]  The  case  before  us  comes  clearly 
wltbin  the  principle,  and  the  commissioners 
of  Tyrrell  county  were  well  within  their 
powers  in  the  abolition  of  the  office.  And  the 
defendant  admitting  that  he  receired  the 
public  funds  of  the  county  while  he  was  the 
treasurer,  and  insisting  on  the  right  to  hold 
and  disburse  them  under  a  claim  that  the 
office  has  not  been  abolished  and  that  he  has 
them  as  of  official  right,  the  authorities  are 
to  the  effect  that  mandamus  is  the  appro- 
priate procedure.  O'Donuell  y.  Dusman,  39 
N.  J.  Law,  677;  State  ex  rel.  Meinger,  Col- 
lector, T.  Disbrow,  Late  Collector,  42  N.  J. 
Law,  141;  State  t.  Gates,  86  Wis.  634,  67 
N.W.  296, 89  Am.  St  Rep.  912;  26Cyc.  p.  258, 
4ind  authorities  cited  in  note  40;  18  R.  C.  L.  ti- 
tle "Mandamus,"  §§  120, 186.  And  it  appearing 
from  a  perusal  of  the  record  that  this  is  an  ac- 
tion to  enforce  the  turning  over  the  public 
funds  of  Tyrrell  county  pursuant  to  the  re- 
quirement of  the  statutes  directly  applicable 
(C.  S.  a  26,  {  1400,  chapter  62,  H  3205  and 
3206,  and  chapter  82,  1 4385),  the  case  present- 
ed is  not  in  strictness  a  suit  on  a  moneyed 
demand,  coming  under  section  867,  C.  S.,  and 
which  requires  that  the  summons  be  return- 
able to  term,  and  to  be  proceeded  with  as 
in  the  ordinary  dvil  actions,  who'ein  the 
material  issues  must  be  determined  by  Jury 
unless  fornuilly  waived,  but  it  comes  under 
the  subsequent  section  868,  C.  S.,  which  pro- 
vides that  the  summons  may  be  returnable 
before  the  judge,  in  chambers  or  In  term,  and 
he  shall  determine  all  issues  of  law  and  fact, 
unless  a  jury  trial  Is  demanded  by  one  or 
hoth  of  the  parties.  Coleman  ▼.  Coleman, 
148  N.  a  299,  62  S.  E.  415;  Audit  Co.  ▼.  Mc- 
Kensle,  147  N.  C.  461,  61  S.  B.  283;  Mar- 
tin V.  Clark,  135  N.  C.  17a  47  S.  B.  397. 

In  the  present  case,  no  demand  wag  made 
for  a  jury  trial  by  any  of  the  parties,  no  ex- 
ception was  entered  because  same  was  not  al- 
lowed, nor  by  exception  or  otherwise  was 
any  objection  made  to  the  mode  of  trial  In 
the  oral  argument  before  us  nor  in  any  brief 
as  then  filed.  In  a  brief  filed  by  one  of  de- 
fendants some  15  days  later,  and  by  con- 
sent, objection  is  made  that  there  are  dis- 
puted questions  of  fact  presented  in  the 
affidavits  and  evidence;  but  these  are  only 
as  to  differences  arising  at  the  hearing,  and 
no  demand  is  therein  shown  or  claimed  that 
any  jury  trial  was  claimed  on  any  material 
issues  arising  on  the  pleadings. 

There  is  no  error,  and  this  will  be  certified, 
that  the  funds  of  the  county,  admitted  to  be 
in  the  hands  of  defendant  Hollaway,  shall  be 
forthwith  delivered  to  the  financial  agents  of 
the  county,  and  that  the  amounts  in  dispute 
be  so  delivered  when  determined  in  accord- 
ance with  law  and  the  course  and  practice  of 
the  court,  and  the  restraining  order  in  the 
meantime  be  continued  as  directed  in  the 
Judgment 

No  error. 


(182  N.  C.  26) 

JENNINGS  V.  JENNINGS  6t  al.    (No.    K) 

(Supreme  Court  of  North  Carolina.    Sept  14, 

1921.) 


L  Contracts  9=:»I30— Contraot  held  not  void 
as  stifling  bidding  at  sale. 

Contract  that,  if  plaintiff  would  raise  bid 
on  certain  land  at  a  partition  sale,  he  would 
get  a  share  of  any  higher  bid  which  might  be 
made,  is  not  void  as  stifling  competition  and 
chiUlng  bidding,  since  the  purpose  and  tendency 
of  the  contract  was  to  increase  the  bids  at  the 
sale.' 

2.  ContrsiOts  «3»3l2(l)-^ale  of  bid  oa  laid 
held  a  breaoh  of  the  purpose  of  the  oontraet 
to  seovre  highest  bid  for  land. 

Where  defendant  contracted  that  plaintiff, 
in  return  for  raising  the  bid  on  land,  should 
receive  a  share  of  higher  bids,  and  the  latter, 
after  making  a  higher  bid,  to  preve^it  a  still 
higher  one  sold  his  own  to  the  person  intend- 
ing to  raise  the  bid,  he  is  guilty  of  breach  of 
contract,  and  cannot  recover  the  stipulated 
share. 

Appeal  from  Superior  Court,  Pasquotank 
County;  Allen,  Judge. 

Action  by  Q.  C.  Jennings  against  W.  H. 
Jennings  and  another.  From  a  judgment  for 
plalntifCt  defendants  appeal.  New  trial 
granted.    . 

This  is  an  action  to  recover  an  amount  al- 
leged to  be  due  by  contract  in  connection 
with  a  sale  of  certain  lands  in  a  partition 
proceeding.  The  lands  belonged  to  the  wife 
of  the  defendant  A.  C.  Bell,  and  to  a  minor 
son  of  the  defendant  W.  H.  Jennings,  in 
equal  parts,  and  was  sold  for  division  in 
said  proceeding  on  October  11,  1910,  R.  G. 
Sawyer  being  the  highest  bidder  in  the  sum 
of  $10,250.  On  the  31st  day  of  October,  1919, 
it  being  the  last  day  on  which  an  increased 
bid  on  said  land  could  be  made,  the  plain- 
tiff  and  defendant  entered  into  the  follow- 
ing agreement : 

"I  hereby  agree  with  0.  C.  Jennings  that  if 
he  will  raise  the  bid  of  $10,250  made  on  the  R. 
Nizon  Morgan  Farm  10%,  making  his  bid 
$11,275,  that  in  the  event  other  bona  fide 
bidders  should  run  the  price  up  to  $12,050  to 
refund  to  him  the  $725  raise,  so  as  to  make 
the  property  cost  him  only  $11,275;  in  con- 
sideration of  getting  him  to  raise  the  bid. 

''Should  said  bona  fide  bidders  run  the  price 
above  $12,050,  and  it  is  knodced  off  to  a  re- 
sponsible bidder  other  than  the  said  G.  O.  Jen- 
nings, then  he,  the  said  G.  C.  Jennings,  is  to 
have  one-half  of  such  raise  above  his  bid  of 
$11,275  when  the  sale  is  confirmed  and  the 
purchase  money  paid  over  in  fulL 

''Should  a  bidder  run  up  the  price  on  said 
Q.  C.  Jennhigs  to  $18,000  or  $18,060.  and  it  is 
knocked  off  to  the  said  G.  C.  Jennings,  then  he 
is  only  to  pay  $11,775  for  the  property. 

"[Signed]    W.  H.  Jennings. 
"G.    C.    Jennings." 
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The  plaintiff  raised  the  bid*  as  above  stat- 
ed, and  the  agreement  made  on  October  31, 
1919,  Exhibit  A,  was  abrogated  and  a  new 
allied  agreement  entered  into  between 
plaintiff  and  both  defendants,  reading  as 
follows : 

"NoTember  U,  1919. 

"Whereas,  G.  O.  Jennings  raised  the  bid  on 
the  R.  Nixon  Morgan  farm  from  $10,250  to 
$11,275  on  October  81,  1919,  and  is  now  de- 
sirous of  being  protected  in  further  bids  for 
the  property: 

"We  hereby  agree  with  him  that  he  Is  to 
have  one-half  of  the  raised  bids  from  his  pres- 
ent bid  of  $11,276  up  to  $12,075,  and  one-third 
of  the  raise  of  bids  from  $12,075  up  to  the 
highest  bid  at  the  sale  to  be  made  at  12 
o'clock  noon  on  Monday,  November  17.  1919. 
The  agreement  made  on  October  81,  1919,  is 
hereby  declared  null  and  void  in  so  far  as  it 
refers  to  the  bidding. 

"This  agreement  is  strictly  a  private  memo- 
randum, nonnegotiable,  and  is  to  be  kept  strict- 
ly confidential  by  all  the  signers  hereto,  so  as 
to  protect  the  said  G.  0.  Jennings  in  his  future 
bids  at  the  sale. 

"[Signed]    W.  H.  Jennings. 
"A.  O.  Bell. 
'G.    0.    Jennings." 


tu 


At  the  resale  on  November  17,  1919,  the 
plaintiff  was  the  last  and  highest  bidder  at 
the  price  of  $11,830.00,  and  he  is  now  seek- 
ing to  recover  in  this  action  under  the  last 
agreement  one-half  of  the  difference  between 
tlie  first  bid  by  him  of  $11,275  and  the  last 
bid  of  $11,830,  or  $277.  Thereafter  the  plain- 
tiff sold  his  bid  to  H.  O.  Ferrell  for  $650 
without  giving  any  Information  to  the  de- 
fendants of  any  offer  to  buy  the  bid,  or  that 
the  said  Ferrell  intended  to  increase  the  bid. 

F.  0.  Ferrell  testified: 

"I  am  the  present  owner  of  the  property 
called  the  Nixon  Morgan  property,  and  men- 
tioned in  the  papers  which  have  been  offered 
in  evidence,  having  bonght  the  bid  made  by 
plaintiff  for  the  land.  I  was  not  present  at 
the  first  sale.  I  wanted  the  property,  and 
after  the  second  sale  employed  a  lawyer,  Mr.  P. 

G.  Sawyer,  to  endeavor  to  purchase  from  G.  O. 
Jennings  the  bid  he  bad  offered  at  the  second 
sale.  Mr.  Sawyer  and  I  tried  to  buy  the  bid 
from  him,  and  finally  I  did  buy  it,  and  got  him 
to  assign  his  bid  to  me  by  paying  him  $650  for 
it.  I  did  not  know  he  had  any  agreements 
with  defendants  about  the  matter.  He  did  not 
tell  me  so.  I  had  made  arrangements  to  raise 
the  bid,  had  arranged  to  get  the  money,  and 
was  able  and  prepared  to  do  so.  If  he  had 
not  sold  bis  bid  I  would  have  raised  it,  and 
told  him  I  was  going  to  do.** 

P.  G.  Sawyer  testified: 

''After  the  second  sale  Mr.  H.  O.  Ferrell  em- 
ployed me  as  attorney  to  try  to  buy  Jennings 
bid  for  him.  We  arranged  for  Ferrell  to  get 
the  money  and  he  was  able  and  prepared  to 
buy.  I  saw  the  plaintiff  and  tried  to  buy  his 
bid,  and  told  him  if  he  did  not  sell  Mr.  Ferrell 
was  going  to  raise  the  bid  on  him.  He  sold  to 
FcrrelL** 


The  following  isauefl  were  submitted  to 
the  jury: 

"(1)  Are  the  defendants  indebted  to  the 
plahitiff,  and,  if  so,  in  what  sum?    A.  $277.50. 

"(2)  Is  the  plaintiff  indebted  to  the  defend- 
ants, and,  if  so,  in  what  sum?    A.  Nothing." 

His  honor  Instructed  the  jury  that  if  they 
found  the  facts  to  be  as  testified  by  the  wit- 
nesses they  would  answer  the  first  issue 
"$277.50,"  and  the  second  issue  "Nothing," 
and  the  defendants  excepted. 

There  was  a  judgment  on  the  verdict  in 
favor  of  the  plaintiff,  and  the  defendants 
appealed. 

Thompson  ft  Wilson,  of  Elizabeth  City, 
for  appellants. 

Ehrlnghaus  ft  Small,  of  Elizabeth  City, 
for  appellee. 

ALLEN,  J.  [1]  The  contract  on  which  the 
action  is  founded  is  of  doubtful  VTisdom  and 
propriety.  It  does  not,  however,  fall  under 
the  principle  that  contracts  which  stifle 
competition  and  chill  bidding,  so  that  prop- 
erty may  be  bought  for  less  than  its  true 
value  are  v<^d  (Nash  v.  Hospital  Co.,  180 
N.  C.  63, 104  S.  E.  33),  because  the  whole  pur- 
pose and  tendency  of  the  contract  was  to  in- 
crease and  enhance  the  bids  at  the  sale^  but 
It  is  close  akin  to  the  employment  of  by-bid- 
ders, which  is  violative  of  the  implied  guar- 
anty that  all  bids  at  public  sales  are  genuine, 
and  which  may  enable  the  purchaser,  who 
acts  promptly,  to  be  relieved  from  his  bid. 
16  R.  C.  L.  71 ;  Corpus  Juris,  830  et  seq. 

No  other  bidder  is,  however,  complaining, 
and  therefore,  assuming  the  contract  to  be 
valid  as  between  the  parties,  who  have  not 
been  moved  by  any  fraudulent  purpose,  and 
have  received  direct  benefits  from  the  con- 
tract, there  is  still  a  view  presented  by  the 
evidence  which,  in  our  opinion,  ought  to  be 
submitted  to  a  jury. 

[2]  The  contract  was  made  for  the  purpose 
of  securing  the  highest  price  for  the  land 
obtainable  at  a  public  sale,  and  the  plaintiff 
was  required  to  perform  his  obligations  in 
good  faith,  and  would  not  be  permitted  to 
prevent  a  sale  at  which  a  higher  sum  would 
be  bid,  which  is  the  very  object  the  contract 
had  in  view,  and  then  claim  benefits  under 
the  contract.  He  acquired  the  position  of 
advantage  as  a  bidder,  and  the  right  to  sell 
his  bid  under  the  contract,  and  be  could  not 
defeat  the  only  purpose  which  caused  its  ex- 
ecution, and  then  seek  to  recover  on  it,  as 
no  principle  is  better  settled  than  that  a  par- 
ty suing  upon  a  contract  must  show  per- 
formance. 

If  the  evidence  of  the  defendant  Is  to  be 
believed,  the  plaintiff  knew  that,  if  he  did 
not  sell  his  bid,  there  would  be  an  increased 
bid  on  the  property  by  one  who  was  ready. 
able,  and  willing  to  pay  the  advanced  bid, 
and  that  this  would  inure  to  the  benefit  of 
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the  defendants  under  the  contract,  and  in- 
stead of  informing  the  defendants  he  made 
a  private  arrangement  to  sell  his  bid,  and 
the  sale  was  confirmed  without  knowledge 
on  the  part  of  the  defendants  of  the  agree- 
ment between  the  plaintiff  and  Ferrell. 

There  was  therefore  error  in  the  peremp- 
tory instructions  given  to  the  jury,  and 
there  must  be  a  new  trial. 

New  trial. 

Note. — ^This  opinion  was  written  in  ac- 
cordance with  the  court's  decision  and  filed 
by  order  of  the  court,  after  Justice  AIiLiEN'S 
death. 

STACY,  J. 


(182  N.  C.  49) 

In  re  FOUNTAIN.    (No.  50.) 

(Supreme  Court  of  North  Carolina.    Sept.  21, 

1921.) 

1.  Contempt  ^==>66(7)»On  appeal  findings  of 
fact  held  not  reviewable. 

On  an  appeal  in  contempt  proceedings  from 
an  inferior  court,  findings  of  fact  are  reviewa- 
ble, but  not  where  the  appeal  is  from  the  supe- 
rior court 

2.  Contempt  ^=>28( I)— Denial  of  Intention  to 
show  contempt  of  court  In  assaulting  Juror, 
not  In  the  presence  of  the  court,  held  no  de- 
fense to  proceedings  for  Indirect  contempt. 

Where  defendant,  during  the  term  of  court, 
out  not  in  the  presence  of  the  court,  assaulted 
a  juror,  because  of  an  adverse  verdict,  a  denial 
of  intention  to  show  contempt  of  court  is  no 
defense  under  C.  S.  (  064,  since  the  crime  does 
not  consist  of  intention  to  show  contempt,  but 
intention  to  do  the  acts  constituting  a  contempt. 

3.  Contempt  ^=»  14— Assault  on  Juror  not  In 
preeence  of  court,  coupled  with  abusive  lan- 
guage, held  sufficient  to  found  proceedings  for 
Indirect  contempt. 

Although  no  battery  was  committed,  an  as- 
sault on  a  juror  for  returning  a  verdict  adverse 
to  defendant,  by  threatening  gestures  and  abu- 
sive language,  is  sufficient,  under  C.  S.  t  084,  to 
«:onstitute  an  indirect  contempt  of  court,  as 
tending  "to  impede  and  hinder  the -proceedings 
of  the  court  and  to  impair  the  respect  and  au- 
thority for  the  proceedings  of  the  court." 

4.  Contempt  ^=>66( I)— Defendant  In  contempt 
proceedings  Is  entitled  to  an  appeal. 

In  contempt  proceedings  defendant  is  enti- 
tled to  an  appeal,  but  if  he  were  not  his  rem- 
edy would  be  by  habeas  corpus  and  certiorari, 
if  necessary,  from  the  Supreme  Court. 

Appeal  from  Superior  Court,  Edgecombe 
County;    Calvert,  Judge. 

Contempt  proceedings  against  L.  E.  Foun- 
tain. Respondent  was  convicted  of  indirect 
contempt,  not  in  presence  of  the  court,  and 
appeals.    No  error. 

The  judge  finds  as  facts  that  at  Novem- 
ber term,  1021,  of  said  county  the  case  of 


Ti.  B.  Fountain  against  Calvin  Jones"  was 
called  for  trial  on  Thursday  of  the  first 
week  (it  being  a  two- week  term),  and  the 
verdict  was  rendered  on  the  following  day; 
that  Raeford  Liles  was  a  talis  juror,  and 
after  the  verdict  had  l>een  returned  he  was 
discharged  from  further  service  as  a  juror; 
that  about  an  hour  or  two  after  the  return 
of  the  verdict  in  said  cause,  and  after  said 
talis  juror  had  been  discharged  from  further 
service,  he  was  met  on  the  street  by  tbe 
plaintiff  in  the  action,  L.  K  Fountain,  "who 
accosted  him,  using  abusive  and  insulting 
language  towards  him  and  the  other  jurors 
in  the  case  because  of  the  verdict  they  had 
rendered,  and  committed  an  assault  upon  the 
said  Liles."  The  matter  was  brought  to 
the  attention  of  the  court  during  that  term, 
who  thereupon  issued  a  rule  against  the 
said  Fountain  which  was  not  served  because 
of  his  absence  from  town  until  after  the  said 
court  had  adjourned  for  the  term,  and  was 
continued  by  reason  of  such  failure;  the 
March  term  was  a  criminal  term,  and  this 
matter  was  not  reached,  but  at  the  April 
term  it  was  called  up,  and  a  new  rule  to 
show  cause  was  issued  by  the  judge  holding 
that  term,  requiring  the  respondent  to  appear 
to  answer  the  rule,  which  he  did  In  person 
and  by  counsel,  and — 

"upon  the  hearing  then  had  the  court  makes 
these  further  findings  of  fact:  About  an  hour 
or  two  after  court  adjourned  for  the  day  on 
which  a  verdict  was  rendered  the  respondent 
(L.  B.  Fountain)  accosted  tbe  said  Raeford 
Liles,  using  abusive  and  insulting  language  to- 
wards him,  and  of  and  concerning  him,  and  the 
other  jurors  in  the  case,  and  committed  an  as- 
sault upon  him,  the  said  Liles,  and  that  this 
talis  juror  Liles  that  same  afternoon  informed 
one,  Daniel  Harris,  who  was  then  a  regular  ju- 
ror, and  served  as  such  the  following  day,  that 
the  acts  and  conduct  of  the  said  respondent, 
L.  E.  Fountain,  did  tend  to  impede  and  impair 
the  respect  and  authority  for  the  proceedings 
of  the  court;  and  the  court  finds  that  the  re- 
spondent has  been  guilty  of  contempt  of  the 
court,  and  so  adjudges  L.  E.  Fountain,  respond- 
ent, to  be  in  contempt  of  court,  and  adjudi^es 
that  he  pay  a  fine  of  $100  and  the  costs  of  this 
proceeding. 

"Thomas  H.  Calvert,  Judge  Presiding.' 


tff 


The  respondent  excepted  to  the  foregoing 
findings  of  fact  and  the  judgment  of  the 
court 

G.  M.  T.  Fountain  ft  Son,  of  Tarboro,  for 
appellant. 

The  Attorney  General  and  Frank  Nasb, 
Asst.  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  This  is  a  proceeding  for 
indirect  contempt,  under  C.  S.  §  984,  by  con- 
duct impeding  and  impairing  the  respect  due 
to,  and  the  authority  of,  the  court,  by  abus- 
ing and  assaulting  a  juror.  Such  conduct 
occurred  during  the  term  of  the  court,  but 
not  in  the  immediate  presence  of  the  court* 
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The  court  h^d  In  re  Gorham,  129  N.  G. 
485,  40  S.  E.  311,  that  in  a  proceeding  as 
for  contempt  in  attempting  to  influence  a 
Juror,  the  findings  of  fact  by  the  trial  Judge, 
if  there  is  any  evidence,  cannot  be  reviewed 
on  appeal,  and  that  the  respondent  can 
purge  himself  only  where  the  intention  is  the 
^avamen  of  the  offense.  Baker  v.  Gordon, 
86  N.  G.  116,  41  Am.  Rep.  448.  Here  there  is 
evidence,  and  the  offense  was  in  the  act,  and 
not  in  the  intention. 

In  this  case,  moreover,  there  was  slight 
divergence  between  the  evidence  for  the 
state  and  the  respondent,  and  there  was 
ample  evidence  to  Justify  the  findings  of 
fact  by  the  court  While  the  respondent 
denies  attempting  to  strike  the  Juror  Idles, 
he  does  not  deny  the  abusive  and  threaten- 
ing language  as  to  him  and  the  other  Jurors 
on  account  of  the  verdict  they  rendered 
against  him.  Said  Juror  testified  that,  when 
the  respondent  upon  the  recess  of  the  court 
met  him  and  began  cursing  and  abusing 
him  and  the  rest  of  the  Jury  who  had  sat  on 
the  case,  using  profane  and  vile  expressions, 
he  started  to  walk  away  from  said  Fountain, 
but  the  latter  continued  to  walk  beside 
him,  cursing  and  abusing  him  and  all  mem- 
bers of  the  Jury,  and  repeatedly  raised  his 
hand  and  shook  it  in  his  face,  continuing  to 
threaten  and  abuse  both  afi^ant  and  all  other 
members  of  the  Jury,  talking  in  an  angry  and 
vehement  manner  and  threatening  him  so 
that  the  affiant  had  to  walk  away  from  him, 
being  an  old  man  70  years  of  age,  to  avoid 
a  battery  upon  him,  and  walked  into  the  lot 
of  an  adjacent  stable  to  avoid  personal  en- 
counter and  fisticuff,  as  he  thought  the  said 
Fountain  was  going  to  strike  him,  and  he 
was  actually  put  in  tear,  and  that  this  was 
before  the  court  had  adjourned  for  the  term, 
and  about  two  hours  after  the  affiant  had 
been  discharged  as  a  Juror. 

[1]  There  was  also  an  affidavit  by  the  dep- 
uty sheriff  that  he  was  unable  at  that  term 
of  the  court  to  serve  the  rule  upon  said 
Fountain,  though  his  residence  and  place 
of  business  was  in  Tarboro,  he  absenting  him- 
self from  the  county  for  the  purpose  of 
avoiding  said  officer  or  keeping  himself  con- 
cealed, to  prevent  service  of  said  rule  upon 
him.  On  an  appeal  in  such  proceedings  from 
an  inferior  court,  the  findings  of  fact  are  re- 
viewable, but  it  is  otherwise  when  the  appeal 
Is  from  the  superior  court  In  re  Deaton, 
105  N.  G.  62,  11  S.  B.  244. 

The  respondent  does  not  deny  the  use  of 
abusive  language  as  stated  by  the  Juror  as 
above,  and  says  that  he  might  have  used 
gestures  and  raised  his  hand,  but  that  he  did 
not  intend  to  assault  him  or  put  him  in  fear, 
and  asserts  he  left  town  upon  business. 

In  State  v.  Hampton,  63  N.  G.  13,  where  the 
defendant  in  striking  distance  of  the  prose- 
cutor, his  arm  being  bent,  but  not  drawn 
back,  said  to  the  prosecutor  "I  have  a  good 
mhid  to  hit  you."    Whereupon  the  prosecut<Mr 


walked  away.  It  was  held  that  the  defend- 
ant was  guilty  of  an  assault 

But  it  was  not  necessary,  Indeed,  that  there 
should  have  been  a  battery  upon  the  Juror. 
This  is  not  an  indictment  for  such  battery. 
It  is  sufficient  if  the  Juror  was  called  in 
question  in  the  manner  above  stated  for 
the  discharge  of  his  official  duty  in  render- 
ing his  verdict,  for  the  court  properly  held 
that  such  conduct  tended  "to  impede  and 
hinder  the  proceedings  of  the  court,  and  to 
impair  the  respect  and  authority  for  the 
proceedings  of  the  court,"  and  adjudged  that 
the  respondent  had  been  guilty  of  contempt 
of  the  court    G.  8.  t  084. 

[2]  The  defendant  contends  that  he  has 
purged  himself  of  contempt  by  denying  his 
intention  to  show  contempt  for  the  court 
The  question  is  not  whether  the  respondent 
intended  to  show  his  contempt  of  the  court, 
but  whether  he  intentionally  did  the  acts 
which  were  a  contempt  of  the  court  In  re 
Parker.  177  N.  G.  467,  d9  S.  B.  342. 

[3]  The  adjustment  of  differences  betweoi 
parties  or  the  investigation  of  conduct  for- 
bidden by  law  by  legal  tribunals,  instead  of 
by  personal  strength,  marks  the  line  between 
civilized  government  and  barbarism.  When 
the  tribunals  established  for  that  purpose 
have  investigated  the  matter  at  issue,  or 
are  investigating  it,  their  action  is  to  be  re- 
spected and  obeyed,  and  is  subject  to  re- 
view only  in  the  method  provided  by  law. 

In  Ex  parte  McGown,  139  N.  G.  95,  61  S. 
E.  957,  2  L.  R.  A.  (N.  S.)  603,  there  was  a 
personal  attack  upon  a  Judge  during  the 
recess  of  the  court,  and  before  it  had  actual- 
ly adjourned,  though  the  case  on  account  of 
which  the  Judge  was  attacked  had  been  finally 
disposed  of,  and  the  court  held  that  McGown 
was  in  contempt ;  that  the  right  of  the  court 
to  be  protected  in  the  discharge  of  its  duty 
is  an  inherent  power  of  which  it  could  not 
be  deprived,  for  Gonst.  art  4,  t  12,  provides: 

''The  General  Assembly  shall  have  no  power 
to  deprive  the  judicial  department  of  any  power 
or  jurisdiction  which  rightfully  pertains  .  to  it 
as  a  co-ordinate  department  of  the  govern- 
ment'* 

.  It  is  a  most  essential  power,  rightfully 
pertaining  to  the  Judicial  department,  that 
those  administering  it,  whether  Judges  or 
Jurors,  shall  not  be  assaulted  or  intimidated 
by  violent  and  threatening  conduct  from  the 
untrammeled  discharge  of  their  duties,  and 
this  is  as  essential  in  regard  to  Jurors  who 
are  a  part  of  the  court  as  it  is  to  the  Judges. 

There  would  be  small  assurance  of  the  im- 
partial and  fearless  administration  of  Jus- 
tice if  the  Judges  only  are  to  be  protected 
from  such  misconduct  as  is  here  shown,  but 
the  Jurors  who  are  much  more  liable  to  be 
thus  called  in  question  should  be  left  to  de- 
fend themselves  by  physical  strength  or  by 
indictment  or  prosecution  of  the  offenders. 

In  Be  Brown,  168  N.  a  417,  84  S.  B.  690, 
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the  court  held  that  a  newspaper  criticism 
after  the  court  had  adjourned  was  personal 
to  the  judge,  and  not  a  matter  of  contempt. 
That  case  was  rested  upon  the  ground  that 
the  court  had  adjourned. 

In  the  McGown  Ca^e,  139  N.  0.  at  page 
110,  51  S.  E.  at  page  962,  2  L.  R.  A.  (N.  S.) 
603,  Judge  Walker  said : 

"As  Goarts  can  exercise  Judicial  functions 
only  through  their  Judicial  officers,  an  assault 
upon  such  officer  because  he  has  discharged  a 
required  duty  is  necessarily  an  attack  upon  the 
court  for  what  it  has  done  in  the  administra- 
tion  of  Justice." 

That  case  holds  that  such  conduct  Is  direct 
contempt,  and  Is  constructively  done  in  the 
presence  of  the  court,  and  falls  within  sub- 
section O.  S.  t  978  (1).  Besides  the  able  and 
full  discussion  of  the  whole  matter  in  that 
case,  see,  also,  State  v.  Little,  175  N.  O. 
743,  94  S.  E.  680,  in  which  it  is  held,  Hoke, 
J.,  that  the  power  of  the  court  to  attach  for 
contempt  includes  in  its  protection  all  officers 
of  the  court,  Jurors,  attorneys,  and  others, 
who  in  the  line  of  their  official  duties  are 
assisting  the  court  in  the  dispatch  of  its  du- 
ties, and  all  witnesses  who  are  in  attendance 
under  subpoena.  In  that  case  the  defendant 
in  a  criminal  action  had  assaulted  the  state's 
witness  before  the  trial,  for  the  purpose  of 
hindering  or  delaying  the  administration  of 
justice,  and  he  was  held  to  be  in  direct 
contempt,  and  that  the  respondent  had  no 
right  of  appeal,  or  to  demand  trial  by  jury, 
or  to  demand  that  his  hearing  be  remoTed 
before  another  judge.  Nothing  could  be 
added  to  the  very  full  and  careful  discus- 
sion of  the  subject-matter  in  State  v.  Little. 

[4]  The  respondent  was  entitled  to  an  ap- 
peal (In  re  Parker,  supra),  but,  if  he  were 
not,  if  his  sentence  were  excessive  or  the 
jurisdiction  was  doubtful,  his  remedy  was 
by  habeas  corpus  proceedings  and  a  certio- 
rari, if  necessary,  from  this  court  In  re 
Holley,  154  N.  0.  163,  69  S.  E.  872. 

Disregarding,  however,  this  phase  of  the 
case,  we  find  in  the  judgment  of  the  court  in 
this  case  no  error. 


(182  N.  C.  782) 

CORBETT  BUGGY  CO.  V.  McLAMB  et  al. 

(No.   105.) 

(Supreme  €k>urt  of  North  Carolina.    Sept.  28, 

1921.) 

Appeal  and  error  <s==>627 (2)— Appeal  dismissed^ 
where  record  docketed  long  after  expiration 
of  proper  term. 

Where  the  record  on  an  appeal  from  a 
Judgment  overruling  a  motion  to  set  aside  two 
Judgments  was  not  docketed  until  long  after 
the  expiration  of  the  term  at  which  the  case 
should  have  been  heard,  the  appeal  will  be  dis- 
missed. 


Appeal  from  Superior  Court,  Harnett 
0>unty;    Devin,  Judge. 

Action  by  the  Corbett  Buggy  Company 
against  Qethro  McLamb  and  others,  before 
a  Justica  Judgment  for  plaintiff  was  affirm- 
ed on  appeal,  and,  from  a  judgment  overrul- 
ing the  motion  to  set  it  aside,  defendants  ap- 
peal.   Appeal  dismissed. 

This  was  a  motion,  filed  in  the  soperlor 
court,  to  set  aside  two  Judgments  upon  the 
ground  of  excusable  neglect,  and  upon  the 
further  ground  that  they  purported  to  be 
consent  judgments;  whereas,  movants  allege 
that  said  judgments  were  entered  by  their 
codefeidant  without  authwity  from  them 
and  without  their  consent 

E.  F.  Young,  of  Dunn,  for  appellants  Mc- 
Lamb. 

L.  J.  Best  and  Clifford  ft  Townhend,  all  of 
Dunn,  for  appellee. 

FER  CURIAM.  The  judgment  which 
forms  the  basis  of  this  appeal  was  rendered 
at  the  November  term,  1920,  of  Harnett 
superior  court.  The  record  was  not  docketed 
here  until  August  27,  1921,  long  after  the 
term  at  which  the  case  should  have  been 
heard  had  expired.  Hence  the  plaintiff's 
motion  to  dismiss  the  appeal  must  be  al- 
lowed. State  ▼.  Telfair,  139  N.  a  655,  51  S. 
B.  911. 

Notwithstanding  the  motion  to  dismiss,  we 
have  examined  the  record,  and  have  been  un- 
able to  find  any  reason  for  disturbing  the 
result  below.  Upon  the  merits,  the  case 
should  be  affirmed. 

Appeal  dismissed. 


(182  N.  C.  70) 

JONES  V.  BLAND  et  al.    (No.  19.) 

(Supreme  Court  of  North  Orolina.    Sept  21,. 

1921.) 

1.  Neofigence  ^=»76— Unlawful  aet  of  person 
Injured  no  bar. 

The  fact  that  a  plaintiff  at  the  time  he  suf- 
fers injury  to  his  person  and  property  from 
the  negligence  of  the  defendant  was  doing 
some  unlawful  act  will  not  prevent  a  recovery 
unless  the  act  was  of  such  a  character  as 
would  voluntarily  tend  to  produce  the  injury. 

2.  Trial  ^=>285--Charge  considered  and  inter* 
prated  in  referance  to  material  facts. 

A  charge  must  be  considered  and  inter- 
preted in  reference  to  the  material  facts  sub- 
mitted for  a  decision. 

3.  Innlieepers  ^=»I0— One  who  enters  hotel 
for  ulterior  purpose  and  wanders  into  por- 
tion of  building  whera  he  is  not  expected  to  ga 
is  a  trespasser. 

One  who  enters  a  hotel  for  an  ulterior  pur- 
pose end  who  goes  beyond  the  scope  and  pur- 
pose of  the  invitation  and  wanders  into  some 
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remote  portion  of  the  premises  not  c^rered  by 
the  invitation,  where  there  is  no  reason  to  ex- 
pect him  to  go,  is  not  an  invitee,  toward  whom 
the  hotel  proprietor  is  required  to  exercise 
the  duty  of  ordinary  care,  but  is  a  trespasser 
or  mere  licensee,  whom  the  proprietor  owes 
no  duty  except  not  to  willfully  or  wantonly  in- 
jure him. 

4.  Innkeepers  ^=s>IO— One  who  entered  hotel 
for  purpose  of  gambling  not  an  Invitee,  but 
a  mero  licensee  or  trespasser. 

One  who  enters  a  hotel  building  by  invita- 
tion of  an  inmate  for  the  purpose  of  going  to 
the  room  of  such  inmate  to  gamble  is  not  an 
invitee,  but  a  mere  trespasser  or  licensee,  to- 
\7ard  whom  the  hotel  proprietor  owes  no  duty 
«xcept  not  to  willfully  or  wantonly  injure  him. 

5.  Innkeepers  ^s»IO— Evldenoe  held  to  estab- 
lish prima  fade  case  of  negligence. 

In  action  against  hotel  keeper  for  injuries 
sustained  in  falling  down  elevator  shaft,  proof 
that  plaintiff  was  an  invitee,  that  he  walked 
Into  an  elevator  shaft  opening  on  the  lobby, 
receiving  injuries,  that  the  door  had  been  left 
open,  and  that  by  reason  of  the  weather  and 
other  conditions  the  place  was  so  dark  that 
ordinary  observation  did  not  disclose  the  open- 
ing or  absence  of  the  elevator  carriage,  held  to 
ostablish  a  prima  fade  case  of  negligence  en- 
titling 1  plaintiff  to  recover  without  further 
proof  that  defendants  knew  that  door  had  been 
left  open  or  that  It  had  remained  open  long 
enough  for  them,  in  the  exercise  of  ordinary 
care,  to  have  discovered  it. 


6.  Negligence  ^=>i2l(2)»R6S  Ipsa  loqnltvr 
doctrine  stated. 
Where  a  thing  which  causes  an  injury  is 
shown  to  be  under  the  management  of  the  de- 
fendant, and  the  occurrence  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation  by  defendant,  that  the  ac- 
cident arose  from  want  of  care. 

Appeal  from  Superior  Court,  Beaufort 
County ;  Allen,  Judge. 

Action  by  M.  M.  Jones  against  T.  L.  Bland 
and  others.  Judgment  for  defendant,  and 
plaintiff  excepts  and  appeals.    New  trial. 

The  action  is  to  recover  damages  for  the 
alleged  negligence  of  T.  L.  Bland,  proprietor 
of  the  Hotel  Louise,  and  another,  in  leaving 
open  the  elevator  shaft  leading  off  the  hotel 
lobby  and  into  which  plaintiff  fell,  receiving 
serious,  painful^  and  enduring  injuries. 
There  was  denial  of  liability  and  plea  of 
contributory  negligence  on  part  of  plaintiff. 
On  the  trial  there  was  evidence  tending  to 
show  that  on  the  afternoon  of  January  23, 
1918,  about  3:30  p.  m.  plaintiff  was  invited 
into  said  Hotel  Louise  by  W.  B.  Troy,  a  board- 
er at  the  hotel,  and  the  two  were  going  up  to 
the  room  of  said  Troy  on  the  fourth  floor  of 
the  building ;  that  it  was  a  dark,  cloudy  day, 
the  elevator  being  behind  the  stairs,  shut- 
ting off  much  of  the  light  that  existed,  and 
the  elevator  shaft  from  its  placing  and  color , 


of  paint  was  roch  that  plaintiff  was  unable 
to  discern  whether  carriage  wad  In  place, 
and,  believing  It  was,  stepped  Into  the  open 
door,  falling  to  cement  floor  of  the  base- 
ment, a  distance  of  0  to  11  feet,  and  caus- 
ing painful  and  permanent  Injuries,  from 
which  he  Is  still  suffering  and  greatly  hin- 
dered In  his  ability  to  work. 

It  was  proved  that  the  carriage  of  the 
elevator  at  the  time  was  at  one  of  the  upper 
floors,  where  it  had  been  taken  by  some  one, 
and  that  the  door  on  the  lobby  floor  was 
open.  It  was  also  shown  that  Mr.  Troy,  the 
Inmate  of  the  hotel,  had  been  sick  and  coo* 
fined  to  the  house  for  about  a  week,  and 
there  were  facts  on  evidence  permitting  the 
Inference  that  It  was  the  purpose  of  Troy  In 
calling  plaintiff  Into  the  building  and  of  the 
two  In  going  to  Troy's  room  to  play  cards  for 
money  at  a  fine  of  10  cents  Umit,  involving  a 
lo^s  of  25  or  50  cents,  etc.  There  were  suh- 
mitted  the  three  ordinary  issues  as  to  the 
negligence  of  defendant,  contributory  negli- 
gence of  plaintiff,  and  damages,  and,  the 
court  having  charged  the  jury,  there  was  ver- 
dict for  defendant  on  the  first  issue.  Judg- 
ment for  defendant,  and  plaintiff  excepted 
and  appealed,  assigning  errors. 

Dani^  &  Carter,  of  Washington,  N.  O., 
for  appellant 

Robert  Ruark,  of  Wilmington,  Small,  Mao- 
Lean,  Bragaw  &  Rodman,  of  Washington,  N. 
C,  and  Wm.  B,  Campbell,  of  Wilmington, 
for  appellees. 

HOKB,  J.  [1]  It  Is  earnestly  urged  for 
error  that  his  honor  charged  the  Jury  In 
part  on  the  first  issue  that.  If  they  should 
find  that  Jones  and  Troy  were  on  the  way  to 
Troy's  room  for  the  purpose  of  playing  cards 
for  money,  they  should  answer  the  first  Issue 
for  defendants;  the  objection  being  that  such 
unlawful  purpose,  even  If  established  could 
in  no  legal  sense  be  considered  as  the  proxi- 
mate or  contributing  cause  of  plaintiff's  in- 
jury. As  an  abstract  proposition,  considered 
entirely  apart  from  the  proprietary  rights  of 
the  defendant  as  owner  and  in  the  manage- 
ment of  the  property,  the  position  embodied 
in  this  objection  should  be  upheld.  In  Sut- 
ton V.  Town  of  Wauwatosa,  29  Wis.  21,  9 
Am.  Rep.  534,  Chief  Justice  Dixon,  in  an 
opinion  of  great  force  and  learning,  approves 
and  sustains  the  principle  that  "the  fact 
that  plaintiff,  at  the  time  he  suffered  injuries 
to  his  person  or  property  from  the  negligence 
of  defendant,  was  doing  some  unlawful  act 
wiU  not  prevent  a  recovery,  unless  the  act 
was  of  such  a  character  as  would  naturally 
tend  to  produce  the  injury";  that  is,  unless 
the  very  unlawfulness  of  the  act  would  have 
that  tendency.  And  the  principle  so  state/rl 
Is  fully  recognized  in  this  state  as  In  accord 
with  the  better  considered  authorities  on 
the  subject     Ferrell  v.  Railroad,  172  N.  C. 
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682,  90  S.  E.  8d3,  L.  R.  A.  1917B,  1291;  Mc- 
Neill V.  Railroad,  135  N.  O.  682,  47  S.  E.  765, 
67  I^  R,  A.  227 ;  Waters  v.  Railroad,  110  N. 
C.  338,  14  S.  E.  802,  16  L.  R.  A.  834;  Watson 
on  Damages  for  Personal  Injuries,  {§  230- 
237. 

[2,  3]  A  Judge's  charge,  however,  must  be 
considered  and  interpreted  in  reference  to 
the  material  facts  submitted  for  his  decision, 
and  on  this  record  it  app^rs  that  defendant 
is  the  owner  and  proprietor  of  the  hotel 
where  the  incident  occurred,  and  plaintiff  is 
insisting  upon  the  position  that  he  was  there 
at  the  time  on  the  luvitation  of  a  guest  of 
the  hotel,  and  has  been  injured  in  breach  of 
the  duty  owed  to  one  in  that  position.  In 
the  case  suggested  and  without  more  it  is  very 
generally  held  that  such  a  one,  termed  an 
invitee,  is  entitled  to  the  duty  of  ordinary 
care  from  the  proprietor  and  his  employees, 
but  the  principle  does  not  extend  to  a  claim- 
ant who  enters  a  hotel  for  an  ulterior  pur- 
pose, and  who,  going  beyond  the  scope  and 
purpose  of  the  invitation,  wanders  into  some 
remote  portion  of  the  premises  not  covered  by 
the  same,  and  where  there  is  no  reason  to 
expect  him  to  go.  Under  such  circumstances, 
he  loses  the  position  of  Invitee  and  the  privi- 
leges incident  to  it,  and  is  to  be  considered 
trespasser  or  mere  licensee,  towards  whom 
no  duty  is  owing  except  not  to  willfully  or 
wantonly  injure  him.  Money  v.  Hotel  Co., 
174  N.  C.  508,  93  S.  E.  964,  L.  R.  A.  1918B, 
4a3;  Monroe  v.  A.  O.  U  R.  Co.,  151  N.  0. 
374,  66  S.  E.  315,  27  L.  R.  A.  (N.  S.)  193; 
Quantz  v.  Railroad,  137  N.  C.  136,  49  S.  B. 
79;  Glaser  v.  Rothschild,  221  Mo.  180,  120 
S.  W,  1.  22  L.  R.  A.  (N.  S.)  1045,  reported 
also  In  17  Ann.  Cas.  576;  Ryerson  v.  Bath- 
gate, 67  N.  J.  Law,  337,  61  Ati.  708,  57  L.  R, 
A.  307;  Reardon  v.  Thompson,  149  Mass. 
267,  21  N.  E.  369;  Plummer  v.  Dill,  156  Mass. 
426,  31  N.  E.  128,  32  Am.  St.  Rep.  463 ;  Zoe- 
bisch  V.  Tarbell,  10  Allen  (Mass.)  385,  87  Am. 
Dec.  660.  And  the  principle  as  stated  should 
clearly  prevail  where  under  the  guise  of  an 
Invitee  the  claimant  has  entered  or  remains 
upon  the  premises  for  an  unlawful  purpose, 
assuredly  so  where  the  proprietor  has  no 
knowledge  of  such  puri)ose  and  takes  no 
part  therein.  McGhee  v.  Norfolk  ft  S.  R. 
Co.,  147  N.  C.  142,  60  S.  E.  912,  24  L.  R.  A. 
(N.  S.)  119;  Newark  Electric,  etc..  Light  Co. 
V.  Garden,  78  Fed.  74,  23  C.  C.  A.  649,  37  L. 
R.  A.  725;  1  Thompson  on  Negligence,  §  969. 

In  this  last  citation  the  position  is  stated 
as  follows: 

"The  distinction  is  that  the  person  coming 
on  the  premises  to  whom  this  duty  of  care  is 
due  must  not  come  as  a  mere  trespasser  or 
wrongdoer,  but  for  some  purpose  lawful  in  it- 
self and  such  as  the  owner  or  occupier  might 
reasonably  expect  to  bring  him  there." 

[4]  As  applied  to  the  facts  of  this  record, 
therefore,  his  honor  correctly  charged  the 
Jury  that.  If  claimant  was  going  to  the  room 


for  the  imlawful  purpose  of  gambling,  they 
should  answer  the  issue  as  to  defendant's 
negligence  "No,"  and  he  gave  the  right  rea- 
son for  it;  "for  in  such  case  there  would  be 
no  duty  owing  to  him  except  not  to  willfully 
or  wantonly  injure  him."  Emry  v.  Navigation 
&  Water  Power  Co.,  lU  N.  C.  94,  16  S.  B.  18* 
17  L.  R.  A.  699.  And  he  was  correct  also  in 
holding  that  there  were  no  facts  in  evidence 
to  justify  a  finding  of  that  character;  there 
being  no  claim  of  willfulness  and  wanton- 
ness in  this  connection,  being  negligence  so 
gross  as  to  manifest  a  reckless  indifference 
to  plaintifiTs  rights.  Everett  v.  Receivers, 
121  N.  C.  519,  27  S.  Bl  991. 

The   appellant  excepts  further   that  the 
court  charged  the  jury  as    follows: 

"The  burden  is  on  the  plaintiff  to  satisfy  you 
by  the  greater  weight  of  the  evidence  that 
Shepard,  the  boy  in  charge  of  the  elevator,  or 
whoever  was  in  charge  of  it,  left  the  door 
I  open,  or  that,  if  opened  by  some  one  other 
than  an  agent  or  employee  of  defendants,  that 
defendants  knew  it,  or  that  it  remained  open 
long  enough  for  them,  in  the  exercise  of  ordi- 
nary care,  to  have  discovered  it,  and  if  plaintiff 
has  failed  to  so  satisfy  you  of  these  facts,  you 
will  answer  the  first  issue  'No."* 

The  court  is  dealing  here  with  the  gener- 
al question  of  defendant's  negligence  as  in- 
volved in  the  first  issue  and  on  the  assump- 
tion that  plaintiff  was  an  invitee  on  the  prem- 
ises and  entitled  to  the  duty  of  ordinary 
care.  In  this  aspect  of  the  case  he  so  in- 
structed the  jury,  and  correctly  charged 
them  further  that  the  burden  of  the  issue  was 
on  the  plaintiff,  and  in  effect  that  he  was  re- 
quired to  establish  a  breach  of  duty  towards 
him,  the  proximate  cause  of  his  injury.  Go- 
ing further  and  referring  to  some  of  tlie  con- 
tentions of  the  parties,  he  gave  the  instruc- 
tion excepted  to  as  a  further  rule  to  guide 
the  jury  in  their  deliberations,  and  In  this 
we  think  there  was  error  to  appellant's 
prejudice  which  entitles  him  to  a  new  trial. 
It  will  be  noted  that  his  honor  is  here  charg- 
ing the  jury  as  to  the  burden  of  proof,  tell- 
ing them  in  terms  that  to  find  the  issue  for 
plaintiff  the  burden  is  on  him  to  show  by 
greater  weight  of  evidence  either  that  the 
employee  of  defendant  left  the  door  open, 
or,  if  done  by  a  third  party,  it  had  remained 
open  so  long  that  defendant  should  have  dis- 
covered it 

[6,  6]  In  this  aspect  of  the  case  there  are 
facts  tending  to  show,  and  they  are  with- 
out substantial  contradiction,  that  on  Janu- 
ary 23,  1918,  about  3:30  in  the  afternoon, 
plaintiff,  an  invitee  on  the  hotel  premises, 
walked  into  an  elevator  shaft  opening  on  the 
lobby  and  fell  to  the  cellar,  11  feet  below, 
receiving  permanent  and  painful  injuries 
from  which  he  still  suffers,  and  disqualifying 
him  to  a  great  extent  from  active  labor  in 
his  calling;  that  It  was  a  dark  afternoon, 
sleet  was  falling,  and  from  this  cause  axid. 
the  color  of  the  paint  and  intervening  ol>- 
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Btructions  to  what  light  was  prevailing  on 
the  outside  the  place  was  so  dark  that  ordi- 
nary observation  did  not  disclose  the  opening 
or  absence  of  the  elevator  carriage;  that  the 
door  leading  into  lobby  where  plaintiit 
was  at  the  time  had  been  left  open,  or  was 
open,  and  the  elevator  carriage  was  at  one  of 
the  upper  stories.  If  these  facts  are  accept- 
ed by  the  jury,  and,  as  stated,  they  are  not 
challenged  in  the  record,  a  prima  facie  case 
of  negligence  is  made  out  which  would  Jus- 
tify the  jury  in  finding  a  verdict  on  the  issue 
against  the  defendant  without  further  proof. 
It  is  the  accepted  position  here  and  else- 
where : 

**Tbat,  where  a  thing  which  causes  an  injury 
is  shown  to  be  under  the  managemenjt  of  the 
defendant  and  the  occurrence  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  It  affords  reasonable  evidence  in  the  ab- 
sence of  explanation  by  defendant  that  the  acci- 
dent arose  from  want  of  care." 

This  was  held  In  the  recent  case  of  Stone 
V.  Texas  Co.,  reported  in  180  N.  C.  546-561, 
105  B.  E.  425,  12  A.  L.  R.  1297,  and  the  prin- 
ciple has  been  approved  and  applied  in  many 
of  our  decisions  on  the  subject.  Fitzgerald 
V.  Railroad,  141  N.  G.  530,  54  S.  E.  891,  6  L. 
R.  A.  (N.  S.)  337;  Stewart  v.  Carpet  Co., 
138  N.  0.  60,  50  S.  E.  562;  Womble  v.  Grocery 
Co..  135  N.  C.  474.  47  S.  E.  493 :  Haynes  v 
Gas  Co.,  114  N.  C.  208,  19  S.  E.  344,  26  L.  R. 
A.  810,  41  Am.  St  Rep.  786;  Aycock  v.  Rail- 
road, 89  N.  C.  321;  Sweeney  v.  Erving,  228 
XJ.  S.  233,  33  Sup.  Ct.  416,  57  L.  Ed.  815, 
Ann.  Cas.  1914D,  905;  Cincinnati  Traction 
Co.  V.  Holzenkamp,  74  Ohio  St.  379,  78  N.  E. 
529,  6  L.  R.  A.  (N.  S.)  800,  reported  also  in 
11?  Am.  St  Rep.  960,  with  an  informing  and 
helpful  note  on  the  subject;  Labatt  on  Mas- 
ter and  Servant,  {  834.  In  the  citation  to 
Liabatt.  quoted  with  approval  in  Womble's 
Case,  it  is  said: 

"The  rationale  of  the  doctrine,  spoken  of  in 
the  cases  as  res  ipsa  loquitur,  is  that  in  some 
cases  the  very  nature  of  the  action  may  itself, 
and  through  the  presumption  it  carries,  supply 
the  requisite  proof.    It  is  applicable  when  un- 
der the  circumstances  shown  the  accident  pre- 
sumably would  not  have  happened  if  due  care 
had    been   exercised.     Its   essential  import  is 
that,  on  the  facts  proved,  the  plaintiff  has  made 
out   a  prima  facie  case,  without  direct  proof 
of  negligence.    The  doctrine  does  not  dispense 
with  the  rule  that  the  party  who  alleges  negli- 
gence must  prove  it.    It  merely  determines  the 
mode  of  proving  ft,  or  what  shall  be  prima 
facie  evidence  of  negligence.'* 

And  a  clear  and  accurate  statement  of  the 
position  will  be  found  in  the  case  of  Stewart 
V.  Carpet  Co.,  supra. 

In  Fitzgerald's  Case  the  opinion  dtes  an 
W^ngU^  decision  on  the  subject  as  follows: 

•*In  Scott  V.  Dock  Co..  3  Hurl.  &  Colt,  the 
plaintiff  proved  that/  while  conducting  his  du- 
ties as  custom  officer,  he  was  passing  in  front 


of  a  warehouse  in  the  dockyard  and  was  felled 
to  the  ground  by  six  bags  of  sugar  falling  upon 
him,  and  the  principle  is  declared  as  follows: 
*There  must  be  reasonable  evidence  of  negli- 
gence, but  when  the  thing  is  shown  to  be  un- 
der the  management  of  the  defendant  or  his 
servants,  and  the  accident  is  such  as  in  the  or- 
dinary course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence  in  the  ab- 
sence of  explanation  by  the  defendant  that  the 
accident  arose  from  want  of  eare."^ 

And  again  a  case  from  New  Jersey  Is  re- 
ferred to  with  approval  as  follows: 

"In  Sheridan  v.  Foley,  58  N.  J.  Law,  230,  it 
Is  said:  *It  is  urged,  however,  on  behalf  of 
the  defendant  that  the  plaintiff  was  bound,  in 
order  to  entitle  him  to  a  verdict,  to  prove  af- 
firmatively that  the  injury  which  he  received 
was  caused  by  the  negligent  act  of  the  defend- 
ant or  of  his  servants;  that  the  mere  proof 
that  the  plaintiff  was  injured  by  a  brick  falling 
from  the  hod  of  one  of  the  defendant's  hod- 
carriers,  or  from  a  scaffolding  upon  which  some 
of  the  employees  of  the  defendant  were  en- 
gaged in  laying  a  wall,  does  not,  standing 
alone,  raise  any  presumption  of  negligence; 
and  that,  as  there  was  no  evidence  offered  to 
show  under  what  circumstances  the  brick  fell, 
there  was  nothing  in  the  case  to  warrant  the 
jury  in  inferring  that  the  injury  complained  of 
was  the  result  of  carelessness  of  the  defend- 
ant or  of  his  employees.  While  it  is  true,  as 
a  general  principle,  that  mere  proof  of  the  oc- 
currence of  an  accident  raises  no  presumption 
of  negligence,  yet  there  is  a  class  of  cases 
where  this  principle  does  not  govem-^cases 
where  the  accident  is  such  as,  in  the  ordinary 
course  of  things,  would  not  have  ha^tpened  if 
proper  care  had  been  used.  In  such  cases  the 
maxim  res  ipsa  loquitur  is  held  to  apply,  and  it 
is  presumed,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from 
want  of  reasonable  care.'" 

On  the  record,  therefore,  in  charging  the 
jury  that  in  order  to  render  a  verdict  for 
plaintiif  <m  the  first  issue  the  burden  was  on 
him  to  show  by  a  preponderance  of  the  evi- 
dence either  that  the  boy  In  charge  of  the 
elevator  left  the  door  open,  or,  if  opened  by 
some  other  than  an  agent  of  plaintiff,  that 
defendant  knew  it,  or  it  had  been  open  long 
enough  for  them  to  have  found  it  out  in  the 
exercise  of  proper  care,  the  court,  In  our 
opinion,  was  putting  on  plaintiff  a  greater 
burden  than  is  warranted  by  the  proper  ap- 
plication of  the  principle  referred  to.  It  no 
doubt  made  the  innpression  upon  the  Jury  that, 
in  order  to  a  verdict  on  first  issue,  plaintiff 
was  required  to  offer  direct  and  affirmative 
proof  of  the  facts  suggested,  whereas  the 
jury,  if  they  so  determined,  or  In  the  absence 
of  satisfactory  explanation,  were  well  war- 
ranted in  finding  negligence  from  the  objec^ 
tive  and  attendant  facts  of  the  occurrence 
without  such  affirmative  proof. 

In  many  cases  on  the  subject  these  pas- 
senger elevators  are  likened  to  railroad  car- 
riers of  passengers  In  which  there  is  a  pre- 
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Bumption  of  negligence  arising  from  an  unex- 
plained Injury.  Edwards  v.  Manufacturers' 
CJo.,  27  R.  I.  248,  61  AtL  640,  2  L^  R.  A.  (N. 
S.)  744,  114  Am.  St  Rep.  87,  8  Ann.  Gas. 
974;  Oberf elder  t.  Doran,  26  Neb.  118,  41  N. 
W,  low,  18  Am.  St  Rep.  771 ;  Fox  v.  Phila- 
delphia, 208  Pa.  127,  67  Aa  856,  66  L.  R.  A. 
214.  But  In  this  Jurisdiction  the  objective 
facts  similar  to  those  presented  here,  as 
shown  Ip  Stewart's  and  Womble's  decisions, 
only  make  out  a  prima  fade  case  of  negli- 
gence and  Justifying  a  verdict  without  fur- 
ther or  direct  and  affirmative  proof.  Having 
undertaken  to  lay  down  the  rule  as  to  the 
burden  of  proof.  It  should  have  been  done 
correctly,  and  no  prayer  for  Instructions  was 
required.  State  v.  Wolf,  122  N.  C.  107&- 
1081,  29  S.  E.  841;  Bynum  T.  Bynum,  83  N. 
0.  632. 

For  the  error  indicated,  plaintiff  la  enti- 
tled to  a  new  trial  of  the  issues,  and  it  is  so 
ordered. 

New  triaL 


(182  N.  C.  86) 

BARNHILL  v.  HARDEE  st  sx.     (No.   IBS.) 

(Supreme  Ck)iirt  of  North  Carolina.    Sept  28, 

1921.) 

Boundaries  ^s»35 (2)— Evidence  of  general  rep- 
utation as  to  width  of  street  held  oompetent 

In  an  action  against  an  adjoining  landowner 
for  trespass,  evidence  of  the  general  reputa- 
tion, for  30  or  86  years,  beginning  long  before 
the  litigation,  and  before  either  of  the  parties 
owned  any  of  the  land  in  controversy,  as  to  the 
width  of  a  street,  30  feet  south  from  the  corner 
of  which  and  another  street  the  disputed  bound- 
ary line  began,  was  competent. 

Appeal  from  Superior  Court,  Pitt  County; 
Devin,  Judge. 

Action  by  Haywood  BarnhlU  against  Rich- 
ard Hardee  and  wife.  Judgment  for  plain- 
tiff, and  defendants  appeal.    No  error. 

F.  C.  Harding  and  L.  W.  Gaylord,  both  of 
Greonvllle,  for  appellants. 

Julius  Brown  and  F.  G.  James  &  Son,  all 
of  Greenville,  for  appellee. 

« 

CLARK,  C.  J.  This  is  an  action  for  tres- 
pass which  turns  upon  the  location  of  the 
dividing  line  of  the  adjoining  lots  of  the 
parties  in  Greenville.  Both  claim  under  the 
same  title.  The  plaintiff's  deed  from  W.  A. 
Taylor  in  1007  describes  his  boundaries  as 
follows: 

"Beginning  at  the  comer  of  Bead  and  Sec- 
ond streets,  and  running  south  with  Read  street 
30  feet;  thence  an  easterly  course  parallel  with 
Second  street  69  feet,  to  the  line  of  Miles 
Grimes;  thence  with  the  line  of  Miles  in  a 
northerly  direction  30  feet  to  Second  street; 
thence  in  a  westerly  direction  to  the  beginning, 
being  a  part  of  lot  No.  148  in  the  plan  of  the 
town  of  GreenvOle.** 


The  description  In  defendants'  deed  exe- 
cuted by  W.  A.  Taylor  In  1914  is: 

^'Enown  as  a  part  of  lot  No.  148  in  the  town 
of  Greenville,  beginning  on  the  east  side  of 
Read  street  at  a  point  30  feet  south  of  the 
intersection  of  Read  and  Second  streets,  it 
being  the  southwest  corner  of  the  lot  which  was 
conveyed  to  Haywood  Barnhill  by  said  W.  A. 
Taylor  and  wife,  and  running  from  thence  with 
Read  street  south  41  feet;  thence  east  at  right 
angles  with  Read  street  69  feet;  thence  a 
northerly  direction  pareJlel  with  Bead  street, 
41  feet  to  line  of  the  lot  now  or  formerly  owned 
by  Haywood  Barnhill;  thelice  a  westerly  di- 
rection with  the  line  of  the  said  Haywood  Bam* 
hill  lot  69  feet  to  the  beginnhig.' 


M 


It  will  thus  be  seen  that  the  controversy 
depends  upon  the  location  of  the  comer  of 
Read  and  Second  streets.  The  southern  line 
of  the  plaintiff  is  described  as  ''beginning  30 
feet*'  from  that  comer  and  running  east  69 
feet,  and  the  northern  line  of  the  defendant 
calls  for  the  southern  line  of  the  idaintiff's 
lot 

If  th^  comer  on  Second  street  la  where  the 
plaintiff  claims,  then  the  defendant  has( 
trespassed  upon  7  feet  of  the  plaintiff's  lot 
eastwardly  69  feet,  and  the  Jury  has  found 
in  accordance  with  the  plaintifTs  contention. 
There  Is  but  one  exception  whidi  requires 
our  consideration. 

S.  T.  Hooker  testified  that  he  has  lived 
in  the  town  of  Greenville  60  years,  knows 
the  reputation  of  the  size  of  the  blocks,  and 
Uie  width  of  the  streets  in  said  town;  that 
his  knowledge  of  this  general  reputation  ex- 
tends back  30  or  36  years;  that  he  has  no 
knowledge  of  the  width  of  Second  street, 
except  from  general  reputation;  that  by  the 
general  reputation  as  to  the  width  of  Second 
street  running  back  aa  far  as  30  years  the 
width  of  Second  street  is  49%  feet  He  says 
that  the  streets  of  Greenville  are  of  different 
widths;  that  he  does  not  know  the  actual 
width  of  Second  street  below  or  east  of  Read 
street;  that  he  never  heard  a  question  raised 
as  to  the  width  of  Second  street;  that  he 
lived  on  the  corner  of  Second  street.  The 
Judge  permitted  the  witness  to  state,  as 
above,  the  general  reputation  that  the  width 
of  Second  street  was  49%  feet,  and  defendant 
excepted. 

We  think  the  evidence  of  the  general  repo- 
tation,  30  or  36  years  old,  as  to  the  width  of 
the  street  was  competent  under  the  rule  laid 
down  by  this  court  in  ThreadgiU  v.  Wades- 
boro,  170  N.  C.  641,  87  S.  E.  521;  Sullivan  ▼. 
Blount,  165  N.  O.  7,  80  S.  B.  892;  Bland  ▼. 
Beasley,  140  N.  C.  628,  63  S.  B.  443.  He  tes- 
tified as  to  the  general  reputation  which  be- 
gan long  before  this  litigation,  and  before 
either  of  the  parties  owned  any  of  the  land 
in  controversy. 

No  error. 


tf=5»For  other  cases  ses  same  topic  and  KET-N  UMBER  in  aU  Key-Numbered  DisesU  and  Indexes 
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STATE  V.  BROWN.    (No.  89.) 

(Supreme  Covat  of  North  Carolina.    Sept  28» 

1921.) 


I.  Criminal  law  «=»6I9— IndlotnieBta  ooaaoll- 
dated  for  trial. 

Two  bills  found  by  grand  jury,  one  charging 
defendant  with  common-law  crime  of  arson  and 
the  other  with  the  statutory  offense  of  house- 
burning,  both  of  which  arose  out  of  the  same 
transaction,  were  properly  consolidated  upon 
motion  of  the  solicitor,  and  the  defendant  was 
properly  tried  oyer  his  objection  on  both  counts 
at  the  same  time,  under  O.  S.  |  4622. 


STATE  ▼.  BROWN  S4& 

(108  8.1L) 

bim  he  would  have  to  see  my  wife.  He  went  ta 
the  back  door  and  called.  This  was  the  night  of 
the  fire,  and  some  considerable  time  before  the 
fire,  I^  wife  did  not  answer.  Bose  said,  "The 
next  time  he  called  her  he  bet  she  would  an- 
swer, and  be  sorry  she  did  not  answer  this 
time."  I  never  heard  Bose  make  any  threats 
with  reference  to  the  burning.  I  used  the  right- 
band  comer  of  the  store  as  you  come  out  for 
barber  shop.  I  did  right  much  barbering  and 
hair  cutting  on  Saturdays  and  Saturday  nights, 
and  the  floor  was  usually  covered  with  hair, 
paper,  and  other  debris.  Defendant  said,  "If  it 
was  not  for  the  electric  chair  he  would  kill  me 
and  my  wdfe.** 


2.  Arson  ^=937(1)— Evidence  auflloient  to  ava- 
taln  conviction  of  tiouselM ruing. 

In  a  prosecution  for  common-law  arson  and 
the  statutory  offense  of  housebuming,  evidence 
held  sufficient  to  support  a  conviction  of  house- 
burning. 

Appeal  from  Superior  0>iirt»  Hertford 
Ck)uiity;    Kerr,  Judge. 

Bose  Brown  was  indicted  for  arson  and 
housebuming  and  convicted  of  housebum- 
ing, and  appeala    No  error. 

The  evidence  for  the  state  was  as  follows: 
J.  W.  Brown  testified: 

Know  Bose  Brown.    He  is  my  half-brother, 
liived  with  me  a  part  of  the  time.    We  were 
living  in  the  store;  that  is,  it  was  a  store  build- 
ing.   I  conducted  a  mercantile  business  in  the 
front,  and  had  in  the  store  a  stock  of  goods, 
wares,  and  merchandise,  and  there  was  also  in 
the  front  of  the  store  a  barber  shop,  and  out- 
fit, and  the  front  of  the  store  was  used  for 
keeping  and  selling  goods,  wares,  and  merchan- 
dise, and  for  a  barber  shop.    A  partition  wall 
about  25  feet  from  the  front  cut  off  the  re- 
mainder of  the  building,  and  we  lived  in  the 
back    part,   myself,   wife,    and  three   children. 
My  store  was  burned  Saturday  night  before  last 
My  wife  and  children  were  in  the  bedroom  at 
the  time  the  fire  began.    My  entire  store,  in- 
cluding part  as  the  dwelling  house,  was  burned. 
My  losses  were  about  $1,500.    The  house  was 
all  in  one,  with  only  partition  wall.    I  left  the 
store  15  minutes  before  11  o'clock  and  it  had 
not  been  to  exceed  40  minutes  when  I  looked 
oat  door  and  the  house  was  on  fire.    It  was  on 
the  right-hand  comer  front  of  the  store.    Fire 
started  on  the  outside.    I  went  out  there  and 
saw  the  fire  burning  on  the  outside.    It  was  not 
baming  on  the  inside  when  I  first  got  there. 
I>efendant  had  been  living  with  us  up  to  about 
three  or  four  weeks  before  the  fire,  and  had  a 
dispute  with  my  wife  and  children.    Defendant 
used   profane  language,  and  my  wife  said  he 
iMTOiild  have  to  go  out  of  her  house,  she  could 
not  room  and  board  him  any  longer,  and  I  made 
him    leave   my   house.    This   was   about  three 
-w^eeks  before  the  fire.    Bose  shines  shoes  most- 
ly.     For  awhile  he  kept  his  chair  in  the  store. 
Prior  to  this  time  he  had  taken  it  out  and  had 
asked  me  to  let  him  return  it.    He  did  not  put 
it   back.    He  had  also  requested  me  to  let  him 
return  to  my  home  for  room  and  board.    I  told 


To  the  foregoing  evidence  defendant  ob- 
jects, as  having  no  connection  with  burning. 
Overruled.     Defendant  excepts. 

Ada  Brown  testified: 

We  lived  in  store  in  rear  part  which  is  sepa- 
rate  from  the  main  part  of  the  atore  by  par- 
tition wall.  I  was  aroused  by  my  husband  on 
the  night  of  the  fire.  I  looked  out  door  and 
fire  was  on  the  outside  of  building.  Before  I 
could  get  my  children  out  fire  had  made  its  way 
fro^  the  comer  to  about  15  inches  of  my  room 
door.  My  room  door  was  about  80  feet  from 
the  comer.  I  told  (defendant)  if  he  could  not 
behave  he  would  have  to  leave.  He  talked  vul- 
gar chat  to  my  children,  and  said  he  would  de- 
stroy their  property  and  said  he  would  put  lye 
in  my  eyes  and  in  my  cl^ldren's  eyes. 

To  the  foregoing  evidence  defendant  ob- 
jects.    Overruled. 

The  night  of  the  fire  he  called  me,  and  I  did 
not  answer.  Prior  to  this  he  said  he  was  going 
to  kill  me. 

To  the  foregoing  evidence  defendant  ob- 
jects.   Overruled. 

I  never  heard  him  make  any  threats  in  con- 
nection with  this  or  any  other  burning.  It  was 
about  15  minutes  till  1  o*dock  a.  m.  when  I 
discovered  the  fire.  My  husband  closed  the 
store  about  quarter  past  11.  All  the  threats 
he  made  was  to  me  and  my  children,  the  oldest 
being  9  years  of  age. 

J.  S.  Simmons  testified: 

Met  Bose  Brown  on  street  the  night  of  the 
fire  and  before  the  fire  about  25  yards  from 
Mr.  Myers'  store.  It  was  on  the  opposite  side 
of  street  from  house  burned  about  10  o'clock. 
He  asked  me  to  loan  him  $5.  Said  he  was  be- 
hind on  his  board  bill.  I  had  no  money  to  loan. 
Said  he  would  like  to  stay  with  me  for  a  while. 
I  had  no  room  for  him.  Said  John  and  Ada 
would  not  permit  him  to  return  to  their  house. 
He  said  they  had  lost  one  house  by  fire  and 
you  watch  and  see  if  they  don't  have  something 
else  to  happen  because  they  treat  me  wrong 
and  the  Lord  punishes  those  who  does  wrong  to 
others.  This  conversation  happened  on  the 
night  of  the  fire,  and  before  the  fire,  and  the 
house  burned  was  in  Cofield,  near  the  Atlantic 
Coast  Line  Railroad,  and  trains  north  and  south 
were  due  to  pass  there  during  the  early  night 
and  morning. 


^s»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Nimibered  Digests  and  Indexes 
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H  R.  Mitchell  testified: 

Did  not  see  Bose  prior  duriss  night  of  the 
fire.  I  saw  him  several  days  before  and  he 
said  John  and  Ada  were  always  after  him  and 
he  had  not  done  anything  to  them.  Said  they 
had  one  house  burned  once  before  and  before 
three  weeks  they  would  get  another  burn.  No; 
I  have  never  sold  Hose's  monkey  rum.  Yes;  I 
have  been  accused  of  it 

John  Mountain  testified: 

Went  out  gate  about  11  o'clock  on  Saturday 
night  of  the  fire.  It  was  before  prosecuting 
witness  had  dosed  his  store.  Bose  was  alone 
at  side  window  looking  in,  or  near  the  window. 
I  could  see  him  by  the  reflection  of  the  light 
through  the  window.  The  window  was  next  to 
the  bedroom  door  ol  prosecuting  witness  and 
wife. 

Jack  Perry  testified: 

Remember  the  night  the  store  was  burned. 
At  10  o'clock  the  defendant  came  into  my  store 
and  bought  a  box  of  matches.  That  was  noth- 
ing unusuaL 

Jim  Boone  testified: 

Remember  the  night  the  store  was  burned.  I 
saw  the  defendant  at  Wiggin's  store  about  25 
yards  away  from  the  store  that  was  burned. 
He  was  standing  under  the  stoop  at  Wiggin's 
store.  He  stopped  vniKi  talked  to  me.  I  asked 
him  for  a  match,  and  he  gave  it  to  me.  About 
40  minutes  later  I  saw  the  fire.  I  am  21  years 
old. 

The  question  being  asked  why  and  what 
he  was  doing  out  at  that  hour  of  the  night, 
he  answered: 

Can't  tell  you  why  I  was  out  at  12  o'clock  at 
night  and  so  near  the  time  of  the  fire. 

John  Ck>peland  testified: 

Remember  the  night  the  fire  occurred.  Three 
o'clock  a.  m.,  myself,  John  Mountain,  and  others 
went  to  look  for  the  defendant.  We  found  him 
asleep  in  a  little  house  on  the  mill  yard  of  the 
Cofield  Manufacturing  Company,  one-quarter 
mile  or  more  away.  We  called  him  and  asked 
him  about  the  fire.  Defendant  said  he  had  not 
been  out  since  8  o'clock  of  the  night  of  the  fire. 
He  was  not  asleep,  and  opened  the  door  for  us, 
and  he  was  dressed,  except  he  did  not  have  his 
shoes  on.  You  could  see  the  reflection  of  the 
fire  in  the  window  to  the  room  in  which  he  was, 
and  there  was  nothing  to  prevent  his  knowing 
about  the  fire.  He  was  a  short  distance  from 
it,  but  did  not  go  to  the  fire. 

6.  B.  Holloman  testified: 

I  heard  the  case  at  the  preliminary  hearing. 
I  warned  the  defendant  any  statement  he  made 
could  not  be  used  against  him.  He  said  he 
went  to  the  miU  yard  about  8  or  9  o'dock  and 
remained  there  until  he  was  called.  I  asked 
him  if  he  did  not  remember  being  in  my  store 
as  late  as  12  o'clock.  He  was  in  my  store  as 
late  as  12  o'clock.  He  said  he  did  not  know, 
because  he  had  no  time  piece,  and  no  way  to  tell 


the  time.  I  was  one  of  the  first  to  get  to  the 
fire.  When  I  reached  the  store  the  fire  was 
burning  a  little  on  the  outside,  just  opposite  the 
barber  chair.  Store  was  not  ceiled.  I  did  not 
get  there  when  the  fire  first  started,  but  when  I 
got  there  the  fire  was  mostly  burning  in  the 
comer  of  near  the  barber  chair.  One  of  the 
window  panes  right  near  the  chair  was  broken 
out  when  I  got  there  and  in  less  time  than  five 
minutes  all  the  panes  in  the  window  were  bro- 
ken out  by  the  heat.  I  know  the  defendant  is 
not  considered  bright  and  is  far  below  the  aver- 
age. I  am  quite  sure  he  really  did  not  know  tiie 
time  unless  he  was  so  advised  by  some  one  else. 
He  had  no  watch.  I  don^t  think  he  could  tell 
the  time  by  a  time  piece.  Unlettered  and  un- 
learned, and  not  much  mind. 

The  Judge  tally  recapitulated  to  the  jury 
the  evidence,  and  correctly  laid  down  to  it 
the  law  arising  thereon,  and  recited  the  con- 
tentions of  the  state  and  defendant,  and  in 
addition  to'  the  other  charge  of  the  court, 
the  Judge,  at  the  request  of  the  defendant, 
charged  the  jury  as  follows: 

(1)  In  the  case  at  bar  the  state  relies  upon 
circumstantial  evidence  for  a  conviction  of  the 
defendant  and  before  yon  can  convict  the  de- 
fendant  such  evidence  must  be  clear  and  con- 
clusive in  its  combination,  connection,  and  ex- 
clude all  rational  doubt  as  to  the  defendant's 
guilt;  and  the  burden  is  on  the  state,  and  it 
must  establish  every  circumstance  upon  which 
it  relies  beyond  a  reasonable  doubt;  and  if  the 
state  has  failed  to  so  satisfy  you,  you  will  re- 
turn a  verdict  of  not  guilty  and  acquit  tiie  de- 
fendant. 

(2)  The  court  further  charges  you  that  the 
state  must  prove  each  fact  which  constitutes 
a  necessary  link  in  the  chain  of  evidence  as 
clearly  as  if  the  whole  case  depended  on  it; 
and  if  the  state  has  failed  to  so  prove  and  sat- 
isfy your  mind  beyond  a  reasonable  doubt,  it 
is  your  duty  and  you  should  acquit  the  defend- 
ant 

(3)  The  court  further  charges  you  that.  In 
relying  upon  drcumstantial  evidence  for  a 
conviction,  such  evidence  is  no  stronger  than 
its  weakest  link. 

The  court  further  defined  circumstantial 
evidence  to  the  jury,  and  reasonable  doubt, 
and  the  crimes  of  arson  and  wanton  and  fe- 
lonious burning  of  building  used  in  carrying 
on  trade,  and  properly  charged  the  jury 
that  the  burden  of  proof  was  on  the  state  to 
satisfy  them  from  the  evidence  beyond  a 
reasonable  doubt  of  the  defendant's  guilt, 
and,  if  they  were  not  so  satisfied,  they  would 
not  convict  defendant  of  anything,  but  they 
must  acquit  him,  and  find  him  not  guilty. 
There  was  and  is  not  exception  to  the  judge's 
charge,  except  that  he  refused  to  give  tbe 
following  special  instruction  prayed  by  the 
defendant  in  apt  time: 

If  the  jury  shall  believe  all  the  evidence  in  tiie 
case  they  wiU  acquit  the  defendant. 

The  court  instructed  the  jury  that,  under 
the  bills  of  Indictment,  as  it  found  the  facts 
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to  be,  applying  the  law  as  laid  down  to  it  by 
the  court,  they  could  render  one  of  three 
verdicts:  Arson,  housebnming,  or  not  guilty. 
The  Jury  for  their  verdict  found  the  defend- 
ant guilty  of  housebuming,  and  not  guilty 
of  arson. 

On  the  coming  in  of  the  verdict  of  the 
Jury,  the  defendant  moved  to  set  aside  the 
verdict  as  being  contrary  to  and  not  support- 
ed by  the  evidence,  and  against  the  law  of 
the  case.  Motion  overruled.  Defendant  ex- 
cepts. 

The    court    sentenced    the    defendant    to 
serve  five  years  at  hard  labor  in  the  state 
prison.    The  defendant  excepts  to  the  judg-' 
ment  pronounced,   and  appeals  to  the   Su- 
preme Court. 

Notice  of  appeal  given  in  open  court  Fur- 
ther notice  waived.  The  defendant  further 
excepts  because  the  court  refused  to  give 
special  instructions  as  prayed,  and  because 
of  the  charge  as  given,  and  other  errors  com- 
mitted during  the  trial.  All  of  which  was 
urged  on  motion  to  set  aside  the  verdict 
and  new  trial. 

Upon  certificate  of  counsel  and  affidavit, 
the  defendant  Is  allowed  to  prosecute  his  ap- 
peal in  forma  pauperis.  The  court  ordered 
the  sheriff  to  remove  the  prisoner  from  the 
county  jail  to  the  state  prison,  without  prej- 
udice to  his  rights  In  this  appeal. 

Roswell  C.  Bridger,  of  Wlnton,  for  appel- 
lant. 

J.  S.  Manning,  -  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  [1]  There  were  original- 
ly two  bills  found  by  the  grand  jury — one 
charging  the  defendant  with  the  common- 
law  crime  of  arson  and  the  other  with  the 
statutory  offense  of  housebumlng,  both  of 
which  arose  out  of  the  same  transaction. 
Upon  motion  of  the  solicitor,  the  bills  were 
confioUdated,  and  the  defendant  was  tried, 
over  his  objection,  on  both  counts  at  the 
same  time.  This  was  clearly  permissible 
under  C.  S.  $  4622,  which  provides  that— 

**Ji  two  or  more  indictments  are  found  in  such 
cases  (where  they  arise  cot  of  the  same  trans- 
action), the  court  will  order  them  to  be  con- 
solidated." 

[2]  The  remaining  exception,  relied  on  by 
defendant,  was  to  his  honor's  refusal  to 
grant  the  motion  for  judgment  as  of  nonsuit.' 
The  evidence  was  entirely  circumstantial; 
bnt  from  a  perusal  of  the  record  we  think 


it  was  quite  sufficient  to  support  the  ver- 
dict. 

We  have  found  no  error,  and  tills  will  be 
certified  to  the  superior  court. 

No  error. 


(182  N.  C.  756) 

SYKES    V.    FOREMAN-DERRICKSON    VE- 
NEER CO.,  Inc.     (No.  9.) 

(Supreme  Court  of  North  Carolina.    Sept  14, 

1921.) 

Appeal  and  error  ^==9999(1)— Flndino  of  Jury 
conclusive. 

Where  a  controversy  deals  only  with  ques- 
tions of  fact,  the  finding  of  the  jury  favorable  to 
plaintiff  is  condusive. 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty; Allen,  Judge. 

Action  by  S.  W.  Sylses  against  the  Fore- 
man-Derrickson  Veneer  Company,  Inc. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   No  error. 

Civil  action  to  recover  damages  for  an  al- 
leged breach  of  contract  wherein  the  defend- 
ant agreed  to  sell  to  the  plaintUf  500  truck 
barrels  to  be  used  in  moving  and  marketing 
a  certain  quantity  of  Irish  potatoes.  Upon 
denial  of  liability  and  issues  joined,  the  jury 
returned  the  following  verdict: 

''(1)  Did  plaintiff  and  defendant  contract 
to  bay  and  sell  the  barrels  as  alleged  in  the 
complaint?    Answer:  Yes. 

"(2)  Did  the  defendant  breach  the  contract 
as  alleged  in  complaint?    Answer:  Yes. 

"(3)  If  so,  what  damages  did  the  plaintiff 
sustain?    Answer:  $400.00.** 

From  a  judgment  In  favor  of  the  plaintiff 
the  defendant  appealed. 

Aydlett  &  Simpson,  of  Elizabeth  City,  and 
H.  L.  Swain,  of  Columbia,  for  appellant. 

W.  L.  Whitley,  of  Plymouth,  and  T.  H. 
Woodley,  of  Columbia,  for  appellee. 

PER  CURIAM.  The  controversy  between 
the  parties  to  this  action  and  here  presented 
deals  only  with  questions  of  fact.  These  the 
jury  have  answered  in  favor  of  the  plaintiff. 
No  new  point  of  law  is  raised  by  any  of  the 
exceptions  which  would  seem  to  merit  an  ex- 
tended discussion.  We  have  carefully  exam- 
ined the  record  and  defendant's  assignments 
of  error,  but  no  reversible  or  prejudicial  rul- 
ing has  been  made  to  apx>ear. 

No  error. 
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LEE  V. 


LEE.     (No.   114.) 


<Siipreme  Court  of  North  Carolina.    Sept  21, 

1021.) 

1.  Divorce  ^=»36 » Separation  for  more  than 
five  years  beoause  of  iBsavlty  of  wife  Md 
no  around  for  divoroe. 

Laws  1921,  c  63,  amendiDg  0.  S.  {  1659, 
eubd.  4,  providing  that  suit  by  the  party  in- 
jured for  divorce  may  be  maintained  where  sep- 
aration for  five  years  has  been  by  mutual  con- 
sent or  wrongful  act  of  at  least  one  of  the 
parties,  or  by  Judicial  decree,  does  not  apply 
to  separation  from  confinement  in  the  state 
hospital  for  the  insane  because  of  insanity. 

2.  Divoroe  «s»36— 'Tarty  Injured'*  means  party 
wronged. 

The  party  injured  means  the  party  wronged 
by  the  action  of  the  other. 

[Ed.  Note.-— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Injured 
Person.] 

3.  Divoroe  «Z936— ^Separations  dellnod. 

Separation  in  matrimonial  law  means  a 
cessation  of  cohabitation  of  husband  and  wife 
by  mutual  agreement  or  in  the  case  of  judicial 
aeparation,  under  decree  of  court,  to  which  is 
added  by  0.  S.  i  1660,  subds.  1,  2,  separation 
•caused  by  desertion,  abandonment  or  other 
wrongful  act  of  the  party  sued. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Separa- 
tion.] 

4.  Divoroe  <e=s>23-»Not  deoreed  for  Insanity  aft* 
or  marriaga. 

Insanity  accruing  after  marriage  ia  not 
ground  for  divorce,  In  the  abeence  of  statute. 

9.  Constitutional  law  «3>70(3)— Grovnds  for 
divorce  cannot  be  extended  by  the  oourt  be- 
yond those  of  the  statute. 
Court  cannot  by  judicial  construction  ex- 
tend the  grounds  of  divorce  beyond  those  speci- 
fied in  the  statute. 

Appeal  from  Superior  Court,  Johnston 
County;   Connor,  Judge. 

Action  for  divorce  by  A.  R.  Lee  against 
Saphrony  Ann  Lee.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    No  error. 

This  is  an  action  by  the  husband  for  di- 
vorce. The  plaintiff  and  defendant  were 
married  May  31,  1896,  and  there  were  five 
children  bom  to  them.  They  lived  together 
till  1910,  when  the  wife  was  committed  to 
the  state  hospital  for  the  insane,  and  has 
not  been  home  since.  This  is  an  action  for 
divorce,  alleging  that  "there  has  been  a  sep- 
aration of  husband  and  wife,  and  that  they 
have  lived  separate  and  apart  for  10  succes- 
filve  years." 

Wellons  ft  Wellons»  of  Smithfield,  for  aih 
pellant. 
F.  H.  BroolEs,  of  Smithfleld,  for  appellee. 


CLARK,  C.  J.  [1]  This  appeal  presents 
but  one  question.  The  court  charged  the 
jury  that,  though  the  plaintiff  and  defendant 
had  lived  separate  and  apart  for  more  than 
5  years  (Laws  1921,  c.  63,  amending  C.  S. 
t  1659  [4]),  such  separation,  having  been 
caused  by  incarceration  in  the  state  hospital 
for  the  insane,  is  not  such  separation  as  ia 
contemplated  in  the  statute  under  which 
this  suit  is  brought 

The  appellant  rests  bis  case  solely  upon 
the  statement  in  Cooke  v.  Cooke,  164  N.  C. 
275,  80  &  B.  179,  49  L.  R.  A.  (N.  S.)  1034, 
that— 

'This  statute  *  *  *  is  broad  enough  to  in- 
clude, and  dearly  does  include,  any  kind  of 
separation  by  which  the  marital  association  is 
severed.^* 

But  the  Judge  in  that  case  immediately 
added: 

"And  which  may  be  made  the  subject  of  fur- 
ther judicial  investigation.  There  is  nothing  in 
the  law  to  indicate  that  the  right  conferred  ii 
dependent  on  the  blame  which  may  attach  to 
the  one  party  or  the  other,  nor  that  the  time 
which  may  be  covered  by  a  judicial  decree  of 
divorce  from  bed  and  board  shall  be  excluded 
from  the  statutory  period,  nor  which  permits 
the  interpretation  chiefiy  insisted  upon  by  the 
defendant,  that  the  statute  applies  only  when 
there  has  been  a  separation  by  mutual  consent 
of  the  parties.** 

The  court  In  that  case  was  not  extending 
the  causes  of  divorce  to  instances  in  which 
the  living  apart  was  caused  by  insanity  and 
immurement  in  the  state  hospital*  but  was 
combating    the    idea    that    the    separation 
must  be  by  mutual  consent    It  is  very  clear 
that  the  separation  must  be  In  contempla- 
tion of  law  a  separation  at  least  of  the  kind 
recognized  by  statute,  and  could  not  apply 
to  cases  where  the  party  driving  the  other 
from  the  home,  or  who  should  desert  the 
home,  should  be  the  party  seeking  to  take 
advantage  of  his  own  wrong  by  pleading  the 
separation  which  he  had  caused.    It  is  true 
that  in  Cooke  v.  Cooke  the  majority  of  the 
court  took  the  view  that  the  application  for 
the  divorce  was  not  required  to  be  ^'by  the 
party   Injured,"  but   the   statute  has   since 
been  expressly  changed,  for  this  section  (C. 
S.  t  1659)  does  now  require  that  the  action 
must  be  by  "the  party  injured." 

[2]  The  party  injured  means  the  **party 
wronged  by  the  action  of  the  other."  Whero 
eadi  party  has  been  guilty  of  wrong,  the 
defendant  can  plead  recrindnation.  This 
statute  goes  no  further  than  to  allow^  a  di- 
vorce where  the  separation  has  been  by  mu- 
tual consent  or  wrongful  act  of  at  least  one 
of  the  parties,  or  by  judicial  decree,  and 
has  existed  for  five  years. 

It  certainly  was  not  intended  that  this 
statute  should  apply  to  cases  where  the  sep- 
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and  involuntary,  as  in  cases  like  this  of  In- 
carcert.tion  in  an  asylum  for  the  insane. 

[3]  The  word  "separation"  is  thus  defined 
in  Black's  Law  Dictionary,  1073,  ''in  matri- 
monial law  it  means  a  cessation  of  cohabita- 
tion of  husband  and  wife  by  mutual  agree- 
ment," or  in  the  case  of  Judicial  separa- 
tion "under  decree  of  court."  To  these  our 
statute  contemplates  the  addition  of  "sep- 
aration" caused  by  desertion  or  abandon- 
ment, or  other  wrongful  act  of  the  party 
sued.  It  certainly  does  not  intend  to  giye 
an  action  of  divorce  to  the  party  who  lias 
caused  the  separation  by  driving  the  other 
from  the  home,  or  has  voluntarily  deserted 
it  for  the  specified  poriodL  C.  S.  {  1660  (1) 
and  1660  (2). 

It  cannot  be  contended  that  the  years 
spent  by  the  wife  in  the  hospital  for  the  in- 
sane was  desertion  or  a  separaticm  by  mutual 
consent,  or  even  a  voluntary,  much  less  a 
wrongful,  act  on  her  part. 

[4]  There  are  numerous  decisions  which 
bold  that  insanity  accruing  after  marriage 
is  not  ground  for  divorce.  Lloyd  v.  Lloyd, 
66  IlL  87;  Powell  v.  Powell,  18  Kan.  371, 
26  Am.  Rep.  774;  Pile  y.  PUe,  94  Ky.  306,  22 
S.  W.  215. 

The  grounds  for  divorce  are  entirely  stat- 
utory, and  vary  in  the  different  states.  The 
status  is  thus  summed  up  in  19  G.  J.  71: 

"In  some  states,  insanity  is  made  a  gronnd  for 
divorce  by  etatate"  {but  it  may  be  said  that  it 
seema  this  is  confined  to  tiie  state  of  Washing- 
ton], "while  in  others  a  divorce  is  absolutely 
prohibited  where  either  party  is  insane.  In  the 
absence  of  statute,  insanity  arising  after  mar- 
riage is  not  ground  for  divorce." 

This  state  comes  under  the  latter  head. 

[5]  While  it  is  in  the  power  of  the  Legis- 
lature of  this  state  to  make  the  misfortune 
of  either  party  a  ground  for  divorce,  It  has 
not  done  so,  and  the  court  cannot,  by  judi- 
cial construction,  extend  the  grounds  of  di- 
vorce beyond  the  statute.  With  us,  the  law- 
making power  has  adhered  to  the  obliga- 
tion of  the  marriage  vow,  that  the  parties 
''take  each  other  for  better  or  for  worse, 
to  live  together  in  sickness  and  in  health 
till  death  do  them  part,"  with  the  exceptions 
only  where  the  misconduct  of  the  parties, 
and  not  their  misfortunes,  are  made  by  our 
statute  to  justify  the  divorce. 

Certainly,  the  husband  whose  wife  has 
been  placed  in  the  asylum  for  insanity  has 
not  been  wronged  by  her,  and  he  has  no 
ground  under  our  statute  to  a  divorce  from 
her,  without  any  wrongful  act  on  her  part 
Xnstead  of  insanity  being  a  ground  for  di- 
vorce, the  wife  is  still  entitled  to  support 
from  her  husband,  and  to  her  dower  as  a 
support,  should  she  outlive  him,  and  to  other 
rights  of  which  an  innocent  and  faithful 
y^lte  would  be  deprived  should  the  misfor- 


a  ground  for  divorce.     The  same  is  true 
where  the  husband  is  the  insane  party* 
No  error. 


(182  N.  C.  82) 

SIMONDS  et  ax.  v.  CARSON.    (No.  \BZ) 

(Supreme  Court  of  North  Carolina.    Sept  28^ 

1921.) 

1.  Justices  of  the  peace  ^s»l6l(t) —Appeal 
mast  be  docketed  by  appeliaBt. 

One  appealing  from  a  judgment  in  justice 
court  mast  docket  his  appeal  in  the  superior 
court  under  C.  S.  t  660,  and  if  he  fails  to  do 
so  by  the  next  succeeding  term  of  the  superior 
court,  the  appellee  may  have  the  case  placed 
on  docket,  and  have  the  Judgment  affirmed. 

2.  Justiees  of  the  peaee  ^=»2&-^ot  liable  for 
danages  for  failure  to  send  up  papers  on  ap- 
peal. 

•Failure  of  justice  of  the  peace  to  send  up 
papers  on  appeal  after  appellant  has  paid  his 
fee  therefor,  under  C.  8.  {  1532,  is  a  judicial 
duty,  and  is  not  actionable,  and  he  is  not  lia- 
ble in  damages  to  the  appellant,  whose  qwn  duty 
it  is  to  see  that  the  appeal  is  properly  docket- 
ed, and  to  apply  for  a  recordari  or  to  apply  in 
time  to  the  justice  to  make  setuniL 

3.  Justices  of  the  peaee  ^s»27— Not  llaMe  for 
neotlgent  failure  to  perform  offer  to  dooket 
ease  In  superior  oourt  for  appellant. 

Where  one  appealing  from  a  judgment  of  a 
justice  paid  to  the  justice  the  appeal  fee  of  80 
cents,  together  with  the  further  sum  of  60 
cents  for  docketing  the  same  in  the  superior 
court,  which  he  agreed  to  send  up  vnth  the  pa- 
pers on  appeal,  the  offer  of  the  justice  to  send 
up  the  fee  and  docket  the  appeal  was  purely 
a  gratuitous  offer,  and  his  failure  to  docket  the 
case  in  the  superior  oourt  gave  appellant  no 
right  to  an  action  for  damages,  unless  there 
was  fraud  or  intent  to  defeat  the  appellant  of 
his  rights. 

Appeal  from  Superior  Court,  Pitt  County ; 
Horton,  Judge. 

Action  by  A.  J.  Simonds  and  wife  against 
S.  T.  Carson.  Judgment  for  defendant,  and 
plaintilfa  appeal.     Affirmed. 

J.  J.  Ford  recovered  judgment  against  the 
plaintiffs  in  this  action,  who  were  defendants 
in  that  action,  before  S.  T.  Carson,  a  justice 
of  the  peace,  the  defendant  herein.  They 
gave  notice  of  appeal  to  the  superior  court, 
and  then  and  there  paid  to  the  said  justice 
of  the  peace,  the  defendant,  S.  T.  Carson, 
the  appeal  fee  of  30  cents,  together  with  the 
further  sum  of  50  cents  for  docketing  the 
same  in  the  superior  court,  which  it  is  al- 
leged he  agreed  to  send  up  with  the  said 
papers  on  appeal. 


^=s>For  other  cases  Me  same  topic  and  KET-N UMBER  in  all  Key-Numbered  Dlgesti  and  Indexes 
108  S.B.— 23 


354 


108  SOUTHEASTERN  RBPORTEB 


(N.a 


The  complaint  alleges  that  the  Justice  neg- 
ligently and  carelessly  failed  to  send  up  said 
case,  and  failed  to  remit  the  fee  for  docketing 
the  appeal,  paid  to  him  by  the  plaintiffs  (de- 
fendants in  said  action),  whereby  the  plain- 
tiff  in  said  action  at  August  term,  1916,  pro- 
cured Judgment  dismissing  said  appeal  be- 
cause It  had  not  been  docketed  In  time.  The 
court  finds  as  facts  that — 

"The  next  term  of  the  superior  court  of  Pitt 
conyened  May  20, 1916,  after  said  term  of  court, 
the  justice  of  the  peace  haying  failed  to  send 
up  the  case  vfith  the  fee  for  docketing." 

The  complaint  further  alleges  that  by  rea- 
son of  the  dismissal  of  the  said  appeal  the 
plaintiffs  in  this  action  were  required  to  pay 
the  said  J.  J.  Ford  the  sum  of  $106.12,  and 
that  the  plaintiffs  had  a  good  and  meritori- 
ous defense  to  the  action  brought  by  Ford; 
he  being  indebted  to  the  plaintiffs  at  that 
time  more  than  the  amount  of  said  claim. 

The  plaintiffs  paid  off  the  Ford  Judgment, 
and  brought  this  action  In  the  county  court 
of  Pitt  to  recover  the  amount  thereof,  $106.12, 
and  obtained  verdict  and  Judgment  for  the 
full  amount,  whereupon  the  defendant  ap- 
plied to  the  superior  court,  in  which  the 
court  nonsuited  the  plaintiffs,  who  appealed. 

Albion  Dunn,  of  Greenville,  for  appellants. 
F.  O.  James  &  Son,  of  Greenville,  for  ap- 
pellee. 

OLARK,  C.  J.  This  is  a  case  of  novel  Im- 
pression In  this  state,  and  presents  the 
question  whether  a  Justice  of  the  peace  Is 
liable  in  an  action  for  negllgencs  In  failing 
to  send  up  the  case  on  appeal  when  he  has 
been  paid  the  appeal  fee,  and  the  clerk's  fea 
for  docketing,  and  can  the  Injured  party  re- 
cover for  damages  resulting  from  such  negli- 
gent failure? 

[1]  C.  S.  §  1S32,  requires  the  Justice  of  the 
peace,  within  10  days  after  notice  of  the  ap- 
peal, to  send  up  to  the  clerk  of  the  superior 
court  all  the  papers  In  the  cause,  provided 
his  fee  therefor  is  paid,  which  was  done  In 
this  case.  It  Is  then  made  the  duty  of  the 
appellant  to  docket  his  appeal  in  the  superior 
court  (G.  S.  §  660),  and,  if  he  falls  to  do  so 
by  the  next  succeeding  term  of  the  superior 
court,  the  appellee  may  have  the  case  placed 
upon  docket  and  have  the  Judgment  affirmed. 
It  was  the  duty  of  the  appellant  to  pay  the 
docketing  fee  and  have  the  cause  docketed 
(Sneeden  v.  Darby,  173  N.  C.  274,  91  S.  B.  956, 
and  cases  there  cited),  and  if  the  case  is  not 
docketed  In  time  the  appellee  may  have  it 
dismissed  (Barnes  v.  Saleeby,  177  N.  C.  256, 
98  S.  E.  708,  and  cases  there  cited). 

[2]  The  action  of  the  Justice  in  not  sending 
up  the  papers  was  a  Judicial  duty,  and  his 
failure  to  do  so  Is  not  actionable.  He  is 
Liable  for  a  default  in  a  public  duty,  but  not 
in  damages  to  the  plaintiffs,  whose  own  duty 
it  was  to  see  that  the  appeal  was  properly 
docketed,  and  if  the  papers  were  not  sent  up 


in  apt  time  it  was  their  duty  to  apply  for  a 
recordari,  or  to  apply  In  time  to  the  Justice 
to  make  another  return.  Not  having  done 
this,  they  were  in  laches,  and  the  appeal 
was  properly  dismissed.  Abell  t.  Power  Co., 
159  N.  C.  348,  74  S.  B.  881 ;  Tedder  v.  Deaton, 
167  N.  G.  479,  83  S.  B.  616;  Bargain  House 
V.  Jefferson,  180  N.  0.  32,  103  S.  B.  922,  and 
cases  there  cited. 

[3]  The  plaintiff  contends,  however,  that 
the  Justice  undertook  and  agreed  to  send  up 
the  50  cents  to  docket  the  appeal,  and  that 
failure  to  do  this  was  negligence  in  the  dis- 
charge of  a  ministerial  duty.  But  this  was 
puroly  a  gratuitous  offer,  a  mere  matter  of 
courtesy  or  personal  accommodation,  based 
upon  no  consideration,  and  for  the  failure  to 
discharge  this  the  plaintiff  Is  not  entitled  to 
an  action,  unless  there  were  fraud  or  Intent 
to  defeat  the  appellants  of  their  rights. 

Besides  the  appeal  was  taken  May  2  and 
the  next  term  of  the  superior  court  was  held 
on  May  20,  and  it  was  the  appellants'  own 
negligence  that  they  did  not  ascertain  that 
the  case  was  docketed  and  ready  for  trial  at 
that  first  term  as  the  statute  requires.  They 
should  have  ascertained  that  the  Justice  had 
not  paid  the  docketing  fee,  and  have  called 
on  him  to  send  up  the  record.  This  was  not 
done,  and  there  was  no  attempt  to  S^ocket  the 
case  until  July  8.  The  plaintiffs  have  suf- 
fered loss  by  their  own  negligence,  and  this 
action  cannot  be  maintained. 

The  plaintiffs  rely  upon  the  expression  at 
the  end  of  the  opinion  in  MacKenzle  v. 
Development  Ck>.,  151  N.  G.  278,  65  S.  Bi 
1004: 

**The  payment  of  the  clerk's  fee  to  the  Justice 
cannot  avail  liim  [the  appellant],  for  this  should 
have  been  paid  to  the  derk,  and  its  payment 
to  the  Justice  merely  made  the  Justice  his 
agent.  If  [the  appellant]  has  lost  any  rights, 
he  has  lost  them  through  the  carelessness  of  his 
agent  and  his  own  neglect  to  avail  himself  of 
the  remedies  of  recordari  and  attachment  that 
the  law  gives  him." 

The  court  was  there  referring  to  the  anal- 
ogy of  the  cases  in  which  the  transcript  was 
not  sent  up  in  time  and  docketed  in  the 
Supreme  Court  by  the  neglect  of  the  lawyer 
who  undertook  to  attend  to  this,  and  the 
court  has  held  in  a  long  line  of  cases  that 
as  to  such  matter  the  lawyer  is  acting  simply 
as  agent  for  the  appellant,  and  his  neglect  is 
the  neglect  of  the  appellant,  and  does  not  ex- 
cuse him.  Truelove  v.  Norris,  152  N.  C.  757, 
67  S.  E.  487,  30  L.  R.  A.  (N.  S.)  804,  136  Am. 
St.  Rep.  836,  21  Ann.  Gas.  646,  in  which  case 
the  statement  at  the  close  of  the  opinion  that 
the  client  would  have  an  action  for  the  neg- 
ligence of  lawyer  as  his  agent  is  based  upon 
the  fact  that  the  lawyer  is  acting  under  a 
consideration  and  liable  to  his  principal  for 
negligence.  But  in  this  case  the  Justice  was 
acting  simply  as  a  matter  of  accommodation, 
and  under  no  legal  liability,  except,  as  lias 
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been  said,  wtien  It  Is  alleged  and  shown  that  |     Plaintiff  sued  before  a  Justice  of  the  peace 


his  conduct  was  fraudulent  or  with  intent  to 
defeat  the  appellant  of  his  right  to  have  the 
case  reviewed,  which  is  not  alleged  here. 

The  court  intimated  in  State  v.  Deyton, 
U9  N.  C.  880,  26  S.  B.  159.  and  Hewitt  v. 
Beck,  152  N.  C.  757,  67  S.  E.  586,  that  where 
the  clerk  of  the  superior  court  failed  to 
transmit  the  transcript  in  20  days  to  this 
court  he  might  be  liable  to  Indictment 
Whether  the  clerk,  who  is  acting,  unlike  the 
justice,  ministerially,  In  sending  up  the  rec- 
ord, would  also  be  liable  in  an  action  for 
damages  sustained  by  such  default,  is  not  a 
matter  before  us.  The  Justice  of  the  peace 
has  no  clerk,  and  his  sending  up  the  original 
papers  Is  a  Judicial  duty,  unlike  the  clerk 
of  the  superior  court,  who  makes  a  tran- 
script of  the  record  for  this  court,  which  is 
sent  up  by  the  authority  of  the  judge  In 
pursuance  of  a  duty  prescribed  by  law. 

Affirmed. 


<lii2  N.  C.  92) 

WILSON  V.  BATCHELOR.    (Ho.  186.) 

(Supreme  Gonrt  of  North  Carolina.     Sept.  28, 

1021.) 

1.  Justices  of  the  peace  ^=990— No  formality  In 
pleadings. 

Fleadings  before  a  Justice  of  the  peace  are 
not  required  to  be  in  any  particular  form  and 
need  be  only  such  as  win  enable  a  person  of 
common  understanding  to  know  what  is  meantt 
under  Consol.  St.  {  1500  (rule  7). 

2.  Justices  of  the  peace  <9=>I03,  174(17)— De- 
fendant may  be  required  to  make  counfor- 
olalm  more  spedflo; 

If  plaintiff  so  desires,  he  may  call  on 
defendant  to  make  a  counterclaim  more  specific, 
either  in  Justice  court,  or  on  appeal  in  the  su- 
perior court,  under  Bevisal  1905,  |  406. 

3.  New  trial  ^=»56— No  error  In  refusing  for 
conduct  of  Juror  where  prejudice  not  shown. 

Where  plaintiff  appellant  inquired  of  Jury 
before  they  were  impaneled  if  any  one  of  them 
bad  retained  the  counsel  for  the  defendant  in 
the  case  in  any  pending  cause  and  received 
no  answer,  it  cannot  be  said  that  the  trial  court 
erred  in  refusing  to  grant  a  new  trial,  where 
it  was  discovered  after  verdict  that  one  of  the 
jurors  had  retained  opposing  counsel  in  a 
pending  cause,  but  there  was  no  suggestion  of 
bad  faith  or  corruption  on  the  part  of  the  Ju- 
ror, or  that  movant  sustained  any  damage  by 
fais  silence  when  the  inquiry  was  made. 

Appeal  from  Superior  Ck>urt,  Pitt  Oounty; 
Horton,  Judge. 

Action  by  Frank  Wilson  against  Roy  Bat- 
clielor  before  a  Justice  of  the  peace.  Judg- 
ment for  plaintiif,  and  defendant  appealed 
to  tbe  superior  court  Judgment  for  defend- 
ant, and  plaintiff  appeals.    No  error. 


to  recover  of  defendant  $126.19.  He  had 
employed  the  defendant  as  clerk  in  August, 
1914,  at  $50  per  month,  and  the  defendant's 
services  having  proved  satisfactory,  the 
plaintiff  contracted  with  the  defendant  for 
1915  and  1916.  The  plaintiff  contends  that 
he  was  to  pay  the  defendant  for  his  services 
for  1915  $720,  and  for  1916  the  sum  of  $800. 
The  defendant  contends  he  was  to  receive 
$800  for  1915  and  $900  for  1916.  The  de- 
fendant had  overdrawn  his  account  by  $126.- 
19,  about  which  there  was  a  dispute,  and 
contends  that  if  he  had  received  the  proper 
salary  credit  It  would  leave  the  plaintiff  In- 
debted to  him  in  the  sum  of  $53.81;  this 
being  the  difference  between  $180  due  on  his 
salary,  and  the  store  account  of  $126.19. 

It  was  conceded  at  the  trial  that  if  the 
plaintiff  sustained  his  contention  he  was 
entitled  to  recover  the  full  amount  sued  for, 
and  if  the  defendant  sustained  his  contention 
that  the  plaintiff  was  entitled  to  recover  noth- 
ing, and  the  defendant  the  sum  of  $58.81, 
and  the  case  was  tried  upon  this  theory.  The 
Jury  sustained  the  contention  of  the  defend- 
ant, found  that  he  was  not  indebted  to  the 
plaintiff  in  any  amount,  and  rendered  a 
verdict  against  the  plaintiff  for  $53.81.  Judg- 
ment was  rendered  accordingly,  and  plaintiff 
appealed. 

W.  b\  Evans,  of  Raleigh,  for  appellant 
Albion  Dunn,  of  Greenville,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  plaintiff's  position  Is  that  the 
defendant  has  not  alleged  in  his  counterclaim 
that  the  plaintiff  had  promised  to  pay  him 
the  sum  of  $900  for  the  year  1916,  but  that 
he  would  raise  his  salary  If  there  was  an 
increase  in  the  business,  and  that  there  was 
a  large  increase,  which  reasonably  entitled 
defendant  to  a  salary  of  $900;  but  we  are  of 
the  opinion  that  the  oral  pleadings  contain  a 
sufficient  allegation.  The  pleadings  were 
somewhat  informal.  It  being  an  appeal  from 
a  magistrate;  but  In  the  superior  court  the 
following  entry  was  made  in  the  record,  as 
appears : 

'*The  defendant  admits  that  tbe  plaintiffs  ac- 
count as  introduced  is  correct,  except  the  sal- 
ary credits;  the  defendant  claiming  that  he  is 
entitled  to  a  credit  of  $800  for  1915  and  $900 
for  1916,  instead  of  $720  for  1915  and  $800  for 
1916." 

This  gave  the  plaintiff  fair  notice  of  the 
nature  of  defendant's  demand,  and  it  was 
substantially  a  more  definite  statement  of  the 
latter's   counterclaim. 

LI,  2]  We  must  construe  the  pleadings  and 
proceedings  liberally,  and  not  allow  Justice 
to  fail  because  of  any  mere  informality,  or 
irregularity,  especially  when  we  are  dealing 
with  pleadings  before  justices  of  the  peace. 


^s»For  other  caaes  see  Bame  toplo  and  KBY-NUMBER  in  all  Key-Numbered  Disesta  and  Indexei 
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"Pleadings  (before  a  Justice)  are  not  requir- 
ed to  be  In  any  particular  form,  but  must  be 
such  as  to  enable  a  person  of  ccnnmon  under- 
standing to  know  what  is  meant"  Gonsol. 
Statutes,  S  1500  (rule  7),  toI.  1,  p.  669.  We 
said  in  Smith  y.  Newberry,  140  N.  0.  385, 
at  page  387,  53  S.  E.  234,  that— 

''Large  power  of  amendment  is  vested  in  the 
superior  conrt,  limited  only  by  the  condition 
that  the  amendment  show  a  cause  of  action 
within  the  jurisdiction  of  the  justice.  Mfg.  Go. 
▼.  Barrett,  95  N.  0.  86;  Planing  Mills  v.  Me- 
Ninch,  99  J7.  O.  517.  «  «  •  If  the  defendants 
had  so  desired,  they  might  have  called  upon  the 
plaintiff  to  make  his  counterclaim  more  specific, 
either  in  the  justice's  court  or  after  the  case 
reached  the  superior  court  upon  appeal.  Be- 
▼isal,  496;  cases  cited  in  Clark's  Code,  §  261. 
In  the  absence  of  any  more  definite  pleadings  or 
any  motion  to  make  them  so,  his  honor  properly 
submitted  the  issue  upon  the  cause  of  action 
which  seemed  to  be  and,  as  the  jury  found,  was 
sustained  by  the  evidence.** 


And  to  the  same  eflFect  is  Tomer  y.  McKee, 
187  N.  O.  (Anno.  Ed.)  257,  49  S.  B.  880. 
While  the  complaint,  as  it  was  briefly  noted 
on  the  Justice's  docket,  and  return  to  the  ap- 
peal, may  state  merely  that  if,  in  1916,  there 
was  an  increase  in  the  business  over  that  of 
1915,  the  salary  would  be  raised,  the  plain- 
tiff  made  his  promise  more  definite  after  he 
learned  what  the  increase  was  by  fixing 
$900  as  the  amount  of  the  salary,  and 
throughout  the  trial  he  was  apprised  of  the 
true  claim  made  by  the  defendant  There 
is  no  legal  merit,  in  this  exception,  to  the 
charge  of  the  court  that  if  the  Jury  found 
that  the  plaintiff  had  promised  to  pay  de- 
fendant 1900  for  the  year  1916,  they  should 
allow  the  latter  that  amount,  and  deducting 
plaintiff's  claim  of  $126.19  from  the  balance 
due  defendant  on  his  salary,  calculated  on 
that  basis,  which  was  $190,  their  verdict 
would  be  for  the  ultimate  balance  which  is 
$53.81. 

The  plaintiff  inquired  of  the  Jury,  before 
they  were  impaneled,  if  any  one  of  them  had 
retained  the  counsel  for  the  defendant  in 
this  case,  in  any  pending  cause,  and  received 
no  answer.  After  the  verdict  was  returned, 
defendant  moved  for  a  new  trial  because  the 
said  counsel  had  been  retained  by  one  of  the 
jurors  in  a  pending  cause,  and  such  was  the 
fact  The  motion  was  overruled,  and  proper- 
ly so.  We  held  in  State  v.  Maultsby,  130  N. 
C.  664,  41  S.  B.  97  (op.  by  the  present  Chief 
Justice),  that  a  motion  to  set  aside  the  ver- 
dict on  account  of  relationship  between  the 
prosecuting  witness  and  a  juror,  which  was 
discovered  after  verdict — even  if  such  rela- 
tionship is  ground  of  objection,  as  to  which 
it  is  not  necessary  to  decide — rested  in  the 
discretion  of  the  trial  court,  and  its  refusal 
is  not  reviewable  on  appeal.  This  has  been 
held  where  the  relationship  between  a  party 
and  a  Juror  is  not  discovered  until  after  ver- 
dict   Spicer  y.  Fulghum,  67  N.  a  18;   Bax- 


ter y.  Wilson,  95  N.  0.  137.  The  same  rul- 
ing has  been  made  where,  after  verdict,  tbe 
Juror  was  ascertained  to  be  incompetent  be- 
cause a  minor  (State  y.  Lambert,  93  N.  G. 
618),  or  not  a  freeholder  (State  v.  Crawford, 
8  N.  O.  298),  or  an  atheist  (State  v.  Davis, 
80  N.  O.  412),  or  a  nonresident  (State  v. 
White,  68  N.  O.  158),  or  for  other  causes, 
see  State  v.  De  Graff,  113  N.  0.  600, 18  S.  E. 
507,  and  State  y.  (Council,  129  N.  C.  517,  89 
S.  B.  814,  and  cases  there  cited.  And  in 
State  y.  Perkins,  66  N.  O.  126,  at  page  128, 
the  court  said  by  Chief  Justice  Pearson: 

"It  was  the  misfortune  of  the  defendant,  that 
neither  he  nor  his  counsel  had  been  sufficiently 
on  the 'alert,  to  enable  them  to  find  out  the 
fact  in  'apt  time'  to  make  it  cause  of  challenge, 
that  one  of  the  jurors  was  on  the  grand  jury 
when  the  bill  was  found.  This  might  have 
been  a  ground  for  his  honor  in  the  court  be- 
low, to  grant  a  new  trial,  if  he  had  any  reason 
to  suspect  unfairness  on  the  part  of  the  prose- 
cution, but  all  suspicion  of  tiiat  kind  was  put 
out  of  the  question,  for  it  was  stated  by  the 
juror,  if  he  was  on  the  grand  jury  he  bad  for- 
gotten it,  when  he  was  put  on  the  petit  jury.' 
How  far  this  was  satisfactory  to  his  honor,  wa§ 
a  matter  for  him.  But  we  wiU  say  that  we  en- 
tirely concur  in  his  conclusion.  After  a  defend- 
ant has  taken  his  chances  for  an  acquittal,  the 
purposes  of  justice  are  not  subserved  by  hs- 
tening  too.  readily  to  objections  that  were  not 
taken  in  *apt  time.' " 

And  BO  in  State  y.  Patrick,  48  N.  O.  443, 
this  court  by  Chief  Justice  Nash  held  that  it 
is  too  late,  after  a  Juror  has  been  taken  and 
accepted  by  the  prisoner  and  has  served  on 
the  trial,  to  except  to  him  for  incompetency, 
and  this  was  said,  in  a  trial  for  a  capital 
felony,  to  be  the  law,  even  though  the  ob- 
jection to  the  juror,  if  taken  at  the  proper 
time,  would  have  been  allowed  as  a  good 
challenge  for  cause.  In  all  legal  proceed- 
ings, it  was  said,  there  is  an  apt  time  for 
every  step  in  the  proceeding,  and  every  ob- 
jection or  privilege  must  be  made  or  claim- 
ed at  the  proper  time,  or  the  party  making  it 
will  be  considered  as  having  waived  it 
Briggs  y.  Byrd,  34  N.  C.  377.  The  case  of 
State  y.  Davis,  80  N.  C.  412,  is  an  instruc- 
tive one  on  this  point.  It  was  there  held  (op. 
by  Ashe,  J.)  that  the  objection  to  a  Juror 
after  verdict  came  too  late,  and  that  learned 
justice  said: 

"It  is  well   settied  by  English  authorities, 
sanctioned  by  the  uniform  practice  of  centuries 
and  by  numerous  decisions  in  this  state,  that 
no  juror  can  be  challenged  by  the  defendant 
without  consent  after  he  has  been  sworn,  un- 
less it  be  for  some  cause  which  has  happened 
since  he  was  sworn.    The  challenge  propter  de- 
fectum should  be  made  as  the  juror  is  brought 
to  the   book   to  be  sworn  and  before  lie   is 
sworn;  if  not  then  made,  the  defendant  waives 
Ms  right  of  challenge."     State  v.  Seaborn,  15 
N.  C.  305;    State  v.  Perkins,  66  N.  C.   126; 
State  V.  Lamon,  10  N.  C.  175;  State  v.  GriflSce, 
74  N.   a  316;    State   v.  Patrick,   supra;     1 
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Whar.  Cr,  L.  472;  Joy  on  Jurors,  |  10;  Haw- 
kins, P.  C.  c.  43,  8  1;   Hale,  P.  0.  274. 

And  In  conformity  to  this  rule  of  practice 
is  the  ancient  f ormnla  used  by  clerks  both  In 
England  and  in  this  country  In  their  address 
to  prisoners  before  the  Jurors  are  drawn: 

"Those  men  that  yon  shall  hear  called  and 
who  personally  appear  are  to  pass  between 
our  soTerei^  (or  the  state)  and  you  upon  your 
trial  of  life  and  death;  if,  tiberefore,  you  will 
challenge  them  or  any  of  them,  your  time  is  to 
speak  to  them  as  they  come  to  the  book  to  be 
■worn  and  before  tbey  are  sworn.** 

It  was  there  further  held  that — 

"Where  the  ground  of  objection  to  a  Juror 
existed  at  the  time  he  was  sworn,  but  waa  not 
discovered  until  after  Terdict,  the  court  may  in 
its  discretion  allow  the  challenge  and  grant  a 
new  trial.  Its  refusal  to  do  so  is  not  reyiew- 
able." 

To  the  same  effect  are  the  following  cases : 
State  ▼.  Lipscomb,  184  N.  O.  689,  47  S.  B. 
44;  State  y.  Patrick,  48  N.  G.  443;  State  y. 
Parker,  182  N.  O.  1014,  48  S.  D.  830;  State 
▼.  Perkins,  supra;  and  Spicer  t.  Fulghum, 
67  N.  O.  18,  which  la  directly  In  point  In 
the  la8t<!lted  case  it  was  held : 

"Where  the  plaintiffs  counsel,  before  the  Jury 
was  impaneled,  requested  that  any  juror  in  tht 
box  who  was  related  to  any  one  of  the  defend- 
ants by  blood  or  marriage  should  retire,  and  no 
Juror  retired  or  replied,  held,  that  it  was  not 
error  for  the  Judge  to  refuse  to  grant  a  new 
trial,  because  after  yerdict  and  judgment  it 
was  ascertained  that  a  juror  was  connected 
with  one  of  the  defendants;  It  being  a  matter 
of  discretion"— citing  State  y.  Perkins,  66  N. 
C.  126. 

[3]  There  Is  no  suggestion  In  this  ease  of 
bad  fidth,  or  corruption,  on  the  part  of  the 
juror,  whose  conduct  Is  In  question,  or  that 
plaintiff  sustained  any  damage  by  his  silence 
when  the  Inquiry  was  made  For  all  that 
appears,  he  may  haye  suffered  no  prejudice. 
In  State  y.  Parker,  132  N.  O.  1014,  43  S. 
B.  830,  a  boy  not  under  ten  years  of  age  had 
drawn  the  yoilre.  The  court,  to  the  absence 
of  bad  faith  or  corruption,  refused  to  set 
aside  the  yerdict 

The  other  exceptions  are  merely  formal. 

No  error. 


(1S2  N.  C.  4) 

OVERTON  V.  COMBS.    (No.  63.) 

CSopreme  Court  of  North  Carolina.    Sept.  14, 

1921.) 

f  •  Malicioos  proseoution  «=s»l6— Want  of  prob- 
able cause  and  other  elements  necessary. 

To  recover  for  malicious  prosecution,  it 
must  be  shown  that  an  action  has  been  insti- 
tuted by  defendant  without  probable  cause  and 


from  malice,  causing  damage  for  wrongful  in- 
terference with  the  person  or  property  of  com- 
plainant, and  that  the  former  action  has  termi- 
nated in  complainant's  fkyor. 

2.  Mallolons     prosecution  <^7I(3)  —  Malice 
question  for  Jury. 

In  actions  for  malicious  prosecution,  the 
question  of  malice  Is  for  the  Jury. 

3.  Malicious  proseoution  ^=»71(2)  —  Probabls 
cause  question  of  law  on  undisputed  facts. 

In  malicious  prosecution,  the  issue  as  to 
probable  cause,  on  the  facts  admitted  or  as 
they  may  be  accepted  by  the  jury,  must  be  de- 
cided as  a  question  of  law  by  the  court 

4^  Maliolous  prsseotttion  ^=3»25(3)  —  Jadgpeat 
held  oonoiuslve  on  qoestlon  of  probable  eansa. 

Where  on  a  former  suit  the  jury  found  in 
favor  of  the  present  defendant,  sued  for  mali- 
cious prosecution,  that  plaintiff  had  attempted 
to  dispose  of  property  subject  to  mortgage,  with 
the  view  of  Undering,  delaying,  and  defrauding 
defendant,  the  Judgment  is  conclusiye  that  there 
waa  probable  cause  for  the  action,  although  it 
was  later  set  aside  for  Irregularity. 

Appeal  from  Superior  Court,  Washington 
County;  Calvert,  Judge. 

Action  by  C.  W.  Overton  against  S.  M. 
Combs.  From  Judgment  for  plaintiff,  d^ 
fendant  appeals.    Reversed. 

The  action  is  one  for  malicious  prosecu- 
tion. Involving  the  arrest  of  present  plain- 
tiff, and  was  determined  for  plaintiff  on  the 
following  Issues  and  verdict: 

''(I)  Did  defendant,  S.  M.  Combs,  cause  the 
plaintiff,  C.  W.  Overton,  to  be  arrested  under 
process  in  the  nature  of  an  execution  against 
the  person  in  a  suit  brought  by  S.  M.  Combs 
against  C.  W.  Overton  in  Tyrrell  county,  as 
alleged  in  the  complaint?    Answer:  Yes. 

"<2)  Was  such  a  process  of  execution  against 
the  person  duly  vacated  and  set  aside  upon  mo- 
tion of  the  plaintiff,  C.  W.  Overton,  as  alleged 
in  the  complaint?    Answer:  Tes. 

*'(3)  If  so,  was  said  action  instituted  and 
such  process  issued  wrongfully,  maliciously,  and 
without  probable  cause?    Answer:  Yes. 

"(4)  What  damage,  if  any,  is  the  plaintiff, 
Overton,  entitied  to  recover  of  the  defendant 
Combs?    Answer:  |250.00.** 

Judgment  on  the  verdict  for  plaintiff,  and 
defendant  excepted  and  appealed,  assigning 
errors,  chiefly  refusal  of  defendant's  motion 
for  nonsuit 

Meekins  dc  McMuUan,  of  Elizabeth  City, 
for  appellant 
W.  Ir.  Whitley,  of  Plymouth,  for  appellee. 

HOKE,  J.  On  the  present  trial  there  was 
evidence  tending  to  show:  That  the  present 
defendant  had  a  note  against  plaintiff  for 
$250,  secured  by  chattel  mortgage  on  an 
automobile  and  other  articles  of  personal 
property,  to  wit,  a  cow  and  a  mare  and 
plalntlfTa  crops  for  the  then  current  year. 
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consisting  of  cotton,  com,  potatoes,  etc 
That  defendant  institated  said  former  ac- 
tion, and  filed  his  verified  complaint  alleging 
indebtedness.  That  said  Overton  had  dis- 
posed of  all  the  personal  property  Included 
In  the  mortgage  other  than  the  Ford  car, 
with  the  fraudulent  intent  to  hinder  and  de- 
lay plaintiff  in  collection  of  his  debt,  etc. 
That  at,  or  just  before,  suit  entered,  Over- 
ton had  delivered  the  car  to  Combs,  and 
same,  having  been  very  much  damaged  in 
use  by  said  Overton,  was  sold  on  due  ad- 
vertisement for  $70,  and  amount  accredited 
on  the  note.  That  Overton,  defendant  in 
the  former  suit,  failed  to  answer  or  resist 
recovery,  although  he  was  notified  that  there 
were  allegations  of  fraud  made  against  him 
in  the  case,  and  he  should  appear  and  defend 
himself.  That  on  the  hearing,  the  allegations 
presented  by  the  pleadings  were  submitted 
to  the  Jury,  who  rendered  the  following 
verdict: 


«*i 


(1)  Is  the  defendant  indebted  to  the  plain- 
tiff? If  so,  in  what  amonnt?  Answer:  $250 
and  interest  subject  to  credit  of  $70. 

"(2)  Did  the  defendant  execute  to  the  plain- 
tiff a  chattel  mortgage  as  alleged  conveying  the 
property  therein  set  out?    Answer:  Yes. 

''(3)  Did  the  defendant  sell  and  dispose  of 
the  chattel  property  conveyed  in  the  said  mort- 
gage without  the  consent  and  for  the  purpose 
of  hindering  and  delaying  the  plaintiff  in  collect- 
ing the  said  mortgage  and  notes  secured  there- 
by?   Answer:  Yes." 

On  which  said  verdict,  there  was  judg- 
ment in  favor  of  Combs  for  the  debt,  less 
the  $70.  That  if  execution  against  property 
was  returned  unsatisfied,  execution  should, 
be  Issued  against  the  person  of  the  judg- 
ment? debtor.  Execution  having  Issued 
against  property  and  returned  unsatisfied, 
there  was  execution  against  the  person  as 
directed,  under  which  process  the  arrest  and 
detention  of  plaintiff,  complained  of  in 
present  suit,  was  had.  The  return  of  sher- 
iff on  this  process  May  23,  1919,  was : 

''Executed  by  arresting  C.  W.  Overton,  de- 
fendant herein  named,  and  he,  having  given  a 
good  and  sufficient  bond,  was  released  and  not 
imprisoned  as  ordered." 

It  further  appeared  that  after  this  release, 
on  notice  and  motion,  the  execution  against 
the  person  was  recalled  as  having  been  im- 
providently  issued  and  later  at  August  term, 
1919,  on  notice  and  motion,  the  portion  of 
the  Judgment  directing  that  execution  issue 
against  the  person  was  set  aside  as  being 
irregular.  Thereupon  the  present  suit  was 
entered  to  recover  damages  for  malicious 
prosecution  and  for  the  arrest  and  detention 
of  plaintiff  wrongfully  caused  therein. 

[1]  It  is  the  accepted  law,  here  and  else- 
where, that  in  order  to  a  recovery  in  an  ac- 
tion for  malicious  prosecution  it  must  be 
made  to  appear  that  an  action  has  been  in- 
stituted by  the  defendant  without  probable 


cause  and  from  malice,  causing  damage  by 
wrongful  interference  with  the  person  or 
property  of  complainant,  and  that  said  for- 
mer action  has  terminated  In  complainant's 
favor  before  suit  brought.  Carpenter,  etc, 
y.  Hanes,  167  N.  C.  551,  83  S.  E.  577;  Hum- 
phries V.  Edwards,  164  N.  C.  154,  80  S.  E. 
165;  Downing  v.  Stone,  152  N.  C.  525,  68 
S.  E.  9,  136  Am.  St  Rep.  841,  21  Ann.  Oas. 
753;  Stanford  v.  Grocery  Co.,  143  N.  0.  419, 
55  S.  E.  815;  Railroad  v.  Hardware  Co., 
143  N.  C.  54,  55  S.  E.  422. 

[2-4]  And  these,  and  authority  generally, 
is  to  the  effect  that,  while  on  the  issue  as 
to  malice,  its  existence  or  nonexistence  must 
be  determined  by  the  jury,  on  the  issue  as  to 
probable  cause  and  on  the  facts  admitted  or 
as  they  may  be  accepted  by  the  jury,  its 
existence  or  nonexistence  must  be  decided 
as  a  question  of  law  by  the  court  And  in 
this  state  the  cases  on  the  subject  hold  uni- 
formly so  far  as  noted  that,  where  in  a 
former  suit  a  trial  court  having  jurisdic- 
tion has  decided  the  essential  issues  In  tar 
vor  of  the  plaintiff  on  proper  proof  or  ad- 
mission, that  finding  is  conclusive  in  plain- 
tiff's favor  on  this  question  of  probable 
cause,  and  he  may  not  be  held  liable  in  a 
subsequent  action  for  malicious  prosecuti<Hi. 
And  the  principle  holds  though  the  verdict 
or  finding  for  plaintiff  in  the  former  suit  is 
thereafter  set  aside  or  reversed  on  appeal  or 
other  ruling  in  the  orderly  progress  of  the 
cause.  Thus,  in  Smith  r.  ThcHuas,  149  N.  O. 
100,  62  S.  E.  772,  action  for  malicious  prose- 
cution against  the  private  prosecutor  in  a 
criminal  charge  before  a  justice  of  the  peace, 
defendant  pleaded  guilty,  and  on  appeal  was 
acquitted  of  the  offense  in  the  appellate 
court.  Held,  action  would  not  lie  for  that, 
though  the  innocence  of  the  appellant  had 
been  established  by  the  final  judgment,  the 
plea  of  guilty  was  conclusive  against  him  on 
the  issue  as  to  probable  cause. 

A  like  decision  was  made  in  Price  v.  Stan- 
ley, 128  N.  C.  38,  38  S.  El  33,  where,  the  de- 
fendant having  been  convicted  in  the  jus- 
tice's court,  on  appeal  the  solicitor  of  tbe 
appellate  court,  finding  that  there  was  not 
sufficient  evidence  to  sustain  the  prosecution, 
entered  a  nol.  pros,  held  the  conviction  be- 
fore the  justice  conclusively  established  tlie 
existence  of  probable  cause.  And  in  Grif- 
fis  V.  Sellars,  20  N.  O.  p.  316,  it  was  deter- 
mined that: 

"In  an  action  for  a  malicious  prosecution,  n 
verdict  and  judgment  of  conviction  in  a  court  at 
competent  jurisdiction,  although  the  party  con- 
victed was  afterwards  acquitted  upon  an  appeal 
to  a  superior  tribunal,  is  conclusive  evidence  of 
probable  cause,  and  precludes  the  plaintiff  in  tbe 
action  for  the  malicious  prosecution  from  show* 
ing  the  contrary." 

Speaking  more  elaborately  to  the  principle* 
Chief  Justice  BufBn,  deUvering  the  opinion, 
said: 


N.a) 
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'^This  case  differs  from  that  which  was  be- 
fore the  conrt  a  year  ago  between  the  plain- 
tiffa  brother  and  the  same  defendant  (19  N.  O. 
492)  only  in  showing  more  explicitly  the  inno- 
cence of  the  plaintiff  and  the  malignant  motive 
of  the  defendant.  But  the  same  principle  gov- 
erns both,  notwithstanding  that  difference  in 
the  detail  of  the  circumstances.  The  principle 
is  that  probable  cause  is  judicially*  ascertained 
by  the  verdict  of  the  jury  and  judgment  of  the 
court  thereon,  although  upon  an  appeal  a  con- 
trary verdict  and  judgment  be  given  in  a  high- 
er court.  Our  opinion  being,  that  probable 
cause  is  judicially  established  by  those  means, 
it  follows  that  no  evidence  is  competent  to  dis- 
prove it" 

And  further  in  the  same  opinion : 

"So  in  the  present  state  of  the  case,  another 
ingredient  of  the  action,  namely,  the  want  of 
probable  cause,  which  is  as  essential  to  the 
plaintiff's  action  as  is  his  innocence,  is  com- 
pletely negatived,  because  the  proof  tiiat  satis- 
fied the  jury  and  court  then  trying  the  plaintiff 
that  he  was  guilty  must,  upon  the  ground  al- 
ready adverted  to,  be  deemed  by  another  court 
to  establish  that  there  was  then  probable 
cause." 

This  being  the  doctrine  as  it  prevails  nn- 
der  our  decisions,  we  are  all  of  opinion  that 
it  must  apply  in  protection  of  defendant  on 
the  facts  of  the  present  record,  It  appearing 
that  in  action  in  the  superior  court,  plain- 
tiff had  filed  his  complaint,  alleging  an  in- 
debtedness of  $250,  and,  farther,  that  de- 
fendant had  disposed  of  an  amount  of  per- 
sonal property  embraced  in  a  mortgage  held 
by  plaintiff  to  secure  the  debt,  with  the 
view  and  purpose  of  hindering  and  delaying 
and  defrauding  plaintiff  in  the  collection  of 
same. 

Under  the  supervision  of  a  capable  and 
learned  Jndge,  issues  as  to  the  debt  and  the 
fraud  are  submitted  to  the  jury,  verdict  ren- 
dered on  both  in  plaintiff's  favor,  and  Judg- 
ment on  the  verdict  for  the  debt  and  for 
executi<m  against  the  person  in  case  of  ex- 
ecution against  property'  is  returned  unsat- 
isfied. Ck)nsolldated  Statutes,  §  673.  This 
was  the  condition  of  the  record  at  the  time 
execution  was  issued  against  person  of  de- 
fendant after  one  against  his  property  re- 
turned unsatisfied,  and  the  arrest  made  of 
which  he  now  complains. 

True  that  later,  and  before  another  judge, 
an  order  was  entered  that  the  execution 
against  the  person  be  recalled,  and  still  later, 
a  year  or  more,  the  portion  of  the  Judgment 
directing  execution  against  the  person  was 
set  aside.  This,  however,  was  because  of  al- 
leged  irregularity,  and  in  neither  of  these 
cnibsequent  orders,  nor  in  other  portions  of 
the  record,  is  there  an  entry  or  ruling  that 
challenges,  or  purports  to  challenge,  the 
^acts  established  by  the  verdict,  or  which 
nailitates  or  weakens  its  force  and  effect  on 


the  question  of  probable  cause.  There  are 
courts  of  the  highest  respectability  and  learn* 
Ing  which  hold  that  where  a  verdict  and 
Judgment  has  been  set  aside  for  fraud,  col- 
lateral to  the  principal  cause  of  action,  and 
more  especially  where  it  is  of  such  a  nature 
as  to  have  deprived  the  original  defendant 
of  his  opportunity  to  disclose  his  case,  such 
action  will  prevent  the  operation  of  the  prin- 
ciple to  which  we  have  adverted.  See  a 
learned  discussion  of  this  subject  in  Cres- 
cent City  Live  Stock  v.  Butcher's  Union,  120 
U.  S.  141-149  et  seq.,  7  Sup.  CL  472,  30  L. 
Ed.  614 ;  18  R.  C.  L.  tit.  Malicious  Prosecu- 
tions, §§  21,  27. 

Others,  going  further,  have  held  that  the 
position  may  be  made  available  on  allega- 
tions of  such  fraud  with  adequate  proof  to 
support  them.  But  neither  of  these  positions 
are  open  to  plaintiff  on  the  present  record, 
where,  as  stated,  the  former  Judgment  was 
disturbed  on  the  ground  of  irregularity  only. 

On  the  record  and  for  the  reasons  stated, 
we  are  of  opinion  that  defendant's  motion 
for  nonsuit  should  have  been  sustained;  and 
it  is  so  ordered 

Keversed. 


(182  N.  C.  79) 

MONROE  et  al.  v.  HOLDER.    (No.  116.) 

(Supreme  Court  of  North  Carolina.    Sept.  28^ 

1921.) 

Appeal  and  error  ^=s>104— Order  afflrmlng  ao- 
f Ion  of  derk  in  refusing  to  strike  out  onler  to 
examine  defendant  not  appealable. 

An  appeal  from  an  order  affirming  the  order 
of  the  clerk  of  court  refusing  to  strike  out  an 
order  to  examine  defendant  under  C.  S.  §  dOO 
et  seq.,  will  be  dismissed  in  the  absence  of  a 
showing  that  defendant  wHl  be  prejudiced  by 
the  examination. 

Appeal  from  Superior  Court,  Lee  Coimty; 
Cranmer,  Judge. 

Action  by  J.  M.  Monroe  and  another 
against  W.  M.  Holder.  From  an  order  af- 
firming the  order  and  Judgment  of  the  clerk 
of  the  superior  court  refusing  to  strike  out 
order  for  examination  before  trial,  defendant 
appeals.    Appeal  dismissed. 

The  plaintiffs,  desiring  to  elicit  certain  in- 
formation, which  they  allege  is  not  otherwise 
obtainable  and  is  necessary  and  material 
to  enable  them  to  file  their  complaint,  sub- 
mitted the  requisite  affidavit  and  moved  be- 
fore the  clerk  for  an  order  to  examine  the 
defendant  as  provided  by  C.  S.  §  900  et  seq. 
This  was  allowed.  Whereupon,  the  defend- 
ant entered  a  special  appearance  before  the 
clerk  and  moved  to  vacate  the  order  of  ex- 
amination on  the  ground  that  it  had  been 
improvidently   and   improperly   granted. 


For  other 
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Hoyle  &  Hoyle,  of  Sanford»  for  api)ellant. 
Williams  &  Williams,  of  Sanf ord,  for  ap- 
pellees, 

BTAOY,  J.  It  appearing  tbat  the  order 
of  examination,  as  entered  by  the  derk  and 
approved  by  the  Judge,  is  based  upon  an 
affidavit,  apparently  sufficient  in  form  and 
substance^  and  there  being  no  denial  of 
the  facts  or  contrary  showing  by  the  defend- 
ant, we  must  dismiss  the  appeal  as  pre- 
mature. Pender  v.,  Mallett,  122  N.  O.  163, 
do  S.  E.  324;  Holt  v.  Warehouse  Ck>.,  110 
N.  G.  480,  21  S.  E.  919;  Vann  v.Lawrence, 
111  N.  O.  32,  15  S.  B.  1031. 

It  is  true,  in  Ward  v.  Martin,  175  N.  0. 
287,  95  S.  E.  621,  the  court,  in  its  discretion, 
entertained  an  appeal  from  an  oraer  of  this 
kind,  because  of  the  Important  questions 
presented;  but.  In  the  instant  case,  it  does 
not  appear  that  the  defendant  will  be  prej* 
udiced  or  injured  by  the  examination. 

Of  course,  as  said  in  Bailey  v.  Matthews, 
156  N.  O.  81,  72  S.  E.  92,  and  repeated  in 
Fields  y.  Ck>leman,  160  N.  C.  11,  76  S.  E.  1006: 

"The  law  wiU  not  permit  a  party  to  spread  a 
dragnet  for  his  adversary  in  the  suit,  in  order 
to  gather  facts  upon  which  he  may  be  sued,  nor 
will  it  countenance  any  attempt,  under  the  guise 
of  a  fair  examination,  to  harass  or  oppress  his 
opponent.** 

But  these  are  matters  whidi,  in  the  first 
instance,  must  be  committed  to  the  wisdom 
and  good  Judgment  of  those  who  grant  the 
orders  and  supervise  their  execution.  Until 
some  right  is  denied  or  some  wrong  is  done, 
the  defendant  should  not  be  permitted  to 
appeal  and  thus  delay  the  trial  of  the  cause. 
Holt  V.  Warehouse  Go.»  supra. 

Appeal  dismissed. 


(182  N.  C.  66) 

PROCTOR  et  al.  v.  BOARD  OF  COM'RS  OF 
NASH  COUNTY.  (No.  62.) 

(Supreme  Court  of  North  Carolina.    Sept  21, 

1921.) 

I.  Schools  and  sohool  distriots  ^s»97(3)  — > 
Bonds  that  oannot  be  paid  under  tax  limita- 
tions not  to  be  Issued. 

Bonds  for  school  improvement  purposes 
cannot  be  issued  by  coimty  board  of  commission- 
ers after  a  favorable  election  in  a  school  dis- 
trict and  on  request  by  county  board  of  educa- 
tion under  Pub.  Laws  1915,  c.  55*  when,  under 
the  Uz  limitations  (Pub.  Laws  1919,  c.  S4,  {  3), 
they  cannot  be  paid  at  maturity. 

2.  Schools  and  school  districts  <^97  (3)— Stat- 
utory provision  as  to  bond  Issues  held  to  con- 
trol   over   constitutional    provision    for   six 
months'  school. 
Although  authorities  may  provide  for  a  six 

months'  school  as  required  by  Const,  art  9,  { 


3,  if  they  undertake  to  do  so  In  the  manner  pre- 
scribed by  Pub.  Laws  1915,  c.  55,  they  must 
comply  with  the  terms  of  the  statute,  and  the 
constitutional  provision  will  not  give  them  the 
right  to  issue  bonds  when,  admittedly  under  the 
tax  limitations,  they  cannot  be  paid  at  maturity. 

Appeal  from  Superior  Court,  Nash  Coun- 
ty;   Connor,  Judge. 

Action  by  W.  H.  Proctor  and  others 
against  the  Board  of  Commissioners  of  Nash 
County.  Judgment  for  defaidant,  and  plain- 
tiffs appeaL    Srror. 

Civil  action  to  determine  the  validity  of 
certain  proposed  bonds.  The  facts  are  set 
out  in  the  Judgment  of  the  superior  court, 
which  is  as  follows: 

"This  is  a  civil  action  wherein  the  plaintiffs 
are  seeicing  a  permanent  injunction  against  the 
defendants  against  the  issuance  and  sale  of 
certain  school  improvement  bonds  of  Oak  Level 
school  district,  Nash  county,  N.  C.  ▲  tem- 
porary restraining  order  was  issued  against 
the  defendants  by  Bond,  Judge,  August  20, 
1919,  and  notice  issued  to  the  defendants  to 
appear  before  Devin,  Judge,  at  Nashville,  Au- 
gust 28,  1919,  and  show  cause  why  said  injunc- 
tion should  not  be  granted.  The  hearing  there- 
of was  continued  from  time  to  time  without  final 
disposition,  and  the  same  now  comes  on  to  be 
heard  on  this  the  1st  day  of  July,  1921,  before 
his  honor,  Geo.  W.  Connor,  resident  judge  of 
the  Second  judicial  district,  Ui  chambers  at  Wil- 
son, N.  C,  upon  motion  of  the  defendants  to 
dissolve  the  temporary  restraining  order  here- 
in issued.  After  hearing  the  complaint  and  an- 
swer and  the  aflSdavits  in  the  cause  and  the  ar- 
gument of  counsel,  it  appears  to  the  court,  and 
the  court  finds  as  a  fact: 

"(1)  That  on  or  about  Aprfl  7,  1919,  the 
county  board  of  education  of  Nash  county  filed 
with  the  board  of  county  commissioners  of  Nash 
county  a  petition  for  an  election  within  Oak 
Level  school  district  in  Nash  county  upon  the 
question    of    issuing    $20,0(X>    of    school    im- 
provement bonds  for  the  purpose  of  building  a 
schoolhouse   in    said   district   as   provided    by 
chapter  55  of  the  PubUc  Laws  of  1915  of  North 
Carolina,  and  the  said  board  of  county  com- 
missioners thereupon  ordered  an  election  to  be 
held  in  said  school  district  for  said  purpose  on 
July  22,  1919. 

"(2)  That  said  election  was  held  as  in  said 
order  and  notice  of  election  directed,  July  22, 
1919,  and  was  declared  carried;  that  the  reg- 
istration boolcs  were  closed  July  10th,  whereas 
they  should  have  remained  open  until  Saturday 
night,  July  12tb;  that  between  July  10  and  July 
12, 1919,  J.  B.  Wallace  and  W.  J.  Bunn,  qualified 
voters  of  said  district,  were  refused  registra- 
tion by  the  registrar. 

"(3)  That  there  is  no  public  high  school  main- 
tained in  said  district. 

'*(4)  That  there  is  a  community  in  said  eehool 
district  consisting  of  two  stores  and  several 
residences  Icnown  as  Westrays;  that  by  chapter 
89  of  the  Private  Laws  of  the  Special  Session 
of  1908,  the  territory  embracing  said  commu- 
nity, known  as  Westrays,  was  incorporated  un- 
der the  name  of  the  town  of  Westrays ;   that  by 
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said  act  John  C.  Lindsay  was  designated  as  may- 
or, M.  J.  Hedrick,  J.  B.  Land,  and  J.  S.  Proctor 
as  commissioners;  that  the  said  John  G.  I^d- 
say,  J.  B.  Land,  and  J.  S.  Proctor  have  each,  long 
since,  moved  from  the  territory  embraced  within 
said  act,  and  M.  J.  Hedriek  never  lived  within 
said  territory  and  that  said  town  has  not  for 
the  past  10  years  elected  any  officers  or  em- 
ployees, levied  any  taxes,  or  performed  any 
other  duty  or  exercised  any  other  privilege 
usually  performed  or  exercised  by  towns;  that 
said  community  has  had  no  hoard  of  aldermen, 
nor  other  body,  has  held  no  election  or  meet- 
ing, or  kept  any  minutes  or,  records  of  same, 
and  in  no  way  held  itself  out  to  the  public  as 
a  town,  and  has  in  no  manner  functioned  or 
attempted  to  function  as  such. 

"(5)  That  the  total  taxable  property  hi  said 
district  for  the  year  1919  was  $476,549,  and  the 
total  number  of  polls  was  177,  and  that  the  total 
amount  of  taxes  that  could  be  raised  by  the 
levy  of  the  maximum  amount  permitted  by  said 
chapter  55,  Public  Laws  of  1915,  as  limited  by 
chapter  84,  $  3»  Public  Laws  of  1919,  is  |1,- 
718.13,  which  amount  is  insufficient  to  create  a 
BitAiag  fund  for  the  retirement  of  said  bonds  at 
mat^fity  and  pay  the  interest  thereon. 

"And  upon  the  foregoing  findings  of  fact,  the 
court  is  of  the  opinion: 

"1.  That  the  irregularities,  if  any,  in  calling 
and  holding  said  election  and  in  the  registration 
of  voters,  were  cured  by  the  provision  of  chap- 
ter 133,  Public  Laws  of  1921,  and  that  there  was 
not  a  sufficient  number  of  voters  refused  reg- 
istration to  affect  the  result  of  said  election. 

"2.  That  the  community  designated  as  the 
town  of  Westrays,  witliin  said  territory  of  Oak 
Level  school  district,  is  an  incorporated  town 
within  the  meaning  and  purpose  of  chapter  55 
of  Public  Laws  of  1915. 

**S.  That  the  amount  of  taxable  proper^  with- 
in said  district  and  the  maximum  amount  of 
tax  that  can  be  raised  thereon  under  the  stat- 
ute does  not  affect  the  validifv  of  said  bonds 
but  only  affects  their  marketability. 

"Whereupon,  it  is  ordered  and  ad(Jtidged  by 
the  court  that  the  said  temporary  restraining 
order  herein  issued  be  and  the  same  is  hereby 
dissolved.  It  is  further  ordered  that  the  plain- 
tiffs pay  the  cost  of  this  proceeding,  to  be  taxed 
by  the  clerk  of  the  superior  court  of  Nash 
county.    Geo.  W.  Connor,  Resident  Judge." 

From  the  foregoing  judgment,  the  plain- 
tiffs excepted  and  appealed. 

M.  v.  Bamhill,  of  Rocky  Mount,  for  ap- 
pellants. 

Finch  &  Vaughan,  of  Nashville,  and 
rrhome  &  Thome,  of  Bocky  Mount,  for  ap- 
pellee. 

STAGY,  J.  This  case  presents  for  consid- 
eration the  old  but  ever  new  question  of  tax- 
ation. It  comes  in  the  form  of  a  proposed 
t>ond  issue,  and  we  are  asked  to  pass  upon 
tlie  validity  or  legality  of  the  same. 

The  following  are  the  objective  and  con- 
trolling facts: 

(1)  By  an  etection  held  in  Oak  Level  school 
district,  Nash  county,  N.  C,  on  or  about 
April  7,  1919,  a  bond  issue  of  $20,000  for 
school-improvement  purposes  was  approved 


by  a  vote  of  a  majority  of  the  qualified  vot- 
ers resident  in  said  district. 

(2)  Chapter  56,  Public  Laws  1915,  pro- 
vides that,  following  a  favorable  election  in 
such  district,  the  county  hoard  of  commis- 
sioners shall  issue  said  bonds,  when  request- 
ed to  do  so  by  the  county  board  of  education, 
and  further  that  said  commissioners  "shall 
thereafter  levy  a  sufficient  tax  (which  shall 
not  exceed  30  cents  on  the  $100.90  on  the 
poU)  to  pay  the  interest  on  said  bonds  and 
create  a  sluicing  fund  sufficient  to  pay  the 
principal  and  interest  on  said  bonds  when 
they  fall  due." 

3.  The  total  maximum  amount  of  taxes 
that  could  be  raised  from  the  taxable  prop- 
erty In  the  present  district,  under  the  above 
limitations,  is  insufficient  to  create  a  sink- 
ing fund  for  the  retirement  of  said  bonds 
at  maturity  and  pay  the  interest  thereon, 
as  required  by  the  law  of  1915.  Or,  to  state 
It  differently:-  In  order  to  meet  the  obliga- 
tions which  these  bonds  will  impose,  it  would 
be  necessary  to  levy  taxes  in  excess  of  the 
statutory  limitations. 

[IJ  Upon  these,  the  facts  chiefly  relevant, 
the  question  then  arises:  Will  the  law  sanc- 
tion the  issuance  of  these  bonds  when  ad- 
mittedly, under  the  tax  limitations,  they 
cannot  be  paid  at  maturity?    We  think  not. 

A  similar  question  was  presented  in  the 
case  of  Bennett  v.  Gonmilsslonera,  173  N.  G. 
625,  92  S.  E.  603,  where  the  defendant 
commissioners  of  Rockingham  county  were 
sought  to  be  enjoined  from  issuing  bonds  in 
excess  of  the  county's  ability  to  pay  under 
the  existing  tax  limitations.  The  authority 
to  issue  said  bonds  was  denied,  the  court 
saying: 


Ml 


'In  yiew  of  the  constitutional  provision  and 
the  decisions  of  the  court  construing  the  same, 
we  are  of  opinion  that  the  county  commission- 
ers of  Bockingham  county  are  without  power  to 
incur  this  indebtedness  of  $200,000,  issue  the 
negotiable  bonds  of  the  county  in  evidence  of 
their  obligation,  and  stipulate  for  a  continuing 
tax  to  pay  the  interest  and  provide  a  sinking 
fund  which  is  in  excess  of  the  established  limita- 
tions—citing Board  of  Education  v.  Com*rs,  107 
N.  C.  110,  12  S.  B.  190;  French  v.  Corners,  74 
N.  C.  692;  MiUsaps  v.  TerreU,  60  Fed.  193,  8 
0.  C.  A.  554. 

[2]  We  do  not  understand  that  article  9,  i 
3,  of  our  state  Constitution,  is  invoked  as 
bearing  upon  the  questions  presented  by  this 
appeal;  or,  at  least,  it  does  not  so  appear 
on  the  record.  But  even  if  such  were  the 
case,  it  has  been  held  with  us  that,  where 
the  Legislature  has  prescribed  a  method  of 
procedure  of  this  kind,  and  such  procedure 
is  sought  to  be  followed,  the  statutory  provi- 
sions on  the  subject  are  controlling.  Hen> 
dersonviUe  v.  Jordan,  150  N.  C.  35,  63  S.  E. 
167 ;  Comrs.  v.  Webb  &  CJo.,  148  N.  O.  120, 
61  S.  E.  670;  Bobinson  v.  Goldsboro,  135 
N.  O.  882,  47  S.  B.  462.  Indeed,  in  certain 
instances,   the  le^slative  method   and   ^^^ 
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requirements  thereof,  whether  expressed  in  | 
permissive  or  mandatory  terms,  are  declared 
to  be  exclusive  and  binding  upon  those  who 
are  chargeable  with  the  execution  of  such 
powers.  Ellison  v.  Williamston,  152  N.  C. 
147,  67  S.  E.  255;  Wadsworth  v.  Concord,  133 
N.  C.  587,  45  S.  E.  948. 

The  authorities,  of  course,  may  provide 
for  a  six  months*  school,  as  required  by 
the  constitutional  provision  above  mentioned ; 
but,  if  they  undertake  to  do  so  in  the  man- 
ner prescribed  by  chapter  55,  Public  Laws 
1915,  they  must  comply  with  the  terms  of 
the  statute.  And  it  would  seem  that  the 
statutory  method  is  exclusive  where  district 
bonds  are  sought  to  be  issued  for  such  pur- 
pose. However,  this  latter  question  is  not 
before  us  for  decision,  as  the  defendants 
are  proceeding  under  the  statute.  Trustees 
V.  Pruden,  179  N.  O.  619,  103  S.  B.  369. 

In  Ck>m'rs  v.  State  Treasurer,  174  N.  G. 
141,  93  S.  E.  482,  2  A.  L.  R.  726,  it  was  said 
that— 

"An  obligation  of  this  kind  imports  a  liability 
to  taxation,  and  in  case  of  a  subordinate  mu- 
nicipal corporation,  it  means  that  payment  can 
be  coerced  [if  the  bonds  be  valid]  and  that  all 
the  taxable  values  therein  may  be  made  avail- 
able on  the  claim.*' 

In  support  of  this  position,  the  following 
was  quoted  with  approval  from  People  v. 
Township  Board  of  Salem,  20  Mich.  452,  4 
Am.  Rep.  400: 

"The  exercise  by  a  municipal  corporation  of 
the  power  to  pledge  its  credit  is  an  incipient 
step  in  the  exercise  of  the  power  of  taxation, 
and  unless  the  object  to  be  promoted  be  such  as 
may  be  provided  for  by  taxation,  the  power  to 
make  the  pledge  does  not  exist,  and  the  Leg- 
islature cannot  confer  it." 

And  we  may  add  that,  where  a  bond  issue 
is  proposed  in  excess  of  the  taxing  power  to 
care  for  the  payment  of  said  bonds,  though 
for  a  legitimate  purpose,  the  right  to  issue 
the  same  is  not  to  be  found  within  the  pale 
of  the  law.  The  authority  to  issue  bonds, 
or  pledge  the  faith  and  loan  the  credit  of 
a  subordinate  political  subdivision  of  the 
state,  is  limited  by  its  ability,  under  the  law, 
to  provide  for  the  ultimate  payment  of  said 
obligations.  This  is  the  point  up  to  which 
it  may  be  permitted  to  go,  but  beyond  which 
the  law  does  not  sanction.  To  hold  other- 
wise would  be  to  assert  a  legal  proposition 
which,  to  say  the  least,  is  doubtful  in  morals. 

There  has  been  no  sale  of  the  present 
bonds,  and  the  appeal  presents  no  question 
with  respect  to  the  rights  of  innocent  third 
parties,  or  purchasers  for  value  without 
notice.  The  legality  of  the  issue  is  raised 
upon  objection  by  plaintiffs  who  are  residents 
and  property  owners  in  said  district. 

The  case  of  Com'rs  v.  MacDonald,  McKoy 
&  Co.,  148  N.  C.  125,  61  S.  E«  643,  is  not  at 
variance  with  the  principle  here  declared; 
for  the   chief  question   there  debated  and 


decided  was  whether  a  county,  which  had 
been  authorized,  with  the  approval  of  a  pop- 
ular vote,  to  issue  certain  bonds,  could  levy 
a  tax,  in  excess  of  the  constitutional  limita- 
tion, to  provide  for  their  payment,  with  in- 
terest, in  the  absence  of  express  legislative 
authority.  But  it  does  not  appear  that  such 
a  tax  was  necessary  to  meet  the  obligations 
incurred  by  said  bonds.  The  fact  was  not 
,there  established  as  here  admitted.  This  is 
made  clear  from  the  Judgment  of  the  superior 
court  as  set  out  in  the  record  of  that  case, 
from  which  the  following  is  taken: 

"And  (the  court)  being  further  of  the  opin- 
ion that  the  said  board  of  commissioners  have 
authority  to  levy  tax  sufficient  to  pay  the  in- 
terest on  said  bonds,  and  to  provide  a  sinking 
fund  for  the  payment  of  the  principal  thereof, 
at  maturity,  and  that  said  board  can  be  com- 
pelled, by  mandamus,  to  levy  such  tax,  upon  its 
refusal  so  to  do,*'  etc. 

The  bonds  were  declared  valid;  and  It 
does  not  appear  that  a  levy  in  excess  of  the 
constitutional  limitation  was  necessary  to 
meet  payment,  the  court  saying  that  a  tax 
up  to  this  limit  might  be  compelled  by  man- 
damus, if  need  he.  This  restricted  tax  seems 
to  have  been  sufficient  Hence,  the  crucial 
point  now  presented  was  not  decided  in  Mac- 
Donald's  Case,  nor  was  It  before  the  court  in 
Trustees  v.  Pruden,  supra.  These  cases  are 
thus  distinguishable. 

We  are  not  impressed  with  the  argument, 
or  contention,  that  the  inability  to  provide 
for  the  payment  of  said  bonds  affects  only 
their  marketability  and  not  their  validity. 
The  authority  to  issue  the  proposed  bonds 
is  derived  from  the  statute,  and  its  lim- 
itations are  equally  as  effective  and  curbing 
as  its  enabling  provisions  are  life-giving. 
Therefore,  where  the  territory  embraced  in 
a  given  district  is  too  small,  under  the  limi- 
tations of  the  statute,  to  provide  for  the 
payment  of  the  bonds,  in  the  amount  pro- 
posed, and  this  fact  is  affirmatively  establish- 
ed prior  to  a  sale  of  the  bonds,  we  must 
deny  the  authority  to  embark  upon  such  an 
enterprise.  In  the  instant  case,  the  amount 
of  bonds  proposed  is  too  large,  considering 
the  taxable  values  within  the  territorial  lim- 
its of  the  school  district.  The  undertaking, 
as  it  appears  on  the  record,  is  top-heavy  and 
wanting  In  self-sufficiency,  for  which  reason 
the  law  must  withhold  its  approval 

Again,  as  said  in  Lang  v.  Land  &  Develop- 
ment Co.,  169  N.  C.  662,  86  S.  E.  599: 

"It  is  no  answer  to  this  position  that,  in  the 
particular  case  before  us,  no  harm  is  likely  to 
occur  or  that  the  power  is  being  exercised  in  a 
considerate  or  benevolent  manner,  for  where 
a  statute  is  being  squared  to  requirement  o£ 
constitutional  provision  [or  where  the  contem^ 
plated  action  of  a  governing  body  is  being  squar* 
ed  to  statutory  regulations],  it  is  what  the  la^w^ 
authorizes,  and  not  what  is  .being  presently 
done  under  it,  that  furnishes  the  proper  tes^ 
of  its  validity/' 
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The  statute  provides  that  an  election  of 
this  kind  may  be  held  in  any  school  district 
*'whlch  embraces  an  incorporated  town  or 
city,  or  in  which  there  is  maintained  a  public 
high  school."  It  is  admitted  that  the  pres- 
ent district  contains  no  high  school;  and  it 
is  very  doubtful  as  to  whether  "Westrays" 
is  such  an  incorporated  town  within  the 
meaning  and  purpose  of  chapter  55,  Public 
Laws  1915.  But  for  reasons,  otherwise  suf- 
ficient, we  do  not  now  pass  upon  this  point 
as  it  is  imnecessary  to  do  so. 

Upon  the  facts  as  found,  the  temporary 
restraining  order  should  have  been  made 
permanent,  and  this  will  be  certified  to  the 
superior  court 

Error. 


(117  s.  C.  44) 

TEMPLETON  V.  CHARLESTON  &  W.  C.  RY. 

CO.     (No.  10709.) 

(Supreme  CJourt  of  South  Carolina*     Sept  14, 

1921.) 

1.  Trial  ^=> 1 78— Conflicting  evidence  not  oon« 
sidered  on  motion  to  direct  verdict. 

On  motion  to  direct  verdict  for  defendant, 
only  the  facts  fairly  inferable  from  plaintiffs 
evidence,  without  regard  to  conflict  raised  by 
defendant's  evidence,  is  to  be  considered. 

2.  Master  and  servant  ^=»289  (39)— Contribu- 
tory negligence  as  proximate  cause  of  injury 
to  brakeman  hold  question  for  Jury. 

There  being  evidence  that  cars  put  on  a 
jridetrack  were  left  without  the  brakes  being 
set  by  order  of  the  conductor,  direction  of  ver- 
dict  for  defendant  railroad  in  an  action  for 
injury  to  the  brakeman  from  the  cars  rolling 
down  to  the  main  track,  asked  on  the  ground 
that  his  negligence  was  the  sole  proximate 
cause  of  the  accident,  was  properly  refused. 

3.  Trial  ^s9 1 78— Testimony  not  treated  as  un- 
reasonable on  motion  for  directed  verdict 

Testimony  of  several  witnesses,  that  the 
conductor  ordered  cars  left  on  a  sidetrack 
"Without  the  brakes  being  set  will  not  be  dis- 
regiirded  as  unreasonable  on  motion  to  direct 
yerdict 

4.  Appeal  and  error  ^=> 1 050 (I)— Admission  of 
hearsay  in  view  of  its  nature  held  harmless. 

Admission,  in  action  for  injury  to  a  brake- 
man  in  a  railroad  accident,  of  testimony  of  his 
■witness  that  he  heard  a  railroad  man  whom  he 
did  not  know,  say  that,  while  he  was  not  at 
fault,  he  expected  to  lose  his  job,  was  harm- 
less, it  being  rather  exculpatory,  and  not  incul- 
patory of  any  one. 

5.  Evidence  <$=»i23(il),  317(8)— Testimony  of 
what  witness  heard,  said  some  time  after  the 
accident,  hearsay,  and  not  res  gestsB. 

Testimony  of  plaintiff's  witness  in  an  action 
for  injury  to  a  brakeman,  that  he  heard  the 
engineer  10  or  15  minutes  after  the  accident 
say  that  the  conductor  caused  the  collision  by 
an  order  he  gave  to  plaintiff,  was  hearsay  and 
not  part  of  tiie  res  gestee. 


6.  Appeal  and  error  ^=»I03I  (3)— Improper  ad- 
mission of  evidence  of  some  probative  force 
presumptively  prejudicial. 

Admission  of  improper  evidence  of  some 
probative  force  on  a  material  issue  of  fact  is 
presumptively  prejudicial. 

7.  Appeal  and  error  ^ss>  1053  (2)— Error  In  ad- 
mission of  evidence  held  not  cured  by  dlreo- 
fion  to  strike  and  disregard. 

Error  in  admitting  evidence  of  statement 
of  engineer  some  time  after  the  accident  to 
plaintiff  brakeman,  that  the  accident  .was  due 
to  the  fault  of  the  conductor  in  calling  plain- 
tiff brakeman  down  from  the  car,  on  the  estab- 
lishment of  which  fact  plaintiff's  case  depend- 
ed, held  not  cured  by  the  judge  later  directing 
the  stenographer  to  strike  out  '*8uch  declara- 
tions as  the  engineer  and  conductor  made"  and 
then  telling  the  jury,  ''Don't  consider  that  tes- 
timony tiiat  I  told  the  stenographers  to  strike 
out" 

8.  Appeal  and  error  ^=9206(1) —Not  appel* 
iant's  duty  to  call  trial  Judge's  attention  ta 
insufHoiency  of  withdrawal  of  evidence. 

That  appellant  may  complain  that  the  prej* 
ndice  from  admission  of  improper  evidence  was 
not  removed,  it  was  not  necessary  that  he 
should  have  called  the  trial  judge's  attention 
to  the  insufficiency  of  his  withdrawal  thereof 
from  the  jury's  consideration. 

9.  Trial  ^=9256(13)— Clearer  instruction,  If  de- 
sired, should  be  requested. 

If  the  instruction  as  to  the  rule  for  diminu- 
tion of  damages  under  the  federal  Employers' 
LiabUity  Act  (Comp.  St.  (§  8657-8665)  m  case 
of  contributory  negligence  be  thought  not  suffi- 
cient, request  for  further  instruction  should  be 
made. 

10.  Negllgenoo  ^s»  1 01— Recovery  under  federal 
Employers'  Liahlllty  Act  not  barred  by  gross 
oontributory  negligence. 

Under  the  federal  Bmployers'  liability  Act 
(Comp.  St.  §§  8657--8065),  all  recovery  is  not 
barred  by  the  fact  of  the  employee's  contribu- 
tory negligence  being  gross  and  that  of  the 
employer  being  slight. 

Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  OtMirt 
of  Allendale  County ;  I.  W.  Bowman,  Judge. 

Action  by  Isaac  Templeton  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  remanded 
for  new  trial. 

F.  B.  Grler,  of  Greenwood,  and  Harley  & 
Blatt,  of  Barnwell,  for  appellant 

Henry  C.  Roney  and  J.  J.'  Jones,  both  of 
Augusta,  6a.,  and  J.  Henry  Johnson,  of 
Allendale,  for  respondent 

COTHRAN,  A.  J.  This  is  an  aiypeal  from 
a  Judgment  of  $5,000,  entered  upon  a  verdict 
in  favor  of  the  plaintiff,  on  account  of  per- 
sonal injuries  sustained  by  him  in  a  colllsiOD 
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between  the  engine  upon  which  he  was  tem- 
porarily riding  and  a  string  of  box  cars, 
which  had  been  placed  upon  a  side  trad^  and 
which  ran  down  the  side  track,  "side-wiping" 
the  engine  on  the  main  line  as  it  passed  the 
switch.  The  injury  occurred  near  Appleton, 
in  Allendale  county,  on  December  14,  1917. 
The  trial  was  before  Judge  Bowman  and  a 
Jury  at  Allendale,  February  4,  1920.  At  the 
close  of  all  of  the  evidence  the  defendant 
moved  for  a  directed  verdict  in  its  fqvor  ui)on 
the  ground  that  the  plaintifTs  self-negligence 
(sic?)  wses  the  "direct  and  proximate  cause  of 
his  injury.*'  The  plaintiff  was,  at  the  time 
of  his  Injury,  a  brakeman  employed  by  the 
defendant,  and  was  then  engaged  in  inter- 
state commerce;  facts  that  require  the  ap« 
plication  of  the  Employers'  Liability  Acts  of 
Congress  (Oomp.  St.  §S  8657-8665). 

The  appeal  involves  three  subjects  of  con- 
sideration: (1)  The  motion  for  a  directed 
verdict;  (2)  the  admission  of  certain  testi- 
mony;  (3)  the  Judge's  charge. 

[1,2]  t  The  Motion  for  a  Directed  Fer- 
diof.— The  evidence  on  behalf  of  the  plaintiff, 
with  every  reasonable  inference  in  his  favor 
that  may  be  drawn  therefrom,  shows  the 
following  facts:  The  freight  train  with  30. 
odd  cars  left  Augusta,  Ga.,  on  the  morning 
of  December  14,  1917,  bound  for  Yemasee, 
S.  C,  with  the  usual  complement  of  em- 
ployees, the  plaintiff  being  a  brakeman;  the 
train  stalled  at  a  hill  a  few  miles  from  Apple- 
ton,  a  station  between  Augusta  and  Allen- 
dale; it  became  necessary  to  detach  the 
engine  and  12  cars,  run  them  down  to  Apple- 
ton,  pass  the  depot,  and  back  them  Into  a 
side  track  at  a  switch  a  few  hundred  yards 
beyond ;  the  plaintiff  went  with  the  detached 
portion  of  the  train ;  arriving  at  the  switch 
the  plaintiff  turned  it  for  the  side'  track 
and  the  cars  were  backed  in;  the  plaintiff 
mounted  the  lead  car  of  the  cut  of  cars  for 
the  purpose  of  fixing  the  brakes  to  prevent 
them  running  back  on  the  main  line;  he  had 
never  worked  upon  this  side  track  before, 
and  knew  nothing  of  the  grade;  as  a  matter 
of  fact,  the  side  track  was  on  a  down  grade 
in  the  direction  of  the  switch;  as  he  had  his 
hands  on  the  brake  wheel  to  put  on  the 
brakes,  the  conductor  called  to  him  that  the 
cars  would  stand  all  right  without  setting 
the  brakes — to  hurry  up  and  come  down, 
that  a  passenger  train  was  almost  due,  and 
they  must  get  the  part  of  the  train  left  at 
the  hill  into  the  side  track  out  of  its  way; 
in  the  meantime  the  engine  had  pulled  out 
on  the  main  line  and  stopped  below  the 
switch,  tliat  the  switch  might  he  turned  to 
the  main  line  for  the  return  trip  to  where 
the  other  cars  had  been  left;  the  plaintiff 
obeyed  the  direction  of  the  conductor,  came 
down  off  of  the  cars  without  setting  the 
brakes,  and*  while  in  the  act  of  boarding 
the  engine  as  it  passed  the  switch,  was 
caught  between  the  engine  and  the  cars 
which  had  escaped*  and*  rolling  down  the 


side  track,   "side-wiped**  the  engine  at  or 
near  the  switch. 

Many  of  the  facts  above  detailed  are  dis- 
puted by  the  defendant,  but  the  above  state- 
ment is  based  upon  the  facts  which  are 
fairly  inferable  from  the  plaintiff's  testi- 
mony, without  regard  being  had  to  such  con- 
flict, as  we  understand  the  rule  to  be  Id 
such  motions. 

No  question  Is  raised  in  the  ground  of  the 
motion  as  to  the  contributory  negligence  of 
the  plaintiff,  which,  under  the  liability  acts, 
could  be  so  urged,  nor  as  to  the  assumption 
of  the  risk  by  the  plaintiff;  the  only  ground 
for  the  motion  is  that  the  negligence  of  the 
plaintiff  was  the  sole  proximate  cause  of 
the  injury. 

Such  a  conclusion  would  be  Impossible 
from  these  facts  if  established  to  the  satis- 
faction of  the  Jury.  The  most  that  the  de- 
fendant could  possibly  be  entitled  to  would 
be  the  submission  to  the  Jury  of  the  issue 
whether  or  not,  upon  the  establishment  of 
the  truth  of  such  facts,  its  negligence  ought 
to  be  concluded  by  the  jury;  and,  if  so,  the 
further  issue  whether  or  not  the  plaintiff 
was  gruilty  of  contributory  negligence  or  as- 
sumption of  risk,  in  obeying  an  order  so  ob- 
viously fraught  with  peril  that  a  person  of 
ordinary  prudence  would  not  have  undeiv 
taken  to  obey  it 

The  conductor  was  the  master  of  the  train 
--the  alter  ego  of  the  railroad  company;  It 
was  the  duty  of  the  plaintiff  to  obey  his 
orders;  if  he  knew  that  the  side  track  was 
on  a  down  grade,  he  knew  that  without 
brakes  the  cars  would  roll  down  the  track 
onto  the  main  line;  if  he  ordered  the  plain- 
tiff not  to  set  the  brakes,  it  was  an  act  of 
negligence;  If  the  plaintiff  knew  these  facts 
— knew  of  the  defects  and  appreciated  the 
danger — ^he  assumed  the  risk,  unless  he 
acted  upon  the  orders  of  the  representative 
of  the  master  on  the  spot,  under  circum- 
stances which,  as  above  stated,  would  not 
charge  him  with  negligence  in  obeying  a 
dangerous  order. 

Unfortunately  for  the  defendant,  s<^.,  far 
as  this  motion  is  concerned,  tlie  inference  of 
its  negligence  is  against  it,  and  the  inference 
of  the  plaintiff's  freedom  from  both  contrib- 
utory negligence  and  assumption  of  the  risk 
is  in  his  favor. 

[3]  We  are  asked  to  hold  that  the  ex- 
planation given  by  the  plaintiff  pf  his  failure 
to  set  the  brakes  is  so  absurd  and  unreason- 
able as  not  to  amoimt  to  even  a  scintilla  of 
evidence;  that  it  is  without  even  a  probabil- 
ity that  the  conductor  should  have  given 
such  an  order.  The  reasonableness  or  prob- 
ability of  the  truth  of  testimony  is  not  the 
test  of  its  admissibility.  The  plaintiff  and 
several  witnesses  testified  that  such  an  order 
was  given  by  the  conductor.  It  was  denied 
by  the  conductor;  aad  this  is  an  issue  of 
fact  for  the  jury. 

We  think,  therefore,  that  the  circuit  Juds^ 
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was  right  in  refusing  to  direct  a  yerdict  for 
the  defendant 

[4]  2.  The  AdmUHan .  of  Certain  TeaH- 
many. — ^The  testimony  objected  to  was  that 
of  two  witnesses,  Osle  Bing  and  N.  H. 
Walker,  offered  hy  the  plaintiff.  Walker 
was  allowed  to  testis  that  he  heard  some 
one — a  railroad  man  whom  he  did  not  know 
— say  that,  while  he  was  not  at  f  anlt,  he  ex- 
pected to  lose  his  Job;  that  he  wonld  ngt 
hare  had  the  accident  happen  for  $1,000. 
The  circuit  Judge  allowed  the  testimony, 
over  the  defendant's  objection,  with  the 
reservation  that  he  would  strike  it  out  if, 
upon  consideration,  he  should  determine  that 
it  was  inadmissible.  The  defendant's  ob- 
jection to  the  testimony  was  that  it  wiCs 
hearsay,  and  not  a  part  of  the  res  gestae. 
While  the  testimony  was  clearly  inadmis* 
sible,  the  substance  of  it  was  rather  exculpa- 
tory of  himself  than  otherwise,  and  not 
inculpatory  of  any  one.  The  admission  of 
it  was  therefore  harmless,  and  need  not  be 
further  considered. 

[6]  The  testimony  of  Bing,  however,  was 
quite  different.  He  was  allowed  to  testify 
that  he  heard  the  engineer  say,  10  or  15 
minutes  after  the  accident,  that  he  was 
going  to  lose  his  Job,  that  the  conductor 
caused  the  collision  by  calling  to  the  plain- 
tiff to  come  down  from  the  car.  Before  the 
testimony  was  allowed,  the  defendant  ob- 
jected, upon  the  ground  that  the  declaration 
sought  to  be  put  in  evidence  was  not  a  part 
of  the  res  gestae.  The  circuit  Judge  sus- 
tained the  position  thus  taken,  but  upon  the 
suggestion  of  counsel  for  plaintiff,  "Inasr 
much  as  we  charge  this  injury  to  the  negli- 
gence of  the  conductor  and  the  engineer,  we 
contend  that  a  statement  made  by  the  en- 
gineer as  to  whose  fbult  it  was  is  compe- 
tent,** he  ruled:  '1  am  going  to  let  it  come 
in  right  upon  that  point."  No  reservation 
was  made  by  the  circuit  Judge  that  he 
would  strike  it  out  if,  upon  consideration, 
he  should  determine  that  it  was  inadmish 
sible,  as  he  did  with  reference  to  the  testi- 
mony of  Walker. 

Two  other  witnesses  were  put  up  by  the 
plaintiff  upon  the  fkcts  of  the  case^  and 
then  the  witness  Walker  was  put  up.  Aft- 
er the  conclusion  of  his  testimony,  in  which 
the  statements  referred  to  above  were  al- 
lowed, the  court  adjourned  for  the  night. 
Immediatcfly  upon  convening  the  next  morn- 
ing the  following  occurred: 

"The  court:  Mr.  Stenographer,  after  consid- 
ering the  matter,  I  want  you  to  strike  out  such 
declarations  as  the  engineer  ahd  conductor 
made.  I  will  rule  it  out.  *  *  *  Qentlemen 
of  the  Jury,  don't  consider  that  testimony  that 
I  told  the  stenographer  to  strike  out  a  while 
Iftat  is  out  of  the  case." 


should  not  have  allowed  it  to  go  to  the  Jury 
at  all,  and  that  the  error  was  not  cured  by 
directing  the  Jury  the  next  morning  not'  to 
consider  it;  (2)  that  in  his  remarks  to  the 
stenographer  in  the  presoice  of  the  Jury,  and 
in  directing  them  to  disregard  the  testimony, 
he  assumed  as  a  fact  that  declarations  had 
been  made  by  the  engineer  and  conductor. 

The  testimony  was  inadmissible  and  out  of 
the  case  for  three  reasons:  (1)  It  was  hear- 
say, and  not  a  part  of  the  res  gestse  (Aik&Di 
V.  Telegraph  Ck>.,  5  S.  G.  869;  Piedmont  Ca 
V.  By.  Co.,  19  S.  O.  363 ;  Petrle  v.  Ry.  Co.,  27 
S.  O.  64,  2  S.  a  837;  Oarrick  t.  Ry.  Co.,  63 
S.  C.  448,  81  8.  B.  334,  69  Am.  St  Rep.  874; 
SaUey  v.  Ry.  Co.,  62  S.  C.  129,  40  S.  B.  Ill); 
(2)  the  circuit  Judge  distinctly  ruled  that  it 
was  not  a  part  of  the  res  gestae,  and  there  is 
no  exception  to  his  ruling;  (8)  he  subse- 
quently ruled  it  out  altogether,  and  there  is 
no  exception  to  that  ruling. 

[6]  It  follows  as  a  legal  presumption  that 
the  admission  of  improper  testimony  of  some 
probative  force  upon  a  material  issue  of  fact 
In  the  case  is  preJudldaL  The  question  pre- 
sented in  this  appeal  is  whether  or  not  this 
presumption  has  been  overcome.  Has  the 
error  been  cured  by  the  effort  of  the  circuit 
Judge  to  correct  it? 

[7]  No  clearer  statem^t  of  the  guiding 
principles  in  determining  this  issue  can  be 
found  than  that  made  by  this  court  in  Cable 
Piano  Co.  V.  R.  Co.,  94  S.  O.  143,  77  S.  E. 
868: 


««i 


The  appellant  takes  two  positions  in  refer- 
ence to  this  matter:  (1)  That,  the  testimony 
b^ng  plainly  inadmissible,  the  circuit  Judge 


It  certainly  will  not  do  to  lay  down  the 
rule  that,  in  every  case,  where  incompetent  or 
irrelevant  testimony  is  admitted,  and  after- 
wards stricken  out,  with  proper  instructions 
from  the  court  to  the  jury  to  disregard  it,  a 
new  trial  must  be  granted.  On  the  other  hand, 
it  would,  perhaps,  be  equally  unsafe  to  say 
that  in  no  such  case  should  a  new  trial  be 
granted.  The  character  of  the  testimony,  the 
circumstances  under  which  it  wais  offered  and 
admitted,  the  nature  of  Uie  case  being  tried, 
the  other  testimony  in  the  case,  and  perhaps 
other  matters  which  might  be  suggested,  should 
be  considered  by  the  court  In  deciding  whether 
the  party  against  whom  such  testimony  was 
admitted  was  so  prejudiced  thereby  as  to  call 
for  the  exercise  of  the  diaeretlon  to  grant  a 
new  triaL" 

The  "charactev  of  the  case,"  "the  dreom- 
atances  under  which  it  was  offered  and  ad- 
mitted," '^he  nature  of  the  case  being  tried," 
"the  other. testimony  in  the  case,"  and,  we 
may  be  permitted  to  add,  tiie  effectLveness  of 
the  withdrawal,  should  be  considered,  etc 

The  plaintiff's  case  depends  absolut^y  up- 
on his  establishing  the  fact  that,  after  he 
mounted  the  car  to  set  the  brakes,  presum- 
ably knowing,  or  at  leaat  believing,  that  it 
was  necessary  to  do  so  to  pr^ent  them  from 
rolling  out  of  the  side  tnu^,  with  his  hands 
on  the  brakewheel  for  that  purpose,  he  was 
caJUed  away  from  that  duty  by  the  conductor, 
who  told  him  that  the  cars  would  stand  aU 
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right  without  setting  the  brakes;  to  hurry 
up  and  come  down;  that  a  passenger  train 
was  almost  due,  and  that  they  must  get  the 
part  of  the  train  left  at  the  hlU  Into  the  side 
track,  out  of  its  way. 

The  testimony  of  Bing,  to  the  effect  that 
the  engineer  declared  that  the  accident  was 
due  to  the  fault  of  the  conductor  in  calling 
the  plaintiff  down  from  the  car,  was  directed 
at  the  rery  nerve  of  the  plaintiff's  case; 
nothing  could  have  been  so  effective  as  lay- 
ing the  fault  at  the  door  of  the  representa- 
tive of  the  defendant  on  the  spot — the  alter 
ego  of  the  railroad  company — ^particularly  in 
view  of  the  erroneous  ground  upon  which  the 
testimony  was  admitted — that,  as  the  plain- 
tiff charged  the  injury  to  the  negligence  of 
the  conductor  and  engineer,  the  statement  of 
the  engineer  as  to  whose  fault  it  was  should 
be  allowed.  If  the  action  had  heen  against 
the  engineer  and  conductor,  and  not  against 
the  railroad  company,  the  declarations  of  the 
engineer  exculpating  himself  and  Inculpating 
the  conductor  would  not  have  been  admissi- 
ble. 

The  circumstances  attending  the  withdraw- 
al of  the  testimony  from  the  Jury's  consider- 
ation show  an  entirely  Inadequate  eiplana- 
tion  and  correction  of  the  error.  The  re- 
marks of  the  circuit  Judge  were  addressed, 
in  the  first  Instance,  not  to  the  Jury,  who 
were  supposed  to  receive  the  explanation  and 
correction,  but  to  the  stenographer,  the  cleri- 
cal arm  of  the  court,  whose  duty  it  was  to 
take  down  the  entire  proceedings  of  the  trial, 
and  to  strike  out  nothing,  even  upon  the  or- 
der of  the  circuit  judge.  It  cannot  be  assum- 
ed that  the  Jury  would  give  the  same  atten- 
tion to  a  direction  by  the  Judge  to  the  stenog- 
rapher that  they  would  give  to  a  direct,  ex- 
plicit explanation  and  correction  given  by 
him  to  them.  The  instruction  given  to  them 
was  simply  by  reference  to  what  he  had  di- 
rected the  stenographer  to  do ;  whether  they 
heard  it,  heeded  it,  or  understood  It  is  a  mat- 
ter of  conjecture.  The  erroneous  testimony 
was  not  identified,  as  it  should  have  been,  by 
the  name  of  the  witness  and  the  substance  of 
bis  testimony,  with  an  explanation  to  the 
Jury  of  the  error  in  admitting  it,  and  a  direc- 
tion to  erase  it  from  their  minds;  the  only 
identification  indicated  was  erroneous,  for 
there  were  no  declarations  of  the  conductor 
testified  to,  and  the  remarks  of  the  circuit 
Judge  assumed  the  fact  that  declarations  had 
been  made;  not  that  they  had  simply  been 
testified  to. 

[8]  It  might  be  suggested  that  it  was  the 
duty  of  the  appellant  to  call  the  circuit 
Judge's  attention  to  the  insufficiency  of  his 
withdrawal  of  the  testimony  from  the  consid- 
eration of  the  Jury.  We  do  not  conceive  that 
such  was  the  duty  of  the  defendant.  If  an 
error  in  the  admission  of  the  testimony  was 
made,  as  must  be  conceded,  It  was  as  much 
the  duty  of  the  circuit  Judge  to  correct  tt 


properly  as  to  correct  it  at  aU,  and  as  much 
the  duty  of  the  plaintiff's  counsel  to  see  that 
that  was  done  as  of  the  defendant's.  While 
it  is  a  salutary  rule  that  an  attorney  should 
not  be  allowed  to  sit  silent  under  an  error 
which  he  ought  to  correct  and  take  the  chanc- 
es of  a  favorable  verdict  or  an  appeal,  this 
rule  will  apply  in  the  present  case  to  the  op- 
posing counsel  as  well ;  he  should  not  be  al- 
lowed to  sit  silent  under  an  inadequate  with- 
drawal and  take  the  chances  of  an  imperfect 
effaoement  of  the  testimony.  The  high  char- 
acter of  the  attorneys  on  both  sides  of  this 
case  forbids  the  imputation  of  an  unworthy 
motive  to  either;  we  are  discussing  the  mat- 
ter entirely  in  the  abstract. 

The  proponent  of  evidence  vouches  for  its 
admissibility,  and  the  utmost  good  faith  is 
expected  of  him.  The  propounding  of  an 
improper  question,  to  which  objection  is  sus- 
tained, may  lodge  in  the  minds  of  the  Jury  a 
possible  answer,  the  effect  of  which  may  be 
difficult  to  eradicate;  certainly,  an  improper 
question  allowed  to  be  answered  is  worse; 
and  where  the  proponent  has  brought  about 
this  condition,  he  cannot  Justly  complain  that 
his  adversary  has  not  been  alert  and  efiSdent 
in  his  efforts  to  neutralize  the  error. 

In  the  case  of  Rookard  v.  Ry.,  84  S.  G.  190, 
65  S.  B.  1047,  27  L.  R.  A.  (N.  S.)  435,  137 
Am.  St.  Rep.  839,  certain  inadmissible  testi- 
mony was  given  before  objection  was  made. 
This  court  held  that  there  was  no  error  in  al- 
lowing it  to  remain  in  until  counsel  could 
have  the  opportunity  to  present  the  authori- 
ties, *'for  all  the  harm  that  could  be  dooe 
by  its  getting  to  the  Jury  had  already  been 
done." 

"Nor  can  we  say  that  the  error  was  cured  by 
its  'admission,  subject  to  objection.'  That 
may  be  done  in  some  cases  when  the  court  is  to 
pronounce  tlie  judgment.  But,  in  a  trial  by 
jury,  such  evidence  may  have  its  effect  sim- 
ply by  being  admitted  at  all."  National  Bank 
V.  Anderson,  82  8.  O.  538,  547,  11  S.  B.  379, 
383. 

The  circumstances  under  which  the  testi- 
mony was  admitted  and  the  nature  of  the  tes- 
timony were  calculated  to  make  a  deep  im- 
pression upon  the  minds  of  the  Jury,  and  so 
lasting  as  not  to  be  effaced  ezc^t  by  an 
equally  careful  and  impressive  ezplanatton 
and  correction. 

We  have  already  referred  to  the  impor- 
tance of  the  Issue  of  fact  to  which  the  testi- 
mony was  directed.  When  the  question  of 
admissibility  of  the  testimony  came  up,  it 
appearing  that  the  declarations  of  the  engi- 
neers were  made  some  10  or  15  minutes  aft- 
er the  collision  occurred,  the  circuit  Judge 
promptly  ruled  that  it  was  not  a  part  of  the 
res  gestae;  but,  responding  to  the  suggestion 
of  counsel  for  the  plaintiff  that,  as  the  case 
rested  upon  the  negligence  of  the  conductor 
and  engineer,  the  statement  of  the  engineer 
as  do  tlie  responsible  cause  of  the  ooUisio^ 
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was  admissible,  the  circuit  Judge,  after  ar- 
gument of  counsel,  admitted  the  testimony 
upon  that  ground.  The  impression  created 
by  this  ruling,  which  was  never  corrected, 
except  inferentially,  necessarily  was  very 
great 

After  stating  the  general  rule  that  errors 
are  cured  by  withdrawal,  the  court,  in 
Throckmorton  v.  Holt,  180  U.  S.  552,  667,  21 
Sup.  Ct.  474,  480  (45  L.  Ed.  663),  an  exceed- 
ingly interesting  case,  says: 

"Bat  yet  there  may  be  instances  where  such 
a  strong  impression  has  been  made  upon  the 
minds  of  the  Jury  by  illegal  and  improper  tes- 
timony that  its  subsequent  withdrawal  will  not 
remove  the  effect  caused  by  its  admission,  and 
in  that  case  the  general  objection  may  avail 
on  appeal  or  writ  of  error." 

In  Oates  v.  U.  S.,  233  Fed.  201,  204, 
147  C.  C.  A.  207,  210,  Circuit  Judge  Woods, 
formerly  an  honored  member  of  this  court, 
declares  as  the  Judgment  of  the  court : 

"The  exception  to  this  rule  is  that  the  in- 
competent evidence  will  be  regarded  harmful, 
notwithstanding  its  subsequent  withdrawal  from 
the  jury,  if.it  was  so  impressive  that  it  proba- 
bly remained  on  the  mind  of  the  jury  and  in- 
fluenced their  finding.^ 

That  the  testimony  In  the  case  was  im- 
pressive at  the  time  of  its  admission,  there 
can  scarcely  be  a  doubt;  that  it  probably 
remained  on  the  mind  of  the  jury,  we  must 
assume  from  the  inadequate  explanation  and 
admonition  of  the  circuit  Judge,  and  the  con- 
sequent Imperfect  effacement  Where  in- 
competent and  improper  evidence  Is  cal- 
culated to  make  a  strong  impression  upon  the 
minds  of  the  Jurors,  the  error  in  the  admis- 
sion is  not  cured  by  a  subsequent  withdraw- 
al of  the  evidence  from  the  Jury.  Whittaker 
v.  Voorhees,  88  Kan.  71,  15  Pac.  874. 

"In  an  action  by  a  servant  against  his  mas- 
ter for  injuries  alleged  to  have  been  caused  by 
defective  appliances,  the  error  of  admitting  in 
evidence  a  statement  of  the  defendant's  fore- 
man is  not  cured  by  instructing  the  jury  to  dis- 
regard it."  Whalen  v.  Gas  Co.,  32  N.  Y.  St. 
Hep.  48,  10  N.  Y.  Supp.  105. 

It  Is  held  in  Sulkowski  v.  Zynda,  160 
Mich.  7,  124  N.  W.  536,  136  Am.  St 
Rep.  414,  that  the  admission  of  improp- 
er testimony  is  not  cured  by  its  exclusion 
tlie  following  day,  "as  the  Jurors  must  have 
liad  the  evidence  In  mind  during  the  re- 
mainder of  the  trial  and  argument  of  coun- 
sel." 

Error  in  admitting  incompetent  evidence 
is  not  cured  by  giving  an  instruction  which 
does  not  clearly  indicate  what  evidence  Is 
to  be  disregarded.  Swank  v.  Elwert,  55  Or. 
487,  105  Pac.  901. 

^Tbe  admission  of  irrelevant  and  incompetent 
testimony  so  hurtful  to  the  litigant  by  reason 
of  its  effect  upon  the  jury,  relying  upon  the 
•vrttiidrawal  of  it  to  repair  the  damage,  is  a  dan- 


gerous practice,  and  not  to  be  commended." 
Elliott  V.  Ferguson,  87  Tex.  Civ.  App.  40,  83 
S.  W.  56. 

In  the  Throckmorton  Case,  the  court  fur- 
ther says: 

"There  may  also  be  a  defect  in  the  language 
of  the  attempted  withdrawal,  whether  it  was 
sufficiently  definite  to  clearly  identify  the  por- 
tion to  be  withdrawn.  *  *  *  In  sudi  a  case 
as  this  and  under  the  particular  facts  herein 
we  think  the  names  of  the  witnesses  should 
have  been  given,  and  the  specific  evidence  which 
was  given  by  them  and  which  was  to  be  with- 
drawn should  have  been  pointed  out." 

"In  any  event  in  order  to  effect  a  cure,  the 
withdrawal  must  be  as  broad  as  the  admission, 
sufficiently  definite  to  identify  clearly  the  evi- 
dence to  be  withdrawn,  and  so  explicit  and  un- 
equivocal as  to  preclude  the  inference  that  the 
jury  may  have  been  influenced  thereby."  4 
Corp.  Jur.  p.  989,  i  2972. 

Tested  by  these  rules,  it  cannot  but  appear 
how  inadequate  the  explanation  and  correc- 
tion in  this  instance  were;  how  diluted  was 
the  emetic  compared  with  the  strength  of 
the  poison. 

We  are  mindful  of  the  practical  necessity 
in  the  conduct  of  Jury  trials  to  allow  great 
latitude  to  the  discretion  of  the  presiding 
Judge;  it  is  essential  to  the  administration 
of  Justice  and  the  end  of  litigation.  We  ap- 
preciate the  sentiment  that  Justice  delayed 
is  Justice  denied.  But  in  an  instance  of  pro- 
cedure which  falls  so  far  short  of  reasonable 
precautions  to  explain  and  correct  an  error, 
which  at  the  time  of  its  commission  was  of 
most  serious  consequence  to  the  interests  of 
a  litigant,  the  error  will  be  corrected  in  this 
court 

[9]  8.  The  Judge'8  CVlor^e.— The  first  ob- 
jection to  the  charge  is  that  it  was  mislead- 
ing, contradictory,  and  confusing  upon  the 
subject  of  the  diminution  of  damages  on  ac- 
count of  contributory  negligence,  under  the 
federal  act  The  rule  approved  by  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Ry.  Co.  V.  Brown,  241  U.  S.  223,  36  Sup. 
Ct  602,  60  L.  Ed.  066,  which  it  declares  is 
in  practically  the  words  of  the  statute,  is 
this:  In  the  event  that  the  Jury  finds  the 
plaintiff  guilty  of  contributory  negligence, 
they  must  reduce  his  damages  in  proi)ortion 
to  the  amount  of  negligence  attributable  to 
him.  Considering  the  i)ortion  of  the  charge 
immediately  preceding  that  excepted  to,  and 
the  defendant's  request  to  charge  which  was 
allowed,  in  connection  with  the  portion  ex- 
cepted to,  the  circuit  Judge  committed  no 
error  of  law.  If  the  law,  thus  technically 
correct  was  not,  in  the  conception  of  coun- 
sel, sufficiently  intelligible  to  the  Jury,  the 
way  was  open  for  them  to  prefer  a  further 
request  "clarifying  any  obscurity  on  the 
subject"  which  they  deemed  to  exist 

[10]  The  second  objection  to  the  charge  la 
alleged  error  in  stating  that  the  plaintiff 
would  be  entitled  to  recover  although  his 
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negligence  was  gross,  and  that  of  the  de- 
fendant slight.  We  find  nothing  in  the  act, 
and  the  appellant  has  cited  no  authority, 
which  would  indicate  error  In  this  proposi- 
tion. While  the  statute  makes  no  distinc* 
tion  between  degrees  of  negUgence  it  certain- 
ly does  not  debar  plaintiff  from  all  recovery 
in  case  his  contributory  negllgenoe  should 
be  gross,  and  it  certainly  contemplates  the 
possibility  of  the  negligence  of  one  being 
greater  than  that  of  Hie  other.  If,  there- 
fore, the  plaintiff's  negligence  should  be 
gross  and  the  defendant's  slight,  the  plain- 
tiff would  suffer  most  in  the  dimlnutiOQ  of 
his  damages.  We  do  not  see  that  the  defend- 
ant has  anything  to  complain  of  this. 

The  writer  of  this  opinion  was  not  a  mem* 
ber  of  this  court  at  the  time  the  appeal  was 
argued;  it  is  his  understanding  from  the 
records  in  his  possession  that  the  fifth,  sixths 
seventh,  eighth,  ninth,  twelfth,  thirteenth, 
fourteenth,  and  fifteenth  exceptions  were 
abandoned. 

The  judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  reversedi 
and  the  case  remained  to  that  court  for  a 
new  triaL 

OARY,  O.  X,  FRASBR,  7^  and  BABB, 
Special  Judge,  concur. 

WATTS,  J.  (dissenting).  I  dissent  from 
the  opinion  of  Mr.  Justice  COTHRAN.  I 
see  nothing  in  the  exceptions  to  show  such 
prejudicial  error  that  a  new  trial  should  be 
granted.  The  opinion  requires  a  circuit 
Judge  to  measure  up  in  learning,  skill,  readi- 
ness, and  infallibility,  that  no  judge  I  have 
ever  practiced  before  or  been  associated  with 
possesses.  The  opinion  is  manifestly  unfair 
and  unjust  to  the  Judge.  It  practically  re- 
quires him,  when  he  makes  a  mistake,  to 
grant  a  new  trial.  He  is  not  allowed  to  cor- 
rect his  mistakes,  as  Judge  Bowman  did  in 
this  case. 

The  plaintiff  was  injured  December  14, 
1017;  a  trial  was  had  February  4, 1920.  Cer- 
tain evidence  was  admitted  on  the  part  of 
the  plaintiff  over  objection. ,  Later  his  honor 
told  the  Jury  to  disregard  it    The  plaintiff 


finally  got  a  verdict  I  am  not  at  all  certain 
that  his  honor  was  not  right  in  holding  the 
evidence  competent  in  the  first  instance,  bat 
when  he  concluded  to  strike  it  out,  no  ex- 
ception was  taken,  and  that  goes  out  of  the 
case.  Next  morning,  when  court  convened 
and  the  case  was  ready  to  proceed,  his  honor 
turned  to  the  ofllcial  stenographer — and 
every  fme  knows  who  has  any  experience  in 
court  and  the  trial  of  cases,  how  stUi  the 
courthouse  is  when  the  Judge  speaks,  and 
how  alert  and  watchful  the  Jurors  who  are 
trying  the  case  are,  as  well  as  lawyers  and 
litigants  in  the  case— the  Judge  then  made 
his  statement  to  the  stenographer,  and  an* 
nounced  he  had  concluded  to  strike  out  the 
evidence,  and  told  the  Jury  to  disregard  it 

The  Jurors  understood,  and  the  lawyers 
on  both  sides  understood,  his  honor,  and,  if 
the  defendant's  attorneys  wanted  further 
instructions  on  striking  out  this  evidence^ 
they  should  have  asked  for  it;  it  was  un- 
just to  his  honor  not  to  do  so,  and  later  get 
an  advantage,  which  Is  to  result  in  a  new 
triaL  This  plaintiff  has  been  injured  nearly 
four  years,  and  can  well  complain  of  the 
law*s  delay  and  the  uncertainties  of  courts 
of  Justice.  To  grant  a  new  trial  is  a  reflec- 
tion on  the  Intelligence  and  integrity  of  Ju- 
rors. Jurors  try  to  do  what  is  right,  and  fol- 
low the  instructions  of  the  Judge. 

While  a  new  trial  should  be  at  all  times 
granted  for  prejudicial  error,  yet  the  error 
should  have  substance^  and  be  actually  prej- 
udidal.  In  the -present  case,  if  his  honor 
had  harangued  the  Jury  at  lengtti,  he  could 
not  have  made  them  aware  more  fully  than 
he  did,  that  they  were  to  disregaid  the  evi- 
dence mentioned  by  him,  and  that  it  was 
not  to  be  considered  by  them.  And  if  at- 
torneys were  not  satisfied  with  what  he  said,, 
they  should  have  asked  him  for  further  in- 
structions. 

I  see  no  harmful  error  on  the  part  of  his 
honor.  His  error,  if  he  was  in  error,  was  a 
trifling  one,  and  a  new  trial,  under  all  the 
circumstances  of  the  case.  Is  wrong,  and 
works  injustice  and  hardship  on  the  plain- 
tiff. 

For  these  reasons  I  think  the  judgment 
should  be  aflirmed* 


Qa.) 


UPMAGO  LUMBEE  CO.  ▼.  MONKOB  A  OO. 


869 


(151  aa.  82$ 

MYERS  V.  STATE.    (No  2419.) 

(Sapreme  Court  of  O^orgia.     Aug.  12,  1921. 
Motion  to  Rehear  Denied  Sept  15,  1821.) 


(Syllabus  hy  Editorial  Staff.) 

1.  Crfminal  law  ^=s>922(4)  —  lastruotion  not 
ground  for  now  trial,  as  oxeludino  dooamon- 
tary  evidence  from  consideration. 

On  a  trial  for  murder,  an  instruction  that 
the  jury  are  the  judges  of  the  law  as  well  as 
the  facts,  in  the  sense,  however,  that  they  take 
the  law  from  the  court,  the  facts  from  the  wit- 
nesses, apply  the  one  to  the  other,  and  make  up 
their  verdict,  is  not  error  requiring  a  new 
trial,  as  exduding  documentary  evidence  from 
the  jury's  consideratioD. 

2.  Criminal  law  ^3»785(3),  022(3)— instruc- 
tion as  to  impeadiment  of  witaeaa  Inaoou- 
rate,  but  not  oround  for  now  trial. 

An  instruction  that  a  witneoa  mii^t  be  im- 
peached by  proof  of  contradictory  statements 
relative  to  matters  connected  with  the  case, 
and  that  if  the  witness  be  thus  successfully 
impeached  the  question  of  what  weight  should 
be  given  his  testimony  was  one  for  the  jury, 
was  inaccurate,  but  not  ground  for  a  new 
trial.     (Aifirmed  by  a  divided  court.) 

3.  Criminal  law  ^=s»5ll(2)— Requlsltoa  of  oor- 
roboratlon  of  accomplice  stated. 

To  justi^  a  conviction  for  murder,  the 
circumstances  corroborating  the  testimony  of 
an  accomplice  must  be  such  as  connect  the 
prisoner  with  the  offense,  and  it  is  not  sufficient 
that  the  accomplice  is  corroborated  as  to  time, 
place,  and  circumstances  of  the  transaction,  if 
there  be  nothing  to  show  any  connection  of 
tlie  prisoner  therewith,  except  the  statement 
of  the  accomplice. 

Error  from  Superior  Court,  Bartow  Coun- 
ty ;  M.  C.  Tarver,  Judge. 

Jolm  Myers  waa  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

Shlpp  &  Kline,  of  Moultrie,  and  Wm.-T. 
Townsend,  of  CartersvlUe,  for  plaintiff  in 
error. 

Joe  M.  Lang,  Sol.  Gen.,  of  Oilhoun,  R.  A. 
Denny,  Atty.  Gen.,  and  Graham  Wright,  Asst 
Atty.  Gen.,  for  the  State. 

GEORGE,  J.  [1]  1.  On  the  trial  of  the  de- 
fendant, who  waa  indicted  for  murder,  the 
court  charged  the  jury  as  follows: 

"In  all  criminal  cases  you  are  the  judges  of 
the  law  as  well  as  of  the  facts,  in  the  sense, 
however,  that  you  take  the  law  from  the  court, 
the  facta  from  the  witnesses,  apply  the  one  to 
the  other,  and  make  up  your  verdict.' 


(108  8.B.) 

"Some  evidence  has  been  introduced  relative 
to  the  alleged  contradictory  statements  hereto- 
fore made  by  the  witness,  Tom  Gore.  I  charge 
you  that  a  witness  may  be  impeached  by  proof 
of  contradictory  statements  relative  to  matters 
connected  with  the  case;  and  if  the  witness  b€ 
thus  successfully  impeached,  the  question  of 
what  weight  should  be  given  to  his  testimony 
is  one  for  the  jury.' 


ft 


Held,  that  the  charge  is  not  error  require 
ftng  the  grant  of  a  new  trial,  upon  the  ground 
that  it  excluded  from  the  consideration  of 
the  jury  certain  documents  introduced  In  evi- 
dence by  the  accused. 

[2]  2.  In  one  ground  of  the  motion  for  new 
trial  error  is  assigned  upon  the  following 
charge: 


>f 


Upon  this  assignment  of  error  the  Su- 
preme Court  is  evenly  divided,  as  in  the  case 
of  Smith  V.  State,  150  Ga.  321,  103  S.  E. 
457,  and  the  judgment  of  the  trial  court  in 
overruling  the  motion  for  new  trial  on  this 
ground  stands  aCBrmed  by  operation  of  law, 
though  all  the  Justices  agree  that  the  charge 
given  is  inacicurate. 

[31  3.  In  Chllders  ▼.  State,  62  Qa.  106, 
it  was  ruled  that — 

**In  a  case  of  felony,  where  the  only  witness 
implicating  the  prisoners  in  the  crime,  was 
himself  avowedly  guilty,  the  corroborating  cir- 
cumstances necessary  to  dispense  with  another 
witness  must  be  such  as  go  to  connect  the 
prisoner  with  the  offense,  and  that  it  is  not 
sufficient  that  the  witness  is  corroborated  as 
to  the  time,  place,  and  circumstances  of  the 
transaction,  if  there  be  nothing  to  show  any 
connection  of  the  prisoner  therewith,  except 
the  statement  of  the  accomplice.'* 

Applying  this  ruling,  there  was  sufficient 
corroboration  of  the  testimony  of  the  accom- 
plice to  justify  the  conviction  of  the  accused 
of  the  offense  of  murder.  The  court,  there- 
fore, did  not  err  in  overruling  the  motion  for 
new  trial. 

Judgment  affirmed. 

AH  the  Justices  concur. 


cm  Oa.  801> 

UPMAGO  LUMBER  CO.  V.  MONROE  &  CO. 

(No.  2324.) 

(Supreme   Court  of  Georgia.    Aug.  11,  1921. 
Rehearing  Denied  Sept.  15,  1921.) 

(Syllahm  by  Editorial  Staff.) 

I.  Appeal  and  error  ^=s»l  1 98— Rulings  In  ac- 
cord with  former  decision  not  erroneous. 

In  a  suit  to  enjoin  interference  with'  the 
operation  of  a  sawmill  in  which  defendants 
filed  a  cross-action  for  breach  of  a  contract, 
where  the  auditor's  finding  in  favor  of  defend- 
ants and  the  ruling  of  the  court  on  exceptions 
thereto  was  in  substantial  accord  with  the  rul- 
ing of  the  Supreme  Court  on  a  former  appeal, 
no  error  was  committed  in  refusing  to  recom- 
mit the  case,  in  overruling  the  exceptions,  or 
in  entering  judgment  for  defendants. 


2.  ReforoBco  ^s»l05-*Exoaptlon8  of  faot  not 
approved  need  not  bo  referred  to  Jury  in  equi- 
ty case. 

Under  Civ.  Code  1910,  §  5141,  providing 
that  in  law  cases  exceptions  of  fact  to  an  au- 
ditor's report  shall  be  passed  upon  by  the  jury, 
—and  section  5142,  providing  that  in  equitable 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DigesU  and  Indexes 
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proceediogs  if  the  Judge  approve  any  exception 
of  iact  it  shall  be  submitted  to  the  jury,  excep- 
tions of  fact  need  not  be  referred  to  a  jury  in 
an  equity  case  where  the  judge  does  not  ap- 
prove them. 

Error  from  Superior  Court,  Thomas  Conn- 
ty;  W.  B.  Thomas,  Judge. 

Suit  by  the  Upmago  Lumber  Company 
against  Monroe  &  Co.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Afllrmed. 

Clifford  B.  Hay,  of  ThomasvlUe,  for  plain- 
tiff in  error. 

J.  H.  Merrill,  of  Thomasyille,  for  defend- 
ant in  error. 

HIDL,  J.  This  case  was  here  upon  a  for- 
mer occasion.  148  Ga.  847,  98  S.  E.  408. 
Headnote  8  of  that  decision  is  as  follows: 

"Treating  the  cross  demand  as  for  a  breach 
of  the  contract,  the  measure  of  damages  for 
the  alleged  breach  in  taking  so  much  of  the 
sawmill  outfit  as  was  owned  by  the  defendants 
should  be  upon  the  basis  of  the  fair  market 
value  of  that  property  at  the  date  it  was  taken, 
and  not  for  any  amount  of  money  that  may 
have  been  advanced  by  the  defendants  for  the 
equipment,  maintenance,  or  improvement  of 
the  property.  Demands  of  the  character  last 
mentioned  were  set  up  in  the  answer,  and  the 
judge  erroneously  instructed  the  jury  in  regard 
to  considering  this  in  determining  the  amount 
of  damages  recoverable  by  the  defendants.  The 
measure  of  damages  applicable  as  above  stated 
would  also  apply  to  the  value  of  buildings  and 
other  appurtenances  erected  by  the  defendants 
as  a  part  of  the  sawmill  outfit" 

When  the  case  was  returned  for  another 
hearing,  the  defendants,  Monroe  &  Co.,  in 
April,  1919,  amended  their  answer  and  cross- 
action  consolidating  substantially  what  bad 
been  set  out  in  the  former  answer,  except 
that  they  sought  to  amend  the  cross-action 
80  as  to  form  a  basis  for  the  recovery  of  dam- 
ages for  the  interference  with  the  operation 
of  the  sawmill  in  connection  with  the  tram- 
way. The  plaintiff  demurred  to  the  answer 
and  cross-action  as  amended;  and  the  au- 
ditor, to  whom  the  case  was  referred,  sus- 
tained the  plaintiff's  demurrer  "to  so  much  of 
defendants*  amended  answer  except  in  so 
much  thereof  as  seeks  to  recover  the  fair 
market  value  of  the  property  owned  by  the 
defendants  and  taken  by  the  plaintiff,  and  it 
is  overruled  as  to  the  balance."  The  auditor 
found  in  favor  of  the  defendants  against  the 
plaintiff  and  the  surety  on  its  bond  in  a  cer- 
tain sum.  The  court  overruled  the  motion  to 
recommit  and  to  cite  the  auditor  for  con- 
tempt, and  sustained  the  auditor  in'  his  find- 
ings of  law  and  fact  and  entered  judgment  in 
favor  of  the  defendants  against  the  plaintiff 
and  the  surety  on  its  bond  for  a  stated  sum 
with  interest  To  these  rulings  the  plaintiff 
excepted. 


[1]  1.  In  so  far  as  the  exceptions  present 
questions  for  decision  by  this  court)  the  trial 
judge  did  not  err  in  refusing  to  recommit  the 
case  to  the  auditor,  or  in  overruling  the  ex- 
ceptions of  law  and 'fact  to  the  auditor's  re- 
port, and  in  entering  judgment  for  the  de- 
fendants against  the  plaintiff  and  the  surety 
on  its  bond  in  a  certain  sum  with  interest 
thereon.  The  finding  of  the  auditor  and  the 
ruling  of  the  court  on  exceptions  thereto  is  in 
substantial  accord  with  the  ruling  of  this 
court  when  the  case  was  formerly  before  it 

[2]  2.  This  is  an  equity  case  brought  by  the 
plaintiff,  praying  for  injunction  and  other  re- 
lief;  and  in  equity  cases  the  judge  need  not 
refer  exceptions  of  fact  to  a  jury  where  he 
does  not  approve  them.  Civil  Code  1910,  H 
5141,  5142;  Mathewson  v.  Beed,  149  Ga.  217. 
218  (2),  99  S.  R  854. 

Judgment  affirmed. 

All  the  Justices  concur* 


(151  Oa.  8S7) 
LONG  V.  FAULKNER  M  al.    (No.  2136.) 

(Supreme  Court  of  Georgia.     Sept  18,  1921.) 

(ByJldbuB  hy  i^  Court,) 

I.  Boundaries  «=s»33  —  Absttloo  owner  pr»- 
sumed  to  own  fee  in  street,  though  lUmenslMis 
only  carry  lot  to  street. 

Suit  was  brought  by  S.  M.  Long  against 
James  Faulkner  and  David  Bailey,  alleged  to 
be,  respectively,  the  mayor  and  marshal  of  the 
city  of  St.  Marys,  to  enjoin  the  defendants 
from  their  threatened  interference  with  peti- 
tioner in  the  exercise  of  his  right  to  gather 
the  nuts  from  an  old  and  large  pecan  tree 
growing  in  Osborne  street,  in  St.  Marys,  16 
feet  from  a  lot  owned  by  petitioner  and  bor- 
dering on  that  street,  which  is  100  feet  in 
width.  On  the  hearing  only  the  petitioner  sub- 
mitted evidence.  The  evidence  in  his  behalf 
showed  title  in  him  by  prescription  to  the  lot 
abutting  on  Osborne  street  opposite  the  point 
where  the  pecan  tree  is  growing,  that  the  tree 
was  planted  by  one  of  petitioner's  predecessors 
in  title,  that  defendants  were  threatening  and 
preparing  to  prevent  petitioner  from  gathering 
the  nuts  from  the  tree,  and  that  both  of  the 
defendants  were  insolvent.    Held: 

The  owner  of  the  lot  abutting  on  a  public 
street  or  liighway  is  usually  presumed  to  own 
the  fee  of  the  soil  under  that  half  of  the  high- 
way which  is  contiguous  to  his  land,  where  it 
does  not  appear  that  the  title  to  the  fee  is 
in  the  public.  4  B.  C.  L.  78,  S  7,  and  cases 
cited  in  note  12.  And  the  fact  that  the  dis- 
tances and  dimensions  of  the  lot,  when  ascer- 
tained or  as  designated,  are  sufficient  merely 
to  carry  it  to  the  side  of  a  public  street  or 
highway,  does  not  rebut  such  presumption.  Id. 
note  17;  2  Elliott  on  Hoads  and  Streets  (3d 
Ed.)  310,  S  876,  note  5.  See  Silvey  v.  McCooI, 
86  Ga.  1,  12  S.  E.  175. 
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2.  Municipal  oorporatlohs  <s=>663 (3)— Abutting 
owner  lias  exclusive  right  to  soil  In  street; 
abutting  owner  owns  trees  In  street. 

Such  abutting  owner  has  exclusive  right 
to  the  soil,  subject  only,  in  general,  to  the 
easement  or  the  right  of  passage  in  the  pub- 
lic and  the  incidental  right  of  properly  fitting 
the  street  or  highway  for  use  and  keeping  it  so. 
2  Elliott  on  Roads  and  Streets  (3d  Ed.)  311,  { 
876,  note  6.  In  other  words,  such  proprietor 
has  all  the  usual  rights  and  remedies  of  the 
owner  of  the  freehold,  subject  only  to  the  pub- 
lic easement  (Id.  note  7) ;  and  the  trees  grow- 
ing thereon  belong  to  him,  unless  needed  to 
repair  the  way  (Id.  note  12). 

3.  Municipal  corporations  $=s>663(3),  678  — 
Abutting  owner  owns  trees  in  street;  city 
may  remove  trees  owned  by  abutting  owner; 
abutting  owner  owns  fruit  of  trees. 

Where  the  fee  to  half  of  the  street  is  vest- 
ed in  an  abutting  landowner,  subject  to  the 
easement  in  the  city  for  public  uses,  trees  upon 
the  margin,  or  near  the  sidewalk,  next  to  the 
abutter,  are  his  property,  although  it  is  with- 
in the  power  of  the  city  to  remove  the  tr^es 
in  case  of  public  necessity  or  convenience. 
City  of  Atlanta  v.  HoUiday,  96  Oa.  546,  23  S. 
E.  509.  If  a  tree  is  his  property,  it  follows, 
of  course,  that  he  owns  its  fruit. 

4.  Interlocutory  Injunetion  erroneouely  refused. 

Applying  these  rulings  to  the  uncontradicted 
evidence  submitted  in  behalf  of  the  petitioner, 
the  court  erred  in  refusing  to  grant  an  inter- 
locutory injunction. 

Error  from  Superior  Court,  Camden  Coun- 
ty;  J.  P.  Highsmith,  Judge. 

Salt  by  S.  M.  Long  against  James  Faulkner 
and  another.  An  interlocutory  injunetion 
was  refused,  and  plaintiff  brings  error.  Re- 
versed. 

Cowart  &  Vocelle,  of  St  Marys,  for  plain- 
tiff in  error. 

S.  C.  Townsend,  of  St  Marys,  for  defend- 
ants in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  dis- 
qaalified. 


C161  aa.  8S8) 

i.EE  &  BRADSHAW  et  al.  v.  ROGERS  et  al. 

(No.  2151.) 

( Supreme-  Court  of  Georgia.     Sept  13,  1021.) 

(8^Uabit$  ty  the  OimrLj 

f.    Lffe  estates  ^=s>l3— Tenant  during  wldow- 
kood  miQf  work  trees  for  tnrpentlne. 

A  tenant  holding  under  a  devise  of  land 
''during  widowhood^*  has  the  right  to  use  the 
lan^i  and  pine  trees  growing  thereon  by  hacking 
and  otherwise  working  the  treeS  for  turpentine 
purposes,  as  against  a  person  entitled  in  re- 
version, where  prior  to  his  death  the  testator 
used  the  land  and  trees  for  such  purposes. 


2.  Waste  ^=:»20— Whether  manner  of  working 
trees  for  turpentine  should  be  enjoined  held 
a  question  of  fact. 

It  is  a  question  of  fact  whether  the  work- 
ing of  trees  for  turpentine  purposes  by  a  ten- 
ant for  life  is  so  injurious  to  the  trees  as  will 
be  prohibited  at  the  instance  of  a  person  en- 
titled in  reversion,  where  the  working  consists 
of  catting  series  of  streaks  on  the  bodies  of 
the  trees  extending  through  the  bark  in  such 
manner  as  to  make  one  exposed  surface  and  in 
some  instances  more  than  one,  depending  upon 
the  size  of  the  tree,  whereby  crude  gum  is  caus- 
ed to  exude  at  such  exposed  surfaces  and  de- 
posit in  metal  cups  attached  to  the  trees  and 
from  which  the  gum  is  collected  and  carried 
away. 

Error  from  Superior  Court,  Thomas  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Action  by  W.  J.  Rogers  and  others  against 
Lee  &  Bradshaw  and  others.  Judgment  grant- 
ing a  temporatT^  injunction,  and  defeodants 
bring  error.    Reversed. 

In  1894  Moses  Dukes  executed  a  will,  and 
died  in  1898.  The  testator  left  a  widow  and 
ten  children.  Item  1  of  the  will  gave  direc- 
tion as  to  disposition  of  testator's  body.  Item 

2  directed  all  just  debts  to  be  paid.    Item 

3  provided : 

''I  give  and  bequeath  to  my  beloved  wife, 
Sarah  Jane  Dukes,  for  and  during  her  widow- 
hood, all  the  property  I  own  and  possessed  of: 
consisting  of  lands  and  tenements,  horses,  mules^ 
cows,  hogs,  household  and  kitchen  furniture, 
plantation  tools,  wagons,  carts,  buggies,  car- 
riages, all  notes  and  accounts,  cash  and  whatso- 
ever. 


»f 


Item  4  appointed  testator's  wife,  Sarah 
Jane,  sole  executrix. 

The  will  was  probated  in  189a  At  the 
time  of  his  death  testator  was  seized  and 
possessed  of  a  tract  of  land  known  as  the 
Dukes  place,  containing  about  500  acres  and 
comprising  parts  of  lots  Nos.  425  and  450  in 
the  Thirteenth  district  of  Brooks  county,  of 
which  about  SOO  acres  was  woodland.  On 
the  3d  day  of  February,  1919,  Sarah  Jane 
Dukes,  the  widow  of  the  testator  (who  had 
not  again  married),  executed  a  lease  to  Lee 
&  Bradshaw,  turpentine  operators,  covering 
all  of  the  timber  on  the  land.  The  lease 
stated  that  it  was  "for  all  the  purposes  of 
boxing,  working,  and  otherwise  using  said 
timber  for  turpentine  purposes.  •  •  •  The 
above  timber  formerly  worked  by  B.  O. 
Wood.  The  life  of  this  lease  four  (4)  years 
from  above  date,  for  all  virgin  timber  on 
above  lot"  The  lessees  entered  ui>on  the 
land  and  commenced  to  work  all  the  timber 
thereon  suitable  for  turpentine  purposes  by 
the  cup  method,  which  involved  cutting 
streaks  through  the  bark  and  sap  of  the 
tree  so  that  it  would  exude  gum;  and  attach- 
ing metal  cups  to  the  tree  in  such  manner 
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as  to  catch  the  gam.  Subsequently  and  be- 
tween the  dates  May  17,  1919,  and  August 
20,  1919,  Inclusive,  W.  J.  Rogers,  having  no- 
tice of  such  lease  and  operation  thereunder, 
acquired  by  purchase  several  undivided 
interests  amounting  to  six-tenths  interest  in 
all  of  the  land.  He  was  a  son  of  Mrs.  Mary 
Lizzie  Rogers,  a  daughter  of  the  testator, 
and  purchased  directly  from  some  of  the 
children,  and  in  other  instances  from  trans- 
ferees  of  children  and  heirs  of  deceased  chil- 
dren of  the  testator. 

In  October,  1919,  W.  J.  Rogers  and  his 
mother,  Mrs.  Mary  Lizzie  Rogers,  asserting 
title  as  tenants  in  remainder  under  the  will 
of  the  testator,  instituted  an  action  against 
I>ee  &  Bradshaw,  to  enjoin  the  working  of 
the  trees  for  turpentine  purposes,  on  the 
ground  that  the  trees  were  part  of  the  realty 
and  the  working  of  the  trees  for  such  pur^ 
poses  was  permanent  injury  to  the  trees 
and  the  land  on  which  they  were  growing, 
amounting  to  waste,  whidi  the  widow  as  a 
tenant  during  widowhood  had  no  right  to 
authorise.  At  the  interlocutory  hearing  there 
was  an  issue,  under  the  pleadings  and  evi- 
dence, as  to  whether  the  trees  which  de* 
fendants  were  working  had  been  worked 
prior  to  the  death  of  the  testator  and  as  to 
whether  the  manner  in  which  the  trees  were 
being  worked  was  injurious  to  the  trees. 

The  plaintiffs'  evidence  was  to  the  effect: 
That  during  the  life  of  the  testator  the  land 
had  been  worked  for  turpentine,  but  all  trees 
that  had  been  so  worked  were  cut  off  for 
sawmill  purposes  before  the  death  of  the 
testator,  and  practically  an  of  the  trees  that 
defendants  are  working  are  young  trees  that 
have  grown  up  since  the  death  of  the  testa- 
tor; that  B.  O.  Wood  had  worked  the  land 
for  turpentine  purposes,  covering  a  period 
of  six  years  which  ended  in  1918,  which  was 
subsequent  to  the  testator's  death;  also, 
that  the  working  of  the  tr^es  extracted  the 
sap  to  such  extent  as  to  be  permanently  in- 
jurious, and  defaced  the  trees  in  such  man- 
ner as  to  render  them  liable  to  burn  and 
blow  down,  and  consequently  the  use  to 
which  the  trees  were  being  put  by  the  de- 
fendant was  destructive  of  the  estate. 

The  defendants'  evidence  was  to  the  effect: 
That  in  the  main  the  trees  which  they  were 
working  were  being  worked  by  the  old  "box" 
process  at  the  time  the  will  was  executed, 
and  were  being  so  worked  at  the  death  of 
the  testator,  and  had  been  continuously 
worked  by  successive  lessees  up  to  the  time 
of  the  lease  to  defendants;  that  such  "box 
process"  involved  cutting  boxes  in  the  tree 
into  which  the  gum  would  nm,  the  "box" 
serving  the  purpose  of  the  metal  cup  employ- 
ed in  the  new  or  "cup  process" ;  that  the  old 
method  of  extracting  turpentine  was  to  cut 
a  number  of  faces  and  boxes  on  the  same 
tree,  boxes  being  cut  in  such  way  as  to 
catch  and  hold  the  gum  that  would  flow; 


that  even  under  this  method  the  percentage 
of  the  trees  that  were  killed  was  very  smtUl ; 
that  where  trees  have  been  worked  by  this 
old  misthod  and  do  not  die,  the  reworking  or 
back-boxing  of  them  by  putting  streaks 
thereon  will  not  injure  them ;  that  the  tak- 
ing of  the  gum  from  the  trees  is  not  inju- 
rious to  trees  or  to  the  land;  that  each  year 
the  tree  makes  for  itself  a  new  supply  of 
gum  or  sap,  and  contains  as  much  gum  the 
second  year  as  it  did  the  first,  which  is  true 
of  subsequent  years ;  that  the  idea  of  putting 
a  streak  upon  the  tree  is  simply  to  scarify 
the  surface  so  as  to  cause,  at  the  proper 
season,  the  gum  to  fiow  from  this  woxmd 
into  the  cup  that  has  been  attached  to  re- 
ceive it;  that  after  the  gum  has  run  for 
one  season  this  streak  will  heal  up,  and  it 
will  not  run  again  the  next  year  unless  a 
new  streak  is  placed  upon  it  for  the  same 
purpose;  that  defendant's  method  of  working 
the  trees  was  by  this  "cup  process,"  and  was 
not  injurious  to  the  trees  or  land ;  and  that 
all  of  the  income  of  the  estate  left  by  the 
testator  would  be  insufficient  to  support  the 
widow,  if  she  were  not  allowed  the  income 
derived  from  leasing  the  timber. 

The  judge  hearing  the  case  rendered  a 
decision  at  chambers  as  follows: 

''After  consideration  of  the  law  and  the  evi- 
dence in  this  case,  it  Is  ordered  and  decreed 
that  the  defendants  be  restrained  and  enjoined 
from  cutting,  boxing,  or  putting  streaks  npon 
the  timber  described  in  plaintUfs  petition,  un- 
tU  the  hearing.  In  so  ordering,  the  chancellor 
is  not  BO  doing  in  the  ezerdse  of  the  legal  dis- 
cretion vested  in  him,  but  upon  the  ground 
that  as  matter  of  law  the  life  tenant  could  not 
legally,  in  this  case,  lease  the  right  to  box,  cut, 
and  work  the  timber  for  turpentine  purposes." 

The  exception  is  to  this  judgment. 

Titus  &  Dekle,  of  Thomasville,  for  plain- 
tiffs in  error. 

Branch  &  Snow,  of  Quitman,  for  defend- 
ants in  error. 

1 

ATKINSON,  J.  [1]  1.  Under  a  proper  con- 
struction of  the  judgment  granting  the  inter- 
locutory injunction,  the  trial  Judge  did  not 
consider  the  conflict  of  evidence,  but,  viewing 
the  evidence  in  its  most  favorable  light  for 
the  defendants,  decided  as  a  matter  of  law 
that  they  did  not  have  the  right,  as  lessees 
of  the  life  tenant  whose  term  had  not  expired, 
to  work  the  trees  growing  upon  the  land  for 
turpentine  purposes^    Under  one  phase  of  the 
conflicting  evidence,  the  trees  gvQwing  upon 
the  land  were  being  worked  tor  turpentine 
purposes  under  leases  executed  by  the  testa- 
tor at  the  time  the  will  was  executed  a&d  at 
the  time  of  his  death;  and  the  manner  in 
whidi  the  defendants  are  now  working  the 
trees  for  such  purposes  is  less  injurious  to 
the  trees  than  was  the  manner  of  operating 
under  the  old  process  which  was  in  vogue 


Ga.) 


LES  A  BBADSHAW  y.  ROaKBS 

(108  8.B.) 


873 


during  the  life  of  the  testator,  and  is  not 
destmctiye  of  the  trees.  Under  these  cir- 
cumstances, the  correctness  of  the  Judgment 
Involves  two  questions  of  law  which  it  is 
proper  to  decide,  both  of  which  are  controll- 
ing: First,  has  a  tenant  holding  under  a  de- 
vise of  land  "during  widowhood"  the  right 
to  use  the  land  and  pine  trees  growing  there- 
on, by  hacking  and  otherwise  working  the 
trees  for  turpentine  purposes,  as  against  a 
person  entitled  In  reversion,  where  prior  to 
his  death  the  testator  used  the  land  and  trees 
for  such  purposes?  Second,  conceding  that 
the  land  was  not  being  so  used  by  the  testa- 
tor, is  the  working  by  such  tenant  for  tur- 
pentine purposes  (which  consists  in  cutting 
series  of  streaks  on  the  body  of  the  tree  ex- 
tending through  the  t>ark,  in  such  manner  as 
to  make  one  exposed  surface  or  more  accord- 
ing to  the  size  of  the  tree  and  causing  the 
crude  gum  to  exude  at  such  exposed  surface 
and  deposit  in  metal  cups  attached  to  the 
tree,  from  which  it  is  collected  and  carried 
away  to  be  distilled  and  sold)  so  injurious  to 
the  tree  that  such  use  must  be  held,  as  a 
matter  of  law,  to  be  waste  as  against  a  per- 
son entitled  in  reversion? 

It  is  declared  in  the  Civil  Oode.  {  36S4, 
tbat  estates  for  widowhood  are  subject;  to 
the  same  rules  as  life  estates.  Among  the 
rules  applicable  to  life  estates  are  the  pro- 
TisioQS  of  the  Civil  Code,  |  3666,  which  is  as 
follows: 

"The  tenant  for  life  is  entitled  to  the  fall  ase 
and  enjoyment  of  the  property,  so  that  in  snch 
use  he  exercises  the  ordinary  care  of  a  prudent 
man  for  its  preservation  and  protection,  and 
eommits  no  acts  tendjng  to  the  permanent  in- 
jury of  the  person  entitled  ioi  remainder  or 
reversion.  For  the  want  of  such  care,  and  the 
willfni  commission  of  such  acts,  he  forfeits  his 
interest  to  the  remainderman,  if  be  elects  to 
<daim  immediate  possession.** 

This  law  was  included  in  the  Code  of  1863 
(section  2235)  which  was  regularly  adopted 
hy  tfte  Legislfttore,  and  also  iniduded  in  the 
several  subsequent  Codes,  some  of  which 
Imre  likewise  been  adopted  by  the  Legisla- 
ture ;  and  consequ^itly  it  has  all  the  binding 
effect  of  a  statute.  Central  of  Georgia. Ry. 
Co.  ▼.  State,  1<H  Oa«  831,  31  &  E.  531»  42  h. 
R.  A.  518.  This  Code  section  was  construed 
in  Woodward  v.  Gates,  38  Ga,  205,  213, 
wliere  it  was  said: 

**This  section  of'  the  Cdde'  declares  that  th4! 
ten&nt  for  life  is  entitled  to  the  full  use  and 
enjoyment  of  the  property,  so  that,  in  such  ose, 
•  he  exercises  the  ordinary  care  of  a  prudent 
man  ^or  its  preservation  and  protection,  and 
commits  no  acts  tending  to  the  permanent  in- 
jnry  of  the  person  entitled  in  remainder  or 
reversion.  In  determining  what  amounts  to 
waste,  regard  most  be  had  to  the  condition  of 
the  premises,  and  the  inquiry  should  be,  did 
good  husbandry,  considered  with  reference  to 
the  CO  atom  of  the  country,  require  the  felling  of 
the  trees,  and  were  the  acts  such  as  a  judidons, 


prudent  owner  of  the  inheritance  would  have 
committed?'* 

Again,  in  Roby  v.  Newton,  121  Ga.  679,  682, 
49  S.  B.  694,  695,  68  L.  R.  A.  601,  it  was  said. 

''While  the  section  of  the  Code  does  not  use 
the  terms  'permissive  wafite'  or  'voluntary 
waste/  or  the  term  'waste'  at  all,  still  an 
analysis  of  that  section  will  indicate  that  its 
author  had  in  mind  the  distinction  between  the 
two  classes  of  waste.  It  imposes  upon  the 
life  tenant  the  duty  of  exerdsing  the  ordinary 
care  of  a  prudent  man  for  the  preservation 
and  protection  of  the  estate,  and  the  failure  to 
do  this  is  permissive  waste;  and  it  also  pro- 
hibits the  commission  of  any  act  tending  to 
the  permanent  injury  of  the  person  entitled 
in  remainder  or  reversion,  and  the  conunission 
of  such  acts  is  voluntary  waste.*' 

And  in  Belt  v.  Simkins,  113  Ga.  894,  896, 
39  S.  B.  430,  431,  it  was  held  that— 

"A  tenant  for  life  who  holds  the  estate  with- 
out impeachment  for  waste  is  not  liable  at  law 
to  a  remainderman  for  waste  committed,  though 
he  may  be  restrained  by  a  court  of  equity,  at 
the  instance  of  a  remainderman,  from  commit- 
ting further  acts  of  waste  in  the  future  which 
are  destructive  of  the  inheritance,  or  are  of  a 
wanton  and  malidons  nature.** 

In  the  course  of  the  opinion  it  was  said: 

"One  who  creates  a  life  estate  for  the  benefit 
of  another,  either  by  will  or  by  deed,  may,  if 
he  sees  proper,  provide  that  the  tenant  for 
life  shall  not  be  held  liable  for  waste.  Such 
a  tenant  is  characterized  as  a  tenant  for  life 
who  holds  without  impeachment  for  waste.  No 
matter  what  may  be  the  character  of  the  waste 
committed, .  no .  one  interested  ni>  the  property 
has  a  right  to  call  such  a  tenant  into  a  court 
of  law  on  account  of  his  conduct.  If  a  par- 
ticular tenant  exerdses  this  power  in  an  un- 
consdentious  manner,  a  court  of  equity  may 
interfere  to  restrain  him,  and  a  waste  commit- 
ted by  such  a  tenant  which  would  be  enjoined 
by  a  court  of  equity  is  called  equitable  waste; 
but  a  life  tenant  who  holds  the  estate  without 
impeachment  for  waste  is  not  liable  for  acts 
of  waste  except'  those  which  are  destructive  of 
the  inheritance  or  wanton  and  malidous  in  their 
character.  Bisp,  Prin.  Bq.  §  434;  28  Am.  & 
Eng.  Bnc.  L.  (1st  Bd.)  864;  1J2  Enc.  Laws  of 
Eng.  636;    Dickinson  v.  Jones,  36  Ga.  105." 

In  applying  this  statute  regard  must  be 
had  for  the  provisions  of  the  instrument 
creating  the  life  estate  and  thfe  nature  of  the 
property  in  which  the  life  estate  was  given, 
and  the  use  to  which  it  was  put  at  the  time 
the  will  was  executed  and  when  it  went  into 
effect  If  a  testator,  having  nothing  but  a 
turpentine  farm  which  was  a  going  concern, 
bequeathed  that  to  his  wife  during  widow- 
hood, it  could  hardly  be  said  that  the  testa- 
tor intended  that  she  should  take  nothing  un- 
der the  wiil ;  yet  that  would  be  the  effect  if 
the  trees  on  the  farm  could  not  be  worked  at 
all  for  turpentine  purposes.  The  trees  con- 
stituted a  part  of  the  realty  (North  Georgia 
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Co.  V.  Bebee,  128  Ga.  663,  67  S.  E.  873),  but 
not  more  than  minerals  In  the  land.  By  the 
great  weight  of  authority  in  other  jurisdic- 
tions a  tenant  for  life  may  remove  for  his 
own  profit  minerals  from  mines  which  were 
open  at  the  time  the  life  estate  was  created. 
By  analogy  the  same  rule  has  been  applied 
when  the  life  interest  related  to  timber  es- 
tates. In  Bartlett  v.  Pickering.  113  Me.  96, 
99,  92  Atl.  1008,  1010,  it  was  said: 

"It  is  undoubtedly  true  that  the  general  rule 
is  that  trees  cut  and  sold  are  treated  as  prin- 
cipal and  not  as  income,  and  that  a  life  ten- 
ant is  guilty  of  waste  in  cutting  trees.  But  we 
think  this  rule  is  not  applicable  to  trees  on 
*wild  land'  so  called  in  this  state,  which  is 
kept  and  held  merely  for  the  produce  of  salable 
timber.  These  lands  are  held  for  income-pro- 
ducing purposes,  and  the  only  income  derivable 
from  them  ordinarily  comes  from  the  cutting 
and  sale  of  marketable  timber  trees.  The  be- 
quest of  the  income  of  the  trust  estate  in  this 
case,  consisting,  as  it  did,  in  considerable  part 
of  timberlands,  contemplated,  we  think,  that 
the  income  should  be  obtained  from  the  cut- 
ting of  trees,  or  the  sale  of  the  stumpage  rights. 
See  Drown  t.  Smith,  62  Maine,  141 ;  McNichol 
V.  Eaton,  77  Maine,  246;  Honywood  ▼.  Hony- 
wood,  L.  B.  18  Eq.  Gas.  306.  A  similar  rule 
has  been  applied  to  the  rights  of  life  ten- 
ants in  analogous  cases  of  iron,  coal,  oil,  and  gas 
mines,  opened  in  the  lifetime  of  the  testator, 
even  when  the  exercise  of  the  right  might  in 
time  exhaust  the  mine,  and  practically  destroy 
the  estate  of  the  remainderman.  Gaines  v. 
Green  Pond  Iron  Min.  Ck>.,  33  N.  J.  Eq.  608; 
Sayers  v.  Hoskinson,  110  Pa.  St.  44;  Koen  t. 
Bartlett,  41  W.  Va.  659." 

See,  also,  on  the  subject,  Dashwood  v.  Mag- 
niac,  64  Law  Times  New  Series,  99 ;  Poole  v. 
Union  Trust  Co.,  191  Mich.  162,  167  N.  W. 
430,  Ann.  Gas.  1918E,  622;  Butherford  v. 
Wilson,  96  Ark.  246,  129  S.  W.  634,  37  L.  B. 
A.  (N.  S.)  763 ;  Swayne  v.  Lone  Acre  Oil  Co., 
98  Tex.  597,  86  S.  W.  740.  69  L.  B.  A.  986,  8 
Ann.  Gas.  1117;  Phillips  v.  Smith,  14  Mees. 
&  W.  689 ;  21  C.  J.  951,  notes  64,  65 ;  Ballen« 
tine  V.  Poyner,  8  N.  G.  110;  Beam  ▼.  Wool- 
ridge,  3  Pa.  Go.  Ot  B.  17;  WiUlard  t.  Wll- 
liard,  156  Pa.  119,  128.  In  the  report  of  the 
last-cited  case,  it  was  said: 

"In  considering  the  question  of  waste  by  a 
life  tenant,  respect  must  be  had  to  the  nature 
of  the  property.  Here  the  evidence  proves 
clearly  that  the  tract  was  bought  by  Jacob 
and  John  as  timber  land,  that  this  was  its  chief 
value,  and  that  they  were  both  engaged  in 
cutting  and  rafting  timber  from  it.  The  tim- 
ber was  the  intended  source  of  profit,  and  the 
parties  treated  it  aceordingly.     It  is  difficult 


to  draw  a  distinction  in  this  respect  between 
profits  actually  drawn  by  the  owner  from  the 
timber  where  it  is  the  source  of  profit,  and 
profits  drawn  from  opened  mines.  Timber  is 
DO  more  a  fixed  part  of  the  realty  than  coal  or 
other  minerals,  and  yet  a  life  tenant  may  mine 
without  limit  from  opened  mines.*' 

In  North  Carolina  the  same  principle  has 
been  applied  where  dower  was  set  apart  to  a 
widow  in  lands  on  which  the  trees  were  be- 
ing worked  for  turpentine  purposes  at  the 
time  of  the  decedent's  death.  Carr  v..  Carr, 
20  N.  G.  317.  Prom  the  standpoint  of  the 
evidence  tending  to  show  that  at  the  time 
the  will  was  executed,  and  at  the  time  of  the 
death  of  the  testator,  the  wooded  lands  of 
the  testator  were  being  worked  for  turpai- 
tine  purposes,  the  widow  would  be  entitled, 
under  the  devise,  to  work  the  land  for  such 
purpose  during  her  widowhood. 

[2]  2.  If  the  lands  were  not  so  worked  for 
turpentine 'purposes  by  the  testator  so  as  to 
bring  the  case  within  the  principle  above  dis- 
cussed, it  would  nevertheless  be  a  question 
for  the  jury,  under  the  conflicting  evidence, 
to  say  whether  the  working  of  the  trees  was 
such  a  permanent  injury  to  them  as  was  be- 
yond the  rights  of  the  defendants  as  lessees 
of  the  widow  during  the  existoice  of  her 
term.  In  a  somewhat  similar  case  it  was 
said  in  Drake  v.  Wigle,  24  Upper  Can.  0.  P. 
405: 

"It  is  a  question  of  fact  for  a  Jury,  what  ex- 
tent of  wood  may  be  cut  down  in  such  cases, 
without'  exposing  the  party  to  the  charge  of 
waste." 

Again  it  was  said  in  Gampbell  t.  Shidds* 
44  Upper  Gan.  Q.  B.  449: 

*'It  is  a  question  for  the  Jury  whether  th« 
tapping  of  trees  for  sugar  making  has  the  ef- 
fect of  destroying  the  trees,  or  of  shortening 
their  life,  or  injuring  them  for  timber  pur- 
poses. 


ft 


In  the  recent  case  of  Oleaton  ▼.  Aultman, 
160  Ga.  768,  106  S.  E.  446,  being  a  suit  by 
remaindermen  to  enjoin  the  lessees  of  a  lite 
tenant  from  working  the  trees  for  turpentlite 
purposes,  it  was  held- that  the  Judge  did  not 
abuse  his  discretion  in  granting  an  interlocu- 
tory injunction.    This  was  an  implied  nilin^ 
that  the  question  of  injury  to  the  trees  'vras 
one  of  fact.    It  follows  that  the  Judge  erred 
in  holding,  as  matter  of  law,  that  the  plain- 
titfs  were  entitled    to  an  injunction. 

Judgmoit  reversed. 

All  the  Justices  concur. 
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(182  N.  C.  782) 

COBURN  V.  AMERICAN  RY.  EXPRESS  CO. 

(No.  100.) 


(Sspreme  Court  of  North  Carolina.    Sept  28, 

1921.) 


Carriers  ^=s>  1 36— Refusal  of  nonsuit,  and  leav- 
ing to  Jury  whether  express  packages  were 
properly  packed  for  shipment,  held  proper. 

Under  the  endence  in  action  involving  ques- 
tion whether  packages  which  were  stolen  dur- 
ing the  night  after  they  were  left  with  an  ex- 
press company,  and  which  it  claimed  were  not 
in  condition  for  shipment,  had  been  accepted  by 
it  for  shipment,  or  whether  its  duties  with  re- 
spect thereto  were  only  those  of  a  warehouse- 
man, held  that  the  question  whether  the  pack- 
ages were  properly  packed  for  shipment  was 
properly  left  to  the  juir. 

• 

Appeal  from  Superior  Court,  Halifax 
County;  Cranmer,  Judge. 

Action  by  F.  M.  Coburn  against  the  Amer- 
ican Railway  Express  Company  for  loss  of 
express  packages,  alleged  to  be  worth  $136.75, 
through  robbery  during  the  night  after  they 
were  left  with  defendant.  From  a  Judgment 
on  a  verdict  for  plaintiflF,  defendant  appeals. 
No  error. 

The  plaintifTs  evidence,  in  part,  is  as  fol- 
lows: 

G.  B.  Vaughan  testified:  I  was  a  drayman 
for  myself  on  the  6th  day  of  May,  1919,  and 
delivered  to  the  express  company  at  Roanoke 
Junction  two  packages  of  merchandise  for  Mr. 
F.  M.  Coburn.  I  delivered  these  to  John  Scull, 
express  agent.  The  packages  at  the  time  I 
delivered  them  were  in  good  condition.  He  told 
me  to  leave  the  packages  there— -I  laid  them  on 
the  shelf  there— and  Uiat  he  would  give  me  a 
receipt  for  them  in  the  morning  when  I  come 
back,  whidi  he  had  been  doing  for  months.  I 
had  been  doing  that  for  months.  He  received 
the  packages  and  told  me  he  would  give  me  re- 
ceipt the  next  morning.  I  left  them  laying  on 
the  shelf  where  he  gives  receipts.  These  pack- 
ages were  marked  for  shipment. 

F.  M.  Coburn  testified:    I  am  the  plaintiff  in 
this  action,  and  am  a  shoe  merchant  at  Roan- 
oke Rapids.    On  the  6th  day  of  May,  1919,  I 
delivered  to  Mr.  Vaughan,  to  be  carried  to  the 
express  company  office,  at  Roanoke  Junction, 
^wo    packages    for   shipment.    The    shoes   and 
clothing  were  packed  by  me  and  Mr.  King,  the 
man  who  works  for  me.    The  packages  were  in 
^ood  condition  when  delivered  to  Mr.  Vaughan 
tor  transportation  to  the  express  office.    1  did 
not  receive  the  packages  back.    I  do  not  know 
'what  became  of  them.   The  next  morning  Mr. 
Ooleman  told  me  they  were  stolen.    Cross-ex- 
amination:   Q.  What  did  Mr.  Coleman  tell  you 
tliat  afternoon  when  he  called  you  up  over  the 
phone?    A.  Mr.  Coleman  called  me  up  around 
4#   or  5  o*clock  and  told  me  that  the  packages  T 
fimd  sent  to  the  express  office  were  not  packed 
ri^ht  and  were  in  bad  order,  and  that  I  would 
li3.ve  to  repack  them  before  he  could  ship  them. 
Sf  r.  Coleman  was  hauling  express,  and  I  told 
luizi  to  bring  them  back  to  me.    He  had  been 


back  to  me  so  that  I  could  repack  them.  I 
didn't  have  no  way  to  send  for  them.  I  was 
in  a  big  hurry,  and  I  knew  it  was  almost  dos- 
ing time,  and  I  wouldn't  have  time  to  repack 
them  then.  I  told  Mr.  Coleman  to  bring  the 
packages  back  after  he  told  me  that  they  were 
not  in  shipping  condition.  It  was  late  in  the 
afternoon  then.  I  told  Mr.  Coleman  to  bring 
them  back,  but  only  when  he  told  me  he  could 
not  ship  them  until  they  were  repacked.  When 
they  left  my  place  of  business  they  were  in 
good  shape.  The  reason  I  did  not  get  them  was 
that  it  was  late  in  the  afternoon  when  he  called 
me  and  told  me  that  and  it  was  almost  closing 
time.  These  packages  were  all  right,  and  mark- 
ed for  shipment  when  they  left  my  store.  Q. 
He  told  you  that  they  were  not  packed  correct- 
ly, and  that  he  could  not  accept  them  for  ship- 
ment? A  That  was  late  in  the  afternoon, 
about  dosing  time.  Q.  And  you  then  told  him 
to  bring  them  back  to  you?  A.  He  had  been 
hauling  express  for  me,  and  that  was  the  rea- 
son I  asked  him  to  bring  them  back.  Q.  And 
you  instructed  Mr.  Coleman  to  bring  them  to 
you?  A.  I  told  him  I  would  take  them  back 
and  repack  them.  I  did  not  have  any  receipt 
for  them,  but  I  had  sent  stuff  up  there  several 
times  before,  and  receipt  would  be  sent  me  the 
next  day.  They  would  be  put  there  overnight, 
and  send  receipt  for  them  the  next  day.  He 
did  not  call  me  up  over  the  phone,  and  tell  me 
he  could  not  accept  the  packages  for  shipment 
the  same  day  they  were  left  there  until  after 
dinner.  Mr.  Coleman  was  the  general  agent  of 
the  express  company,  and  that  day,  when  he 
went  to  the  office  and  examined  the  packages, 
he  found  them  in  bad  order,  and  cidled  me  up 
and  told  me  he  could  not  accept  them  for  ship- 
ment, and  I  instructed  him  to  bring  them  back 
to  me,  but  he  did  not  let  me  know  anything 
about  it  until  late  in  the  afternoon,  and  it  was 
about  time  to  dose  up,  and  I  would  not  have 
time  to  go  after  them.  I  told  him  to  bring 
them  back.  I  did  not  mean  before  they  closed 
up,  but  I  mean  it  would  have  been  closing  time 
before  I  could  have  gotten  them  myself.  The 
express  office  was  broken  into  that  night. 

Defendant  offered  the  following  testimony : 

Deposition  of  H.  G.  Coleman,  offered  in  tes- 
timony by  the  defendant  and  read:  My  name  Is 
H.  G.  Coleman;  age  28,  residence  Boykins.  Vs., 
and  occupation  merchant.  On  May  8,  1919,  I 
was  employed  at  the  time  of  the  alleged  loss  of 
these  goods  at  Roanoke  Junction,  N.  C,  as 
agent  of  American  Railway  Express  Company. 
These  goods  were  delivered  to  our  office  im- 
properly packed,  and  were  refused  by  us.  F. 
M.  Coburn  was  notified  before  closing  time,  no- 
tified by  telephone.  He  or  his  derk  instructed 
us  to  hold  shipment  until  he  could  come  and 
properly  pack  the  packages.  This  took  place 
before  the  closing  hour,  which  was  6  o*dock  p. 
m.  He  had  plenty  of  time  to  come  and  repack 
the  goods  before  the  office  dosed.  The  pack- 
ages were  left  by  a  public  drayman  in  the  lob- 
by, and  were  not  placed  in  the  storeroom;  the 
freight  office  and  the  express  office  being  in  the 
same  room.  That  afternoon  the  office  was  dos- 
ed at  the  usual  hour.  Mr.  Coburn  had  not 
come  to  repack  the  goods.    About  8  o'dock  the 
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next  mornicg  it  was  discovered  that  the  office 
bad  been  broken  open  and  robbed  the  night 
defore.  Upon  investigation  I  learned  that  one 
case  of  clothing  was  taken,  and  one  case  robbed 
of  everything  except  one  snit  of  dothes.  The 
other  cases  were  robbed  of  several  pairs  of 
shoes.  These  goods  taken  were  left  by  the  pub- 
lic drayman  for  Mr.  Goburn  the  afternoon  be- 
fore.   No  receipt  was  given  for  them. 

Defendant's  objection  to  the  charge  and 
the  refusal  of  an  Instmction,  as  stated  In 
its  brief,  is  that  the  jury  were  allowed  to 
pass  on  the  question  whether  the  packages 
were  properly  packed  for  shipment  De- 
fendant claimed  that  this  was  not  at  the 
time  of  the  robbery  an  open  question,  but 
that  it  had  been  determined  by  the  agent 
and  accepted  by  plaintiff,  and  that  there- 
fore defendant  held  the  goods  for  the  con- 
venience and  accommodation  of  plaintiff,  he 
having  agreed  to  receive  and  repack  the 
goods  without  protest  or  claim  that  they 
were  in  proper  condition  tor  shipment. 

Daniel  &  Daniel,  for  appellant. 

PER  CURIAM.  The  controversy  on  trial 
narrowed  itself  to  a  question  as  to  whether 
the  defendant  had  accepted  the  packages 
for  shipment  in  its  capacity  as  a  common 
carrier,  the  defendant  contending  that  its 
duties  were  only  those  of  a  warehouseman 
at  the  time  of  the  loss  of  the  goods.  Upon 
this  disputed  question  of  fact,  his  honor 
submitted  the  case  to  the  jury,  and  they 
have  found  in  favor  of  the  plaintiff. 

There  was  an  exception  to  the  charge  and 
the  refusal  to  give  one  of  plaintiff's  pk-ayers 
for  Instructions.  Upon  the  record,  we  do 
not  think  these  exceptions  can  be  sustained. 
The  motion  to  nonsuit  was  properly  over- 
ruled. We  have  discovered  no  sufficient 
reason  for  disturbing  the  result 

No  error. 
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1921.) 

1.  Criminal   law   ^=>l II 4(1)— Error   assigned 
must  appear  In  the  record. 

Although  errors  in  the  charge  may  be  first 
assigned  on  appeal*  the  error  must  appear  in 
Uie  record. 

2.  Criminal  law  ^s>lll2— Assionmeat  of  error 
held  contradloted  by  reeord. 

In  the  absence  of  a  full  charge  to  the  jury, 
a  statement  of  the  record  that  the  court  at 
the  conclusion  of  the  argument  charged  the 
jury  at  length  with  respect  to  the  case,  and 
stated  fully  contentions  of  the  state  and  de- 
fendant to  all  of  which  there  was  no  excep- 
tion, contradicts  an  assignment  of  error  that 
there  was  no  charge  as  to  manslaughter. 


3.  Criminal  law  <r»ll4l(2),  1144(14)— In  ab- 
senoe  of  oharge  In  record^  no  inference  of 
error  will  be  drawn^  and  bnrden  of  proof  is 
on  appellant. 

Where  the  record  is  silent  as  to  a  part  of 
the.  charge,  the  appellate  court  cannot  draw 
an  inference  of  error  in  refusal  to  charge  as 
to  manslaughter,  since  the  presumption  is  that 
the  instructions  of  the  court  were  correct 
and  the  burden  is  on  the  appellant  to  show  the 
contrary,  and  the  fact  that  defendant's  counsel 
confined  his  argument  to  second  degree  mur- 
der, does  not  alter  the  case. 

4.  Criminal  law  «s»825 (4)— Instruction  as  to 
reasonable  doubt  If  error,  held  not  available, 
in  aJisenoe  ef  request  for  more  ilellnlto  eharge. 

An  instruction  to  the  e£Pect  that  if  the 
jury  found  beyond  a  reasonalile  doubt  that  de- 
fendant committed  the  homidde,  they  should 
find  him  guilty,  while  a  general  statement  of 
the  rule.  If  erroneous,  is  unavailable  in  the  ab- 
sence of  a  request  to  charge  more  definitely. 

5.  Criminal  law  ^=>  1172  (2)— I  net  motion  that 
Jury  must  be  convfnoed  to  a  moral  certainty 
held  not  prejudiolai  to. defendant. 

An  instruction  that  the  jury  must  be  con- 
vinced to  a  moral  certainty  was  not  prejudicial 
to  defendant  especially  when  followed  by  a 
correct  instruction  on  reasonaUe  doubt. 

6.  Criminal  law  ^=>lt44(l4)— If  charge  was 
erroneous,  presumption  is  In  absence  of  en* 
tire  charge  in  record  that  defendant's  conn- 
sei  would  have  excepted. 

Whether  a  charge  as  to  reasonable  doubt 
the  defendant  committed  the  homicide  was 
too  general  in  its  terms,  and  since  the  record 
states  that  the  judge  charged  the  jury  as  to  the 
case,  and  stated  fully  tlie  contention  of  the 
parties  to  which*  there  was  no  exception,  it 
will  be  presumed  that.  !f  error  in  charging  had 
been  made,  defendant's  counsel  would  have  ex- 
cepted. 

7.  Criminal  law  ^s>822( I)— Charge  must  be 
considered  as  a  whole. 

A  charge  must  be  construed  as  one  con- 
nected whole,  and  not  by  detached  portions. 

Appeal  from  Superior  Coiirt,  Hyde  County; 
Allen,  Judge. 

Henry  Jones  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    No  error. 

The  defendant  with  others,  was  Indicted  in 
the  court  below .  for  the  murder  of  James 
Smith,  and  was  convicted  of  murder  in  the 
second  degree.  The  solicitor  for  the  state 
withdrew  the  diarge  of  murder  in  the  first 
degree.  There  was  no  suggestion  from  de- 
fendant's counsel  that  the  question  of  man- 
slaughter was  involved,  oT  that  there  was  any 
evidence  of  the  same.  No  instruction  was  re- 
quested on  that  subject,  and  no  reference  to 
manslaughter  made  by  defendant,  until  tbe  de- 
fendant after  verdict  and  Judgment,  filed  bi:^ 
exceptions,  and  upon  them  based  his  assi^u- 
ment  of  errors,  in  which  he  made  his  first  ref- 
erence  to  manslaughter,  when  he  exceed  T>o- 
cause  the  court  fliiled  to  charge  as  to  nian- 
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slaughter.    The  substance  of  the  record  on 
this  point  is  as  follows: 

The  case  was  fully  argued  by  both  the  state 
and  the  defendant,  neither  the  state  nor  the 
defendant's  counsel  discussing  any  question 
except  the  guilt  or  innocence  of  the  defend- 
ants on  the  charge  of  murder  in  the  second 
degree.  No  allusion  was  made  in  the  course 
of  the  argument  by  either  the  solicitor  or 
associate  counsel  for  the  state,  or  by  any 
counsel  for  either  of  the  defendants,  to  the 
guilt  or  innocence  of  the  defendants  of  any 
crime  except  murder  in  the  second  degree, 
and  specifically  no  contention  was  made  ei- 
ther by  the  state  or  the  defense  that  the  de- 
fendant was  guilty  of  either  murder  in  the 
first  degree  or  of  manslaughter,  the  only 
question  argued  being  whether  the  defend- 
ants were  guilty  or  innocent  of  the  charge  of 
murder  in  the  second  degree.  During  the 
course  of  the  argument  for  the  defendant,  the 
defendant's  counsel  read  the  statute  defining 
the  crime  of  murder  in  the  second  degree  to 
the  jury,  and  argued  to  the  Jury  the  punish- 
ment that  was  permissible  upon  a  conviction 
under  the  same,  and  told  the  Jury  that,  if  the 
defendants  were  convicted,  they  would  be 
punished  by  imprisonment  from  2  to  30  years, 
in  the  discretion  of  the  court.  The  solicitor 
likewise  admitted  to  the  Jury  that  the  statute 
had  been  correctly  read,  and  that  the  punish- 
ment suggested  by  the  defendants'  counsel 
was  possible  upon  a  conviction,  but  argued 
to  the  Jury  that  the  matter  of  punishment 
was  not  for  th^  deteimination,  but  should 
and  could  be  left  to  the  court  to  administer 
in  Justice  and  mercy.  At  the  conclusion  of 
the  argument,  the  court  charged  the  Jury  at 
length  with  respect  to  the  case,  stating  fully 
the  contentions  of  both  the  state  and  the  de- 
fendants, to  all  of  which  there  was  no  ex- 
ception. 

There  was  testimony  to  the  effect  that  one 
of  the  witnesses  had  heard  the  defendant 
fighting  the  deceased  the  night  of  the  homi- 
cide, and  that,  before  the  homicide,  he  had 
lieard  him  threaten  to  kill  him.    There  was 
OTidence  tending  to  show  that  McArthur  and 
Smith  were  killed  with  a  heavy  singletree, 
made  of  solid  oak,  and  having  iron  bands  at 
«a.ch  end  of  it,  and  which  was  a  deadly  weap- 
on.   The  indentations  in  the  skull  of  McAr- 
tlinr  corresponded  with  the  shape  of  the  ends 
of  this  singletree.    The  dead  bodies  of  Mo- 
Arthur  and  Smith  were  hauled  in  a  cart  be- 
longing to  John  Jones  (which  was  borrowed 
l>y  defendant,  Henry  Jones)  to  the  canal  near^ 
Henry's  home,  and  thrown  into  the  canal, 
Henry  having  said  that  he  wanted  the  cart 
to   carry  the  boys  (McArthur  and  Smith)  to 
tbe  canal  and  ''chimk  them  in."    There  was 
evidence  that  blood  stains  were  found  on 
Henry's  kitchen  floor,  and  the  singletree  in 
the  bottom  of  the  cart.    There  was  other  evi- 
dence tending  to  identify  the  defendant,  as 
tlie  one  who  committed  the  homicide,  in  addi- 


tion to  his  admission  in  Jail  that  he  and  his 
wife  had  killed  the  boys,  and  that  he  intend- 
ed to  "put  it  on  Dad,"  and  also  his  threat  to 
kill  Smith  because  of  some  real  or  fancied 
grievance. 

The  Jury,  under  the  evidence  and  the 
charge  of  the  court,  convicted  the  defendant 
of  murder  in  the  second  degree,  and  from  the 
Judgment  upon  the  verdict,  he  appealed. 

Daniel  &  Carter,  of  Washington,  N.  O.,  and 
Clifton  Bell  and  Mann  &  Mann,  all  of  Swan 
Quarter,  for  appellant. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

WALKBR,  J.  (after  stating  the  facts  as 
above).  The  principal  exception  of  the  de- 
fendant is  that  the  court  failed  to  define  man- 
slaughter, or  to  charge  that  the  Jury  could 
find  the  defendant  guilty  of  manslaughter  or 
murder  in  the  second  degree.  The  full  charge 
is  not  in  the  record.  We  will  first  consider, 
therefore,  whether  it  appears  from  the  record 
that  the  court  failed  to  give  any  such  in- 
struction. We  are  governed,  in  this  respect, 
eaatXnAy  by  the  record,  which  cannot  be  alter- 
ed by  a  mere  exception  or  assignment  of  er- 
ror. 

[1]  Bxc^tioos  must  be  confined  to  some- 
thing alleged  as  error  which  appears  in  the 
reoord*  and  an  assignment  of  error  must  ordi- 
narily be  based  upon  an  exception  duly  taken. 
Errors  in  the  charge  may,  of  course,  be  as- 
signed the  first  time  in  the  case  on  appeal, 
but  the  error  must  api)ear  in  the  record,  and 
not  only  in  the  assignment.  This  is  neces- 
sarily true,  because,  if  the  showing  of  error 
depended  upon  the  mere  allegation  of  it, 
when  the  error  did  not  ai^ear  in  the  record. 
It  would  be  useless  to  consider  the  recford,  but 
only  the  assignment  as  to  the  ruling  of  the 
court  Of  course  this  would  not  do,  and 
could  not  for  a  moment  be  accepted  as  a  prin- 
ciple in  the  law  of  appellate  procedure.  The 
law  is  the  other  way,  as  we  do  not  presume 
error  was  committed,  but  the  opposite;  and 
he  who  alleges  that  there  was  error  must 
show  it  by  the  record,  and  not  by  assertion 
only,  an  assignment  being  of  no  avail  unless 
it  rests  upon  matter  appearing  in  the  record 
or  case  on  appeal.  Wilson  v.  Wilson,  174  N. 
C.  755,  94  S.  E.  669 ;  In  re  Smith's  WUl,  163 
N.  0.  466,  79  S.  E.  977 ;  Todd  v.  Mackie,  160 
N.  C.  352,  76  S.  E.  245 ;  AUred  v.  Kirkman, 
160  N.  C.  392,  76  S.  B.  244 ;  Worley  v.  Log- 
gUig  Co.,  157  N.  C.  490,  73  S.  B.  107.  So,  in 
this  case,  we  must  presume  the  correctness  of 
the  trial  below,  because  we  cannot  see  any 
such  error  in  it  as  is  alleged,  as  It  has  not 
been  made  to  appear. 

[2]  The  defendant  assigned  as  error  that  the 
Judge  failed  to  charge  the  Jury  as  to  man- 
slaughter. Not  only  does  this  not  appear  in 
the  record,  as  the  full  charge  is  not  here,  ^ut 
what  does  appear  contradicts  it,  as  the  rec- 
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ord  states  that  Judge  Allen,  who  presided  at 
the  trial— 

"at  the  conclusion  of  the  argument,  charged 
the  jury  at  length  with  respect  to  the  case, 
and  stated  fully  the  contentions  of  the  state 
and  the  defendant,  to  all  of  which  there  was 
no   exception/* 

And  this  disposes  of  the  assignment  as  to 
manslaughter,  as  it  excludes  the  idea  that 
there  was  no  instruction  as  to  it,  the  state- 
ment in  the  record  being  sufficient  to  show 
that  the  charge  embraced  every  phase  of  the 
case.  If  so,  there  can  be  no  error  in  the 
charge,  even  if  there  was  evidence  to  support 
the  contention  as  to  manslaughter.  The  ap- 
pellant has  not,  therefore,  shown  that  there 
was  no  Instruction  as  to  manslaughter,  and, 
as  was  held  In  the  above  cited  cases  and 
Powers  V.  City  of  Wilmington,  177  N.  C.  361, 
99  S.  E.  102: 


ti 


'Appellant  must  show  error;  we  will  not 
presume  it,  but  he  must  malce  it  appear  plain- 
ly, as  the  presumption  [as  to  the  correctness 
of  the  trial]  is  against  him**— citing  In  re 
Smith's  Will,  supra. 

The  same  was  said  in  Raggett  y.  Lanier, 
178  N.  C.  129,  p.  131,  100  S.  B.  254,  255,  the 
language  in  that  case,  being: 

"The  burden  of  showing  error  is  upon  him, 
for,  in  the  absence  of  anything  to  the  con- 
trary, we  presume  that  the  ruling  of  the  court 
was  correct." 

And  the  following,  which  was  said  in  ReU 
V.  Harrison,  179  N.  0.  190,  at  page  198,  102 
S.  E.  200,  204,  is  also  pertinent  and  analo- 
gous to  the  question  here: 

• 

"A  party  cannot  complain  of  an  instruction 
given  at  his  own  request;  nor  will  an  assign- 
ment of  error  be  sustained  which  conflicts  with 
the  statement  of  the  case  upon  the  question 
whether  the  instruction  was  so  given.  The 
judge's  statement,  as  to  what  was  done,  must 
stand,  in  the  absence  of  any  correction  of  the 
record  by  certiorari  or  otherwise.' 


rt 


As  held  in  State  v.  Harris,  181  N.  0.  600, 
107  S.  E.  466,  "The  statement  of  the  case  on 
an  appeal  imports  absolute  verity."  We  must 
therefore  accept  it  as  we  find  it,  and  can 
add  nothing  to  it,  nor  can  we  take  anything 
from  it.  The  appeal  must  stand  or  fall  by 
what  we  find  in  the  case,  without  regard  to 
any  assignment  of  error,  unless  supported 
by  it 

[8]  As  the  whole  of  the  charge  is  not  here, 
we  are  unable  to  know  what  it  was,  or  wheth- 
er what  is  not  here  embraced  a  sufficient 
charge  as  to  manslaughter.  We  only  know 
that  defendant  deemed  it  adequate,  as  he  did 
not  ask  for  any  further  instruction.  We  are 
not  permitted  to  draw  an  inference  favorable 
to  the  defendant  merely  because  the  record  is 
silent  as  to  a  part  of  the  charge.  We  should 
presume  to  the  contrary,  as  the  burden  is 
upon  the  defendant  to  show  any  error. 

[4]  The  fact  that  counsel  for  defendant 


chose  to  narrow  the  discussion  and  confine  his 
argument  to  second  degree  murder  does  not 
alter  the  case.  That  is  their  act,  and  not 
that  of  the  court.  They  may  have  thought, 
and  perhaps  rightly  so,  that  the  evidence  aa 
to  manslaughter,  if  there  was  any  at  all,  was 
entirely  too  conjectural,  and  would  not  lead 
the  Jury  to  adopt  that  view.  It  was  hardly 
as  substantial  or  probative  in  character  as 
was  the  evidence  in  Ryrd  v.  Express  CJo.,  139 
N.  0.  273,  51  S.  E.  851. 

We  have  discussed  this  exception  upon  the 
assumption  that  there  was  evidence  of  man- 
slaughter, which  is  exceedingly  doubtful,  as 
all  the  evidence  tends  to  show  that  defendant 
was  the  aggressor,  and,  if  there  was  a  quar- 
rel, that  he  brought  it  on  and  killed  the  de- 
ceased with  malice,  and  not  in  hot  blood, 
during  a  sudden  quarrel,  or  upon  legal  provo- 
cation. The  exception  and  assignment  of  er- 
ror are  not,  therefore,  sustainable  and  must 
be  overruled. 

AU  that  we  have  said  is  based  on  the  as- 
sumption that.  If  there  was  evidence  of  man- 
slaughter, it  was  the  duty  of  the  judge  to 
give  a  prefer  instruction  in  regard  to  it, 
whether  he  was  asked  to  do  so  or  not  This 
was  decided  in  State  v.  Merrick,  171  N.  C. 
788,  88  S.  EL  501,  where  we  held,  as  shown 
by  the  third  headnote: 

''Upon  a  trial  for  murder,  a  verdict  for  a 
less  grade  of  crime  is  permitted,  and  where 
the  indictment  is  for  murder,  and  there  are 
facts  in  evidence  tending  to  reduce  the  crime 
to  manslaughter,  it  is  reversible  error  for  the 
trial  judge  not  to  submit  this  phase  to  the 
jury,  under  a  proper  charge,  though  not  re- 
quested by  the  defendant  to  do  so,  and  al- 
though he  has  offered  to  submit  to  a  verdict 
of  murder  in  the  second  degree,  which  has 
been    refused"--citing    Bevisal,    §    535. 

[6]  The  exception  to  the  Judge's  charge  on 
reasonable  doubt  is  untenable.  He  did  say 
that  the  Jury  must  be  convinced  '*to  a  moral 
certainty,"  but  he  added: 

*'If  you  find  from  the  evidence  that  the  de- 
fendants, or  either  of  them,  committed  the 
homicide,  and  you  so  find  beyond  a  reasonable 
doubt,  you  will  return  a  verdict  of  guilty  as  to 
the  one  or  ones  whom  you  so  find.' 


tf 


This  was  stating  the  rule  generally,  but 
there  was  no  request  to  state  it  more  definite- 
ly, and,  in  the  absence  of  such  a  request,  the 
error,  if  any,  is  not  available  to  the  defend- 
ant. Simmons  v.  Davenport,  140  N.  G.  407, 
53  S.  E.  225. 

There  is  no  special  formula  of  tlie  law 
for  charging  upon  the  doctrine  of  reasonable 
doubt.  It  was  said  in  State  v.  Adams,  138 
N.  a  688,  605,  50  S.  E.  765,  767: 

"There  is  no  particular  formula  by  which  the 
court  must  charge  the  jury  upon  the  intensity 
of  proof.  •  ♦  ♦  'All  that  the  law  requires  is 
that  the  jury  shall  be  clearly  instructed,  that 
unless  after  due  consideration  of  all  the  evi- 
dence  they  are  "fully   satisfied"  or  **entirely 


convinced/*  or  "i 

doubt"  of  the  guilt  of  the  defendant,  it  is 
their  duty  to  acquit,  and  every  attempt  on  the 
part  of  the  courts  to  )ay  down  a  "formula"  for 
the  instruction  of  the  jury,  by  which  to  "gauge" 
the  degrees  of  conviction  has  resulted  in  no 
good.*  We  reproduce  these  words  from  the 
opinion  delivered  by  Pearson,  C,  J.,  in  State  v. 
Parker,  61  N.  C.  473,  as  they  present  in  a 
clear  and  forcible  manner  the  true  principle 
of  law  upon  the  subject.  The  expressions  we 
sometimes  find  in  the  books  as  to  the  degree  of 
proof  required  for  a  conviction  are  not  for- 
mulas prescribed  by  the  law,  but  mere  illus- 
trations. State  V.  Sears,  61  N.  0.  146;  State 
V.  Knox,  Id.,  312;  Stete  v.  Norwood,  74  N. 
C.  247.  The  law  requires  only  that  the  jury 
shall  be  fully  satisfied  of  the  truth  of  the 
f'harge,  due  regard  being  had  to  the  presump- 
tion of  innocence  and  to  the  consequent  rule 
ns  to  the  burden  of  proof*— citing  State  ▼. 
Knox,  supra. 

The  dictfonaries  define  "moral  certainty" 
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satisfied  beyond  a  reasonable  [  range  of  questions  involved  In  it,  Induding, 

of  course,  instructions  as  to  murder  in  the 
second  degree,  manslaughter,  and  excusable 
homicide,  and  that  the  verdict  should  desig- 
nate the  particular  degree  of  homicide  if  the 
jury  found  defendant  guilty  of  either  one  be- 
low murder  in  the  first  degree,  which  had 
been  eliminated.  As  we  have  shown,  the 
presmnption  is  that  the  court  instructed  the 
Jury  correctly.  When  the  charge  is  thus  con- 
sidered as  an  entirety,  we  cannot  conclude 
that  the  jury  misunderstood  or  disobeyed  ex- 
plicit instructions  given  to  them. 

[7]  That  the  charge  must  be  construed  as 
one  connected  whole,  and  not  by  detached 
portions,  has  grown  into  an  axiom  of  the  law. 
State  V.  Exum,  138  N.  G.  599,  50  S.  E.  283; 
Komegay  v.  R,  R.,  154  N.  O.  389,  70  S.  E. 
731;  In  re  Will  of  Hlnton,  180  N.  O.  206, 
216,  104  S.  E.  341;  Haggard  v.  Mitchell,  180 
N.  a  255,  258, 104  S.  E.  561 ;  State  v.  Cham- 
bers, 180  N.  C.  705,  708,  104  S.  m  670,  and 
the  many  other  intervening  cases  where  the 
principle  has  been  approved.  If  the  charge  is 
read  under  this  rule  with  the  proper  pre- 
sumption in  favor  of  its  correctness  constant- 
ly kept  in  mind,  we  can  have  no  doubt  that 
the  jury  fully  understood  what  they  were 
trying,  and  were  not  led  into  the  error  of 
supposing  that  the  mere  conunission  of  the 
homicide  would  justify  them  in  returning  a 
verdict  of  murder  in  the  second  degree,  or 
even  for  manslaughter.  The  course  of  the 
trial,  as  it  appears  by  the  case  on  appeal  and 
the  verdict,  shows  that  the  jury  clearly  un- 
derstood the  case  and  the  law  "arising  there- 
on." We  do  not  see  how  they  could  have  de- 
cided otherwise  than  they  did.  If  they  have 
found  a  wrong  verdict,  it  was  not  the  fault 
of  the  judge.  Great  stress  was  laid  upon  sec^ 
ond  degree  murder  by  counsel  in  argument, 
in  the  hope  and  belief,  perhaps,  that  the  jury 
would  be  more  apt  to  choose  to  acquit  as  be- 
tween a  verdict  for  the  higher  felony  and 
one  of  "not  guilty"  than  they  would  as  be- 
tween manslaughter  and  acquittal,  and  to 
those  acquainted  with  court  trials,  this  was 
a  shrewd,  and  to  a  trained  lawyer,  a  not  un- 
usual, view  to  take  of  the  matter. 

The  defendant  was  no  doubt  most  ably  de- 
fended in  the  court  below,  and  we  know  that . 
Mr.  Carter  made  an  exceptionally  strong  de- 
fense of  him  before  us. 

The  other  exceptions,  not  specially  discuss- 
ed by  us,  although  not  mentioned  in  the  de- 
fendant's brief,  have  been  fully  considered, 
and  found  to  be  without  any  merit. 

We  find  no  error  in  the  case  or  the  record. 

No  error. 


"A  very  high  degree  of  probability,  although 
not  demonstrable  as  a  certainty;  a  probability 
of  so  high  a  degree  that  it  can  be  confidently 
acted  upon  in  the  affairs  of  life:  as  that  there 
is  a  moral  certainty  of  his  guilt." 

This  expression   that   the  evidence  must 
produce  a  moral  certainty  of  guilt  was  not, 
In  any  degree,  prejudicial  to  the  defendant, 
especially  when  It  was  immediately  followed 
by  what  was  said  as  to  reasonable  doubt,  giv- 
Ing  the  prisoner  the  full  benefit  of  that  doe* 
trine.    As  the  full  charge  is  not  before  us,  it 
may  be  that  the  learned  judge  further  eluci- 
dated the  doctrioe,  and  we  would  not  impute 
error  upon  mere  conjecture  that  he  did  not 
do  so,  even  if  this  part  of  the  charge,  which 
is  before  us,  was  not  precisely  correct.    But 
we  see  no  substantial  error  in  it  as  it  stands. 
[8]  The  charge  .that,  if  the  jury  found  be- 
yond a  reasonable  doubt  the  defendant  com- 
mitted the  homicide,  the  verdict  should  be 
guilty,  was  somewhat  too  brief  and  general, 
but  not  so  when  considered  in  connection  with 
the  statement  In  the  record  that  the  judge 
charged  the  jury  at  length  as  to  the  case,  and 
stated  fully  the  contentions  of  the  parties,  to 
whicb    there   was   no   exception.     In   other 
words,  be  charged  the  jury  correctly  as  to 
the  case,  or  counsel  would  have  excepted.    It 
is  the  fair  presumption  that  they  would  have 
excepted  if  there  was  error  in  the  charge. 
We   could  not  well  presume  otherwise  with 
such   able  counsel,  as  the  defendant  had  to 
protect  his  interests,  and  it  is  a  fair  and 
reasonable  inference  from  this  statement  in 
the  record  that  the  charge  covered  the  whole 
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BROWN    V.    BROWN.    (No.    58.) 

(Supreme  Oonrt  of  North  Carolina.    Sept.  14, 

1921.) 

1.  Appeal  and  orror  #s»690(3)— Groond  of  «x- 
eeption  must  appear  in  record. 

On  appeal,  groands  of  exception  to  evi- 
dence mast  appear  in  record  that  the  conrt 
may  pass  on  Its  legal  sufficiency,  and  appear- 
ance only  in  the  exception  or  assignment  of 
error  is  not  sufficient 

2.  Trial  «s»l65— On  motion  for  nonsuit,  only 
evidence  favorable  to  plaintiff  oonsidered. 

On  motion  for  nonsuit,  the  court  may  con- 
sider only  plaintiff's  evidence,  and  so  much  of 
defendant's  as  is  favorable  to  plaintiff,  or  sup- 
ports  his   case. 

Appeal  from  Stiperior  Ooiirt,  WaahingtaQ 
CouKity;  Allen,  Judge. 

Suit  by  Mrs.  Eva  Brown  against  Henry 
Ward  Brown,  for  divorce.  From  a  decree 
for  plaintiff,  defendant,  by  guardian  ad  lit- 
em, appeals.    No  error. 

Thin  is  an  action  for  divorce  a  Tincalo, 
upon  the  ground  that  the  parties  have  liyed 
separate  and  apart  from  each  other  for  five 
years  before  the  commencement  of  this  ac- 
tion, and  was  brought  under  the  provisions  of 
PnbUc  Laws  of  1921,  c.  63.  Plaintiff  had 
previously  obtained  a  decree  for  divorce 
from  bed  and  board.  Upon  the  findings  of 
the  jury,  judgment  was  entered  for  the 
plaintiff  granting  her  an  absolute  divorce. 
The  defendant,  being  insane,  appeared  by 
guardian  ad  litem,  who  appealed  from  the 
judgment,  and  the  only  exception  is  that  the 
court  refused  to  nonsuit  the  plaintiff,  it  be- 
ing stated  in  the  exception  that  it  appeared 
from  the  evidence  that  defendant  had  been 
an  inmate  of  the  state  hospital  a  part  of 
the  statutory  period  of  five  years. 

W.  L.  Whitley,  of  Plymouth,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  evidence  is  not  in  the  rec- 
ord, and  therefore  we  are  unable  to  deter- 
'mine  whether  the  insanity  so  appeared  or 
not,  and  besides,  we  should  know,  at  least, 
the  substance  of  the  evidence  in  order  to 
pass  upon  its  legal  suflSciency.  We  have 
often  held  that  the  ground  of  exception  must 
appear  in  the  record,  and  not  only  in  the  ex- 
ception or  assignment  of  error  itself,  which 
Is  the  case  here.  State  v.  Jones  (at  this 
term)   182  N-  C.  -— ,  108   S.  B.  376,  citing 


In  re  Smith's  Will,  163  N.  0.  466,  79  S.  E. 
977 ;  Todd  v.  Mackie,  160  N.  C.  352,  76  S.  B. 
246;  AUred  v.  Kirkman,  160  N.  O.  392,  76 
S.  B.  244 ;  Worley  v.  Logging  Co.,  157  N.  O. 
490,  73  S.  E.  107.  Those  cases  apply  direct- 
ly to  the  exception  taken  in  this  case,  for, 
upon  sudi  a  motion  as  one  for  a  nonsuit,  we 
must  see  what  appears  in  the  evidence,  so 
that  we  may  adjudge  for  ourselves  whether 
the  motion  was  well  based.  Besides,  even 
the  exception  does  not  state  from  whose  evi- 
dence the  alleged  fact  appeared,  and  if  from 
the  defendant's  alone,  the  motion  was  prop- 
erly overruled.  We  accept  the  evidence  as 
true  upon  such  a  motion,  and  ylew  it  in  the 
light  most  favorable  to  the  plalntlfl;  reject- 
ing so  much  as  is  unfavorable  to  her,  because 
the  Jury  might  do  that  very  thing  if  the 
case  were  submitted  to  them.  Morton  v. 
Lumber  Co.,  162  N.  O.  64,  67  S.  B.  67;  West 
V.  Tanning  Co.,  164  N.  0.  44,  69  a  B.  687. 

[2]  The  court,  on  a  motion  for  nonsuit, 
can  only  consider  the  plaintifTs  evidence, 
and  so  much  of  the  defendant's  as  is  favor- 
able to  him  or  supports  his  case.  Shives  v. 
Eno  Cotton  Mills,  151  N.  C.  290,  66  S.  B.  141; 
Brittain  v.  Westhall,  136  N.  C.  492,  47  S.  B. 
616;  Daniel  v.  Railroad  Co.,  136  N.  O.  517, 
48  S.  B.  816,  67  L.  R.  A.  466, 1  Ann.  Cas.  718; 
BUes  V.  Railroad  Co.,  139  N.  C.  528,  62  S.  B. 
129.  Defendant,  as  is  attempted  here,  can* 
not  state  evidence  in  his  exception,  not  ap- 
pearing in  the  case,  and  then  demur  to  it  or 
ask  for  a  nonsuit,  or  a  dismissal  of  the 
case. 

But,  if  we  should  consider  the  Terdict, 
though  this  is  not  permissible,  the  same  re- 
sult would  follow.  We  get  no  more  definite 
information  fro^  it  than  we  do  from  the 
motion  for  a  nonsuit,  or  from  the  other  parts 
of  the  record.  It  finds  that  the  defendant 
is  now  (at  the  time  of  the  trial)  an  inmate 
of  the  asylum,  but  there  is  nothing  in  the 
verdict  to  show  how  long  he  has  been  there, 
or  when  he  first  became  Insane,  or  whether 
he  has  been  continuously  insane,  and,  if 
so,  during  what  length  of  time.  The  record 
is  entirely  devoid  of  such  information  as 
we  should  have  to  decide  the  question  in- 
tended to  be  presented,  but  which  is  not 
properly  raised.  We  must  therefore  refuse 
to  reverse  the  judgment,  and  grant  a  new 
triaL 

If  the  plaintiff  had  asked  us  to  do  so,  we 
would  have  dismissed  the  appeal  for  want  of 
a  brief  for  the  defendant.  174  N.  C.  837,  81 
S.  B.  xii,  rule  34.  But  she  did  not  do  so, 
and  we  have  considered  the  case  on  its  legal 
merits. 


Wilson  V.  Wilson,  174  N.  C.  766,  94  S.  B.  669 ;  |     No  error. 
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MORRIS  V.  KRAMER  BROS.  CO.     (No.  16.) 

(Supreme  Court  of  North  OaroliBa.    Sept  28, 

1921.) 

1.  Trial  €=929(3)«-ReiflectiOBS  by  Judge  oo  wit- 
ness at  any  time  daring  trial  error. 

It  is  error  for  a  judge,  at  any  time  during 
a  trial,  to  cast  refiectiona  on  a  witness  tending 
to  discredit  him,  under  Beyisal  1906,  §  535;  G. 
S.  I  564,  although  such  statute  refers  in  terms 
to  intimations  and  opinions  by  a  judge  in  the 
charge. 

2.  Trial  ^=»29(3)~QuestionlBg  ethles  of  wit- 
ness during  trial  error. 

A  dialogue  between  a  judge  and  witness, 
wherein  it  appeared  that  judge  was  questioning 
the  ethics  of  action  of  witness,  as  an  attorney 
from  another  state,  in  obtaining  a  release  with- 
in the  state,  was  erroneous  and  prejudicial,  un- 
der Bevisal  1905,  §  535;   G.  S.  |  564. 

3.  Appeal  and  error  ^=:>I046(5)  •*  Error  ef 
Judge  In  eritlolsing  witness  held  not  cured  hy 
attempt  to  eorreot. 

Where  judge  in  dialogue  with  witness  crit- 
icized him  by  questioning  the  ethics  of  the  wit- 
ness, as  an  attorney  from  another  state,  in  ob- 
taining a  release  within  the  state,  the  error  was 
not  cured  by  an  attempt  on  the  part  of  the 
judge  to  correct  the  error  by  telling  the  jury 
that  they  were  not  to  consider  the  matter. 


Appeal  from  Superior  Gonrt,  Pasquotank 
County;   All^i,  Judge. 

Action  by  William  Morris  against  the 
Kramer  Bros;  Gompany.  Judgment  for  plain- 
tiff, and  defendant  appeals.    New  trial. 

This  action  was  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  been  caus- 
ed by  defendant's  negligence.  Plaintiff  had 
been  employed  by  the  defendant  to  work  In 
bis  sawmiU,  and  was  engaged,  at  the  time 
of  his  injury,  on  the  platform  in  loading 
sawed  lumber  upon  trucks  preparatory  to 
bauling  it  to  the  dry  kilns,  or  to  the  yard 
of  the  miU.  The  lumber  was  brought  to 
tbe  platform  by  a  chain  or  conveyor,  and, 
^while  so  performing  }his  duties,  he  was 
knocked  from  tbe  platform  by  a  heavy  board, 
^^*hich  had  fallen  from  the  conveyor,  and 
Injured.  Plain tlflP  alleged  negligence  in  sever- 
al particulars.  Defendant  answered  and  de- 
nied that  there  was  any  negligence  on  their 
part,  and  pleaded  assumption  of  risks  and 
contributory  negligence. 

There  was  much  evidence  taken  upon  the 
questions    of   negligence,   contributory    neg- 
ligence, and  assumption  of  risks,  and  excep- 
tions entered  to  rulings,  but  they  need  not 
now  be  considered,  as  we  are  of  the  opinion 
tliat  a  material  error  was  committed  In  an- 
otber  respect.     Defendant  pleaded  that  the 
plaintiff  had   executed   a   release  to  them 
from   all  damages  growing  out  of  said  al- 
leged injury,  and  Mr.  Hoag,  an  attorney  at 
law  of  Norfolk,  Va.,  who  procured  the  release, 
w&B  examined  at  length,  as  a  witness  for 


(lOS  8.B.) 

the  defendant,  in  regard  to  its  execution, 
the  plaintiff  having  alleged  that  the  release 
was  obtained  by  fraud'  or  mistake.  The  fol- 
lowing appears  in  the  record  of  the  case  as 
to  what  occurred  between  the  Judge  and  the 
witness,  during  the  redirect  examinations 
of  the  witness  Mr.  Hoag: 

At  this  point  his  honor,  the  Jury  being  pres- 
ent, announced  that  he  wanted  to  ask  the  wit- 
ness a  question,  and  did  so  as  follows: 

"Q.  You  say  you  are  a  lawyer  in  Virginia? 
A.  Yes,  sir. 

"Q.  Is  it  in  accordance  with  your  idea  of 
professional  ethics  in  Virginia  for  a  lawyer  to 
go  to  a  man  and  approach  him,  if  he  has  not 
brought  any  lawsuit,  and  get  written  state- 
ments from  him?  A.  Absolutely  so.  We  do 
not  approach  him  if  he  has  employed  a  lawyer 
first,  but  if  he  has  not  we  do  that  quite  fre- 
quently.    It  is   considered  ethical. 

"Q.  I  wish  you  would  show  me  one  of  the 
rules." 

To  all  the  foregoing  questions  by  the  court, 
the  defendant,  in  apt  time,  objected.  Objec^ 
tion  overruled,  and  defendant  excepts.  His 
honor  continued: 

"1  would  like  to  see  the  ethics  for  my  own  in- 
formation. Is  it  ethical  for  a  lawyer  of  one 
state  to  go  into  another  state  and  prepare  a 
case  when  he  is  not  licensed  in  that  state? 
A.  We  have  done  that  so  frequently  in  Virginia 
without  any  question  of  the  bar,  just  as  a  mat- 
ter of  information  so  1  could  make  a  settle- 
ment.   1  came  here  to  ascertain  the  facts." 

To  the  foregoing  questions  by  the  court,  the 
defendant,  in  apt  time,  objected.  Objection 
overruled,  and  defendant  excepts.  The  court 
continues: 

"I  don't  want  the  Jury  to  be  prejudiced 
against  the  witness  on  account  of  my  asking 
these  questions.  It  is  so  unusual  for  a  law- 
yer from  another  state  to  come  into  the  state, 
doing  professional  work,  that  I  wanted  to  see 
what  standard  he  was  governed  by. 

"Q.  You  don't  practice  in  this  state?  A.  No, 
sir. 

"I  think  it  is  the  duty  of  the  court  to  look 
into  those  matters  and  protect  anything  wrong 
going  on,  but  I  don't  see  anything  wrong  go- 
ing on  in  this  case.  I  think  it  is  proper  for 
the  court  to  inquire,  but  the  Jury  is  not  to  con- 
sider it  at  all;  it  is  a  matter  between  witness 
and  court,  and  he  being  a  lawyer." 

To  the  foregoing  questions  and  statements 
by  the  court,  the  defendant,  in  apt  time,  ob- 
jected. Objection  overruled,  and  defendant  ex- 
cepts. 


This  dialogue  between  the  Judge  and  tho 
witness  was  duly  and  specially  excepted  to 
by  the  defendant  as  it  progressed,  and  has 
been  assigned  as  error  by  it. 

There  was  a  verdict,  followed  by  a  Judg- 
ment, for  the  plaintiff,  and  defendant  ap- 
pealed. 

Hughes,  Little  &  Seawell,  of  Norfolk,  Va^ 
and  W.  A.  Worth,  of  Elizabeth  Gity,  for  ap- 
pellant. 

Meekins  &  McMullan,  of  Elizabeth  Glty» 
for  appellee. 
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WALKER,  J.  (after  Btating  the  facts  as 
above).  We. will  repeat  here  what  we  said 
in  Bank  v.  McArthur,  168  N.  C.  48,  at  page 
52,  84  S.  E.  39,  40  (Ann.  Cas.  1917B,  1054): 

"We  are  of  the  opinion  that  the  remark  of  the 
learned  and  unusually  careful  judge,  in  regard 
to  calling  [a  certain  witness]  should  not  have 
been  made,  and  was  calculated,  as  an  intima- 
tion, if  not  a  direct  expression,  of  opinion  upon 
the  facts,  to  prejudice  the  plaintiff,  and  is  for- 
bidden by  the  statute,  which  provides:  'No 
judge,  in  giviug  a  charge  to  the  petit  jury,  ei- 
ther in  a  civil  or  criminal  action,  shall  give 
an  opinion  as  to  whether  a  fact  is  fully  or 
sufficiently  proven,  such  matter  being  the  true 
office  and  province  of  the  jury;  but  be  shall 
state  in  a  plain  and  correct  manner  the  evi- 
dence given  in  the  case,  and  declare  and  ex- 
plain the  law  arising  thereon.'  There  have 
been  numerous  decisions  upon  this  statute,  and 
this  court  has  shown  a  fixed  purpose  to  en- 
force it  rigidly  as  it  is  written.  There  must  be 
no  indication  of  the  judge's  opinion  upon  the 
facts,  to  the  hurt  of  either  party,  either  di- 
rectly or  indirectly,  by  words  or  conduct.  The 
judges  shoold  be  punctilious  to  avoid  it,  and  to 
obey  the  statutory  injunction  strictly.  We  are 
absolutely  sure  that  they  fully  desire  to  do  so, 
and  their  occasional  expressions  which  have 
come  before  this  court  for  review  and  held  to  be 
Eolations  of  the  statute  have  evidently  been  in- 
advertent, but  none  the  less  harmful.  The 
evil  impression  when  once  made  upon  the  jury 
becomes  well-nigh  ineradicable.  Judge  Manly, 
who  was  one  of  the  most  eminent  and  just  of 
our  judges,  said  in  Stote  v.  Dick,  00  N.  C.  440: 
'He  [the  presiding  judge]  endeavored  to  ob- 
viate the  effect  of  his  opinion  by  announcing  in 
distinct  terms  the  jury's  independence  of  him, 
but  this  was  not  practicable  for  him  to  do. 
The  opinion  had  been  expressed  and  was  in- 
capable of  being  recalled.  The  object  [of  the 
statute]  is  not  to  inform  the  jury  of  their  prov- 
ince, but  to  guard  them  against  any  invasion 
of  it.  The  division  of  our  courts  of  record  into 
two  departments — the  one  for  the  judging  of  the 
law,  the  other  for  the  judging  of  the  facts- 
is  a  matter  lying  on  the  surface  of  our  judica- 
ture, and  is  known  to  everybody.  It  was  not 
information  on  this  subject  the  Legislature  in- 
tended to  furnish,  but  their  purpose  was  to  lay 
down  an  inflexible  rule  of  practice,  that  the 
judge  of  the  law  should  not  undertake  to  de- 
cide the  facts.  If  he  cannot  do  so  directly,  he 
cannot  indirectly;  if  not  explicitly,  he  cannot 
by  innuendo.  What  we  take  to  be  the  inad- 
vertence of  the  judge,  therefore,  was  not  cured 
of  its  illicit  character  by  the  information  which 
he  immediately  conveyed.  The  error  is  one  of 
the  casualties  which  may  happen  to  the  most 
circumspect  in  the  progress  of  a  trial  on  the 
circuit.  When  once  committed,  however,  it  was 
irrevocable,  and  the  prisoner  was  entitled  to 
have  his  case  tried  by  another'  jury.'  And  to 
the  same  effect  did  Justice  Hoke  speak  in  State 
V.  Cook,  162  N.  C.  580,  citing  and  approving 
S.  V.  Dick:  'The  learned  and  usually  careful 
judge  was  evidently  conscious  that  he  had  prob- 
ably aud  by  inadvertence  prejudiced  the  prison- 
er's case,  for  he  added:  "But  the  court  has 
no  right  to  express  an  opinion  about  the  case," 
but  the  forbidden  impression  had  already  been 
made,  and  as  to  the  vital  portion  of  the  prison- 


er's plea,  and  on  authority,  the  attempted  cor- 
rection by  his  honor  must  be  held  inefficient 
for  the  purpose.'  So  in  State  v.  Ownby,  146 
N.  G.  at  p.  678,  we  said:  'The  slightest  inti- 
mation from  a  judge  as  to  the  strength  of  the 
evidence  or  as  to  the  credibility  of  a  witness 
will  always  have  great  weight  with  the  jury, 
and  therefore  we  must  be  careful  to  see  that 
neither  party  is  unduly  prejudiced  by  an  ex- 
pression from  the  bench  which  is  likely  to  pre- 
vent a  fair  and  impartial  trial.'  And  again  in 
the  same  case:  'We  know  that  his  honor  un- 
guardedly commented  upon  the  testimony  of  the 
witnesses,  but  when  the  prejudicial  remark  is 
made  inadvertently,  it  invalidates  the  verdict  as 
much  so  as  if  used  intentionally.  The  probable 
effect  or  influence  upon  the  jury,  and  not  the 
motive  of  the  judge,  determines  whether  the 
party  whose  right  to  a  fair  trial  has  thus  been 
impaired  is  entitled  to  another  trial.'  Like 
views  and  cautionary  requests  to  the  judges 
were  stated  In  Withers  v.  Lane,  144  N.  C.  184, 
as  follows:  *The  learned  and  able  judge  who 
presided  at  the  trial,  inspired,  no  doubt,  by  a 
laudabl«  motive  and  a  profound  sense  of  jus- 
tice, was  perhaps  too  sealous  that  what  he 
conceived  to  be  right  should  prevail;  but  just 
here  the  law,  conscious  of  the  frailty  of  human 
nature  at  its  best,  both  on  the  bench  and  in 
the  jury  box,  intervenes  and  imposes  its  re- 
straint upon  the  judge,  enjoining  strictly  that  he 
shall  not  in  any  manner  sway  the  jury  by  im- 
parting to  them  the  slightest  knowledge  of  his 
opinion  of  the  case.'  The  case  of  Perry  v. 
Perry,  144  N.  O.  330,  repeats  this  injunction 
to  observe  the  mandate  of  the  statute,  for  it 
is  there  said:  'Any  remarks  by  the  presiding 
judge,  made  in  the  presence  of  the  jury,  which 
have  a  tendency  to  prejudice  thdr  minds 
against  the  unsuccessful  party,  will  afford 
ground  for  a  reversal  of  the  judgment*  It  is 
very  strongly  and  urgently  reiterated  in  Park 
V.  Exum,  156  N.  C.  at  page  228,  as  foUows: 
*The  court  has  always  been  swift  to  enforce 
obedience  to  our  law  which  forbids  a  presiding 
judge  to  express  an  opinion  on  the  disputed 
facts  of  the  trial,  and  under  numerous  decisions 
construing  the  statute  we  must  hold  this  re- 
mark of  his  honor,  in  the  presence  of  the  jury 
and  before  the  verdict,  to  be  reversiUe  error.' " 

We  have  cited  these  casea  in  order  to 
show  how  very  carefully  this  court  has 
guarded  the  rights  of  parties  under  th« 
statute.  Bevisal  1905,  i  535;  ConsoL  Stat- 
utes, S  564.  There  are  other  and  more  re- 
cent cases  in  which  reflections  by  the  pre- 
siding Judge  upon  a  witness  have  been  fol- 
lowed by  reversals,  and  the  attention  of  the 
judges  directed  to  the  language  and  mean- 
ing of  this  important  statute,  and  among 
others  are  Chance  v.  Ice  Co.,  166  N.  C.  496, 
82  S.  E.  845,  State  v.  Rogers,  173  N.  C.  755, 
91  S.  E.  854,  L.  R.  A.  1917E,  857,  and  Ray 
V.  Patterson,  165  N.  C.  512,  81  S.  B.  778» 
and  in  some  of  those  decisions  the  disparage- 
ment of  the  witness  was  not  so  pronounced, 
and  certainly  less  harmful,  than  was  the 
language  of  the  judge  in  this  case. 

[1,2]  It  was  considered  so  essential  to 
protect  the  right  of  trial  by  jury  that  the 
statute  was  broadly  worded*  and  was  among 
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the  earliest  of  oar  remedial  enactments,  and,  [  done  from  the  bench,  when  the  rights  of  one 
while  it  refers,  In  terms,  to  the  charge,  It  has  of  the  parties  may  be  seriously  Impaired,  If 


always  been  construed  as  Including  the  ex- 
pression of  any  opinion,  or  even  an  Intima- 
tion of  the  Judge,  at  any  time  during  the 
trial,  calculated  to  prejudice  either  of  the 
parties.  Park  v.  Exum,  156  N.  C.  228,  72  S. 
E.  309;  Withers  v.  Lane,  144  N.  C.  184.  56 
S.  E.  855;  State  v.  Dick,  60  N.  O.  440,  86 
Am.  Dec.  439 ;   Pell's  Revisal,  §  535. 

[8]  The  learned  and  Just  Judge  attempted 
to  correct  the  error  into  which  he  fell  by 
the  remarks  he  made  and  the  criticism  of 
Mr.  Hoag,  and  his  conduct  as  an  attorney 
acting  in  behalf  of  his  client,  but  there  is 
nothing  better   settled   by    our  cases   than 
that  he  cannot  do  so,  for  the  harm  is  ineradi- 
cable.   State  V.  Dick,  supra;    State  v.  Cook, 
fiupra.     When  the  damage  is  once  done,  it 
cannot  be  repaired,   because,  as  we  know, 
the  baneful  impression  on  the  minds  of  the 
Jury   remains   there    stilL     What   a    Judge 
says  in  condemnation  of  a  witness  is  general- 
ly fatal   to  the  party  in  whose  behalf  he 
testifies.    The  witness  stands  before  the  Jury, 
not  only  Impeached,  but  thoroughly  discred- 
ited.   What  the  Judge  says  in  disparagement 
of  him  counts  for  far  linore  than  witnesses 
or  counsel  may  utter  against  him.    It  would 
be  dangerous  to  hold  otherwise.    There  are 
other  cases  than  State  v.  Dick,  supra,  and 
^tate  V.  Ck)ok,  supra,   in  which  this  court 
has  held  that  the  Impeadmient  of  a  witness, 
emanating  from  the  Judge,  becomes  so  deep- 
seated  in  the  minds  of  the  Jury,  as  to  be  be- 
yond the  reach  of  the  Judge,  howeyet  much 
he  may  endeavor  to  counteract  its  evil  in- 
fluence, and  it  will,  at  least,  leave  the  party 
once  prejudiced  by  it  so  completely  handi- 
capped as  to  prevent  that  fair  and  impartial 
trial  which  the  law  guarantees  to  him  and 
to  which  he  is  Justly  entitled.    One  word  of 
untimely  rebuke  of  his  witness  may  so  crip- 
ple a  party  and  blast  his  prospects  in  the 
case,  as  to  leave  him  utterly  helpless  be- 
fore the  Jury. 

It  must  not  be  understood  that  we  think 
tliat  the  Judge  was  at  all  sensible,  at  the 
time,  of  the  effect  of  his  remarks  upon  the 
Jury,   for  we  know   that  he  was  not,  and 
tliat  they  were  made  inadvertently  and  un- 
consciously.    The  case  then  is  brought  di- 
rectly  within    the   language   of   this   court 
quoted  from  Withers  v.  Lane,  supra.     For 
tbe  Judge  even  to  intimate  that  the  conduct 
a£    the  witness,  an  attorney,  was  unprofes- 
sional and  unethical  was  undoubtedly  cal- 
culated   to  prejudice   the  defendant,   what- 
ever in  the  way  of  explanation  or  atone- 
ment  of  it  he  may   have  said   afterwards 
anci    however    praiseworthy    the    motive   or 
ixitention  of  the  Judge  may  have  been.    The 
enforcement  of  a  moral  principle,  when  time 
and   occasion  call  for  it,  is  highly  conunend- 
able,  but  the  statute  does  not  permit  it  to  be 


not  destroyed,  by  it.  We  close  this  branch 
of  the  discussion  with  what  was  said  by  the 
court  in  Chance  v.  Ice  Co.,  166  N.  C.  495,  at 
page  497,  82  S.  E.  845,  846: 

"We  are  quite  sure  that  it  was  not  intended 
to  prejudice  the  defendant's  case  by  the  able 
and  painstaking  judge  who  tried  this  case,  but 
it  undoubtedly  was  well  calculated  to  prejudice 
the  jury  against  that  particular  witness,  and 
was  practically  an  expression  of  opinion  upon 
the  part  of  the  judge  as  to  the  credibility  of 
such  witness.'* 

To  the  same  effect  is  the  language  of  the 
Chief  Justice  in  Ray  v.  Patterson,  165  N. 
C.  512,  81  S.  E.  773. 

As  the  case  must  go  back  for  another  trial, 
it  is  not  necessary  to  discuss  the  other  ques- 
tions raised.  We  may,  however,  say  that 
there  appears  to  be  some  evidence  of  negli- 
gence on  the  part  of  the  defendant,  and  the 
references  to  the  insurance  company,  in  one 
phase  of  the  case,  were  relevant,  though 
they  may,  in  some  respects,  have  gone  too 
far. 

We  order  a  new  trial,  for  the  error  of  the 
Judge  in  his  remarks  to  Mr.  Hoag,  defend- 
ant's witness. 

New  trial. 


(182  N.  c.  77) 
KANNAN  et  al.  v.  ASSAD.     (No.  64.) 

(Supreme  Court  of  North  Carolina.    Sept  28^ 

1921.) 

1.  Estoppel  ^=968(2)  —  Admissions  made  by 
party  during  trial  cannot  be  withdrawn  after 
verdict. 

Where  party,  during  trial  and  before  ver- 
dict, solemnly  made  certain  admissions,  he 
should  not  be  permitted  to  withdraw  the  ad- 
missions after  verdict. 

2.  Landlord  and  tenant  4$=>3IO( I )— Judgment 
declaring  forfeiture  of  lease  held  sufflolently 
supported  by  findings. 

In  a  summary  proceeding  in  ejectment, 
where  the  issue,  "Did  defendant  fail  to  perform 
on  his  part  the  terms  of  said  contract?**  was 
answered  in  the  affirmative,  and  the  parties 
conceded  at  the  trial  that  such  failure  to  per- 
form would  constitute  a  breach  forfeiting  the 
lease,  a  judgment  declaring  forfeiture  was  sup- 
ported without  a  recital  therein  that  forfeiture 
resulted  from  the  breach. 

3.  Trial  ^=»343-~Verdlct  Interpreted  by  refer, 
ence  to  pleadings,  evidence,  admissions,  and 
charge. 

The  verdict  of  a  jury  msy  be  given  signifi- 
cance and  correctly  interpreted  by  reference  to 
the  pleadings,  evidence,  admissions  of  the  par- 
ties, and  the  charge'  of  the  court. 

Appeal  from  Superior  Court,  Wilson  Coun* 
ty;    Calvert,  Judge. 


^s»For  other  caaes  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Dlsests  and  Indexea 
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Action  by  Charles  Kannan  and  othen 
against  H.  Assad.  From  Judgment  for  plain- 
tiffs, and  from  refusal  to  enter  contrary  Judg- 
ment on  tlie  verdict,  defendant  apj)eals.  No 
error. 

Summary  proceedings  in  ejectment  tried 
orfginally  l>efore  a  Justice  of  the  peace,  and 
then  de  novo  upon  appeal  in  the  superior 
<x>urt,  where  the  following  verdict  was  ren- 
dered by  the  Jury : 

'*(!)  Did  plaintiff  and  defendant  enter  into 
a  contract  for  the  rental  of  the  property  in 
'Question  for  a  term  of  three  years  beginning 
February  26,  1921?    A.  Yea. 

"(2)  Did  defendant,  Assad,  fail  to  perform 
on  his  part  the  terms  of  said  contract?  A. 
Yes. 

"(3)  What  is  the  reasonable  rental  value  per 
month  of  the  property?    A.  $20.' 


ft 


As  bearing  upon  the  meaning  and  sufflcien- 
<!y  of  the  issues,  the  following  appears  in  the 
record: 

"At  the  dose  of  the  testimony,  attorneys  for 
both  plaintiffs  and  ddfendant  and  the  court  in- 
dulged in  some  discussion  as  to  the  proper  is- 
sues to  be  submitted.  During  the  course  of 
the  discusrion  it  was  conceded  by  attorneys  for 
both  plaintiffs  and  defendant  that,  if  the  jury 
should  find  that  the  plaintiffs  and  defendant  did 
enter  into  a  contract  for  the  rental  of  the  prop- 
erty for  a  period  of  three  years  beginning  Feb- 
ruary 25,  192^.,  and  should  further  find  that  the 
defendant  had  failed  on  his  part  to  do  and 
perform  the  things  that  he  had  agreed  to  do 
as  to  the  maldng  of  the  repairs,  such  breach 
on  the  part  of  the  defendant,  Assad,  would  con- 
stitute a  forfeiture  of  the  rental  contract  The 
whole  case  was  tried  upon  the  theory  that,  if 
the  Jury  should  find  that  the  contract  was  en- 
tered into,  as  they  did  find,  and  should  further 
find  that  the  defendant  had  failed  to  perform 
on  his  part,  as  the  Jury  did  find,  then  such  fail- 
ure would  constitttte  a  breach  of  contract. 
Counsel  for  both  plaintiffs  and  defendant  con- 
ceded this  position  before  the  court,  and  in 
the  argument  of  the  case  before  the  Jury.  It 
was  only  after  the  Jury  had  returned  the  ver- 
dict that  any  point  was  made  by  the  defendant 
that  he  was  entitled  to  Judgment  upon  the  ver- 
dict- 

From  a  Judgment  declaring  the  lease  for- 
feited, and  that  the  plaintiffs  are  entitled  to 
the  immediate  possession  of  the  premises,  and 
from  his  honor's  refusal  to  enter  a  contrary 
Judgment  on  the  verdict,  the  defendant  ap- 
pealed. 

O.  P,  Dickinson,  of  Wilson,  for  appellant 
W.  A.  Finch,  of  Wilson,  and  Connor  & 
Hill,  of  Wilson,  for  appellees. 

STAOY,  J.  We  do  not  think  the  defendant 
la  entitled  to  a  Judgment  on  the  verdict  in 


view  of  the  admissions  and  concessions  made 
in  open  court,  and  before  the  rendition  of  the 
verdict.  The  case  was  tried  on  a  different 
theory,  with  a  different  understanding,  and 
it  would  seem  that  the  defendant  ought. to 
be  content  with  the  result 

[1]  It  is  well  understood  that,  except  in 
proper  Instances,  a  party  to  a  suit  should  not 
be  allowed  to  diange  his  position  with  re- 
spect to  a  material  matter  during  the  course 
of  litigation,  nor  should  he  be  allowed  to 
"blow  hot  and  cold  in  the  same  breath."  In- 
gram V.  Power  Co.,  181  N.  C.  350,  107  S.  E. 
209  ;  Lindsey  v.  MitcheU,  174  N.  C.  458,  93  S. 
E.  955,  A  fortiori,  after  a  verdict  has  been 
rendered  against  him,  he  should  not  be  per- 
mitted to  withdraw  his  admissions  solenmly 
made  on  triaL  This  would  not  be  conducive 
to  the  ending  of  litigation,  a  policy  much  fa- 
vored in  the  law.  Webb  v.  Rosemond,  172 
N.  C.  848,  90  S.  E.  306  ;  Coble  v.  Barringer, 
171  N.  O.  445,  88  S.  B,  518,  U  R.  A.  1916E. 
901. 

[2]  His  honor  might  well  have  found  as  a 
fact,  and  embodied  it  in  his  Judgment,  that 
an  affirmative  answer  to  the  second  issue  was 
conceded  to  mean,  and  admittedly  would 
work,  a  forfeiture  of  the  lease.  This  would 
have  cured  any  apparent  irregularity.  But 
we  think  the  Judgment  is  supported  by  the 
record,  and  ia  entirely  sufilcient  without  such 
finding  being  incorporated  therein. 

[3]  It  has  been  held  with  us  in  a  number 
of  cases  that  the  verdict  of  a  Jury  may  be 
given  significance  and  correctly  interpreted 
by  reference  to  the  pleadings,  the  evidence,  ad- 
missions of  the  parties  and  the  charge  of  the 
court  Howell  v.  Pate,  181  N.  a  117, 106  S. 
E.  454  ;  Reynolds  v.  Express  Co.,  172  N.  C. 
487,  90  S.  E.  610,  Ann.  Cas.  1918C,  1071  ; 
Bank  v.  Wilson,  168  N.  C.  557,  84  S.  R  866. 
Tested  by  this  rule  or  standard,  we  have  ex- 
perienced no  difficulty  in  arriving  at  the  con- 
clusion that  the  Judgment  below  should  be 
affirmed. 

"He  that  sweareth  to  his  own  hurt,  and 
changeth  not,"  is  promised  an  abiding  place, 
from  whence  he  "shall  never  be  moved" 
(Psalm  XV),  but  the  present  defendant  ap- 
parently has  not  brought  himself  within  the 
protection  vouchsafed  to  this  class.  He  in- 
vokes the  promise,  and  asks  not  to  be  moved, 
because  he  has  spoken  to  his  own  hurt,  bnt 
he  seems  unwilling  to  comply  with  the  stead- 
fast or  "changeth  not*'  condition. 

After  a  careful  consideration  of  the  de- 
fendant's exceptions  and  assignments  of  er- 
ror, we  conclude  that  the  Judgm^it  of  the 
superior  court  must  be  upheld  ;  and  it  la  so 
ordered. 

No  error. 


N.CO 

<182  N.  C.  44) 

In  re  HAMILTON.     (No.  23.) 

(Supreme  Court  of  North  Oarolina.    Sept.  21, 

1921.) 


1.  Infants  ^=916— Irregular  transfer  of  eause 
by  superior  court  Immaterial  where  case  was 
later  heard  by  It  on  appeal  from  Juvenile 
court. 

Under  0.  S.  |  5039  et  seq.,  providing  that 
the  superior  court  shall  have  exclusive  original 
Jurisdiction  in  case  of  a  child  less  than  16 
years  of  age  whose  custody  is  the  subject  of 
controversy,  and  that  the  derk  of  the  superior 
court  shall  be  judge  of  the  juvenile  court,  and 
allowing  an  appeal  from  the  juvenile  court  to 
the  superior  court,  a  judge  of  the  superior 
court  has  authority  to  hear  a  dispute  over  the 
custody  of  such  child  either  on  institution  of 
proceedings  therein  or  on  appeal  from  the  juve- 
nile court,  and  an  irregularity  of  an  order  of 
the  superior  court  transferring  cause  to  the 
juvenile  court  makes  no  material  difference, 
where  it  was  heard  by  the  superior  court  on 
appeal. 

2.  Infants  ^s>l6— Sapcrier  court  ban  authority 
to  review  flndlttga  of  fact  and  the  Judgment  of 
its  derii  sitting  as  a  Judge  of  Juvenile  court. 

The  superior  court  has  authority  to  review 
findings  and  judgment  of  the  derk  sitting  as 
a  judge  of  the  juvenile  court. 

8.  Appeal  and  error  «Es>IOIO(l)~Flndlnos  of 
fact  of  superior  court  made  on  competent  evi- 
dence held  binding  on  appdlale  court. 

Findings  of  fact  made  by  a  judge  of  the 
superior  court  found  on  competent  evidence  are 
conclusive  on  the  appellate  court. 

4b  Habeas  oorpns  4ss>99(3)— Right  of  father  to 
ooatody  of  Infant  child  held  not  an  abseiute 
right. 

Although  prima  fade  a  parent  has  a  right  to 
the  custody  of  Ids  child  in  preference  to  others, 
this  right  is  not  absolute,  and  must  yield  when 
the  best  interest  of  the  child  requires  it. 

5.  i-labeas  corpus  ^=s>99(5)— Findings  of  fact 
bold  to  warrant  refusal  to  award  custody  of 
child  to  his  father. 

Where  the  trial  court  found  as  facts  that 
the  father  of  the  child  was  not  a  fit,  suitable, 
or  proper  person  to  have  care  or  custody  of  it, 
smd  that  the  child  was  afflicted  by  spinid  trou- 
Ue,  requiring  treatment  by  spedalist,  and  that 
its  grandparents,  who  had  it,  were  able  and 
'Willing  to  provide  this  treatment,  and  were 
proper  persons  to  have  the  custody  of  the  child, 
and  that  its  father  had  practically  abandoned  it, 
a.  refusal  to  award  custody  of  the  child  to  its 
father  will  be  sustained. 

Walker,  J.,  dissents. 

Appeal  from  Superior  dmrU  Beaufort 
Oounty;  Allen,  Judge. 

In  the  matter  of  the  custody  of  Rosa  Gray 
Bamllton,  an  infant  Petition  for  writ  of 
liaheas  oorpns  by  R.  H.  Hamilton  against 
Oeorge  D.  Davis  and  wife.  From  a  Judgment 
tor  respondents,  petitioner  appeals.   Afilrmed. 


m  BE  HAMILTON  885 

(108  8.B.) 

Thin  Is  a  petition  for  a  writ  of  habeaa 
corpus  to  determine  the  right  to  the  custody 
of  a  child  then  about  15  months  of  age.  The 
petition  was  filed  before  one  of  the  Judges  of 
the  superior  court,  who  transferred  the  same 
to  the  Juvenile  courL  The  Judge  of  the  Juve- 
nile court  heard  the  affidavits  and  evidence, 
and  made  his  findings  of  fact,  and  adjudged 
that  the  petitioner,  who  is  the  father  of  the 
child,  was  entitled  to  her  custody.  The  re- 
spondents, who  are  the  maternal  grandpar- 
ents of  the  child,  appealed  to  the  Judge  of  the 
superior  court,  who  heard  the  evidence  and 
affidavits,  and  reversed  the  findings  and  or- 
der of  the  clerk,  and  adjudged  that  the  re- 
spondents were  entitled  to  the  custody  of  the 
child.  The  following  are  the  facts  found  by 
his  honor,  and  his  order  thereon: 


"(1)  That  the  petitioner,  R.  H.  Hamilton,  in 
November,  1917,  married  Aleen  Davis,  daugh- 
ter of  respondents,  George  D.  Davis  and  Bettie 
Davis,  against  the  will  of  her  parents,  and 
that,  in  the  fall  of  1918,  the  infant,  Bosa  Gray 
Hamilton,  was  born.  That  in  January,  1919, 
the  said  Aleen  Hamilton  contracted  influensa, 
and  in  February,  1919,  was  carried,  at  her  re- 
quest, by  the  said  B.  H.  Hamilton,  her  hus- 
band, to  the  home  of  respondents,  the  father 
and  mother  of  Aleen  Hamilton,  where  she  and 
her  child,  Bosa  Gray  Hamilton,  then  4  months 
of  age,  remained,  the  said  Aleen  Hamilton  con- 
tinuing in  poor  health  and  requiring  care  and 
medical  attention.  That,  following  influensa, 
and  as  a  consequence  thereof,  the  said  Aleen 
Hamilton  developed  tuberculosis,  and  on  De- 
cember 26,  1919,  died  at  the  home  of  her  par- 
ents. 

"(2)  That  durhig  the  time  the  said  Aleen 
Hamilton  and  her  infant  diild,  Bosa  Gray  Ham- 
ilton, were  at  the  home  of  her  parents,  the 
respondents  herein,  the  said  R.  H.  Hamilton, 
petitioner,  furnished  nothing  for  the  support 
and  maintenance,  medicine,  or  medical  attention 
of  said  Aleen  Hamilton  or  the  infant  child,  with 
the  exception  of  one  bottle  of  Wampole's  Cod 
Liver  Oil  and  a  small  quantity  of  fresh  meat, 
both  of  which  were  furnished  in  February,  1919, 
notwithstanding  the  request  of  said  Aleen  Ham- 
ilton of  her  husband,  tiie  said  B.  H.  Hamilton, 
that  he  contribute  to  the  support  of  her  and 
their  chOd,  nor  did  he  visit  them  after  Febru- 
ary, nor  show  the  personal  attention  which  in- 
dicated any  interest  in  them  and  their  welfare, 
living  at  the  time  not  more  than  one  mile  away, 
and  that  his  conduct  and  attitude  during  the 
year  1919  constituted  an  abandonment  of  his 
wife  and  child. 

"(3)  That  on  the  6th  day  of  August,  1919. 
the  said  Aleen  Hamilton,  wife  of  petitioner, 
realizing  that  she  could  not  live,  made  her  last 
will  and  testament,  which  was  prepared  by  her 
in  her  own  handwriting,  and  without  suggestion 
or  influence  from  others,  wherein  she  directed 
that  her  child,  Bosa  Gray  Hamilton,  be  left 
in  the  care,  custody,  and  Jurisdiction  of  George 
Davis  and  Bettie  Davis,  the  respondents,  during 
their  lifetime,  and  at  their  death  to  her  sister, 
Ina  Davis,  which  is  set  out  in  the  record. 

•*(4)  That  during  the  entire  time  from  Febru- 
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ary,  1919,  until  the  death  of  Aleen  Hamilton, 
respondents,  George  D.  Davis  and  Bettie  Davis, 
provided  for  and  supported  the  said  Aleen  Ham- 
ilton, providing  for  her  medical  attention  and 
medicine,  and  paying  all  of  her  funeral  ex- 
penses, except  $25  on  a  coffin,  upon  which  the 
respondents  paid  $75,  and  the  petitioner  paid 
$25, 

''(5)  That  the  respondents  rent  a  comforta- 
ble home  in  the  town  of  Pantego,  have  educated 
all  of  their  children  in  the  Pantego  High  School, 
their  two  daughters  having  held  certificates  as 
teachers.  That  respondents  are  members  of 
the  Christian  Church,  and  are  people  of  good 
character,  and  able  to  provide  for  the  tuition 
and  education  of  the  said  infant  child,  Rosa 
Gray  Hamilton. 

"(6)  That  the  said  Rosa  Gray  Hamilton  is 
afflicted  with  spinal  trouble,  requiring  the  treat- 
ment of  a  specialist,  and  respondents  are  ready, 
able,  and  willing  to  provide  this  treatment  for 
the  child,  and  have  frequently  offered  and  en- 
deavored to  do  so  since  this  cause  has  been 
pending. 

"(7)  That  the  petitioner,  R.  H.  Hamilton,  is 
35  years  of  age,  has  no  property,  and  is  un- 
thrifty; and  should  said  infant  child  be  award- 
ed to  him,  it  will  be  in  effect  awarding  her  to 
the  custody  of  his  father  and  mother,  at  whose 
home  he  lives,  while,  if  the  custody  of  the  child 
is  left  with  George  D.  Davis  and  Bettie  Davis, 
the  parents  of  the  dead  mother,  she  would  have 
the  advantage  not  only  of  the  care  of  her  ma- 
ternal grandmother  and  grandfather,  but  also 
of  the  sister  of  the  dead  mother,  Ina  Davis, 
whom  the  court  finds  to  be  a  young  woman  of 
character,  refinement,  and  education,  and  whose 
influence  will  be  an  advantage  to  said  infant  in 
her  upbringing. 

"(8)  That  the  petitioner,  R.  H.  Hamilton,  is 
not  a  fit,  suitable,  or  proper  person  to  have 
the  care  and  custody  of  this  infant  girl  child, 
now  a  little  more  than  2  years  of  age,  and  that 
the  best  interest  and  welfare  of  the  said  child 
will  be  subserved  by  leaving  her  in  the  custody 
and  care  of  respondents;  and  it  is  so  ordered. 
The  order  of  the  derk  is  reversed." 

From  this  Judgment,  awarding  the  custody 
of  the  child  to  the  respondents,  the  petitioner 
appealed. 

Tooly  &  HcMuUan,  of  Belhaven,  for  appel- 
lant 

Ward  &  Grimes  and  Small,  MacLean,  Bra- 
gaw  &  Rodman,  all  of  Washington,  N.  C.,  for 
appellees. 

STACY,  J.  [1]  The  Juvenile  court  act  (O. 
S.  5039  et  seq.)  provides  that  the  superior 
courts  shall  have  exclusive  original  Jurisdic- 
tion of  any  case  of  a  child  less  than  16  years 
of  age  ''whose  custody  is  subject  to  contro- 
versy." By  this  same  law.  Juvenile  courts 
are  established  as  separate  parts  of  the  su- 
perior courts  for  the  administration  of  the 
act,  and  the  clerk  of  the  superior  court  of 
each  county  Is  made  the  Judge  of  the  Juvenile 
court.  It  is  also  provided  in  a  later  section 
that  the  term  "court,"  when  used  without 
modification,  shall  refer  to  the  Juvenile  court, 
and  that  an  appeal  may  be  taken  from  any 


Judgment  or  order  of  the  Juvenile  court  to 
the  superior  court.  It  thus  appears  that  the 
act  confers  Jurisdiction  upon  the  superior 
courts,  and  that  the  Juvenile  courts,  as  sepa- 
rate parts  (but  not  necessarily  as  independrat 
parts)  of  the  superior  courts  of  the  district, 
have  been  created  and  organized  for  the  ad- 
ministration of  the  law  and  for  the  hearing 
of  matters  and  causes  arising  thereunder. 
State  V.  Coble,  181  N.  C.  554,  107  S.  B.  132. 
Again,  in  State  v.  Burnett,  179  N.  0.  740, 102 
S.  B.  711,  it  wfts  held  that  the  act— 

"creates  no  limitations  on  the  jurisdiction  of 
the  superior  court  in  these  cases  which,  under 
the  first  sections  of  the  act  and  by  virtue  of  its 
powers,  as  a  court  of  general  Jurisdiction  ad- 
ministering both  law  and  equity,  may  always,  on 
proper  application  and  appropriate  writs,  make 
inquiry  and  investigations  into  the  status  and 
conditions  of  children  disposed  of  under  the 
statute,  and  make  such  orders  and  decrees 
therein  as  the  right  and  justice  of  the  case  may 
require." 

This  supervision  and  oversight  of  the  supe- 
rior courts,  of  course,  should  be  exercised  in 
an  orderly  way,  by  appeal  from  the  Juvenile 
court,  where  such  is  provided  by  the  statute, 
and  otherwise  by  appropriate  writ,  where  no 
appeal  is  available. 

Assuming  this  to  be  the  proper  interpreta- 
tion of  the  law,  we  need  not  consider  the  reg- 
ularity of  the  order  transferring  or  sending 
the  petition  to  the  Juvenile  court  for  original 
investigation.  This  could  have  no  affect  upon 
the  Jurisdiction  of  the  superior  court,  nor 
would  it  make  any  material  difference,  for, 
when  the  matter  again  reached  the  Judge  of 
the  superior  court,  he  had  ample  authority  to 
hear  the  case,  either  because  it  was  properly 
instituted  in  the  first  instance,  or  by  virtue 
of  the  appeal  from  the  Juv^iile  court.  There- 
fore, viewing  it  in  any  light,  the  case  was 
competently  before  the  superior  court  in  the 
last  instance  for  final  adjudication. 

[2]  His  honor  also  had  authority  to  review 
the  findings  of  fact  and  Judgment  of  the  clerk, 
which  were  under  the  supervision  and  control 
of  the  superior  court.  Mills  v.  McDaniel,  161 
N.  C.  112,  76  S.  B.  651. 

[3-6]  The  findings  of  fact  made  by  the 
Judge  of  the  superior  coiurt,  found,  as  they 
are,  upon  competent  evidence,  are  also  con- 
clusive on  us  (Stokes  v.  Cogdell,  153  N.  C. 
ISl,  69  S.  E.  65),  and  we  must  therefore  base 
our  judgment  upon  his  findings,  which  amply 
sustain  his  order.  We  recognize  fully  the 
principle  that  prima  facie  the  parent  has  tbe 
right  to  the  custody  of  his  child  in  preference 
to  others,  but  that  this  right  is  not  an  abso- 
lute one  and  must  yield  when  the  best  inter- 
est of  the  child  requires  it  (In  re  Warren, 
178  N.  C.  43,  100  S.  E.  76),  and  his  honor 
has  found  as  a  fact  that  the  petitioner  **is 
not  a  fit,  suitable,  or  proper  person  to  have 
the  care  and  custody  of  this  infant  girl,  and 
that  the  best  interest  and  welfare  of  the  ctaid 
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will  be  subserved  by  leaving  her  In  the  custo- 
dy and  care  of  the  respondents."  He  also  finds 
that  the  child  is  afiUcted  in  an  unusual  way 
by  spinal  trouble,  requiring  the  treatment  of 
a  specialist*  and  that  the  respondents  are 
ready,  able,  and  willing  to  provide  this  treat- 
ment for  the  child,  and  have  frequently  of- 
fered and  endeavored  to  do  so,  and  that  the 
petitioner  had  practically  abandoned  his  fam- 
ily prior  to  the  death  of  his  wife. 

Upon  the  record,  the  Judgment  of  the  supe- 
rior court  must  be  sustained. 

Afflnned. 

WALKER,  J.,  dissents  because  the  court 
did  not  have  the  requisite  Jurisdiction  under 
the  Juvenile  court  statute,  and  further  be- 
cause, if  it  had  such  Jurisdiction,  there  was 
not  any  evidence  that  Justified  the  findings  as 
to  fact  and  law,  or  which  should  deprive  the 
father  of,  or  Impair  his  preferential  right  to, 
the  custody  of  his  child.  One  of  the  most 
imi)ortant  and  essential  facts  was  not  found 
by  the  court  below,  and  the  failure  of  the  fa- 
ther to  visit  his  wife  and  diild,  if  thei*e  was 
such  a  failure,  is  fully  explained  by  the  tes- 
timony, which  shows  that  it  was  not  the  fa- 
ther's fault,  but  the  fault  of  those  who  now 
seek  to  retain  the  custody  of  the  child.  The 
right  of  the  father,  in  my  opinion,  should  be 
upheld  upon  the  principle  so  often  applied 
by  us  In  such  cases,  when  the  father's  natural 
right  was  recognized  and  enforced.  Newsome 
V.  Bunch,  144  N.  O.  15,  at  page  18,  56  S.  E. 
509,  510.  In  that  case,  this  court  said  (and 
it  is  strikingly  applicable  to  the  facts  in  this 
appeal): 

''While  the  court,  in  the  exercise  of  a  sound 
discretion,  may  order  the  child  into  the  cus- 
tody of   some  person  other  than  the  father, 
when  the  facts  and  circumstances  justify  such 
&  disposition  of  the  child,  we  do  not  think  that 
any  such  case  is  presented  in  this  record  as 
should  induce  us  to  adopt  that  course  and  ex- 
cept this  case  from   the   general  rule.     The 
f  a.ther  has  done  nothing  by  which  he  has  incur- 
red a  forfeiture  of  his  right  to  the  custody  of 
liifl  offspring.     There  is  no  room  for  the  ex- 
ercise even  of  a  sound  discretion  in  favor  of 
the  grandparents  who  now  have  possession  ot 
the  child.     Speaking  for  himself,  and  not  com- 
mitting the  court  to  his  view,  the  writer  of  this 
opinion   would    hesitate   to    remove    the    child 
from  its  present  custody  if  the  law  were  more 
elastic,  and  we  were  vested  with  a  larger  dis- 
eretion  than  is  given  by  the  law.     We  must 
follow  the  precedents  and  the  general  princi- 
ples of  justice  established  by  them,  though  the 
result  may  be  contrary  to  what  we  may  con- 
sider as  the  real  merits  of  the  particular  case, 
fluicl  though  by  the  facts,  even  as  found  by  the 
eourt,  our  sympathies  may  be  enlisted  in  behalf 
of    the  grandparents.    The  insistence  upon  his 
strict  right  under  the  circumstances  may  not 
be     Tcry  creditable  to  the  petitioner,  yet  the 
laLvr  is  inexorable  in  such  a  case,  and  cannot  be 
mB43e  to  yield  in  deference  to  a  mere  sentiment 
^T  to  a  tender  regard  for  the  feeling  of  one  ol 
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the  parties;   nor,  are  we  permitted  to  exercise 
an  arbitrary  discretion." 

The  Newsome  Case  has  been  frequently  ap- 
proved and  affirmed.  In  re  Jones,  153  N.  0. 
312,  69  S.  B.  217,  138  Am.  St.  Rep.  670;  In 
re  Turner,  151  N.  C.  474,  66  S.  B.  431;  In 
re  Fain,  172  N.  O.  790,  90  S.  B.  928 :  Howell 
V.  Solomon,  167  N.  C.  588,  83  S.  E.  609;  Brlck- 
ell  V.  Hines,  179  N.  C.  254,  102  S.  E.  309, 
where  the  cases  are  collected.  See,  also,  La- 
tham V.  EUls,  116  N.  C.  30,  20  S.  B.  1012. 

The  mother  of  this  child  is  dead.  The  fa- 
ther is  able  to  take  care  of  the  child,  and,  if 
the  evidence  is  at  all  credible,  is  better  able 
to  do  so  than  those  to  whom  its  custody  has 
been  awarded.  It  has  been  said  by  this  court 
In  the  cases  above  dted  that  the  parent  has 
the  preferred  right  of  custody,  and  for  co- 
gent reasons,  and  In  Brickell  v.  Hines,  supra, 
by  Justice  Hoke,  that  this  right,  'l)eing  a 
natural  and  substantive  right,  may  not  be 
lightly  denied  or  interfered  with  by  action  of 
the  courts."  It  is  true,  as  we  have  often 
held,  that  the  welfare  of  the  diild  deserves, 
and  should  have,  consideration,  but  the  court 
should  proceed  cautiously,  and  not  deprive 
the  father  of  his  right  except  upon  dear  and 
strong  evidence,  which  is  not  present  in  this 
case. 


(182  N.  C.  80) 

DUNCAN  V.  OVERTON  et  al.    (No.  119.) 

(Supreme  Court  of  North  Carolina.    Sept  28, 

1921.) 

1.  Pleading  ^s» 1 27 (2) —Automobile  owner's 
knowledge  of  use  by  son  held  to  ]ustlfy  infer- 
ence of  consent. 

In  an  action  for  injury  caused  by  defend- 
ant's son  in  negligently  operating  the  father's 
automobile,  held,  that  an  admission  by  answer 
that  the  son  was  driving  his  father's  car  with 
the  knowledge  of  the  father  justifies  the  infer- 
ence that  it  was  done  with  the  father's  consent. 

2.  Master  and  servant  ^=»305  — Automobile 
driver's  deviation  held  not  to  release  master. 

A  father,  having  placed  his  son  in  charge 
of  an  automobile  to  carry  him  to  a  college,  and 
thence  to  a  garage,  is  responsible  for  injuries 
accruing  from  the  negligence  of  the  son  while 
in  charge  of  the  auto,  and  is  not  released 
therefrom  by  an  inddental  divergence  in  dis- 
charging the  duty  intrusted  to  the  son  before 
reaching  the  garage. 

Appeal  from  Superior  Court,  Chatham 
County;    Devin,  Judge. 

Action  by  Annie  W.  Duncan  and  husband 
against  J.  D.  Overton  and  D.  H.  Overton. 
EVom  judgment  for  plaintiff,  defendant  J.  D. 
Overton  appeals.    Affirmed. 

Little  &  Barnes,  of  Raleigh,  for  appellant. 
Manning,  Bickett  &  Ferguson,  of  Balelgh, 
for  appellea 
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CLARK,  0.  J.  There  are  two  exceptions; 
one  that  the  court  should  have  charged  the 
jury  as  prayed;  that  if  they  believed  the 
evidence  they  should  answer  the  first  issue 
'*No"  as  to  the  defendant  J.  D.  Overton. 
The  other  exception  is  that  there  should  have 
been  a  nonsuit  as  to  the  defendant  J.  D. 
Overton.  There  is  thus  no  question  raised 
as  to  the  n^ligenoe  or  the  amount  of  the 
damages.  The  sole  question  is  as  to  the 
liability  of  J.  D.  Overton,  the  owner  of  the 
machine,  and  the  father  of  the  other  defend- 
ant, who  was  the  driver  whose  negligence, 
as  the  Jury  find,  was  the  cause  of  the  injury. 

In  the  second  paragraph  of  the  complaint 
it  is  alleged  that — 

''The  defendant,  J.  D.  Overton  was  the  owner 
of  the  automobile  which  was  being  driven  with 
his  knowledge  by  his  son,  D.  H.  Overton,  in 
the  city  of  Raleigh,  at  the  time  hereinafter 
mentioned." 

[1]  This  allegation  is  admitted  in  the  an- 
swer. This  admission  that  the  minor  defend- 
ant was  driving  the  car  with  the  knowledge 
of  his  father  Justifies  the  inference  that  it 
was  done  with  his  consent  (Taylor  v.  Stew- 
art, 172  N.  a  206^  90  &  B.  134),  and  indeed 
this  case  falls  within  the  principle  laid  down 
in  Tyree  r.  Tudor,  181  N.  C.  214,  106  S.  B. 
675,  in  that  his  father  admits  that  he  author- 
ized the  son  to  use  tiie  car  on  this  occasion. 
According  to  the  defendant's  evidence  the 
father  had  directed  his  son  to  drive  this  car 
from  Nashville  to  Raleigh,  to  carry  himself 
and  his  luggage  to  the  A.  &  B.  College,  and 
thereafter  to  take  the  car  to  the  garage  in 
Ralei^  for  repairs.  The  son  testifies  that 
he  met  some  other  college  students  at  the 
Union  Depot  and  was  conveying  them  and 
their  suitcases  in  the  car  to  the  college  at 
the  time  the  Injury  to  the  plaintiff  occurred. 

[2]  The  court  Instructed  the  Jury: 

''If  you  should  find  from  the  evidence  that 
the  defendant  J.  D.  Overton,  who  was  the  own- 
er of  the  car,  only  gave  permission  to  his 
son  to  take  the  car  to  the  garage  for  repairs 
directly  after  having  gone  to  the  college,  and 
that  his  instructions  in  this  respect  were  dis- 
obeyed by  his  son  without  the  knowledge  or 
consent  of  J.  J>.  Overton,  and  that  the  son 
was  not  accustomed  to  drive  the  car  without 
the  express  permission  of  J.  D.  Overton,  then 
you  would  answer  the  first  issue  'No'  as  to  J. 
D.  Overton:  but  if  you  should  find  from  the 
evidence  and  the  greater  weight  thereof  that 
it  was  customary  for  the  son  to  drive  the  car, 
or  that  at  the  time  of  the  injury  he  was  en- 
gaged in  carrying  out  the  father's  instructions, 
then  the  defendant  D.  H.  Overton  would  be 
the  agent  of  the  defendant  J.  D.  Overton,  and 
the  said  J.  D.  Overton  would  be  liable  for  the 
acts  of  his  agent;  and  if  you  should  find  from 
the  evidence  and  the  greater  weight  thereof 
that  there  was  negligence,  yon  would  answer 
the  issue  'Yes'  as  to  both  defendants." 

There  is  no  assignment  of  error  to  this 
charge,  nor  that  it  is  not  Justified  by  the 


evidence.  We  do  not  VnhA  that  the  defend- 
ant has  any  cause  to  claim  that  he  was  prej- 
udiced thereby.  The  case  on  appeal  states 
that  there  was  other  evidence  on  the  part  of 
the  plaintiff  which  the  appellant  does  not  set 
out  in  his  case  on  appeal. 

Indeed,  we  think  the  law  is  stricter 
against  the  defendant  than  as  stated  in  the 
charge.  The  father,  having  placed  his  son 
in  charge  of  the  machine  to  bring  it  from 
Nashville  to  the  A.  &  SL  College  at  Ralel^, 
and  thence  to  the  garage,  is  reig;>onsible  for 
injuries  accruing  from  the  negligence  of  bis 
agent  while  in  charge  of  the  machine  on  that 
errand,  and  is  not  released  therefnnn  by 
any  incidental  divergence  in  dischargbig  the 
duty  Intrusted  to  him  before  the  driver  reach- 
ed the  garage,  such  as  is  testified  to  in  this 
c&oe. 

No  error. 


(182  N.  a  76l> 

NATIONAL  BANK  OF  HOPEWELL  V.  CAR- 
SON.   (No.  184.) 

(Supreme  Court  of  North  €!aroUna.     Oct  ft, 

1921.) 

Appeal  and  error  ^s»  1 029— Exceptions  over- 
ruled where  chief  oontroversy  was  determlisd 
-  by  special  finding  of  Jury. 

Where  the  chief  controversy  in  suit  on 
note  was  whether  plaintiff  was  holder  in  due 
course  and  the  jury  specially  found  that  be 
acquired  the  note  in  good  faith,  for  value,  before 
maturity,  and  without  notice  of  any  defect  or 
failure  of  consideration,  exceptions  appearing 
in  the  record  on  appeal  will  be  overruled. 

Appeal  from  Superior  Oourt,  Pitt  CJounty; 
Devin,  Judge. 

Action  by  the  National  Bank  ot  Hopew^ 
against  S.  T.  Carson.  Fr(»n  Judgment  for 
plaintiff,  defendant  appeals.   No  error. 

Civil  action  to  recover  the  ftice  value  of 
defendant's  promissory  note,  executed  and  de- 
livered to  the  limestone  Products  (}ompan)% 
and,  by  the  latter  concern,  sold  and  trans- 
ferred to  the  plaintiff  bank. 

Upon  denial  of  liability  and  issues  Joined, 
the  Jury  returned  the  following  verdict: 

'*(!)  Did  the  plaintiff  acquire  the  note  iued 
on,  in  good  faith  for  value,  before  matarity» 
and  without  notice  of  any  alleged  defect  or 
failure  in  consideration  of  said  note?  Ani. 
Yes. 

"(2)  What  amount,  if  any,  does  the  defend- 
ant owe  on  said  note?  Ans.  $1,200  with  in- 
terest." 

From  a  Judgment  on  the  verdict  in  tBJOt 
of  plaintiff,  the  defendant  appealed. 

Julius  Brown,  of  Greenville,  for  appellant. 

G.  M.  T.  Fountain  &  Son,  of  Tarboro,  and 
F.  G.  James  &  Son,  of  Greenville,  for  appd* 
lee. 
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PER  CURIAM.  The  controversy  on  trial 
In  the  superior  court  narrowed  itself  princi- 
pally to  the  question  as  to  whether  the  plain- 
tiff was  a  holder  in  due  course  (a  8.  |  3083) 
of  the  note  sued  on,  under  the  doctrine  an- 
nounced in  Bank  y.  Exiun,  163  N.  0.  109,  79 
S.  B.  498,  and  Worth  Co.  v.  Feed  Co.,  172  N. 
C  342,  90  S.  B.  296.  This  fftct  having  been 
established  in  plaintiff's  favor  by  the  Jury's 
answer  to  the  first  Istoe,  we  think  the  ex- 
ceptions appearing  in  the  record  must  be 
overruled.  The  case  presents  no  new  point, 
or  issue,  which  would  seem  to  merit  an  ex- 
toided  discussion. 

MO  error. 


(182  N.  C.  107) 

ROSE  V.  FREMONT  WAREHOUSE   &   IM- 
PROVEMENT CO.  ot  al.     (No.  120.) 

(Supreme  Court  of  North  Carolina*     Oct.  5, 

1921.) 


I.  Pleading  4sdl95  »  Owner's  oounterolalni 
anainst  oontraotor  and  oroes-oamplaint  analnst 
archlteots  held  demurrable  for  misJolBder  of 
parties  and  oauses  of  aotion. 

In  contractor's  action  against  owner  for 
balance  due  on  contract,  owner's  pleading,  com- 
plaining that  the  bnildfaig  was  improperly  con- 
stmcted,  set  up  as  a  counterclaim  against  the 
contractor  and  as  a  cross-action  against  archi- 
tects whose  contract  with  owner  provided  mere- 
ly  for  the  preparation  and  delivery  of  the  plans 
and  spedfications,  witiiout  alleging  privity  of 
contract  or  commnnlty  of  interests  between  the 
contractor  and  architects,  held  demnrrable; 
there  being  a  misjoinder  of  both  parties  and 
causes  of  action. 

2.  Pleading  ^s»2l8(l) —Court  oannot  order 
separation  where  there  Is  misjoinder  of  both 
parties  and  oanses  of  action. 

Where  there  is  a  misjoinder  of  both  par- 
tiee  and  causes  of  action,  the  court  on  demur- 
rer cannot  order  a  separation  or  division  on- 
der  C.  S.  |  616. 

Appeal  from  Superior  Ck>urt,  Wayne  Coun- 
ty ;  Lyon,  Judge. 

Action  by  W.  P.  Rose  against  the  Fremont 
'Wartehouse  &  Improvement  Company,  in 
-vehich  Benton  &  Benton  were  made  parties 
and  in  which  the  defendant  set  up  a  plead- 
ing by  way  of  cross-action  and  counter^ 
claim,  to  which  Benton  &  Benton  demur- 
red. Demurrer  sustained,  and  defendant  ap- 
peals.   Affirmed. 

Civil  action  to  recover  the  balance  due  on 
a  building  contract  Upon  motion  of  the  de- 
fendant, Fremont  Warehouse  ft  Improvement 
Ck>inpany,  the  architects,  Benton  &  Benton, 
iiFtio  drew  the  plans  and  spedflcatlons  for 
said  buildings,  were  made  pairties  defend- 
ant. The  original  defendant  then  answered, 
admitted  the  plaintiff's  contract,  but  set  up 


by  way  of  cross-action  and  counterclaim  the 
following: 

'That  by  the  terms  of  the  contract  entered 
into  between  the  plaintiff  and  this  defendant  the 
plaintiff  agreed  to  have  said  buildings  construct- 
ed in  a  proper  and  worlEmanlike  manner,  which, 
as  this  defendant  is  informed  and  believes,  he 
failed  to  do,  in  that  the  roof  trusses  of  both 
of  said  tobacco  warehouses  were,  improperly 
constructed  by  the  plaintiff,  and  that  by  reason 
of  said  defective  construction  the  said  trasses 
have  buckled,  thereby  rendering  the  roofs  of 
said  warehouses  unsafe  and  dangerous  and 
thereby  rendering  said  buildings  defective  and 
unworkmanlike  in  their  construction;  or  that 
if  the  buckling  of  the  trusses  is  not  caused 
by  improper  and  unworkmanlike  construction 
by  said  plaintiff,  it  is  due  to  the  defective  plans 
and  specifications  prepared  and  ddivered  b^ 
said  defendants  Benton  A  Benton;  and  that  by 
reason  of  the  said  improper  and  unworkmanlike 
construction  or  by  reason  of  the  defective  plans 
and  specifications,  or  by  reason  of  both  the  im- 
proper and  unworkmanlike  construction  and 
the  defective  plans  and  specifications,  this  de- 
fendant is  damaged  in  the  sum  of  $20,000." 

Benton  &  Benton  demurred  to  this  plead- 
ing upon  the  ground  of  a  misjoinder  of  par- 
ties and  causes  of  action.  The  demurrer 
was  sustained,  and  the  defendant,  BYemont 
Warehouse  &  Improvement  Company,  ap- 
pealed. 

R  M.  Land  and  Dickinson  &  Freeman,  all 
of  Goldsboro,  for  Fremont  Warehouse  ft 
Improvement  Co. 

W.  A.  Lucas,  of  Wilson,  and  Langaton, 
Allen  &  Taylor,  of  Goldsboro.  for  Benton  & 
Benton. 

STACY,  J.  [1]  It  will  be  observed  from 
the  allegations  of  the  defendant's  cross-ae> 
tion  and  counterclaim  that  the  architects, 
who  furnished  the  plans  and  specifications, 
did  not  undertake  to  superintend  the  erec- 
tion and  construction  of  the  buildings.  Their 
agreement  called  for  the  preparation  and  de- 
livery of  the  plans  and  specifications  and  no 
more.  The  buildings  were  constructed  by 
the  plaintiff,  but  without  assistance  from 
or  consultation  with  the  architecta  There 
is  no  allegation  of  any  privity  of  contract 
or.  community  of  interests  between  the  con- 
tractor and  the  architects.  Indeed,  they  seem 
to  have  been  employed  at  different  times  and 
for  different  purposes.  Therefore  the  de- 
fendant's cross-action  against  Benton  &  Ben- 
ton is  based  upon  one  contract,  and  its  ooun« 
terclaim  against  the  plaintiff  is  founded  upon 
another.  The  two  causes  of  action  are  sepa- 
rate and  distinct;  they  are  set  up  against 
different  parties,  and  they  are  incorporated 
in  the  same  pleading.  This  is  demurrable. 
Roberts  v.  Mfg.  Co.,  181  N.  O.  204,  106  S. 
E.  064;  Lee  V.  Thornton,  171  N.  C.  200,  88 
8.  E.  232;  Cromartie  v.  Parker,  121  N.  O. 
198,  28  S.  B.  297;  Quarry  Co.  v.  Construction 
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Co.,  151  N.  O.  345,  66  S.  R  217,  and  cases 
cited. 

The  several  causes  of  action  which  may  be 
united  or  Joined  in  the  same  complaint  are 
classified  and  enumerated  in  G.  S.  §  507 ;  and, 
in  addition,  the  following  limitation  is  ex- 
pressly incorporated  therein: 

"But  the  causes  of  action  so  united  must  all 
belong  to  one  of  these  dasses,  and,  except  in 
actions  for  the  foreclosure  of  mortgages,  must 
affect  all  the  parties  to  the  action,  and  not  re- 
quire different  places  of  trial,  and  must  be 
separately  stated. 


It 


Under  a  proper  interpretation  of  this  sec- 
tion we  think  his  honor's  ruling,  sustaining 
the  demurrer,  must  be  upheld. 

[2]  But  it  is  contended  that  if  the  two 
causes  of  action  have  been  improperly  united 
in  the  same  pleading,  his  honor  should  have 
ordered  a  separation  or  division  under  G. 
S.  §  516.  It  is  well  settled,  by  a  number  of 
decisions,  that  this  cannot  be  done  where 
there  is  a  misjoinder  of  both  parties  and 
causes  of  action.  Roberts  v.  Mfg.  Co.,  supra; 
Morton  v.  Tel.  Co.,  130  N.  C.  299,  41  S.  E. 
484;  Thigpen  v.  Cotton  MiUs,  151  N.  C.  97, 
65  S.  E.  750;  Campbell  v.  Power  Co.,  166  N. 
C.  488,  82  S.  E.  842. 

Upon  the  record,  we  think  his  honor  was 
correct  in  sustaining  the  demurrer  and  dis- 
missing the  defendant's  cross-action  as  to 
Benton  ft  Benton  in  this  particular  proceed- 
ing. 

Affirmed. 


(182  N.  C.  114) 

McCALL  et  al.  v.  LEE,  et  al.    (No.  221.) 

(Supreme  Court  of  North  Carolina.     Oct.  5, 

1921.)    . 

Frauds,  statute  of^=»l08(5)-.PotltloB  of 
rooonl  on  which  JuiTginonl  was  entered  held 
sufRolent  nemorandum  of  contract. 

Within  C.  S.  §  968,  dedaring  void  a  con- 
tract to  convey  lands  unless  some  memorandum 
thereof  be  put  in  writing  and  signed  by  the 
party  to  be  charged,  petition  signed  by  a  moth- 
er, reciting  agreement  of  her  children  to  convey 
to  her  their  interests  in  their  father's  estate, 
her  agreement  thereupon  to  convey  to  them 
equal  interests  in  the  combined  properties  of 
herself  and  of  the  deceased  father,  conveyances 
to  her  pursuant  thereto  by  the  children,  other 
than  a  minor,  and  asking  approval  by  the  court 
of  a  conveyance  to  her  of  tiie  interests  of  the 
minor,  which  was  thereupon  granted,  is  a  suffi- 
cient memorandum  relative  to  her  liability  to 
make  conveyance  to  one  of  the  other  children 
in  accordance  with  her  agreement. 

Appeal  from  Superior  Court,  Sampson 
County;  Lyon,  Judge. 

Action  by  Samuel  Horace  McCall,  Jr.  (who 
before  adoption  was  Eugene  Scott  Lee),  by 
his  nert  friend,  and  others,  against  C.  M. 


Lee,  administratrix,  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal  No 
error. 

Lovett  Lee  died  intestate  in  Duplin  county, 
in  March,  1916,  leaving  him  surviving  his 
widow,  the  defendant  C.  M.  Lee,  and  seven 
children.  The  widow  qualified  as  adminis- 
tratrix. She  proposed  to  said  children  that, 
if  they  would  convey  to  her  the  entire  real 
and  personal  estate  which  they  had  inherit- 
ed from  their  father,  she  would  combine 
the  same  with  her  estate,  and,  putting  the 
whole  in  hotchpotch,  she  would  divide  the 
whole  of  their  father's  estate  combined  with 
the  greater  part  of  her  own  estate  (most  of 
which  had  been  conveyed  to  her  by  her  hus- 
band by  deeds  of  gift),  and  would  make  an 
equal  division  of  both  estates  among  the 
seven  children.  They  accepted  the  offer,  and 
all  the  children  made  her  such  conveyances 
by  deed  of  gift  for  their  shares  in  the  real 
and  personal  estate  of  their  father,  except 
James  Lovett  Lee,  who  was  a  minor.  As 
to  him,  she  instituted  a  special  proceeding 
in  which  she  recited  all  the  above  facts  in 
a  petition  signed  and  sworn  to  by  her,  and  a 
commissioner  was  ai^)ointed,  who  made  a 
conveyance  upon  these  terms  to  his  mother, 
upon  the  promise  and  agreement  that  she 
would  in  turn  combine  her  husband's  estate 
with  the  greater  part  of  her  own  estate  (ac- 
quired largely  from  her  husband^  and  make 
an  equal  division  of  both  estates  among  her 
said  chidren,  and  make  deeds  to  each  of  them 
for  one-seventh  thereof. 

Thereupon  C.  M.  Lee,  the  mother,  in  ac- 
cordance with  said  contract,  made  a  deed  to 
each  of  her  said  children  except  her  son 
Harry  B.  Lee  (who  was  the  first  one  to  con- 
vey to  her  his  interest  in  his  father's  es- 
tate, in  pursuance  of  her  proposition)  for  an 
equal  share,  and  thereby  carried  out  in  good 
faith  her  agreement  with  all  her  children  ex- 
cept with  Harry  B.  Lee. 

After  her  son  Harry  B.  Lee  made  his  deed 
to  his  mother  on  May  28,  1918,  he  married 
on  June  10,  1918,  and  died  in  October,  1918, 
leaving  the  plaintiff  Clara  E.  Lee,  his  widow, 
and  an  infant  son,  Eugene  Scott  Lee,  who  is 
represented  in  this  action  by  his  next  friend, 
his  grandfather,  Horace  McCall.  O.  If.  Lee 
refused  to  execute  a  deed  to  said  Harry  be- 
fore his  death,  or  to  his  widow  and  son  after 
his  death  (it  is  alleged  because  she  was  dis- 
pleased with  his  marriage),  but.  In  violation 
of  the  contract  with  Harry,  she  retained  all 
his  share  in  the  real  and  personal  estate  of 
his  father,  and  has  deprived  Harry  and  his 
widow  and  son  of  the  share  in  hiis  father's 
estate,  which  he  conveyed  to  her,  and  also  of 
any  share  in  hers. 

The  jury  found  on  the  issue  submitted  to 
them  in  accordance  with  the  above  state- 
ments of  fact  AU  the  brothers  and  sisters 
were  made  parties  defendant,  and  the  admin- 
istrator of  Harry  B.  Lee  was  also  a  party 
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plaintiff.    Judgment  accordingly,  and  the  de-  f  dence,  the  question  whether  by  the  conveyance 


fendants  appeaL 

Stevens,  Beasley  &  Stevens,  of  Warsaw, 
and  Fowler  &  Grumpier,  of  Clinton,  for  ap- 

pellantB* 
Butler  &  Herring,  of  Clinton,  for  appellees. 

CLARK,  C.  J.     The  following  Issue  was 
submitted  to  the  Jury: 

**Was  the  deed  dated  August  28,  1918,  from 
Harry  B.  Lee  to  C.  M.  Lee  made  in  pursuance 
of  a  contract  and  agreement  that,  when  the 
children  of  her  deceased  husband.  Ijovett  Lee, 
should  convey  to  her  their  respective  interests 
in  the  real  and  personal  estate  of  her  deceased 
husband,   thereby    combining   her   estate   with, 
her  husband's  estate,  she  would  then  in  turn, 
make  deed  to  her  children  and  each  of  them 
for  a  one-seventh  of  her  husband's  estate,  to- 
.gether  with  the  greater  portion  of  her  own  in-' 
dividual  estate"* 

To  which  the  jury  responded  **TeB.** 
The  Judgment,  reciting  the  uncontradicted 
evidence  and  admissions  in  the  pleadings,  ad- 
Judged  that — 

"the  plaintiffs  recover  of  the  defendants,  as 
their  interest  may  appear,  one-seventh  undivid- 
ed interest  in  the  real  estate  of  Lovett  Lee,  de- 
ceased, at  the  time  of  his  death,  and  that  the 
plaintiffs  also  recover  of  the  defendant  such 
share  or  portion  of  the  estate  of  the  defendant 
O.  M.  Lee  as  of  the  date  of  the  contract  and 
agreement,  entered  into  between  the  said  C. 
M.  Lee  and  her  children,  as  will  give  to  the 
plaintiffs,  as  the  real  and  personal  representa- 
tives of  Harry  B.  Lee,  deceased,  one-seventh 
interest  in  her  said  estate,  or  a  share  equal 
in  value  in  real  and  personal  property,  or  cash, 
to  that  heretofore  conveyed  by  her  to  each  of 
her  other  children,  as  shown  by  the  several 
deeds  executed  by  her  to  them  on  April  1, 1919, 
as  folly  set  out  in  the  complaint  in  this  action.'* 

The  Judgment  further  provides  that — 

"The  deeds  made  by  and  between  C.  M. 
Lee  and  the  other  defendants,  her  children,  in 
parceling  out  said  estate,  in  so  far  as  they 
may  convict  with  the  provisions  of  this  judg- 
ment, shall  be  set  aside  and  declared  inopera- 
tive and  void  as  between  the  parties  to  this 
action." 

The  decree  further  recites: 

"It  having  been,  in  the  trial  of  this  action, 
agreed  between  the  parties  plaintiffs  and  de- 
fendants that  this  trial  should  be  limited  to  as- 
certaining only  the  liability  and  rights  of  the 
parties,  and  not  the  specific  amount  and  char- 
acter of  the  plaintiffs*  recovery,  ♦  ♦  ♦  this 
cause  shall  be  retained  upon  the  docket  for 
the  purpose  of  ascertaining  the  value  of  plain- 
tiffs' recovery  against  the  defendants  and  the 
method  of  ascertaining  the  amount  and  kind  of 
such  recovery  and  investing  the  plaintiffs  with 
the  title  and  possession  of  same.** 

The  chief  defense,  and  indeed  the  only  one 
that    requires  consideration,  is  the  plea  of 


by  Harry  B.  Lee  to  his  mother  upon  the  terms 
ascertained  by  the  verdict  she  did  not  re- 
ceive the  property  conveyed  by  Harry  B.  Lee 
on  a  verbal  trust  to  be  held  by  her  accord- 
ing to  said  agreement.  The  plaintiffs  put 
in  evidence  the  petition  filed  by  C.  M.  Lee  in 
the  superior  court  for  the  conveyance  of  the 
property  of  said  James  Lovett  Lee,  her  minor 
son,  which  petition  was  duly  subscribed  and 
sworn  to  by  her  and  filed  in  said  cause  and 
contains  as  a  recital  the  facts  above  stated, 
and  particularly  the  following: 

"(4)  That  the  said  C.  M.  Lee,  peUtiouer,  is 
owner  in  her  own  right  of  a  very  valuable  land- 
ed estate,  located  in  both  Duplin  and  Sampson 
counties,  and  since  the  death  of  her  said  hus- 
band she  has  proposed  to  her  children,  all  of 
whom  are  of  full  age  except  the  said  James 
Lovett  Lee,  that,  if  they  would  make  over  to 
her  a  conveyance  and  bill  of  sale  for  their  en- 
tire interests  in  the  real  and  personal  estate 
of  the  said  husband  so  as  to  combine  the  estate 
of  her  husband  with  her  own,  she  would  then  in 
turn  make  deeds  to  her  children  for  the  greater 
part  of  her  individual  estate  as  well  as  all  of 
the  landed  estate  of  her  said  husband,  and 
with  the  view  of  effectuating  this  division  and 
disposition  of  the  estate  of  her  said  intestate 
husband  all  of  his  said  heirs  and  distributees 
who  are  of  full  age  have  already  conveyed  and 
set  over  to  the  said  C.  M.  Lee  their  entire  in- 
terests in  the  real  and  personal  estate  of  the 
said  Lovett  Lee,  deceased,  and  in  further  pur- 
suance of  said  proposed  plan  for  said  divi- 
sion the  said  C.  M.  Lee  and  the  heirs  of  said 
liovett  Lee  have  procured  an  appraisal  to 
be  made  of  all  the  lands  of  the  said  Lovett  Lee, 
deceased,  and  all  the  lands  of  said  C.  M.  Lee 
owned  by  her  individually,  said  appraisal  having 
been  made  by  one  O.  M.  Lee  a  brother  of  Lov- 
ett Lee,  deceased,  and  L.  A.  Byrd,  of  Mt  Olive, 
both  of  whom  are  men  of  ripe  experience  in 
the  buying  and  selling  of  real  estate  and  the 
present  market  value  thereof.** 

The  petition  further  recites  the  valuation 
of  aforesaid  real  and  personal  property  and 
adds: 

**The  said  C.  M.  Lee  now  proposes  to  make  a 
deed  of  conveyance  to  the  said  James  Lovett 
Lee,  however,  reserving  the  life  estate  therein 
to  herself  of  the  land  appraised  by  the  said  O. 
M.  Lee  and  L.  A.  Byrd,  upon  condition  that  the 
court  will  approve  a  conveyance  to  the  said 
C.  M.  Lee  of  all  the  interests  of  said  minor 
son  in  the  estate  of  his  deceased  father,**  de- 
scribing the  property  and  asking  that  a  com- 
missioner be  appointed  to  execute  said  deed 
for  her  minor  son  to  herself. 

Thereupon  the  decree  of  the  court  was 
made  in  accordance  with  the  petition,  re- 
citing the  above  agreement  for  the  convey- 
ance by  the  children  to  their  mother  of  their 
interest  in  their  father's  estate,  and  direct- 
ing the  commissioner  to  make  a  deed  for  the 


the   statute  of  frauds ;    the  defendants  con- :  interest  of  said  minor  son  upon  condition  that 
tending  that  the  above  agreement  was  oral '  she  will  convey  to  him  a  good  and  sufficient 


and  therefore  invalid.    We  pass  by  as  unnec- 


essary to  consider,  in  view  of  the  other  evi-   erty  in  pursuance  of  said  agreement. 


deed  for  one-seventh  of  the  combined  prop> 
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This,  omitting  unnecessary  details  in  the 
petition  and  the  decree  in  conformity  there- 
to, is  a  complete  statement  of  the  transac- 
tion. The  statute  of  frauds  whidi  is  relied 
upon  to  defeat  the  very  Just  claim  of  the 
plaintiffs  is  to  be  found  in  0.  S.  §  988,  and 
80  much  thereof  as  bears  upon  this  contro- 
versy reads  as  follows: 


«« 


*A11  contracts  to  sell  or  convey  any  lands, 
tenements  or  hereditaments,  or  any  Interest  in 
or  concerning  them,  *  *  *  shall  be  void  un- 
less said  contract,  or  some  memorandum  or 
note  thereof,  be  put  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  by  some 
other  person  by  him  thereto  lawfoPy  author- 
ixed." 

The  above  petition,  duly  signed,  is  also 
sworn  to,  and  is  solemnly  filed  in  a  petition 
by  G.  M.  Lee,  and  there  is  Judgment  upon  it 
entered  of  record,  which  Judgment  was  pro- 
cured at  her  instance.  It  is  not  possible  for 
a  ''memorandum"  to  be  more  complete  and 
explicit  than  is  made  in  this  case,  or  more 
solemnly,  having  been  signed  and  sworn  to 
and  made  a  record  of  the  court,  and  a  Judg- 
ment at  the  instance  and  by  the  procurement 
of  the  said  O.  M.  Lee  having  been  entered 
thereon. 

It  would  be  difficult  to  add  anything  in 
support  of  tills  very  dear  instance  of  compli- 
ance with  the  memorandum  required  by  said 
statute.  We  have  many  cases  in  this  state, 
among  them  Mixell  v.  Burnett,  49  N.  a  249, 
69  Am.  Dec.  744,  which  says  that  it  has  al- 
ways been  held  that  letters  addressed  to 
third  parties  stating  and  affirming  a  con- 
tract may  be  used  against  the  writer  as  suffi- 
cient memorandum  of  it,  and  that  such 
writings  are  sufficient  evidence  of  the  con- 
tract to  warrant  the  court  in  giving  effect 
to  it  This  is  also  held  in  Nicholson  v.  Dover, 
146  N.  C.  18,  68  8.  E.  444,  18  L.  B.  A.  (N. 
8.)  187. 

The  written  memorandum  may  be  made 
subsequent  to  the  time  of  making  the  con- 
tract. Magee  v.  Biankenship,  96  N.  0.  668 ; 
Winslow  V.  White  163  N.  C.  29,  79  S.  B.  268. 
In  2  ElUott  on  Contract,  646,  647,  |  812,  It 
Is  said: 

''The  form  of  the  memorandum  is  not  mate- 
rial so  long  as  it  is  sufficient  to  comply  with 
the  requirements  of  the  statute.  ^  *  *  Any 
documeut  signed  by  the  party  to  be  charged 
containing  the  terms  of  the  contract  will  suffice, 
as  a  letter  to  a  third  party,  a  will,  or  an  affida- 
vit in  a  different  matter." 

Neither  the  defendant  O.  M.  Lee  nor  any 
of  the  other  defendants  denied  or  introduced 
any  evidence  to  explain  the  execution  of  the 
deeds  made  to  her  and  by  her  to  her  children, 
nor  to  coniTadict  the  terms  of  the  contract 
between  her  and  her  children  as  set  out  in  the 
petition  signed  and  sworn  to  and  filed  by  her 
in  the  aforesaid  petition,  and  recited  in  the 
Judgment  procured  by  her  upon  said  state- 


ment, and  filed  of  record  In  said  county. 
The  marriage  of  said  Harry  B.  Lee  and  the 
birth  of  issue  In  no  wise  contradicted  or 
modified  the  terms  of  said  agreement  His 
widow  and  son  and  his  administrator,  the 
son  appearing  by  his  next  friend,  stand  in 
his  shoes  and  are  entitled  to  all  the  benefits 
in  the  performance  of  said  contract  whidi  he 
would  have  been  entitled  to  dalm  and  enforce 
if  he  were  still  living. 
No  error. 


(182  N.  C.  97) 

GODWIN  V.  GARDNER.     (No.  101.) 

(Supreme  Court  of  North  Carolina.     OcL  6, 

1921.) 

Pleading  «ss>2l6(2)--Matten  of  ilefeMe  or  li 
bar  act  oonslderod  on  dismissal. 

Matters  set  up  in  defense  cr  as  a  bar  to  the 
plaintiff's  suit  and  requiring  proof  may  not  be 
considered  upon  a  demurrer  to  the  complaint 

Appeal  from  Superior  Court,  Hertford 
County ;  Cranmer,  Judge. 

Action  by  J.  W.  Godwin  against  J.  D.  Gard- 
ner. Judgment  of  nonsuit,  and  plaintiff  ap- 
peahk    Reversed. 

Civil  action  founded  <m  contract  and  grow- 
ing out  of  a  certain  promissory  note  and 
mortgage  executed  by  the  defendant  and  de- 
livered to  the  plaintiff  on  June,  19, 1915.  As 
an  ancillary  remedy,  plaintiff  seized  the 
mortgaged  property  and  took  same  into  his 
possession  under  a  writ  of  claim  and  delivery 
at  the  time  of  issuing  summons.  Jenkins  & 
Boyette  subsequently  intervened  and  claimed 
title  to  said  property  by  virtue  of  a  prior 
mortgage,  antedating  that  of  the  plaintiff. 
Upon  the  execution  of  a  bond  the  property 
was  turned  over  to  the  interveners. 

The  defendant  filed  no  answer,  but  the  in- 
terveners replied  and  set  up,  as  an  affirmative 
defense,  that  since  the  institution  of  this  ac- 
tion the  defendant  had  been  adjudged  a  bank- 
rupt and,  upon  order  of  the  federal  court, 
the  mortgaged  property  had  been  turned  over 
to  the  trustee  in  bankruptcy.  It  was  further 
alleged,  in  bar  of  the  plaintiff's  right  to  re- 
cover, that  all  the  assets  of  the  defendant, 
J.  D.  Gardner,  had  been  administered  in  said 
court — the  plaintiff  and  other  credlors  being 
paid  their  pro  rata  part,  according  to  their 
req>ectiye  priorities — and  that  the  defendant 
had  been  duly  granted  his  full  discharge  by 
the  bankrupt  court. 

Upon  motion,  there  was  a  judgment  as  of 
nonsuit  entered  on  the  pleadings.  Plaintiff 
appealed. 

Roswell  C.  Bridger,  of  Winton,  and  S. 
Brown  Shepherd  and  N.  G.  Fonville,  botb  of 
Raleigh,  for  appellant 
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STACY,  J.  While  It  is  stated  in  the  record 
that  a  judgment  of  nonsait  was  entered  on 
the  pleadings,  we  will  assnme  that  the  action 
was  dismissed  on  a  demurrer  ore  tenus.  But, 
in  either  view,  the  judgment  was  erroneous. 

Matters  set  up  in  defense,  or  as  a  bar  to 
the  plaintifTs  suit,  and  requiring  proof,  may 
not  be  considered  ui)on  a  demurrer.  Wood 
V.  Eincaid,  144  N.  G.  393,  57  S.  E.  4. 

A  good  cause  of  action  is  stated  In  the 
complaint;  hence,  the  judgment  of  the  supe- 
rior court  must  be  set  aside  and  the  parties 
will  proceed  as  they  may  be  advised.  The 
other  questions,  discussed  in  plaintiff's  brief, 
are  not  before  us  tor  decision. 

Beversed. 

(182  N.  C.  7«) 

KERR  et  al.  V.  DRAKE  ot  al.    (Na.  230.) 

(Supreme  Court  of  North  Carolina.     Oct  S, 

1921.) 

1.  Appeal  and  error  ^s=>79&^Failure  of  appel- 
lees' coansel  to  Inform  appellants'  ooonsel  of 
intention  to  move  for  dismissal  not  waiver  of 
right  to  dismissal. 

The  failure  of  appellees'  attorney  to  inform 
appellants'  counsel,  while  discussing  the  ease 
following  appellants'  failure  to  file  transcript  of 
record  within  the  required  time,  that  appellees 
would  move  to  dismiss  the  appeal  under  Su- 
preme Court  Rule  17  (66  S.  E.  vii),  was  not 
a  waiver  of  the  right  to  move  for  such  dis- 
missaL 

« 

2.  Appeal  and  error  ^=9798— Appellants  not  en- 
titled to  notloe  of  motion  to  dismiss  for  fail- 
ure to  file  transeript  of  record  within  time. 

Appellees,  entitled  under  Supreme  Court 
Bnle  17  (66  S.  E.  vii)  to  move  for  dismissal 
of  appeal  because  of  appellants'  failure  to  file 
transcr^»t  of  record  within  the  required  time, 
was  not  required  to  give  appellants  notice  of 
such  motion. 

3.  Appeal  and  error  ^s:>564 (3)— statutory  re- 
quirements as  to  malcing  up  case  must  be 
strictly  complied  with. 

The  statutory  requirements  as  to  malcing  up 
cases  on  appeal  must  be  strictly  complied  with, 
except  when  there  is  an  agreement  to  extend 
the  time,  in  which  case  the  proceeding  must 
be  taken  within  the  time  so  extended. 

4.  Appeal  and  error  ^5»784— Appeal  dismissed 
for  noncompllanoe  with  statutory  require- 
ments. 

The  right  to  appeal  is  not  an  absolute  right, 
tmt  is  only  given  upon  the  compliance  with  the 
requirements  of  the  statute,  and  when  require- 
ments are  not  observed  the  appeal  will  be  dis- 
xnlssed  unless  sufficient  cause  is  shown  that 
tiiere  was  no  negUgence  on  the  part  of  appel- 
lants. 

&•  Appeal  and  error  ^=9629^Appeal  dismissed 
for  appellants'  noncompliance  with  statute  as 
to  filing  of  case,  where  available  transcript 
was  not  filed  and  certiorari  requested. 

Under  Supreme  Court  Rule  17   (66  S.  E. 
'wil)f  an  appeal  will  be  dismissed  because  of  ap- 


pellants' failure  to  file  complete  transcript  with- 
in time,  even  if  there  is  a  sufficient  excuse  for 
noncompliance  with  statutory  requirements  as 
to  service  of  case  within  time  as  extended,  on- 
less  in  the  first  term  after  the  trial  below  and 
at,  or  before  the  time  when  the  appeal  should 
be  docketed,  the  appellant  shall  file  a  transcript 
of  all  the  record  that  is  available  and  ask  for 
a  certiorari  to  complete  the  transcript  or  to 
have  a  case  settled. 

6.  Appeal  and  error  ^s»628( I)— Negligence  of 
appellant's  counsel  Is  the  negligence  of  appel- 
lant himself. 

The  negligence  of  appellant's  counsel  in 
sending  up,  docketing,  and  printing  the  tran- 
script, is  the  negligence  of  the  appellant  and 
will  not  excuse  failure  to  do  so. 

Appeal  ftom  Superior  Court,  Sampson 
County;  Lyon,  Judge. 

Action  hy  J.  K.  Kerr  and  another  against 
W.  B.  Drake,  Jr.,  and  another.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Ap- 
peal dismissed  because  of  defendants'  fai^ 
ure  to  file  transcript  of  the  record  within  a 
required  time  under  Supreme  Court  Rule  17 
(66  S.  E.  vii),  and  defendants  move  to  reln« 
state  appeal.    Motion  denied. 

This  is  a  motion  by  defendants  to  reinstate 
the  appeal  in  this  case  which  had  been  dock-, 
eted  and  dismissed  under  rule  17  (66  S.  E. 
vii)  on  motion  of  plaintiffs. 

B.  H.  Crumpler,  of  Clintcm,  and  A.  L.  Cox, 
of  Raleigh,  for  appellant& 

Butler  &  Herring  and  Orady  A  Qraham, 
all  of  Clinton,  for  appellees. 

PER  CURIAM.  This  case  was  tried  at 
June  special  term,  1921,  of  Sampson,  before 
Lyon,  J.  Seven  days  l>efore  the  docket  from 
tliat  district  was  reached,  the  appellee  filed 
the  certificate  required  by  rule  17  (174  N.  C. 
831,  66  S.  E.  vii)  and  his  motion  to  docket 
and  dismiss  under  said  rule,  which  was  al- 
lowed when  the  call  of  the  district  began. 
Thereafter,  on  the  same  day,  the  appellants 
filed  an  affidavit  and  moved  to  reinstate. 

There  was  a  verdict  against  the  defendants 
and  judgment  from  which  they  appealed.  By 
consent  the  defendants  obtained  80  days 
from  the  adjournment  of  said  term  of  court 
to  serve  case  on  appeal,  and  plaintiffs  weze 
allowed  80  days  thereafter  to  serve  counter 
case.  No  case  on  appeal  was  served  by  de- 
fendants within  the  time  agreed  upon,  but, 
on  the  contrary,  It  was  not  served  until  Sep« 
tember  2,  1921,  i.  e.,  61  days  after  adjourn* 
ment  of  said  June  special  term. 

Cn  September  27  the  appellants  filed  an  af* 
fidavit  and  motion  to  reinstate  the  case  on 
appeal  which  sets  forth  the  above  agreement 
of  30  days  after  July  2  to  serve  counter  case, 
and  alleged  that  on  July  29,  1921,  the  resi- 
dent counsel  in  Sami>son  having  received 
transcript  of  the  evidence  front  the  court 
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stenographer,  forwarded  the  same  to  their  as- 
sociate counsel  in  the  city  of  Raleigh.  It  ap- 
pears from  the  affidavit  of  the  stenographer 
that  she  furnished  the  evidence  complete  to 
defendants*  counsel  in  Clinton  on  July  16, 
1921.  It  does  not  appear  on  what  date  the 
defendants'  counsel  forwarded  the  papers  to 
counsel  in  Raleigh.  There  is  no  evidence  of 
any  delay  in  the  mail.  The  counsel  in  Ral- 
eigh filed  his  affidavit  that  he  was  absent 
from  his  office  in  Raleigh  from  July  30  to 
August  15,  and  that  after  receiving  the  pa- 
pers on  August  15,  he  was  unable  to  see  his 
client,  one  of  the  codefendants  in  this  case, 
until  on  the  following  week,  owing  to  his 
client's  absence  from  the  city  and  his  being 
busy,  and  further  that  after  seeing  his  client 
he  himself  was  again  called  from  the  city 
and  did  not  return  till  August  29,  and  upon 
Ms  return  he  completed  the  preparation  of 
the  case  on  appeal  and  forwarded  it  to  the 
counsel  In  Clinton  on  S^tember  1,  who  de- 
livered it  the  next  day  to  counsel  for  the 
plaintiff,  who  on  September  12  notified  the 
counsel  for  the  defendants  that  they  would 
not  accept  the  case  on  appeal  but  would 
move  to  dismiss,  under  rule  17,  which  was 
done  in  apt  time  and  the  motion  was  allowed. 

[1,2]  The  only  other  allegation  the  appel- 
lants make  is  that  between  September  2  when 
the  case  was  served,  and  September  12,  and 
prior  to  the  receipt  of  this  notice  one  of  the 
counsel  for  the  appellants  met  one  of  the 
counsel  for  the  defendants,  who  did  not  then 
state  to  the  defendants  that  he  would  move 
to  dismiss  the  appeal,  but  said  he  had  not 
fully  examined  appellants'  statement  of  the 
case  on  appeaL  This  was  not  a  waiver  of 
the  motion  to  dismiss.  Besides,  it  was  not 
necessary  that  the  appellee  should  give  any 
notice  of  the  motion  to  dismiss. 

The  other  matters  set  forth  show  in  every 
particular  a  disregard  of  the  statutory  re- 
quirements as  to  the  time  of  service  of  case 
on  appeal  and  in  every  respect  ignored  the 
statute  as  to  making  up  a  case  on  appeaL 

[3]  The  agreement  for  30  days  in  which  to 
serve  the  case  on  appeal  was  merely  a  substi- 
tute for  the  15  days  allowed  by  statute.  The 
statutory  requirements  as  to  making  up  cases 
on  appeal  must  be  strictly  compiled  with 
except  when  there  is  an  agreement  to  extend 
the  time  and  then  only  to  the  extent  of  such 
agreement. 

In  Hardee  v.  Timberlake,  159  N.  C.  652,  75 
S.  E.  799,  where,  by  consait,  the  appellant 
was  allowed  30  days  in  which  to  serve  the 
case  on  appeal  but  it  was  not  served  till  the 
thirty-second  day,  the  appeal  was  dismissed. 
In  Guano  Co.  v.  Hicks,  120  N.  C.  29,  26  S.  E. 
650,  where  there  was  a  like  agreement  allow- 
ing 30  days  but  the  appeal  was  not  served  till 
the  thirty-first  day,  it  was  dismissed. 

[4,  6]  The  right  to  appeal  is  not  an  abso- 
lute right,  but  is  only  given  upon  compliance 


with  the  requirements  of  the  statute,  and 
when  these  are  not  observed  the  appeal  wUl 
be  dismissed  unless  sufficient  cause  is  shown 
that  there  was  no  negligence  on  the  part  of 
the  appellant  The  appellee  has  his  rights, 
and  it  is  no  excuse  that  it  was  not  c(xivenient 
for  the  appellant  or  his  couns^  to  observe 
the  requirements  of  the  statute.  The  appeal 
will  be  dismissed,  even  when  there  has  been 
sufficient  ground  to  excuse  compliance  with 
the  statute,  unless  at  the  first  term  after  the 
trial  below  and  at  or  before  the  time  when 
the  appeal  should  be  docketed  the  appellant 
shall  file  a  transcript  of  all  the  record  that  is 
available  and  ask  for  a  certiorari  to  complete 
the  transcript  or  to  have  the  case  settled. 
Burrell  v.  Hughes,  120  N.  C.  277,  26  S.  E. 
782,  and  numerous  cases  there  dted,  and 
cases  cited  to  that  case  in  the  Anno.  Ed. 

[6]  The  negligence  of  counsel  in  sending 
up,  docketing,  and  printing  the  transcript  is 
that  of  the  client,  and  will  not  excuse  failure 
to  do  so.  Truelove  v.  Norris,  152  N.  0.  755, 
67  S.  E.  487;  Vivian  v.  Mitchell,  144  N.  C. 
477,  57  S.  E.  167,  citing  numerous  cases.  See, 
also,  citations  to  that  case  in  Anno.  Ed. 

In  this  case  the  appellants'  affidavit  dis- 
proves any  allegation  of  reasonable  ground 
for  not  complying  with  the  statute.  But  if 
there  had  been  any  grounds  to  excuse  the 
failure  to  serve  the  case  on  appeal  within 
proper  time,  they  have  failed  to  file  a  tran- 
script of  the  record  and  move  for  certiorari. 
More  than  this, 'they  did  not  even  file  a 
transcript  of  the  record  proper  with  this  mo- 
tion to  reinstate. 

Motion  denied. 


(182  N.  C.  U2) 

WILLIAMS  V.  HICKS  et  al.     (No.  220.) 

(Supreme  Court  of  North  Carolina.     Cct  5, 

1921.) 

Wilis  <&=s>602,  603(3)*"Or"  read  as  "and''  In 
gift  over  In  case  first  taker  dies  during  minor- 
ity "or"  childless. 

A  gift  over  to  a  church  in  case  the  first 
taker,  testator's  son,  dies  ''during  his  minor- 
ity, or  childless,'*  in  the  absence  of  anything 
else  in  the  wiU  to  show  a  different  intention,  is 
to  be  read  as  though  "or"  were  "and,"  so  that 
the  son  becomes  absolutely  owner  on  attaining 
majority. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  And; 
Or.] 

Appeal  from  Superior  Court,  Lenoir  Cocm- 
ty ;  Allen,  Judge. 

Action  by  Boscoe  B.  Williams  against  Starr 
Hicks  and  others.  Trustees  of  St  John's  E^ree 
Will  Baptist  Church.  Demurrer  to  the  com- 
plaint waa  sustained,  and  plaintiff  appeals. 
Beversed. 


^s»For  other  oases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  sad  lad' 
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The  action  Is  to  remove  a  cloud  from  plain- 
tilTs  title  to  certain  real  property  held  by 
plaintiff,  Roscoe  Williams,  under  the  will  of 
his  father,  John  W.  Williams^  deceased,  and 
more  particularly  under  the  third  item  at  the 
will,  as  follows : 

"In  the  event  that  my  said  son,  Roscoe  B. 
Williams  should  die  during  his  minority,  or 
childless,  it  is  my  will  and  desire  that  the  re- 
mainder of  the  several  properties  herein  nam- 
ed that  would  revert  to  him  shall  go  to  the 
Trustees  of  St  Johns  Free  Will  Baptist  Church 
and  their  successors  and  assigns  forever  for 
the  sole  use  and  benefit  of  said  Church.  Said 
St  John's  Free  Will  Baptist  Church  behig  in 
the  town  of  Kinston,  N.  0.*' 

The  proof  showed  that  the  property  be- 
longed to  the  testator  and  passed  under  this 
item  of  said  will ;  that  Roscoe  B.  Williams, 
plaintiff  and  devisee  named  in  this  item  of 
said  will,  had  beomie  21  years  of  age  and 
insisted  that  the  property  became  vested  in 
him  In  absolute  ownership  on  his  majority. 

Defendants  claimed  and  insisted  that  said 
estate  on  death  of  Roscoe  B.  Williams  without 
issue  or  children  surviving  would  belong  to 
the  said  church.  The  court  being  of  opinion 
with  defendants,  gave  Judgment  for  defend- 
ants and  sustaining  their  demurrer  filed  to 
plaintiff's  complaint  Plaintiff  excepted  and 
appealed. 

Dawson  &  Gre^ie^  of  Kinston,  for  appel- 
lant 

Rouse  &  Rouse,  of  Kinstcm,  for  appelleea 

HOKE,  J.  In  40  Cyc.  at  page  1500,  it  is 
laid  down  as  a  rule  of  interpretaticm  which 
very  generally  obtains  in  a  devise  of  this 
character  that — 

"Where  a  gift  over  in  case  of  death  without 
Issue  is  accompanied  by  a  gift  over  in  case  of 
death  before  arriving  at  a  certain  age,  the  dy- 
ing without  issue  wiU.  generally  be  restricted 
to  the  period  before  arrival  at  the  age  specified, 
to  aid  which  the  word  'or*  will  be  construed  as 
*and.* " 

This  position  was  held  to  be  controlling  in 
Dickinson  et  aL  v.  Jordan  and  Blount,  5  N. 
C.  380,  a  case  not  dissimilar  to  the  one 
presented  here,  and  in  the  opinion  Taylor, 
Judge,  says  that  on  examination  of  the  cases 
on  the  subject,  the  point  will  be  found  com- 
pletely settied  and  the  estate  was  held  abso- 
lute in  the  first  taker  on  arrival  at  full  age. 
And  unless  in  contravention  of  the  (dear  pur- 
pose of  the  testator  as  otherwise  expressed 
in  his  will,  the  principle  stated  has  been 
recognized  and  approved  as  the  correct  posi- 
tion in  many  of  our  decisions  on  the  subject 
and  more  especially  when  the  first  taker,  as 
in  this  case,  usually  c<msidered  as  the  pri- 
mary object  of  the  testator's  bounty,  is  his 
child  and  heir  at  law.  Bell  v.  Keesler,  175 
K.  C.  p.  526,  95  S.  B.  881 ;  Bank  v.  Murray, 
175  N.  a  p.  62,  94  S.  E.  665 ;  Ham  v.  Ham, 


168  N.  C.  p.  486,  84  S.  E.  840;  Dunn  v.  EOnes, 
164  N.  O.  p.  US,  80  S.  E.  410 ;  Burton  v.  Con- 
igland,  82  N.  O.  p.  100;  Turner  v.  Whitted, 
etc.,  9  N.  C.  p.  613;  Parker  v.  Parker,  5  Meta 
(46  Mass.)  134-137.  In  Bell  v.  Keesler  the 
above  quotation  from  Cyc.  ia  approved  and 
the  opinion  quotes  further  from  the  Massa- 
chusetts case  of  Parker  v.  Parker,  where  the 
rule  of  construction  and  in  part  the  reason 
for  it  is  stated  as  follows: 

"The  manifest  object  of  the  testator  was, 
we  think,  that  if  the  son  who  was  the  first  ob- 
ject of  his  bounty  should  die  without  leaving 
children  to  take  after  him,  and  whilst  he  was 
under  age,  so  that  he  could  not  make  any  dis- 
position of  the  property  on  account  of  the  in- 
capacity of  nonage,  then  the  testator  intended 
to  make  disposition  of  it  himself.  But  if  the 
son  should  leave  no  children,  but  still  if  he 
should  arrive  at  an  age  at  which  the  law  would 
allow  him  to  dispose  of  real  estate  by  his  own 
act  by  deed  or  will,  then  it  was  intended  that 
the  gift  to  him  should  be  absolute,  and  the 
devise  over  would  fail.* " 

And  in  Ham  v.  Ham,  supra,  where  the  sub- 
ject is  discussed  with  ability  and  learning, 
the  court  held,  among  other  things,  that  on 
a  devise  of  land  to  four  sons  but  should  ei- 
ther of  them  die  before  arriving  at  the  age 
of  21  or  without  children  surviving,  the  word 
"or**  "should  be  read  as  'and*  so  as  to  re- 
quire both  contingencies  to  occur  before  the 
limitation  over  should  take  effect,"  and  thus 
"save  the  inheritance  to  the  child  or  cfaildr^i 
of  any  son  who  should  die  under  age.'* 

It  was  earnestly  insisted  before  us  that  there 
were  certain  expressions  in  the  will,  and  at- 
tendant facts  relevant  to  its  construction, 
which  showed  a  manifest  intention  on  the  part 
of  the  testator  that  either  or  both  contingen- 
cies should  affect  the  estate  till  the  son's 
death ;  but,  without  special  reference  to  these 
suggestions,  we  think  that  they  are  entirely 
insufficient  to  displace  this,  a  settled  rule  of 
interpretation,  on  the  facts  presented  and 
where  in  aid  of  such  rule  it  appears  that  to 
uphold  the  position  contended  for  by  appel- 
lees would  be  to  derive  the  son  and  heir 
of  any  absolute  ownership  in  his  deceased 
father's  property  until  his  death.  Under  a 
proper  application  of  the  decisi(xis  referred 
to,  and  the  principles  they  approve  and  il- 
lustrate, we  must  hold  that  on  the  record, 
the  estate  of  plaintiff,  the  son  and  heir  at 
law  of  the  testator,  became  vested  in  absolute 
OTi-nership  on  his  becoming  of  age^  that  the 
demurrer  be  overruled,  and  defendant*s  claim 
be  declared  invalid. 

Our  decision  in  no  way  confiicts  with  Pat- 
terson V.  McCormick,  177  N.  C.  p.  448,  99  S. 
E.  401,  to  which  we  were  referred  by  counsel. 
In  that  well-considered  case  the  court  was 
passing  on  a  devise  over  on  a  death  of  the 
first  taker  without  issue  as  controlled  by  bur 
statute  on  the  subject,  and  entirely  unaf- 
fected by  the  presence  of  a  doable  contingen- 
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cy  and  which  on  the  facts  of  this  record  re- 
quire as  we  have  seen  a  different  rule  of  con- 
struction. There  Is  error,  and  this  will  be 
certified  that  Judgment  he  entered  for  plain- 
tiff. 
Reversed. 


(117  S.  C,  157) 

WERBER  y.  MOSES  ot  al.    (No.  1071 1.) 

(Supreme  Court  of  South  Carolina.    Sept.  26, 

1921.) 


I.  Wills  e=9l84(3)— If  oodlcll  reasonably  reo- 
ondlable,  court  will  give  effect  to  such  pre- 
sumed Intention. 

If  there  is  an  irreconcilable  conflict  between 
a  will  and  a  codicil,  the  latter  must  prevail, 
but,  especially  in  view  of  Civ.  CJode  1912,  §  3569, 
providing  that  no  will  or  any  clause  thereof 
shall  be  revocable  but  by  some  other  will  or 
codicil  in  writing  "declaring  the  same,**  etc.,  if 
the  codicil  can  reasonably  be  reconciled  with 
the  will,  it  must  be  presumed  that  the  testa- 
tor so  intended,  and  the  court  will  give  effect  to 
such  intention. 

2^  Wills  <Sss>6l4(5)— Codioli  held  not  to  vest 
estates  in  fee  In  benefioiarles  of  life  estates. 

Under  a  will  directing  that  testator's  land 
be  kept  for  the  use  and  benefit  of  his  wife,  chil- 
dren, and  children  of  deceased  children  until  the 
death  of  all  of  them,  and  then  distributed 
among  the  grandchildren,  life  estates  only  vest- 
ed in  the  children,  with  fee-simple  estates  in 
remainder  in  the  grandchildren,  despite  a  sup- 
plementary codicil  giving  the  children  power  to 
divide  the  land  among  themselves  in  a  stip- 
idated  manner  if  dissatisfied  with  the  arrange- 
ment for  yearly  division  of  the  rents,  the  codicU 
being  intended  not  to  divest  the  estates  devised 
by  the  wiU,  but  to  devise  a  method  of  assuring 
a  harmonious  and  equitable  division  of  the  in- 
come, which  might  or  might  not  be  adopted. 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Newberry  County;  B.  W,  Menunlnger, 
Judge. 

Action  by  Frederick  Werber,  Jr.,  against 
Andrena  Moses  and  others.  From  the  de- 
cree, defendants  Werber  and  Case  appeaL 
Modified  and  remanded. 

Mower  &  Bynum,  of  Newberry,  Freder- 
ick Werber,  Jr.,  of  Washington,  D.  C,  and 
Dudley  C.  Outcalt,  of  Cincinnati,  Ohio,  for 
appellants. 

Lee  &  MMse,  of  Sumter,  W.  Huger  Fita- 
simons,  of  CJharleston,  Grier,  Park  &  Nichol- 
son, of  Greenwood,  Hunt,  Hunt  &  Hunter, 
of  Newberry,  and  C.  S.  Monteith,  of  Co- 
lumbia, for  respondent 

CGTHRANt  J*  Action  for  a  construction 
of  the  will  BJid  €odicil  of  Frederick  Werber, 
Sr.,  a  citizen  of  Newberry  county,  who  died 
September  28,  1891,  leaving  of  force  a  will 
4ated  April  28,  188^  and  a  codicil  thereto, 
dated  six  years  later,  April  28, 1890,  of  which 


his  widow,  M.  Louise  Werber,  duly  qualified 
as  executrix  on  October  19,  1891.  The  testa- 
tor was  survived  by  his  widow,  M.  Louise 
Werber,  and  five  children;  Frederick  Werber, 
Jr.,  Andrena  Werber  (now  Moses),  Alma 
Werber  (now  Bruce),  Gustavus  Werber,  and 
Mary  L.  Werber. 

Before  any  division  of  the  estate  was  at- 
tempted, the  daughter,  Mary  L.  Werber,  died 
without  issue  February  13,  1912,  leaving  a 
will  making  the  defendant  Grace  Virginia 
Clark  her  sole  devisee,  legatee,  and  executrix. 
The  widow,  M.  Louise  Werber,  died  Mardi 
10,  1913;  the  defendants  Waldemar  Werber 
and  Erwin  W.  Case  are  the  only  living  chil- 
dren of  the  plalntifl  Frederick  Werber,  Jr; 
the  defendants  Arabella  Moran,  Louise  Van 
Deventer,  Minnie  L.  Moses,  Kate  Bryant, 
and  Claremont  Moses  are  the  only  living 
children  of  the  defendant  Andrena  Moses; 
the  defendants  Alma  W.  Bruce  and  Gustavus 
Werber  have  no   children. 

It  will  thus  be  seen  that  all  of  the  living 
children  and  grandchildren  of  Frederick 
Werber,  Sr.,  the  testator,  and  Mary  Vir- 
ginia Clark;  devisee  of  Mary  L.  Werber,  the 
deceased  daughter,  have  been  made  parties 
to  this  action,  which  has  been  Instituted 
for  the  purpose  of  obtaining  a  Judicial  con- 
struction of  the  will  and  codicil  referred  to, 
the  point  of  controversy  being  whether  the 
children  of  the  testator  take  under  said 
will  and  codicil  fee-simple  estates  in  the 
real  estate,  or  life  estates,  with  remainders 
to  the  grandchildren. 

The  testator  owned  at  the  time  of  his 
death  three  parcels  of  real  estate:  (1)  The 
Saluda  Old  Town  plantation,  c(mtaining  near- 
ly 1,000  acres ;  (2)  the  Bush  River  plantation, 
containing  about  1,200  acres;  and  (3)  a  house 
and  lot  in  the  city  of  Newberry,  the  lot 
containing  about  4  acres. 

The  original  will  provides  as  follows: 

Article  1.  The  testator  directs  ttiat  the 
whole  of  his  real  and  personal  estate  be 
kept  together  for  the  purpose  of  paying  his 
debts,  they  to  be  paid  out  of  the  net  income 
derived  from  the  Saluda  River  plantation; 
this  article  contains  certain  directions  as  to 
the  payment  of  his  debts  which  are  not 
material  to  the  present  controversy. 

Article  2  is  as  follows: 

"It  is  my  desire  that  my  two  plantations  be 
kept  as  my  estate  during  the  life  of  my  wife, 
and  the  lives  of  my  children,  and  until  the  death 
of  my  last  surviving  child,  for  the  use  and  ben- 
efit of  my  said  wife,  and  my  diildren,  and  their 
issae  per  stirpes,  of  my  deceased  children;  aft- 
er the  death  of  my  wife  and  all  my  children, 
it  is  my  will  that  then  my  said  real  estate  be 
partitioned  and  distributed  amongst  the  issue 
of  my  children  per  stirpes.** 

The  other  provisions  of  the  will  do  not 
immediately  affect  the  matter  under  review 
and  will  only  be  referred  to  as  occasion  may 
arlse^ 
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The  codicil  opens  with  this  statement: 
^'I,  Frederick  Werber,  of  the  county  and  state 
aforesaid,  by  way  of  codicil,  do  supplement 
this  my  last  will  and  testament" — vindicating 
that  the  original  will  accompanied  physically 
the  codicil,  and  was  not  intended  to  be  re- 
voked except  in  such  particulars  as  it  might 
be  in  irreconcilable  conflict  with  the,  codicil. 
The  first  article  contains  this  statement: 

''Whereas  by  my  aforesaid  will  I  have  direct- 
ed that  the  two  plantations  I  possess  should 
remain  as  my  estate,  my  children  yearly  equal- 
ly dividing  the  rents  of  said  plantations,  and 
whereas  they  may  be  dissatisfied  with  such 
arrangement,  and  might  not  be  able  to  agree 
upon  an  equal  division  of  said  rents,  therefore 
in  order  to  provide  against  any  such  contin- 
gency arising  I  hereby  give  my  children  power 
and  authority  to  divide  the  said  land  among 
themselves,  providmg  it  is  done  in  the  following 
manner." 

The  "manner"  referred  to  is  quite  peculiar. 
He  directs  that — 

"To  the  one  who  first  desires  Ms  or  her  share 
of  the  land,  he  or  she  shall  have  the  following 
tract  of  land,  provided  he  or  she  shall  give  no- 
tice in  writing  to  my  other  heirs  of  his  or  her 
intention  to  take  the  tract  of  land  herein  de- 
scribed as  his  or  her  share  of  the  two  planta- 
tions I  now  possess,  on  the  first  day  of  Janu- 
ary succeeding  the  time  each  n<^ce  was  given." 

This  is  followed  by  a  description  of  the 
subdivision,  a  part  of  the  Bush  River  planta- 
tion, and  a  statement  that  the  testator  was 
then  receiving  a  yearly  rental  of  12  bales  of 
cotton  therefrom.  A  similar  provision  fol- 
lows in  favor  of  the  one  who  should  next 
give  notice;  the  subdivislDn,  also  a  part  of 
the  same  plantation,  containing  32&  acres, 
the  yearly  rental  stated  to  be  11  bales,  which 
might  be  increased  by  clearing.  A  similar 
provision  follows  In  favor  of  the  one  who 
should  next  give  notice;  the  subdivision  also 
a  part  of  the  same  plantation,  containing 
71  acres,  and  the  yearly  rental  stated  to  be 
12  bales. 

Tlie  Saluda  River  plantation,  not  included 
in  the  foregoing  provisions,  was  then  direct- 
ed to  be  divided  equally  between  the  two 
children  who  had  not  given  the  notices  as 
before  indicated;  the  rental  value  of  this 
plantation  was  stated  to  be  24  bales.  Then 
follows  a  direction  that  any  other  property, 
the  division  of  whldi  may  not  have  been 
provided  for,  shall  be  divided  equally  among 
his  children. 

The  sixth  article  Is  as  follows: 

'In  case  of  the  demise  of  any  of  my  children 
without  issue,  before  this  division  can  be  made 
then  their  share  or  shares  shall  be  divided 
equally  between  my  surviving  ehOdren." 

The  seventh: 

"None  of  my  children  can  dalm  any  of  the 
property  under  the  provisions  of  this  codicil 
antH  aU  my  debts  are  paid,  until  after  the 
death  of  my  wife  Louise  M.  Werber.' 
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r  In  December,  1915,  after  the  deatih  of  the 
widow  in  1913,  and  after  the  payment  of 
all  debts  owing  by  the  testator,  the  Bush 
River  plantation  was  divided  between  the 
defendants  Andrena  Moses,  Alma  Bruce,  and 
Gustavus  Werber,  they  taking,  in  conformity 
with  the  directions  of  the  codicil,  respectively 
tracts  1,  2,  and  3  as  described  therein.  Sub- 
sequently, on  March  6,  1916,  Andrena  Moses 
and  Gustavus  Werl)er  by  reciprocal  deeds 
exchanged  the  tracts  severally  allotted  to 
them.  The  other  plantation,  the  Saluda  Riv- 
er place^  has  not  been  actually  divided.  The 
questions  for  decision  are: 

(1)  Bo  the  children  of  the  testator  own 
the  several  tracts  allotted  to  them  in  fee 
simple,  or  have  they  only  a  life  estate  there- 
in, with  remainders  to  the  grandchildren 
of  the  testator? 

(2)  What  interest,  if  any,  does  Grace  Vir- 
ginia Clark,  the  devisee  under  the  will  of 
the  deceased  daughter  Mary  !«.  Werber,  take 
in  the  estate  of  the  testator? 

It  is  conceded  on  all  sides,  as  well  it  might 
be,  that  under  the  original  wiU  the  children 
of  the  testator  are  Jointly  entitled  only  to 
the  income  of  the  estate  during  their  respec- 
tive lives;  that,  if  any  one  of  them  should 
die  before  the  period  of  division  arrived, 
leaving  issue,  such  issue  should  represent  the 
parent,  per  stirpes,  in  the  dlstributi<m  of  the 
yearly  income,  pending  the  arrival  of  the 
period  of  distribution;  that,  if  any  one  of 
them  should  die  before  that  period  leaving 
no  issue,  that  interest  should  devolve  upon 
the  survivors;  that  the  period  of  distribution 
was  fixed  at  the  death  of  the  last  surviving 
child  of  the  testator;  and  that  then  the  two 
plantations  should  "be  partitioned  and  dis- 
tributed amongst  the  issue  of  my  children 
per  stirpes." 

It  is  contended  by  the  three  children,  An- 
drena Moses,  Alma  Bruce,  and  Gustavus 
Werber,  who  received  respectively  allotments 
of  parcels  1,  2,  and  3  of  the  Bush  River  plan- 
tation, in  conformity  with  the  codicil,  that 
the  effect  of  the  codicil  was  to  vest  in  them 
fee-simple  titles  to  the  said  parens  respec- 
tively, and  that  they  are  entitled  also  to  a 
distributive  share  In  fee  simple  of  the  Saluda 
£Uver  plantation  and  of  the  house  .and  lot  in 
Newberry.  The.  case  turns  upon  the. legal 
effect  of  the  provisions  of  the  codidL 

[1]  To  sustain  the  contention  of  the' de- 
fendants, it  is  apparent  that  we  must  hold 
that  there  is  an  irreconcilable  conflict  be- 
tween the  original  will  and  the  codicil;  the 
original  will  devising  the  fee-simple  estate 
in  remainder  to  the  grandchildren,  and  the 
codicil  destroying  all  semblance  of  a  re- 
mainder, and  devising  the  fee  simple  im- 
mediately to  the  children  of  the  testator. 
Of  course,  if  that  should  a^ear — ^that  is, 
that  there  is  such  irreconcilable  conflict-*-the 
provisions  of  the  codicil  must  prevail. 

In  Logan  v.  Cassidy,  71  S.  G.  176,  50  S.  B^ 
794,  after  a  full  and  careful  statement  of 
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the  comparison  of  a  will  and  a  codicil,  the 
court  says: 


«< 


'A  codicil  likewise,  if  inconsistent  with  the 
preceding  will,  is,  in  law,  a  revocation  of  it. 
That  is,  so  inconsistent  that  both  cannot  stand.** 

In  Anderson  y.  Butler,  31  S.  C.  183,  9  S.  E. 
797,  5  L.  R.  A.  166,  it  Is  declared : 

'*The  rule  as  to  the  construction  of  wills  and 
codicils  is  as  stated  in  defendant's  (appellant's) 
argument,  to  wit:  'Not  to  disturb  the  disposi- 
tions of  the  wiU  further  than  is  absolutely  nec- 
essary for  the  purpose  of  giving  effect  to  the 
codicils.' " 

In  28  R.  0.  L.  199,  it  is  said: 

"It  is  the  well-settled  general  rule  that  a  vnll 
and  codicil  are  to  be  regarded  as  a  single  and 
entire  instrument  for  the  purpose  of  deter- 
mining the  testamentary  intention  and  disposi- 
tion of  the  testator,  and  both  instruments  to- 
gether will  be  construed  as  if  they  had  been 
executed  at  the  time  of  the  making  -of  the 
codicil." 

And  at  page  200: 

'*The  testator's  purpose  in  making  the  codicil 
mily  be  found  in  the  codicil  itself,  and  in  con- 
struing a  will  and  codicil,  a  disposition  made 
by  the  wHl  is  not  to  be  construed  further  than 
absolutely  necessary  to  give  effect  to  the  codi- 
cU.  A  codicil  will  not  be  allowed  to  vary  or 
modify  the  will,  unless  such  is  the  plain  intent 
of  the  testator.  A  revocation  by  a  codicil  of 
a  gift  in  the  will  extends  only  so  far  as  the 
will  is  consistent  with  the  codicil,  and  a  gift 
once  made  by  will  is  not  to  be  cut  down  by  a 
subsequent  codicil  unless  the  intention  of  the 
testator  to  that  effect  appears  dearly  or  by 
necessary  implication." 

In  30  A.  &  E.  665,  it  is  said: 

"In  construing  a  will  and  codicil,  or  separate 
codicils,  it  is  a  dear  and  settled  rule  that  they 
are  to  be  taken  and  construed  together,  in 
connection  with  each  other,  as  parts  of  one  and 
the  same  instrument,  and  the  codicils  shall  not 
be  taken  to  vary  or  modify  the  will  unless  such 
was  the  manifest  intention  of  the  testator"— 
citing,  among  an  array  of  cases,  Vaughan  v. 
Bridges,  61  S.  C.  155,  39  S.  E.  347. 

In  30  A.  &  B.  685,  it  is  said: 

"If  possible,  the  court  will  reconcile  two  ap- 
parently inconsistent  and  repugnant  provisions 
(u  a  wiU,  in  order  to  carry  out  the  testator's 
Intentions  as  to  the  disposition  of  his  estate, 
dnd  in  so  doing  will  endeavor  not  to  disturb 
the  first  provision  further  than  is  absolutely 
necessary  to  give  effect  to  the  second.  But 
if  the  provisions  are  absolutely  irreconcilable, 
the  latter  will  be  preferred,  and  will  prevail 
over  the  former.  Thus,  where  a  will  and  a  cod- 
icil are  irreconcilable,  the  codidl,  as  the  last 
indication  of  the  testator's  intention,  must  pre- 
vail." 

Section  3569,  vol.  1,  Code  of  Laws,  1912, 
provides: 

**No  will  or  testament  •  •  •  of  any  real 
or   personal   property   or  any  dausc   thereof. 


shall  be  revocable  but  by  some  other  wH!  or 
codidl  in  writing,  or  other  writing  dedaring  the 
same,"  etc 

Closely  allied  with  this  principle  is  that 
declared  in  the  following  quotations: 
In  30  A.  &  E.  687,  it  is  said: 

"It  has  become  a  settled  rule  of  construction 
that,  when  the  words  of  the  will  in  the  first 
instance  distinctly  indicate  an  intent  to  make 
a  dear  gift,  such  gift  is  not  to  be  cut  down 
by  any  subsequent  provision  which  is  ambigu- 
ous or  inferential,  and  which  is  not  equally  as 
distinct  as  the  former;  or,  the  rule  may  be 
stated  that  a  dear  gift  is  not  to  be  cut  down 
by  anjrthing  which  does  not,  with  reasonable 
certainty,  indicate  an  intention  to  cut  it  down." 

"Where  an  estate  is  once  given  by  words  of 
clear  and  ascertained  legal  significance,  it  will 
neither  be  enlarged  nor  cut  down  by  super- 
added words  in  the  same  or  subsequent  dauses 
of  the  will,  unless  they  raise  an  irresistible  in- 
ference that  such  was  the  intention  of  the  tes- 
tator." Lawrence  v.  Burnett,  109  S.  C.  416, 
96  S.  E.  144;  Adams  v.  Verner,  102  S.  C.  7, 
86  S.  E.  211;  Howze  v.  Barber,  29  S.  C.  466. 
7  S.  E.  817;  Smith  v.  Smith,  93  S.  G.  213,  76 
S.  E.  468;  Jennings  v.  Talbert,  77  S.  G.  454, 
58  S.  E.  420. 

"It  is  a  familiar  and  well-recognized  prindple 
that  an  interpretation  is  to  be  preferred  which 
will  give  force  and  effect  to  all  the  provisions 
of  an  instrument,  rather  than  one  which  will 
destroy  one  or  more  of  its  provisions."  Pear- 
son V.  EasterUng.  104  S.  0.  178,  88  S.  B.  376. 

In  McOlellan  v.  Mackenzie,  126  Fed.  701,  61 
G.  O.  A.  619,  the  court  declares: 


"If  there  is  anything  well  settled  it  is  that  a 
court  will  not  cut  down  an  estate  once  granted 
absolutely  in  fee  by  limitations  contained  in 
subsequent  parts  of  a  will,  unless  the  intent 
to  limit  the  devise  is  manifested  dearly  and 
unmistakably.  If  the  expression  relied  upon  to 
limit  a  fee  once  devised  be  doubtful,  the  doubt 
should  be  resolved  in  favor  of  the  absolute 
estate.  Bimey  v.  Richardson,  5  Dana,  424; 
Trabue  v.  Terry  (Ky.)  9  S.  W.  162;  Meacham 
V.  Graham,  98  Tenn.  190,  205,  39  S.  W.  12; 
Benson  v.  Gorbin,  145  N.  T.  358,  40  N.  E.  11; 
Washbon  v.  Gope,  144  N.  Y.  287,  297,  39  N. 
E.  388." 

But  is  there  such  irrecondlable  conflict? 
The  rule  is  that,  if  the  provisions  of  the  codi- 
cil can  reasonably  be  recondled  with  the  pro- 
visions of  the  will,  it  must  be  presumed  that 
the  testator  so  intended,  and  the  court  will 
give  effect  to  sadi  intention. 

[2]  It  is  noticeable  that  there  is  no  fee- 
simple  estate  expressly  conferred  upon  the 
children  by  the  codidl.  In  order  to  accom- 
plish that  result,  resort  is  had  to  a  rule  of 
law  which,  in  wills,  dispenses  with  the  ne- 
cessity for  words  of  inheritance.  But  upon 
the  issue  whether  the  testator  meant  to  cut 
down  a  previous  fee-simple  estate  in  the  will 
by  a  provision  in  the  codidl,  the  necessity  for 
a  resort  to  this  rule  of  law  presents  an  ex- 
ceedingly weak  support  for  the  contention; 
with  greater  reason  it  supports  the  contrary. 
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for,  If  he  had  really  intended  to  destroy  an 
estate  conferred  by  the  will,  the  slightest  de- 
gree of  care  would  have  suggested  nonrell- 
ance  upon  the  rule  of  law  and  a  direct  ex- 
pression to  that  effect. 

It  is  noticeable  also,  and  significant,  that 
the  codicil  is  denominated  a  supplement  to 
the  will.  While  this,  of  course,  is  not  con- 
trolling, it  is  a  circumstance  worth  consider- 
ing in  determining  the  testator's  intention. 
It  would  be  remarkable,  if  he  intended  to 
substitute  for  a  life  estate  in  his  children  fee- 
simple  titles,  and  to  destroy  entirely  the  fee- 
simple  estates  in  remainder  created  for  the 
grandchildren,  that,  instead  of  making  a  new 
will,  he  executed  a  supplement  to  the  former 
will,  without  a  word  indicating  that  he  in- 
tended to  annul  the  estates  vested  in  the 
grandchildren,  or  that  he  intended  the  chil- 
cUr^i  to  take  fee-simple  estates,  other  than  the 
implication  created  by  law,  with  which  he  is 
not  shown  to  have  been  f&miliar. 

There  is  no  direct  devise  in  the  codicil  to 
the  children;  it  confers  simply  the  power 
upon  them  to  divide  the  land  and  go  into  pos- 
session of  the  several  tracts,  as  a  substitute 
plan  for  that  contained  in  the  will,  by  which 
the  income  from  the  property  should  be  equi- 
tably divided  among  them,  in  the  event  that 
they  should  become  dissatisfied  with  the  ar- 
rangement for  that  purpose  contained  in  the 
will.  The  testator  may  well  have  concluded, 
after  the  lapse  of  six  years  from  the  making 
of  the  virill,  and  from  the  changes  which  in- 
evitably occur  in  the  lives  of  a  grown-up 
family,  that  the  plan  of  the  will  might  be 
found  cumbersome  and  unsatisfactory;  no 
one  was  particularly  made  the  custodian  and 
manager  of  the  property,  and  it  was  not  im- 
probable that  a  common  holding  of  all  the 
property,  a  common  management  of  the  farm- 
ing operations  and  a  division  of  the  income 
at  the  end  of  the  year  would  result  in  wran- 
gles and  unpleasantness.  He  appears  to  have 
been  so  anxious  to  preserve  harmony  in  the 
family  that  he  deprecated  even  what  is  now 
being  done — a  controversy  in  the  courts  con- 
cerning the  division  of  his  property.  This 
anxiety  led  him  to  provide  this  alternative 
plan  for  the  division  of  the  income,  in  case 
the  former  arrangement  should  prove  un- 
satisfactory. Considered  upon  its  merits  as 
an  alternative  plan  for  a  division  of  the  in- 
come, there  can  be  no  question  but  that  it 
would  prove  more  satisfactory  for  each  one 
to  have  his  life  estate  set  apart  to  itself,  and 
each  to  he  resfponsible  for  and  entitled  to 
what  he  could  make  out  of  it  That  this  was 
his  intention  is  strongly  suggested  by  the 
rental  valuations  he  placed  upon  the  several 
tracts,  indicating  that  the  tracts  were  to  be 
allotted  not  according  to  their  areas  or  mar- 
ket values,  but  according  to  what  was  upper- 
most in  his  mind — the  incomes — to  which 
alone  the  children  were  severally  entitled. 

In  addition  to  the  fact  adverted  to,  that 
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there  is  no  direct  devise  to  the  children  in 
the  codicil,  the  further  consideration  is  im- 
portant that  there  is  no  obligation  imposed 
upon  them  to  make  the  allotment  provided 
for  in  the  codicil  It  is  a  plan  proposed  by 
the  testator  which  they  may  or  may  not  have 
adopted,  their  adoption  depending  upon  the 
failure  of  the  plan  for  a  division  of  the  year- 
ly rents  provided  for  in  the  will,  and  this 
plan,  of  course,  prevailed  until  their  dissatis- 
faction with  it  developed.  As  a  matter  of 
fact,  it  did  prevail  from  the  time  of  the 
death  of  Mrs.  Werber  Mardi  10,  1918,  until 
the  first  notice  of  dissatisfaction  was  given 
December  15,  1915,  nearly  three  years.  The 
plan  of  the  codicil  being  optional,  it  is  clear 
that,  if  there  had  been  no  steps  taken  to 
adopt  it,  the  plan  of  the  will  would  have 
continued.  Both  plans  affected  only  the  di- 
vision of  the  rents,  and  it  is  inconceivable 
that  the  adoption  or  the  rejection  of  either 
plan  would  or  was  intended  to  change  the 
course  of  the  fee-simple  title. 

It  is  impossible  that  the  direction  whidi 
the  fee-simple  estate  should  take  upon  the 
death  of  the  testator  could  be  a  matter  of 
doubt.  As  soon  as  the  breath  left  his  body 
the  title  to  his  lands  left  him,  and  lodged  in 
some  one.  To  adopt  the  theory  of  the  de- 
fendants, the  title  then  vested  in  them  for 
life,  with  remainders  to  the  grandchildren, 
and  so  remained,  until  tn  December,  1915, 
they  expressed  themselves  dissatisfied  with 
the  "arrangement"  which  liad  been  made  by 
the  will,  and  that  then  it  passed  out  of  the 
grandchildren  and  vested  in  them.  The  "ar- 
rangement," they  contend,  included  not  only 
the  estate  intended  to  be  passed  by  the  will, 
but  also  the  method  of  dividing  the  income. 
After  providing  for  them  only  a  Ufe  estate, 
the  fee  in  remainder  vesting  in  the  grand- 
children, it  was  hardly  in  the  mind  of  the 
testator  to  make  the  estate  in  the  grand- 
children dependent  upon  the  satisfaction  of 
the  children  who  received  only  the  life  es- 
tates. This  is  particularly  true  of  those  chil- 
dren of  the  testator  who  are  without  issue, 
who  are  now  confronted  with  the  contingency 
of  being  adjudged  to  hold  only  life  estates, 
which  upon  their  deaths  will  go  to  the  chil- 
dren of  their  brothers  and  sisters. 

Even  if  the  codicil  raised  a  doubt  as  to 
the  estate  intended  to  be  devised  to  the  chil- 
dren who  received  the  s^arate  allotments, 
we  would  be  disposed  to  hold  that  it  has  not 
divested  the  estate  devised  by  the  will.  For, 
in  cases  of  doubt  as  to  a  conflict  between  a 
will  and  a  codicil,  a  construction  which  will 
be  in  harmony  with  both  should  be  adopted* 
But  we  have  not  the  slightest  doubt  that  the 
testator  intended  the  provisions  of  the  will 
to  stand,  vesting  in  the  children  life  estates 
and  in  the  grandchildren  fee-simple  estates 
in  remainder,  and  that  the  provisions  of  the 
codicil  were  Intended  simply  to  devise  a  more 
satisfactory  method  of  assuring  a  harmoni- 
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ous  and  equitable  division  of  the  income, 
which  might  or  might  not  he  adopted.  The 
provision  in  the  codicil,  article  1,  which  we 
repeat  with  explanatory  interpolations,  is  as 
follows: 

''Whereas  by  my  aforesaid  ^nll  I  have  di- 
rected that  the  two  plantations  I  possess  should 
remain  as  my  estate,  my  children  yearly  equal- 
ly dividing  the  rents  of  said  plantations  (as  a 
matter  of  fact,  the  will  provided  more  than 
that;  it  provided  for  a  partition  and  dis- 
tribution of  the  estate  between  the  grandchil- 
dren; the  fact  that  this  part  of  the  will  was 
not  referred  to  in  this  paragraph  indicates  that 
it  was  not  intended  to  be  altered),  and  where- 
as, they  may  be  dissatisfied  with  such  arrange- 
ment (that  is,  holding  the  estate  together,  and 
the  annual  division  of  the  income),  and  might 
not  be  able  to  agree  upon  an  equal  division  of 
said  rents,  therefore  in  order  to  provide  against 
any  such  contingency  arising  (that  is,  the  con- 
tingency of  a  disagreement  in  the  division  of 
the  income,  not  in  order  to  enlarge  the  estate 
in  the  children  from  a  life  estate  to  a  fee  sim- 
ple, to  which  no  reference  is  made),  I  hereby 
give  my  children  (not  an  estate  in  the  land 
but)  power  and  authority  to  divide  the  said 
land  among  themselves  (so  that  each  one 
would  know  exactly  how  much  income  he  was 
entitled  to  and  there  could  be  no  dissatisfac- 
tion as  to  an  equal  division  of  the  rents). 
•    *    « •* 

If  the  testator  had  Intended  to  revoke  by 
his  codicil  the  estate  in  remainder  devised  in 
the  will  to  the  grandchildren,  it  would  have 
been  a  simple  matter  to  have  said  so.  Or  if 
he  had  intended  by  implication  to  do  so,  it 
would  have  been  equally  as  simple  to  have 
devised  fee-simple  estates  to  the  children  in 
express  terms,  which,  of  course,  would  have 
had  the  effect  of  revoking  the  remainders  to 
the  grandchildren;  In  which  event  it  would 
have  been  altogether  unnecessary  to  give  as 
his  reason  therefor  the  possibility  of  dis- 
agreement between  them  in  the  division  of 
the  rents.  The  fact  that  he  gives  this  as  his 
reason  for  the  changed  "arrangement'*  is 
strongly  indicative  of  his  purpose  that  their 
interest  in  the  estate  should  be  confined  to 
the  rents,  and  that  the  provision  of  the  wlU 
for  the  grandchildren's  estate  should  stand. 

The  contention  of  the  defendants  makes 
the  will  and  the  codicil  so  absolutely  in  con- 
flict, that  it  is  impossible  to  conceive  the 
utility  of  the  testator's  allowing  the  will  to 
stand  at  all,  outside  of  a  few  trivial  provi- 
sions that  may  readily  have  been  incorporat- 
ed in  the  codicil  as  a  new  will;  tlie  fact  that 
the  will  was  recognl2sed  as  unrevoked,  in  the 
preamble  to  the  codicil,  declared  to  be  a  sup- 
plement thereto,  is  persuasive  that  the  testa- 
tor intended  that  it  should  remain  unrevoked 
except  as  to  the  matter  of  a  division  of  the 
yearly  rents. 

The  fact  that  in  the  codicil  the  several  al- 
lotments were  referred  to  as  "his  or  her 
share  of  the  land,"  "his  or  her  share  of  my 
two  plantations,"  is  not  inconsistent  with  the 


intention  that  life  estates,  and  not  fee-sim- 
ples, should  be  received  by  the  children,  for 
we  find  in  article  6  of  the  will  that  the  admit- 
ted life  estate  of  a  son  who  might  die  leav- 
ing a  wife,  without  issue.  Is  similarly  char- 
acterized, "her  deceased  husband's  share  in 
my  estate.*'  The  result  is  that  the  tract  al- 
lotted to  Andrena  Moses  shall  remain  in  her 
possession  until  the  last  of  the  testator's 
children  shall  die,  she  receiving  the  Income 
thereof;  if  she  should  not  be  the  last  to  die, 
upon  her  death  her  issue  shall  receive  the 
income  until  the  period  of  distribution  shall 
arrive;  at  which  time  it  shall  become  a 
part  of  the  general  estate  tor  partition  under 
article  2  of  the  will. 

The  tract  allotted  to  Alma  W.  Bruce  shair 
remain  in  her  possession  during  the  term  of 
her  natural  life,  she  receiving  the  income 
thereof.  She  has  no  issue  now,  and  if  she 
should  die  without  issue  it  shall  go  to  the 
survivor  or  survivors  of  the  testator's  chil- 
dren, to  be  held  by  them  in  common,  they  re- 
ceiving the  income  thereof  until  the  period  of 
distribution  shall  arrive,  at  which  time  it 
shall  become  a  part  of  the  general  estate  for 
partition  under  article  2  of  the  will.  The 
children  of  a  child  who  may  predecease  Alma 
W.  Bruce  shall  be  entitled  per  stirpes  to 
share  in  the  income  of  the  Alma  W.  Broce 
allotment  between  the  date  of  her  death  and 
the  arrival  of  the  period  of  distribution. 

The  tract  allotted  to  Gustavus  Werber 
shall  be  subject  to  the  same  conditions  as 
are  above  set  forth  in  reference  to  the  tract 
allotted  to  Alma  W.  Bruce. 

The  Saluda  River  plantation,  as  to  which 
no  allotment  has  been  made,  shall  be  held  in 
common  by  the  children  of  the  testator  or 
their  children  per  stirpes  if  any  should  die 
prior  to  the  period  of  distribution,  the  income 
to  be  divided  in  the  following  proportions: 
To  Frederick  Werber,  Jr.,  one-half  plus  <me- 
fourth  of  the  other  half,  five-eighths;  to 
Andrena  Moses,  one-eighth;  to  Alma  W. 
Bruce,  one-eighth ;  to  Gustavus  Werber,  one- 
eighth.  When  the  period  of  distribution  shall 
arrive  it  shall  become  a  part  of  the  general 
estate  for  partition  under  article  2  of  the 
will.  The  children  of  a  child  who  may  die 
before  such  period  of  distribution  shall  be 
entitled  per  stirpes  to  share  in  the  income 
of  this  plantation,  between  the  date  of  the 
death  of  such  child  and  the  period  for  dis- 
tribution. 

In  reference  to  the  house  and  lot  at  New- 
berry, the  direction  in  the  fourth  clause  of 
the  original  will  is  that,  after  the  death  of 
the  widow,  if  the  house  and  lot  shall  not  have 
been  sold  (under  article  1),  it  shall  be  apprais- 
ed and  assigned  at  three-fourths  of  its  ap- 
praised value  to  one  or  more  of  the  children ^ 
in  the  order  named.  The  implication  is  that 
the  recipient  shall  account  to  the  other  chil- 
dren for  their  shares  therein.  No  one  ha« 
up  to  this  time  availed  themselves  of  the  op- 
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tion;  and  yet  we  cannot  say  that  they  are 
foreclosed.  The  first  choice  was  given  to 
the  daughter  Mary  L.  Werber,  who  died  he- 
fore  the  death  of  the  widow.  That  choice  has 
devolved  by  devise  upon  the  defendant  Grace 
Virginia  Clark.  If  neither  she  nor  any  of  the 
children  desire  to  avail  themselves  of  the 
option,  the  property  will  be  subject  to  par- 
tition or  sale  and  an  equal  distribution  of 
the  proceeds  between  Grace  Virginia  Clark 
and  the  four  children. 

The  sixth  clause  of  the  codicil  refers  alone 
to  the  two  plantations,  and  does  not  affect  the 
Newberry  house  and  lot,  the  disposition  ef 
which  is  controlled  by  the  original  will. 

The  Judgment  of  this  court  is  that  the  de- 
cree of  the  circuit  court  be  modified  to  con- 
form to  the  conclusions  herein  announced, 
and  that  the  case  be  remanded  to  that  court 
for  such  further  orders  as  may  be  necessary 
to  carry  them  Into  effect. 

GARY,  C.  J.,  and  WATTS  and  FRASER, 
JJ^  concur. 


(U7  8.  C.  140) 

PATTERSON  V.  ORANGEBURG  FERTILIZ- 
ER CO.  «t  al.    (No.  10681.) 

(Supreme  Court  of  South  Carolina.     Aug.  1, 
1921.    On  Petition  for  Rehearing, 
.  Sept.  14, 1021. ) 

1.  CorporatiORs  «es»306  —  Agent  ef  ftrtlllztr 
eempaay  held  not  liable  for  damaoet  caused 
by  harmful  innredleiits  in  fertilizer. 

In  the  absence  of  evidence  connecting  the 
agent  of  a  fertilizer  company  with  the  wrongful 
conduct  of  the  company,  he  is  not  liable  for 
damages  caused  by  a  harmful  Ingredient  in  the 
fertilizer. 

2.  Agriculture  ^=97-^tatuto  concerning  tale 
of  bad  fertilizer  held  net  to  abrogate  an  ao« 
tion  at  common  law. 

GlT.  Code  1912,  §|  2315-2330,  commonly 
known  as  the  Fertilizer  Act,  and  providing  for 
pro  rata  reduction  la  the  price  for  a  defi^ency 
in  element  percentages  and  consequent  com- 
mercial value  of  fertilizer,  does  not  purport  to 
pro^de  a  remedy  for  damages  cansed  to  a  crop 
bjr  the  introduction  isto  the  fertiliser  of  a  nox- 
ious ingredient,  and  a  conmion-law  action  may 
be  maintained. 

3.  Action  ^3»35--8tatute  affirming  liability  at 
com  men  law  and  giving  a  new  remedy  Ic  cumu<* 
lative  unlesa  contrary  appears. 

When  a  liability  exists  at  common  law,  and 
is  affirmed  by  a  statute  which  gives  a  new  rem- 
edy for  its  enforcement,  unless  a  contrary  in- 
tention appears,  the  new  remedy  is  merely  cu- 
mulative. 


results  is  not  an  express  warranty  excluding 
any  implied  warranty  arising  otherwise  from 
the  contract,  but  has  no  greater  effect  than  to 
limit  to  a  very  innocent  degree  the  implied  war- 
ranty that  a  sound  price  demands  a  sound  com- 
modity, and  does  not  relieve  from  liability  for 
damage  caused  by  a  harmful  ingredient  in  the 
fertilizer. 

5.  Agriculture  ^=97— Limitation  saJe  of  fertiliz- 
er held  not  to  apply  te  damagee  canted  by  In* 
Jurlout  Ingredients. 

Stipulation  in  contract  of  sale  of  fertiliser 
that  damsges  must  be  claimed  within  10  days 
after  the  sale  does  not  include  a  claim  by  pur- 
chaser of  fertilizer  for  damages  caused  to  crops 
by  a  harmful  ingredient  contained  in  the  fertil- 
izer, since  such  damages  cannot  be  apparent 
until  the  lapse  of  considerable  time. 

6.  Action  ^=»27 (2)— Complaint  In  an  action  for 
damages  held  susceptible  to  construction  as 
one  for  breach  of  warranty. 

Although  a  complaint  was  capable  of  being 
construed  either  as  an  action  for  damages  on 
account  of  failure  of  consideration,  or  for  dam- 
ages for  breach  of  implied  warranty,  or  as  one 
for  tort  for  negligence,  where  it  was  clear  that 
the  action  was  for  damages  by  reason  of  de- 
fendant's breach  of  the  warranties  implied  in 
a  contract  of  sale  of  fertilizer,  it  was  sufficient; 
it  not  being  necessary  to  denominate  specifical- 
ly the  form  of  action  if  the  facts  sufficient  to 
constitute  a  cause  of  action  are  clearly  set 
forth. 

7.  Sales  ^=»445 (4)— Breach  ef  implied  war- 
ranty of  fertilizer  held  for  Jury. 

On  evidence  that  fertilizer  sold  by  defend- 
ant contained  a  harmful  ingredient  which  caus- 
ed damage  to  plain tififs  crops,  plaintiff  was  en- 
titled to  go  to  the  jury. 

8.  Sales  «=»273(2)  —  Manufacturer  Impliedly 
warrants  fitness  for  purpose  Intended  of  arti- 
cle told  by  him. 

Where  fertilizer  is  sold  by  the  manufacture 
er,  a  stronger  warranty  is  implied  than  in  the 
ordinary  sale  of  goods  that  the  fertilizer  waa 
reasonably  adapted  to  the  purposes  for  which  it 
is  purchased,  and  this  implied  warranty  is  In- 
dependent of  the  manufacturer's  negligence. 

9.  Action  ^=»27(2)— Where  plaintiff  may  sue  In 
either  tort  or  contract,  he  may  waive  one  and 
sue  on  the  other. 

Where  plaintiff  has  a  ground  of  action  ei- 
ther in  contract  or  tort,  he  may  waive  the  con- 
tract and  sue  on  the  tort. 

10.  Agriculture  ^=»7— Buyer  of  fertilizer  con- 
taining harmful  ingredient  must  prove  neg- 
ligence if  he  sues  In  tort. 

If  a  buyer  of  fertilizer  which  contains  a 
harmful  ingredient  waives  the  warranty  of  fit- 
ness and  sues  for  tort,  he  must  prove  the  negli- 
gence charged. 


4.  Sales  ^=s>267— in  sale  of  fertilizer  provision 
that  vendor  does  not  guarantee  results  does 
not  destroy  an  implied  warranty  against  iiarm- 
f ifl  ingredients. 

A  provision  in  a  contract  for  the  sale  of 
fertilizer  that  the  vendor  does  not  guarantee 


II.  Agriculture  ^=97— in  action  for  negligent 
sale  of  fertilizer  containing  harmful  Ingre- 
dient, evidence  held  for  Jury. 

In  an  action  by  a  buyer  against  the  seller 
of  fertilizer  for  damages  to  crops  caused  by 
a  harmful  ingredient,  evidence  held  to  require 
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submission  to  the  jury,  even  if  complaint  be 
construed  to  be  one  for  tort. 

On  Petition  for  Rehearing. 

12.  Bills  and  n&tes  ^==>52 5— Evidence  held  to 
show  holding  in  due  course. 

Evidence  held  sufficient  to  show  that  de- 
fendant bank  was  holder  of  notes  in  due  course. 

13.  Bills  and  notes  ^=:»337»Mere  suspiciont  of 
transferee  do  not  amount  to  bad  faith. 

The  Negotiable  Instruments  Act  of  1914 
has  not  changed  the  established  rule  that  mere 
knowledge  of  facts  sufficient  to  put  a  prudent 
man  on  inquiry  without  actual  knowledge,  or 
mere  suspicion  of  an  infirmity  or  defect  of  title, 
does  not  preclude  the  transferee  of  a  note  from 
occupying  the  position  of  a  holder  in  due 
course,  unless  circumstances  or  suspicion  are 
so  cogent  and  obvious  that  to  remain  passive 
would  amount  to  bad  faith. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;  I.  W.  Bowman,  Judge. 

Action  by  J.  O.  Patterson,  Jr.,  against  the 
Orangeburg  Fertilizer  Company  and  others. 
From  Judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed  in  part;  reversed  and  re- 
manded in  part 

Charles  Carrall  Simms  and  Thomas  M. 
Boulware,  both  of  Barnwell,  for  appellant 

Moss  &  Lide  and  Wolf  &  Berry,  all  of 
Orangeburg,  and  Harley  &  Blatt,  of  Bam- 
well,  for  respondents. 

COTHRAN,  J.  This  iq  a  double  action 
against  a  fertilizer  company  and  its  agent,  on 
the  one  part  and  a  bank,  on  the  other.  The 
alleged  cause  of  action  against  the  fertilizer 
company  and  its  agent  is  for  $27,000  damages 
growing  out  of  the  fact  that  certain  fertiliz- 
ers sold  by  the  company  to  the  plaintiff,  and 
used  by  him  in  the  cultivation  of  his  crop  in 
the  year  1919,  contained  a  deleterious  ingre- 
dient which,  instead  of  being  a  benefit  to  the 
crop,  poisoned  the  vegetation  and  caused  se- 
rious loss  of  production.  The  character  of 
the  action  is  a  matter  of  controversy  and  will 
be  considered  hereinafter. 

The  alleged  cause  of  action  against  the 
bank  is  based  upon  the  fact  that  the  notes 
given  by  the  plaintiff  to  the  fertilizer  com- 
pany for  the  fertilizer  have  been  assigned  by 
the  company  to  the  bank,  and  that  the  notes 
are  void,  the  consideration  therefor  having 
failed  by  reason  of  the  facts  which  are  made 
the  basis  of  the  alleged  cause  of  action 
against  the  fertilizer  company  and  its  agent ; 
and  the  prayer  for  relief  against  the  bank  is 
that  the  notes  be  surrendered  for  caucella- 
tiou,  and  that  the  bank  be  enjoined  from  at- 
tempting to  enforce  the  collection  of  them. 

At  the  dose  of  the  testimrony,  the  circuit 
Judge,  on  motion,  directed  a  verdict  in  favor 
of  the  defendants  the  fertilizer  company  and 
Its  agent  upon  the  cause  of  action  for  dam- 


ages, and  also  directed  a  verdict  in  favor  of 
the  defendant  bank  against  the  plaintiff  for 
the  amount  due  upon  the  several  notes. 

The  plaintiff  has  appealed  from  the  Judg- 
ments entered  in  conformity  with  the  direct- 
ed verdicts. 

We  may  first  dispose  of  the  ezecptlons  aa- 
signing  error  in  directing  a  verdict  in  favor 
of  the  bank  upon  the  notes  which  the  plain- 
tiff gave  for  the  fertilizer,  and  which  were  as- 
signed before  maturity  to  the  bank.  It  is 
questionable  whether  the  bank,  not  having 
set  up  the  notes  as  a  counterclaim,  and  not 
having  demanded  Judgment  thereon,  was  esk- 
titled  to  a  Judgment  in  this  action ;  but  no 
question  is  raised  in  reference  thereto,  and 
we  pass  it  by.  The  notes  were  negotiate 
promissory  notes  transferred  to  the  bank  for 
value  before  maturity  in  good  faith.  The 
bank,  so  far  as  the  evidence  shows,  bad  no 
notice  of  any  infirmity  in  the  notes,  or  of 
any  defense  thereto  which  the  plaintiff  may 
have  had  growing  out  of  the  facts  allied  in 
the  complaint  or  otherwise.  Suspicious  cir- 
cumstances, if  they  existed,  are  not  sufficient 
to  charge  the  assignee  of  such  commercial 
paper  with  notice.  A  long  line  of  decirions 
sustain  the  action  of  the  circuit  Judge.  They 
are  cited  in  the  case  of  Merchants'  Nat.  Bank 
V.  Smith.  110  S.  C.  462,  96  S.  B.  690,  11  A.  I0. 
R.  1274.  These  exceptions  are  accordingly 
overruled. 

[1]  We  may  also  dispose  of  the  exceptions 
assigning  error  in  directing  a  verdict  in  fa- 
vor of  the  defendant  Cave,  agent  of  the  fer- 
tilizer company.  There  Is  nothing  in  the  evi- 
dence that  would  connect  him  with  the  alleg- 
ed conduct  of  the  fertilizer  conipany.  These 
exceptions  are  accordingly  overruled. 

This  leaves  for  consideration  only  the  al- 
leged cause  of  action  against  the  fertilizer 
company,  which  will  require  a  epomewhat  ex- 
tended statement  of  the  facts  of  this  case  and 
of  the  principles  of  law  applicable  thereto. 

The  facts  of  the  case  fairly  dedudble  frona 
the  evidence,  and  with  all  Inferences  taken 
most  favorably  to  the  plaintiff,  as  the  rule 
requires  that  we  take  them,  in  reviewing  the 
direction  of  a  verdict  against  him,  are  as 
follows: 

In  February,  1919,  the  Orangeburg  Fertil- 
izer Company  entered  Into  a  contract  with 
the  plaintiff,  to  sell  and  deliver  to  him  for  the 
1919  crop  100  tons  of  ammonlated  fertilizer 
(with  the  privilege  of  increasing  or  decreas- 
ing that  quantity)  at  a  certain  price  per  ton, 
the  guaranteed  elements  of  which  were  8  per 
cent  phosphoric  acid,  3  i)er  cent,  ammonia, 
and  3  per  cent,  potash,  usually  designated 
8-3-3.  Seventy-five  tons  were  delivered  un- 
der this  contract,  the  price  being  $4,858.79, 
which  was  closed  by  three  notes  of  $1»619.59. 
$1,619.60,  and  $1,619.60,  dated  May  22,  1919^ 
and  due  respectively  October  1, 1919,  October 
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15,  1919  and  November  1, 1919,  with  interest 
from  date  at  6  per  cent,  per  annum. 

On  April  25,  1919,  before  the  account  was 
closed  by  notes,  the  plaintiff  procured  sam- 
ples of  the  fertilizer  to  be  drawn  at  his  place 
by  a  representative  of  Olemson  College  for 
analysis.  The  analysis  was  dated  June  27, 
1919,  and  showed:  Phosphoric  acid,  8.45  per 
cent.;  ammonia,  3  per  cent;  and  potash, 
2.S2  per  cent.  A  subsequent  analysis  made  on 
September  30, 1919,  showed  anhydrous  borax, 
1.46  per  cent,  though  by  more  accurate  meth- 
ods developed  later  this  result  was  shown  to 
have  been  "much  too  high"  in  the  opinion  of 
Dr.  Brachett,  chief  dientfst  of  the  college, 
and  should  be  reduced  about  one-third,  leav- 
ing it  .98  per  cent. 

During  the  war  with  Germany  the  supply 
of  potash  from  that'  country,  which  was  the 
main  source  of  supply,  was  not  available,  and 
other  sources  of  supply  were  sought.  One  of 
them  was  Searles  Lake,  in  California.  The 
potash  from  Germany  contained  very  little, 
if  any,  borax,  while  that  from  California 
contained  that  element  in  considerable  quan- 
tity. It  was  known  as  Trona  potash,  and 
was  distributed  largely  over  this  section  in 
1919,  and  used  extensively  by  all  manufac- 
turers of  fertilizers.  It  was  the  only  source 
of  supply,  practically,  and  was  used  in  the 
manufacture  of  the  fertilizer  sold  to  the 
plaintiff. 

The  plaintiff  applied  the  fertilizer  to  his 
crops  with  disastrous  results.  "A  short  time 
after  I  put  down  that  application,  the  cotton 
began  to  wilt,  and  it  shed  off  everything  in 
the  shape  of  fruit  except  that  that  had  de- 
veloped into  bolls,  and  it  continued  to  do  that 
from  then  on."  On  64  acres  of  his  best  land, 
which  usually  produced  fronr  100  to  125  bales 
of  cotton,  he  gathered  24  bale&  On  90  acres 
of  land  cultivated  by  share  croppers  upon 
which  they  had  gathered  135  bales,  they  gath- 
ered 26. 

There  was  abundant  evidence  t^iding  to 
show  that  anhydrous  borax  .was  a  poisonous 
and  destructive  agency  to  vegetation;  that 
it  was  present  In  an  appreciable  degree  in 
the  fertilizer  manufactured  by  the  defendant 
and  sold  to  the  plaintiff ;  the  analysis  show- 
ed 1.46  per  cent.,  which,  possibly  reducible  by 
later  methods,  would  amount  to  nearly  10 
pounds  per  acre  in  an  application  of  1,000 
I>ounds  of  fertilizer;  that  the  maximum 
amount  of  this  poisonous  substance  without 
danger  to  plant  life  would  be  2  pounds  per 
acre. 

The  evidence  therefore  tended  to  show:  (1) 
That  the  plaintiff  purchased  fertilizer  guar-* 
anteed  to  conform  to  the  formula  8-3-3;  (2) 
that  he  applied  it  to  his  land  in  the  cultiva- 
tion of  the  crop  of  1919 ;  (3)  that  the  fertil- 
izer so  bought  and  used  contained  an  appre- 
ciable quantity  of  borax ;  (4)  that  fertilizer 
containing  the  quantity  of  borax  which 
an  analysis  of  the  fertilizer  so  bought  and 


ased  showed  that  it  contained  was  deleteri- 
ous, if  not  destructive  of  plant  life;  (5)  that 
his  crops  in  the  year  1919  were  seriously  in- 
jured, resulting  in  a  considerable  loss  of  pro- 
duction. 

It  cannot  be  doubted  that  this  evidence 
was  sufficient  to  raise  the  issue  whether  or 
not  the  fertilizer  sold  by  the  defendant  to 
the  plaintiff  and  used  by  him  upon  his  crops 
contained  a  deleterious  Ingredient,  and  actu- 
ally caused  the  damage  complained  of.  If  so, 
has  the  plaintiff  a  cause  of  action  against  the 
defendant  for  such  danmge? 

Several  barriers  are  suggested  by  the  de- 
fendant to  the  plaintiff's  right  to  recover 
damages.  It  is  suggested:  (1)  That  the  stat- 
ute law  of  the  state  purporting  to  regulate 
the  sale  of  comm^erclal  fertilizers  prescribes 
an  exclusive  remedy  for  the  plaintiff  under 
the  circumstances  stated;  (2)  that  the  war- 
ranty of  the  defendant  that  it  does  not  guar- 
antee to  the  plaintiff  results  from  the  use  of 
the  fertilizer  is  exclusive  of  any  implied 
warranty  arising  otherwise  from  the  contract 
of  sale ;  (3)  that  the  contract  lixnits  the  fil- 
ing of  a  claim  of  any  nature  to  10  days  after 
receipt  of  goods ;  (4)  that  the  action  is  for  a 
negligent  and  willful  tort,  resulting  in  dam- 
age to  the  plaintiff,  and  that  there  is  no  evi- 
dence tending  to  establish  either  element  of 
the  tort  complained  of. 

[2,  3]  1.  As  to  the  first  suggestion:  The 
sections  of  volume  1,  Code  of  Laws  A.  D. 
1912,  2315  to  2330,  conftnonly  referred  to  as 
the  Fertilizer  Act,  do  not  purport  to  provide 
a  remedy  for  one  whose  crop  may  have  been 
damaged  by  the  introduction  into  the  fertil- 
izer of  a  noxious  ingredient ;  but,  if  they  did, 
such  remedy  would  be  cumulative,  and  not 
exclusive.  The  rule  is  that,  when  the  liabil- 
ity existed  at  common  law,  and  that  liability 
is  affirmed  by  a  statute  which  gives  a  new 
remedy  for  its  enforcement,  unless  a  contrary 
intention  appears,  the  new  remedy  iii  merely 
cunmlative.  1  C.  J.  989.  In  Kennedy  v. 
Reames,  15  S.  C.  548,  dted  by  respondent,  it 
is  declared: 

"If  an  affirmative  statute,  whidi  is  introduc- 

tive  of  a  new  law,  direct  a  thing  to  be  done 

in  a  particular  manner,  that  thing  shall  not, 

even  although  there  are  no  negative  words,  be 

done  in  any  other  manner.*' 

The  analysis  of  the  fertilizer  made  by 
Clemson  College  was  for  the  purpose  of  ver- 
ifying the  guaranteed  percentages  of  the  ele- 
ments phosphoric  acid,  ammonia,  and  potash. 
They  reported  a  deficiency  In  potash,  and 
upon  that  basis  estimated  the  commercial 
value  of  the  fertilizer  at  56  cents  per  ton  less 
than  the  guaranteed  value.  They  did  not  an- 
alyze it  for  borax,  and  in  their  estimate  of 
its  commercial  value  did  not  consider  the 
presence  of  a  positively  deleterious  ingredi- 
ent. 
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The  provisions  of  the  statute  allowing  a 
pro  rata  reduction  in  the  price  for  a  deficien- 
cy in  element  percentages  and  consequent 
commercial  value  assumes  that  with  that  de- 
ficiency the  fertilizer  would  have  some  value, 
considerable  value^  certainly  enough  to  form 
a  subtrahend  from  which  the  deficiency  was 
to  be  subtracted.  It  does  not  contemplate  the 
presence  of  a  deleterious  ingredient  to  such 
an  extent  as  not  only  to  render  it  of  no  value 
at  all,  but  positively  injurious  in  its  effects. 

[4]  2.  As  to  the  second  suggestion:  We 
find  no  express  warranty  in  the  contract  at 
alL  The  only  reference  to  that  subject  is  a 
provision  that  there  is  no  guaranty  of  re- 
sults which  has  no  greater  effect  than  to  a; 
very  innocent  degree  limit  the  implied  war- 
ranty that  a  sound  price  demands  a  sound 
commodity.  Of  course,  if  the  plaintiff  receiv- 
ed fertilizer  which  by  analysis  is  shown  to 
contain  the  elements  represented,  the  defend- 
ant, even  in  the  absence  of  this  limitation, 
oould  not  be  held  to  have  guaranteed  results 
in  the  application  of  it  to  the  plaintiff's 
crops ;  but  that  would  not  relieve  them  from 
responsibility  for  incorporating  in  the  mass 
of  available  ingredients  such  injurious  ele- 
ments as  would  neutralize  the  results  rea- 
sonably obtainable  from  the  application  of 
fertilizer  containing  only  the  ingredients  rep- 
resented. 

[6]  3.  As  to  the  third  suggestion:  The  law 
recognizes  the  validity  of  a  stipulation  lim- 
iting the  time  within  which  a  claim  for  dam- 
ages for  the  breach  of  a  contract  shall  be  pre- 
sented, only  when  such  stipulation  is  reason- 
able in  its  nature  as  giving  the  party  damaged 
a  reasonable  time  for  the  presentation  of  a 
daim.  It  would  hardly  be  contended  that  a 
purchaser  of  fertilizer  which  contained  poi- 
son Plough  to  destroy  the  crop  to  which  it 
was  applied,  and  which  result  could  only  be 
ascertained  after  the  crop  had  at  least  begun 
to  grow,  had  a  reasonable  opportunity  in  10 
days  to  ascertain  that  unascertainable  fact 
and  made  a  daim  for  damages  which  had  not 
occurred.  The  limitation  under  these  circum- 
stances is  contrary  to  the  public  policy  and 
void. 

[6]  4.  As  to  the  fourth  suggestion:  Un* 
der  the  allegati(»is  of  fact  contained  in  the 
complaint,  the  action  might  have  assumed 
any  one  of  the  three  aspects:  (1)  An  action 
for  damages  on  account  of  a  failure  of  con- 
sideration ;  (2)  an  action  for  damages  for  the 
breadi  of  the  implied  warranty  of  soundness 
or  fitness  of  the  goods  sold;  (3)  an  action  in 
tort  for  negligence  in  supplying  to  the  plain- 
tiff a  fertiliser  containing  a  deleterious  in- 
gredient. 

It  is  not  entirely  clear  from  the  terms  of 
the  complaint  which  one  of 'these  actions  the 
plaintiff  intended  to  bring,  nor  was  it  neces- 
sary for  him  to  have  specifically  denominat- 
ed its  particular  form,  so  long  as  the  facts 
which  would  contribute  a  valid  cauae  of  ac- 


tion are  clearly  set  forth.  Nor  do  we  attach 
any  importance  to  the  statements  of  counsel 
in  arguing  questions  of  evidence  to  the  court 
characterizing  the  action  as  one  in  tort. 

The  complaint  is  easily  susceptible  of  the 
construction  that  the  action  is  one  for  dam- 
ages, by  reason  of  the  def^i^^ant's  breach  of 
the  warranties  of  soundness  and  fitness  im- 
plied in  the  contract,  the  breach  of  either  of 
whidi  is  supported  by  abundant  evidence  to 
have  required  the  submission  of  the  issue  to 
the  Jury. 

[7]  The  rule  that  in  a  contract  of  sale  a 
sound  price  warrants  a  sound  commodity  has 
been  recognized  in  this  state  ever  since  the 
organization  of  its  courts.  That  there  is  evi- 
dence tending  to  show  that  the  fertilizer  de- 
livered by  the  defendant  under  its  contract 
contained  an  element  injurious  to  vegetable 
life  is  apparent  As  a  matter  of  law.  It  is 
equally  apparent  that,  if  this  fact  be  estab- 
lished, the  defendant  supplied  an  unsound 
commodity.  Upon  this  issue  the  plaintiff 
was  clearly  entitled  to  go  to  the  Jury. 

[8]  A  further  consideration  differoitiates 
this  case  from  the  ordinary  case  of  a  sale  of 
goods.  The  defendant  was  a  manufacturer 
of  the  goods  it  proposed  to  sell  to  the  plain- 
tiff. The  contract  of  sale  therefore  contain* 
ed  a  further  implied  warranty  that  the 
goods  sold  were  reasonably  adapted  to  the 
purposes  for  which  they  were,  with  the 
knowledge  of  the  defendant,  purdiased  by 
the  plaintiff.  The  rule  is  thus  expressed  in 
Robson  V.  Miller,  12  S.  O.  688,  S2  Am.  Rep. 
618: 

"When  one  andertakes  to  manufacture  for 
another  an  article  of  known  value  and  use,  it 
is  an  implied  condition  of  the  contract  that  it 
shall  be  fit  for  the  use  to  which  it  is  commos- 
ly  put.'* 

And  in  Paint  Co.  v.  Bennett-Hedgpeth  Co., 
86  S.  C.  492,  67  S.  B.  740: 

"If  there  had  been  no  testimony  of  an  express 
warranty,  the  law  would  have  implied  a  condi- 
tion that  the  articles  were  merchantable  and 
reasonably  fit  for  the  purpose  for  which  they 
were  intended." 

In  24  R.  C.  L.  609,  it  is  declared: 

"The  manufacturer  should  be  and  is  held  to 
a  higher  degree  of  care  than  the  dealer  in  put- 
ting on  the  market  dangerous  compounds,  be- 
cause he  knows  or  should  be  charged  with  no- 
tice of  the  quality  and  contents  of  the  artide 
that  he  manufactures,  and,  being  the  originator 
of  it,  should  be  required  to  give  notice  of  the 
danger  in  its  use,  if  it  is  dangerous." 

"When,  however,  the  buyer  does  not  desig- 
nate any  specific  article,  but  orders  goods  of  a 
particular  quality,  or  for  a  particular  purpose, 
and  that  purpose  is  known  to  the  seller,  the 
presumption  is  that  the  buyer  relies  upon  the 
judgment  of  the  seller;  and  the  latter,  by  un- 
dertaking to  furnish  the  goods,  impliedly  under- 
takes they  shall  be  reasonably  fit  for  the  pur- 
pose for  which  they  are  intended."  24  H.  CL  I& 
p.  188. 
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"If  a  thing  be  ordered  of  the  manufacturer  [  er,  he  win  find  it  very  dificult  to  recorer. 
for  a  special  purpose,  and  it  be  supplied  and 
sold  for  that  purpose,  there  is  an  implied  war- 
ranty that  it  is  fit  for  that  purpose."    R.  0.  K 
p.  192. 

"The  fact  that  the  buyer  has  not  paid  the 
price,  when  the  sale  is  on  credit,  does  not  itself 
preclude  him  from  suing  the  seller,  and  this 
has  been  held  true  where  the  buyer  gave  his 
negotiable  note  for  the  price  which  was  trans- 
ferred by  the  seller  and  judgment  thereon  re- 
covered against  the  buyer,  which  on  account  of 
his  present  insolvency  was  unsatisfied."  24 
R.  C.  L.  234,  citing  VoUand  v.  Baker,  32  Neb. 
391,  49  N.  W.  881,  13  L.  R.  A.  140. 

"When  a  buyer  confiding  in  a  warranty  has 
suffered  consequential  loss,  the  damages  should 
make  good  the  defects  in  the  property  sold,  and 
also  such  additional  loss  as  is  the  direct  conse- 
quence of  the  seller's  breach  of  his  warranty." 
24  R,  O.  L.  256. 

"It  is  settled  law  that,  where  an  article  or 
commodity  is  to  be  made  or  supplied  to  a  pur- 
chaser for  a  particular  purpose  known  to  the 
seller,  there  is  an  implied  warranty  that  it 
shall  be  reasonably  fit  and  suitable  for  the  pur- 
pose intended."  Qold  Ridge  Go.  v.  Tallmadge, 
44  Or.  34,  74  Pac.  325,  102  Am.  St  Rep.  602, 
citing  Benjamin  on  Sales  (7th  Ed.)  633,  686; 
2  Schouler,  Per.  Prop.  {  246;  10  A.  &  E.  Bnc. 
L.  (1st  Ed.)  149;  Poland  v.  ^filler,  95  Ind. 
387,  48  Am.  Rep.  730;    McClamrock  t.  Flint, 

101  Ind.  278;  Bushman  v.  Taylor,  2  Ind.  App. 
12,  28  N.  B.  97,  50  Am.  St.  228. 

"A  manufacturer  who  sells  an  article  of  his 
own  making  impliedly  warrants  that  it  is  free 
from  latent  defects  arising  from  the  process 
of  manufacture  or  the  use  of  defective  mate- 
riaL"  Note  to  102  Am.  St.  615,  citing  Beers 
T.  Williams,  16  lU.  69;  Bierman  v.  Oity  Mills 
Co.,  151  N.  Y.  482,  46  N.  B.  866,  87  L.  R.  A. 
790,  66  Am.  St  Rep.  636;  Rodgers  ▼.  Niles, 
11  Ohio  St  48,  78  Am.  Dec.  290. 

"Where  a  manufacturer  contracts  to  supply 
an  artide  of  his  own  make  or  manufacture,  to 
be  applied  to  a  particular  purpose,  so  that  the 
buyer  necessarily  trusts  to  the  judgment  and 
skill  of  the  manufacturer,  the  law  implies  a 
warranty  that  it  shall  be  reasonably  fit  for  the 
purpose  to  which  it  is  to  be  appHed."     Note 

102  Am.  St  617. 

This  implied  warranty  of  fitness  or  adapt- 
ability  is  entirely  independent  ot  the  ques- 
tion of  the  negligence  of  the  manufacturer. 

"The  effect  of  an  express  warranty  undoubt- 
edly is  to  bind  the  seller  absolutely  for  the  ex- 
istent^ of  the  warranted  qualities.  If  an  im- 
plied warranty  is  properly  called  a  warranty, 
the  consequences  should  be  similar.  It  should 
make  no  difference,  therefore,  whether  the  sell- 
er was  guilty  of  any  fault  in  the  matter.  Such 
is  the  well-settled  law  of  England."  Williston, 
Sales,  i  237. 

After  stating  that  the  English  rule  is  not 
followed  in  sontfe  Jurisdictions,  the  author 


"The  English  rule  may  seem  somewhat  harsh 
at  first  sight,  but.  on  grounds  of  policy  it  is 
probably  superior  to  any  modification  of  it  based 
upon  negligence.  If  the  buyer  is  compelled  to 
contest  the  question  of  negligence  with  the  sell- 
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the  nature  of  the  case  the  evidence  will  be 
chiefly  in  the  control  of  the  seller,  and  the  ex- 
pense of  endeavoring  to  make  out  a  case  of  this 
sort  will  be  prohibitive  in  cases  involving  small 
amounts.  Moreover,  if  the  buyer  cannot  re- 
cover from  the  seller,  he  cannot  recover  from 
any  one  for  the  defective  character  of  the 
goods  which  he  has  bought  The  wrong  done  by 
the  sale  of  defective  material  to  the  manufac- 
turer who  later  sold  the  goods  cannot  form  the 
basis  of  action  by  the  ultimate  buyer.  Conse- 
quently the  real  wrongdoer  who  has  caused  the 
ultimate  injury  escapes.  On  the  other  hand,  if 
the  manufacturer  is  held  to  an  absolute  liabili- 
ty irrespective  of  negligence,  it  will  unquestion- 
ably increase  the  degree  of  care  which  he  will 
use,  and  if  in  any  case  he  is  compelled  to  pay 
damages  for  breach  of  warranty  where  the  real 
cause  of  the  defect  was  inferior  material  which 
he  himself  innocently  purchased,  he  will  have 
a  remedy  over  against  the  persons  who  sold 
him  this  inferior  material,  and  his  damages  will 
include  whatever  he  himself  has  had  to  pay  for 
breach  of  warranty.  Thus  the  loss  will  be 
borne  ultimately  by  the  person  who  should  be 
responsible." 

[9-11]  But  if  we  should  adopt  the  conten- 
tion of  the  defendant's  counsel  that  this  is  an 
action  in  tort,  based  upon  the  alleged  negli- 
gence of  the  defendant,  the  result,  so  far  as. 
the  directed  verdict  is  concerned,  must  be 
the  same.  The  plaintiff  had  the  right,  if  he 
chose  to  do  so,  to  waive  the  contract  and  sue 
upon  the  alleged  tort.  In  doing  so  he  as- 
sumed the  burden  of  establishing  negligence 
on  the  part  of  the  defendant.  The  question 
thus  arises:  Has  he  produced  sufficient  evi- 
dence of  this  fact  to  require  a  submission  of 
the  issue  to  the  Jury?  The  defendant,  as  a 
manufacturer  and  seller,  held  itself  out  to 
the  world  as  manufacturing  a  compound  that 
was  not  only  adapted  to  the  purposes  intend- 
ed, but  was  free  from  deleterious  elements. 
It  was  its  active  duty  to  see  that  the  com- 
pound answered  these  implied  representa- 
tions. If  an  analysis  by  it  of  the  various  in- 
gredients of  the  compound  would  have  dis- 
covered the  presence  of  a  deleterious  sub- 
stance, was  it  its  duty  to  make  that  analysis? 
Did  it  do  so?  Should  it  have  known  that  bo- 
rax was  such  a  deleterious  substance?  If  it 
did  not,  should  it  have  known  sudi  fact? 
These  questions  raise  issues  of  fact  for  the 
determination  of  the  jury.  The  testimony 
shows  that  expert  chemists  are  employed  by 
other  companies  for  this  very  purpose.  Did 
the  defendant  have  such  a  man?  If.  not,  was 
it  not  its  duty  to  have  done  so?  That  it  was 
the  duty  of  the  defendant  to  see  that  deleteri- 
ous elements  were  not  introduced  into  the 
compound  is  clear.  The  evidence  tends  to 
show  that  a  deleterious  element  was  intro- 
duced. The  prima  facie  showing,  therefore. 
Is  that  the  defendant  breached  its  duty;  and 
from  that  prima  facie  showing  an  instant 
presumption  of  negligence  arises,  as  the  pre- 
sumption  of   negligence  follows   from   the 
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proof  of  an  Injury  as  the  result  of  a  defectire 
appliance. 

The  Judgment  of  this  court  is:  (1)  That 
the  Judgment  In  favor  of  the  defendant  bank 
against  the  plaintiff  be  affirmed ;  (2)  that  the 
Judgment  in  favor  of  the  defendant  Cave  be 
affirmed;  (3)  that  the  Judgment  In  favor  of 
the  defendant  Orangeburg  Fertilizer  Com- 
pany be  reversed;  (4)  that  the  case  be  re- 
manded to  the  circuit  court  for  a  new  trial 
upon  the  alleged  cause  of  action  of  the  plain- 
tiff against  Orangeburg  Fertilizer  Oompany. 

6ART,  O.  J.,  and  WATTS  and  FRASER, 
JJ.,  concur. 

On   Petition  for  Rehearing. 

PER  CURIAM.  The  plaintiff  has  filed  a 
petition  for  a  rehearing  as  to  that  portion  of 
the  Judgment  of  this  court  affirming  the  direc- 
tion of  a  verdict  in  favor  of  the  defendant 
Planters'  Bank  upon  the  grounds: 

(1)  That  there  was  testimony  tending,  at 
least,  to  show  that  at  the  time  the  notes  were 
negotiated  to  the  Planters'  Bank  they  were  in 
the  physical  possession  of  the  Home  Bank 
at  Barnwell,  and  that  for  that  reason  the 
Planters'  Bank  was  not  entitled  to  occupy 
the  position  of  a  holder  In  due  course. 

(2)  That  there  were  such  circumstances  of 
suspicion  in  connection  with  the  transfer  as 
to  put  the  Planters'  Bank  on  notice,  which, 
if  pursued  with  ordinary  diligence,  would 
have  led  to  knowledge  of  the  maker's  d^ 
fense  to  the  notes;  that  the  Negotiable  In- 
struments Act  of  1014  (Laws  1914,  pw  668) 
has  changed  the  law  which  prevailed  prior 
thereto,  as  declared  in  Bank  y.  Smith,  110 
a   C.  462,  96  S.  B.  690,  11  A.  L.  R.  1274. 

[12]  As  to  the  first  ground:  The  testimony 
of  R.  K.  Jennings,  vice  president  of  the  fer- 
tilizer company,  is  to  the  effect  that  the  notes 
were  payable  at  the  Home  Bank  of  Bam- 
well;  that  he  forwarded  them  to  that  bank 
for  collection  prior  to  maturity;  that  prior 
to  maturity  and  prior  to  negotiation  he  tele- 
phoned for  their  return;  and  that  he  took 
them  to  the  Planters'  Bank  and  discounted 
them,  the  bank  requiring  the  indorsement 
of  himself  and  Smoak,  officers  of  the  fertil- 
izer company,  in  their  Individual  capacities. 
He  is  uncertain  at  to  the  date  of  his  recall- 
ing the  notes,  fixing  it  as  September  24th 
or  25th,  and  he  Is  evidently  mistaken  as  to 
the  date  of  the  negotiation,  fixing  it  as  the 
25th  (about),  the  check  Itself  in  payment  be- 
ing dated  the  24th.  In  view  of  the  extreme 
improbability  of  the  bank  issuing  Its  check 
before  the  actual  Indorsement  of  the  notes 
and  their  deUvery,  and  in  view  of  the  per- 
sonal indorsements  of  Jennings  and  Smoak, 
which  were  not  necessary  in  the  simple  pro- 
cess of  collection,  it  does  not  admit  of  doubt 
but  that  the  notes  were  actually  delivered 
to  the  bank  at  the  time  of  negotiation.  In 
support  of  this  fact,  the  testimony  of  the 


vice  president  of  the  bank,  who  concluded 
the  negotiation,  is  dear  and  positive.  He 
testified  that  the  notes  themselves  were  pre- 
sented for  discount;  that  it  was  a  straight 
purchase,  a  business  transaction;  that  he  re- 
quired the  signatures  of  Jennings  and  Smoak 
as  indorsers;  that  the  notes  were  returned 
to  the  Barnwell  bank  by  his  bank  for  ooUec- 
tLon  on  October  22d ;  that  he  issued  a  check 
for  the  notes  dated  September  24th.  His 
records  show  that  on  that  duy  the  notes  were 
discounted  and  entries  properly  mada  It  is 
inconceivable  that  this  transaction  should 
have  occurred  while  the  notes  were  in  the 
Barnwell  bank  and  $4,800  paid  out  upon  the 
promise  of  Jennings  to  get  them  from  the 
Barnwell  bank  and  have  them  Indorsed  by 
himself  and  Smoak. 

The  only  shadow  of  opposition  to  the 
bank's  positive  statement,  corroborated  by 
the  assignor  of  the  notes,  Is  the  discrepancy 
in  Jennings'  testimony,  to  which  we  have  ad- 
verted, and  the  vague  and  indefinite  state- 
ment of  the  cashier  of  the  Barnwell  banli 
that  "about  September  25th"  he  received  a 
telephone  message  from  the  fertilizer  com- 
pany to  return  the  notes.  His  statement  Is  not 
Inconsistent  with  that  of  Jennings,  for  the 
entire  transacticm  occurred  on  September 
24th,  "about"  the  time  indicated  by  the  cash- 
ier. 

[13]  As  to  the  seccmd  ground:  The  Ne- 
gotiable Instruments  Act  has  not  changed  the 
well-established  rule: 

"That  mere  knowledge  of  facts  soffident  tfr 
put  a  prudent  man  on  inquiry,  without  actual 
knowledge,  or  mere  suspicion  of  an  infirmity 
or  defect  of  title,  does  not'  preclude  a  trans- 
feree from  occupying  the  position  of  a  holder  in 
due  course,  unless  the  circumstances  or  sus- 
picion are  so  cogent  and  obvious  that  to  remain 
passive  would  amount  to  bad  faith."  8  G.  J. 
501. 

At  page  504  it  is  declared  also: 

"The  Negotiable  Instruments  Law  expressly 
provides  that,  to  constitute  notice  of  an  in- 
firmity in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  the  same,  the  person 
to  whom  it  is  negotiated  must  have  had  'actual 
knowledge  of  the  infirmity  or  defect,  or  knowl- 
edge of  such  facts  that  his  action  in  taking  the 
instrument  amounts  to  bad  faith.'  This  provi- 
sion as  to  bad  faith  means  that  suspicion  or 
facts  putting  a  prudent  person  on  inquiry  are 
not  sufficient  to  preclude  one  from  being  a 
holder  in  due  course,  and  merely  reiterates  the 
common-law  rule  as  laid  down  in  nearly  all  of 
the  states." 

The  petition  attempts  to  discredit  tbe 
authority  of  the  case  of  Merchants'  Bank  ▼. 
Smith,  110  S.  O.  462,  96  S.  B.  690,  11  A.  L.  R. 
1274,  by  reference  to  the  fact  that  the  deci- 
sion was  by  a  divided  court  An  examina- 
tion of  that  decision  will  show  that  there 
was  no  difference  of  opinion  as  to  the  princi- 
ple under  discussion.  The  point  In  dif- 
ference was  the  effect  of  there  being  unimid 
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installments  of  annual  interest  at  the  time 
of  the  transfer,  which  in  the  opinion  of  two 
members  of  the  court  was  notice  of  an  in- 
firmity in  the  note. 

It  is  therefore  ordered  that  the  petition 
be  dismissed,  and  the  stay  of  remittitur  re- 
voked. 

GARY,  O.  J.,  and  WATTS,  FRAZER,  and 
OOTHRAN,   JJ^   concur. 


<117  S.  C.  195) 

BROOME  et  ai.  v.  MORDECAI  ot  ai. 
(No.  10712.) 

(Supreme  Court  of  South  Carolina.    Sept  27, 

1921.) 

f.  Tmsts  ^=»240— Forefgii  tnisfee  not  liable 
for  default  of  resident  trustee. 
Where  the  corpus  of  a  trust  was  managed 
by  a  resident  trustee,  and  had  never  been  in 
the  control  of  foreign  trustee,  whose  only  duty 
was  to  forward  the  income  to  the  cestui  que 
trustent  after  the  resident  trustee  sent  it  to 
him,  and  who,  on  failure  of  the  resident  trns- 
tee  to  send  the  income,  gave  prompt  notice  of 
the  failure,  the  foreign  trustee  is  .not  liable 
for  default  of  the  resident  trustee. 

2.  Trusts  ^==>380— Surety  on  bond  of  trustee 
held  liable  for  default. 

Where  surety  for  trustee  did  not  avail  it- 
self of  an  order  of  the  court  allowing  it  to  se- 
care  a  joint  deposit  in  bank  of  funds  of  the 
trust  estate  in  the  Joint  names  of  itself  and 
trustees,  and  where  the  surety,  after  being 
notified  of  a  default  of  one  trustee  )by  another 
trustee,  brought  the  matter  to  the  attention 
of  the  defaulting  trustee,  and  so  enabled  him 
to  escape,  and  where  it  had  knowledge  of  the 
nature  of  the  investment,  which  would  demand 
prompt  investigation  of  any  default,  it  is  liable 
on  the  bond  for  the  default. 

Appeal  from  Ommon  Pleas  Circuit  Court 
of  CSiarieston  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  Clarissa  Broome  (formerly  Mur- 
ray) and  another  against  T.  Moultrie  Mor- 
decai  and  others.  From  a  judgment  for 
plaintllfs,  defendants  Cyril  V.  Hawl^sford 
and  the  American  Bonding  Company  appeal. 
Reversed  as  to  Hawksford,  and  afiSirmed  as 
to  the  American  Bonding  Company. 

The  following  is  the  master's  rej^rt: 

On  the  11th  day  of  May,  1888,  William  James 
Murray,    reciting   his   permanent  residence  at 
Saint  Aubins,  in  the  island  of  Jersey,  but  then 
temporarily  residing  at  Fournies  Nord,  in  the 
republic  of  France,  executed  and  delivered  an 
indenture,    or    "postnuptial    agreement,*'    as- 
signing and  setting  over  $126,000  of  funds  or 
property  then  held  for  him  by  Henry  E.  Young, 
as    uniardian,  to  the  said  Henry  E.  Young,  of 
Cbarleston,  S.  C,  and  Francis  Hawksford,  of 
St.   Helier,  in  the  island  of  Jersey,  kingdom  of 
Great  Britain,  as  trustees,  on  the  terms  and 


for  the  purposes  set  out  in  the  said  agreement, 
a  copy  of  which  is  attached  to  the  complaint 
herein  as  Exhibit  A. 

In  proceedings  in  this  court  entitled  James 
Ancrum  Murray,  by  guardian  ad  litem,  v.  Cla- 
rissa Murray  et  al.,  referred  to  at  length  in  the 
pleadings,  necessary  or  expedient  changes  of 
trustees  were  made  from  time  to  timo  as  au- 
thorized by  the  said  indenture.  By  decree  in 
said  cause  dated  November  24,  1905,  the  de- 
fendants herein,  T.  Moultrie  Mordecai  and 
Cyril  V.  Hawksford,  were  appointed  trustees, 
Mordecai  being  a  resident  of  Charleston,  and 
Hawksford,  a  son  of  the  original  trustee,  Fran- 
cis Hawksford,  a  resident  of  the  Isle  of  Jersey. 
Mordecai  and  Francis  Hawksford,  whose  death 

on  the day  of r-r,  1905,  made  a  new 

appointment  necessary,  had  been  holding  as 
trustees  under  bond  of  $100,000,  with  American 
Bonding  &  Trust  Company  of  Baltimore  (Tity, 
as  surety,  at  this  time,  by  amendment  of  char- 
ter, known  as  American  Bonding  &  Trust  Com- 
pany of  Baltimore. 

This  decree  of  November  24,  1905,  provides 
for  the  release  of  both  trustees,  Mordecai  and 
Francis  Hawksford,  and  their  bond,  upon  de- 
livery of  the  trust  estate  to  the  new  trustees, 
Mordecai  and  Cyril  Hawksford,  evidenced  by 
exhibit  to  the  derk  of  this  court  of  receipt  of 
T.  Moultrie  Mordecai,  resident  trustee,  for  him- 
self and  Cyril  V.  Hawksford,  for  such  assets 
and  property;  further  orders  that  the  new 
trustees,  before  entering  upon  their  duties  as 
such,  shall  give  and  keep  in  force  a  bond  in 
the  sum  of  $100,000,  with  surety  to  be  ap- 
proved by  the  said  master  (then  G.  H.  Sass, 
Esq.),  conditioned  for  faithful  performance  by 
the  trustees  of  their  duties  as  prescribed  by 
the  terms  of  the  decree;  and  further  provid- 
ing: "That  as  protection  for  said  surety  all 
the  securities  and  properties  of  the  estate 
shall  be  placed  in  the  joint  name  of  the  trus- 
tees and  such  surety,  or  its  attorney  in  fact 
duly  authorized,"  etc.  Bond  was  executed  by 
the  trustees,  and  by  the  American  Bonding 
Company  of  Baltimore,  as  surety,  approved 
by  the  master,  and  was  delivered  to  the  clerk, 
the  required  receipt  exhibited  by  Mordecai,  and 
the  bond  of  Mordecai  and  Francis  Hawksford, 
as  trustees,  and  the  American  Bonding  &  Trust 
Company  of  Baltimore  City  as  surety,  was 
thereupon  released  and  delivered  up  by  the 
said  derk.  Mordecai,  for  himself  and  Hawks- 
ford, vouched  the  accounts  and  securities  of  the 
estate  before  the  master  from  time  to  time,  up 
to  the  80th  day  of  December,  1916,  tibe  date 
of  the  last  accounting. 

Clarissa  Broome  (formerly  Murray)  the  life 
beneficiary,  and  James  Ancrum  Murray,  re- 
mainderman, filed  their  complaint  in  the  instant 
action  on  the  7th  day  of  February,  1919,  and 
thereon  an  order  of  default  as  to  the  defendant 
Mordecai  was  entered,  and  the  cause  referred 
to  the  undersigned  roaster  July  2,  1919. 

I  have  held  references,  the  minutes  of  which, 
together  with  exhibits  and  affidavits  offered, 
are  herewith  filed.  I  find  that  T.  Moultrie 
Mordecai  has  absconded,  and  all  efforts  to  lo- 
cate the  negotiable  assets  of  the  trust  estate 
have  been  unavailing.  The  extent  of  the  devas- 
tavit can  only  be  ascertained  upon  a  careful 
audit  of  the  trustees'  accounts,  and  of  certain 
deeds  and  mortgages  found  in  his  safe,   and 
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turned  over  to  me  and  now  in  my  possession. 
The  defendant  Hawksford  alleges  in  his  an- 
swer that  no  part  of  the  assets  of  the  estate 
have  ever  been  in  his  possession,  and  I  so  find. 
No  further  accounting  by  the  trustees  can  be 
hoped  for.  Pending  the  necessary  audit,  I  am 
in  this  report  considering  the  question  of  lia- 
bility of  the  trustees  and  the  surety,  and  will 
file  a  special  report  of  audit  hereafter.  The 
last  account,  December,  1916,  shows  negotiable 
assets  of  $70,000  in  round  figures,  consisting  of 
city  of  Charleston  bonds. 

The  defendant  American  Bonding  Oompany 
of  Baltimore  denies  all  liability  under  the  sev- 
eral defenses  set  up  in  its  answer,  and  makes 
a  tender  of  $1,900,  the  amount  of  premiums  re- 
ceived on  the  bond  with  interest. 

The  appointment  of  Mordecai  and  Cyril 
Hawksford  as  trustees  was  made  by  this  court, 
having  jurisdiction  of  the  parties  and  of  the 
subject-matter,  and  may  be  said  to  have  been 
made  for,  by,  and  with  the  consent  of  Clarissa 
Murray,  if  not  directly  by  her,  as  a  strict  con- 
struction of  the  terms  of  the  indenture  might 
require.  Her  failure  to  appoint  did  not  affect 
the  right  and  duty  of  the  court.  The  case  of 
Tinsley  v.  Kirby,  17  S.  C.  3,  relied  on,  has  no 
application,  inasmuch  as  the  bond  there  sued 
on  was  given  for  an  office  to  which  no  appoint- 
ment could  be  made. 

'  The  contention  that  the  bond  is  and  was  void 
because  signed  by  T.  Moultrie  Mordecai  as  at- 
torney in  fact  cannot  avail,  specific  authority 
to  Mordecai  having  been  shown.  The  position 
of  this  defendant  as  successor  to  the  American 
Bonding  ft  Trust  Company  of  Baltimore  City 
is  interesting  in  connection  with  the  record  as 
it  appears  in  tiie  case  of  Murray  v.  Murray, 
and  the  attack  on  the  validity  of  the  bond.  The 
giving  of  a  new  bond  by  Mordecai  and  Cyril 
Hawksford  was  prerequisite  to  qualification. 
The  bonding  company  was  then  surety  on  bond 
of  Mordecai  and  Francis  Hawksford  in  the 
sum  of  $100,000,  conditioned  to  account  for 
this  fund.  Liability  ceased  under  the  old  bond 
and  attached  under  the  new  bond  immediately 
upon  compliance  by  the  reappointed  trustee, 
Mordecai,  and  the  new  trustee,  Cyril  Hawks- 
ford, with  this  and  other  provisions  of  the  de- 
cree, and  specifically  the  exhibit  to  the  derk 
of  receipt  of  Mordecai,  for  himself  and  his 
newly  appointed  cotrustee,  showing  delivery  of 
the  assets  of  the  estate  to  them.  There  was 
no  change  in  the  premiums  regularly  paid  to 
the  surety  company  out  of  the  funds  of  the 
trust  estate.  Therefore,  if  no  validity  ever 
attached  to  the  bond  so  given  for  the  present 
trustees,  there  was  no  release  of  the  prior 
bond  given  for  Mordecai  and  Francis  Hawks- 
ford aa  trustees,  and  it  would  be  unnecessary 
to  consider  any  question  of  liability  of  Cyril  V. 
Hawksford  for  the  devastavit  of  Mordecai,  his 
cotrustee.  Mordecai,  as  surviving  trustee,  in 
possession  of  the  assets  of  the  estate,  either 
made  the  transfer  authorized  and  directed  by 
the  decree  of  November  24,  1906,  to  Mordecai 
and  Cyril  Hawksford  as  trustees,  with  Ameri- 
can Bonding  Company  of  Baltimore  as  surety 
on  the  bond  given  as  required  by  said  decree, 
or  he  is  stiU  liable  to  account  as  trustee  under 
the  bond  then  in  force,  continued  in  force  by 
its  own  terms  and  the  acceptance  of  premiums. 
I  am  of  the  opinion  that  the  bond  so  given 
was  valid,  and  that  liability  of  the  surety  there- 
under accrued  immediately  upon  the  transfer 


which  was  sufficiently  evidenced  by  the  receipt 
of  Mordecai  for  himself  and  Hawksford  exhib- 
ited to  the  derk  of  court 

By  its  allegations  in  the  third  and  foartb 
paragraphs  of  its  answer,  the  bonding  company 
seeks  to  avoid  liability  on  the  ground  that 
failure  to  deliver  any  part  of  the  estate  to  it 
under  the  terms  of  the  decree,  coupled  with 
the  knowledge  of  plaintiffs  as  to  the  custody 
and  manner  of  handling  the  estate,  constituted 
a  fraud  in  the  procurement  of  the  bond,  and 
that  defendant,  having  received  no  part  of  the 
estate,  had  no  duty  to  perform,  with  particular 
reference  to  the  holding  of  the  assets  of  the 
estate  in  the  Joint  names  of  the  trustees  and 
the  surety.  Tliis  provision  was  recommended 
by  the  master  and  inserted  in  the  decree  "for 
the  protection  of  the  surety,"  etc.  It  could  be 
no  more  than  a  direction  to  or  requirement  of 
the  trustees,  the  prindpals  on  the  bond.  If 
not  waived  by  the  surety,  and  the  trustees 
failed  to  comply  with  this  requirement  of  the 
court,  it  was  a  failure  on  tiieir  part  to  well 
and  truly  perform  their  duties  as  trustees,  and 
for  tliis  the  bonding  company,  as  surety,  is 
liable. 

It  is  not  necessary  to  discuss  in  this  connec- 
tion the  power  delegated  to  Mordecai  as  attor- 
ney in  fact  of  the  bonding  company,  because  I 
find  as  matter  of  fact  that,  while  it  may  be 
argued  that  the  bonding  company  had  knowl- 
edge of  and  acquiesced  in  the  holding  by  Mor- 
decai both  as  trustee  and  aa  their  attorney  in 
fact,  there  never  was  any  holding  of  the  estate 
in  the  joint  names  of  the  trustees  and  the  bond- 
ing compainy.  I  find  as  matter  of  fact  that  this 
"protection'*  was  waived  by  the  surety.  That 
it  was  not  complied  with  was  known  to  the 
agent  of  the  bonding  company  (Mordecai), 
through  whose  agency  the  bond  was  issued, 
and  by  whom,  as  attorney  in  fact  for  the  bond- 
ing company,  the  undertaking  was  assumed.  It 
was  known  to  their  traveling  auditor  or  rep- 
resentative, a  Mr.  Bode,  who  is  shown  by  the 
testimony  to  have  checked  over  at  least  a  por- 
tion of  the  assets  of  the  estate  produced  by 
and  in  the  possession  and  sole  control  of  Mor- 
decai, and  to  have  ascertained  their  negotiable 
nature.  The  fact  that  Mordecai's  possession 
and  sole  control  of  these  negotiable  assets  of 
the  estate  was  also  disclosed  from  time  to 
time  by  his  accountings  for  himself  and  Hawks- 
ford, and  his  exhibit  to  me  on  accounting,  of 
the  securities  so  held,  when  it  was  obvious 
from  the  accounts  themselves,  showinvr  remit- 
tance of  income  to  Cyril  Hawksford  in  England, 
that  Cyril  Hawksford  was  not  in  a  position  to 
exerdse  with  Mordecai  joint  custody  and  con- 
trol of  such  funds  and  securities.  Mordecai 
was  the  agent  of  the  bonding  company,  resident 
in  Charleston;  his  knowledge  was  their  knowl- 
edge. 

The  situation  between  the  bonding  company 
and  Mordecai  was  clearly  this:  The  bonding 
company  had  implidt  confidence  in  Mordecai^ 
authorized  and  approved  the  bond  in  question* 
relied  upon  his  stated  accounting,  and  accept- 
ed the  annual  premium.  It  will  be  held  strictly 
to  that  which  it  undertook  to  do  for  a  money 
consideration,  vis.:  Hold  the  parties  in  in- 
terest harmless  from  any  default  of  Mordeca& 
as  trustee. 

Paragraph  5  of  the  answer  of  the  bonding 
company  denies  liability  on  the  ground  that  th% 
original  indenture  was  void  under  section  8672^ 
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f^.  G.  Kevision  of  1912.  TUb  is  a  portion  of 
the  statute  3,  Henry  VII,  c.  4,  for  the  protec- 
tion of  creditors,  and  it  will  be  presumed  to 
have  been  enacted  by  the  Legislature  of  South 
Carolina  for  that  purpose.  *  I  find  that  in  no 
aspect  has  this  statute  any  application  to  the 
facts  in  this  case.  Certainly  a  surety  of  trus- 
tees appointed  by  the  court,  under  bond  given 
to  the  court,  cannot  ayail  itself  of  its  provi- 
sions for  the  purpose  of  avoiding  liability  after 
default. 

With  these  points  disposed  of,  the  reliance 
of  the  bonding  company  seems  to  be  in  its  po- 
sition taken  in  argument  that  the  defendant, 
Hawksford,  Is  liable  for  the  devastavit  of  his 
cotrustee,  Mordecai.  I  find  it  to  be  the  gen- 
eral rule  that  a  cotrustee  is  held  to  the  exercise 
of  prudence,  care,  and  diligence,  and  is  held 
for  such  losses  only  as  occur  as  a  result  of  his 
acts  or  omissions.  When  charged  with  respon- 
sibility for  losses,  the  court  will  be  guided  in 
its  conclusion  by  the  attendant  circumstances. 
Orane-Boylston  Co.  v.  Moses,  13  S.  C.  569; 
Mayer  v.  Mordecai,  1  S.  C.  394,  7  Am.  Rep.  26; 
Glover  v.  Glover's  Bx'rs,  McMul.  Bq.  153. 

The  indenture  creating  the  trust  named 
Young,  of  Charleston,  and  Francis  Hawksford, 
of  the  island  of  Jersey,  as  trustees,  with  pro- 
vision for  the  appointment  of  new  trustees, 
never  less  than  two;  that  the  trust  fund  might 
be  invested  in  either  American  or  English  se- 
curities, and  might  be  invested  jointly  in  such 
trustees  as  appointed,  or  solely  in  the  new 
trustee,  "as  the  case  may  require."  The  fund 
was  then  invested  in  South  Carolina,  and  so 
continued.  Evident  provision  was  made  for 
convenience  in  handling  and  accounting  and  in 
remitting  the  income  for  the  foreign  benefi- 
ciaries. It  appears  that  these  beneficiaries  re- 
side pHroad,  and  have  never  been  in  this  coun- 
try. The  records  of  this  court  show  that,  upon 
the  death  of  Francis  Hawksford,  and  petition 
for  a  new  appointment,  Mordecai  was  the  con- 
trolling and  managing  trustee,  resident,  and  in 
possession.  Cyril  V.  Hawksford  was  appointed 
to  succeed  his  father,  and  Mordecai  was  reap- 
pointed. Mordecai  was  thereafter  recogiuzed 
as  resident  trustee  in  possession  by  authority 
of  the  court  given  him  to  surrender  and  to  re- 
ceive solely  the  proceeds  of  certain  matured 
bonds  held  for  the  estate,  and  to  execute  and 
deliver  conveyances  of  real  estate  belonging  to 
the  estate  upon  payment  of  the  purchase  price 
to  him  (Mordecai).  The  bonding  company  is 
chargeable  with  knowledge  of  this,  and  of  the 
very  evident  fact  disclosed  by  the  entire  rec- 
ord, that  receipt  of  the  corpus  of  the  trust  by 
O'ril  Hawksford  was  never  contemplated,  and 
that  his  sole  duties  as  trustee  would  and  did 
consist  of  receiving  the  income,  and  such  other 
sums  as  were  allowed  by  the  court,  as  for- 
warded to  him  by  Mordecai,  pajrlng  the  same 
over  to  the  parties  entitled  thereto.  This 
course  was  followed  under  the  r(^gime  of  Mor- 
decai and  Frauds  Hawksford,  for  whom  the 
defendant  bonding  company  was  surety,  and 
was  thereafter  continued.  The  bond  recites 
the  pending  cause  of  Murray  v.  Murray  et  al., 
and  the  order  therein  of  November  24,  1905, 
and  is  conditioned  that  the  said  Mordecai  and 
Hawksford,  so  appointed,  "do  and  shall  well 
and  truly  perform  thoir  duties  as  trustees  as 
prescribed  by  the  terms  of  said  decree  and  of 
said  deed  of  postnuptial  settlement,  and  shall 
obey  all  orders  of  the  court  made  or  to  be  made 
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I  in  said  cause.*'  Further  proceedings  of .  the 
trustees  and  further  orders  in  the  said  cause 
were  under  the  security  of  the  bond  on  which 
the  defendant  bonding  company  was  surety, 
and  were  necessarily  within  knowledge  of  their 
agent,  Mordecai. 

This  obligation  of  Cyril  Hawksford  is  not, 
and  cannot  be,  construed  to  be  an  undertaking 
by  him  to  become  surety  for  his  cotrustee  and 
coprincipal,  Mordecai. 

Applying  the  test  of  the  numerous  cases  cited 
by  the  defendant,  I  can  find  no  acts  of  either 
commission  or  omission  by  Hawksford  that 
placed  Mordecai  in  a  position  to  dissipate  or 
appropriate  to  his  own  use  this  fund.  Had 
Hawksford  failed  to  exercise  such  supervision 
of  the  nature  of  investments  as  the  circum- 
stances required,  or  approved  of  questionable 
and  unauthorized  investments  for  the  trust 
fund,  and  loss  thereby  resulted,  he  would  un- 
questionably be  liable  for  that  which  was  made 
possible  by  his  wrongful  conduct.  But  the 
facts  and  circumstances  show  not  only  that  he 
relied  on  the  accountings  made  from  time  to 
time  by  Mordecai  for  the  trustees,  but  that  the 
accountings  so  relied  on  were  correct.  In 
1916^  as  shown  by  accounting,  Mordecai  had  in 
his  possession  and  solely  under  his  control 
negotiable  securities,  city  of  Charleston  bonds, 
of  the  value  of  about  $70,000.  If  he  had  power 
of  attorney  from  Cyril  Hawksford,  it  in  no 
way  increased  the  hazard  nor  the  danger  of 
subsequent  conversion  of  these  securities  to 
his  own  use  by  Mordecai. 

The  plaintiff  beoeficiaries  cannot  recover 
from  Hawksford.  They  knew  that  he  had 
none  of  the  assets  of  the  trust  estate  In  pos- 
session except  the  income  remitted  to  him  from 
time  to  time  by  Mordecai  and  paid  over  to 
them.  Had  they  acquiesced  in  this  method  and 
handling  of  the  estate  without  the  knowledge 
of  the  surety,  then  they  might  be  estopped 
from  proceeding  against  the  surety  for  recov- 
ery of  loss.  J  find,  however,  that  the  surety, 
in  all  the  circumstances,  is  chargeable  with 
this  knowledge  of  the  beneficiaries  through  the 
knowledge  of  its  agent,  Mordecai.  It  follows 
that  the  surety  knew,  or  should  have  known, 
that  this  agent,  Mordecai,  was  holding  himself 
out  to  be  its  attorney  in  fact,  and  in  fact  exer- 
cising power  as  its  attorney  in  fact  not  author- 
ized by  the  written  authority  with  which  they 
now  seek  to  limit  their  liability. 

I  repeat  that  the  whole  history  of  this  fund, 
from  the  time  the  bonding  company  became 
surety  for  Whaley  and  Francis  Hawksford,  as 
trustees,  up  to  the  time  the  devastavit  of  Mor- 
decai was  disclosed,  and  the  present  action 
brought,  shows  that  the  American  Bonding 
Company  of  Baltimore  City,  and  its  successor 
the  present  defendant.  American  Bonding  Com- 
pany of  Baltimore,  placed  implicit  faith,  trust, 
and  confidence  in  T.  Moultrie  Mordecai,  and 
it  is  a  sad  duty  which  now  falls  upon  the  mas- 
ter herein,  associated  with  him  first  in  his  of- 
fice and  afterwards  for  many  years  at  this  bar, 
to  find  and  record  that  Mordecai  was  unworthy 
of  the  trust  and  shamefully  abused  it,  forfeiting 
the  high  position  that  he  had  gained  in  the  legal 
world  as  a  practitioner  and  a  recognized  leader 
of  this  bar.  It  was  this  misplaced  confidence, 
without  connivance  on  the  part  of  the  benefi- 
ciaries or  of  the  cotrustee,  Cyril  V.  Hawksford, 
that  mad(>  the  devastavit  of  Mordecai  possible. 
The  bonding  company  should  and  will  be  held 
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to  answer,  as  surety,  for  the  wrongful  acts  of 
its  principal,  its  agent,  its  attorney  in  fact 
with  limited  power,  but  less  limited  in  its  ex- 
ercise in  fact,  and  its  trusted  counsel,  ending 
another  chapter  in  the  fall  of  man,  as  a  surety 
(and  especially  a  commercial  surety)  is  re- 
quired and  should  expect  to  do  when  the  two 
necessary  things  are  established,  ab  in  this 
case — ^its  valid  undprtnking  as  surety,  and  the 
default  of  its  principal. 

The  basis  for  settlement  will  require  an  in- 
tricate accounting,  vrh'^h  I  ask  leave  to  file, 
with  a  separate  report  thereon,  when  prepared. 

The  plaintiffs  pray  for  the  removal  of  the 
present  trustees,  and  the  transfer  of  the  corpus 
of  the  estate  to  trustees  in  England,  when  and 
if  appointed  by  the  English  courts.  The  orig- 
inal indenture  foresees  the  possibility  of  this 
arrangement.  This  court  would,  of  course,  re- 
quire a  strict  showing  of  the  careful  selection 
and  appointment  of  English  trustees  by  a  court 
of  competent  jurisdiction,  but  I  am  of  the  opin- 
ion that  upon  such  showing  this  court  would 
authorize  a  transfer  and  delivery  of  the  fund 
to  such  trustees,  the  beneficiaries,  resident  in 
England,  being  enabled  thereby  the  more  con- 
veniently to  receive  the  income  and  to  observe 
the  conduct  of  the  trust.  I  respectfully  recom- 
mend that  the  present  trustees  be  removed, 
and  that  the  beneficiaries  be  authorised  to  in- 
stitute proceedings  before  the  proper  English 
tribunal  for  the  appointment  of  new  trustees, 
and  to  have  such  proceedings  certified  to  this 
court  when  completed. 

I  further  recommend  that  by  decree  herein 
the  defendants  T.  Moultrie  Mordecai  and  Amer- 
ican Bonding  Company  of  Baltimore  be  held 
jointly  and  severally  liable  to  the  beneficiaries 
for  such  sum  as  may  hereafter  be  found  to  be 
devastavit  committed  by  T.  Moultrie  Mordecai 
by  audit  to  be  hereafter  filed;  that  the  master 
herein  be  authorized  to  receive  and  receipt 
for  any  and  all  sums  that  may  be  due  from  any 
source  to  the  trust  estate  of  William  James 
Murray,  and  to  remit  to  the  life  tenant  Cla- 
rissa Broome,  from  time  to  time  so  much  and 
such  parts  thereof  as  he  may  find  to  be  due 
to  the  said  life  tenant  as  income,  the  balance 
to  be  held  subject  to  the  further  order  of  the 
court, 

FitzSimons  &  FitzSimons,  of  Charleston, 
for  appellant  Hawksford. 

Nathana  &  Sinkler,  of  Charleaton,  for  aih 
pellant  American  Bonding  Company. 

Miller,  Huger,  Wilbur  &  Miller,  of  Charlee- 
ton,  for  respondents. 

6*RASER«  J.  The  amount  involved  In  this 
case  is  large;  the  record  Is  large,  and  the 
arguments  are  strong  and  extended;  but,  in 
view  of  the  full  statement  of  facts  set  forth 
In  the  master's  report  (let  it  be  reported), 
it  will  be  necessary  only  to  write  in  general 
terms.  I 

William  James  Murray,  a  British  subject  j 
living   abroad,   was   entitled    to   a   fund   of  > 
$125,000  that  was  under  the  control  of  the  | 
courts  of  South  Carolina.     He  made  a  con- 
veyance of  the  fund  to  the  two  trustees,  one 
a  resident  of  Charleston,  S.  C,  and  the  other 
a  resident  of  the  United  Kingdom  of  Great , 
Britain  and  Ireland,  living  on  Jersey  Island. ' 


From  time  to  time  there  was  a  change  of 
trustees,  until  T.  Moultrie  Mordecai,  of 
Charleston,  S.  C,  and  Cyril  V.  Hawksford, 
of  Jersey  Island,  were  appointed,  and  ad- 
ministered the  trust  for  a  while.  The  funds 
of  the  trust  estate  were  Invested  in  South 
Carolina  securities  and  lands  located  Id 
Charleston.  T.  Moultrie  Mordecai,  the  resi- 
dent trustee,  had  actual  possession  of  the 
property.  He  collected  the  income  and  for- 
warded it  to  the  English  trustee  for  pay- 
ment to  the  cestui  que  trust.  Under  an  order 
of  the  court  here,  the  trustees  gave  bond  m 
the  sum  of  $100,000  with  the  American 
Bonding  Company,  of  Baltimore,  as  surety. 
In  this  matter  Mr.  Mordecai  occupied  a  three- 
fold position.  He  was  the  resident  trustee, 
the  attorney  In  fact,  and  also  the  attorney  at 
law  for  the  bonding  company.  The  bonding 
company  put  the  whole  thing  in  Mr.  Morde- 
cai's  hands  to  do  with  as  he  pleased.  The 
thing  that  he  did  do  was  to  appropriate  all 
the  securities  to  his  own  use  and  abscond. 

This  action  is  brought  for  an  accounting, 
for  the  judgment  for  any  deficiency,  and  to 
remove  the  trustees  and  to  move  the  fund  to 
England.  The  case  was  referred  to  the  mas- 
ter, who  found  that  the  foreign  trustee  was 
not  liable,  but  that  Mr.  Mordecai  was  liable 
as  principal  and  the  bonding  company  was 
liable  as  surety.  On  appeal  to  the  court  of 
common  pleas,  the  trial  judge  reversed  the 
master  as  to  the  foreign  trustee.  This  ap- 
peal is  from  the  circuit  decree,  and  raises 
two  general  questions:  (1)  Is  the  foreign 
trustee  liable  for  the  default  of  the  resident 
trustee?    (2)  Is  the  bonding  company  liable? 

[1]  I.  Is  the  foreign  trustee  liable  for  the 
default  of  the  resident  trustee?  The  answer 
is.  He  is  not.  The  rule  is  laid  down  in  Miller 
V.  Sllgh,  10  Rich.  Eq.  247: 

"When  there  are  joint  trustees,  the  general 
rule  is  that  each  is  liable  for  his  own  acts 
alone,  and  not  for  the  acts  of  his  cotrustees, 
except  where  he  has  contributed  to  them." 

The  terms  of  the  trust  contemplated  the 
use  of  the  fund  for  the  support  of  the  cestuis 
que  trustent  as  their  respective  interests 
might  appear.  The  fund  was  to  be  held  In 
South  Carolina,  interest  collected  here,  and 
sent  to  England  for  the  support  of  the  party 
entitled.  The  foreign  trustee  never  had  pos- 
session of  the  corpus.  The  record  shows  that 
it  was  never  in  the  contemplation  of  any  of 
the  parties  of  the  trust  deed  or  any  proceed- 
ing in  court  that  the  foreign  trustee  should 
get  possession  of  the  corpus.  The  resident 
trustee  was  permitted  to  receipt  to  the  for- 
mer trustees  for  the  corpus  in  his  own  name 
and  also  in  the  name  of  the  foreign  trustee. 
When  the  income  was  past  due  and  unpaid, 
the  foreign  trustee  began  promptly  to  urge 
payment  of  the  income,  and  notified  the  bond- 
ing company  of  the  default,  and  did  all  he 
could  to  protect  the  trust  estate.  The  foreign 
trustee  could  not  have  acquired  possesaloii  of 
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the  fund  and  taken  it  out  of  the  Jurisdiction 
of  the  courts  of  this  state  without  the  proper 
and  well-recognized  procedure  for  the  trans- 
fer, and  this  would  have  taken  more  time 
than  was  allowed  hy  the  resident  trustee. 
There  Is  no  testimony  to  show  any  want  of 
diligence  on  the  part  of  the  foreign  trustee, 
Mr.  Hawksford,  and  there  is  no  basis  for 
finding  him  liable  for  the  defalcation  of  the 
resident  trustee. 

[2]  II.  Is  the  bonding  company  liable  for 
the  default?  It  is  liable.  The  court  gave  to 
the  bonding  company  ample  protection.  The 
court  allowed  the  bonding  company  to  secure 
a  joint  deposit,  in  bank,  of  the  funds  of  the 
estate  in  the  joint  names  of  itself  and  the 
trustees.  It  did  not  avail  itself  of  the  pro- 
tection. The  bonding  company  made  it  possi- 
ble for  Mr.  Morcedai  to  do  Just  what  he  did 
do.  Even  when  the  foreign  trustee  notified 
the  bonding  company  that  the  resident  trus- 
tee was  not  performing  his  duty,  the  bonding 
company  notified  Mr.  Mordecai  of  the  com- 
plaint against  him;  that  pressure  would  be 
brought  to  bear  on  him ;  and  practically  noti- 
fied him  to  make  a  clean  sweep,  if  he  had 
not  already  done  so,  and  get  away.  A  large 
part  of  the  income  was  from  municipal  bonds 
of  the  city  of  Charleston  (this  the  bonding 
company  knew),  and  a  failure  to  pay  over  an 
income  so  derived  demanded  prompt  investi- 
gation. The  bonding  company  could  not  es- 
cape liability  even  if  it  were  liable  only  for 
gross  negligence. 

The  bonding  company  complains  that  there 
was  error  in  holding  that  the  bonding  com- 
pany waived  the  Joint  control  of  the  trust 
fund.  This  holding  is  abundantly  sustained 
by  the  record,  and  there  Is  no  evidence  that 
the  cestui  que  trust  waived  anything. 

The  Judgment  of  the  circuit  court  is  re- 
versed as  to  the  liability  of  the  foreign  trus- 
tee, Hawksford,  and  afllrmed  as  to  the  liabil- 
ity of  the  bonding  company.  Cyril  V.  Hawks- 
ford is  not  liable,  and  the  American  Bonding 
Company  of  Baltimore  is  liable. 

GARY,  0.  J.,  and  WATTS  and  COTHRAN, 
J  J.,  concur. 
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MoIVER  V.  THOMPSON  ot  al.     (No.  10710.) 

{Supreme  Court  of  South  Carolina.    Sept.  20, 

1921.) 

•i.  Jndiclal  sales  ^s>3l(2)— Objeotiont  may  bo 
made  uatil  sale  is  cooflmied. 


When  a  judicial  sale  is  ordered  by  court,  it 
is  the  duty  of  the  person  empowered  to  exe- 
<;ute  the  deed  to  file  a  report  of  the  sale  show- 
ing compliance  with  the  order,  which  report 
most  be  confirmed  by  the  court  in  order  to 
make  the  deed  valil,  and  until  that  is  done 
parties  to  the  action  may  object  to  confirmation. 
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2.  Judicial  taloe  ^s»3l  (3)  —  Conllrnatioii  re- 
lates back  and  ouros  irregularitieo  not  Juris- 
dictional or  based  on  fraud. 

Confirmation  of  sale  gives  the  sale  judicial 
sanctioD  and  relates  back  to  time  of  sale,  and 
cures  all  defects  and  irregularities  not  juris- 
dictional or  founded  on  fraud. 

3.  infants  ^==>85~GuardIan  ad  litem  to  defend 
should  act  as  he  might  act  for  himself. 

A  guardian  ad  litem  should  look  after  the 
infants'  interests  and  act  for  them  in  the  suit 
as  he  might  act  for  himself,  and  make  as  vig- 
orous a  defense  as  the  nature  of  the  cause  per- 
mits after  acquainting  himself  with  the  rights 
of  his  wards. 

4.  Infants  €=s>4l— Where  rights  of  infants  were 
not  protected  in  manner  required  by  law,  sale 
of  their  land  by  Judicial  decree  will  not  be  con- 
*  firmed. 

Where  it  was  not  the  Intention  of  any  of 
the  parties  to  the  sale  of  land  belonging  to  in- 
fants that  the  infants  were  to  receive  any 
money  or  benefit,  but  that  the  proceeds  of  the 
sale  were  to  be  used  to  satisfy  indebtedness  in- 
curred on  mortgage  for  which  the  infant  re- 
maindermen were  in  no  way  liable,  and  that 
the  rights  of  the  infants  were  not  protected 
by  their  guardian  ad  litem  in  the  manner  requir- 
ed by  law,  a  sale  of  their  land  by  judicial  de- 
cree in  a  former  action  will  not  be  confirmed. 

5.  Infants  ^=s4t»Purchaser,examlnlno'reconia 
not  showing  confirmation  of  Judicial  sale  of 
Infants'  land  Is  not  purohasor  for  value  with- 
out notice. 

Where  purchaser  bought  land  belonging  to 
minors  after  an  examination  of  the  records, 
which  did  not  show  that  a  sale  made  under  ju- 
dicial decree  by  their  guardian  who  was  also 
their  guardian  ad  litem  had  been  confirmed, 
the  purchaser  is  not  entitled  to  the  protection 
of  a  purchaser  for  valuable  consideration  with- 
out notice. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  John  S.  Wilson,  Judge. 

Suit  by  John  K.  Mclver  against  Fannie 
M.  Thompson  and  others.  From  a  Judgment 
for  plaintiff,  certain  defendants  appeal.  Re- 
versed and  remanded. 

The  following  is  the  decree  of  the  circuit 
Judge: 

This  matter  comes  before  me  on  the  report 
of  the  special  referee,  exceptions  thereto  by 
both  sides,  and  a  motion  made  by  the  Thomp- 
son heirs  in  the  original  cause  of  Bridgers  & 
McKeithan  Lumber  Company,  Plaintiff,  v.  Fan- 
nie M.  Thompson  et  al.,  to  open  said  judgment 
in  such  former  case.  The  action  here  is  for 
partition,  and  by  the  pleadings  as  originally 
framed  presented  a  two-sided  contest  between 
John  K.  Mclver  and  the  Thompson  heirs  on 
the  one  side,  and  the  Thompson  heirs  and  the 
Scott  Lumber  Company  on  the  other.  During 
the  pendency  of  this  action,  and  before  its  deci- 
sion by  the  referee,  the  Thompson  heirs  aban- 
doned their  contest  against  the  plaintiff,  John 
K.  Mclver,  thereby  narrowing  the  issues  to 
those  between  the  defendants,  the  Thompson 
heirs  and  the  Scott  Lumber  Company.    As  the 
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referee  rightly  says,  'Mn  Justice  to  the  plaintiff, 
J.  K.  Mclver/'  it  should  be  said  "that  the  tes- 
timony shows  that  there  was  no  basis  for  the 
allegation  made  in  the  answer  of  the  Thompson 
heirs,  that  there  should  be  an  accounting,  as 
no  money  went  into  his  hand  for  which  he  was 
liable  which  he  did  not  pay  over  to  them.  The 
testimony  further  shows  that  the  sale  about 
which  this  controversy  centers  was  negotiated 
by  GoL  H.  T.  Thompson,  the  father  of  the 
Thompson  defendants,  while  the  plaintiff  in 
this  case  was  living  in  Moultrie,  Ga.,  and  that 
he  had  nothing  to  do  with  the  sale,  further  than 
to  execute  a  deed  to  his  one-half  interest  in  re- 
mainder in  the  timber  in  order  to  pay  the  mort- 
gage on  the  place  for  which  he  and  others  were 
liable."  Here  I  refer  to  the  mortgage  to  L.  M. 
Davis. 

The  lands  involved  consist  of  about  8,000 
acres  in  Marlboro  county,  of  which  1,200  to  1,- 
500  acres,  most  of  it  in  swamp,  are  timber 

lands;  and  a  tract  of acres  in  the  county 

of  Chesterfield.  The  fee  to  both  these  tracts  is 
vested  the  one  half  in  John  K.  Mclver,  and  the 
other  half  in  equal  proportions  in  the  Thomp- 
son heirs;  but  the  issues  between  the  Thomp- 
son heirs  and  the  Scott  Lumber  Company  con- 
cern only  the  Marlboro  county  tract.  In  18— — , 
I.  D.  Wilson  and  his  wife,  then  the  owners  of 
the  Marlboro  county  lands,  conveyed  the  same 
by  deed  to  their  daughter,  Hannah  J.  Mclver, 
for  life,  and  at  her  death  to  her  children;  the 
child  or  children  of  a  deceased  child  to  repre- 
sent the  parent.  Hannah  J.  Mclver  had  two 
children,  to  wit,  John  K.  Mclver  and  Fannie 
Mclver.  Fannie  married  Henry  T.  Thompson, 
died  18  ,  leaving  four  children,  to  wit,  Fan- 
F^e,  Carrie,  Eliza,  and  Lucy— the  ones  mention- 
ed as  defendants  in  this  present  action  with  the 
other  defendant,  Scott  Lumber  Company, 
against  which  corporation  they  file  their  cross- 
action.  The  life  tenant,  Hannah  J.  Mclver, 
died  A.  D.  1916,  and  John  K.  Mclver,  her  child, 
is  still  living  and  is  the  plaintiff  in  this  action. 
Before  the  death  of  Fannie,  she,  her  mother, 
Hannah  J.  Mclver,  her  husband,  Henry  T. 
Thompson,  and  her  brother,  John  K.  Mclver, 
all  joined  in  the  execution  of  a  mortgage  to 
one  Mrs.  L.  M.  Davis.  Thereafter,  the  income 
of  the  family  being  small  and  less  than  its 
needs,  it  was  agreed  that  J.  K.  Mclver  should 
take  charge  of  the  place  and  farm  for  the  pur- 
pose and  benefits  of  the  family.  These  farm- 
ing operations  were  not  successful,  and  another 
mortgage  was  given  to  one  Salinas  &  Sons  to 
secure  the  said  advance  for  such  operations.  In 
1902  the  Brtdgers  &  McKeithan  Lumber  Com- 
pany made  a  contract  with  Hannah  J.  Mclver 
and  John  K.  Mclver  for  the  purchase  of  their 
rights  in  the  timber  on  the  lands,  and  received 
from  them  a  deed  to  such  interest  The  con- 
tract price  for  the  timber  on  the  entire  tract 
was  $l,6f>0.  At  the  times  of  this  contract  and 
the  deed  from  Hannah  J.  and  Jno.  K.  Mclver, 
Fannie  Thompson  was  dead,  so  that  it  became 
necessary  to  obtain  an  order  of  court  to  pass 
the  intere&t  of  her  children,  which  children 
owned  a  one-half  vested  interest  in  remainder 
in  said  lands  and  timber.  Jno.  K.  Mclver  and 
his  mother  made  deed  as  aforesaid,  and  a  suit 
was  brought  by  the  Bridgers  &  McKeithan 
Lumber  Company,  as  plaintiff,  by  their  attor- 
ney, T.  W.  Boucher,  now  deceased,  against  the 
four  children  of  Fannie  Thompson,  who  at 
the  time  were  all  minors,  alleging  the  deed  from 


Jno.  K.  Mclver  and  his  mother,  the  price  to 
be  paid,  $1,650;  that  such  was  the  fair,  market 
value  of  the  timber;  that  it  was  to  the  benefit 
of  the  minors  that  the  proposed  sale  be  made; 
that  the  adults  interested  were  satisfied  with 
the  price;  that  there  was  a  mortgage  on  the 
lands  that  must  be  paid;  and  ended  with  the 
usual  prayer  for  relief.  The  following  is  the  al- 
legation of  the  complaint  in  such  former  action 
with  which  the  Thompson  heirs  find  fault: 
"These  plaintiffs  are  informed  that  there  is  s 
mortgage  on  said  property,  the  same  havhig 
been  executed  by  the  life  tenant  and  remainder- 
men to  Mrs.  L.  M.  Davis,  during  the  lifetime  of 
Mrs.  Fannie  Mclver  Thompson,  and  that  a 
portion  of  said  purchase  money  is  to  be  used  in 
liquidating  said  mortgage.  The  plaintiff  further 
alleges  that  the  cash  paid  for  the  said  timber 
will  be  of  more  benefit  to  the  said  minors  than 
to  leave  the  said  timber  in  its  present  condi- 
tion; that  the  funds  so  paid,  reinvested,  win 
amount  to  more  than  the  value  of  the  timber  at 
the  time  they  arrive  at  full  age,  should  the  same 
increase  in  value." 

The  summons  and  complaint  in  the  original 
case  are  now  on  file,  recorded  and  attached 
thereto  is  the  usual  notice  to  minors,  except 
that  such  is  not  addressed  to  any  particular 
person,  or  persons,  while  the  return  of  serv- 
ice made  on  a  blank  form  on  the  back  of  tiie 
summons  refers  only  to  the  service  of  the  sum- 
mons and  complaint,  and  is  silent  as  to  the 
service  of  this  notice.     Service  is  accepted  on 
back  of  original  by  H.  T.  Thompson,  the  father 
of  the  children.    The  oldest  child,  Fannie,  be- 
ing the  only  one  over  14  years  of  age,  duly  pe- 
titioned for  the  appointment  of  H.  T.  Thomp- 
son, her  father,  as  her  guardian  ad  litem,  and 
the  father  petitioned  himself  for  his  own  ap- 
pointment as  guardian  ad  litem  for  his  other 
three  children.    He  was  accordingly  so  appoint-* 
ed,  and  the  case  was  referred  to  a  special  ref- 
eree, who  held  reference  and  reported  his  con- 
clusions of  law  and  facts.     The  referee  held 
that  $1,650  was  the  fair  market  value  of  the 
timber;  that  it  was  most  for  the  benefit  of  the 
minors  that  the  timber  be  sold;  that  the  plain- 
tiff should  have  20  years  within  which  to  re- 
move said  timber,  and  recommended  that  **tlie 
guardian  ad  litem,  who  is  the  father  of  the  de- 
fendants" (the  Thompson  heirs),  "be  authoriz- 
ed and  empowered  by  this  court  to  convey,  by 
way  of  deed,  to  the  Bridgers  &  McKeitiian 
Lumber  Company,  the  interest  of  said  remain- 
dermen in  tj^e  timber  on  the  terms  and  condi- 
tions mentioned  in  the  complaint,  and  that  upon 
the  payment  of  the  said  sum  of  $1,650  by  the 
Bridgers  &  McKeithan  Lumber  Company  to  the 
parties  in  interest  that  the  said  deed  be  deliv- 
ered.".   Judge   Klugh,  in  confirming  tliis    re- 
port, ordered  that  the  said  "Henry  T.  Thomp- 
son, Esq.,  guardian  ad  litem  of  the  infant  de- 
fendants,   Fannie    Mclver    Thompson,     £31ixa 
Cornelia  Thompson,  Lize  Clarkson  Thompson, 
and  Lucy  Mclver  Thompson,  be,  and  he  is  here- 
by, authorized  and  directed  to  execute  and  con- 
vey to  the  Bridgers  &  McKeithan  Lumber  Ck>m- 
pany,  a  corporation,  the  interest  of  the  defend- 
ants above  mentioned  as  remaindermen  in  the 
timber  on  all  the  lands  mentioned  and  describ- 
ed in  the  complaint  designated  and  known  as 
the  Red  Hill  Plantation,  in  Marlboro   connty, 
upon  the  said  Bridgers  &  McKeithan  Lnmber 
Company  paying  to  the  life  tenant  and  the  re- 
maindermen the  sum  of  $1,6501" 
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The  complaint  in  this  action  could  haye  been 
better    drawn,   could    have    set    out    that   the 
Thompson  heirs  had  only  a  one-half  interest  in 
remaixxder  and  asked  for  a  partition  of  the  $1,- 
650  and  a  determination  of  the  correct  propor- 
tions coming  to  the  said  children;    but  that  it 
did  not  do  so,  referred  to  the  trade  as  a  whole, 
and  alleged  all  facts  as  if  the  adults  who  had 
given  their  deed  were  also  before  the  court- 
certainly  constitutes  no  vice  in  the  pleadings 
or  judgment  and  cannot  go  to  the  question  of 
jurisdiction  as  claimed  by  the  Thompsons.    The 
complaint  did  not  ask   as   contended  by   the 
Thompson  heirs,  nor  was  it  so  construed  by 
the  court,  as  shown  by  its  final  order,  that  their 
money  be  taken  for  the  payment  of  the  debt  of 
others,  but  alleged  the  transaction  as  a  whole, 
and  stated  what  was  a  fact  that  there  was  a 
mortgage  on  the  lands  to  Mrs,  L.  M.  Davis  to 
be  paid  before  a  good  title  could  be  given.    This 
was  true,  and  Jno.  K.  Mdver  swore  that  he 
expected  to  get  none  of  the  money,  but  for  his 
portion  to  Se  paid  on  the  amount  due.     In 
fact,  the  referee,  and  certainly  the  circuit  judge, 
were  careful  to  protect  the  interest  of  the  re- 
maindermen and  to  provide  that  the  money  be 
paid  to  the  parties  in  interest,  or,  as  the  cir- 
cuit judge  decreed,  "to  the  life  tenant  and  the 
remaindermen."    There  is  nothing  in  the  judg- 
ment, or  in  the  record  of  the  case,  to  show  that 
it  was  contemplated  that  the  interest  of  the 
minors  should  be  taken  for  the  payment  of  the 
debts  of  others,  where  the  order  of  the  circuit 
judge  and  the  report  of  the  referee  is  conclu- 
sive that  the  intention  was  to  preserve  the 
interest  of  the  minors  in  the  proceeds  of  tim- 
ber sale,  and  that  their  interest  should  be  paid 
to  them.     As  held  by  the  referee,  the  circuit 
judge  could  do  nothing  else.     The  court  had 
jurisdiction,  all  parties  were  before  the  court, 
a  final  order,  from  which  there  was  no  appeal, 
was  issued,  and  the  case  has  remained  on  rec- 
ord for  18  years.    This  judgment  is.  a  verity, 
and  there  is  no  vice  therein,  and  is  a  judg- 
ment forever,  conclusive  as  to  all  issues  therein 
raised,  and  res  adjudicata  as  to  all  parties  be- 
fore the  court  on  all  such  matters.    It  has  been 
found  by  the  special  referee  that  the  $1,650 
was  at  the  time  a  full  and  fair  price  for  the 
timber.     I   concur  in   this   finding,  but   even 
if  such  were  not  so  (and  I  think  there  can  be 
no  two  opinions  in  regard  to  the  same  under 
the  testimony),  inadequacy  of  price  is  not  alone 
sofiScient  to  set  aside  a  judicial  sale.    I  do  not 
see  how  I,  acting  as  a  chancellor  in  a  court  of 
equity,  could,  under  all  the  facts  of  this  case, 
a^ree  to  reopen  the  judgment  at  this  time,  and 
this  regardless  of  the  fact  that  this  action  was 
becran  over  2  years  ago  when  the  Thompson 
heirs  stated  in  their  answer  to  the  complaint 
that  the  case  should  be  stayed  until  they  could 
make  a  motion  in  the  original  cause,  which  mo- 
tion they  failed  for  2  years  to  make,  and  while 
the   time  for  cutting  was  running  against  the 
Scott    Lumber   Company,   which   had  paid   its 
money  in  good  faith;    and  regardless,  also,  of 
the  fact  that  such  notice  in  the  original  cause, 
when    served,  was   served  only  on   the  Scott 
Lioxnber  Company  a  few  days  before  the  hear- 
ing  of  this  case  and  no  effort  was  apparently 
made    to  bring  in  the  Bridgers  &  McKeithan 
Lombcr  Company,  the  original  purchasers. 

I  hold  the  judgment  in  this  case  of  Bridg- 
ers A  McKeithan  Lumber  Company  v.  Fannie 
If.   Thompson  et  al.  is  good*  valid,  effectual. 
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f  and  subject  to  neither  direct  nor  collateral  at- 
tack. 

But  this  does  not  dispose  of  what  the  referee 
properly  terms  the  pivotal  point  in  the  case, 
that  is,  is  the  deed  from  H.  T.  Thompson,  as 
guardian  ad  litem  of  the  Thompson  heirs,  to 
the  lumber  company  valid?  On  all  other  ques- 
tions decided  by  the  referee  I  concur  in  his 
holdings  and  confirm  the  same  for  the  reasons 
given  by  him.  In  this  I  think  the  special  ref* 
eree  is  in  error,  and  so  hold. 

In  holding  that  this  deed  was  not  good,  the 
referee  bases  his  conclusions  on  the  undoubt- 
ed principle  of  law  that  where  "the  court  has 
made  an  order  of  sale,  of  which  a  notice  is 
to  be  given  by  advertising  for  a  given  time, 
such  direction  as  well  as  the  other  terms  be- 
come the  law  of  the  ease.  It  becomes  the  con- 
dition on  which  the  authority  is  to  be  exercised, 
the  nonperformance  of  which  wUl  destroy  the 
power.*'  I  have  considered  this  case  as  if  such 
principle  of  law  were  applicable  to  this  case, 
and  am  basing  my  conclusions  herein  on  such 
authority,  though  I  cannot  but  have  some 
doubt  whether  the  failure  to  advertise  for  21 
days,  or  the  failure  to  do  some  other  act,  could 
be  proven  afte]^  18  years  had  elapsed  against 
a  subsequent  innocent  purchaser  for  value  by 
evidence  extrinsic  of  the  records  under  which 
he  purchased.  The  referee  held  that  the  con- 
ditions precedent  to  the  making  of  the  deed  by 
the  guardian  ad  litem  were  not  complied  with 
because  the  money  was  not  paid  to  the  parties 
in  interest  in  said  suit;  that  is,  to  the  remain- 
dermen, the  Thompson  heirs,  as  provided  by 
the  order.  Was  it?  I  think  So,  and  must  so 
hold.  It  could  only  be  paid  into  court  or  to 
their  general  guardian. 

Henry  T.  Thompson  was  the  general  guard- 
ian of  his  four  chOdren,  regularly  appointed  by 
the  judge  of  probate  for  Darlington  county  in 
1898,  qualified,  gave  bond,  and  has  never  been 
discharged.  His  eldest  daughter,  the  only  one 
who  testified  in  this  case,  swore  that  he  was 
their  guardian,  that  she  knew  it,  but  had  never 
called  on  him  for  an  accounting.  The  records 
do  not  show  how  the  money  was  applied,  ex- 
cept for  $774  paid  into  court  and  practically 
all  applied  to  the  Davis  mortgage,  the  only  one 
mentioned  in  the  complaint.  The  deed  from 
Henry  T.  Thompson,  as  guardian  ad  litem,  ac- 
knowledged receipt  of  the  payment  of  the  full 
amount,  and  he  was  enjoined  by  the  order  of 
the  court  in  this  very  case  not  to  make  the 
deed  until  the  money  had  been  paid  to  these 
minors.  Mr.  Bouchier  is  dead.  Mr.  McKeithan, 
the  president  of  the  Bridgers  &  McKeithan 
Lumber  Company  at  the  time  of  the  transac- 
tion, testified  as  to  how  he  thought  the  money 
had  been  applied;  but  his  statements  are  con- 
tradictory, though  he  seems  certain  that  to 
whomsoever  the  check  might  have  been  made 
payable  it  was  delivered  to  Henry  T.  Thompson, 
who,  with  his  children,  were  living  at  the  time 
in  Darlington  with  Hannah  J.  Mclver,  the  life 
tenant.  Mr.  McKeithan  is  a  resident  of  Dar- 
lington county.  Henry  T.  Thompson,  in  such 
county,  was  appointed  and  there  qualified  as  the 
general  guardian  of  his  four  children.  Mr. 
Bouchier  attended  to  the  suit  in  Marlboro  coun- 
ty, and  it  is  doubtful  whether  the  plaintiff  ever 
saw  any  of  the  papers  in  the  original  suit  oth- 
er than  his  original  complaint,  yet  the  referee 
holds  that  because  in  his  applicatioh  to  be  ap- 
pointed the  guardian  ad  litem  in  this  suit  ho 
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stated  they  had  no  general  guardian,  that  the 
Bridgers  &  McKeithan  Lumber  Company  dealt 
with  him  as  guardian  ad  litem  alone.  It  seems 
to  me  that  the  facts  are  the  other  way.  Fannie 
Thompson  also  stated  in  her  petition  for  the 
appointment  of  a  guardian  ad  litem  that  she  had 
no  general  guardian,  but  testified  that  she  knew 
her  father  was  her  guardian  and  her  father  a 
lawyer;  both  the  natural  and  legal  guardian 
of  his  children,  and  their  guardian  ad  litem  in 
this  case,  the  man  who  negotiated  the  entire 
trade,  closed  it  up,  represented  his  children, 
lived  with  the  life  tenant,  the  man  who  was 
liable  on  the  Davis  mortgage,  did  not  appear  as 
a  witness.  He  who,  above  all  others,  would 
know  as  to  the  application  of  the  funds,  how 
he  dealt  and  was  dealt  with;  he  who  apparent- 
ly furnished  letters  to  his  children  to  use  in 
their  cross-action  against  Jnow  K.  Mdver, 
which  cross-action  they  abandoned;  he  who  un- 
der his  hand  and  seal  acknowledged  the  re- 
ceipt of  the  money  and  caused  such  receipt  to 
be  spread  on  the  records  of  Marlboro  county 
after  having  been  directed  to  do  so  only  after 
the  money  had  come  into  his  hands,  or  the 
hands  of  others  as  the  guardian  of  his  children 
— does  not  appear  to  testify  in.  the  suit  of  his 
children  when  it  is  only  reasonable  to  believe 
that  he  was  familiar  with  every  detail  of  it, 
must  have  realized  the  importance  of  his  tes- 
timony and  had  full  opportunity  to  find  out 
that  Mr.  McKeithan  had  testified  that  the 
money  or  check  had  been  turned  over  to  him. 
Yet,  Col.  Thompson,  who  did  not  testify,  is  a 
licensed  attorney  and  living  in  the  state  of 
South  Carolina.  We  are  in  equity.  Persons 
coming  in  this  court  must  do  so  with  clean 
hands.  The  one  person  who  could  set  at  rest 
all  questions  as  to  who  he  dealt  and  was  dealt 
with  refuses,  or  fails,  to  be  sworn  as  to  his  re- 
lations in  a  fiduciary  capacity  with  his  own  chil- 
dren. Even  if  it  were  a  fact  that  he  stood  by 
and  approved  the  application  of  this  money 
which  was  in  his  hands  and  under  his  control, 
and  allowed  it  to  be  diverted  and  paid  on  the 
debts  of  others,  I  could  not  escape  the  conclu- 
sion that  he,  as  their  father,  their  natural  and 
legal  general  guardian,  intended  to  assume,  and 
did  thereby  assume,  the  obligation  to  account 
to  his  children  for  such  fund,  and  perhaps  has 
accounted  by  expenditures  from  his  own  funds 
for  their  benefit  for  all  so  received.  But  being 
satisfied  as  I  am  that  the  purchase  price  was 
paid  by  the  purchasers  to  Henry  T.  Thompson, 
the  natural  guardian,  the  general  guardian, 
and  the  guardian  ad  litem  of  his  children,  the 
Thompson  heirs,  and  that  the  terms  of  the 
order  have  been  complied  virith,  I  could  not  feel 
justified  in  refusing  to  confirm  the  said-  sale, 
and  the  same  is  hereby  confirmed. 

The  Scott  Lumber  Company  are  subsequent 
purchasers.  They  purchased  only  after  an  ex- 
amination of  the  records.  Some  faith  and  cred- 
it must  be  given  to  the  records  provided  by  the 
Legislature  and  the  judgments  of  the  courts  of 
this  state.  I  hold  that  the  Scott  Lumber  Com- 
pany are  subsequent  purchasers  for  value,  that 
the  money  was  paid  in  accordance  with  the 
conditions  of  the  former  order,  and  that  the 
deed  from  Henry  T*  Thompson  to  the  Scott 
Lumber  Company  is  good  and  valid. 

But  even  if  I  am  wrong  in  this,  how  can  it 
be  said  that  the  judgment  in  the  case  of  the 
Bridgers  &  McKeithan  Lumber  Company  v. 
Fannie  M.  Thompson  et  al.  is  not  good?    The 


only  thing  about  it  and  the  entire  transaction 
that  can  be  even  assailed  is  the  deed.  The  judg- 
ment is  res  adjudicata  as  to  all  matters  raised, 
passed  on,  or  determined.  The  terms  of  Judge 
Klugh's  order  are  specific.  The  guardian  was 
authorized  and  also  directed  to  execute  a  proper 
deed  to  the  Bridgers  &  McKeithan  Lumber 
Company.  Under  such  order  it  was  the  duty 
of  Thompson,  as  guardian  ad  litem,  to  execute 
and  convey  the  interest  contemplated  in  the  or- 
der, by  a  proper  deed,  and  not  to  deliver  the 
deed  before  the  payment  to  the  proper  party. 
Until  this  was  done  the  Bridgers  &  McKeithan 
Lumber  Company  could  not  be  forced  to  pay. 
If  payment  was  not  made  properly,  it  was  be- 
cause of  an  honest  mistake  on  their  part,  and 
as  was  said  in  the  case  of  Tompkins  v.  Tomp- 
kins, 39  S.  C.  537, 18  S.  E.  233,  relied  on  by  the 
Thompson  heirs: 

"Now,  if  there  is  one  thing  over  others  in 
our  system  of  jurisprudence  that  merits  the 
commendation  of  all,  it  must  be  the  flexibility  of 
the  principles  adopted  by  courts  of  equity,  by 
which  they  are  made  to  subserve  the  needs  of 
each  particular  case.  Ought  not  those  princi- 
ples to  be  applied  here?  It  seems  so  to  us. 
Under  our  law,  William  Parks,  by  being  a  suc- 
cessful bidder  at  the  sale  provided  for  by  a  de- 
cree in  this  cause,  has,  to  a  certain  extent,  be- 
come a  party  to  this  action.  His  money  has 
been  paid  into  court  and  used  for  the  purposes 
of  this  action,  under  an  honest  mistake,  it  is 
true.  Only  one  party  seeks  any  relief  against 
him.  The  circuit  judge  orders  a  new  sale,  with- 
out any  provision  being  made  for  his  (Parks') 
protection.  This  is  error,  and  must  be  recti- 
fied." 

And  in  this  case  just  cited  the  Supreme  Court 
went  as  far  as  it  could  possibly  go  to  protect 
the  purchaser.    The  only  reason  that  the  sale 
was    not    confirmed    without    a    farther    sale 
was  that  the  statute  and  the  order  required  a 
notice  of  21  days,  and  the  purpose  of  the  sale 
by  such  method  and  at  public  auction  was  man- 
datory to  fix  the  price.    Here  not  only  was  the 
statute  not  mandatory,  but  $1,650  was  the  only 
price  that  could  be  obtained,  or  that  could  be 
paid  because  that  was  and  is  res  adjudicata  as 
to  the  parties,   and  the  infants  could  receive 
their  portion  thereof  and  none  other.    Under  no 
view   of    the   case   could    the   portion   of   the 
Thompson  heirs  have  been  more  than  one-half, 
or  $825.     As  stated  before,  resale  cannot  be 
ordered,  for  the  price  has  been  adjudicated  as 
well  as  the  fact  that  the  conveyance  must  be 
by  private  sale  and  to  a  particular  person,  a 
party  to  the  original  action  who  acquired  righta 
thereof   and    whose    rights    were   adjudicated. 
The  only  thing  the  Thompson  heirs  could  now 
do  would  be  to  object  to  the  confirmation  of 
the   sale — there    having   been   no   confirmation 
thereof  to  this  day.    The  case  of  Tompkins  ▼. 
Tompkins,  supra,  is,  indirectly,  authority  also 
for  this.    They  are  in  a  court  of  equity  and  yet, 
instead  of  following  this,  the  proper  procedure, 
they  seek  to  obtain  all  of  the  benefits  and  im- 
pose upon  the  successor  in  title  to  the  Bridgers 
&,  McKeithan  Lumber  Company  all  of  the  hard- 
ships of  the  case.    If  the  matter  were  no^ir  be- 
fore me  on  objection  of  the  Thompson    heirs 
to  the  confirmation  of  the  sale,  I  do  not  see 
how,  as  a  chancellor  in  a  court  of  equity,  even 
if  the  terms  of  the  order  in  this  former  case 
had  not  been  complied  with,  and  the  money  had 
not  been  paid  because  of  an  honest  mistake. 
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anything  could  be  done  other  than  to  require 
the  execution  of  another  deed  to  the  Scott  Lum- 
ber Company  upon  the  payment  of  the  sum  of 
1825  with  legal  interest  thereon  from  the  date 
of  the  execution  of  the  other  deed.  But  being 
satisfied  as  I  am  that  the  purchase  price  was 
paid  by  the  purchaser  to  Henry  T.  Thompson, 
the  natural,  the  general  guardian,  and  the 
guardian  ad  litem  of  the  Thompson  heirs,  and 
that  the  terms  of  the  order  have  been  complied 
with,  I  confirm  the  said  sale. 

The  plaintiflTs  complaint  prays  that  the  parti- 
tion of  the  lands  be  had  in  such  way  as  to  por- 
tion both  the  tracts  of  land  and  timber  in  equal 
parts  between  the  plaintiff  and  the  defendants 
Thompson.  Under  the  facts  and  holdings 
herein  it  is  dear  that  the  plaintiff  is  entitled  to 
such  partition. 

It  is  therefore  ordered,  adjudged,  and  decreed 
that  a  writ  of  partition  do  issue  from  this  court 
in  the  usual  form  directed  to  five  commissioners 
to  be  chosen  in  the  usual  way,  that  is  to  say, 
two  by  the  plaintiff,  two  by  the  defendants 
Thompson,  and  one  by  the  clerk  of  the  court; 
and  that  said  conmiissioners  do  proceed  with 
calling  to  their  assistance  a  surveyor,  if  one 
be  necessary,  and  divide  the  tract  of  land  in 
Marlboro  county  into  two  equal  parts,  regard 
being  had  to  the  value  of  the  land  without  tim- 
ber, and  not  as  to  quantity;  and  that  the  tract 
of  land  in  Chesterfield  county  be  divided  into 
two  equal  parts  in  the  same  mode  and  manner, 
and  that  they  set  apart  and  allot  to  the  plain- 
tiff the  one  half  of  each  of  the  tracts  of  land, 
and  to  the  defendants  Thompson  the  other  half 
of  the  two  tracts  of  land. 

Ordered,  further,  that  in  making  snch  parti- 
tion of  the  said  lands  that  the  partition  be 
made  in  such  way  as  to  divide  both  the  arable 
and  the  timbered  lands  In  equal  proportions 
in  so  far  as  the  same  is  practicable. 

Ordered,  farther,  the  fee  of  the  special  referee 
which  I  fix  at  ^400,  be  paid  one  half  by  the 
Scott  Lumber  Company  and  the  other  half  by 
the  Thompson  heirs;  and  that  all  other  costs 
be  paid  by  the  three  parties  in  equal  propor- 
tions, the  Thompson  heirs  being  collectively  re- 
ferred to  as  one  party.  I  tax  the  two  defend- 
ants with  the  referee's  costs,  inasmuch  as 
they  alone  are  directly  concerned  in  the  issues 
snbmitted  to  him. 

Bxceptiona. 

(1)  The  court  erred  in  not  opening  and  set- 
ting  aside  the  judgmexrt  and  sale  when  it  ap- 
peared that  the  purpose  of  the  action  was  to 
sell  the  property  of  the  infant  defendants  and 
apply  the  proceeds  to  debts  of  others,  and  that 
they  were  so  applied,  and  when  there  appeared 
no  adequate  reason  for  the  sale,  and  it  appear- 
ed to  be,  and  was,  detrimental  to  the  interest 
of  the  defendants,  and  the  court  had  no  power 
or  jurisdiction  to  render  such  decree. 

(2)  The  court  erred  in  not  opening  and  set- 
Ung  aside  the  judgment  and  sale  when  it  ap- 
peared that  the  appointment  of  the  guardian 
ad  litem  was  irregular,  and  that  substantial 
injustice  was  done  to  the  infant  defendants. 

(3)  The  court  erred  in  holding  that  the  money 
to  be  paid  was  a  full  and  fair  price  for  the  in- 
fants* property. 

(4)  The  court  erred  in  not  setting  aside  the 
iudgment  and  sale,  when  no  provision  was  made 
for  the  division  of  the  proceeds  nor  for  the 
preservation  of  the  property  of  the  infant  de- 
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fendants,  and  that  it  was  intended  that  the  pro- 
ceeds were  to  be,  and  they  were  actually  de- 
voted to  paying  obligations  which  the  defend- 
ants were  not  concerned  in,  and  that  the  infant 
defendants  got  no  part  of  the  proceeds. 

(5)  The  court  erred  in  not  setting  aside,  but, 
on  the  contrary,  in  confirming  the  deed,  when 
the  conditions  precedent  to  the  power  to  exe- 
cute it  prescribed  by  the  decree,  were  not  com- 
plied with,  and  when  it  was  based  on  a  void 
judgment  and  was  not  executed  as  required 
by  the  judgment 

(6)  The  Court  erred  in  overruling  the  finding 
of  the  referee  that  before  the  deed  to  the  plain- 
tiff, lumber  company,  could  be  affirmed,  they 
must  have  paid  the  parties  in  interest,  and  in 
setting  it  aside  when  it  appeared  that  they 
had  not  done  so. 

(7)  His  honor  erred  in  holding,  if  he  meant 
so  to  hold,  that  J.  K.  Mclver  paid  the  Baker 
mortgage. 

(8)  His  honor  erred  in  holding  that  the  Sa- 
linas mortgage  was  incurred  for  the  benefit  of 
the  family  with  the  inference  that  it  was  for 
the  infant  defendants,  when  there  is  no  testi- 
mony on  which  to  base  such  a  holding. 

(9)  His  honor  erred  in  overruling  the  holding 
of  the  referee  that  the  lumber  company  did  not 
deal  with  Col.  H.  T.  Thompson  as  guardian  ad 
litem,  and  that  he  was  functus  officio. 

(10)  His  honor  erred  in  holding  that  the  ap- 
pellants did  not  come  into  court  with  dean 
hands,  because  OoL  Thompson  did  not  testify  in 
the  case. 

(11)  His  honor  erred  in  holding  that  if  Col. 
Thompson  stood  by  and  allowed  funds  of  the 
infant  defendants  to  be  diverted  to  the  debts 
of  others,  it  must  be  Inferred  that  he  intended 
to  account  to  the  infants,  and  that  therefore 
they  are  bound,  when  sucli  is  not  the  law,  and 
the  testimony  is  that  he  did  not  have  control 
of  any  such  funds,  and  the  lumber  company  was 
charged  with  the  payment  thereof  to  the  parties 
in  interest. 

(12)  His  honor  erred  in  holding  that  the  pred- 
ecessors of  Scott  Lumber  Company  failed  to 
pay  the  money  decreed  to  be  paid  as  a  preced- 
ent condition  under  a  mistake  when  there  is  no 
evidence  thereof. 

(13)  His  honor  erred  in  holding  that  it  would 
be  equitable  to  order  the  conveyance  now  upon 
payment  to  appellants  of  $825,  when  not  only 
was  this  question  not  before  him,  but  it  would 
be  inequitable — more  than  a  reasonable  time 
having  elapsed. 

(14)  His  honor  erred  in  holding,  if  he  meant 
to  hold,  that  the  Scott  Lumber  Company  was  a 
subsequent  purchaser  without  notice,  when 
they  knew,  or  should  have  known,  all  the  facts, 
and  that  the  purchase  money  had  not  been  paid 
to  the  infants. 

(15)  His  honor  erred  in  not  holding  that  the 
granting  of  railroad  privileges  at  all  was  void, 
because  it  went  beyond  the  scope  of  the  action, 
and  was  without  consideration. 

(16)  He  further  erred  in  holding  that  the 
right  to  build  more  than  one  railroad  was  in 
fact  allowed  in  the  decree  or  granted  by  the 
deed. 

(17)  He  erred  in  overruling  the  referee's  rec- 
ommendation as  to  partition,  and  in  requiring 
the  Marlboro  land  to  be  divided  in  two  parts, 
without  regard  to  the  value  of  the  timber,  when, 
even  if  appellants'  claim  that  the  deed  to  the 
lumber  company  ia  void  is  not  sustained,  atill 
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there  Is  no  question  that  there  are  five  tenants 
in  common  in  the  land,  and  there  is  timber  on 
the  land  owned  by  all  of  said  tenants,  and  that 
as  to  the  Chesterfield  land  there  is  no  question 
of  the  timber  belonging  to  any  one  else. 

McColl  ft  Stevenson,  of  Bennett8vllle»  for 
appellants. 

Townsend  ft  Rogers  and  S.  S.  Tison,  all 
of  Bennettsville,  and  W.  P.  Pollock,  of 
Cheraw,  for  respondent. 

GARY,  G.  J.  The  facts  herein  are  fully 
stated  in  the  decree  of  his  honor  the  circuit 
judge,  which,  together  with  the  exceptions, 
will  be  reported. 

The  appellants  also  made  a  motion  in  the 
original  cause  to  open  the  Judgment  and  set 
aside  the  sale,  which  motion  was  heard  by 
his  honor.  Judge  Wilson,  at  the  same  time 
he  heard  the  present  case,  and  refused. 

The  first  question  we  will  consider  is 
whether  there  was  error  in  refusing  said 
motion. 

In  his  decree  his  honor,  the  drcuit  Judge, 

''The  only  thing  the  Thompson  heirs  could 
now  do  woold  be  to  object  to  the  confirmation 
of  the  sale— there  having  been  no  confirmation 
thereof  to  this  day.  *  *  •  Being  satisfied  as 
I  am  that  the  purchase  price  was  paid  by  the 
purchasers  to  Henry  T.  Thompson,  the  natural, 
the  general  guardian,  and  the  guardian  ad  li« 
tern  of  the  Thompson  heirs,  and  that  the  terms 
of  the  order  have  been  complied  with,  I  confirm 
the  said  sale.'' 

[1,  2]  His  honor,  the  circuit  Judge,  very 
properly  considered  the  motion  upon  the 
merits.  When  a  sale  of  land  is  ordered  by 
the  court,  it  is  the  duty  of  the  person  em- 
powered by  it  to  execute  the  deed,  to  file  a 
report  of  sale,  showing  that  he  has  complied 
with  the  requirements  of  the  order.  It  is 
then  necessary  that  there  should  be  an  order 
of  the  court  confirming  the  report  of  sale. 
It  is  the  order  of  confirmation  that  gives 
validity  to  the  deed.  Until  these  several 
steps  are  taken,  the  proceedings  do  not  be- 
come res  adjudlcata,  so  as  to  prevent  parties 
to  the  action  from  interposing  objections  to 
the  confirmation  of  the  sale.  Kibler  v.  Mc- 
Ilwain,  16  S.  C.  650.  "The  order  of  conflr* 
mation  gives  to  the  sale  the  Judicial  sanction 
of  the  court,  and  when  made  it  relates  back 
to  the  time  of  the  sale  and  cures  all  defects 
and  irregularities,  except  those  founded  on 
one  of  Jurisdiction  and  fraud."  Gonnor  v. 
McCoy,  83  S.  O.  165,  65  S.  B.  257. 

While  we  recognize  the  fact  that  his  honor, 
the  circuit  Judge,  had  the  power  and  author- 
ity, and  that  it  was  indeed  his  duty,  to  con- 
sider the  merits  of  the  motion,  we,  however, 
are  not  satisfied  with  his  conclusion  that  the 
sale  should  be  confirmed.  OoL  Henry  T. 
Thompson,  the  father  of  the  appellants,  rep- 
resented them  as  their  guardian  ad  litem. 

[3,  4]  The  law  as  to  the  duty  of  a  guardian 
ad  litem  is  thus  stated  in  22  Gyc.  662 : 


^  'The  duty  of  a  guardian  ad  litem  or  next 
friend  is  to  look  after  the  infant's  interest  and 
to  act  for  him  in  all  matters  relating  to  the 
suit  as  he  might  act  for  himself  if  he  were  of 
capacity  to  so  do.  The  guardian  ad  litem  should 
make  a  defense  of  the  interests  of  the  infant 
as  vigorous  as  the  nature  of  the  case  wUl  ad- 
mit. His  duty  requires  him  to  acquaint  him- 
self with  the  rights,  both  legal  and  equitable, 
of  his  wards,  and  take  all  necessary  steps  to 
defend  and  protect  them,  and  to  submit  to  the 
court  for  its  consideration  and  decision  every 
question  involving  the  rights  of  the  infant  af- 
fected by  the  suit.  If  in  consequence  of  the 
culpable  omission  or  neglect  of  the  guardian  ad 
litem  the  interests  of  the  infant  are  sacrificed, 
the  guardian  may  be  punished  for  his  neglect, 
as  well  as  made  to  respond  to  the  infant  for 
the  damage  sustained." 

This  language  is  quoted  with  approval  in 
Gagle  y.  Schaefer.  115  S.  G.  89,  KMk  S.  E. 
821,  in  which  Mr.  Justice  Hydrick,  who  de- 
livered the  opinion  of  the  court,  said: 

"In  failing  to  perform  their  duty  to  defend 
the  action  in  behalf  of  their  wards  the  guardian 
ad  litem  of  the  infant  defendants  and  their  tes- 
tamentary trustee  were  both  guilty  of  culpable 
negligence,  which  would  have  subjected  them 
to  liability  to  their  wards  if  any  damage  had 
resulted.  A  notion,  which  is  entirely  errone- 
ous, seems  to  be  prevalent  that  a  guardian  ad 
litem  for  infant  defendants  fully  performs  his 
duty  when  he  files  a  formal  answer,  submitting 
their  rights  to  the  protection  of  the  court." 

Paragraph  5  of  the  complaint  in  the  former 
action  is  as  follows: 

'That  Mrs.  Hannah  MclTsr,  the  life  tenant, 
and  her  son,  John  K.  MdTer,  one  of  the  re- 
maindermen, have  entered  into  a  contract  to 
sell  to  the  plaintiff  all  the  timber  on  the  tract 
above  described,  but  these  plaintlifs  are  advised 
that  they  are  unable  to  make  a  good  title  to 
said  timber,  without  the  aid  of  this  honorable 
court,  as  the  defendants  abOTO  named  also  ba^e 
an  interest,  and  are  minors  under  the  age  of 
21  years,  and  cannot  execute  a  title.  That 
these  plaintiffs  have  agreed  to  pay  for  said 
timber  $1,660  in  cash,  upon  the  condition  that 
they  are  given  20  years  in  which  to  remove  the 
timber  off  said  land." 

Paragraph  7  of  that  complaint  alleges : 

''These  plaintiffs  are  informed  that  there  is 
a  mortgage  on  said  property,  the  same  having 
been  executed  by  the  life  tenant  and  remainder- 
men to  Mrs.  L.  M.  Davis  during  the  lifetime 
of  Mrs.  Fannie  Mclver  Thompson,  and  that 
a  portion  of  said  purchase  money  is  to  be  used 
in  liquidating  said  mortgage." 

We  desire  to  call  special  attention  to  this 
statement  of  facts  in  the  decree  of  his  bonor. 
Judge  Wilson: 

''The  life  tenant,  Hannah  J.  Mclver,  died  A. 
D.  1916,  and  John  K.  Mclver,  her  child,  is 
still  living,  and  is  plaintiff  in  this  action.  Be- 
fore the  death  of  Fannie,  she,  her  mother,  Han- 
nah J.  Mclver,  her  husband,  Henry  T.  Thomp- 
son, and  her  brother,  Jno.  K.  Mclver,  all  join- 
ed in  the  execution  of  a  mortgage  to  one  Mrs. 
L.  M.  Davis." 
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It  will  be  obserred  that  the  complaint  oml^ 
ted  the  fact  that  CoL  Henry  T.  Thompson 
also  Joined  in  the  execution  of  the  mortgage. 
There  was,  also,  another  mortgage  on  the 
property,  which  is  mentioned  in  Judge  Wil« 
son's  decree. 

The  testimony  satisfies  us  that  the  follow- 
ing are  the  facts  in  the  case: 

(1)  That  it  was  not  the  intention  of  any 
of  the  parties  to  the  former  action  that  the 
infant  defendants  were  to  receive  any  money 
or  benefit  whaterer  trom  the  sale  of  the 
timber. 

(2)  That  it  was  the  intention  of  the  parties 
that  the  proceeds  arising  from  the  sale  of  the 
timber  was  to  be  used  in  satisfaction  of  the 
indebtedness  incurred  by  the  mortgage  above 
named,  for  which  the  infant  remaindermen 
were  in  no  wise  liable. 

(8)  That  the  rights  of  the  infants  were  not 
protected  in  the  manner  required  by  law. 

[6]  We  call  attention  to  this  statement  in 
the  decree  of  Judge  Wilson : 

"The  Scott  Lumber  Company  are  subsequent 
purchasers.  They  purchased  only  after  an  ex- 
amination of  the  records.  Some  faith  and  cred- 
it must  be  given  to  the  records  provided  by  the 
Legislature,  and  the  Judgments  of  the  courts 
of  this  state.  I  hold  that  the  Scott' Lumber 
Company  are  subsequent  purchasers  for  val- 
ue, that  the  money  was  paid  in  accordance  witii 
the  conditions  of  the  former  order,  and  that 
the  deed  from  Henry  T.  Thompson  to  the  Scott 
Lumber  Company  is  good  and  Tslid.** 

As  the  Scott  Lumber  Company  purchased 
"only  after  an  examination  of  tiie  records," 
and  as  the  records  did  not  show  that  the 
sale  made  by  OoL  Henry  T.  Thompson  had 
been  confirmed,  it  (the  Scott  Lumber  Com- 
pany) is  not  entitled  to  the  protection  of  a 
purchaser  for  valuable  consideration  without 
notice.  Furthermore,  the  recitals  In  the 
deed  to  its  grantors  under  which  it  holds 
were  gnffldent,  at  least,  to  put  the  Scott 
Lumber  Company  upon  inquiry. 

This  practically  disposes  of  all  the  excep- 
tions. 

The  judgment  of  the  drcuit  court  is  re- 
versed, and  the  case  remanded  to  that  court 
tor  the  purpose  of  carrying  into  efTect  the 
conclusions  herein  announced. 

WATTS  and  COTHRAN,  JJ.,  concur. 
FRASER,  J.,  disqualified  on  account  of 
relationship  to  certain  of  the  parties. 
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JIMERSON  V.  TINCHER. 

(Supreme  Court  of  Appeals  of  West  Virginia* 

Sept.  18, 1921.) 

(8yllabu9  by  the  Oowrt.) 

I.  Detinae  «3» I— Appropriate  aoClon  to  raoev* 
or  personal  proper^  proovrsd  by  fraud. 

I^etinue  Is  an  appropriate  action  to  recover 
personal  property  from  one  who  has  procured 
it  by  fraud. 


2.  Detliue  ^ss>(^— Owner  of  personal  proper^ 
may  recover  It  from  party  procuring  It  and 
In  possession  through  fraudulent  oontract  of 
sale. 

An  owner  of  personal  property  may  main- 
tain an  action  of  detinue  to  recover  the  same 
from  one  who  has  procured  it  by  means  of  a 
fraudulent  contract  of  sale,  at  least  so  long  as 
such  property  remains  in  the  possession  of 
the  party  guilty  of  the  fraud. 

3.  Appearance  ^=»9(4),  24(1,1 1  )-*Delendant 
demurring  to  declaration  makes  general  ap- 
pearance, and  waives  defeots  in  summons  or 
return  of  service. 

A  defendant,  by  demurring  to  a  dedarationt 
makes  a  general  appearance  thereto,  and  there- 
by waives  any  defects  or  irregularities  in  the 
summons,  or  the  return  of  service  thereof. 

Case  Certified  from  Circuit  Court,  Cabell 
County. 

Action  by  Deo  Jimerson  against  Ralph 
Tincher,  in  detinue,  demurrer  to  declaration, 
and  motion  to  quash  summons  overruled,  and 
case  certified.  Overruling  of  demurrer  and 
motion  to  quash  affirmed. 

Samuel  Biem  and  John  B.  Biscoe,  both  of 
Huntington,  for  plaintiff. 

RITZ,  P.  The  circuit  court  of  Cabell  coun- 
ty, having  overruled  a  demurrer  to  the  dec* 
laration  in  this  action  of  detinue,  as  well  as 
a  motion  to  quash  the  summcms,  certified  the 
questions  arising  upon  said  demurrer  and 
said  motion  to  this  court  for  its  oplnloii 
thereon. 

The  suit  has  for  its  purpose  the  recovery 
of  the  possession  of  an  automobile  which  it 
Is  daimed  the  defendant  procured  from  the 
plaintiff  throiigh  fraudnloit  repreeentattouA 
and  practices.  TbB  declaration  alleges  thai 
<m  the  27th  of  ICarch,  ld20,  plaintiff  deUv- 
ered  to  the  defendant  the  automobile  in  ques*^ 
tion  upon  what  purported  to  be  a  sale  by 
the  said  plaintiff  to  one  S.  R.  Chittam,  of 
the  city  of  Charleston;  that  the  defendant 
represented  to  the  plaintiff  that  he  was  au- 
tSioriaeed  by  Chittam  to  purdbase  the  automo- 
bile for  him  for  the  sum  of  $l,700t,  and  deliv- 
ered to  the  plaintiff  the  check  of  Chittam 
for  that  amount  in  payment  therefor,  whidi 
check  was  accepted  and  a  biU  of  sale  execut- 
ed by  the  plaintiff  to  the  said  S.  R.  Chittam, 
and  the  automobile  delivered  to  the  defend- 
ant; that  at  the  instigaticm  and  request  of 
the  said  defendant  plaintiff  indorsed  the  said 
$1,700  check  of  Chittam  over  to  the  defendant 
in  order  that  the  defendant  might  procure 
for  the  plaintiff  certain  mineral  leases  which 
the  plaintiff  desired,  and  which  the  defend- 
ant undertook  to  procure;  that  the  said 
$1,700  check  was  immediate  redelivered  to 
the  said  S.  R.  Chittam,  and  was  not  used  by 
the  said  defendant  for  the  purpose  for  which 
it  was  delivered  to  him  by  the  plaintiff ;  that 
the  defendant  never  procured  said  mineral 
leases  for  the  plaintiff;  that  the  automobile 


^s»For  other  cases  see  same  toplo  and  KBT-NUUBBR  In  aU  Key-Numbered  Digests  and  Indejies 
106  S.B.— 27 


418 


108  SOUTHEASTERN  EBPORTEB 


(W.Va. 


remained  in  the  possession  of  the  defendant, 
Chittam  never  having  taken  possession  there- 
of, and  that  the  defendant  had  no  authority 
from  Chittam  to  purchase  said  automobile 
for  him,  and  that  all  of  his  acts  and  prac- 
tices above  indicated  were  fraudulent,  and 
for  the  purpose  of  securing  plaintiff's  auto- 
mobile for  his  own  use  without  paying  there- 
for. 

[1,2]  If,  as  Is  averred  and  necessarily  in- 
ferred from  the  allegations  of  the  declara- 
tion, the  defendant  falsely  represented  him- 
self to  be  purchasing  the  automobile  for 
Chittam,  and  fraudulently  procured  the  re- 
turn of  the  purchase  price  to  himself,  and 
made  the  other  representaticMis  referred  to 
for  the  purpose,  as  alleged,  of  procuring 
plaintiff's  automobile  without  paying  for  it, 
he  was  guilty  of  the  commission  of  a  fraud 
upon  the  plaintiff's  rights,  and  of  course  up- 
on the  discovery  of  this  fraud  plaintiff  could 
rescind  the  contract  and  demand  the  return 
of  his  property,  and  that  is  what  he  did.  In 
case  of  a  refusal  to  deliver  the  same,  detinue 
is  an  appropriate  acticm  to  recover  the  specific 
property.  It  is  universally  held  that  detinue 
will  lie  to  recover  specific  personal  property 
obtained  from  the  owner  by  any  sort  of 
fraudulent  device  or  misrepresentation,  at 
least  so  long  as  it  remains  in  the  possession 
of  the  party  guilty  of  the  fraudulent  practice. 
18  C.  J.  pp.  »d4,  9»5 ;  »  R.  C.  L.  tit.  "Detinue," 
S  4;  Morrison,  Herrlman  &  Co.  v.  Adoue  ft 
Loblt,  76  Tex.  256,  13  S.  W.  166;  Reid.  Mur- 
doch: ft  Fisher  v.  Cowduroy,  79  Iowa,  169,  44 
N.  W.  851,  18  Am.  St.  Rep.  359;  Blake  v. 
Blackley,  109  N.  C.  257,  13  S.  E.  786,  26 
Am.  St  Rep.  566;  Myers  v.  Friend  ft 
Scott,  1  Rand.  (22  Va.)  12;  Southern  Hard- 
ware ft  Supply  Co.  V.  Lester,  166  Ala.  86,  52 
South.  328;  Mansell's  Adm'r  v.  Israel,  3 
Bibb  (Ky.)  610;  Sleeper  v.  Davis,  64  N.  H. 
69,  6  Ati.  201,  10  Am.  St  Rep.  377.  If  the 
defendant  procured  this  property  in  the  man- 
ner indicated  above,  that  is,  by  falsely  repre- 
senting that  he  was  procuring  it  for  another, 
and  then  by  fraudulently  securing  to  him- 
self the  purchase  price  for  a  purpose  to  which 
he  did  not  intend  to  apply  it,  there  can  be 
no  doubt  of  the  plaintiff's  right  to  rescind 
the  contract  and  demand  and  receive  back  in 
an  action  of  detinue  the  specific  personal 
property,  it  appearing  from  the  declaration 
that  it  was  In  the  possession  of  the  defendant 
at  the  time  of  the  institution  of  the  suit. 
The  defendant's  brief  is  based  entirely  upon 
the  assumption  that  he  did  not  do  the  things 
charged  against  him  in  the  declaration,  and 
of  course  if  that  assumption  should  turn  out 
to  be  true,  an  entirely  different  condition  will 
be  presented  from  that  presented  by  the  dec- 
laration. At  this  time  we  are  passing  upon  a 
demurrer  to  the  declaration  which  admits 
everything  stated  therein  to  be  the  truth,  as 
well  as  every  legitimate  and  necessary  In- 
ference arising  therefrom. 


[3]  After  the  defendant's  demurrer  to  the 
declaration  was  overruled  he  moved  to  quash 
the  summons  upcm  the  ground  that  the  value 
of  the  property  sued  for  was  not  stated  there- 
in, which  motion  was  overruled.  The  action 
of  the  circuit  court  in  this  regard  was  cor- 
rect. The  defendant,  by  demurring  to  the 
declaration,  entered  a  general  appearance 
thereto,  and  the  summons  became  functus 
oflScio.  The  question  of  the  sufficiency  there- 
of was  simply  a  moot  question,  and  the  de- 
fendant was  not  entitied  to  have  the  judg- 
ment of  the  court  thereon  at  that  stage  of 
the  proceeding.  Having  demurred  to  the  dec- 
laration, he  had  entered  a  general  appear- 
ance, and  the  question  as  to  the  sufficiency  of 
the  summons  became  entirely  inmiateriaL  A 
general  appearance  waives  any  insuffldeiicy 
in  the  summons  or  the  return  of  service  there- 
on. Danser  v.  Mallonee,  77  W.  Va.  26, 86  S.  B. 
895 ;  Fulton  v.  Ramsey,  67  W.  Va.  321, 68  S.  B. 
381,  140  Am.  St.  Rep.  969;  Frank  v.  Zeigler, 
46  W.  Va.  614,  33  S.  B.  761.  Any  appear- 
ance in  the  suit,  except  to  challenge  the  Ju- 
risdiction of  the  court,  is  a  general  aI^a^ 
ance,  and  confers  upon  the  court  the  authoi> 
ity  to  proceed  with  .the  controversy,  regard- 
less of  any  defect  In  the  process  by  which  the 
defendant  is  brought  in.  In  fact  the  defend- 
ant may  appear  to  the  declaration  without 
process  at  all.  The  function  of  the  summons 
is  simply  to  bring  him  into  court,  and  if  he 
comes  upon  an  irregular  summons,  or  with- 
out any  summons,  and  invokes  the  courfi 
Jurisdiction  for  any  purpose,  he  thereby 
waives  the  necessity  for  a  summons,  or  any 
irregularity  therein. 

It  follows  from  what  we  have  said  that 
the  action  of  the  court  in  overruling  the  de- 
murrer to  the  declaration,  and  in  overruling 
the  motion  to  quash  the  summons  was  cor- 
rect, and  we  answer  the  questions  certified 
accordingly. 


(89  W.  Va.  SI) 

STATE  ex   ret.  TRAVIS  v.  MAXWELL* 
Judges  et  al.    (No.  4428.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  13,  1921.) 

f Syllabus  hy  the  Court,) 

Husband  and  wife  ^=»295^Mandaintt8  ^s»4(3) 
—Wife,  suing  for  separate  maintenance  and 
support,  entitled  to  allewanoe  for  suit  money, 
and  on  refusal  mandamus  to  compel  ailow- 
ance  will  lie. 
In  a  suit  by  the  wife  against  her  husband 
for  separate  maintenance  and  support,  not  in- 
volving divorce,   she  is  entitled  to  reasonable 
allowances  for  suit  money  and  for  lier  sup- 
port  pendente  lite,  and  upon  the  refusal  of  the 
trial  court  to  make   such  allowances  against 
the  defendant,  she  may  have  a  writ  of  man- 
damus to  compel  such  allowances  as  are  rea- 
Bonable  and  proper  in  the  case. 
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Original  application  by  the  State,  on  the 
relation  of  Lavina  T.  Travis,  for  a  writ  of 
mandamus  against  Haymond  Maxwell,  Judge, 
and  others,  to  require  the  court  to  make  a 
reasonable  allowance  for  expenses  while 
prosecuting  a  suit  against  petitioner's  hus- 
band, R.  A.  Travis,  for  separate  support  and 
maintenance.    Writ  awarded. 

« 

McCamic  &  Clarke,  of  Wheeling,  and  Al- 
bert L.  Lohm,  of  Clarksburg,  for  relator. 

HofiTheimer  &  Templeman,  of  Clarksburg, 
for  respondent 

MIIJjBB,    J.     The    petitioner    seeks    by 
original  process  of  mandamus  from  this  court 
to  require  the  respondent   to  make  her  a 
reasonable  allowance  for  expenses  and  for 
h^  support  while  prosecuting  her  suit  in 
his    court    against    Robert    A.    Travis    for 
separate  support  and   maintenance,  on  the 
ground  of  his  desertion  of  her  without  cause. 
According  to  the  return  of  respondent  he 
was  cmistrained  to  deny  the  petitioner  suit 
money  and  money  for  her  separate  mainte- 
nance pendente  lite  on  the  ground  that  she 
had  no  suit  pending  for  divorce,  and  that  he 
felt  bound  by  the  ruling  of  this  court  in 
Chapman  y.  Parsons,  66  W.  Va.  307,  66  S. 
E.  461,  24  Ix  R.  A.  (N.  S.)  1015,  135  Am.  St. 
Rep.  1083,  19  Ann.  Cas.  453,  in  which  it  was 
said,  point  one  of  the  syllabus,  that  "in  no 
suit  but  one  seeking  a  divorce  of  some  char- 
acter is  there  jurisdiction  to  award  alimony 
pendente  lite."    That  was  not  a  suit  for  di- 
vorce, but  an  original  suit  to  set  aside  a  de- 
cree of  divorce  previously  obtained  by  the 
husband  against  his  wife.    The  marital  re- 
lation between  them  had  by  that  decree  been 
dissolved    and    the    relationship    destroyed 
thereby,  and  the  real  question  there  involv- 
ed was  whether  the  plaintiff  in  that  kind  of 
a  suit  was  entitled  to  suit  money  and  main- 
tenance pending  the  suit.     The  point  may 
bave  been  too  broadly  stated,  therefore,  and 
must  be  interpreted  as  applicable  only  to 
like  cases.    Strictly  speaking,  alimony,  tem- 
porary or  permanent,  is  an  incident  to  a  suit 
for  divorce. 

In  the  later  case  of  Lang  v.  Lang,  70  W. 
Va.  206,  73  S.  SL  716,  88  L.  R.  A.  (N.  S.)  950, 
Ann.  Cas.  1913D,  1129,  however,  we  decided 
that  courts  of  equity  have  jurisdiction,  upon 
the  ground  of  Inadequate  remedy  at  law,  in- 
dependently of  any  proceedings  for  divorce, 
to    decree  maintenance  to  a  wife  who  has 
been  deserted  by  her  husband.    So  the  ques- 
tion   presented  here  is  whether,  pending  a 
suit    of  the  latter  character,  in  no  way  in- 
volvliig  divorce,  and  when  the  marital  rela- 
tion  still  exists,  the  wife,  as  incident  there- 
to,   is  entitled  to  reasonable  allowance  for 
separate  maintenance  and  to  carry  on  her 
suit.      Clearly,  she  is  entitled  to  b»  support- 
ed  by  her  husband  while  the  marital  rela- 
tion    exists,   and  to  enforce  her  rights  by 
suit,    no  other  remedy  being  provided.    The 
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exact  point  now  presented  has,  we  believe, 
never  been  decided  here;  but  we  find  numer* 
ous  decisions  in  other  states  holding  that  a 
court  may  in  an  action  for  separate  mainte- 
nance require  the  defendant  to  provide  coun- 
sel fees  and  temporary  support  for  plaintiff, 
though  provision  is  made  therefor  by  stat-' 
ute  only  in  case  absolute  divorce  is  sought 
It  was  so  held  in  Milliron  v.  Milliron,  9  S. 
D.  181,  68  N.  W.  286,  62  Am.  St.  Rep.  863; 
Dye  V.  Dye,  9  Colo.  App.  820,  48  Pac.  313; 
Harding  v.  Harding,  144  lU.  088»  32  N.  Bl 
206,  21  L.  R.  A.  310;  McFarland  v.  McFar- 
land,  64  Miss.  449,  1  South.  608;  Finn  v. 
Finn,  62  Iowa,  482,  17  N.  W.  739;  Glover  vl 
Glover,  16  Ala.  440;  Purcell  v.  Purc^l,  4  H. 
&  M.  607.  In  Cupples  v.  Cupples,  31  Oolo. 
443,  72  Pac.  1066,  it  was  held  in  an  action 
by  the  wife  for  separate  maintenance,  that 
"the  fact  that  the  husband  sets  forth  facts 
in  a  cross-complaint  which  if  true  would  en- 
title him  to  a  divorce  is  not  a  reason  for  dis- 
allowance of  temporary  alimony."  In  E^n 
V.  Finn,  supra,  the  Iowa  court  says  that  the 
right  of  the  wife  to  suit  money  and  main- 
tenance seems  to  be  a  mere  corollary  of  her 
right  to  maintenance  in  a  suit  for  s^^arate 
maintenance,  "for  it  would  be  but  mockery 
to  allow  the  wife  the  right  to  maintain  an 
action  for  separate  maintenance,  and,  at  the 
same  time,  deny  her  the  means  of  prosecuting 
it.'*  In  England  a  different  rule  prevailed. 
There  the  remedy  was  to  permit  any  per- 
son supplying  the  wife  to  sue  the  husband 
for  maintenance  furnished.  Mr.  Story  (3 
Equity  Jurisprudence  [14th  Ed.]  i  1868), 
commenting  on  the  question  says: 

"In  America  a  broader  jurisdiction  in  cases 
of  alimony  has  been  asserted  in  some  of  our 
courts  of  equity;  and  it  has  been  held  that  if 
a  husband  abandons  his  wife  and  separates 
himself  from  her  witliout  any  reasonable  sup- 
port, a  court  of  equity  in  all  cases  may  decree 
her  a  suitable  maintenance  and  support  out 
of  his  estate,  upon  the  very  ground  tliat  there 
is  no  adequate  or  sufiBcient  remedy  at  law  in 
such  a  case.  And  there  is  so  much  good  sense 
and  reason  in  this  doctrine,  that  it  might  be 
wished  it  were   generally  adopted." 

From  these  authorities  the  plaintiff's  right 
to  such  reasonable  allowance  seems  clear. 

The  cmly  remaining  question  is  whether 
mandamus  is  available  to  compel  the  trial 
court  to  make  the  allowances.  The  refusal 
of  the  right  would  of  course  become  cogni- 
zable by  appeal;  but  as  we  said  in  People's 
Bank  v.  Burdett,  Judge,  69  W.  Va.  369,  372, 
71  S.  B.  399,  401: 

"We  do  not  deny  an  extraordinary  remedy  in 
a  proper  case,  merely  because  the  party  may 
avail  himself  of  another  remedy.  •  •  ♦  The 
slow  process  of  appellate  review  is  not  ade- 
quate to  the  vindication  or  enforcement  of  ab- 
solute rights  such  as  the  one  involved  here." 

In  Alabama  the  exact  point  was  decided 
in  favor  of  plaintiff's  right  to  mandamus  in 
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snch  cases  as  this.  Ex  parte  King,  27  Ala. 
887.  The  doctrine  of  this  and  other  Alabama 
cases  has  been  questioned  by  Mr.  High.  Ex- 
traordinary Legal  Remedies  (3d  Ed.)  i  180. 
But  we  put  oar  decision  in  this  case  on  the 
broad  ground  of  want  of  adequate  remedy 
by  any  other  process,  appellate  or  otherwise. 
How  could  a  married  woman  so  circum- 
stanced carry  on  her  suit  In  the  lower  court 
or  appellate  court  without  money?  To  deny 
her  allowance  of  suit  money  axU  money  for 
support  pending  suit  would  be  In  most  cases 
to  deny  her  the  relief  to  which  she  is  enti- 
tled. As  in  suits  for  divorce,  the  merits  of 
the  case  hare  nothing  to  do  with  her  right 
to  money  to  maintain  her  suit  and  for  sup- 
port pending  the  suit 
We  are  of  opinion  to  award  the  writ 


(89  W.  Va.  86) 

CARTER  V.  MONTEITH  et  al. 

(Supreme  Court  of  Appeals  of  West  Yirgiola. 

Sept  18,  1921.) 

(SyUaJHU  ly  t\9  Oourtj 

Appeal  uai  error  «b»308— laterloootory  decl- 
•iea,  based  la  part  »■  return  of  preoeet  and 
In  part  en  bill,  not  reviewable  upon  oertlflcateb 

An  interlocutory  decision  upon  a  motion  in 
a  chancery  cause,  based  in  part  upon  the  return 
on  the  process  and  in  part  upon  the  bill  and 
not,  solely  upon  either  the  process,  the  return 
or  any  pleading,  is  not  reviewable  upon  a  cer- 
tificate. 

Case  Certifled  from  Circuit  Court  Tjrler 
County. 

Suit  by  W.  H.  Carter  against  (Seorge  B. 
Mont^th  and  others.  Motion  of  named  de- 
f  aidant  to  dismiss  was  overruled,  demurrers 
of  certain  defaidants  for  misjoinder  were 
sustained,  and  suit  dismissed  as  to  them  and 
the  case  certified.  Order  entered,  declining 
to  review  the  decision  upon  the  three  ques- 
tions certified,  for  lack  of  Jurisdiction,  and 
certified  to  court  below. 

Olin  CL  Carter,  of  Middl^oume,  and  Hogg 
ft  Hogg,  of  Point  Pleasant  for  plaintiff. 

Underwood  ft  Moore,  of  Mlddleboume,  for 
defendant 

POFFENBARGEB,  J.  A  preliminary  in- 
quiry arisic^  upon  this  certificate  is  that  of 
the  remedy  invoked  for  relief  from  the  al- 
leged error,  the  overruling  of  a  motion  to  dis- 
miss a  suit  brought  to  subject  the  real  es- 
tate of  a  decedent  to  the  iMiyment  of  his  gen- 
eral debts,  on  the  theory  of  insufficiency  of 
the  personal  estate. 

The  summons  issued  is  regular,  and  the  bill, 
considered  ind^endently  of  the  state  of  facts 


disclosed  by  it  and  the  process,  discloses  the 
usual  case  of  indebtedness,  insufficiency  of 
personal  property,  and  the  existence  of  real 
assets  within  the  county  in  which  the  cause 
of  action  arose  and  in  which  the  suit  was 
brought 

La<A  of  service  of  the  process  upon  the  ad- 
ministrator and  the  heir,  both  being  the  sane 
person,  due  to  his  residence  outside  of  the 
statev  is  the  circumstance  frcxn  which  the 
question  of  Jurisdiction  enumatesi,  There  was 
a  return  of  no  inhabitant  as  to  him,  an  af- 
fidavit of  his  nonreeidenoe,  and  ^  matured 
order  of  publication  as  to  htm.  He  entered  a 
special  appearance,  and  moved  to  dismiss 
the  suit  His  motion  having  been  overruled, 
he  made  no  further  appearance^ 

Demurrers  interposed  by  other  paittes,  on 
the  ground  of  misjoinder  because  of  lack  of 
interest  in  the  cause,  on  their  part  were  sus- 
tained, and  the  suit  dismissed  as  to  them.  Of 
the  rulings  upon  the  demurrers,  there  seems 
to  be  no  complaint  The  questions  certified 
all  pertain  to  Jurisdiction  respecting  the  ad- 
ministrator and  heir  and  the  estate,  ttie  per- 
son of  the  principal  defendant  and  the  sub- 
ject-matter, not  any  of  the  parties  as  to  whom 
the  cause  has  been  dismissed.  The  inquiries 
propounded  are,  in  substance:  (1)  Whether 
execution  of  process,  personal  or  substituted, 
upon  the  administrator  and  heir,  is  essential 
to  Jurisdiction;  (2)  whether  there  must  be 
either  i)ersonal  service  uix)n  him  or  a  lien 
upon  the  land,  to  conxter  Jurisdiction;  and 
(3)  whether  the  suit  abated  as  to  him,  upix^ 
the  return  of  no  inhabitant  and  the  filing  of 
the  affidavit  of  nonresidenco;  The  decree  by 
which  the  motion  and  demurrers  were  dis- 
posed of  recites  the  raising  of  a  question  as 
to  the  sufficiency  of  the  bill  on  its  face;  but 
obviously,  that  is  not  the  subject-matter  of 
the  doubt  in  the  mind  of  the  court  No  de- 
fect in  it  is  pointed  out  iu)r  is  any  perceived. 

Manifestly  none  of  the  other  questions, 
those  actually  and  formally  certified,  arise  (ht 
depend  solely  upon  either  the  process  or  the 
bilL  Arising  upon  both,  they  are  all  dearly 
composite^  Nowhere  in  the  bill  is  the  non- 
residence  of  the  principal  defendant  dlsdosed 
in  any  way.  It  is  shown  only  by  the  return 
and  the  affidavit  and  neither  of  these  instru- 
ments reveals  the  cause  of  action.  It  Is  use- 
less here  to  repeat  the  demonstration,  set 
forth  in  Tyler  v.  Wetzel,  85  W.  Va.  378, 101 
S.  B.  726,  of  lack  of  Jurisdiction  in  this  court* 
to  review  the  order  disposing  of  the  motion. 
The  question  certified  in  that  case  and  in  this 
cannot  be  differentiated  In  principle.  In  all 
substantial  respects,  they  are  IdentlcaL 

An  order  will  be  entered  here,  declining  U> 
review  the  decision  upon  the  three  questions 
certifled,  for  lack  of  Jurisdiction,  and  certifled 
to  the  court  below. 


^s»For  othw  OMM  m«  Mine  topic  and  KEY-NDMBBR  in  all  Key-Numbered  DigeeU  and  Indexee 
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(80  W.  Va.  15) 
ROBERTS  V.  CROUSE  ot  al.    (No.  4251.) 

(Supreme  Ck>iirt  of  Appeals  of  West  Virgizua. 

Sept  13,  1921.) 


(ByUahuM  5y  the  Court.) 

1.  Cartesy  ^=9ll(l)— A  tenant  by  oartesy  not 
Blade  a  party  to  summary  sale  of  ward's  lands 
throuoh  speelal  eommlssloner,  but  Joining 
In  deed  after  oonflrmatlon  not  knowing  of  his 
onrtesy  may  assert  such  Interest  In  ouardian- 
sMp  funds. 

In  statutory  summary  proceedings  to  sell» 
first  the  mineral  in,  and,  afterwards  the  sur- 
face of,  lands  belonging  to  infants,  in  which  it 
is  stated  that  the  wards  are  the  sole  owners 
and  that  the  rights  of  no  other  person  will  be 
affected  by  the  sales,  and  the  mineral  and  sur- 
face are  so  sold  for  full  yalue  agreed  upon  by 
the  guardian  and  purchaser  before  the  proceed- 
ings are  begun,  and  so  ascertained  and  decreed 
by  the  court,  and  the  father  of  the  infants, 
who  is  tenant  by  the  curtesy  in  the  lands,  is 
not  made  a  party  to  said  summary  proceeding, 
but  after  sale  is  made  and  confirmed,  and  deed 
through  special  commissioner  is  directed,  he 
Joins  in  the  deed  to  the  purchaser,  he  is  not 
thereby  precluded  from  asserting  and  receiv- 
ing his  curtesy  interest  in  the  funds  in  the 
hands  of  |the  guardian,  although  when  he 
Joined  in  the  deed  he  belieTed  that  he  had  no 
curtesy  or  other  interest  in  the  land. 

2,  Curtesy  ^=9 1 2 (8)— Tenants  right  In  funds 
of  which  he  was  guardian  held  not  barred  by 
limitation  and  laohen. 

In  such  case,  the  guardian  and  tenant  by 
the  curtesy  being  one  and  the  same  person, 
the  tenant  by  the  curtesy  is  not  estopped  from 
asserting  his  curtesy  interest  In  the  funds  in 
his  hands  as  guardian,  upon  settlement  of  his 
guardianship  accounts  with  one  of  his  children 
when  she  has  become  21  years  old,  under  the 
doctrine  of  limitation  and  laches,  it  appearing 
that  no  loss  of  evidence,  no  changed  conditions, 
and  the  rights  of  no  other  person  have  inter- 
vened. 

ft.  Cvrtaay  ^s>fl(t)— Father  and  guardian  of 
eMidren  not  precluded  from  asserting  right 
ef  eurtesy  against  fund  from  sale  of  land. 

Ignorance  of  the  father  and  guardian  of  his 
right  of  curtesy  at  the  time  of  the  sales  and 
his  consequent  failure  to  then  assert  and  have 
the  same  Judicially  determined,  being  a  mis- 
take of  fact,  will  not  preclude  him  from  assert- 
ing his  right  against  the  fund  upon  final  set- 
tlement, there  being  no  Judicial  admission  nor 
Judicial  finding  in  the  summary  proceedings 
that  he  does  not  have  such  curtesy. 

Rltz,  P.,  dissenting. 

Appeal  from  Oircnit  Court,  Fayette  County. 

Action  by  Jessie  Roberts  against  J.  T. 
Grouse  and  others.  Decree  for  plalntiir,  and 
the  named  defendant  appeals.    Reversed  and 
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LIVEI/Y,  J.  J.  T.  Crouse  conyeyed  79% 
acres  of  land  In  Fayette  county  to  his  wife  in 
March,  1898,  and  on  November  2,  1898,  she 
died  intestate,  leaving  5  infant  children,  the 
youngest  of  which,  Jessie,  then  of  very  tender 
years,  and  who  afterwards  married  Roberts, 
is  the  plalntiir  in  this  case.  Grouse  qualified 
as  guardian  for  his  children,  and  In  1901  B. 
B.  Hawkins,  who  was  buying  or  taking  op- 
tions on  coal  lands  in  that  vicinity,  ofTered 
him  920  per  acre  for  the  coal  and  minerals  un- 
der the  79%-acre  tract  Crouse,  as  guardian, 
filed  a  petition  In  the  circuit  court*  asking 
for  the  sale  of  the  ooal  and  mineral,  and 
made  the  5  children,  his  wards,  the  only  par- 
ties defendant  thereto,  alleging  the  death  of 
his  wife,  Intestate,  her  ownership  of  the  land, 
the  names  and  ages  of  the  infants,  his  ap- 
pointment and  qualification  as  guardian,  the 
offer  by  Hawkins  to  purchase  the  coal  and 
other  mineral  at  $20  per  acre ;  that  the  <^er 
was  a  fair  and  adequate  price,  equal  with, 
and  in  some  cases  more  than,  the  sale  price 
of  adjacent  coal  lands,  and  alleging  that  the 
sale  of  the  interests  of  the  infants  therein 
would  promote  their  material  welfare;  and 
that  the  rights  of  no  one  other  than  petition- 
er and  his  wards  would  be  affected  by  a  sale. 
The  petition  prayed  for  a  sale  of  the  entire  in- 
terests of  the  Infants  in  the  coal  and  other 
minerals.  Notice  was  duly  served  on  each  of 
the  infants,  and  to  the  effect  that  the  petition 
would  be  filed  at  a  qpedal  term  of  the  court — 


''asking  for  a  sale  of  the  coal  and  mineral  un- 
der the  tract  of  land  of  which  Sarah  J.  Crouse 
died  seized,  and  the  title  to  which  was  acquired 
by  you  as  heirs  at  law  of  your  mother.' 


«> 


I>illon  ft  Nuckolls,  of  Fayetteville,  for  ap- 
pellant 

Hubard  ft  Bacon,  of  Fayetteville,  for  ap- 


Regular  proceedings  were  had  on  the  peti- 
tion, and  witnesses  were  examined  from 
which  the  court  determined  that  the  welftire 
of  the  infants  would  be  promoted  by  a  sale 
of  their  Interests  In  the  coal  and  other  min- 
erals, and  that  the  Hawkins  offer  of  $20  per 
acre  was  a  fair  and  adequate  price  for  the 
coal  and  minerals ;  and  decreed  a  sale  of  the 
entire  interests  of  the  infantsr  therein,  and 
that  the  said  coal  and  mineral  be  sold  at  that 
price  or  at  a  greater  price  if  obtainable  by 
the  guardian  either  at  public  or  private  sale. 
The  guardian  reported  that  he  "sold  the 
coal  and  other  minerals  at  private  sale  to 
Hawkins  at  $20  per  acre,"  and  that  he  deem- 
^  the  sum  derived  a  fair  and  adequate  price 
for  the  same.  The  sale  was  confirmed,  and  a 
special  commissioner  was  appointed  and  di- 
rected to  make  a  deed  to  Hawkins  for  the 
"coal  and  other  minerals  underlying  the  said 
79^  acres  of  land  as  described  in  these  pro- 
ceedings.*' 

Similar  proceeding  was  had  in  1902  for  a 
sale  of  the  surface  of  said  tract,  except  13.2 
acres  around  the  Crouse  residence,  in  which 
the  petition  states  that  an  offer  has  been 
made  by  the  Stuart  Colliery  Company  at  $76 
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an  acre  cash,  a  price  in  excess  of  the  value. 
The  court,  upon  hearing,  ascertained  that  It 
would  promote  the  welfare  of  the  infants  to 
sell  their  interests  in  the  surface,  and  that 
the  offer  of  $75  cash  was  a  fair  and  adequate 
price,  and  would  be  a  fair  and  adequate  one 
for  the  infant  defendants,  and  decreed  that 
the  surface  be  sold  at  that  price.  The  guard- 
ian reported  that  he  sold  the  surface,  except- 
ing 13.2  acres,  at  the  price  of  $75  to  the  Col- 
liery Company,  and  advised  confirmation, 
stating  that  the  price  was  more  than  he  had 
ever  hoped  to  realize  for  his  wards  for  same. 
The  court  confirmed  the  sale  and  directed  a 
special  commissioner  to  convey  the  entire 
surface,  excepting  13.2  acres  to  the  purchaser. 

In  1908  another  petition  was  filed  by  the 
guardian  asking  for  sale  of  .81  acre  surface, 
part  of  the  13.2  acres  remaining,  to  Smiley  at 
the  price  of  $500,  in  which  it  is  alleged  that 
the  children  own  the  same,  each  having  a  one- 
fifth  interest  therein  (one  child  having  at  that 
time  become  of  age),  and  that  no  other  per- 
son's rights  would  he  violated  by  a  sale  there- 
of;  and  stating  that  the  infants  owned  per- 
sonal estate  at  that  time  amounting  to  about 
$3,000,  and  asking  for  a  sale  of  the  .81  acre. 
Tbis  proposed  sale   was  not  consummated. 

Orouse,  the  guardian  and  father,  never 
made  any  setUement  of  his  accounts  as  such. 
The  four  older  children,  when  they  became 
of  age,  executed  deeds  to  their  father  con- 
veying all  their  interests  in  their  mother's 
estate  to  him.  In  the  year  1919  the  plaintiff, 
Jessie  Roberts  (n6e  Grouse),  having  become 
of  age,  instituted  this  suit  against  her  father 
and  former  guardian  and  his  bondsmen  to 
obtain  her  interest  in  the  money  derived  from 
the  sale  of  the  coal  and  other  minerals,  and 
from  the  sale  of  the  surface  hereinbefore  set 
out,  claiming  one-fifth  of  $1,590  (sale  price  of 
coal),  with  compound  interest  thereon  from 
January  22,  1901,  and  one-fifth  of  $3,545.76 
(sale  price  of  surface),  with  compound  inter- 
est thereon  from  December  4,  1902.  Grouse 
avers  in  his  answer  that  he  sold  the  mineral 
and  surface  by  the  acre,  and  for  full  value, 
and  that  he  did  not  know  at  the  time  that 
he  had  any  Interest  in  the  land  as  tenant  by 
curtesy,  and  was  not  before  the  court  in  his 
individual  capacity,  either  as  plaintiff  or  de- 
fendant, and  was  ignorant  of  his  rights,  and 
was  not  advised  thereof  until,  about  the  year 
1910,  when  he  was  preparing  to  make  settie- 
ment  of  his  guardianship  accounts,  he  was 
so  informed  by  A.  J.  Horan,  attorney,  with 
whom  he  then  consulted;  that  he  joined  in 
the  deeds  by  the  special  commissioners,  but 
was  paid  nothing,  and  did  so  at  the  request 
of  the  purchaser,  but  in  ignorance  of  his 
rights ;  that  he  used  $4,000  of  the  money  he 
received  in  placing  improvements  upon  the 
13.2  acres  which  belonged  to  the  children, 
and  as  his  wards  (with  the  exception  of  plain- 
tiff) became  of  age  he  settied  with  them,  and 
they  conveyed  to  him  their  interests  In  the 


13.2  acres ;  and  he  denies  that  plaintiff  Is  en- 
titled to  one-fifth  of  the  money  derived  from 
said  sales,  but  that  he  is  entitied  to  deduct 
therefrom  his  curtesy  interest,  and  then  pay 
her  the  one-fifth  of  the  remainder.  A  master 
commissioner  reported  that  the  plaintiff  waa 
entitled  to  receive  from  defendant  $3,705.58, 
If  no  deduction  was  made  for  his  curtesy  in- 
terest; but  that.  If  defendant  was  allowed 
curtesy,  the  amount  he  was  entitled  to  retain 
was  $1,530.92,  which  would  leave  the  amount 
for  which  she  was  entitled  to  recover  at 
$2,174.66,  as  of  February  14,  1920.  The  de- 
cree was  for  the  full  amount  claimed  by  the 
plaintiff.    From  this  decree  Grouse  appeals. 

The  deed  made  to  Sarah  Grouse  from  J. 
T.  Grouse  conveying  the  79%  acres  was  for 
the  consideration  of  love  and  affection,  and 
was  made  by  Grouse  at  the  suggestion  of 
some  neighbor  to  delay  the  payment  of  a 
debt  of  about  $80,  which  he  then  owed,  and 
which  he  afterwards  within  a  few  months 
paid.  There  was  a  balance  of  purchase  mon- 
ey, about  $200  owing  on  the  land,  which  he 
paid  after  the  deed  was  made  to  his  wife. 
She  owned  no  personal  estate  at  the  time  of 
her  death,  and  the  funeral  expenses,  nurse's 
and  doctor's  bills  were  paid  by  defendant, 
amounting  to  a  considerable  sum,  the  allow- 
ance of  which  was  refused  by  the  lower  court, 
and  these  bills  are  not  insisted  upon  here; 
also  about  $200  expenses  connected  with  the 
sale  of  the  mineral  and  surface,  which  Grouse 
paid,  and  for  which  he  received  no  credit 
The  disallowance  of  all  these  items  is  not  in- 
sisted upon  as  error,  and  will  receive  no  con- 
sideration. The  only  question  is  whether  or 
not  Grouse  is  barred  from  curtesy  in  the  pro- 
ceeds of  the  sale  of  his  wife's  land  under  the 
facts  detailed. 

Plaintiff  contends  (1)  that  defendant's  cur- 
tesy was  not  sold  in  the  two  summary  pro- 
ceedings to  sell  the  interests  of  the  infants, 
and  that  he  conveyed  his  interest  as  tenant 
by  the  curtesy  when  he  joined  in  the  deeds, 
although  he  received  nothing  therefor,  and 
is  now  estopped  from  taking  it  out  of  the 
moneys  paid  in  by  the  purchasers;  (2)  that, 
although  he  was  ignorant  of  his  curtesy  in- 
terest at  the  time  of  these  sales,  his  igno- 
rance of  the  law  is  no  excuse,  and  cannot  now 
inure  to  his  benefit;  (3)  that  he  waived  his 
curtesy  interest  in  favor  of  his  children ;  (4) 
that  having  given  bond  and  received  the  m<»- 
ey  as  guardian,  he  cannot  now  claim  any 
part  of  it  as  his  own;  (5)  and  that  he  is 
barred  by  the  statute  of  limitations  and 
laches. 

[1]  All  of  the  contentions  of  the  defendant 
are  based  upon  the  claim  that  he  was  igno- 
rant of  his  curtesy  in  the  land  he  had  dee<led. 
to  his  wife.  A  study  of  the  record  leads  to 
the  conclusion  with  reasonable  certainty  tliat 
he  did  not  know  that  he  had  any  interest 
therein.  The  two  summary  proceedings  for 
sale  of  the  coal  and  surface  proceeded  upon 
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the  assumption  and  theory  that  the  land  was 
owned  entirely  by  the  infants.  In  the  first 
proceedings  the  coal  and  other  minerals  are 
alleged  to  be  "owned  by  his  wards,"  and  that 
the  rights  of  no  other  person  will  be  affected 
by  a  sale ;  and  in  the  second,  the  averment  is 
made  that,  after  the  mineral  underlying  the 
land  had  been  sold,  the  children  and  wards 
were  but  the  owners  of  the  surface  only. 
The  mineral  was  sold  by  the  acre  at  S20  per 
acre,  which  the  court  ascertained  from  the 
evidence  was  its  entire  worth;  the  surface 
was  also  sold  by  the  acre  at  $75  per  acre, 
likewise  ascertained  to  be  the  entire  worth. 
The  reports  and.  decrees  so  state.  The  peti- 
tions alleged  offers  from  the  purchasers  for 
the  coal  and  surface  by  the  acre  at  stated 
prices  found  to  be  the  full,  true,  and  actual 
value. 

Militating  against  the  claim  of  defendant 
that  he  did  not  know  that  he  had  any  person- 
al or  private  interest  in  the  land  is  the  fact 
that  he  joined  in  the  deeds  to  the  mineral 
and  surface  in  his  individual  capacity  with 
the  commissioners  appointed  by  the  court. 
Asked   why  he  did  so,  he  replied    that  the 
lawyer  told  him  it  was  necessary,  and,  asked 
why  he,  the  witness,  thought  it  was  neces- 
sary for  him  to  sign,  he  replied,  "From  the 
fact  that  when  people  convey  property  they 
make  deed  to  it"    He  was  one  of  the  princi- 
pals   in   the  transactions.     The  price    and 
terms  were  agreed  upon  by  him,  and  it  was 
but    natural    for  him  to  conclude    that   he 
should  make  or  join  in  the  title  papers.    The 
trained  lawyer  does  not  always  comprehend 
the  intricacies  of  inheritances  and  the  laws 
governing   infants*  estates.     Oan  better   re- 
sults be  expected  from  the  lajnman  who  has 
had  no  eicperience  and  has  given  the  subject 
no  thought?    Indicative  that  he  did  not  know 
of  his  personal  interest  even  after  being  call- 
ed upon  to  sign  these  deeds  in  his  individual 
capacity  in  1901  and  1902,  he  again  filed  a 
petition,  sworn  to,  in  the  year  1908,  asking 
for  a  sale  to  Smiley  of  .81  acre  of  the  land 
at  $500,  in  which  he  stated  that  his  five  chil- 
dren were  the  sole  owners,  each  having  a  one- 
fifth  interest  therein,  "and  that  the  rights  of 
no  person  will  be  violated  by  a  sale  of  said 
interests  of  said  infants  in  said  real  estate/' 
"We  conclude  that  defendant  was  ignorant  of 
his  curtesy  interest    The  record  and  his  ac- 
tions sustain  his  sworn  declaration  to  that 
effect.     He  swears  that  his  first  knowledge 
of  his  right  of  curtesy  came  to  him  through 
E[on.  A.  J.  Horan,  an  attorney  then  at  Fay- 
ette ville,  whom  he  consulted  about  Hie  year 
1910,  when  Horan  made  a  rough  calculation 
of  Ills  interest  in  the  fund  in  his  hands,  based 
on  his  age  at  the  time  the  sales  were  made. 
At    that  time  he  was  making  a  settlement 
with  one  of  the  older  boys  who  had  become  of 
legal  age.     Horan  does  not  contradict  this 
eTidence. 
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I  But  it  is  argued  that  the  court  directed  a 
j  sale  of  the  interests  of  the  children  in  the 
I  coal  and  surface,  and  did  not  direct  a  sale  of 
the  curtesy  interest  of  defendant,  and  could 
not  have  done  so,  and  the  purchasers  pur- 
chased nothing  but  the  interest  of  the  infants, 
for  which  they  agreed  to  pay  and  did  pay  $20 
and  $75  per  acre.  That  is  true,  but  these 
purchasers  offered  and  agreed  to  pay  these 
fixed  sums  per  acre  for  the  coal  and  surface 
as  the  full  value  thereof,  and  they  did  re- 
ceive for  the  sums  paid  the  entire  interests. 
It  was  immaterial  to  them  whether  the 
court's  decree  and  deed  conveyed  the  entire 
value  purchased  by  them,  or  whether  their 
complete  title  was  conveyed  to  them  by  the 
Joint  deed  of  the  commissioners  and  the  ten- 
ant for  life.  It  Is  safe  to  say  that  there 
would  have  been  no  sale  at  $20  per  acre  for 
coal  and  $75  per  acre  for  surface  without  the 
full  title  being  assured  to  them.  The  pur- 
chasers did  not  want  the  coal  or  surface  at 
some  indefinite  period,  dependent  upon  the 
death  of  the  life  tenant.  They  were  not  pur- 
chasing the  reversionary  interest.  They  were 
buying  the  entire  property,  with  an  intention 
of  immediate  occupation  and  use.  The  full 
value  of  the  property  could  be  easily  ascer- 
tained; but  the  value  of  the  life  estate  and 
that  of  the  remainder  would  be  uncertain, 
dependent  upon  the  uncertainty  of  life  and 
death.  Property  thus  owned  is  not  usually 
sold  in  piecemeal.  The  sales  were  private, 
and  by  agreement  of  all  the  parties  and  the 
court.  The  evidence,  both  at  the  time  of  the 
sales  and  now,  is  conclusive  that  full  value 
was  realized  for  the  property. 

There  Is  a  statement  by  Joe  Huddleston, 
the  uncle  by  marriage  of  the  plaintiff,  and 
at  whose  home  she  was  reared,  that  defend- 
ant told  him,  after  the  mineral  and  surface 
were  sold,  that  he  knew  of  his  curtesy  right 
in  the  land,  but  wanted  it  to  go  to  the  chil- 
dren. This  is  denied  by  defendant,  who  says 
that  he  intended  all  of  his  property  to  go  to 
his  children  eventually.  But  the  time  of  the 
alleged  declaration  is  hazy  and  uncertain, 
and  even  if  made  would  not  operate  as  a 
transfer  of  his  title,  or  a  gift  of  the  money. 
A  parol  gift  must  b©  accompanied  by  deliv- 
ery. He  still  has  the  money  in  his  possession 
and  control.  It  is  unquestionable  that  Grouse 
had  curtesy  in  the  land.  What  became  of  it? 
The  answer  will  be  that  he  conveyed  it  to 
the  purchasers  when  he  joined  in  the  deeds. 
What  consideration  did  he  receive?  Can  we 
say  that  he  intended  to  give  it  to  the  pur- 
chasers? We  suspect  that  common  sense  will 
answer,  "No."  The  record  is  replete  with 
proof  that  they  paid  full  value.  It  is  clear 
that  his  curtesy  was  converted  into  money, 
and  became  a  part  of  the  funds  in  his  hands. 
In  the  summary  proceedings  no  provision 
was  made  for  his  curtesy  Interest ;  no  ascer- 
tainment thereof.    Is  he  estopped  from  claim- 
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Ing  it  now  after  all  these  years?   This  Is  the  | 
crucial  question. 

It  will  be  noted  that  he  was  not  a  party,  In 
his  Individual  capacity,  to  either  of  the  sum- 
mary sale  proceedings.  The  allegations  were, 
and  the  court  proceeded  upon  the  theory, 
that  the  infants  owned  the  entire  title,  and 
that  the  rights  of  no  other  person  would  be 
affected  by  a  sale  thereof.  Grouse  was  the ; 
moving  cause,  It  Is  true,  but  he  acted  as 
guardian,  and  not  in  his  individual  capacity. 
He  asserts  that  he  did  not  know  that  he  had 
a  personal  interest,  and  the  record  bears  out 
his  assertion.  The  offer  was  for  the  title  to 
the  coal  at  a  specific  price  per  acfe,  and  for 
the  title  to  the  surface  at  a  fixed  price  per 
acre.  The  court  ascertained  and  adjudicated 
the  value  of  both  coal  and  surface,  and  not 
for  an  undivided  interest  therein.  The  re- 
ports of  sale  were  that  all  of  the  coal  and 
surface  had  been  add  at  these  prices;  and 
the  decrees  directed  that  the  commissioner 
make  a  deed  conveying  to  the  purchaser  "the 
coal  and  other  minerals  underlying  the  79% 
acres  of  land  described  in  these  proceedings'* ; 
and  make  a  deed  conveying  to  the  purchaser, 
'*with  covenants  of  special  warranty,  of  the 
surface  of  the  78.65  acres  of  land  described 
in  the  petition  in  this  cause." 

[2]  Had  Grouse  asserted  his  daim  in  these 
proceedings,  then  there  could  have  been  no 
doubt  of  the  result  But  the  plaintiff  vigox^ 
ously  Insists  that  he  is  now  barred  by  limi- 
tation and  laches.  The  defense  of  laches  im- 
plies injury  to  the  person  pleading  It,  brought 
about  by  loss  of  evidence,  death  of  some  of 
the  parties  to  the  original  transaction, 
changed  situation,  or  the  Intervention  of  the 
rights  of  other  persons.  Granmer  v.  Me- 
Swords,  24  W.  Va.  594.  Lapse  of  time  is  not 
sufllcient  alone.  It  must  be  accompanied  by 
some  injury  or  disadvantage  to  the  opposite 
party,  or  by  some  conduct  Indicating  aban- 
donment of  the  dalm,  the  reassertlon  of 
which  will  Inure  to  the  benefit  of  the  dalm- 
ant  by  reason  of  changed  conditions.  Lfilllan 
Mitchell  V.  John  Gomell,  106  S.  E.  866,  and 
cases  dted.  Gourts  show  the  utmost  leniency 
for  laches  and  lapse  of  time  where  intimate 
personal  relations  exist,  or  where  family  re- 
lationship exists  between  the  parties.  10  B. 
O.  U  IK  402. 

"Laches  cannot  be  imputed  to  one  who  is  ig- 
norant of  his  rights.  Nor  is  mere  delay  always 
to  be  considered  as  laches.  The  relations  of 
the  parties,  their  degree  of  kindred,  the  inabil- 
ity of  the  debtor  to  pay,  and  other  drcum- 
stances,  may  be  taken  into  consideration,  and 
where  it  is  clearly  shown  that  the  delay  has 
worked  no  injury  and  can  be  satisfactorily 
accounted  for,  courts  of  equity  will  not  allow 
it  to  defeat  the  recovery  of  a  debt  shown  to  be 
due  and  unpaid."  Jameson  v.  Bizey,  94  Va. 
342,  26  S.  E.  861,  64  Am.  St.  Bep.  726. 

Mere  lapse  of  time  unaccompanied  by  evi- 
dence that  the  right  has  been  abandoned  does 


not  constitute  laches  In  equity.  Granmer  v. 
McSwords,  supra;  Tidbale  v.  Shenandoah 
Nat.  Bank,  100  Va.  741,  42  S.  E.  867.  Where 
a  transaction  has  not  become  obscure,  and 
does  not  depend  upon  frail  memory  or  the 
imagination  of  witnesses,  as  will  likely  pro-  . 
duce  injustice,  and  the  sum  in  controversy 
is  certain,  lapse  of  time  alone  is  not  suffldent 
to  move  equity  and  good  consdence  to  refuse 
relief.  In  what  particular  has  the  right  of 
the  plaintiff  been  prejudiced  by  failure  of  the 
father  to  claim  his  curtesy  Interest?  The  da- 
ta for  ascertaining  his  interest  Is  fixed  by 
the  decrees,  by  documentary  evidence.  It  is 
as  easily  ascertained  now  as  at  the  time  of 
the  sales.  It  does  not  depend  on  the  mem- 
ory of  witnesses.  The  parties  are  all  living, 
and  there  has  been  no  Intervention  of  the 
rights  of  third  parties  and  no  change  of  cir- 
cumstances that  would  affect  the  claim.  De- 
fendant did  not  discover  his  right  to  curtesy, 
or  that  he  ever  had  any  such  right,  untO 
about  1910,  when  he  was  making  settlement 
with  the  oldest  boy,  who  had  readied  his  ma- 
jority. As  the  children  became  of  age  he  ac- 
counted .with  them  and  settlements  were  ef- 
fected. The  plaintiff  was  yet  under  age,  and 
no  settlement  could  be  made  with  her.  Her 
money  was  in  his  hands,  drawing  compound 
interest  Against  whom  could  he  make  his 
demand?  How  could  he  assert  his  curtesy 
claim  against  the  minor?  What  advantage 
has  he  taken  by  waiting  until  she  was  sul 
Juris?  As  soon  as  she  became  of  age  and  de- 
sired settlement,  he  promptly  asserted  his 
dalm,  and  offered  to  pay  her  her  money  with 
compound  Interest,  after  taking  out  of  the 
funds  in  his  hands  his  curtesy  interest 
Moreover,  it  must  be  remembered  that  this 
land  was  partly  inherited  by  defendant  from 
his  father's  estate,  and  full  title  obtained  by 
purchases  from  his  coheirs,  and  part  of  the 
purchase  money  paid  after  the  deed  was 
made  to  his  wife  In  1898.  It  was  by  virtue 
of  this  deed  of  gift  to  his  wife  for  "love  and 
affection*'  that  plaintiff  obtained  Inheritance 
therein.  Besides,  the  money  which  came  into 
the  hands  of  her  father  was  expended  in  the 
erection  of  permanent  improvements  upon  the 
remaining  13.2  acres  in  which  she  has  a  one- 
fifth  Interest  in  remainder.  We  do  not  think 
the  doctrine  of  limitation  or  laches  can  ap- 
ply to  defeat  defendant's  dalm. 

It  is  reasonably  clear,  and  we  so  decide, 
that  defendant  was  ignorant  of  his  curtesy 
In  the  land  at  the  times  when  he  instituted 
the  summary  proceedings  as  guardian,  and 
did  not  know  of  his  Interest  until  about  1910. 
Does  the  fact  of  his  Ignorance  of  the  law 
and    fact  create   an  estoppel?     The    oftes 
quoted  rule  that  ''ignorance  of  the  law^  ex- 
cuses no  one"  is  subject  to  many  ezceptioiia 
and  modifications  as  firmly  established  as  tlie 
rule  Itself.    10  B.  a  L.  p.  306^ 
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"  Tgnorance  of  tbe  law  exeases  no  one/  is 
a  maxim  of  public  policy,  and  wise,  aod  yet 
often  operates  to  shield  injustice  and  operates 
harshly  on  the  Innocent  and  ignorant;  and 
hence  the  rule  Is  guardedly  laid  down  by  the 
courts,  leaving  an  open  door  that  courts  of 
equity  may,  in  particular  cases,  not  be  shut 
out  from  the  capacity  to  prevent  real  injus- 
tice." Schuttler  ▼.  Brandfass,  41  W.  Va.  204, 
23  S.  B.  $00. 

The  doctrine  to  dtocussed  in  Pomeroy's 
Equity  Jurisprudence,  toL  2,  {  840,  and  the 
author  lays  down  the  following  general  rule: 

"Wherever  a  person  is  ignorant  or  mistaken 
with  respect  to  his  own  antecedent  and  exist- 
ing private  legal  rights,  interests,  estates,  du- 
ties, liabilities,  or  other  relation,  either  of 
property  or  contract  or  personal  status,  and 
enters  into  some  transaction  the  legal  scope 
and  operation  of  which  he  correctly  appre- 
hends and  understands,  for  the  purpose  of  af- 
fecting such  assumed  rights,  interests,  or  rela- 
tions, or  of  carrying  out  audi  assumed  duties 
or  liabilities,  equity  will  grant  its  relief,  de- 
fensive or  affirmative,  treating  the  mistaJEe  as 
analogous  to,  if  not  identical  with,  a  mistake 
of  fact." 

Mistakes  respecting  the  title  or  interest  in 
real  estate  most  frequently  Illustrate  an  ex- 
ception to  the  general  rule  that  ignorance  of 
the  law  excuses  no  one.  10  R.  G.  L.  311; 
Irick  et  ux  v.  Fulton's  Ex'rs,  8  Grat  (Va.) 
103;  Burton  v.  Haden,  108  Va.  51,  60  S.  E. 
736,  16  JL.  R.  A.  (N.  S.)  1038.       • 

It  is  asserted  that  because  defendant  gave 
a  bond  for  the  money  which  came  into  his 
bands  by  virtue  of  the  sales  in  a  penalty 
double  Uie  amount,  he  is  thereby  estopped 
from  denying  that  the  money  so  received  by 
bim  belongs  to  the  infants,  and  therefore  he 
must  ac<*ount  to  the  plaintiff  without  any 
diminution  on  account  of  his  claim  for  curt- 
esy. It  is  a  basic  element  in  equitable  estop- 
pel that  the  act  relied  upon  must  be  injuri- 
ous, and  prejudicial  to  him  that  asserts  it 
as  an  estoppel ;  his  position  must  be  changed 
for  the  worse  by  relying  upon  or  acting  upon 
the  act  or  ocKiduct  of  the  person  against 
lEThom  he  claims  estoppel.  Bates  y.  Swiger, 
40  W.  Va.  420,  21  S.  B.  874;  Bettman  v.  Har- 
ness, 42  W.  Va.  451,  26  S.  XL  271,  86  U  R.  A. 
666;  O.  &  O.  By.  v.  Walker,  100  Va.  69,  40 
8.  £.  633,  914. 

"Equitable  estoppels  only  arise  when  the  con- 
duct of  the  party  estopped  is  fraudulent  in 
purpose  or  unjust  in  result.  •  •  ♦  The  fun- 
damental principle  upon  which  this  doctrine 
is  based  is  the  equitable  one — ^the  suppression 
of  fraud  and  the  enforcement  of  fair  deiding.** 
Herm.  Estop.  862-865. 

We  fail  to  see  wliere  defendant  has  acted 
fraudulently  in  giving  this  bond  or  wherein 
tlie  plaintiff  has  acted  or  been  misled  to  heat 
injurjr.  That  defendant  may  hare  been  un- 
4ler  a  misapprehension  as  to  his  relationship 
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to  this  fond,  or  under  the  impression  and 
belief  that  he  had  no  personal  interest  there- 
in, does  not  estop  him  from  showing  the  true 
fbcts  afterwards  ascertained.  No  one  has 
been  prejudiced  by  the  giving  of  this  bond, 
and  the  doctrine  of  estoppel  does  not  apply. 
Davis  Trust  C3o.  v.  Price,  77  W.  Va.  681,  88 
S.  E.  111.  The  giving  of  the  bond  condition- 
ed for  the  faithful  accounting  of  the  fund 
would  not  operate  to  change  the  true  charac- 
ter or  ownership  of  the  money.  The  guard- 
ian, unlike  an  administrator  or  an  executor. 
has  not  legal  title  to  the  ward's  property. 
He  is  a  trustee,  but  his  powers  are  limited 
to  mere  custody  and  control  of  the  property 
as  property  to  which  the  ward  has  full  and 
complete  title.  21  Cyc.  pp.  77  and  78.  Posses- 
sion by  the  guardian,  therefore,  of  a  fund  in 
which  both  he  and  his  ward  have  Intereets 
or  titles.  Is  not  inconsistent  with  assertion  of 
his  title;  at  least  not  conclusively  so.  Le- 
gally, the  fund  in  question  was  an  Insepara- 
ble one  until  settlement.  The  guardian  had  a 
Ufe  estate  in  it,  and  the  ward  an  estate  In 
remainder.  Hence,  it  signifies  little  whether 
he  held  it  in  possession  as  guardian  or  in  his 
individual  name.  He  had  a  clear  right  to 
hold  the  entire  fund  in  his  own  name.  The 
interest  of  the  wards  was  ground  or  reason 
for  his  holding  as  a  fiduciary,  although  he 
was  not  bound  to  do  so.  A  liquidated  debt, 
or  an  incumbrance  on  the  ward's  estate,  if 
clearly  proved,  may  be  credited  against  the 
funds  held  by  the  guardian.  15  Am.  &  Eng. 
Ency.  Law,  p.  Ill ;  Wallis  v.  Keale,  43  W.  Va. 
529,  27  S,  E.  227;  Snowhill  v.  Executor  of 
Snowhill,  2  N.  J.  Eq.  38;  Mathes  v.  Bennett, 
21  N.  H.  204. 

[3]  This  leaves  nothing  in  the  way  except, 
the  admissions  in  the  summary  proceeding, 
and  they  are  not  conclusive.  That  proceed- 
ing was  not  one  between  the  guardian  on  the 
one  hand  and  himself  on  the  other.  In  his 
individual  capacity  he  was  no  party  to  it. 
His  deed  does  not  bind  him  as  between  him- 
self and  his  ward,  because  it  was  not  made 
to  the  ward.  It  conveyed  his  estate  to  a 
third  party.  Are  the  statements,  in  the  sum- 
mary proceedings,  to  the  effect  that  the 
wards  owned  the  entire  interests  in  the  min- 
eral and  surface,  and  that  the  rights  of  no 
other  person  would  be  affected  by  a  sale 
thereof,  condusivei  judicial  admissions, 
whether  made  by  Grouse  as  guardian  or  as 
an  individual?  The  petitions  on  their  face 
controvert  the  assertion  of  whole  title  and 
interest  in  the  children  and  wards.  It  is 
stated  therein  that  Sarah  J.  Grouse,  the  wife 
of  petitioner,  died  intestate,  seized  and  pos- 
sessed of  the  tract  of  land.  The  curtesy  off 
the  husband  therein,  while  not  alleged  in 
terms,  is  a  conclusion  of  law  from  the  state- 
ment of  fact 

"Statements  or  admissions  relating  to  a  ques- 
tion  of  law  are  not  admissible  In  evidenoe,  for 
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the  reason  that  a  party  should  not  be  affected 
by  statements  which  may  be  attributed  to  a 
misapprehension  of  his  legal  right.*'  22  0.  J. 
p.  298.  S  325. 

While  Judicial  admissions  are  strictly  con- 
strued and  are  usually  binding  in  the  case 
where  made,  they  do  not  have  the  same  force 
of  conclusiveness  in  another  case,  but  are 
regarded  as  being  in  the  nature  of  extrajudi- 
cial admissions.  22  C.  J.  p.  329,  §  370,  title 
"Judicial  Admissions.** 

*'A  party  to  an  action  is  not  concluded  by  an 
admission  made  by  him  or  by  one  whose  admis- 
sion affects  him,  in  the  course  of  another  ac- 
tion, but  such  admission  may  be  explained  or 
contradicted."  22  C.  J.  p.  423,  §  506;  1  R.  O. 
h.  p.  499,  §  40. 

This  is  a  case  which  strongly  appeals  to 
equity  and  good  conscience.  The  land  origi- 
nally came  to  the  defendant  by  inheritance 
from  his  father  and  purchase  from  his  broth- 
ers and  sisters.  Without  considerati<m  other 
than  "love  and  affection"  he  transferred  it  to 
his  wife,  who  died  leaving  the  legal  title 
vested  In  the  five  children,  subject  to  his  cur- 
tesy. An  advantageous  offer  of  purchase  is 
made  to  him,  and  under  a  mistake  of  fact 
the  land  is  sold  for  full  value  without  ascer- 
taining or  making  provision  for  his  curtesy, 
in  proceedings  to  sell  the  remainder  inter- 
ests of  the  childroi,  to  which  he  was  not  a 
party.  What  has  become  of  his  life  estate, 
and,  if  sold  from  him,  where  is  the  considera- 
tion? Where  are  the  equities?  Plaintiff 
stated  in  her  cross-examination  that  she  was 
willing  to  take  the  part  of  the  purchase  mon- 
ey her  father  was  entitled  to  by  reason  of 
his  curtesy,  together  with  compound  interest 
thereon,  even  if  a  mistake  had  been  made  by 
him  in  not  setting  up  his  claim  in  the  sum- 
mary proceedings.  It  cannot  be  questioned 
that  he  was  entitled  to  his  curtesy  interest, 
and  that  it  would  have  been  allowed  in  those 
proceedings  if  it  had  been  asserted.  She 
would  not  have  been  prejudiced  then  if  he 
had.  She  would  have  received  what  she  was 
Justly  entitled  to  take.  Now  she  wants  more 
— ^the  pound  of  flesh  and  the  blood.  Her  in- 
heritance has  been  enriched  by  the  exi)€ndi- 
ture  of  the  money  received  from  the  sale  in 
permanent  Improvements  on  the  13.2  acres  re- 
maining. Under  our  interpretation  of  the 
decrees  and  proceedings  had  in  the  summary 
proceedings  we  do  not  think  it  was  the  inten- 
tion or  design  that  the  father  should  lose,  or 
that  he  has  lost,  his  curtesy,  and  we  hold 
that  he  is  entitled  to  receive  the  same  out 
of  the  money  in  his  hands.  The  decree  is 
reversed,  and  the  cause  remanded  for  that 
purpose. 

Reversed  and  remanded. 

RITZ,  P.,  dissents. 


(89  W.  Va.  37) 
CONAWAY  V.  OVERHOLT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  13,  1921.) 

(Syllabus  hy  the  Court.) 

I.  Trusts  ^=>366(3)— Where  a  bill  te  enforce 
vender's  lien  omits  neoessaiy  trust  beneA- 
ciaries,  a  demurrer  thereto  should  be  sus- 
tained. 

A  biU  for  enforcement  of  a  vendor's  lien 
against  the  land  constituting  part  of  the  estate 
of  a  deceased  vendee  of  the  vendee,  or  subpur- 
chaser, to  which  only  the  executor  of  his  will 
and  the  trustees  under  the  will  are  made  par- 
ties defendant,  and  which  fails  to  disclose  the 
nature  and  extent  of  the  interest  or  estate  of 
the  trustees  in  the  land,  omits  the  beneficiaries 
of  the  trust  and  does  not  in  any  way  excuse  or 
Justify  their  omission,  is  defective  as  to  par- 
ties, and  a  demurrer  thereto  should  be  sus- 
tained on  that  ground. 

Z,  Equity  ^=»l  17— On  demurrer  te  bill  for  en- 
forcement of  vewlor's  Hen,  for  want  of  neo- 
eesary  partlee>  the  merits  considered  only 
te  see  If  ease  falls  within  equity  Jurisdiction. 
In  such  case,  the  merits  of  the  cause  of 

action  will  be  considered  only  to  the  extent  of 

determining  that  it  is  such  as  falls  within  the 

jurisdiction  of  a  court  of  equity. 

Certified  from  Circuit  Court,  Wetzel  Coun- 
ty. 

Bill  bj  Waitman  H.  Conaway  against  Ray- 
mond D.  Ovetholt,  executor,  and  others,  for 
enforcement  of  vendor's  lien.  Demurrer  to 
bill  overruled,  and  case  certified  for  review. 
Demurrer  ordered  sustained,  and  review  of 
questions  on  merits  refused  for  lack  of  nec- 
essary parties. 

Waitman  H.  Conaway,  of  Fairmont,  and 
T.  M.  Mclntire^  of  New  Martinsville,  for 
plaintiff. 

Thos.  H.  Cornett,  of  New  Martinsville,  for 
defendants. 

POFFE2NBARGBR,  J.  Having  overruled  a 
demurrer  to  a  bill  filed  for  enforcement  of 
an  alleged  vendor's  lien,  and  possibly  for  re- 
lief upon  other  grounds,  the  trial  court  has 
certified  its  decision  to  this  court  for  review. 

The  inquiry  turns  upon  the  language  of  tbe 
clause  in  a  contract  or  deed,  relied  upon  as 
having  reserved  such  a  lien.    W.  H.  Cona- 
way, one  of  the  plaintiffs,  owning  an  imdlvid- 
ed  half  of  the  equitable  title  to  certain  coal 
and  mining  privileges,  sold  and  conveyed  the 
same  to  his  cotenant,  Charles  E.  Oonaway, 
for  and  in  consideration  of  the  sum  of  $8«100, 
of  which  $1,100  was  paid  in  cash.     Of  the  resi- 
due, $2,000  was  to  be  paid  in  a  short  time, 
without  interest,  and  the  residue  of  the  pur- 
chase money  in  two  interest-bearing  install- 
ments of  $2,500  eacii,  one  on  or  before  I>e- 
3  cemher  1,  1907,  and  the  other  on  or  before 
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December  1,  190S.     As  to  security  of  pay- 
ment, the  contract  contained  this  stipulation : 

"It  is  also  understood,  covenanted,  and 
agreed  that  said  Waitman  H.  Gonaway  is  to 
have  a  vendor^s  lien  upon  said  coal  to  the  ex- 
tent of  said  $7,000  remaining  unpaid  in  any 
sale  and  conveyance  thereof  by  said  Charles  E. 
Gonaway.  If  said  sum  of  $2,000  is  paid  on  or 
before  December,  1906.  the  said  vendor's  lien 
shall  only  be  for  $5,000,  instead  of  $7,000." 

Soon  after  this  agreement  or  conveyance 
was  made  B.  F.  Overholt,  with  full  notice 
thereof,  and  of  the  stipulation  aforesaid,  pur- 
chased of  Charles  E.  Gonaway  an  undivided 
one-half  of  said  coal,  and  paid  Waitman  H. 
Gonaway  $1,000,  one-half  of  the  $2,000  afore- 
said, by  way  of  credit  on  what  he  was  to  pay 
Charles  ^  Gonaway  as  purchase  money. 
At  the  same  time  and  as  part  of  the  same 
transaction  he  joined  Charles  B.  Gonaway 
in  the  execution  of  two  $2,500  notes  pay- 
able to  Waitman  H.  Gonaway,  which  rep- 
resented the  two  $2,500  payments  due 
from  Charles  B.  to  W.  H.  Cbnaway.  He  did 
not  join  in  a  note  for  $1,000  representing  the 
other  half  of  the  $2,000  installment,  be- 
cause it  had  been  assigned  by  W.  H.  Gon- 
away to  W.  A.  Weidebush,  and  by  Weldebush 
to  the  Grafton  Banking  &  Trust  Company, 
after  endorsement  by  John  F.  Phillips;  but 
the  bill  alleges  he  assumed  it  and  became 
personally  liaUe  therefor. 

In  February,  1907,  David  H.  Cox,  in  whom 
the  legal  title  to  the  coal  stiU  remained,  and 
to  whom  only  a  small  fraction  of  the  original 
purchase  money  had  been  paid,  conveyed  it 
to  Overholt  and  Charles  B.  Gonaway,  reserv- 
ing a  vendor's  lien  thereon  for  more  than 
$44,000.  Later,  and  on  a  date  not  disdosed, 
Overholt  died  and  Raymond  D.  Overholt 
qualified  as  the  executor  of  his  will.  At  a 
date  not  disclosed,  Ghas.  B.  Conaway  also 
died.  The  estate  of  B.  F.  Overholt  paid  all 
the  purchase  money  due  Cox,  and  took  an 
assignment  of  his  vendor's  lien. 

In  a  creditors'  suit  against  the  estate  of 
Obas.  B.  Gonaway  the  Overholt  estate  set  up 
tbia  lien,  and  claimed  the  benefit  thereof  by 
subrogation,  to  the  extent  of  the  payment  of 
€k>naway's  half  of  the  purchase  mone^.  On 
the  sale  of  the  Gonaway  half  of  the  coal, 
under  a  decree  entered  in  said  cause,  the 
trustees  of  the  Overholt  estate  purchased  it 
tor  the  sum  of  $35,000  which  sura  was  not 
more  than  sufllcient  for  reimlrarsement  of 
said  estate,  after  paym^it  of  costs,  etc. 

In  that  suit  the  three  notes  above  described 
-vrere  also  set  up  and  asserted  as  liens  on  the 
Ohas.  B.  Gonaway  half  of  the  coal,  and  were 
decreed  to  be  liens  thereon  next  after  the 
lien  for  the  Cox  debt  Cox,  B.  F.  Overholt, 
W.  H.  Gonaway,  Weidebush,  the  Qrafton 
Banking  &  Trust  Company,  and  Phillips  were 
all  parties  defendant  in  that  suit. 

The  two  $2,500  notes  were  assli^ed  by 
\^.  H.  Gonaway  to  B.  F.  Blackshere,  and 


later  paid  by  B.  F.  Overholt  or  his  executor. 
The  bank  above  mentioned  obtained  a  judg- 
ment on  the  $1,000  note  against  W.  BL 
Conaway,  Weidebush,  and  Phillips  which  has 
been  paid   l)y   Phillips. 

[1 ,  21  In  said  creditor's  sudt,  the  bank, 
W.  H.  Conaway,  Weidebush,  and  Phillips 
filed  a  petition  by  which  they  sought  to 
charge  the  Overholt  half  of  the  coal  with  said 
$1,000  debt,  as  being  secured  by  the  stipula- 
tion in  the  contract  between  W.  H.  Conaway 
and  Ghas.  B.  Gonaway,  but  their  petition 
was  rejected  by  an  order  saving  to  them  any 
right  they  might  have  to  charge  that  interest 
in  the  coal  by  a  proper  proceeding.  This 
suit,  in  which  all  of  them  have  joined  as 
plaintiffs,  is  the  means  they  have  adopted 
for  enforcement  of  their  alleged  right 

A  ground  of  demurrer  respecting  sufficiency 
of  the  bill  as  to  parties  may  preclude  review 
of  the  decree  as  to  the  sufficiency  of  the  bill 
in  respect  of  other  matters.  In  other  words, 
it  may  not  be  possible,  in  the  present  state 
of  the  record,  to  say  whether  there  is  a 
vendor's  lien,  or  whether  there  is  right  to 
charge  the  real  estate,  or  obtain  a  personal 
decree  for  the  debt  in  question,  upon  any 
other  ground.  In  the  absence  of  necessary 
parties,  the  Inquiry  cannot  go  beyond  the 
question  of  equity  jurisdiction  of  the  cause 
of  action  indicated  by  the  bill.  Beckwith 
V.  Laing,  66  W.  Va.  246,  66  S.  B.  354. 

The  only  defendants  to  the  bill  are  Ray- 
mond D.  Overholt,  West  Virginia  executor  of 
the  will  of  B.  F.  Overliolt,  deceased,  and  Helen 
Abigail  Overholt  and  Raymond  D.  Overholt, 
trustees  of  the  estate  of  B.  F.  Overholt. 
There  is  not  an  allegation  in  the  bill,  indicat- 
ing the  nature  or  extent  of  the  interest  the 
executor  or  the  trustees  have  in  the  estate. 
The  trustees  may  be  the  beneficiaries  of  the 
will  and  the  trust  created  by  it,  but  the  bill 
does  not  say  so.  l%e  trust  is  probably  an 
active  one,  but  as  to  that  the  bill  is  silent. 
The  legal  title  to  the  real  estate  may  be  in 
the  executor  or  the  trustees,  and  it  may  not 
be  in  either.  As  to  this,  no  information  is 
furnished  by  any  allegation  of  the  bill. 
iLikely  the  will  makes  one  or  more  persons 
other  than  the  trustees  beneficiaries  of 
trust,  but,  if  so,  they  are  not  named. 
The  trustees  may  have  interests  in  the 
the  trust,  in  their  individual  capacities,  but 
they  are  not  made  parties  in  their  own 
rights.  As  they  are  described  in  the  body 
of  the  bill  as  trustees  of  the  estate,  sufficient 
interest  on  their  part  to  make  them  proper 
parties  is  no  doubt  shown ;  but,  presumptive- 
ly, the  trust  was  created  for  the  benefit  of 
somebody.  The  trustees  of  the  estate  may 
not  have  powers  sufficiently  broad  to  make 
them  representatives  of  the  beneficiaries  of 
the  will  or  the  trust  in  respect  of  the  coal  in 
question,  for  all  purposes.  Their  interest  or 
title  should  be  disclosed.  If  the  nature  of 
the  cause  of  action,  enforcement  of  a  vendor's 
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lien,  does  not  constitute  an  exception  to  tbe 
general  rule  as  to  iwrties,  the  bill  Is  clearly 
defective  in  that  respect  Under  it,  all  per- 
sons direcUy  interested  in  the  subject-matter 
are  necessary  parties,  and  cestuis  que  trust- 
ent  are  such  persons.  Beckwith  7.  Laing, 
cited ;  Pyle  v.  Henderson,  65  W.  Va.  122,  46 
S.  E.  791.  The  nature  of  this  cause  of  action 
constitutes  no  exception  to  the  general  rule, 
especially  when  the  lien  is  asserted  against 
land  of  the  vendee  or  subpurchaser,  as  it  is 
here.  Clark  v.  Harpers  Ferry  Timber  Ck).,  70 
W.  Va.  312, 73  S.  E.  919;  Elkins  National  Bank 
V.  Reger,  70  W.  Va.  113,  73  S.  B.  244 ;  Gebhart 
V.  Shrader,  75  W.  Va.  159,  83  S.  B.  925 ;  Mor- 
ris* Adm'r  v.  Peyton's  Adm'r,  10  W.  Va.  1,  9. 

That  enforcement  of  a  vendor's  lien  is  an 
equitable  cause  of  action  needs  neither  dem- 
onstration nor  citation  of  authority.  It  is 
an  elementary  proposition. 

For  the  omission  of  allegations  showing 
the  nature  and  extent  of  the  interest  or  estate 
of  the  trustees  in  the  coal  and  excusing  in 
some  way  omission  of  the  beneficiaries  of  the 
trust,  the  bill  is  manifestly  insufficient  as  to 
parties,  and,  on  that  ground,  the  demurrer 
should  have  been  sustained,  and  will  be  by 
an  order  entered  here.  It  is  hardly  neces- 
sary to  observe  that  lack  of  apparently  nec- 
essary parties  precludes  review  of  the  de- 
cision upon  any  question  pertaining  to  the 
merits  of  the  demand  set  up  by  the  bill. 

The  conclusion  here  stated  will  be  recorded 
by  a  proper  order  and  certified  to  the  court 
below 
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Ex    parte    LAVINDER.      Ex    parte   WOOL- 
FORD.     Ex  parte  INGRAM. 
(Not.  4358-4360.) 

^Supreme  Ck>iirt  of  Appeals  of  West  Virginia. 

Sept.  13,  1921.) 

(8yllahu9  by  the  Court,) 

U  Jnaurraotlon  and  sedition  ^=»5— Martial  law 
oaiinot  obtain  in  the  absence  of  military  op- 
erations and  OQCupatlon  of  the  territory. 

Martial  law  operating,  in  the  goyernment 
of  territory,  as  a  substitute  for  the  dvil  law, 
or  as  an  addition  thereto,  so  as  to  restrict  the 
liberties  of  citizens  and  augment  the  powers  of 
officers,  is  an  incident  of  military  operations 
and  of  actual  military  occupation  of  the  terri- 
tory so  goyemed;  wherefore  it  cannot  obtain 
in  the  absence  o|  such  operations  and  occupa- 
tion. 

2.  Insurreotlon  and  sedition  ^=3»5-^xistence 
of  insurrection  and  Governor's  pnh>lamation 
do  not  put  martial  law  in  operation  nor  Jus- 
tify It  before  military  ocoupatlon. 

The  existence  of  war  between  a  state  and 
citizens  of  a  portion  of  its  territory,  arising 
out  of  an  insnrrection,  does  not  of  itself  in- 
aagurate  martial  law  in  such  territory,  nor 
<ioes  the  proclamation  thereof  by  the  Ooyemor 
put  it  in  operation.    Nor  does  the  fact,  nor  the 


proclamation,  nor  both,  afford  any  oonstita- 
tional  basis  for  a  proclamation  of  martial  law 
in  such  territory,  unless  nor  until  a  military 
force  is  put  into  the  field  for  administration 
and  enforcement  thereof. 

3.  Insurrection  and  sedition  ^=»5— Governor 
cannot  inaugurate  and  enforce  martial  law 
by  means  of  civil  authorities  acting  under 
military  oflloer. 

In  such  case,  it  is  not  within  the  constita- 
tional  power  of  the  Governor  to  inaugurate 
and  enforce  martial  law  within  such  territory 
by  means  of  the  civil  authorities  acting  under 
the  direction  of  himself  and  a  military  officer 
sent  into  It  by  him  for  the  purpose.  A  mere 
military  coloring  of  administration  is  insuffi- 
cient. 

4.  Habeas  oorpus  ^=> 1 6— Insurrection,  and  se- 
dition ^=>5— Parties  arrested  under  Code 
provisions  authorizing  arrest  "In  time  of 
war"  may  be  released  by  habeas  corpas  where 
arrest  was  not  during  time  of  war. 

Sections  5  to  9,  indusiye,  of  chapter  14 
(sections  351-355)  of  the  Code,  are  operative 
only  in  a  time  of  actual  war,  and  under  them 
citizens  cannot  be  arrested  and  detained,  ex- 
cept in  the  time  of  such  war,  for  acts  not  con- 
stituting offenses  under  the  dvil  law,  though 
prescribed  and  forbidden  by  executive  regula- 
tions, rules,  and  orders  set  forth  in  prodama- 
tions  of  war  and  martial  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  In  Time  of  War.] 

Mnier,  J,  dissenting. 

Proceedings  in  habeas  corpus  by  A.  D.  Lav- 
inder,  by  Mount  Woolf ord,  and  by  Frank  In- 
gram. Returns  to  writs  held  insulBcient,  and 
prisoners  discharged. 

H.  W.  Houston*  of  Charleston,  for  peti- 
tioners. 

J&.  T.  England,  Atty.  Gen.,  Chas.  Bitchie 
and  R.  Dennis  Steed,  Asst  Atty.  Gen.,  and 

5.  B.  Avis,  of  Charleston,  for  respondent. 

POFFENBABGBR,  J.  Alleging  illegal  re- 
straint and  deprivation  of  his  liberty  by  the 
sheriff  of  McDowell  county,  proceeding  un- 
der orders  of  the  acting  adjutant  general  of 
West  Virginia,  A.  D.  lAvinder  obtained  froxa 
two  of  the  Judges  of  this  court,  acting  in 
vacation,  a  writ  of  habeas  corpus  ad  sul>- 
Jiciendum,  requiring  the  production  of  his 
body  in  court,  at  the  dty  of  Charleston,  at 
a  special  term,  for  Judicial  inquiry  and 
determination  as  to  the  validity  of  his  im- 
prisonment. Upon  similar  complaints.  Mount 
Woolford  and  Frank  Ingram  obtained  such 
writs,  returnable  at  the  same  time  and  place, 
and  requiring  the  sheriff  of  Mingo  county  to 
produce  th^r  bodies  before  the  court  for  like 
inquiry  and  determination. 

Each  of  said  parties  was  held  as  a  mill* 
tary  prisoner  for  infraction  of  a  rule  or  order 
CMitained  in  a  proclamation  issued  by  the 
Governor  of  the  state,  declaring  the  existence 
of  a  state  of  war»  insurrection,  and  riot  in 
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the  county  of  Mingo,  and  purporting  to  in- 
augurate martial  law  throughout  the  whole 
of  said  county,  and  to  require  from  all  of 
its  inhabitants  and  other  persons  within  its 
limits  obedience  to  certain  orders,  rules,  and 
regulations  prescribed  in  said  proclamation, 
exceeding  in  their  requirementB  those  of  the 
common  and  statute  laws,  some  of  which, 
unless  made  exceptional  on  the  ground  of 
necessity,  and  thus  brought  within  the  Ck)n- 
stitution,  contravene  provisions  of  that  in- 
strument. 

Under  authority  conferred  by  law,  Lavin- 
der  had  carried  a  pistol  in  Mingo  county,  he 
having  been  duly  licensed  so  to  do  by  an 
order  of  a  competent  court  of  Kanawha  coun- 
ty, and  the  license  so  granted  him  being 
state-wide  in  its  operation.  His  carriage  of 
the  pistol  under  such  circumstances  was 
treated  as  an  infraction  of  one  of  the  martial 
law  regulations  inhibiting  the  possession  and 
carrying  of  arms  in  the  county,  and  therefore 
as  suffldent  ground  for  his  arrest  and  de- 
tention pending  suppression  of  the  insurrec- 
tion. Immediately  upon  his  arrest  he  was 
committed  to  the  custody  of  the  sheriff  of 
Mingo  county  by  an  order  of  the  acting  ad- 
jutant general,  and  then,  by  a  like  order, 
transferred  to  the  custody  'of  the  sheriff  of 
McDowell  county,  on  account  of  the  crowded 
condition  of  the  Mingo  county  jail.  Wool- 
ford  was  seized  and  likewise  detained  in  the 
Mingo  county  jail  for  liaving  had  pistol  car- 
tridges in  bis  possession;  and  Ingram,  for 
passing  up  and  down  through  a  tent  col^my 
of  striking  coal  miners,  contrary  to  orders 
given  under  said  proclamation.  None  of 
these  acts  constituted  a  violation  of  any  dvil 
law,  but  all  were  prohibited  by  the  Gover- 
nor's rules  and  regulations,  as  interpreted 
and  applied  by  his  agent  in  the  alleged  mili- 
tary district,  the  acting  adjutant  general. 

[1]  Admittedly,  there  was  no  actual  mili- 
tary organization  or  force  representing  the 
state  government,  in  Mingo  county,  at  the 
time  of  the  arrests.     The  acting  adjutant 
general,  holding  a  military  commission,  was 
on  the  ground,  and  was  directing  the  civil 
anthorities  of  the  county,  the  sheriff,  ccm- 
stables,  justices,  policemen,   and   the  posse 
comitatus,  but  they  were  not  enrolled,  en- 
listed nor  organized  as  a  military  force.    Un- 
der the  law,  the  Governor  had  a  potential 
military  force  in  £he  state  and  county,  the 
nnorganized  militia;  but,  being  unenrolled, 
uncalled,  and  unorganized,  it  could  not  have 
been  deemed  to  be  an  actual  military  force, 
nor  treated  as  such*    Although  officially  de- 
clared to  be  in  a  state  of  war,  the  county 
was  not  occupied  by  any  military  force  of 
tlie    state.     The  enterprise  was  an  attempt 
to    put  into  effect  and  enforce  military  or 
martial  law  by  merely  dvil  agendes.     The 
presence  of  a  military  officer  and  action  of 
tbe  dvil  authorities,  under  his  direction,  con- 
stituted  no  more  than  mere  military  color 
In  tlie  situation  and  procedure. 
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The  substitution  of  military  for  the  civil 
law  in  any  community  Is  an  extreme  meas- 
ure. Sodally,  economically,  and  iH)Uticall^, 
it  is  deplorable  and  calamitous.  Its  sole  jus- 
tlficatipn  is  the  failure  of  the  dvil  law  fully 
to  operate  and  function,  for  the  time  being, 
by  reason  of  the  paralysis  or  overthrow  of 
its  agendes,  in  consequence  of  an  insurrec- 
tion, invasion,  or  other  enterprise  hostile  to 
the  state,  and  resulting  in  actual  warfare 
And  then  such  substitution  at  any  place  with- 
in the  state  cannot  extend  beyond  the  limits 
of  the  theater  of  actual  war.  Nance  v. 
Brown,  71  W.  Va.  519,  77  S.  B.  248,45  L.  R.  A. 
(N.  S.)  990,  Ann.  Cas.  19140, 1 ;  In  re  Jones  et 
al.,  71  W.  Va.  567,  77  S.  B.  1029,  45  L.  R.  A. 
(N.  S.)  1030,  Ann.  Gas.  19140,  31.  MarUal 
Law  within  the  territory  of  a  country  at  war 
with  another,  or  with  rebdlious  dtisens  or 
subjects  in  possession  of  a  part  of  its  own 
territory,  Is  not  a  necessary  inddent  or  con- 
sequence of  the  existing  state  of  war.  A  con- 
crete illustration  of  this  proposition  is  found 
in  the  late  World  War.  Though  there  were 
millions  of  men  under  arms  in  the  United 
States,  not  a  foot  of  its  territory  was  sub- 
jeded  to  martial  law  on  the  ground  of  the 
existence  of  the  state  of  war  between  this 
country  and  certain  European  governments; 
nor,  under  prindples  dedared  in  Bx  parte 
MiUlgan,  4  Wall.  (U.  S.)  2,  18  U  Ed.  281, 
could  it  have  been,  because  there  was  no  ac- 
tual warfare  in  this  country — ^no  fighting, 
no  battle  lines,  no  area  In  which  troops  were 
assembled  or  moved  to  and  fro,  in  the  con- 
duct of  oir  preparation! for  immediate  or  prob- 
able combat.  In  the  great  Civil  War,  por- 
tions of  the  country  lying  without  the  theater 
of  actual  war,'  as  here  indicated,  were  con« 
stitutionally  immtme  from  martial  law.  Ez 
parte  MiUlgan,  dted. 

[2]  It  is  perfectly  manifest  that  the  proda- 
maUon  of  war  did  not,  ipso  facto,  nor  ex 
proprio  vigore,  inaugurate  martial  law  in 
Mingo  county.  The  Ctovdnior's  attempt  to 
inaugurate  it  and  pat  it  into  effect  in  that 
county,  la  the  manner  hereinbefore  desciibldd. 
was  dearly  futile  and  inoperative.  The  Ir- 
resistible logic  of  the  precedents  already 
dted,  and  of  all.  others  beariag  upon  the 
subject,  is  that  martial  law  Is  an  incident  of 
military  operatians  within  the*  area  of  adual, 
not  merely  theoretical,  warfare.  Being  only 
an  inddent  of  actual  wiofare,  sudi  vrarfare 
is  essential  to  its  existence ;  and,  being  also 
a  mere  incident  of  actual  military  occupa- 
tion of  territory,  an  army  in  the  field  ia  equal- 
ly essential  and  indispensable.  No  precedent, 
te^  nor  ;|udidal  opinicai  found  In  the  books 
accords  to  martial  law  of  the  kind  now  under 
consideratioiii;  a  wider  scope  or  larger  func- 
tion than  that  just  indicated.  .Upon  the  the- 
ory of  the  procedure  under  which  these  ar- 
rests were  made,  a  dtlKen  of  revolting  or 
enemy  territory  might  be  guilty  of  many  in* 
fractions  of  martial  law  long  before  accrual 
of  the  power  to  make  it  effective.    As  an 
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incident  of  the  Civil  War,  that  theoryi  if 
applied,  might  have  piled  up  against  a  citizen 
of  Georgia  a  three  or  four  years*  accumula- 
tion of  offenses  under  federal  military  regula- 
tions of  which  he  had  had  no  knowledge, 
and  required  him  to  suffer  imprisonment  or 
other  punishment  for  them  on  the  arrival 
of  federal  troops  within  the  state.  There 
could  have  been  no  American  martial  law  in 
Cuba,  Porto  Rico,  the  Philippine  Islands,  or 
Germany  until  the  American  troops  actually 
occupied  those  countries,  and  then  it  was 
limited  to  the  territories  in  actual  occupation. 
It  is  a  purely  military  measure,  and  its  ad- 
ministration a. strictly  military  function.  To 
say  the  military  chief  may  prescribe  It  and 
then  devolve  its  enforcement  upon  the  civU 
officers  of  the  territory  involves  a  serious  de- 
parture from  logic,  as  well  as  a  contradiction 
in  terms.  It  is  as  truly  military  in  its  ad- 
ministration as  in  its  origin,  nature,  and  in- 
stitution or  proclamation. 

[8]  The  authority  of  the  Governor  to  insti- 
tute and  enforce  it,  under  circumstances  war- 
ranting such  action,  accorded  to  him  by  cer- 
tain decisions  of  this  court,  to  which  refer- 
ence has  been  made,  is  found  in  section  12  of 
article  7  oi  the  Constitution,  only  by  con- 
struction of  the  terms  used  therein,  in  connec- 
tion with  other  provisions  of  the  organic  law. 
That  section  makes  him  commander  in  chief 
of  the  military  forces  of  the  state,  and  ex- 
pressly empowers  him  to  call  out  the  same 
to  execute  the  laws,  suppress  insurrection, 
and  repel  invasion.  Power  to  suppress  in- 
surrection and  repel  invasion  by  the  use  of 
the  military  forces  of  the  state  impliedly 
carries  power  to  accomplish  those  purposes 
in  the  recognized  modes  of  warfare,  which 
include  martial  rule  within  the  area  of  ac- 
tual hostilities.  In  other  words,  the  Gover- 
nor, being  expressly  authorized  to  conduct 
military  operations  for  suppression  of  insur- 
rection and  in  rcBistance  of  invasion,  is  im- 
pliedly authorized  to  conduct  such  operations 
in  accordance  with  the  usages  and  customs 
of  war,  and  so  has  all  the  powers  recognized 
as  being  incident  to  the  office  of  commander 
in  chief  of  any  army  engaged  in  such  enter- 
prises. This  is  a  reasonable  and  fair  inter- 
pretation of  the  terms  of  the  section  above 
referred  to.  Administration  and  enforcement 
of  martial  law  by  dvil  agencies  could  not  be 
brought  within  the  terms  of  that  section  in 
any  way.  Moreover,  specification  of  one 
method  of  effecting  a  result  is  regarded,  in 
constitutional  construction,  as  an  implied  ex- 
clusion of  all  others,  even  though  they  may 
be  deemed  to  be  more  convenient  or  effica- 
cious than  the  one  designated. 

''The  rule,  that  when  an  instrument  gives  k 
power  it  also  gives,  by  implication,  the  means 
necessary  to  its  exercise,  is  intended  to  render 
available  those  grants  of  power,  wiiich,  without 
its  application,  would  be  inoperative  and  nuga- 
tory, by  reason  of  the  means  necessary  to 
their  exercise  not  being  also  provided.  But, 
when  the  means  of  enforcing  a  given  power 


are  furnished  by  law,  the  rule  does  not  apply.** 
Field  V.  People,  2  Scam.  (HI.)  79,  85. 

Of  course,  this  holding  is  limited  to  sup- 
pression of  insurrection  and  repulsion  of  In- 
vasion, terms  necessarily  implying  the  use  of 
force.  If  insurrectionists  or  foreign  enemies 
can  be  dissuaded  from  their  purposes  by  per- 
suasion or  other  peaceable  methods,  the 
Governor  may  employ  them  and  need  not  re- 
sort to  force.  But,  when  the  application  of 
military  force  is  necessary,  he  is  limited  to 
the  use  of  a  military  organization  in  the 
effectuation  of  his  purpose.  He  cannot  en- 
large the  powers  of  the  civil  officers  nor  re- 
strict the  legal  rights  of  citizens  by  way  of 
exercise  of  his  power  to  achieve  certain  pur- 
poses by  the  use  of  a  military  force.  In 
other  words,  he  cannot  by  a  mere  order  con- 
vert the  civil  officers  into  an  army  and  clothe 
them  with  military  powers  for  the  purpose  of 
suppressing  an  insurrection  or  repelling  an 
invasion.  He  can  raise  an  army  only  in  the 
manner  prescribed  by  law,  and  his  military 
authority  can  be  exerted  in  respect  of  things 
authorized  to  be  done  with  the  military 
forces  only  by  means  of  an  army. 

This  somewhat  technical  view  of  the  sub- 
ject is  sustained  by  broader  and  more  prac- 
tical considerations.  Martial  law  is  a  dras- 
tic and  oppressive  system.  Under  it  the 
rights,  privileges,  and  liberties  ordinarily  pos- 
sessed and  enjoyed  by  citizens  are  greatly 
restricted  and  abridged,  and  the  powers  of 
the  military  officers  are  infinitely  larger 
than  those  conferred  upon  the  civil  officers. 
Hence,  it  ought  not  to  be  put  into  effect  ex- 
cept upon  occasions  of  dire  and  inexorable 
necessity.  Limitation  of  the  power  of  the 
Governor  to  invoke  and  apply  it  only  on  oc- 
casions of  actual  warfare  and  within  the 
area  of  actual  hostilities  renders  it  impossi- 
ble for  him  to  set  aside  the  civil  laws  and 
rule  by  his  practically  unrestrained  will,  un- 
der any  other  circumstances.  Such  a  con- 
struction is  not  unreasonable,  and  it  is  highly 
necessary  in  the  legal  sense  of  the  term.  If 
he  could  proclaim  martial  law  and  enforce 
it  by  employment  of  the  dvil  authorities, 
he  would  be  often  importuned  to  do  so  upon 
facts  and  circumstances  wholly  insufficient  in 
reason  to  warrant  such  procedure;  and,  in 
some  such  instances,  he  might  be  induced  by 
misapprehension  or  misrepresentation  to  yield 
to  such  importunities.  The  necessity  and  ap- 
plication of  actual  military  force,  as  pre- 
requisites, afford  a  reasonably  certain  basis, 
standard,  or  test  by  which  he  can  always  de- 
termine the  propriety  of  resort  to  this  higb 
power,  as  well  as  obtain  immunity  from  the 
embarrassment  of  groundless  appeals  for 
abridgement  of  the  legal  rights  of  citizens 
and  enlargement  of  the  powers  of  the  dvil 
officers. 

Power  in  a  chief  magistrate,  to  effect  sudi 
results  under  ordinary  circumstances,  would 
be  suggestive  of  the  despotism  of  unrestrain- 
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ed  monarchial  goTermnent,  complete  aboli- 
tion, inhibition,  or  predusion  of  which  is  one 
of  the  chief  aims  or  purposes  of  constitu- 
tional popular  gOYemment.  The  framers  of 
the  federal  Constitution  were  particularly 
careful  to  provide  against  it  by  many  of  the 
provisions  of  that  Instrument.  Both  the  fed- 
eral and  the  state  Constitutions  withhold  it 
from  the  Ijegislature,  as  well  as  the  execu- 
tive. The  war  power  only  was  excepted.  For 
an  occasion  of  fauch  gravity,  it  was  deemed 
inadvisable  to  attemi)t  to  define  the  powers  of 
government,  by  any  constitutional  provision; 
wherefore  the  usages  and  customs  of  war 
constitute  its  limitations.  Enlargement  of 
that  exception  would  amount  to  an  undermin- 
ing of  a  cornerstone  of  constitutional  govern- 
ment It  is  so  high,  mighty,  and  dangerous 
in  character  that  it  must  be  rigidly  and 
strictly  kept  within  clearly  defined  limits, 
even  though  they  may  seem  to  be  arbitrary 
and  technical. 

[4]  In  the  light  of  the  same  general  prin- 
ciples, we  interpret  sections  5  to  9,  inclusive, 
of  chapter  14  (sections  351-35t^  of  the  Code, 
authorizing  arrest  In  time  of  war  of  persons 
giving  aid,  support,  or  information  to  the 
enemy  or  insurgents,  or  combining  or  con- 
spiring together  to  aid  or  support  any  hostile 
action  against  the  United  States  or  this  state. 
Such  high  and  extraordinary  power  was  not 
intended  to  be  conferred,  unless  nor  until 
actual  warfare  is  made  manifest  by  the  pres- 
ence of  an  army  In  the  field.    The  power  1b 
given  by  way  of  aid  in  the  actual  suppression 
of  Insurrection  or  resistance  of  invasion.    It 
cannot  be  wielded  except  "in  time  of  war." 
That  does  not  mean  theoretical  or  technical 
war.     It  means  actual  war.     Ordinarily,  a 
declaration  of  war  is  followed  immediately 
by    the  movement  of  troops  for  attack  or 
defense.     The  statute  must  operate  accord- 
ing  to  the  plain  and  ordinary  meaning  of 
its    terms — ^not  an  obscure,   exceptional,  or 
strained   interpretation.     Besides,  until  the 
declaration  of  war  is  carried  into  effect  by 
actual  military  or  naval  operations,  there  is 
no  such  an  emergency  as  Justifies  the  posses- 
sion or  exercise  of  such  extraordinary  pow- 
ers   as  the  statute  confers  in  time  of  war. 
L«actc  of  such  a  limitation,  as  we  recognize 
and  here  state,  would  open  the  door  to  the 
possibility  of  abuses  thereof,  well  calculated 
to  impair  and  weaken  the  very  foundations 
of    constitutional  government.     Though   we 
cannot   assume   that   any    chief  magistrate 
would  ever  set  up  a  merely  pretextual  state 
of  war,  as  color  or  ground  for  seizure  of  ex- 
traordinary   powers   inconsistent   with    and 
subversive  of  liberty,  the  bare  possibility  of 
sucli    action,  under  a  loose  interpretation  of 
tlie    statute,  amply  suffices  for  adoption  of 
the   strict  construction  we  give  it.     Besides, 
as  lias  been  stated,  it  harmonizes  with  the 


Upon  these  principles  and  conclusions,  the 
returns  to  the  writs  were  held  insufficient, 
and  the  prisoners  discharged. 

MILLER,  J.,  dissents. 


(89  W.  Va.  46) 
BARTLETT  et  al.  v.  JOHNSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  13,  1921.) 

f Syllabus  hif  the  Oourt.) 

1.  Vendor  and  purchaser  <d=>6l— Presnmptioii 
that  vendor  owning  but  one  house  and  lot  in  a 
town  intended  to  sell  only  that  which  hs 
owned. 

There  is  a  presumption  that  a  yendor  of 
real  estate  intends  to  sell  that  which  he  owns, 
and  where  a  contract  for  the  sale  of  real  estate 
describes  the  subject-matter  of  the  sale  as  a 
bouse  and  lot  situate  in  a  certain  town,  and 
the  vendor  owns  but  one  house  and  lot  situate 
in  the  town  mentioned,  the  contract  will  be  con- 
strued as  referring  thereto. 

2.  Specific  performance  ^=s>l05(3)  —  Laches 
will  not  prevail  where  purchaser  holds  po8« 
session  from  date  of  sale  until  suit 

The  defense  of  laches  will  not  prevail  in  a 
suit  for  specific  performance  of  a  contract 
for  the  sale  of  real  estate,  where  the  vendee 
holds  the  possession  thereof  from  the  date  of 
the  sale  until  the  institution  of  the  suit  by 
him  for  the  extraction  of  the  legal  title,  even 
though  many  years  may  have  elapsed  between 
the  making  of  the  contract  and  the  institution 
of  the  suit. 

Case  Gertmed  from  Circuit  Court,  Barbour 
County. 

Bill  for  specific  performance  by  Florenci 
Bartlett  and  others  against  Elizabeth  John* 
son.  Demurrer  to  bill  overruled,  and  case 
certified.    Overruling  of  demurrer  affirmed. 

George  &  Wilcox,  of  Philippi,  for  plaintiffs. 
J.  Blackburn  Ware,  of  PhiUppi,  for  defend- 
ant 

RITZ,  P.  The  circuit  court  of  Barbour 
county  having  overruled  a  demurrer  to  the 
plaintiffs*  bill  for  specific  performance  of  a 
contract  for  the  sale  of  real  estate,  certifies 
to  this  court  the  questions  arising  upon  said 
demurrer. 

On  the  15th  of  June,  1907,  the  plaintiffs' 
ancestor  W.  J.  Bartlett  purchased  from  Si- 
mon Johnson  a  house  and  lot  in  North  Philip- 
pi,  and  on  that  date  said  Simon  Johnson  ex- 
ecuted and  delivered  to  the  ancestor  of  the 
plaintiffs  a  contract  or  memorandum  of  the 
sale  in  the  following  words  and  figures: 

''This  contract  maid  this  15  day  of  June,  1907, 
by  &  beetwean  Simon  Johnson  of  the  first  part 
&  W.  J.  Bartlette  of  the  second  part  sole  a 


_  ,  lot  and  house  in  North  Philippi  for  One  thou- 

f:eneral  principles  above  adverted  to,  and  car-   sand  dollars  paid  in  hand  retains  this  property 
ritf»s  f:liem  into  effect  *  as  long  as  I  live.    Simon  Johnson." 


FV>r  other  casM  see  tame  topio  and  KBY-NUMBSR  in  aU  Key-Numbered  Dlsesu  and  Indexes 
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The  bill  alleges  that  W.  J.  Bartlett  was 
at  the  time  of  the  sale  in  possession  of  the 
house  and  lot  purchased  from  said  Johnson, 
and  that  he  remained  in  the  possession  there- 
of until  his  death,  and  that  since  his  death 
hig  widow  and  heirs  at  law,  the  plaintiffs 
in  this  suit,  have  remained  in  the  possession 
of  the  house  upon  said  premises;  that  the 
said  Simon  Johnson  at  the  time  of  said  sale 
owned  no  other  house  and  lot  in  North  Phil- 
ippi  than  the  one  which  this  suit  seeks  to 
have  conveyed  to  the  plaintiffs ;  and  that  the 
defendant  Elizabeth  Johnson  is  the  widow 
and  sole  devisee  of  the  said  Simon  Johnson, 
he  having  departed  this  life. 

The  demurrer  to  the  bill  la  based  upon  two 
grounds :  the  first  being  that  the  contract  of 
sale  \»  too  indefinite  to  be  enforced,  there 
being  no  sufficient  designation  therein  of  the 
property  sold  by  Johnson  to  Bartlett;  and, 
second,  that  the  plaintlflls  are  barred  from 
maintaining  this  suit  by  laches. 

[1  ]  It  Is  true  the  contract  of  sale  is  rather 
Indefinite  so  far  as  the  subject-matter  is 
concerned.  It  purports  to  sell  a  lot  and 
house  in  North  Philii>pt,  and  recites  the  con- 
sideration, and  that  the  same  has  been  paid. 
Can  resort  be  had  to  extraneous  evidence  in 
order  to  identify  the  subject-matter  of  the 
contract?  It  is  averred  in  the  bill  that  the 
vendor  had  but  one  house  and  lot  in  North 
Philippi,  and  it  ia  insisted  that  there  is  a 
presumption  that  he  intended  to  sell  that 
which  he  owned.  If  It  Is  true  that  it 
may  be  presumed  that  the  vendor  intend- 
ed to  sell  his  own  property,  then  there  ex- 
isted but  one  subject-matter  to  which  the 
contract  could  be  applied,  and  that  ia  the 
house  and  lot  in  North  Philippi  claimed  by 
the  plaintiffs.  There  Is  no  doubt  but  that  re- 
sort may  be  had  to  evidence  outside  of  the 
contract  itself  in  order  to  establish  the  iden- 
tity of  the  subject-matter  of  the  contract  In 
other  words,  if  there  is  anything  in  the  con- 
tract which  directs  inquiry  in  a  particular 
way  for  the  purpose  of  identifying  the  subject, 
this  direction  will  be  followed.  Now  it  is 
quite  clear  that  if  the  contract  had  said 
**my  house  in  North  Philippi"  there  would 
have  been  no  trouble  in  ascertaining  the  sub- 
ject-matter of  the  contract,  provided  the  ven- 
dor had  but  one  house  in  North  Philippi  Of 
course,  if  upon  investigation  it  is  found  that 
he  owned  two  houses  and  lots,  or  a  half  doz« 
en  houses  and  lots  in  North  Philippi,  then  it 
might  be  imi>osslble  to  apply  the  contract 
to  any  particular  house  and  lot,  but  if  such 
an  inquiry  had  developed  the  fact  that  he 
was  the  owner  of  but  one  such  house  and  lot, 
by  the  uniform  trend  of  authorities  the  con- 
tract would  be  applied  to  that  house  and  lot. 
In  this  case,  however,  the  contract  does  not 
designate  it  as  ''my  house  and  lot,"  but 
simply  **a  house  and  lot  in  North  Philippi." 
It  must  be  borne  in  mind  in  construing  this 
contract;  aa  well  as  all  other  contracts  that 


the  purpose  of  the  courts  is  to  give  than 
effect,  tf  that  may  be  d(me.  There  u  no 
doubt  but  that  Johnson  intended  to  sell  a 
house  and  lot  in  North  Philippi  to  BarQett, 
and  we  aee  no  ditBculty  in  reaching  the  con- 
clusion that  this  intention  to  sell  applied 
to  the  house  and  lot  that  he  owned.  It  sure- 
ly could  not  be  assumed  that  he  intended  to 
sell  a  house  and  lot  that  he  did  not  own  and 
had  no  interest  tn.  The  presumption  is  that 
people  are  honest  and  intend  to  give  valne 
for  what  they  get  Indulging  this  preaomp- 
tioo,  the  contract  then  stands  Just  as  if 
written  "my  house  and  lot  in  North  PhilippL'* 
and  if  by  going  to  North  Philippi  it  ia  found, 
as  alleged  in  the  bill,  that  the  vendor  owned 
but  one  house  and  lot  there,  then  this  is  the 
house  and  lot  intended.  Of  course,  if  there 
were  more  than  one  house  and  lot  in  North 
Philippi  belonging  to  the  vendor,  thia  would 
render  the  description  ambiguous,  and  might 
render  the  contract  invalid,  but  in  this  cane 
we  have  the  allegation  that  Johnson  owned 
but  one  house  and  lot  In  North  Philippi,  and, 
thia  being  true,  we  are  constrained  to  hold 
that  this  was  the  property  referred  to  ia 
the  contract  aforesaid.  The  doctrine  that 
there  Is  a  presumption  that  the  vendor  of 
real  estate  intends  to  sell  property  owned 
by  him  is  but  another  way  of  stating  that 
there  is  a  presumption  that  parties  will  deal 
honestly  with  each  other,  and  that  one  who 
purports  to  sell  property  is  the  owner  of  It, 
and  this  presumption  is  resorted  to  in  order 
that  effect  may  be  given  to  their  contracts 
rather  than  to  deprive  them  of  the  force 
which  the  parties  intended  them  to  have.  1 
Jonea  on  Law  of  Real  Property  in  Convey- 
ancing, I  347;  Hurley  v.  Brown,  98  Mass. 
545,  96  Am.  Dec.  671;  Mead  v.  Parker,  115 
Mass.  413, 20  Am.  Rep.  110 ;  Fish  v.  Hubbard's 
Adm'rs,  21  Wend.  (N.  T.)  651.  If  the  allega- 
tion of  the  bill  that  Johnson  owned  but  one 
house  and  lot  in  North  Philippi  is  true,  and 
on  thia  demurrer  we  must  concede  the  troth 
of  it,  then  there  was  but  one  subject-matter 
to  which  this  contract  could  be  applied  after 
indulging  the  presumption  that  he  intended 
to  sell  that  of  which  he  was  the  owner. 

[2]  The  contention  that  plaintiffs  are  bar- 
red from  maintaining  thia  suit  by  laches  i» 
not  tenable.  It  is  averred  that  they  are  in 
possession  of  the  property,  and  that  they 
and  their  ancestor  have  had  such  possession 
ever  aince  the  contract  of  sale  sought  to  be 
enforced.  They  were  under  no  obligation 
to  take  any  action  so  long  as  their  possession 
was  undisturbed,  and  their  righta  unques- 
tioned. This  doctrine  is  fully  sustained  by 
the  case  of  Mills  v.  McLanahan,  70  W.  Ya. 
288,  73  S.  E.  927,  and  the  authorities  there 
dted. 

The  demurrer  to  the  bUl  was  properly 
overruled,  and  the  questions  certified  are 
answered  accordingly. 
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CLAYPOOLE  V.  MclNTOSH  et  al. 
(No.    177.) 

(Supremo  Court  of  North  Carolina.     Oct  6, 

1921.) 

1.  Corporations  ^s»228— Stockholders  liable 
for  unpaid  subscriptions  to  amount  necessa- 
ry to  liquidate  debts. 

Under  C.  S.  {  1160,  stockholdere  of  an  in- 
aolyeot  corporation  are  liable  pro  rata  for 
their  unpaid  subscriptions  to  amount  necessary 
to  liquidate  the  corporate  debts. 

2.  Bankruptcy  ^=»I45 ( I )— Corporate  offlcers, 
who  {MUd  dividende  when  debts  exoeeded 
two-thirds  of  assets,  llaMo  to  tmstee  for 
debts. 

Under  O.  S.  |  1J79,  officers  of  corpora- 
tion, who  paid  out  of  the  funds  of  the  corpora- 
tion dividends  when  debts  of  the  corporation 
exceeded  two-thirda  of  its  asseta,  held  liable 
to  trustee  in  bankruptcy  of  the  corporation  for 
the  amount  of  such  debts  and  the  proper  costs 
and   charges   of  the  bankruptcy  proceeding. 

3.  Appeal  and  arror  ^=»901— PrasvRiption 
agaiBst  error. 

The  presumption  Is  against  error. 

Appeal  from  Superior  Court,  Crayon  Coun- 
ty; DeTint  Judge. 

Action  by  J.  S.  Claypoole,  trustee  of  the 
estate  of  the  Willis  Grocery  C6mpany,  against 
W.  A.  Mcintosh  and  otiiers.  Judgment  for 
plaintiff,  and  defendants  except  and  appeal. 
Affirmed.    No  error. 

The  action  is  instituted  by  plaintiff,  trus- 
tee in  baniunptcy  of  Willis  Grocery  Company, 
an  insolymt  corporation;  the  same  being  by 
order  of  bankruptcy  court  to  collect  assets 
to  pay  creditors  from  stockholders  on  their 
unpaid  subscriptions,  under  section  1160, 
Consolidated  Statutes,  and  against  defend- 
ants, directors  and  officers  In  control  of  said 
(30iporation  and  its  affairs,  by  reason  of  divi- 
dends paid  out  to  themselves  contrary  to  law 
as  contained  in  section  1179,  eta  On  denial 
of  liability,  the  Jury  rendered  the  following 
verdict : 

"1.  What  amount  of  stock  in  the  Willis 
Grocery  was  held  by  the  defendants  McKeel, 
Mcintosh,  and  Weeks  at  the  time  the  said  com- 
psmy  became  insolvent? 

*'Answer:  McKeel.  $2,000.00;  Mdntoah, 
^.000.00;    Weeks,  $1,000.00. 

"2.  What  amount,  if  any,  is  due  by  each  of 
•aid  defendants  on  the  stock  held  by  them? 

'^Answer:     $2,000.00;    Weeks,  $1,000.00. 

'^.  Were  the  defendants  officers  of  the  Wil- 
lis Grocery  Company? 

"Answer:     Yes. 

"4.  Did  the  defendants  pay  Out  of  the  funds 
of  said  Willis  Grocery  Company  dividends  when 
debts  of  said  company  were  more  than  two- 
tbirds  of  its  assets,  and,  if  so,  in  what  amount? 

••Answer:     $6,644.00. 

••5.  Did  the  defendants  pay  to  or  for  them- 
aelves,  any  part  of  the  capital  stock  of  WiBIS 
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Grocery  Company,  and  if  so.  In  what  amount? 

"Answer:     $5,308.00. 

•*8.  What  amount  will  be  refunded  to  pay 
the  debts  of  Willis  Grocery  Company,  over 
and  above  the  assets  of  the  bankrupt  estate  of 
the  Willis  Grocery  Company? 

"Answer:    $3,234.00.* 


f* 


Judgment  on  verdict  for  plaintiffs  for  $8,- 
234,  amount  required  to  pay  the  corporate 
debts,  and  defendants  excepted  and  appealed. 

Whitehurst  &  Harden  and  Ward  &  Ward, 
of  New  Bern,  for  appeUants. 

H.  P.  Whitehurst  and  R.  A.  Nmm,  both  of 
New  Bern,  for  appellee. 

HOKB,  J.  [1]  Both  under  general  princi- 
ples of  corporate  law,  appertaining  to  the 
subject,  and  with  us  by  exx^ress  enactment, 
stockholders  of  an  Insolvoit  corporation  are 
liable  pro  rata  for  their  unpaid  subscriptions 
to  an  amount  necessary  to  liquidate  the  cor- 
porate debts.  Whltlock  v.  Alexander,  160  N. 
C.465,76S.  E.538*:  Mclver  v.  Hardware  Co., 
144  N.  O.  478,  57  S.  E.  169,  119  Am.  St.  Rep. 
.970 ;  Consolidated  Statutes,  chapter  22, }  1160. 
In  the  same  statute  (section  1179)  it  Is  also 
provided  as  follows: 

"No  corporation  may  declare  and  pay  divi- 
dends except  from  the  surplus  or  net  profits 
arisiDg  from^  its  business,  or  when  its  debts, 
whether  due  or  not,  exceed  two-thirds  of  its 
assets,  nor  may  it  reduce,  divide,  withdraw, 
or  in  any  way  pay  to  any  stockholder  any  part 
of  its  capital  stock  except  according  to  this 
chapter.  In  case  of  a  violation  of  any  provi- 
sion of  this  section,  the  directors  under  whose 
administration  the  same  occurs  are  jointly  and 
severally  liable,  at  any  time  witliin  six  years 
after  paying  such  dividend,  to  the  corporation 
and  its  creditors,  in  the  event  of  its  dissolu- 
tion or  insolvency,  to  the  full  amount  of  the 
dividend  paid,  or  capital  stock  reduced,  divided, 
withdrawn,  or  paid  out,  with  interest  on  the 
same  from  the  time  such  liability  accrued. 
Any  director  who  was  absent  when  the  viola- 
tion occurred,  or  who  dissented"  from  the  act 
or  resolution  by  which  it  was  effected,  may 
exonerate  himself  from  such  liability  by  caus- 
ing his  dissent  to  be  entered  at  large  on  the 
minutes  of  the  directors  at  the  time  the  action 
was  taken  or  immediately  after  he  has  had 
notice  of  it." 

[2]  The  verdict  of  the  Jury  on  the  fourth 
issue  brings  case  of  defendants  directly  with- 
in the  provisions  of  this  section  1179,  to  an 
amount  more  than  siifficient  to  pay  the  cor- 
porate debts,  and  the  judgment  for  the 
aimonnt  of  such  debts  and  proper  costs  and 
charges  has  been  properly  entered  against 
them. 

Tiie  only  objection  to  the  judgment  insist- 
ed upon  in  the  argument  before  us  was  to  th^ 
allowance  of  $500  for  costs  and  expenses  of 
the  bankruptcy  court  It  a^ppeared  that 
plaintiff,  as  trustee  In  bankruptcy,  had  on 
hand  from  other  sources  $636  available  to 
creditors,  subject  to  costs  and  fees  of  the 
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bankruptcy  proceedings,  and  the  court  mere- 
ly Instructed  the  jury  that  they  should  de- 
duct the  amount  of  $500  for  such  costs  from 
this  $636,  and  credit  the  amount  of  indebt- 
edness with  the  difiTerence,  which  would  leave 
the  balance  due  from  defendants  the  amount 
found  by  the  jury  in  response  to  the  sirth 
issue.  This  was  clearly  permissible,  and  the 
objection  made  was,  not  to  the  allowance  of 
the  fees,  but  that  the  evidence  on  the  subject 
is  not  as  full  and  satisfactory  as  could  be 
desired.  We  think  the  testimony  of  the  trus- 
tee, made  without  objection  on  the  cross-ex- 
amination, is  sufficient  to  uphold  the  amount 
allowed. 

[3]  The  presumption  is  against  error. 
Bernhardt  v.  Dutton,  146  N.  C.  206-209, 59  S. 
E.  651.  And  we  are  of  opinion  that  the  ob- 
jection is  not  sufficiently  supported  to  jus- 
tify the  court  in  disturbing  the  results  of  the 
trial. 

Judgment  affirmed. 

No  error. 


(182  N.  C.  105) 

AYCOCK  V.  BOGUE.  (No.  M3.) 

(Supreme   Court  of  North   Carolina.    Oct.  6, 

1921.) 

Brokers  ^=s>88(^— Evidence  held  to  make  a 
prima  facie  case  entitling  a  broker  to  com- 
missions so  that  It  was  error  to  grant  non- 
suit. 

In  an  action  for  l>roker'8  .commiBsions 
for  the  sale  of  real  estate  where  tlie  evidence 
tended  to  show  that  the  broker  had  produced 
a  purchaser,  or  contract  of  sale,  in  accordance 
with  his  agreement,  a  prima  facie  case  for  com- 
missions was  made  and  a  judgment  of  nonsuit 
was  erroneons. 

Appeal  from  Superior  Court,  Wnjne  Coun- 
ty;   Lyon,  Judge. 

Action  by  F.  B.  Aycock  against  Ella  W. 
Bogue,  executrix  of  the  estate  of  H.  G.  Bogue, 
deceased.  From  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Civil  action  to  recover  broker's  commis- 
sions alleged  to  be  due  under  a  contract  of 
agency;  said  agreement  being  in  words  and 
figures  as  follows,  to  wit: 

"Authorization  to  Sell  Land. 

"North  Carolina,  Wayne, County: 

"In  consideration  of  the  sum  of  one  dollar 
and  other  valuable  considerations,  to  A.  Q. 
Bogue,  the  undersigned,  paid  by  F.  B.  Aycocic, 
the  receipt  of  which  is  hereby  acli^nowledged, 
I  hereby  authorize  F.  B.  Aycock,  of  Fremont, 
N.  C,  to  sell,  or  contract  to  sell,  to  any  per- 
son for  me  on  or  before  the  Ist  day  of  De- 
cember, 1919,  at  the  price  of  $30,000.00,  upon 
the  following  terms:  $10,000.00  cash,  $2,000.- 
00  January  1,  1921,  $2,000.00  January  1,  1922, 
$2,000.00  January  1,  1923,  $2,000.00  January  1, 
1924,  $12,000.00  January  1,  1925.     Secured  by 


mortgage  on  land  and  interest  annually  at  6 
per  cent  the  lot  or  tract  of  land  belonging  to 
A.  G.  Bogue  situated  and  described  as  follows: 
Adjoining  the  lands  of  E.  L.  Pippin,  Simon 
Aycock  and  others,  containing  100  acres,  more 
or  less,  and  being  land  bought  of  Kennedy- 
Moye  Realty  Company,  and  known  as  Wyatt 
M.  Barnes  land. 

"It  is  agreed  that  A.  G.  Bogue  may  reot  out 
all  crops  for  the  year  1920. 

"I  agree  and  bind  myself  to  pay  said  F.  6. 
Aycock  all  over  the  price  above  meutioned,  if 
he  makes  said  sale,  or  contract  of  sale,  for 
me  on  or  before  the  time  above  specified. 

"And  I  do  hereby  bind  myself  that  I  will 
make  a  good  and  indefeasible  title  in  fee,  free 
from  all  incumbrances,  by  warranty  deed,  to 
any  person  or  persons  whom  the  said  F.  B. 
Aycock  may  sell  said  land  to,  on  or  before  the 
date  above  specified. 

"This  the  2d  day  of  October,  1919. 

"[Signed]    A.    G.    Bogue.    [Seair 

On  the  afternoon  of  December  1,  1919,  the 
plaintiff  produced  one  W.  R.  Ballance  who 
was  ready,  able,  and  willing  to  buy  In  ac- 
cordance with  the  terms  of  the  above  agree- 
ment and  in  keeping  with  liis  written  con- 
tract to  purchase.  It  appears  that  the  sign- 
ing of  the  deed  by  Bogue  and  his  wife,  by 
common  consent  and  mutual  acquiescence, 
was  delayed  until  the  next  morning,  Decem- 
ber 2d,  as  it  was  desirable  not  to  disturb 
Mrs.  Bogue  and  her  baby  that  night 

On  the  following  day,  and  thereafter,  Bal- 
lance declined  to  accept  the  deed  on  the 
ground  that,  under  his  contract  of  purchase, 
he  was  not  bound  to  take  the  property  unless 
the  deal  was  consummated  on.  or  before  the 
Ist  day  of  December.  His  written  agreement 
is  as  follows: 

"Agreement  to  Purchase  Land. 


(I 


North  Carolina,  Wayne  County: 

"In  consideration  of  one  ($1.00)  dollar  and 
other  valuable  considerations  to  me  in  band 
paid  by  F.  B.  Aycock,  the  receipt  of  which  is 
hereby  aclcnowlediged,  I  do  hereby  agree  and 
bind  myself,  my  heirs  and  assigns,  to  purchase 
from  the  said  F.  B.  Aycock,  at  the  price  of 
$31,500.00,  upon  the  terms  of  $11,500.00  cash. 
$2,000.00  January  1,  1921,  $2,000.00  January 
1.   1922,  $2,000.00  January  1,  1923,  $2,000.00 
January  1,  1924,  $12,00000  January  1,  1925, 
on  or  before  the  1st  day  of  December,  1919, 
the    following    described    land    adjoining    the 
lands  of  E.  L.  Pippin,  Simon  Aycock  and  oth- 
ers, containing  100  acres,   more   or  less,   and 
being   land    purchased   from    G.    A.    Norwood 
and     Eennedy-Moye     Realty     Company,     and 
known  as  Wyatt  Barnes  land,  owned  by  A.  G. 
Bogue  and  under  contract  to  be   sold  by  F. 
B.  Aycock. 

"Said  land  to  be  conveyed  to  me  in  fee,  free 
from  incumbrances  when  said  sale  is  made. 

"Witness  my  hand  and  seal  this  the  21st  day 
of  November,  1919. 

"[Signed]    W.   R.  Ballance.    [Seal.] 

"Witness:    J.  H.  Best." 


At  the  close  of  plaintiff's  evidence  and  upon 
motion  of  counsel  for  defendant,  his  honor 
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entered  judgment  as  of  nonsnlt    PlaintifF  ap- 
pealed. 

Dickinson  &  Freeman  and  E.  M.  Land,  all 
of  Goldsboro,  for  appellant. 

Langston,  Allen  &  Taylor,  of  Goldsboro,  for 
appellee. 

STACY,  J.  There  Is  evidence  on  the  rec- 
ord tending  to  show  that  the  plaintiff  pro- 
duced a  purchaser,  or  a  contract  of  sale,  in 
accordance  with  his  agreement,  which  prima 
facie  entitles  him  to  his  commissions.  There- 
fore the  judgment  of  nonsuit  was  erroneous. 

As  to  whether  there  has  been  any  release 
or  abandonment  of  the  contract,  so  partici- 
pated in  by  the  plaintiff  as  to  bar  his  right  of 
recovery,  can  only  be  determined  by  a  jury 
upon  a  full  hearing  and  under  proper  in- 
structions from  the  court.  In  the  absence  of 
all  the  evidence,  we  refrain  from  discussing 
the  case,  as  it  goes  back  for  a  new  trial ;  and, 
in  all  probability,  if  Ballance  is  required  to 
live  up  to  his  contract  of  purchase,  which  ap- 
parently is  enforceable,  the  plaintiff  will  have 
no  furUier  cause  for  complaint. 

Reversed. 


(182  N.  C.  168) 

KELLEY  V.   McLAMB   et  al.    (No.  218.) 

(Supreme   Court  of  North   Carolina.    Oct.  6, 

1921.) 


I.  Reoeivere  ^=»i9  —  Receiver  held  properly 
appointed  In  view  of  debtor's  disappearance 
leaving  property  uncared  for. 

Where  proprietor  of  cotton  gin  and  planing 
machine  was  indebted  to  a  large  number  of 
creditors,  was  hopelessly  insolvent,  and  had 
disappeared  to  avoid  service  of  process  leav- 
ing  his  property  uncared  for  and  idle,  the 
court,  in  action  by  creditors  to  adjust  liens  of 
creditors  on  the  property  of  such  debtor,  prop- 
erly appointed  a  receiver  before  rendition  of 
Judgment,  under  0.  S.  {{  860,  861. 

Z.  RecelverB  ^s>200— Compensation     properly 
apportioned  between  oredltors. 

Compensation  of  receiver  appointed  to  care 
of  property  which  debtor,  on  his  disappear- 
ance to  avoid  service  of  process,  left  idle  and 
ancared  for,  with  the  consent  of  and  for  the 
benefit  of  the  creditors,  was  properly  appor- 
tioned  among  the  creditors. 

A.pi>eal    from    Superior    Court,    Sampson 
Ck>nnty;    Bond,   Judge. 

iLction  by  W.  D.  Kelley,  in  behalf  of  him- 
self and  all  other  creditors  of  E.  C.  McLamb, 
against  E.  C.  McLamb,  the  Hyman  Supply 
Company,  and  others,  in  which  a  receiver  was 
appointed  for  defendant  E.  C.  McLamb.  To 
'  review  Judgment  directing  the  Hyman  Supply 
Company  to  pay  a  portion  of  the  costs  and 
expenses  of  the  receiver,  the  Hyman  Supply 
Company  excepts  and  appeals.    Affirmed. 


This  action  was  brought  to  adjust  certain 
liens  of  creditors  on  the  property  of  their 
debtor  B.  C.  McLamb.  It  will  give  a  clear 
idea  of  the  case  to  set  forth  the  allegations 
of  the  amended  complaint  supplemented  by 
certain  facts  not  definitely  stated  therein. 
The  complaint  is  as  follows: 

'*The  plaintiff,  Walter  D.  Kelley,  under  leave 
of  court  first  had  and  obtained,  for  his  amend- 
ed complaint  and  petition  in  the  cause  alleges: 

(1)  He  does  hereby  reiterate  and  reaffirm 
each  and  every  allegation  contained  in  his  for- 
mer complaint  an  petition  ui  the  cause,  in 
the  same  manner  and  of  like  effect  as  if  herein 
specifically  set  forth  and  declared. 

(2)  That  this  action  was  commtoced  on  No- 
vember 24,  1920,  the  petition  being  filed  on 
the  same  date  in  which  the  appointment  of  a 
receiver  was  prayed  for;  and  the  plaintiff  does 
further  allege  that  at  the  time  of  the  com- 
mencement of  this  action  the  defendant  E.  C. 
McLamb  had  fled  the  county,  and,  since  said 
date,  has  kept  himself  concealed  at  some  point 
unknown  to  the  plaintiff,  in  order  to  avoid  the 
service  of  process;  that  various  summonses 
have  been  issued  against  McLamb,  and  the 
sheriff  of  Sampson  county  has  been  unable  to 
serve  any  of  them  or  locate  him. 

(3)  That  heretofore  on  November  26,  1920, 
at  9  o'clock  in  the  morning,  after  this  action 
had  commenced,  and  after  the  receiver,  M.  E. 
Britt,  had  entered  upon  the  discharge  of  his 
duties  as  such,  and  while  the  said  E.  C.  Mc- 
Lamb was  hopelessly  insolvent,  which  fact 
was  weU  known  to  the  defendant  the  Bank  of 
Warsaw,  said  bank  caused  to  be  filed  and  re- 
corded in  the  office  of  the  register  of  deeds 
of  Sampson  county  a  certain  mortgage  deed, 
under  the  terms  of  which  the  defendant  E.  C. 
McLamb  undertook  to  convey  to  the  Bank  of 
Warsaw  all  of  the  landed  property  belonging 
to  him  in  the  county  of  Sampson,  the  same 
consisting  of  eleven  tracts  of  land,  and  forming 
practically  his  entire  landed  estate;  which 
mortgage  deed  recites  that  the  same  is  made 
for  the  purpose  of  securing  several  notes  ag- 
gregating $100,000,  loaned  to  the  said  E.  C. 
McLamb  by  the  Bank  of  Warsaw.  The  mort- 
gage  deed,  dated  November  19,  1920,  was  duly 
probated  and  filed  for  registration  on  the  date 
above  named,  and  now  appears  of  record  in 
Book  306,  p.  416»  of  the  Register's  Office  of 
Sampson  county. 

(4)  The  plaintiff  is  informed  and  believes,, 
and  upon  such  information  and  belief  alleges^ 
that,  at  the  time  of  the  execution  of  the  mort- 
gage, E.  C.  McLamb  was  indebted  to  the  bank 
in  a  sum  not  exceeding  $14,000,  and  having 
taken  and  accepted  notes,  secured  by  a  mort- 
gage deed,  which  it  had  recorded,  for  $150,000, 
the  Bank  of  Warsaw  thereby  now  holds  the 
proceeds  of  the  notes  and  mortgage  amounting 
to  $136,000,  the  property  of  the  defendant  E. 
C.  McLamb,  and  now  belonging  to  the  receiver, 
M.  E.  Britt,  to  be  administered  by  him  for 
the  benefit  of  the  other  creditors. 

(5)  The  plaintiff  further  alleges  that  the  de- 
fendant B.  O.  McLamb  is  the  owner  of  $5,000, 
par  value,  of  the  capital  stock  of  the  Bank  of 
Warsaw,  which  is  now  in  possession  of  the 
bank,  and  that  the  stock  is  now  a  part  of  the 
assets  of  E.  C.  McLamb,  and  should  be  turned 
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over  to  the  receiver  to  be  administered  by 
him,  together  with  the  other  property  of  Mc- 
Lamb,  for  the  benefit  of  his  creditors. 

(6)  The  plaintiff  further  alleges  that,  at  the 
time  of  the  execution  of  the  mortgage  deed,  or 
immediately  prior  thereto,  there  was  an  agree- 
ment between  McLamb  and  the  Bank  of  War- 
saw that  in  consideratidn  of  the  execution  and 
delivery  of  the  mortgage  deed  the  bank  would 
assume  and  pay  off  all  of  the  debts  and  lia- 
bilities of  E.  C.  McLamb  and  save  his  credi- 
tors harmless;  and  that  the  mortgage  deed 
and  notes  secured  .thereby  were  executed  by 
B.  O.  McLamb  and  his  wife  pursuant  to  that 
understanding  and  agreement;  and  the  plain- 
tiff therefore  alleges  that  in  consequence  of 
that  agreement,  followed  by  the  acceptance 
and  registration  of  the  mortgage  deed  above 
referred  to,  the  Bank  of  Warsaw  is  now  justly 
indebted  to  M.  B.  Brltt,  the  receiver  appointed 
in  this  cause,  in  the  sum  of  $136,000,  which 
amount  should  be  paid  in  order  that  it  may  be 
prorated  among  the  various  creditors  of  E.  G. 
McLamb. 

Wherefore,  the  plaintiff  demands  Judgment 
against  the  Bank  of  Warsaw  in  conformity 
witli  the  foregoing  allegations. 

Upon  the  pleading,  that  is,  the  complaint 
and  asswer,  and  upon  affidavits,  Judge  Geo. 
W.  Connor,  on  December  3,  1920,  entered  an 
order,  hot  excepted  to,  in  which  is  the  follow- 
ing clause: 

"It  further  appearing  to  the  court  that  the 
defendant  E.  G.  McLamb  was  the  owner  of  a 
valuable  gin  and  planer  mill  in  the  town  of 
Clinton,  which  property  is  now  lying  idle  and 
is  subject  to  fire,  and  upon  which  there  are 
various  recorded  liens,  it  is  further  ordered 
and  adjudged  that  the  receiver  be  and  he  is 
hereby  directed  to  insure  said  property  in 
some  standard  insurance  company  for  such 
amount  as  he  may  deem  proper,  in  order  that 
the  rights'  of  creditors  may  be  safeguarded 
and  protected;  and  the  receiver  will  pay  out 
the  first  moneys  coming  into  his  hands,  it  being 
understood  that  the  costs  of  said  insurance  is 
to  be  hereafter  placed  against  such  creditors 
of  the  said  E.  C.  McLamb  as  the  court  may 
deem  just  and  proper;  and  the  receiver,  if 
he  shall  be  so  advised  by  counsel,  is  hereby  au- 
thorized and  empowered  to  employ  a  night 
watchman  to 'guard  said  property'  during  the 
continuance  of  this  receivership,  or  until  the 
property  shall  be  sold  under  the  future-  orders 
of  the  court** 

Additional  Facts. 

B.  G.  McLamb,  one  of  the  defendants,  pur- 
chased a  lot  in  the  town  of  Clinton,  and  dur- 
ing the  early  part  of  the  year  1920  he  set  up 
on  the  lot  a  cotton  gin  and  planing  miU. 
Certain  parts  of  the  machinery,  including 
boilers,  enp:ines,  planers,  etc,  were  purchased 
from  the  defendant  Hyman  Supply  Company, 
under  .conditional  sale  contracts,  all  of  which 
are  admitted  to  have  been  properly  recorded 
in  Sampson  county,  prior  to  the  institutlctt 
of  this  action,  and  at  the  date  of  the  issuance 
of  the  summons  in  this  cause  E.  G.  McLamb 
was  indebted  to  the  Hyman  Supply  Company 
in  the  sum  of  17,471.70.    The'  defendant  Mo- 


f  Lamb  became  Indebted  to  yarlous  and  sundry 
parties  in  amounts  aggregating  about  $150,> 
000,  some  of  the  debts  being  secured  and 
others  being  in  the  shape  of  notes  and  open 
accounts.  Upon  the  petition  of  the  plaintiff, 
an  order  was  entered  by  Judge  Geo.  W.  Con- 
nor, on  November  23,  1920,  appointing  M.  E. 
Britt  as  temporary  receiver  of  the  mill  prop* 
erty  above  referred  to,  and  the  receiver  there- 
upon took  into  his  custody  and  possession 
all  of  the  machinery,  etc.,  upon  which  the 
defendant  Hyman  Supply  Company  held  a 
Uen. 

On  January  28,  1921,  the  Hyman  Supply 
Company  moved  the  court  for  an  order  re- 
quiring the  receiver  to  surrender  to  it  all  of 
the  property  referred  to  in  the  conditional 
sale  contracts,  or  that  the  receiver  be  direct- 
ed to  sell  the  same  and  permit  the  Hyman 
Supply  Company  to  bid  in  the  property ;  its 
bid  to  be  credited  on  its  account  against  EX  C. 
McLamb.  The  receiver  filed  an  answer  to 
the  motion,  and  at  Kenansville,  N.  C,  on 
December  30,  1920,  Judge  Connor  entered  an 
order  making  the  receivership  permanent, 
and  ordering  the  receiver  to  sell  all  of  the 
property,  including  the  property  upon  which 
the  Hyman  Supply  Company  had  a  lien,  and 
in  the  order  it  was  expressly  provided  as 
follows: 


« 


Any  of  the  Hen  creditors  may  bid  on  said 
property,  the  lien  creditors  having  the  right  to 
bid  in  the  property  covered  by  their  respective 
liens,  and  apply  such  bid  on  the  debts  due 
them,  and  the  balance,  if  any,  shall  be  paid 
over  to  the  receiver,  to  be  held  subject  to  the 
further  orders  of  the  court." 

In  the  order  of  Hon.  Geo.  W.  Connor, 
judge,  dated  December,  3,  1920,  the  court 
having  before  it  the  pleadings,  including  the 
answer  of  the  apt>ellant,  directed  th^  receiver 
to  insure  the  property,  if  possible,  and  if  no 
insurance  could  be  secured,  to  employ  a  night 
watchman  to  guard  and  protect  the  same, 
and  this  item  of  expense  together  witli  the 
taxes  upon  the  property  as  shown  on  the  ex^ 
p^ise  account,  of  the  reoeiyer,  is  claimed  by 
plaintiffs  to  be  cleariy  suc^  a.;  liability  as 
should  be  charged  against  the  appellaiit  tbe 
Hyman  Supply  Company,  whose  pn^perty 
was  protected  thereby  and  wtiich  was  asked 
for  by  the  attorneys  representing  the  appel- 
lant 

.  M.  B.  Britt  was  also  appointed  a  referee 
and  directed  to  ascertain  the  amount  of  the 
various  debts,  the  priority  of  liens,  etc^  and 
at  the  same  time  it  was  adjudged  that  the 
lien  of  Hyman  Supply  Company  was  prior  to 
all  other  claims.  Tbe  receiver  made  sale  of 
the  property,  after  legal  notice,  on  March 
26,  1921,  at  which  timfe  Hyman  Supply  Com' 
pany,  acting  under  the  authority  of  the  order  * 
of  sale  as  made  by  Judge  Connor,  purdtiased 
all  of  the  property  covered  by  its  conditional 
sales  contract,  for  the  sum  of  f7,400.  Said 
I  sale  was  reported  to  the  court  and  duly  con> 
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firmed,  and  a  bill  of  sale  made  to  Hyman 
Supply  Ck)mpany  by  said  receiver. 

At  May  term,  1021,  the  receiver  and  referee 
made  a  report,  showing  that  at  the  time  of 
^id  sale  E.  C.  McLamb  was  indebted  to 
Hyman  Supply  Company  In  the  sum  of  $7,- 
471.76,  that  the  bid  of  the  Hyman  Supply 
Company  on  the  property  was  $7,400,  so  that 
there  is  still  a  balance  due  said  company  by 
the  defendant  McLamb.  The  receiver  also  re- 
ported that  other  lien  creditors  had  bid  in 
certain  property  covered  by  their  respective 
liens;  that  the  total  bids  amounted  to  $26,500, 
all  of  the  bids  being  made  by  creditors  who 
held  Hens  and  who  were  acting  under  the  or- 
der of  Judge  Connor,  made  at  Kenansville,  N. 
C,  on  December  30,  1920. 

The  receiver  presented  to  the  court  an 
itemized  expense  account,  covering  the  costs 
of  night  watchman,  commissions,  etc., 
amounting  in  the  aggregate  to  $1,164.14,  and 
requested  the  court  to  charge  the  sum 
against  the  several  purchasers  at  the  sale  in 
the  proportion  of  their  respective  bids.  The 
H3rman  Supply  Company  filed  ezceptiona  to 
this  report,  and  resisted  the  paym^it  of  any 
part  of  the  costs  ahd  expenses  of  the  re- 
ceivership, because  there  was  still  a  balance 
due  it  under  its  recorded  contracts.  The 
exceptions  were  overruled  and  Judgment  en- 
tered,  directing  the  Hyman  Supply  Company 
to  pay  into  the  clerk's  office  a  sum  of  money 
equlTalent  to  ^Vs«5  of  said  costs  and  ex- 
penses, amounting  by  actual  calculation  to 
the  sum  of  $325.08.  To  this  Judgment  the 
defendant  Hyman  Supply  Company  excepted 
and  appealed. 

All  of  the  material  facts  necessary  for  a 
proper  determination  of  the  question  at  issue 
are  practically  admitted  in  the  case  on  i^ 
peal. 

Grady  ft  Graham,  of  Clinton,  for  appel- 
lant. 

Henry  B.  Faison  and  Fowler  &  Onm^ler, 
all  ot  Clinton,  for  appellees. 

V^AJXESEi,  J.  (after  stating  the  facts  as 
abo^e.     [11  Thia,  it  seems  to  us»  was  a  typi- 
cal case  for  the  appointment  of  a  receiver, 
and  tbe  order  of  Judge  Connor  was  eminently 
ppoper,  and  there  appears  to  have  been  no 
serious  objection  to  it,  if  any  at  all.   We  have 
held    tliat  a  receiver  v^l  be  appointed  be- 
fore judgment  where  plaintiff  shows  immi- 
nent danger  of  loss  by  defendant's  insplyency 
(Bank:     v.    Bridgers,   114  N.   O.   381,  10   S. 
B.  042  ;    Mahoney  r.  Stewart,  128  N.  a  106, 
31  fiL  E3.  384),  or  where  there  is  reason  to  ap- 
pretiend  that  the  subject  of  the  controyersy 
will   t>e   destroyed,  or  removed,  or  otherwise 
disposed  of  by  defendant  pending  the  action 
(Ellett  ▼.  Newman,  02  N.  C.  ffl9;  Thompson 
V.   Sllverthome,  142  N.  O.  12,  64  S.  E.  782, 
115  Ajn.   St.  Rep.  727),  or  where  defendant 
Is  insolvent  and  all  property  must  be  sold  to 
p&y  debts  (Machine  Co.  v.  Lumber  Co.,  100  N. 


C.  576,  13  S.  B.  869),  or  where  it  1b  alleged 
that  defendant  is  attempting  to  defraud 
plaintiff  (Stern  r.  Austem,  120  1^.  C.  107, 
27  S.  B.  31;  Pearce  r.  Elwell,  116  N.  a  595, 
21  S.  E.  305).  There  are,  of  course,  other 
cases  where  a  receiver  may,  and  will  be, 
appointed  by  the  court,  as  in  the  case  of  a 
trust,  to  coippletely  execute  or  to  facilitate 
its  execution  (Rousseau  v.  Call,  169  N.  C. 
173,  85  S.  E.  414),  or  -where  a  foreign  corpora- 
tion is  insolvent,  the  court  may  appoint  a  re- 
ceiver to  protect  resident  creditors  and  for 
other  purposes  (Holshouser  t.  Copper  (5o., 
138  N.  C.  248,-50  S.  B.  650,  70  L.  R.  A.  188; 
Silk  Ca  y.  Spinning  Co.,  154  N.  C.  421,  70  S. 
E.  820,  Ann.  Cas.  1912A,  897),  and  there  are 
still  other  instances  where  the  power  will 
be  exercised,  but  those  above  enumerated  will 
suffice  here.    The  statute  provides: 

"A  receiver  may  be  appointed:  (1)  Before 
judgment,  on  the  application  of  either  party, 
when  he  establisbes  an  apparent  right  to  prop- 
erty which  is  the  subject  of  the  action  and  in 
the  possession  of  an  adverse  party,  and  the 
property  or  its  rents  and  profits  are  in  danger 
of  being  lost,  or  materially  injured  or  impaired; 
except  in  cases  where  judgment  upon  failure 
to  answer  may  be  had  on  application  to  the 
court  (2)  After  judgment,  to  carry  the  Judg- 
ment into  eifect.  (3)  After  Judgment,  to  dis- 
pose of  the  property  according  to  the  Judg- 
ment, or  to  preserve  it  during  the  pendency  of 
on  appeal,  or  when  an  execution  has  been  re- 
turned unsatisfied,  and  the  Judgment  debtor 
refuses  to  apply  his  property  in  satisfaction  of 
the  Judgment.  (4)  In  cases  provided  in  chap- 
ter entitled  Corporations  in  the  article  Re- 
ceivers; and  in  like  cases,  of  the  property 
within  this  state  of  foreign  corporations.  The 
article  Receivers,  in  the  chapter  entitled  Cor- 
porations, is  applicable  as  far  as  may  be,  to 
receivers  appointed  hereunder."  Consol.  Stat- 
utes, vol.  1,  I  860,  and  the  cases  applicable 
will  be  found  well  arranged  in  the  notes  to 
that  section. 

In  certain  cases,  the  court,  In  its  discre- 
tion, may  allow  a  bond  to  be  given  by  any 
parfy  who  deems  that  he  may  be  prejudiced 
by  tile  appointment  of  a  receiver,  in  lieu  of 
such  appointment.  *  Consol.  Statutes,  |  861. 

Tte  very  ground  upon  which  this  appoint- 
ment was  made  was  the  danger  of  t3ie  loss  or 
destruction  of  the  property,  and  all  of  the 
parties  were  surely  interested  In  its  preserva- 
tion and  equally,  or  at  least  proportionately, 
ben^ted  by  it  Can  it  be  that  in  either  law, 
or  surely  in  equity,  the  party  who  reape  the 
benefit  ^ould  not  bear  his  Just  share  of  the 
burden?  We  clearly  think  not  The> gener- 
al subject  of  costs  and  expenses  allowable  to 
a  receiver  by  court  of  chancery  is  fully  dis- 
cussed in  High  on  Receivers  (Ed.  of  1894)  H 
796-^10.    It  is  said  there,  in  section  796: 

'*The  appropriate  method  of  procedure  is.  to 
have  his  compensation  fixed  by  the  court,  to 
be  allowed  out  of  the  assets  in  his  hands,  and 
the  amount  thus  determined  to  be  due  him  may 
be  taxed  as  costs  in  the  action." 
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And  again  in  the  same  section,  at  page  729: 

''If,  however,  the  appointmeDt  of  the  receiv- 
er was  proper  in  the  first  instance,  even  though 
plaintiffs  do  not  intimately  prevail  in  the  suit, 
it  Is  within  the  discretion  of  the  court  to  allow 
the  receiver  payment  for  his  services  and  ex- 
penses out  of  the  proceeds  of  the  litigation, 
and  an  appellate  court  will  not  interfere  with 
the  exercise  of  such  discretion  when  it  has  not 
been  abused.*' 

In  French  v.  Oifford,  81  Iowa,  428,  Judge 
Miller  states  the  rule  In  such  cases  very  lu- 
cidly, as  follows: 

''It  is  insisted  by  plaintiff's  counsel  that  the 
compensation  of  the  receiver  should  be  paid 
out  of  the  fund  of  which  he  had  the  custody 
and  charge,  and  that  he  should  be  permitted  to 
retain  the  same  therefrom.  Numerous  cases 
have  been  cited  to  show  that  such  is  the  uni- 
form practice.  Upon  an  examination  of  these 
cases  it  will  be  found  that  in  every  case  there 
was  no  question  made  as  to  the  legality  or 
propriety  of  the  appointment  of  the  receiver; 
that  in  each  case  the  receiver  closed  up  the 
business  and  settled  his  accounts  in  pursuance 
of  his  appointment.  The  receivership  in  each 
case  was  for  the  benefit  of  those  interested  In 
the  fund,  and  he  was  paid  therefrom,  which  is 
only  another  method  of  apportioning  the  costs 
upon  those  entitled  to  the  fund.  The  only  case 
which  has  been  brought  to  our  attention,  in 
which  the  order  appointing  tiie  receiver  was 
set  aside,  is  the  case  of  Verplank  v.  Mercantile 
Insurance  Co.,  2  Paige,  488,  and  in  that  case 
the  chancellor  ordered  the  receiver  to  turn 
over  all  the  property,  without  allowing  him 
any  commissions  therefrom.  We  think  it 
would  be  an  unjust  and  inequitable  rule,  if  in 
all  cases  the  receiver  should  be  entitied  to  his 
compensation  from  the  fund  in  his  hands,  with- 
out reference  to  the  legality  of  his  appoint- 
ment Under  the  operation  of  such  a  rule,  in- 
nocent persons  might  be  made  to  suffer  great 
loss. 

"The  general  rule  as  to  costs,  both  at  law 
and  in  equity,  is  that  they  shall  be  adjudged 
to  the  successful,  and  against  the  unsuccestrful, 
party.  Rev.  S  $3449.  And  they  wiU  be  so  ad- 
judged, unless  there  exists  some  equitable  con- 
sideration to  justify  a  different  disposition,  or 
the  case  is  otherwise  provided  for  by  law.  In 
cases  like  the  one  under  cohsideration,  we  may 
adjudge  the  costs  to  one  or  either  of  the  par- 
ties, or  apportion  tiiem." 

[2]  The  court  accordingly  directed  that  the 
fund  be  charged  with  one-third  of  the  re- 
ceiver's compensation,  and  the  plaintiff  with 
the  remaining  two-thirds;  and  this  accords 
with  our  law.  The  appellant,  Hyman  Supply 
Ck>mpany,  unfortunately  misunderstands,  or 
misconstrues,  the  nature  of  the  esseatial 
facts  which  clearly  impose  uikhi  it  the  duty 
of  8up];dying  its  share  to  the  general  fund 
for  the  payment  or  satisfaction  of  the  costs 
and  expenses.  It  has  received  a  clear  bene- 
fit by  having  the  property  protected  to  which 
It  looked  for  the  payment  of  its  claims.    The 


receiver  insured  the  same,  or  kept  a  watdi- 
man  to  guard  It,  so  as  to  prevent  its  destruc- 
tion by  fire,  or  depredations  upon  it  by  evif- 
minded  persons.  The  receiver  has,  besides, 
sold  the  property  by  agreement  of  the  parties 
and  the  proceeds  have  been  applied  to  the 
payment  of  the  debts,  the  plaintiff  receiving 
the  major  part,  having  a  prior  lien.  The  re- 
ceiver was  required  to  give  bond  for  the 
faithful  discharge  of  his  official  duties,  and 
to  keep  his  accoants,  making  proper  entries 
from  time  to  time.  There  is  no  suggestion 
that  he  has  not  been  energetic  in  the  per- 
formance of  his  trust  and  faithful  In  all 
things,  and  there  is  not  the  slightest  impeach- 
ment of  him  in  respect  to  his  dealings  and 
transactions  as  receiver.  Why  then  should 
he  not  be  compensated  by  the  parties?  It  is 
certainly  just  and  equitable  that  he  should 
be,  and  the  law  usually  follows  equity  in 
this  respect  and  adjudges  that  the  laborer 
is  worthy  of  his  hire.  There  is  no  objection 
to  the  amount  of  the  costs  and  expenses  or  to 
any  item  of  the  account.  The  objection  goes 
entirely  to  the  right  to  recover  anything  of 
the  appellant.  We  conclude  that  it  is  not 
only  liable  to  contribute  to  paying  the  re- 
ceiver, but  that  Judge  Bond  (acting  in  for- 
therance  and  final  execution  of  Judge  Con- 
nor's order  to  which  no  exception  was  taken) 
has  properly  and  equitably  apportioned  the 
total  amount  of  costs  and  expenses  to  be  paid 
among  the  respective  parties,  and  appellant 
should  be  content  therewith. 

The  case  of  Humphrey  v.  Lumber  Ca,  174 
N.  0.  514,  ©3  S.  EL  971,  is  not  applicable  to 
this  case,  where  the  t&cta  are  different   The 
receiver  here  was  appointed  with  the  con- 
sent of  the  Hyman  Supply  Company  and  for 
the  protection  of  its  property,  if  he  was  not 
appointed  at  its  request,  and  for  its  benefit, 
which  benefit  It  received,  and  of  which  the 
supply  company  availed  itself  as  appears  In 
the  record.     If  it  voluntarily  receives  the 
benefit,  it  must  bear  the  burden.     In  this 
respect,  if  not  in  others,  our  case  essentially 
differs  ft'om  the  Humphrey  Case,  supra.    Not 
only  should  the  supply  company  pay  iCs  fair 
proportion  of  the  costs  and  expenses  because 
it  consented  to  the  recelversh^  and  took. 
benefit  therefrom,  but  because  the  property  act 
which  it  had  a  lien  was  exposed  to  g^reat 
danger;   B.  C.  McLamb  having  taken  refuge 
in  flight,  leaving  the  property  wlthoot  any 
keeper,  and  in  the  throes  of  hotly  contested 
litigation,  Qiereby  enhancing  the  danger  of 
destructicm  by  fire  and  Idle  intruders,   and 
increasing  the  temptation  to  Injure  or  destroy 
it.    A  receivership  was  needed  more  by  ih» 
supply  company,  and  it  derived  greater  ad- 
vantage therefrom,  than  any  cme  else. 

There  being  no  error,  we  decline  to 
or  modify,  the  judgment 

Affirmed. 


N.GO 
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BIZZELL  V.  AUTO   TIRE   &   EQUIPMENT 

CO.    (No.  112.) 

(Supreme  Court  of  North  Carolina.     Oct.  5» 

1921.) 


1.  AttoriMy  and  ollent  «=986--Attoniey  may 
make  stipulations  and  aoreementa. 

An  attorney  has  the  control  and  manage- 
ment of  a  suit  in  all  matters  of  procedure,  and 
in  the  absence  of  fraud  and  collusion  can  make 
such  stipulations  and  agreements  as  to  pro- 
cedure as  may  commend  themselves  to  his 
judgment. 

2.  Attorney  and  cilont  #s»l01( I)— Attorney 
cannot  compromise  client's  cause  of  action 
or  Impair  his  rights. 

An  attorney,  by  virtue  of  hie  office  and  or- 
dinary employment  in  a  case,  has  no  implied 
power  to  compromise  his  dient's  cause  of  ac- 
tion, or  to  enter  into  stipulations  or  agree- 
ments which  sensibly  impair  such  client's  sub- 
stantial rights  and  interests  presented  and  in- 
yolyed  in  the  litigation. 

8.  Judgment  ^=3>90— Conrt  may,  on  motion  of 
plaJntifF,  set  aside  compromise  Judgment  oon- 
trary  to  client's  instniotion. 

Where  plaintiff's  attorney  consented  to  a 
redaction  of  the  verdict  on  the  court's  intima- 
tion that  the  verdict  would  be  set  aside  as 
against  the  evidence,  and  after  entry  of  the 
judgment  in  the  reduced  amount  it  was  made 
to  appear,  on  plaintiff's  motion,  that  .the  con- 
sent was  contrary  to  plaintiffs  instruction,  the 
court  had  authority  to  entertain  the  motion  and 
aet  aside  the  judgment. 

4.  Estoppel  ^=»68 (2)— Plaintiff,  repudiating  his 
attorney's  act  In  consenting  to  reduction  of 
verdict,  cannot  Insist  tlMl  the  verdict  as 
rendered  shall  stand. 

Where  plaintiff's  attorney  consents  to  the 
reduction  of  a  verdict  on  intimation  by  the 
court  that  the  verdict  will  be  set  aside  as  con- 
trary to  the  evidence,  and,  on  motion  by  plain- 
tiff, it  appears  that  the  consent  was  unauthoriz- 
ed and.  contrary  to  plaintiff's  instructions,  it 
"wtLB  improper  to  permit  the  verdict  as  render- 
ed to  stand;  but  the  entire  verdict  should  be  set 
aside,  under  the  doctrine  of  estoppel  as  to  as- 
suming inconsistent  positions  to  another's  prej- 
udice. 

5).  Estoppel  ^=968(2)~Judgment  declared,  but 
■ot  entered  by  agreement,  may  be  entered 
■UBO  pro  tunc  on  repudiation  of  agreement. 
C.  S.  §  591,  which  requires  that  a  motion 
to  set  aside  a  verdict  be  made  before  the  judge 
who  tried  the  cause  and  only  at  the  trial  term, 
does  Bot  interfere  with  the  application  of  equi- 
table principles;  and  where  a  judge  has  decided 
to  set  aside  an  entire  verdict  at  the  trial  term, 
SLnd  is  only  prevented  from  doing  so  by  reason 
of  an  agreement  which  has  been  repudiated  by 
one    of  the   parties,  the   party   repudiating  is 
estopped  from  resisting  entry  of  the  judgment 
nnoc  pro  tunc    • 

6.  Lantflord  an  A  tenant  ^s>309— Tenant  hold- 
ing f>^9r  after  term  held  not  bound  as  a  mat- 
ter  of  law  to  pay  rent  at  Increased  rate. 

QiTbough  a  lease  provides  that  the  landlord 
may  increase  the  rent  at  any  time  on  notice,  it 
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cannot  be  held  as  matter  of  law,  tn  snmmary 
proceedings  in  ejectment  under  the  Landlord 
and  Tenant  Act,  that  plaintiff  is  entitled  to 
judgment  for  an  increased  rental  in  accordance 
with  notice,  where  defendant  contends  and 
shows  by  evidence  that  there  was  a  contract, 
subsequent  to  the  lease,  whereby  defendant,  in 
consideration  of  the  making  of  improvements, 
was  not  to  be  disturbed  in  his  possession  for 
the  term  of  one  year,  which  term  had  not 
expired. 


Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Lyon,  Judge. 

Action  by  K.  E.  Bizzell  against  the  Auto 
Tire  &  E3quipment  Company.  Judgment  for 
plaintiff  for  an  amount  less  than  the  verdict 
was  set  aside,  and  the  original  verdict  re- 
stored, and  both  parties  appeal.  Modified  on 
defendant's  api>eal,  and  affirmed  on  plaintiff's 
appeal. 

Summary  proceedings  in  ejectment  under 
the  Landlord  and  Tenant  Act  (C.  S.  §{  2341- 
2376),  instituted  before  a  justice  of  the  peace, 
carried  by  appeal  to  the  county  court  of 
Wayne  county,  and  th^ce  to  superior  court 
of  said  county,  where  it  was  tried  before  his 
honor,  W.  A.  Devin,  judge,  and  a  jury,  at 
November  term,  1920.  On  the  trial,  plaintiff 
offered  In  evidence  a  contract  of  rental  of  the 
property  to  defendant  at  $57.50,  for  month 
beginning  January  19,  1920;  said  contract 
containing,  among  others,  the  following  pro- 
vision: 

**The  party  of  the  first  part  hereby  reserves 
the  right  to  raise  the  rent  at  any  time,  and  it 
is  further  agreed  that,  if  any  part  of  the  rent 
hereinbefore  mentioned  shall  not  be  paid  at  the 
time  agreed  upon,  although  no  demand  shall 
have  been  made  for  same,  the  parties  of  the 
second  party  hereby  contract  and  agree  that 
this  agreement  shall  serve  as  notice  to  vacate 
the  premises  within  three  days  of  such  failure." 


Defendants  occupied  under  said  lease,  pay- 
ing the  stipulated  rent  till  June  9, 1920,  when 
plaintiff  caused  to  be  served  on  defendants  a 
written  notice  to  the  effect  that,  if  defend- 
ants should  hold  over  "for  one  day  after  June 
18,  they  would  be  held  legally  responsible  for 
rent  at  $150  per  month."  Defendant  alleged, 
and  offered  evidence  tending  to  show,  that 
sabsequent  to  the  written  lease  above  refer- 
red to,  plaintiff  and  defendant  had  mutually 
entered  into  a  further  agreement  to  the  effect 
that  If  defendant  should  put  certain  specified 
improvements  on  the  premises  amounting  to 
near  $2,000,  and  which  had  been  done,  de- 
fendants would  be  allowed  to  keep  the 
premises  for  at  least  one  year,  and  that  the 
rental  should  at  no  time  be  raised  higher 
than  $75  per  month.  The  witnesses  all  tes- 
tified that  a  fair  monthly  rental  for  the  prop- 
erty would  not  exceed  W). 

The  jury  rendered  the  following  verdict: 


For  other  cases  see  same  topic  and  KEY-NUMBER  in  aU  Key-Numbered  Digests  and  Indexes 
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"U)  Is  plaintiff  entitled  to  recover  possession 
»f  the  store  bailding  described  in  plaintiiTs 
affidavit? 

"Answer:   Yes. 

"(2)  In  what  amount  is  defendant  indebted  to 
plaintiff  for  rent  of  said  bnilding? 

"Answer:    $111.66%  per  month.'* 

His  honor  ruled,  and  so  Instructed  the  jury, 
on  the  second  issue  that,  if  first  Issue  was  an- 
vwered  for  plaintiff,  she  was  entitled  to  re- 
cover a  fair  monthly  rental  for  the  property. 
On  the  rendition  of  venlict  and  motion  by  de- 
fendant to  set  same  aside,  the  court  as 
against  the  weight  of  the  evidence  intimated 
that  he  would  set  aside  the  entire  verdict  as 
against  the  weight  of  the  evidence,  unless  the 
plaintiff  would  consent  to  reduce  the  amount 
of  the  verdict  to  $60  per  month.  Thereupon, 
In  open  court,  plaintUTs  attorney  consented, 
nrithout  being  authorized  to  do  so  by  his 
client,  that  the  monthly  value  of  the  building 
as  found  by  the  second  issue,  be  reduced  from 
$111.66%  to  $60,  and  Judgmait  was  thereupon 
entered  for  $60  per  month  for  the  time  build- 
ing was  occupied  aftei:  notice,  etc,  said  Judg- 
ment reciting  that  plaintiff  consented  to 
same. 

Defendant  insisted  on  his  position,  and  ex- 
cepted and  appealed  from  judgment  as  ren- 
dered, but  same  was  not  perfected.  Plaintiff 
did  not  appeal,  and  made  no  motion  in  the 
case  at  November  or  at  the  January  term  of 
the  court,  but  at  April  term,  1921,  before  his 
honor,  Lyon,  judge  presiding,  moved  to  set 
aside  the  judgment  on  the  ground  that  the 
attorney  acted  without  authority  and  con- 
trary to  their  express  instructions  in  consent- 
ing to  a  reduction  of  the  verdict  On  affi- 
davits submitted,  the  coort  finds  that  said 
consent  was  given  without  authority;  that 
but  for  said  consent  the  judge  presiding 
would  have  aet  aside  the  entire  verdict.  The 
court  on  his  findings  adjudged  that  the  for- 
mer judgment  of  Judge  Devin  be  set  aside, 
but,  being  of  opinion  that  he  was  without  au- 
thority to  disturb  the  verdict  of  $111.66%, 
this  being  at  a  term  subsequent  to  term  when 
same  was  rendered,  entered  judgment  for 
plaintiff  for  the  amount  of  the  original  ver- 
dict and  both  plaintiff  and  defendants  ap- 
pealed. 

Hood  &  Hood,  of  Goldsboro,  and  Rouse  A 
Rouse,  of  Kinston,  for  plaintiff. 

B.  M.  Land  and  Dickinson  &  Freeman,  aU 
of  Goldsboro,  for  defendant. 


Defendant'!  AppeaL 

HOKE,  J.  {after  stating  the  facts  as 
above),  [1]  It  is  very  generally  understood, 
uniformly  so  far  aa  examinedt  that  an  at- 
torney at  law,  by  virtue  of  his  employment 
as  such  in  a  given  case,  has  the  control  and 
masAgement  of  a  suit  la  all  matten  of  pro- 


cedure^ and,  in  the  absence  of  fraud  an^  col- 
lusion, can  make  such  stipulations  and  agree- 
ments as  may  commend  themselves  to  his 
judgment,  in  so  fkr  as  they  may  affect  the 
remedy  he  is  endeavoring  to  pursue.  Chemi- 
cal Ck>.  V.  Bass.  175  N.  C.  426,  95  S.  EL  766; 
Gardiner  v.  Ifoy,  172  N.  0.  192,  89  S.  B.  d55; 
HarriU  v.  Railroad,  144  N.  O.  642,  57  8.  £. 
382;  Westhall  v.  Hoyle,  141  N.  C.  338,  58  S. 
E.  863;  Hairston  v.  Garwood,  123  N.  O.  345, 
31  S.  B.  653;  Henry  t.  HlUiard,  etc.,  120  N.- 
0.  479,  27  S.  B.  130;  2  R.  0.  L.  tit.  "Attor- 
neys," S  63.  Under  the  principles  stated  it  is 
held  in  many  decisions  on  the  subject  that  an 
attorney  may  consent  to  a  judgment  against 
his  client,  and  the  same  will  be  considered  as 
binding,  although  no  actual  authority  is 
shown.  Under  ordinary  conditions  an  im- 
plied authority  is  presumed  from  his  ofl3ce 
and  employment  Harrill*s  Case,  supra;  Stump 
&  Sons  V.  Long,  84  N.  C.  616. '  And  see  nu- 
merous authorities  to  this  effect  in  editorial 
note  to  Tobler  v.  Nevitt,  45  Colo.  231, 100  Pac. 
416,  23  L.  R.  A.  (N.  S.)  702,  16  Ann.  Cas.  925, 
appearing  in  132  Am.  St  Rep.  at  page  162. 

It  is  also  fully  recognised  that  an  attorney, 
by  virtue  of  his  office  and  ordinary  employ- 
ment in  a  case,  has  no  Implied  power  to  com- 
promise his  client's  cause  of  action,  or  to 
enter  into  stipulations  or  agreements  which 
sensibly  impair  such  client's  substantial 
rights  and  interests  presented  and  involved 
in  the  litigation.  Moye  v.  Cogdell,  69  N.  C. 
93;  Gibson  v.  Nelson,  111  Minn.  183,  126  N. 
W.  731,  81  L.  R.  A.  (N.  S.)  623,  137  Am.  St 
Rep.  649.  And  see  concurring  opinion  of 
Walker,  Judge,  in  Chemical  Co.  ▼.  Bass,  175 
N.  Ci  426,  95  S.  B.  766,  the  same  containing 
a  helpful  discussion  and  full  citation  of  caaes 
on  the  subject  Though  it  is  sometimes  said 
that  the  weight  of  judicial  opinion  is  in  favor 
of  upholding  consent  judgments,  entered  un- 
der the  implied  powers  of  an  employed  at- 
torney, some  of  the  d^^ons  referred  to  have 
been  subjected  to  adverse  comment  by  int^li- 
gent  writers  as  trencl^hig  upon  the  second 
position  stated,  that  ati  attorney  may  not 
without  express  authoritsy  enter  into  a  com- 
promise of  the  cause  of  i^ctlon  committed  U> 
him,  and  the  sensible  irppairment  of  bis 
client's  rights  thereunder.  ^See  editorial  note 
to  Clark  v.  Randall,  9  Wis.  .135,  appearing  in 
76  Am.  Dec.,  pages  252-259,  \ani  2  R.  C-  L. 
tit  "Attorneys  at  Law,"  |  91> 

[2]  And  in  this  jurisdlctioi]^  it  has  been  ex- 
pressly held  that  where  a  judjgment  has  beeu 
taken  by  consent  of  the  attoitney,  and  it  ap- 
pears of  record  that  such  consWnt  is  pursuant 
to  a  compromise  which  sensilily  Impairs  the 
diet's  substantial  rights,  a|id  on  motion 
made  in  apt  time  it  is  established  tl^at  the 
consent  and  compromise  is  wjithout  express 
authority  from  the  client  andl  even  contrary 
to  his  instructions,  such  judgr^ent  will  be  set 
Mido.    And  the  same  positioc^  should  obtalA 
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where,  though  not  appearing  of  record,  it  Is 
shown  on  motion  and  proper  proof  that  such 
a  judgment  has  been  entered,  and  the  im- 
peaclilng  facts  were  known  to  the  opposing 
litigant,  or  the  attendant  circumstances  were 
such  that  knowledge  should  be  imputed. 
Bank  v.  McEwen,  160  N.  C.  414,  76  S.  E.  222. 
Ann.  Cas.  19140,  542,  and  cases  dted. 

[3]  Under  these  decisions,  and  others  of 
like  kind,  and  by  courts  of  approved  ability 
and  learning,  his  honor  clearly  had  the  right 
to  deal  with  the  questions  presented  in  the 
motion;  it  appearing  that  the  agreement  and 
consent  Judgment  entered  into  by  way  of 
compromise  and  adjustment  was  not  only 
without  authority,  but  contrary  to  the  ex- 
press instnfctions  of  the  client,  and  that  by 
such  Judgment  plaintiff  was  precluded  from 
insisting  on  her  claim  for  $150  monthly  rent- 
al, and  also  deprived  of  the  $111.66%  month- 
ly rental,  which  had  been  awarded  her  by  the 
Jury.  And  this  case  of  Bank  v.  McBwen  is 
authority  for  the  position,  also,  that  when 
the  facts  call  for  the  application  of  the  prin- 
ciple Its  effect  and  operation  is  not  prevented 
because  the  course  has  been  taken  with  the 
sanctipn  and  approval  of  the  court  This  by 
no  means  intimates  tiiat  his  honor  would 
have  permitted  or  signed  the  Judgment  en- 
tered, had  the  lack  of  authority  been  made 
known.  That  was  only  made  to  appear  at 
the  later  hearing,  and  we  deem  it  not  im- 
proper here  to  note,  also,  that  no  blame  iB 
laid  by  any  one  on  the  attorney  who,  al- 
ways faithful  to  his  client's  interest,  did  the 
duty  that  he  thought  was  required  of  him  un- 
der the  circumstances  presented: 

[4]  While  we  thus  uphold  the  power  of  the 
court  to  take  cognizance  of  the  questions  pre- 
sented in  the  motion,  we  are  of  opinion  that 
his  honor  should  have  gone  further  and  set 
aside  the  entire  verdict  as  the  only  lawful 
adjustment  of  the  rights  of  the  parties  on  the 
premises.  It  Is  an  equitable  principle,  very 
generally  recognized,  that  in  a  given  trans- 
action a  man  may  not  assume  and  maintain 
inconsistent  positions  to  the  prejudice  of  an- 
other's rights.  And  the  principle  so  stated 
is  usually  allowed  to  prevail  either  in  court 
proceedings  or  in  transactions  between  in- 
43ividuals.  Ingram  y.  Power  Co.,  181  N.  O. 
S5^-411,  107  S.  B.  209;  Maxton  Auto  Co.  v. 
Rudd,  176  N.  C.  407,  97  S.  B.  477;  Lipsltz  r. 
Smith,  178  N.  O.  98-100,  100  S.  E.  247;  Brown 
r.  Chemical  Co.,  166  N.  G.  421,  81  S.  E,  463; 
Railroad  v.  McCarthy,  96  U.  S.  258,  24  L.  Ed. 
693.  In  the  case  of  Maxton  Auto  Ca  v. 
Rudd,  supra,  it  is  said  that — 

"The  position  is  usually  referred  to  the  doc- 
trine of  estoppel  in  pais,  which  rests,  in  its 
last  analysis,  on  the  principles  of  fraud." 

From  the  facts  presented  in  the  record,  it 
appears  that  plaintiff  on  the  first  issue  had 
established  the  right  to  eject  defendant;  and 


on  the  second  had  recovered  %111M%  month- 
ly rental  for  a  wrongful  detention.  The 
Judge  from  the  bench  gave  intimation  that 
unless  the  plaintiff  agreed  to  a  reduction  of 
the  amount  awarded  on  the  second  issue,  he 
would  set  aside  the  entire  verdict,  and  the 
court  on  the  present  hearing  finds  as  a  fact 
that  his  honor  would  have  done  so.  Acting 
on  this,  the  counsel  in  good  faith,  believing 
he  was  within  his  authority,  consented  to  the 
reduction,  and  plaintiff  thereby  succeeded  in 
maintaining  her  recovery  on  the  first  issue. 
We  have  held  that  the  agreement,  being  in 
the  nature  of  the  compromise  and  contrary, 
to  the  client's  instructions,  could  be  set  aside 
at  plaintiff's  demand;  but  when  she  repudi- 
ates the  benefits  she  must  surrender  the  ad- 
vantages that  arose  to  her  from  the  action  of 
her  attorney,  and  under  a  proper  application 
of  the  authorities  cited,  and  the  principles 
they  approve  and  illustrate,  his  honor  should 
have  set  aside  the  entire  verdict,  thus -giving 
the  parties  opportunity  to  relitigate  the  is- 
sues. This  was  the  course  pursued  in  Bank 
V.  McEwen,  supra,  a  case  that  is  decisive  of 
the  principal  questions  presented  on  defend- 
ant's appeal. 

[f]  In  making  this  disposltioii  of  defend- 
ant's appeal,  we  are  not  unmindful  of  section 
691,  Const  St.,  whidi  requires  that  a  motion 
to  set  aside  a  verdict  may  be  made  before 
the  Judge  who  tried  the  cause  and  only  at 
the  trial  term.  That  statute,  however,  refers 
to  motions  made  in  the  ordinary  course  and 
practice  of  the  court,  and  does  not  and  is  not 
intended  to  impair  or  interfere  with  equitable 
principles  controlling  the  conduct  of  the  liti- 
gant in  the  subsequent  course  of  a  proceed- 
ing. As  a  matter  of  fact,  the  trial  Judge 
bad  decided  to  set  aside  the  entire  verdict 
and  at  the  trial  term,  and  was  only  prevented 
from  doing  so  by  reason  of  the  agreement 
which  plaintiff  has  repudiated,  and,  this  be- 
ing true,  she  is  estopped  from  resisting  the 
«itry  of  such  Judgment  nunc  pro  tunc. 

On  defendant's  appeal,  the  Judgment  will 
be  modified  to  accord  with  this  opinion,  and 
the  costs  of  said  appeal  will  be  divided  be- 
tween the  parties. 

Modified. 

Plaintiffs  AppeaL 

[6]  Plaintiff  appeals  in  the  cause,  insisting 
for  error  that  the  court  should  have  ruled 
that,  on  a  wrongful  holding  over,  the  defend- 
ant was  liable  for  $150  monthly  rental  as  a 
matter  of  law,  and  this  by  reason  of  the  no- 
tice given,  and  the  stipulations  of  the  con- 
tract, that  she  reserved  the  right  to  raise  the 
rent  at  any  time,  and  that,  if  any  of  the  rent 
was  not  paid,  though  no  demand  was  made, 
that  defendant  would  surrender  the  premises 
on  three  days'  notice,  etc. 

There  are  authorities  to  the  effect  that, 
where  a  landlord  in  proper  time  before  ter- 
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minatlon  of  lease  notifies  tlie  tenant  that,  if 
he  continues  to  occupy  longer,  it  shall  be  at 
a  rental  specified,  and  the  tenant,  after  such 
notice  received,  holds  over  without  demur  or 
protest,  there  will  be  an  obligation  to  pay  the 
higher  rental  as  specified.  2  McAdam,  Land- 
lord &  Tenant  (3d  Ed.)  §  279.  But  this  we 
apprehend  is  on  the  ground  of  acquiescence, 
and  from  which  an  implied  contract  to  pay 
the  higher  rental  could  be  reasonably  in- 
ferred. It  may  be  that  such  a  principle 
might  be  extended  to  a  case  where  a  tenant, 
after  such  a  notice  given,  withholds  posses- 
sion wantonly  without  any  fair  and  reason- 
able belief  in  his  right,  though  on  this  sup- 
position we  make  no  present  decision.  It  is 
ordinarily  true  that  the  obligation  to  pay 
rent  must  arise  out  of  contract,  express  or 
implied,  and  we  are  very  well  assured  that, 
on  the  facts  of  this  record,  defendant  may 
not  be  held  to  a  rental  of  $150  as  a  matter 
of  law,  merely  on  plaintiff's  notice  that  such 
an  amount  would  be  insisted  on  after  the 
stipulated  date;  it  appearing  that  defendant 
withheld  possession  under  claim  of  right  and 
with  evidence  on  his  part  tending  to  show 
that,  by  a  contract  subsequent  to  the  prin- 
cipal lease  and  in  consideration  of  valuable 
improvements,  plaintiff  had  agreed  that  de- 
fendant's possession  should  not  be  disturbed 
within  the  year,  which  had  not  expired,  and 
no  witness  having  so  far  testified  that  the 
fair  rental  value  would  exceed  $60  per 
month.  On  the  record,  plaintiff  has  estab- 
lished no  contract,  express  or  implied,  for  a 
greater  rental  than  the  fair  and  reasonable 
value  of  the  property,  and  his  honor  correct- 
ly held  that,  in  case  a  wrongful  withholding 
should  be  established,  this  should  be  the 
measure  of  plaintiff's  recovery.  Mkrtin  v. 
Clegg,  163  N.  C.  528,  79  S.  E.  1105;  De  Young 
V.  Buchanan,  10  Gill  &  J.  (Md.)  149,  32  Am. 
Dec.  156. 

There  is  no  error,  and  on  question  present- 
ed on  plaintiff's  appeal  the  Judgment  is  af- 
firmed. 

No  error. 

(182  N.  C.  119) 

LEWIS  V.  NUNN  et  al.     (No.  224.) 

(Supreme  Court  of  North  Carolina.    Oct  5, 

1921.) 

Appeal  and  error  ^=>I099(3)— Dedtlon  on  pri- 
or appeal  conclusive  on  subsequent  appeal  In- 
volving similar  facts. 

Holding  of  Supreme  Conrt  on  prior  appeal 
that  a  tender  of  the  entire  mortgage  debt  by 
mortgagor  was  necessary  to  stay  action  on  the 
part  of  the  trustee,  on  default  by  mortgagor 
in  payment  of  installment  note  when  due,  held 
conclusive  on  subsequent  appeal,  involving  sub- 
stantially similar  facts. 

Appeal  from  Superior  Ck)urt,  Lenoir  (boun- 
ty; Bond,  Judge. 


Action  by  J.  0.  Lewis  against  F.  R.  Nunn 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants except  and  appeal.  Judgment  af- 
firmed.   No  error. 

The  action  is  by  purchaser  of  land  at  fore- 
closure by  sale  of  trustee  under  a  deed  to  se- 
cure four  several  promissory  notes,  maturing, 
$75  on  November  1,  1918,  $200  on  November 
1,  1919,  $200  on  November  1.  1920.  and  $000 
on  November  1,  1921,  and  with  a  stipulation 
that,  on  failure  to  pay  the  notes  and  interest 
on  either  of  them,  or  any  part  thereof,  when 
due,  then  "all  the  amounts  due  in  said  bonds 
shall  immediately  become  due  and  payable." 
There  was  default  in  payment  of  first  note 
and  interest,  and  on  due  advertisement  prop- 
erty was  sold  by  trustee,  at  which  sale  plain- 
tiff purchased  and  received  his  deed,  etc. 
Defendant  alleged  and  offered  evidence  tend- 
ing to  show  that  the  creditor  had  agreed  to 
indulge  defendant  as  to  payment  of  first  note, 
and  that  prior  to  sale,  and  after  Its  maturity, 
he  had  tendered  the  amount  of  the  first  note 
and  accrued  interest  thereon,  together  with 
all  other  interest  on  the  debt  due  at  time  of 
tender.  The  cause  was  submitted  to  the 
Jury,  and  verdict  rendered  on  the  following 
issue: 

*'(!)  Are  defendants  or  either  of  them  enti- 
tled to  redeem  the  land  in  controversy  in  this 
action?    Answer:  No." 

Judgment  for  plaintiff.  Defendant  except- 
ed and  appealed,  assigning  for  error  the 
charge  of  the  court  that  on  the  evidence,  if 
believed,  the  jury  should  answer  the  issue  as 
stated. 

Bouse  &  Rouse,  of  Kinston,  for  ai^[>ellants. 
Moore  &  Croom  and  Oowper,  Whitaker  & 
Allen,  all  of  Kinston,  for  appellee. 

HOKE,  J.  This  cause  was  before  us  on  a 
former  appeal,  and  will  be  found  reported  in 
180  N.  C.  159,  104  S.  B.  470.  On  questions 
more  directly  relevant  to  the  present  trial, 
it  was  held  there: 

"(1)  That  the  mere  promise  of  the  mortgagee 
to  extend  the  time  to  the  mortgagor  for  the 
payment  of  the  mortgage  note  without  more  has 
no  legal  consideration,  and  is  unenforceable. 

"(2)  Where  several  notes  secured  by  mort- 
gage are  in  series,  and  due  at  different  dates, 
with  provision  that  upon  default  in  payment  of 
one,  all  shall  become  due  and  payable  with  in- 
terest, after  such  default  in  the  payment  of 
the  note  first  becoming  due,  a  tender  of  pay- 
ment of  the  note  thus  due,  and  interest  on  all 
of  them  in  the  series,  is  an  insufiScient  tender." 

In  this  aspect  of  the  matter,  the  evidence 
pertinent  is  substantially  the  same  as  that 
offered  at  the  former  trial,  there  being  no 
testimony  or  claim  on  the  part  of  defendant 
that  there  had  ever  been  any  tender  of  the 
amount  of  the  debt,  "but  only  of  the  note 
first  due,  and  the  accrued  interest  on  the  en- 
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tire  sum.**  His  honor  correctly  ruled  that 
the  decision  on  the  former  appeal  was  con- 
clusive, and  that  In  any  view  of  the  case  the 
plaintiff  was  entitled  to  recover. 

In  his  very  earnest  and  forcible  argument 
before  us,  counsel  for  appellant  Insisted  that, 
while  the  agreement  for  indulgence  would 
not  constitute  a  binding  contract  for  lack  of 
a  consideration,  it  should  be  considered  in 
reference  to  the  first  note  a  waiver  of  the 
stipulation  maturing  the  entire  debt  under 
the  principles  recognized  and  approved  by 
this  court  in  Blzzell'v.  Roberts,  156  N.  C.  272, 
72  S.  E.  378.  Without  intimation  that  such  a 
position  could  be  maintained  on  the  facts 
presented  In  this  record,  we  think  it  is  not 
open  to  appellant,  in  view-  of  our  decision  on 
the  former  appeal,  that  a  tender  of  the  en- 
tire debt  was  required  to  stay  action  on  the 
part  of  the  trustee.  That  decision  on  sub- 
stantially similar  facts  affords  the  controll- 
ing rule  by  which  the  rights  of  the  parties 
In  the  present  case  must  be  determined,  and 
the  recovery  by  plaintiff  must  be  sustained. 

In  Holland  v.  Railroad,  143  N.  C.  at  page 
437,  65  S.  E.  at  page  836,  it  was  said  **that 
a  party  who  loses  in  this  court  cannot  review 
the  decision  in  a  second  appeal,  as  the  proper 
way  Is  by  a  petition  to  rehear.**  See  Public 
Service  v.  Power  Co.,  181  N.  C.  356,  107  S. 
E.  226. 

Judgment  for  plaintiff  affirmed. 

No  error. 
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ROAD   COM'RS  OF   HERTFORD 

COUNTY  et  af.    (No.   109.) 

(Supreme   Court  of  North  Carolina.    Oct   6, 

1921.) 

f.  Coorts  ^=s>97(5)-~Decl8loiia  of  United 
States  Supreme  Court,  oonstralng  federal 
CoBfttltutloB,  oentroi. 

State  courts,  in  construing  the  federal  Con- 
stitution, should  foUow  the  decisions  of  the 
United  States  Supreme  Court 

2.  Constltotlonal  law  ^=3> 1 27— Legislature  may 
rsstrict  or  revoke  powers  of  muniolpal  cor- 
porations, but  not  so  as  to  impair  obligt* 
tloBs  of  eontraot. 

A  Legislature  may  at  any  time  restrict  or 
revoke  at  its  pleasure  any  of  the  powers  of  a 
municipal  corporation,  including,  among  oth- 
ers, that  of  taxation,  provided  its  action  in 
that  respect  shall  not  operate  directly  upon 
the  contracts  of  the  corporation,  so  as  to  im- 
pair their  obligation,  by  abrogating  or  lessen- 
xni;  the  means  of  their  enforcement. 


3.  Constitutional  law  ^=s>i2l(;)— Rule  aoalnst 
Impairment  of  obligation  of  contracts  applies 
to  state  and  agents. 

The  prohibition  of  Const.  U.  S.  art.  1,  | 
10,  d.  1,  against  the  passage  of  laws  impairing 
the  obligation  of  contracts,  applies  to  the  con- 
tracts of  a  state,  and  to  those  of  its  agents 


4.  Mandamus  ^s»l  1 2— Municipal  corporation 
compelled  to  levy  taxes  to  pay  moneys  due 
under  contract. 

The  courts,  on  treating  as  void  legislation 
abrogating  or  restricting  power  of  taxation 
delegated  to  a  municipality  upon  the  faith  of 
which  contracts  were  made  with  It,  and  on 
the  continuance  of  which  alone  they  can  be  en- 
forced, can  proceed  by  mandamus  and  compel 
at  the  instance  of  parties  interested  the  exer- 
cise of  that  power  as  If  no  such  legislation 
had  ever  been  attempted. 

5.  Municipal  corporations  ^=»5I  — Dlsincorpo- 
ratlon  does  not  void  legal  subsisting  con- 
tract. 

Disincorporation  of  municipality  by  legal 
proceedings  does  not  void  its  legally  subsist- 
ing contracts,  and  on  the  reincorporation  of 
the  same  inhabitants  the  obligation  to  pay  de- 
volves upon  the  new  corporation. 

6.  Constitutional  law  ^=:»  143— Statute  making 
vote  necessary  to  assumption  of  obligation 
by  new  municipality  unconstitutional. 

A  statute  making  a  vote  of  taxpaying  vot- 
ers necessary  to  the  assumption  by  a  new 
municipality  of  a  debt  of  its  predecessor,  which 
has  been  abolished,  is  an  unconstitutional  at- 
tempt to  impair  the  obligation  of  a  contract, 
if  a  liability  existed  without  such  vote  before 
the  statute. 

7.  States  ^=»I9I  (2)— Mandamus  against  coun- 
ty offloers  held  not  "suit  against  state." 

Mandamus  to  compel  county  auditors  and 
county  treasurers  to  levy  a  tax  to  pay  a  judg- 
ment based  on  a  township  debt  is  not  a  suit 
against  the  state,  within  the  inhibition  of  the 
federal  Constitution,  because  such  officers  have 
been  forbidden  by  statute  to  exercise  any  sudi 
power. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Suit 
against  the  State.] 

8.  Constitutional  law  ^=3>  1 37— Statute  reduc- 
ing rate  of  taxation  held  to  Impair  olMigatlon 
of  contract. 

Act  March  3,  1921,  abolishing  the  township 
system  for .  constructing  and  improving  roads 
and  substituting  the  county  system,  and  fixing 
the  tax  limit  at  25  cents  on  each  $100  worth 
of  property,  in  so  far  as  it  prevents  the  pay- 
ment of  debts  due  by  a  township  under  con- 
tracts entered  into  when  the  statutes  permit- 
ted a  levy  of  taxes  at  the  rate  of  60  cents  on 
$100  worth  of  property,  is  invalid,  as  impair- 
ing the  obligation  of  contracts. 

9.  Appeal  and  error  ^=s>ll06(3)— No  disposi- 
tion of  cause  where  all  Interested  persons 
not  present. 

A  proceeding  in  mandamus  by  one  of  sev- 
eral creditors  of  a  township  to  compel  county 
officers  to  levy  taxes  to  pay  a  debt  could  not 
be  finally  decided  without  the  presence  of  the 
other  creditors,  where  the  sole  plaintiff  claimed 
that  he  was  entitled  to  the  full  amount  of  his 
daim,  and  not  merely  a  pro  rata  part  of  the 
tax  to  be  levied,  as  provided  by  statute,  for 
the  payment  of  all  similar  debts  of  the  town- 
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ship,  and  an  appeal,  baying  been  taken  from 
a  judgment,  was  remanded,  to  tbe  end  tbat 
tbe  otber  credifora  might  be  made  parties. 

Appeal  from  Superior  Court,  Hertford 
County;  Calvert,  Judge. 

Action  by  tbe  Smith-Courtney  Company 
against  tbe  Board  of  Road  Conrmlssioners  of 
Hertford  County  and  others.  From  the  Judg- 
ment, both  parties  appeal.  Remanded,  with 
instructions. 

Lloyd  J.  Lawrence,  of  Murfreesboro,  for 
plaintiff. 
W.  D.  Boone,  of  Winton,  for  defendants. 

WALKER,  J.  This  action  was  brought  to 
compel  the  defendants,  by  a  writ  of  manda- 
mus, to  levy  the  necessary  tax  to  pay  a  debt 
to  plaintiff  of  $400,  contracted  and  due  by  the 
former  board  of  road  supervisors  of  Mur- 
freesboro township,  for  machinery,  tools,  and 
equipment  to  be  used,  and  which  were  used, 
by  the  board  In  the  construction  and  improve- 
ment of  the  public  roads  of  the  said  town- 
ship; the  board  of  road  supervisors  being  au- 
thorized by  statute  (Pub.  Loc.  Laws  1913,  a 
562)  to  contract  the  debt  so  due  to  tbe  plain- 
tiff. It  is  alleged  in  the  case,  and  appears 
therefrom  to  be  the  tajsty  that  there  ars 
claims  of  other  parties  due  to  them  and  con- 
tracted for  the  same  purpose  as  was  the  daim 
of  the  plaintiff,  the  total  of  all  of  the  claims 
amounting  to  $11,000,  or  about  that  amount. 
It  is  further  alleged  that  at  the  time  of  con- 
tracting the  said  debts  the  statute  permitted 
a  levy  of  taxes  at  the  rate  of  50  cents  on  $100 
worth  of  property,  and  $1.50  on  the  poll,  the 
original  rate  being  30  cents  on  the  $100 
worth  of  property  and  90  coits  on  the  poll, 
which  by  the  law  of  1919  was  increased  to 
50  cents  on  the  $100  worth  of  proiierty  and 
$1.60  on  the  poll,  so  that,  at  the  time  the 
debt  of  plaintiff  and  those  debts  of  the  other 
creditors  similarly  situated  were  contracted, 
the  limitation  to  the  levy  of  taxes  for  the  pay- 
ment of  the  same  was  as  above  set  forth;  that 
is,  50  cents  on  the  $100  worth  of  property 
and  $1.50  on  the  poll.  By  an  ax:t  passed  on 
March  3,  1921,  the  Legislature  abolished  the 
township  system  for  constructing  and  im- 
proving the  roads  of  the  coimty,  and  substi- 
tuted the  county  system,  thereby  forming  one 
entire  unit  of  the  county,  and  placing  the 
control  and  supervision  of  the  public  roads 
in  a  county  road  commission,  and  fixed  the 
tax  limit  for  road  purposes  (construction  and 
maintenance)  at  25  cents  on  the  $100  worth 
of  property  and  75  cents  on  the  poll,  and  by 
section  26  of  said  act  the  Legislature  au- 
thorized a  special  and  additional  tax  not  ex- 
ceeding 10  cents  on  the  $i00  worth  of  prop- 
erty and  30  cents  on  the  poll  in  Murfreesboro 
township  to  discharge  the  existing  indebted- 
ness. 

[1-7]  The  plaintiff  contends  that  this  reduc- 
tion of  the  rate  of  taxation,  from  50  cents 


on  the  $100  worth  of  property  and  $1.50  oa 
tbe  poll,  to  25  cents  on  the  $100  worth  of 
property  and  75  cents  on  the  poll,  and  of  the 
special  tax  to  10  cents  on  the  $100  worth  of 
property  and  30  cents  on  the  poll,  impairs  the 
obligation  of  the  contract  made  with  the 
township  prior  to  the  date  of  the  reduction, 
and  Is  therefore  in  violation  of  the  Constitu- 
tion of  tbe  United  States  forbidding  the  pas- 
sage of  a  law  by  any  of  the  states  impairing 
the  obligation  of  a  contract  (Const  17.  S.  art 
1, 1 10,.cL  1);  that  as  the  later  statutes  with- 
draw the  means  of  fally  enforcing  the  pay- 
ment of  the  debt  due  to  the  plaintiff,  it  fol- 
lows that  the  obligation  to  pay  all  of  the 
debt,  or  to  fully  perform  the  contract  in  that 
respect,  is  impaired,  at  least,  to  that  extent. 
While  we  will  not  enter  upon  a  full  or  elab- 
orate discussion  of  the  constitutional  ques- 
tion raised  here,  but  leave  it  for  the  hearing 
on  the  merits,  if  the  case  comes  back  to  us, 
we  may  refer,  at  this  time,  to  a  few  of  the 
many  cases  decided  by  the  federal  Supreme 
Court,  which  is  the  one  of  last  resort  upon 
this  phase  of  the  matter  in  controversy.  It 
has  been  held  by  that  court  that  a  Legisla- 
ture may,  at  any  time,  restrict  or  revoke  at 
its  pleasure  any  of  the  powers  of  a  munici- 
pal corporation,  including,  among  others,  that 
of  taxation,  provided  Its  action  in  that  re- 
spect shall  not  operate  directly  upon  the  con- 
tracts of  the  corporation,  so  as  to  Impair 
their  obligation,  by  abrogating  or  lessening 
the  means  of  their  enforcement  Legislation 
producing  this  latter  result  directly,  by  <V)er- 
ating  upon  those  means,  Is  prohibited  by  the 
Constitution,  and  must  be  disregarded.  The 
prohibition  of  the  Constitution  against  the 
passage  of  laws  impairing  the  obligation  of 
contracts  applies  to  the  contracts  of  the 
state,  and  to  those  of  its  agents  acting  under 
its  authority,  as  well  as  to  contracts  between 
individuals.  The  courts,  treating  as  void 
the  legislation  abrogating  or  restricting  the 
power  of  taxation  delegated  to  a  municipal- 
ity, upon  the  faith  of  which  contracts  were 
made  with  it,  and  upon  the  continuance  of 
which  alone  they  can  be  enforced,  can  pro- 
ceed and  by  mandamus  compel,  at  the  in- 
stance of  parties  interested,  the  exercise  of 
that  power,  as  if  no  such  legislation  had  ever 
been  attempted.  The  Louisiana  act  of  Marcdi 
6,  1876  (Act  No.  31  of  1S76),  was  held  to  be 
invalid  so  far  as  it  limited  the  power  which 
the  city  of  New  Orleans  possessed,  when  the 
bonds  were  issued  upon  which  the  Judgment 
in  that  action  was  recovered,  to  levy  a  tax 
for  their  payment  In  re  Wolff  v.  liDayor, 
etCn  of  New  Orleans,  103  U.  S.  358,  26  L.  Bd. 
305. 

Where  a  municipal  corporation  Is  dissolv- 
ed, and  a  new  corporation  is  created,  com- 
posed of  substantially  the  same  community, 
including  substantially  the  same  taxable 
property,  within  reduced  territorial  limits, 
organised  for  the  same  general  puiposesi  and 
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boldinjt  by  transfer,  "wltbont  consideration, 
the  public  property  of  the  former,  it  is  the 
successor  of  the  old  corporation,  and  Is  liable 
for  Its  debts.  The  obligations  of  municipal 
corporations,  upon  bonds  duly  issued  by 
them,  are  secured  by  all  the  guaranties  which 
protect  the  engagements  of  private  individu- 
als. Any  legislative  enactment  which  with- 
draws or  limits  the  remedies  for  the  enforce 
meat  of  obligations  assumed  by  a  municipal 
corporation,  where  no  substantial  equivalent 
is  provided,  is  forbidden  by  the  Constitution 
of  the  United  States.  Port  of  Mobile  v. 
Watson,  116  U.  S.  289,  6  Sup.  Ct.  398,  29  L. 
Ed.  620.  Disincorporation  of  a  mimldpallty 
by  legal  proceedings  does  not  void  its  legally 
subsisting  contracts,  but  on  the  reincorpora- 
tion of  the  same  inhabitants,  and  of  a  ter- 
ritory including  street  Improvements  for 
which  bonds  were  given,  the  obligation  to 
pay  them  devolves  upon  the  new  corporaticm. 
A  statute  making  a  vote  of  tazpaylng  voters 
necessary  to  the  assumption  of  a  new  munici- 
pality of  a  debt  of  Its  predecessor,  whldi  has 
been  abolished,  la  an  un(Sonstitutional  at- 
tempt to  impair  the  obligation  of  the  con- 
tract, if  a  liability  existed  without  such  vote 
before  the  statute.  Shaplelgh  v.  San  Angelo, 
167  U.  S.  646,  17  Sup.  Ct  957,  42  L.  Ed.  310. 
Mandamus  to  compel  the  county  authori- 
ties, through  whom  taxes  are  assessed  and 
collected,  to  levy  a  tax  to  pay  a  Judgment  on 
township  bonds  cannot  be  denied  on  the 
theory  that,  because  the  Legislature  of  the 
state  might,  under  its  Constitution,  have  vest- 
ed in  the  township  authorities  the  power  to 
assess  and  collect  taxes  for  corporate  pur- 
poses, it  could  not  vest  such  power  ia  county 
officers.  The  exercise  by  a  state  of  its  right 
to  alter  or  destroy  its  municipal  corporations 
ia  ineffectual  to  impair  the  obligation  of 
municipal  contracts.  County  auditors  and 
treasurers,  who  are  the  instruments  employed 
by  the  state  Legislature  to  assess  and  collect 
taxes,  may  be  compelled  by  mandamus  to 
levy  a  tax  to  pay  a  judgment  on  township 
bonds,  although  the  corporate  existence  of  the 
township  has  been  abolished  by  the  state'  Con- 
stitution, and  its  corporate  agents  removed. 
Mandamus  to  compel  county  auditors  and 
oounty  treasurers  to  levy  a  tax  to  pay  a  Judg- 
ment on  township  bonds  is  not  a  suit  against 
the  staVe,  within  the  inhibition  of  the  federal 
Constitution,  because  sudi  officers  have  been 
forbidden  by  the  state  Legislature  to  exercise 
any.  such  power.  Graham  v.  Folsom,  200  U. 
S.  248,  26  Sup.  Ct.  245,  50  L.  Ed.  464.  The 
levy  and  collection  of  taxes  by  the  city  of 
New  Orleans  to  satisfy  outstanding  indebted- 
ness of  the  metropolitan  police  board,  con- 
tracted on  the  faith  of  the  exercise  of  the 
taxing  power  for  its  payment,  do  not  exhaust 
the  city's  power  in  the  premises,  where  the 
atj  has  applied  the  taxes  to  other  purposes, 
and  has  failed  to  turn  them  over,  upon  de- 
BAand,  to   the  board  or  its  representative^ 
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The  receiver  of  the  metr(^K)litan  police  board 
in  the  state  of  Louisiana,  as  representative 
of  the  interested  creditors,  is  unconstitution- 
ally deprived  of  the  right  of  taxation  by  the 
city  of  New  Orleans  for  the  payment  of  their 
chiims,  whidi  right  existed  before  the  enact- 
ment of  Acts  La.  1870,  No.  5,  by  the  provi- 
sions of  that  act  under  which  the  payment  of 
the  Judgment  recovered  by  sucb  receiver 
against  the  city  upon  outstanding  indebted- 
ness of  the  board,  contracted  on  the  faith  o£ 
the  exercise  of  the  city's  power  to  levy  taxes 
for  its  payment,  may  be  indefinitely  post- 
poned until  such  time  as  the  dty  is  ready  and 
willing  to  make  Bxanh  iMiyment  State  ef 
Louisiana  v.  Mayor  of  New  Orleans,  216  U. 
S.  170,  30  ^p.  Ct  40,  54  L.  Ed.  144. 

The  coses  above  dted  will  show  the  vary- 
ing phases  in  whidi  this  question  as  to  the 
impairment  of  the  obligation  of  contracts 
has  been  presented,  and  will  be  of  service  in 
the  further  consideration,  of  this  case.  The 
merger  of  an  existing  municipal  corporation, 
owing  debts,  in  another,  or  the  abolishment 
of  a  municipal  corporation  owing  debts  and 
the  legal  effect  upon  its  existing  contracts, 
was  presented  and  decided  in  Broadfoot  v. 
PayetteviUe,  124  N.  a  478,  82  S.  B.  804,  70 
Am.  St  Rep.  610;  U.  S.  v.  Memphis,  97  IT.  S. 
284,  24  L.  Ed.  937;  Mt  Pleasant  v.  Beckwith, 
100  U.  S.  514,  25  L.  Ed.  699.  The  debts  of  a 
municipal  corporation  are  not  extinguished 
by  a  repeal  of  its  charter,  as  is  demonstrated 
by  Broadfoot's  Case,  supra,  and  the  several 
cases  dted  therein,  among  which  we  especi- 
ally refer  to  Meriwether  v.  Garrett,  102  U. 
S.  472,  26  L.  Ed.  197;  O'Connor  v.  Memphis, 
6  Lea  (Tenn.)  730;  Wolff  v.  New  Orleans, 
supra;  Mobile  v.  Watson,  supra;  Amy  v.  Sel- 
ma,  77  Ala.  103.  It  was  said  in  Port  of  Mo- 
bile V.  Watson,  supra,  that— 

*'The  remedies  for  the  enforcement  of  such 
obligations  assumed  by  a  municipal  corpora- 
tion, which  existed  when  the  contract  was 
made,  must  be  left  unimpaired  by  the  Legis- 
tatnre,  or,  if  they  are  changed,  a  substantial 
equivalent' must  be  provided.  Where  the  re- 
source for  the  payment  of  the  bonds  of  a  mu- 
nicipal corporation  is  the  power  of  taxation 
ezisting  when  the  bonds  were  issued,  any 
law  which  withdraws  or  limits  the  taxing  pow- 
er and  leaves  no  adequate  means  for  the  pay- 
ment of  the  bonds  is  forbidden  by  the  Consti- 
tation  of  the  United  States,  and  is  null  and 
void."  Von  Hoffman  v.  Qalncy,  4  Wall.  (71 
U.  &)  535,  18  L.  Ed.  408;  Edwards  v.  Kear- 
zey,  96  U.'S.  595,  24  L.  Ed.  793;  Ralls  Coun- 
ty Court  v.  U.  S.,  105  U.  S.  7.33.  26  L.  Ed. 
1220;  Louisiana  v.  PUsbury,  105  U.  S.  278, 
26  L.  Ed.  1090;  Louisiana  v.  Mayor  of  New 
Orleans,  100  U.  S.  285.  3  Sup.  Ct.  211,  27  L. 
Ed.  936;  Comrs.  v.  Rather,  48  Ala.  483;  Ed- 
wards V.  Williamson,  70  Ala.  145;  Slaughter 
V.  Mobile  County,  73  Ala.  134. 

[t]  The  proposition  we  have  somewhat  dis- 
cussed receives  strong  support  and  striking 
illustration  in  Edwards  v.  Kearzey,  supra, 
which  went  to  the  United  States  Supremt 
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Court  from  this  court,  and  In  which  our 
homestead  exemptions  were  held  to  be  of  no 
avail  against  the  full  recovery  of  pre-existing 
debts,  because  they  substantially  withdrew 
from  a  creditor  his  right,  and  remedy,  to  have 
his  contract  with  the  debtor  enforced,  or 
placed  an  obstacle  in  the  way  of  its  proper 
enforcement,  thereby  Impairing  Its  obliga- 
tion. It  would  seem,  therefore,  that  the  lat- 
er statutes,  reducing  the  limit  of  taxation  as 
it  existed  when  this  contract  was  made,  im- 
paired its  obligation  and,  so  far  as  they  did 
so,  were  invalid,  but  we  will  not  finally  and 
conclusively  decide  this  question  until  all  in- 
terested parties  are  before  us. 

[9]  We  hold  that  this  controversy  cannot 
be  finally  and  fully  decided,  and  settled,  with- 
out the  presence  of  the  other  creditors  for 
several  reasons,  and  among  them  one  is  that 
the  sole  plaintlft  here  is  claiming  that  he  is 
entitled  to  the  full  amount  of  his  claim,  and 
not  merely  to  a  pro  rata  part  of  the  tax  to 
be  levied,  as  provided  by  one  of  the  statutes 
cltQd  above,  for  the  payment  of  all  similar 
debts  of  Murfreesboro  township.  It  was 
stated  in  the  argument  here  that  it  would 
take  five  or  six  years  to  pay  the  existing 
debts,  If  levies  could  only  be  made  under  the 
provisions  of  the  last  two  statutes,  which 
would  amount  to  a  stay  law,  and  would  im- 
pair the  obligation  of  the  contract  Jacobs 
V.  Smallwood,  63  N.  C.  113,  Fed.  Cas.  No. 
7163. 

We  would  be  deciding  the  case  by  piecemeal 
should  we  dispose  of  it,  without  hearing 
from  the  other  creditors,  or  taking  such  ac^ 
tion  and  proceedings  beforehand  as  would 
make  the  judgment  binding  upon  them.  We 
therefore  remand  the  case,  to  the  end  that 
the  other  creditors  similarly  concerned  may 
come  In  volimtarily,  or  be  brought  In,  so  that 
they  may  plead  and  be  concluded  by  what- 
ever Judgment  is  finally  rendered;  and  It  will 
be  so  certified.  The  judge  may  order  an 
amendment  of  the  pleadings,  or  a  repleader, 
as  he  may  deem  necessary,  in  order  to  pro- 
tect the  rights  of  all  parties,  and  to  afford 
all  parties  ample  opportimity  to  be  heard  up- 
on the  issues  involved. 

We  will  not  now  consider  the  question  con- 
cerning the  poll  tax  and  Its  application  to 
si^edal  purposes,  as  it  does  not  necessarily 
arise  in  this  appeal.  The  property  tax,  it  Is 
conceded,  has  been  substantially  reduced 
from  what  It  was  when  the  debts  due  the 
plaintiff  and  others  were  contracted,  and 
this  is  sufficient  to  show  that  the  obligation 
in  each  of  those  contracts  was  impaired,  as 
the  means  of  enforcing  them  have  been  de- 
nied, or  rather  diminished,  sufficiently  to 
seriously  prejudice  the  rights  of  those  credi- 
tors. 

Remanded,  with  instructions. 


CLARK,  G.  J.  (concurring  in  the  result). 
The  statute  sought  to  be  enforced*  chapter 


— ,  PubUc  Local  Laws  1021,  entlUed  "An 
act  to  appoint  road  conunissioners  for  Hert- 
ford county,"  under  which  the  plaintiff  asks 
a  mandamus  to  levy  this  tax,  specifies  that 
its  sole  purpose  is  the  construction  and 
maintenance  of  the  roads,  and  for  that  pur- 
pose authorizes  a  levy  of  25  cents  on  the 
$100  worth  of  property  and  75  cents  on  the 
poll,  and  section  26  of  said  act  further  au- 
thorizes a  special  and  additional  tax,  not 
exceeding  10  cents  on  the  $100  worth  of 
property  and  30  cents  on  the  poll  in  Mur- 
freesboro township  to  discharge  the  existing 
indebtedness  for  roads  in  that  township. 
The  opinion  recognizes  the  validity  of  this 
legislation  upon  general  principles,  from 
w)ilch  I  do  not  dissent;  but  It  is  proper  to 
note,  however,  that  so  much  of  this  statute 
which  authorizes  the  levy  of  a  tax  on  the 
poll  "for  road  purposes"  is  invalid,  because 
in  violation  of  an  explicit  provision  in  the 
state  Constitution,  which,  as  .adopted  in 
1868,  provides  (article  6,  §  2) : 

"The  proceeds  of  the  state  and  county  capi- 
tation tax  shall  be  applied  to  the  purposes  of 
education  and  the  support  of  the  poor,  but. in 
no  one  year  shall  more  than  25  per  cent,  there- 
of be  appropriated  to  the  latter  purpose." 

This  provision  of  the  (Constitution  remains 
unaltered.  When  there  has  been  a  levy  for 
general  purposes,  the  validity  of  the  poll  tax 
has  not  always  been  brought  In  question,  be- 
cause presumably,  when  collected,  the  pro- 
ceeds of  the  poll  tax  would  be  applied  to  the 
constitutional  purposes  to  which  it  is  re- 
stricted; 1.  e.,  education  and  the  poor.  But 
this  particular  act  is  restricted  to  a  specific 
purpose  therein  expressed,  that  the  tax  is 
to  be  levied  for  the  construction  and  mainte- 
nance of  roads.  So  much  of  the  act  as  lev- 
ies a  poll  tax  for  such  purpose  is  therefore 
unconstitutional  and  invalid.  This,  however, 
can  be  struck  from  the  act  without  impair- 
ing the  validity  of  the  property  tax.  This 
course  has  been  pursued  In  several  cases. 

As  we  have  now  declared  a  legislative  pol- 
icy of  Incurring  an  Indebtedness  of  $50,000,- 
000  for  the  construction  and  malntenanoe  of 
roads,  it  Is  well  to  note  that,  however  laud- 
able such  purpose  may  be,  the  Legislature 
is  forbidden  by  the  (Constitution  to  derlye 
any  funds  for  that  purpose  from  the  levy  of 
a  poll  tax.    It  is  true  that  at  common  law, 
at  a  time  when  there  was  a  monopoly  of 
land  ownership  by  the  barons  In  England, 
there  was  Inaugurated  a  system  by  whidi 
those  who  had  no  wheels  or  produce  to  re- 
quire  the   use  of   roads   were   ccmscripted 
without  pay  to  render  labor  to  make  the 
roads  for  those  who  had  need  to  use  them. 
When  our  convention  met  In  1868,  while  we 
did   not  abolish   the   poll  tax   entirely,    as 
nearly  all  the  other  states  have  done,  we  did. 
restrict  the  state  and  county  capitation  tax 
to  $2,  and  Inserted  as  a  further  and  just 
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protection  that  the  proceeds  of  the  poll  tax 
should  be  applied  to  the  purposes  of  educa- 
tion and  the  support  of  the  poor. 

The  question  now  presented,  under  the 
Constitution,  as  now  amended,  whether,  if  a 
mandamus  issue  to  enforce  collection  of  tax- 
es under  this  statute,  it  shall  embrace  an  or- 
der to  collect  a  capitation  tax  for  that  pur- 
pose, has  never  heretofore  been  before  this 
court  in  any  case.  Under  the  Constitution 
(article  5,  §  1)  as  it  stood  before  the  amend- 
ment ratified  in  November,  1920,  there  was 
a  requirement  that  "the  state  and  county 
capitation  tax  combined  shall  never  exceed 
$2'*;  but  there  was  also  a  provision  that  the 
state  and  county  capitation  tax  '*shall  be 
equal  ♦  ♦  ♦  to  the  tax  on  property  val- 
ued at  $300  in  cash."  By  reason  of  this  re- 
quirement of  an  equation  between  the  capi- 
tation tax  and  the  property  tax  on  $300, 
there  were  conflicting  decisions  whether, 
when  the  tax  on  property  exceeded  that  lim- 
itation, the  tax  on  the  poll  should  also  ex- 
ceed it,  and  there  were  also  conflicting  deci- 
sions whether,  when  there  was  such  excess, 
the  tax  on  the  poll  could  be  applied  for  the 
benefit  of  bondholders  and  other  purposes, 
or  was  restricted  to  ''education  and  the  sup- 
port of  the  poor.'*  In  a  unanimous  opinion 
by  Judge  Connor  (Railroad  v.  Commission- 
ers, 148  N.  C.  220,  61  S.  E.  680),  and  Perry 
V.  Commissioners,  148  N.  C.  522,  62  S.  B. 
608  (Hoke,  J.),  it  was  held  that  the  poll  tax 
**could  never  exceed  $2  on  the  head,"  and 
must  be  applied  to  ''education  and  the  sup- 
port of  the  poor."  And  there  were  other 
cases  to  the  same  effect.  On  the  other  hand, 
in  Moose  v.  Commissioners,  172  N.  C.  419,  90 
S.  B.  441,  Ann.  Cas.  1917B,  1183,  it  was  held 
by  a  divided  court  (Clark,  C.  J.,  and  Walk- 
er, J.,  dissenting)  that  the  limitation  of  $2 
applies  only  where  the  levy  is  for  the  ordi- 
nary expenses  of  the  state  and  county  gov- 
ernment, and  only  under  such  levy  was  the 
restriction  to  be  observed  that  the  poll  tax 
should  be  applied  only  to  "education  and  the 
support  of  the  poor." 

We  also  had  decisions  that,  inasmuch  as 
the  restriction  to  $2  on  the  poll  in  its  terms 
applied  only  to  the  "state  and  county  capi- 
tation tax,"  cities  and  towns  were  under  no 
such  limitation,  and  instances  were  frequent 
where  the  total  tax  levied  upon  a  laboring 
man,  who  had  nothing  to  be  taxed  except  his 
head,  often  amounted  in  the  aggregate  to  $9 
or  $10.  These  conflicting  decisions  have 
ceased  to  have  any  bearing,  because  under 
the  Constitution  as  now  amended  the  "equa- 
tion of  taxation"  between  the  poll  and  prop- 
erty has  been  stricken  out,  and  the  Constitu- 
tion (article  5,  §  1)  now  reads: 

''l^e  Qeneral  Assembly  may  levy  a  capita- 
tion tax  on  every  male  inhabitant  of  the  state 
over  21  and  under  50  years  of  age,  which  said 
tax  shall  not  exceed  $2,  and  cities  and  towns 
may  levy  a  capitation  tax  which  shall  not  ex*  j 
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ceed  $1.     No  other  capitation  taw  thatl  te  lev- 
ied:' 

Section  2  of  that  article  of  the  Constitu- 
tion, which  provides  that  "the  proceeds  of 
the  state  and  county  capitation  tax  shall  be 
applied  to  the  purposes  of  education  and  the 
support  of  the  poor,"  remains  unaltered.  It 
will  therefore  be  seen  that  there  is  no  equa- 
tion of  taxation  under  a  construction  of 
which  the  poll  tax  can  now  ever  exceed  $2 
for  state  and  county,  or  be  applied  to  other 
purposes  than  for  education  and  the  support 
of  the  poor,  nor  can  the  cities  and  towns 
levy  more  than  $1  as  a  capitation  tax.  The 
language  of  the  Constitution  is  now  made 
plain:  "No  other  capitation  tax  shall  be  lev- 
ied." There  is  no  equation  of  taxation  to 
authorize  a  Judicial  construction  to  the  con- 
trary. It  is  also  clear  from  this  language 
that  no  capitation  tax  can  be  levied  ui)on 
women,  or  upon  men,  except  between  21  and 
50  years  of  age.  It  follows  that  the  manda- 
mus, if  it  shall  issue  in  this  case,  cannot  re- 
quire the  levy  of  any  capitation  tax  for  the 
maintenance  and  construction  of  roads.  So 
much  of  the  statute  as  provides  therefor 
must  be  disregarded  and  stricken  out  The 
valid  portion  of  the  statute  which  authoriz- 
es the  levy  of  a  property  tax  for  that  pur- 
pose is  not  affected  by  the  invalid  require- 
ment of  a  poll  tax. 

In  Bngiand  from  which  we  derive  so  much 
of  our  legislation  a  poll  tax  was  twice  lev- 
ied for  short  periods  over  500  years  ago,  and 
then  it  caused  what  was  known  as  the  "Jack 
Cade"  and  also  the  "Wat  Tyler"  rebellions. 
It  was  each  time  promptly  repealed,  and  has 
never  been  collected  since,  except  for  2  or 
3  years  in  the  reign  of  William  III,  more 
than  200  years  ago,  when,  again,  it  was  very 
promptly  repealed.  The  poll  tax  was  not 
mentioned  in  the  Constitution  made  at  Hali- 
fax in  1776.  In  the  Revised  Statutes  of 
1835  the  poll  tax  was  20  cents,  which  was 
levied  also  on  slaves,  who  were  not  taxed  ad 
valorem.  In  the  Revised  Code  of  1854  the 
poll  tax  was  40  cents  and  it  is  current  his- 
tory that  it  was  levied  largely  because 
slaves  were  not  taxed  according  to  their 
value  as  property. 

The  Constitution  of  1868,  in  view  of  this 
steady  growth  of  the  poll  tax  in  amount, 
placed  a  limit  by  providing,  "The  state  and 
county  capitation  tax  combined  shall  never 
exceed  $2  on  the  head,"  and  added  a  Just 
provision  that  its  proceeds  should  be  applied 
to  "education  and  the  support  of  the  i)oor." 
In  Judge  Connor's  well-considered  opinion 
in  Railroad  v.  Commissioners,  148  N.  C.  220, 
248,  61  S.  B.  690,  699,  he  emphasized  these 
provisions  and  adds:  "This  question  can 
never  arise  again."  It  did,  however,"  arise 
again;  a  contrary  view  being  taken  by  a 
majority  of  the  court  In  Moose  v.  Commis- 
sioners, supra.    The  question  is  now  settled. 
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as  already  stated,  by  the  amendment,  wblch,  ]  2.  Adverse  possession  ^s»6l  —  Atfmlolstratrtx 
striking  out  the  equation  of  taxation,  re- 1 


stricts  the  amount  of  the  capitation  tax  ab- 
solutely and  adds:  ''No  other  capitation  tax 
shall  be  levied."  In  Railroad  v.  Commis- 
sioners, 148  N.  0.  263,  61  S.  E.  702,  it  is  said 
that  our  poll  tax  "is  criticized  by  Hollander 
on  State  Taxation,  104,  who  points  out  that 
in  this  state,  in  which  60  per  cent  of  the 
taxes  are  paid  by  persons  owning  less  than 
$500,  the  result  is  that  the  small  taxpayer, 
if  he  pay  the  poll  tax  also,  pays  (nearly 
double  the  rate  of  the  larger  taxpayers." 

It  was  doubtless  considerations  such  as 
these  that  procured  the  adoption  of  the 
amendment  by  which  the  equation  of  taxa- 
tion was  stricken  out,  and  the  total  capita- 
tion tax,  including  that  by  municipalities, 
was  restricted  to  $3  total,  with  the  unequiv- 
ocal declaration  that  "no  other  capitation 
tax  shall  be  levied,*'  and  retaining  unaltered 
at  the  same  time  in  the  Constitution  the 
provision  that  "the  poll  tax  shall  be  applied 
to  education  and  the  support  of  the  poor." 
It  is  not  without  significance  that  simulta- 
neously with  the  adoption  of  the  policy  of 
appropriating  $50,000,000  for  roads  there 
should  be  this  constitutional  protection  ex- 
tended to  the  "man  with  the  hoe" — some- 
times called  ''the  forgotten  man";  for  the 
same  Legislature  (1921)  took  notice  of  the 
constitutional  provision  authorizing  the  ex- 
emption of  personal  property  "to  «  value  not 
exceeding  $300/'  and  by  chapter  38,  |  72,  p. 
270,  enacted  the  exemption  of  that  amount 
for  the  first  time,  though  the  authority  had 
been  in  the  Constitution  for  more  than  60 
years. 

We  must  take  notice  of  the  evident  intent 
of  the  constitutional  amendment  and  of  the 
Legislature  that  no  part  of  the  appropria- 
tion for  roads  or  any  other  purpose  than 
"education  and  the  support  of  the  poor" 
shall  be  raised  out  of  a  capitation  tax, 
which  besides  is  absolutely  limited  in 
amount— even  for  education  and  the  support 
of  the  poor — if  levied  by  the  state  and  coun- 
ty to  $2,  and  to  a  levy  of  $1  by  munlcipali- 
tiee. 


<162  Qa.  18) 

HARRIS  et  at.  V.  McDONALD.    (No.  2159.) 

(Supreme  Court  of  Georgia.    Sept.  13»  1921.) 

(Syllahut  hy  the  Court) 

I.  Ejectment  «s»95(2)  — >  Deed  Inauflloiest  to 
make  prima  facie  case  of  title,  wbeo  grantor 
Is  stranger  to  title. 

A  deed  from  one  who  is  apparently  a  strang- 
er to  the  paramount  title,  and  who  is  not  shown 
to  have  ever  been  in  possession  of  the  premises 
conveyed,  is  insufficient  to  make  out  a  prima 
fade  case  showing  title  in  the  grantee  <*iaimin|f 
thereunder. 


cannot  daim  adversely  to  estate. 

An  administratrix  in  possession,  and  while 
acting  as  such,  cannnot  claim  adversely  to  th« 
estate  of  her  intestate. 


3.  Ejectment  ^=s>95(2)  —  Estoppel  ^=>I5  — 
Grantee  In  possession  not  estopped  to  deny 
grantor's  tftle;  production  under  notice  dow 
not  show  claim  under  deed;  defendant  roost 
show  better  title  than  that  under  deed  pro- 
duced, unless  be  denies  claiming  thereunder. 

One  in  possession  of  land  and  claiming  it  as 
his  own  may  fortify  his  title  or  bny  his  peace  of 
adverse  claimants  as  often  as  they  may  appear, 
and  without  being  estopped  to  deny  the  title  of 
suck  subsequent  vendors. 

4^  Descent  and  distribution  ^=s>66,  75— Land 
desoends  to  children  subject  to  wMow's  rights; 
no  presumption  that  widow  eleoted  to  take 
child's  part. 

Upon  the  death  of  the  husband  and  father 
intestate,  the  title  to  his  realty  vests  In  his 
children,  subject  only  to  the  widow's  right  to 
take  a  child* s  part  or  have  dower  assigned 
therein;  and  unless  it  affirmatively  appears  that 
within  the  time  prescribed  by  law  the  widow 
elected  to  take  a  child's  part,  no  presumptioo 
arises  that  she  ever  had  any  vested  interest  in 
such  realty. 

5.  Descent  and  distribution  e=s»66  —  Widow's 
election  to  take  child's  part  may  bo  shown  by 
olroumstances;  no  presumi^tlos  that  sstate 
was  insolveat. 

That  the'  widow  elected  to  take  a  child's 
part  in  the  estate  of  the  husband  may  be  affirm- 
atively shown  by  drcnmstances,  as  well  as  by 
direct  evidence. 

6.  Wills  ^=s>634(8)— Devise  to  chlidrsft  of  life 
tenamt,  should  she  leave  any,  held  to  give  con- 
tingent remainder. 

Under  a  vrill  devising  a  two-thirds  interest 
in  the  estate  of  the  testatrix  to  testatrix's 
daughter,  '*for  her  use  during  her  natural  life, 
and  at  her  death  to  her  children  should  she 
leave  any,  and  if  she  should  leave  no  iduldren 
or  descendants  ot  a  child  or  children,  then  to 
[testatrix's]  brother  [naming  him],  should  he 
be  in  life,  or  if  he  is  dead  then  to  his  children 
surviving  share  and  share  alike,"  the  children  of 
testatrix's  daughter,  all  of  whom  were  born 
some  years  after  the  death  of  testatrix  took  a 
contingent  two-thirds  remainder  interest  in  the 
estate. 

7.  Guardian  and  ward  ^=979— Contingent  re- 
mainder cannot  be  sold  under  order  of  ordi- 
nary. 

Such  contingent  estates  of  minors  cannot  be 
sold  by  their  guardian  under  order  of  the  court 
of  ordinary. 

8.  Guardian  and  ward  ^=»6 1— Contingent  re- 
maindermen not  estopped  by  guardian's  ileed. 

An  estoppel  must  be  by  one's  own  act. 
Hence  contingent  remaindermen  are  not  estop- 
ped by  their  guardian's  deed  because  they  did 
not  move  to  set  aside  the  guardian's  sale  -with* 
in  a  reasonable  time  (seven  years)  after  they 
attained  their  majority;  the  life  tenant  or  hold- 
er of  the  precedent  estate  being  still  in  lite. 


^s»For  other  cases  see  same  tople  aad  K£Y-NUMBBR  in  all  Key-Numbered  Dlgeita  and  ladazss 
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9.  wins  «»I86— Wiftten  direction  that  win  be 
deetroyed  Ineffective,  when  witnessed  by  only 
two  witnesses. 

A  request  in  writing  (attested  in  this  case 
by  two  witnesses  only)  to  destroy  a  will  is  an 
effort  to  revoke  the  will  by  written  instrument; 
and  in  view  of  Civ.  Code  1910,  |  3918,  "an  ez- 


executed  with  the  same  formality  and  attested 
by  the  same  number  of  witnesses  as  are  requi- 
site for  the  execution  of  a  will"— that  ia,  three 
jsnbscribing  witnesses. 

10.  Wills  «=3>I73— Dlree«lon  to  third  person  to 
destroy  Insuflloleftt  to  eiffect  revocation. 

Mere  direction  to  destroy  a  will,  not  fol- 
lowed by  actual  deatruction,  will  not  effect  a 
revocation,  in  view  of  Oiv.  Code  1910*  |  8919^ 
which  provides  that  "an  express  revocation 
DQay  be  effected  by  any  destruction  or  oblitera- 
tion of  the  oris:inal  will,  or  a  duplicate,  done 
by  the  testator,  or  by  his  direction,  with  an 
intention  to  revoke.** 

f  i.  Wilis  (8ss>274,  842-JBd§meat  adnlttiaii  to 
reoord  not  void  beoause  petition  does  not  af« 
flrmativeiy  appear;  objections  to  letters  of 
administration  aooompanied  by  will  held  sttfll* 
oient  petition  for  probate. 

A  Judgment  of  the  court  of  ordinary  admit- 
ting a  will  to  record  is  not  void  because  it  is 
not  affirmatively  shown  that  such  judgment  was 
based  on  a  written  petition  to  probate  the  will. 
The  court  of  ordinary  is  a  court  of  general  Ju- 
risdiction, and  proceedings  prior  to  judgment 
will  be  presumed. 

12.  infanta  €=s>57(2)-^udoment  admitting  wUI 
to  record  on  aoreement  not  void,  because  one 
party  was  a  minor,  where  she  enjoyed  estate 
after  majority  more  than  seven  yeark 

A  judgment  of  the  court  of  ordinary  admit* 
tins  a  win  to  record,  baaed  upon  an  afEidavit  of 
one  of  the  subscribing  witnesses  to  the  will 
and  an  agreement  by  the  devisees  that  the  will 
be  probated,  is  not  void  because  one  of  the  devi- 
aeea  (the  sole  heir  at  law  of  the  testatrix)  was 
a  minor  at  the  time  of  the  making  of  the  agree* 
ment;  it  appearing  that  such  devisee  and  heir 
at  law  enjoyed  the  estate  devised  to  her  by 
the  win  for  more  than  seven  years  after  her 
majority. 

13.  Direction  of  verdict  held  error. 

Applying  the  principles  ruled  above,  the 
pleadings  and  evidence  raised  issues  wUch 
should  have  been  submitted  to  the  jury  for 
determination,  and  the  court  erred  in  directing 
a  verdict  for  the  defendant. 

EkTor  from  Superior  .Court,  GalhoiBi 
County;   W.  M.  Harrell,  Judge. 

Action  by  H.  R.  Harris  and  others  against 
Mrs.  B.  li.  McDonald,  executrix.  Judg- 
ment on  a  directed  verdict  for  defendant, 
and    plaintiffs  bring  error     Reversed. 

Mitcdiell  &  MitcheU,  of  Atlanta,  and  B.  W; 
IV>rtson,  of  Arlington,  for  plaintiffs  In  error. 

Pope  &  Bennet,  of  Albany,  and  M.  G.  Bd- 
wards,  of  Dawson,  for  defendant  in  error. 


GEORGB},  J.  This  was  an  action  of  eject- 
ment On  the  conclusion  of  the  evidence 
the  court  directed  a  verdict  for  the  defend- 
ant and  against  the  plaintiffs  for  the  prem- 
ises in  dispute.  The  plaintiffs  filed  a  motion 
for  new  trial,  which  was  subsequently  amend- 


press  revocation  by  written  instrument  must  be  I  f^'  Jfin^St^"!!^^''!,''''^''"'^^  ^^  "'"'"''^ 
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The  plaintiffs  sought  to  recover  upon  the 
theory  that  their  grandmother,  Mrs.  Sarah 
M.  harper,  was  the  owner  of  the  land  at  the 
time  of  her  death  In  1872,  having  purchased 
It  from  William  H.  Davis  in  1870,  and  that 
under  the  third  item  of  the  will  of  Mrs. 
Sarah  M.  Harper  a  two-thirds  Interest  In  the 
land  was  devised  to  her  daughter,  Lula  N. 
Harper,  who  afterwards  became  the  mother 
of  the  plaintiffs,  *'for  her  use  during  her 
natural  life,  and  at  her  death  to  her  children 
should  she  leave  any,  and  if  she  should  leave 
no  children  or  descendants  of  a  child  or 
children,  then  to  [testatrix's]  brother,  McCor- 
mlCk  Neal,  should  he  be  in  life,  or  if  he  is 
dead  then  to  his  children  surviving,  share 
and  share  alike'*;  that  plaintliTlB,  who  were 
born  some  years  after  the  death  of  their 
said  grandmother,  took  a  contingent  two- 
thirds  remainder  interest  In  the  land,  that 
interest  being  contingent  upon  their  mother 
leaving  them  in  life  at  the  time  of  her  death; 
that  their  mother  afterwards  married  Henry 
R.  Harris,  Jr.,  and  in  1887  conveyed  the 
land  to  defendant's  testator,  J.  J.  McDonald ; 
that  the  life  tenant,  plaintiff's  mother,  died 
in  1917,  leaving  surviving  her  the  plaintiffs 
in  this  case,  who  thereupon  became  seized  of 
a  two-thirds  interest  in  the  land  in  fee. 

To  prove  their  case  the  plaintiffs  Intro- 
duced: (1)  A  warranty  deed  from  William 
H.  Davis  to  Sarah  M.  Harper,  dated  January 
4,  1870,  conveying  to  her  the  premises  in  dis* 
pnte  for  a  consideration  of  $6,000;  (2)  a 
certified  copy  of  the  wiU  of  Mrs.  Sarah  M. 
Harper,  and  the  probate  thereof;  (3)  A  war- 
ranty deed  from  Lula  Harper  Harris,  the 
life  tenant  under  the  will,  as  to  a  two-thirds 
interest  in  the  land,  to  defendant's  testator, 
J.  J.  McDonald,  dated  January  28,  1887, 
conveying  to  him  for  a  consideration  of 
98J500  the  premises  in  dispute;  (4)  proof  of 
the  marriage  of  Lnla  Neal  Harper  to  Henry 
R.  Harris,  Jr.,  in  1878,  and  that  plaintiffs 
were  the  sole  surviving  children  of  Lula 
Harper  Harris ;  and  (5)  proof  of  the  death  of 
Lula  Harper  Harris  on  Jime  11,  1017,  and 
the  filing  of  this  suit  on  NoTember  IS,  1917. 
The  deed  from  William  H.  Davis  to  Sarah 
M.  Harper  and  the  deed  from  Lida  Harper 
Harris  to  defendant's  testator,  J.  J.  McDon- 
ald, came  from  the  custody  of  the  defendant, 
in  response  to  a  notice  to  produce,  and  both 
deeds  were  recorded  on  November  8,  1902. 

The  def^dant  also  introduced  a  deed 
from  Henry  R.  Harris,  Jr.,  the  plalntifl^s  duly 
qualified  guardian,  to  B.  H.  Thornton,'  dated 
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December  8,  1888,  conveying  to  him,  for  a 
consideration  of  $255,  a  one-fourth  and  a 
one-twelfth  -  undivided  Interest  in  the  prem- 
ises in  dispute.  This  deed  contained  the  fol- 
lowing recital: 

'The  interests  hereby  conveyed  being  the  en- 
tire interest  in  said  land  given  to  said  children 
by  their  grandmother,  Mrs.  Sarah  M.  Harper." 

The  defendant  also  introduced  in  evidence 
a  deed  from  E.  H.  Thornton  to  defendant's 
testator,  J.  J.  McDonald,  dated  December  10, 
1888,  and  conveying  to  J.  J.  McDonald,  for 
a  consideration  of  $1,166.66  a  one-third  un- 
divided interest  in  the  premises  in  dispute. 
All  deeds  appearing  in  the  record  and  in- 
troduced both  by  plaintiffs  and  defendant 
were  recorded  on  November  3,  1902,  in  the 
same  Deed  Book,  consecutively  paged. 

To  meet  the  prima  facie  case  thus  made  out 
the  defendant  undertook  to  show:  (1)  That 
Robert  G.  Harper,  a  citizen  of  Newton 
County  and  the  husband  of  Sarah  M.  Harper, 
was  in  possession  of  the  land  at  the  time  of 
his  death  in  January,  1868,  and  that  the 
whole  title  then  passed  to  his  sole  heir  at 
law,  liUla  Neal  Harper,  afterwards  Lula 
Harper  Harris,  the  mother  of  the  plaintiffs, 
and  that  consequently  her  deed  to  J.  J.  Mc^ 
Donald  conveyed  the  fee;  the  defendant  con- 
tending that  Mrs.  Sarah  M.  Harper,  under 
whom  plaintiffs  claimed,  never  had  any  title 
to  the  land,  because,  as  the  widow  of  Robert 
Q.  Harper,  she  was  not  an  heir  at  law,  and 
there  was  no  evidence  to  show  that  she  had 
elected  to  take  a  child's  part  of  Ids  estate. 
(2)  That  William  H.  Davis  (who  conveyed  to 
Mrs.  Sarah  M.  Harper,  under  whom  plain- 
tiffs claimed)  never  had  title  to  nor  posses- 
sion of  the  land,  and  that  consequently  his 
deed  to  Sarah  M.  Harper  did  not  convey  title, 
and  Mrs.  Sarah  M.  Harper,  the  administra- 
trix of  Robert  G.  Harper,  could  not  prescribe 
imder  the  deed.  (3)  If  Sarah  M.  Harper  ever 
had  any  interest  in  the  land,  that  interest 
passed  upon  her  death  to  Lula  Neal  Harper, 
her  sole  heir  at  law,  the  defendant  contend- 
ing that  the  alleged  will  of  Sarah  M.  Har- 
per had  been  annulled  by  her  written  di- 
rection to  destroy  the  same  after  its  exe- 
cution, and  that  the  alleged  probate  of  the 
will,  based  upon  an  agreement  made  be- 
tween I/Ula  Neal  Harper,  a  minor,  and  Mc- 
Cormick  Neal,  if  binding  at  all,  was  binding 
only  between  Lula  Neal  Harper  and  McCor- 
mick  Neal,  and  that  the  after-bom  children 
of  Lula  Neal  Harper  could  claim  no  benefit 
thereunder  by  way  of  estoppel  or  otherwise, 
and  that  the  alleged  probate  was  ineffectual 
because  no  written  application  for  the  pro- 
bate of  said  will  was  made  to  the  court  of 
ordinary.  (4)  It  plaintiffs  ever  had  any  in- 
terest in  the  land,  the  same  was  divested  by 
the  sale  of  that  interest,  made  by  their 
duly  qualified  guardian  to  E.  H.  Thornton, 
who  afterwards  conveyed  said  interest,  if 
any,  to  J.  J.  McDonald;  the  defendant  con% 


t^idtng  that  the  interest  of  plaintiffs,  if  any, 
was  a  vested  interest,  under  the  will,  and 
could  be  sold  by  the  guardian,  but,  if  said 
interest  was  a  contingent  interest,  it  was 
nevertheless  divested  by  the  legal  sale  made 
by  the  guardian,  since  a  sale  by  a  guardian 
is  not  adverse  to,  but  for  the  benefit  of,  the 
estate  represented  by  him,  and,  if  the  sale  by 
the  guardian  was  illegal,  the  plaintiffs  were 
estopped,  because  they  did  not  move  to  set 
aside  the  sale  within  seven  years  after  the 
youngest  of  them  had  attained  majority. 
(5)  The  defendant  really  claimed  under  Lula 
Harper  Harris,  as  the  sole  heir  at  law  of 
Robert  G.  Harper. 

[1-3]  Wiliam  H.  Davis,  so  far  as  dlsdosed 
by  the  record,  never  had  title  to  the  land. 
He  never  had  possession  of  the  land. 

"A  deed  from  one  who  is  apparently  a  stran- 
ger to  the  paramount  title,  and  who  is  not 
shown  to  have  ever  been  in  possession  of  the 
premises  conveyed,  is  insufficient  to  make  out 
a  prima  facie  case  showing  title  in  the  gran- 
tee claiming  thereunder.*'  Bleckley  T.  White, 
98  Gki.  594(3),  25  S.  E.  592. 

See,  also,  Nesmith  ▼.  Hand,  128  Ga.  608, 
57  S.  E.  763. 

Mrs.  Sarah  M.  Harper  could  not  prescribe 
under  the  deed,  because  she  was  the  admin- 
istratrix of  the  estate,  and  while  acting  as 
such  could  not  claim  adversely  to  the  estate. 
Moreover,  she  died  within  less  than  two 
years  after  the  execution  of  the  deed.  Was 
the  defendant  estopped  to  deny  title  in  Wil- 
liam H.  Davis?  The  fact  that  the  defendant 
produced  under  notice  the  deed  from  William 
H.  Davis  to  Sarah  M.  Harper  does  not  show 
that  the  defendant  necessarily  claimed  under 
the  deed. 

"Where,  in  the  trial  of  an  action  for  the  re- 
covery of  land,  the  plaintiff  relied  npon  the 
contention  that  he  and  the  defendant  held 
under  a  common  grantor,  which  was  denied  by 
the  defendant,  proof  by  the  plaintiff  that  the 
defendant  had  in  his  possession  a  chain  of  ti- 
tle to  the  premises  in  dispute,  one  link  of 
which  was  a  conveyance  from  the  person  claim- 
ed by  plaintiff  to  be  such  common  grantor,  was 
not,  without  more,  sufficient  to  anthorize  a 
verdict  for  plaintiff,  as  the  defendant,  for  aught 
that  appeared,  may  have  held  a  valid  title  from 
a  different  source."  McOonnell  v.  Cherokee 
Mining  Co.,  114  Ga.  84,  39  S.  E.  941. 

It  is  settled  that  a  defendant  in  ejectment 
may  rely  upon  two  sources  of  title.    When, 
however,  a  deed  comes  from  his  custody  and 
is  admitted  in  evidence  against  him,  the  biur- 
den  is  cast  upon  him  to  show  a  better  title 
than  the  deed  conveys,  if  his  title  under  tbe 
deed  is  not  sufficient  to  meet  the  case  matle 
by   the  plaintiff,  unless  the  defendant  eac- 
pressly  denies  that  he  claims  under  the  deed« 
Brinkley  v.  Bell,  126  Ga.  480,  483,  55  S.   Bl. 
187.    See,  also,  Barnes  v.  Maddox,  136  CUu 
164,  71  S.  E.  129.    J.  J.  McDonald,  the  graxi* 
tee  of  Lula  Harper  Harris,  was  dead.    On&e 
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defendant  could  not,  therefore,  show  by  the 
direct  testimony  of  J.  J.  McDonald  that  he 
claimed  the  whole  title  under  Lula  Harper 
Harris  as  the  sole  heir  at  law  of  Robert  O. 
Harper.  It  appears,  however,  without  dis- 
pute, that  there  was  a  paramount  title  in 
Robert  G.  Harper,  who  died  in  possession  of 
the  land.  One  in  possession  of  land  and 
claiming  It  as  bis  own  may  fortify  his  title, 
or  buy  his  peace  of  adverse  claimants,  as 
often  as  they  may  appear,  and  without  being 
estopped  to  deny  the  title  of  such  subsequent 
vendors.  Yerby  v.  Gilham,  147  Ga.  342,  94 
S.  E.  246. 

[4,  6]  If  Mrs.  Sarah  M.  Harper  elected  to 
take  a  child's  part  of  the  estate  of  Robert  G. 
Harper,  she  became  the  owner  of  a  one-half 
undivided  Interest  in  the  lands  in  dispute. 
Mrs.  Sarah  M.  Harper  qualified  as  adminis- 
tratrix of  Robert  G.  Harper  op  or  about  Au- 
gust 5, 1868w  Plaintiffs  introduced  a  certified 
copy  of  her  petition  to  the  court  of  ordinary, 
made  within  the  first  year  of  administration, 
for  an  order  "permlttiiig  her  to  carry  on  the 
farm  for  the  benefit  of  the  heirs,  herself  and 
one  child  of  said  deceased,"  and  of  the  order 
of  said  court  granting  the  petition  at  the  No- 
vember term,  1868.  Plaintiffs  also  Intro- 
duced a  certified  copy  of  Sarah  M.  Harper's 
petition  (filed  October  4,  1869)  to  the  court  of 
ordinary  for  "leave  to  sell  the  land  for  dis- 
tribution among  the  legatees  and  for  pay- 
ment of  debts,"  reciting  that  "a  fair  division 
of  said  land  cannot  be  had  among  the  heirs," 
and  the  order  of  court  at  the  November  term, 
1869,  granting  the  same. 

"There  is  no  presumption  of  law  that  a  widow 
will  elect,  or  has  elected,  to  take  a  child's 
part  in  the  estate  of  her  husband.  Jossey  v. 
Brown,  119  Ga.  758.  It  must  affirmatively  ap- 
pear that  she  elected  to  take  a  child's  part 
within  the  time  prescribed  by  law.  This  may 
appear  by  an  election  in  writing,  duly  signed, 
filed,  and  recorded  in  the  office  of  the  ordinary; 
but  this  is  not  the  only  method  of  proving  the 
fact  of  such  election.  The  fact  of  election 
may  be  shown  by  circumstances  establishing 
the  same,  as  well  as  by  direct  evidence.  If 
the  circumstances  are  such  as  to  establish  that 
an  election  has  been  made  in  time,  it  is  as 
much  affirmatively  established  as  if  there  were 
direct  evidence  to  that  effect."  Rountree  ▼. 
Ganlden,  128  Ga.  737,  740,  58  S.  B.  346,  347. 

It  Is  settled  In  this  state  that  upon  the 
deatb  of  the  husband  and  father  intestate  the 
title  to  his  realty  vests  in  the  children,  sub- 
ject only  to  the  widow's  right  to  take  a 
child's  part,  or  have  dower  assigned  therein; 
and  unless  it  affirmatively  appears  that  with- 
in tlie  time  prescribed  by  law  the  widow 
elected  to  take  a  child's  part,  no  presiunption 
will  arise  that  she  ever  had  any  vested  es- 
tate in  such  realty.  Snipes  v.  Parker,  98 
Ga.  522(2),  25  S.  B.  580;  Farmers'  Banking 
Co.  V.  Key,  112  Ga.  301(1),  37  S.  E.  447;  La 
Grange  Mills  ?.  Kener,  121  Ga.  429,  49  S.  K. 
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300 ;  Heard  v.  Kenney,  146  Ga.  719,  92  S.  E. 
211. 

The  application  of  the  widow,  as  the  per- 
sonal representative  of  the  estate,  for  permis- 
sion to  carry  on  the  farm  for  the  benefit  of 
the  heirs  at  law  (the  widow  and  one  chUd), 
made  within. the  first  year  of  administration, 
is  a  circumstance  from  which  the  jury  would 
be  authorized  to  infer  that  the  widow  elected 
to  take  a  child's  part  in  the  estate.  While 
the  application  for  permission  to  sell  was 
made  after  the  expiration  of  the  fitst  year 
of  the  administration,  it  is  nevertheless  of 
some  probative  value,  and  tends  to  show  that 
the  widow  had  elected  to  take  a  child's  part. 
The  fact  that  Mrs.  Harper  purchased  the 
land  from  Davis  and  dealt  with  the  land  as 
her  own  also  tends  to  show  that  she  had 
elected  to  take  a  child's  part  in  the  estate. 
If  the  estate  of  Robert  G.  Harper  was  sol- 
vent, it  was  to  the  interest  of  the  widow  to 
take  a  child's  part  There  is  no  presump- 
tion that  the  estate  was  insolvent. 

[6]  If  Mrs.  Harper  elected  to  take  a  child's 
part  in  the  estate  of  her  husband,  then  she 
had  a  vested  interest  in  a  one-half  undivided 
Interest  in  the  land  belonging  to  his  estate. 
The  third  item  of  the  will  of  Mrs.  Sarah  M. 
Harper  is  as  follows: 

''After  paying  my  debts  and  deducting  the 
property  mentioned  in  the  second  item  of  this 
my  last  will  and  testament,  I  give  and  bequeath 
to  O.  H.  Jones  in  trust  for  my  daughter,  Lula 
N.  Harper,  two-thirds  of  my  estate  for  her  use 
during  her  natural  life  and  at  her  death  to 
her  children  should  she  leave  any,  and  if  she 
should  leave  no  children  or  descendants  of  a 
child  or  children,  then  to  my  brother  McCor- 
mick  Neal,  should  he  be  in  life,  or  if  he  is 
dead  then  to  his  children  him  surviving  share 
and  share  alike." 

The  testatrix  died  in  1872.  At  the  date  of 
her  death  Lula  N.  Harper  was  unmarried 
and  had  no  children.  Lula  N.  Harper  after- 
wards intermarried  with  Henry  R.  Harris, 
Jr.,  and  six  children  were  bom  to  her,  one  of 
whom  died  intestate  during  the  lifetime  of 
the  life  tenant  and  left  no  children,  but  left 
a  widow.  The  other  five  children  survived 
the  life  tenant  (who  died  in  1917)  and  are  the 
plaintiffs  in  this  case.  If  the  devise  had  been 
simply  "and  at  her  death  to  her  children," 
the  remainder  would  have  vested  in  the  chil- 
dren as  they  were  born ;  but  the  superadded 
words,  "should  she  leave  any,"  made  the  re- 
mainder contingent  Until  the  death  of  Lula 
N.  Harper  it  could  not  be  ascertained  wheth- 
er she  would  leave  any  children.  If  she  had 
survived  her  children,  none  of  them  would 
have  ever  acquired  any  interest  There  was 
a  limitation  over  to  McCormick  Neal  if  Lula 
N.  Harper  "should  leave  no  children  or  de- 
scendants of  a  child  or  children,"  but  the 
remainder  was  "to  her  children  should  she 
leave  any."  Until  the  death  of  Lula  N.  Har- 
per it  was  an  uncertainty  whether  ahe  would 
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leave  children  at  ber  ^eatli;  the  devise,  ''to 
her  children  should  she  leave  any/'  is  the 
exact  equivalent  of  the  expression  "such 
child  or  children,  they  being  the  heirs  of  her 
body,  that  she  may  leave  in  life."  Constru- 
ing the  language  last  above  quoted,  this 
court  has  held  the  remainder  to  he  contin- 
gent Smith  V.  Smith,  130  Ga.  532,  61  S.  E. 
114,  124  Am.  St.  Bep.  177.  The  vesting  of 
the  remainder  Is  made  dependent  upon  the 
event  of  the  remainderman  surviving  the  life 
tenant  .The  superadded  words  in  the  will 
under  construction  manifest  the  intention  of 
the  maker  to  vest  the  remainder  only  upon 
the  contingency  of  the  remainderman  being 
in  life  at  the  time  of  the  death  of  the  life 
tenant,  and  serve  to  distinguish  the  provision 
of  the  will  under  construction  from  the  pro- 
visions of  the  instruments  construed  (for 
example)  in  the  following  cases:  Orawley  v. 
Kendrick,  122  Ga.  183,  60  S.  E.  41,  2  Ann. 
Cas.  643;  Cooper  v.  Mitchell  Investment  Co., 
133  Ga.  769,  66  S.  B.  1090,  29  L.  R.  A.  (N.  S.) 
291 ;  Bumey  v.  Arnold,  134  Ga.  141,  67  S.  E. 
712;  Mihier  v.  Gay,  145  Ga.  858,  90  S.  B.  65 ; 
Gibbons  v.  International  Harvester  Co.,  146 
Ga.  467,  91  S.  E.  482;  and  Cock  v.  Upsey, 
148  Ga.  322,  96  S.  B.  62a 

It  is  to  be  noted  that  the  will  under  con- 
struction contains  no  divesting  clause  or 
clause  of  defeasance,  as  did  the  will  con- 
strued in  Sumpter  v.  Carter,  115  Ga.  893,  42 
S.  B.  324,  60  li.  B.  A.  274.  There  are  no 
words  of  substitution  in  the  will  under  con- 
struction, as  in  the  will  construed  in  Fields 
V.  Lewis,  118  Ga.  573,  45  S.  E.  437.  In  the 
will  under  constructl<m  in  that  case  there 
were  words  of  substitution,  and  the  super- 
added words  were  held  to  apply  to  the  sub- 
stituted devisees.  In  the  case  of  McDonald 
V.  Taylor,  107  Ga.  44,  32  S.  E.  879,  there  was 
no  uncertainty  as  to  the  person.  The  re- 
mainderman was  named.  No  other  person 
could  ever  take  as  remainderman.  The  su- 
peradded words  in  the  will  in  that  case 
were  probably  considered  as  words  of  de- 
feasance, and  upon  this  theory  it  was  prop- 
erly held  that  the  remainder  was  vested.  In 
no  case  decided  by  this  court  has  the  lan- 
guage of  this  will  been  construed  as  giving  a 
vested  remainder.  The  analogous  cases  hold 
the  remainder  to  be  contingent  See  Gris- 
wold  V.  Greer,  18  Ga.  545;  White  v.  Row- 
land, 67  Ga.  546,  44  Am.  Rep.  731 ;  Watson 
V.  Adams,  103  Ga.  733,  30  S.  E.  577;  Craw- 
ford V.  Clark,  110  Ga.  738,  36  S.  E.  404; 
Isler  V.  Griffin,  134  Ga.  195,  67  8.  B.  854. 
See  also  Fleming  v.  Hughes,  99  Ga.  444,  27 
S.  E.  79L 

We  do  not  overlook  the  rule  of  construc- 
tion that,  if  there  be  doubt  as  to  whether  a 
remainder  Is  vested  or  contingent,  the  re- 
mainder will  be  construed  as  vested  rather 
than  contingent,  and  as  vesting  at  the  earli- 
est opportunity.  We  do  not  overlook  the  dis- 
tinction between  vesting  in  right  and  taking 


efPect  in  possession  or  enjoyment,  pointed  out 
in  many  of  our  cases.  On  the  other  hand,  no 
favor  to  a  vested  interest  can  defeat  the 
plain  intention  of  the  will  in  controversy, 
and,  as  we  construe  the  will,  those  diUdren 
of  Mrs.  Lula  Harper  Harris  who  were  in  life 
at  the  death  of  Mrs.  Lula  Harper  Harris 
took  a  contingent  two-thirds  remainder  In- 
terest In  the  estate  of  the  testatrix. 

[7]  While  the  question  seems  to  be  an  open 
one  in  this  state,  we  are  of  the  opinion  that 
the  contingent  estate  of  the  minor  children 
of  Mrs.  Lula  Harper  Harris  could  not  be  sold 
by  their  guardian  under  order  of  the  court  of 
ordinary.  It  has  been  held  that  a  guardian 
may  sell  a  vested  remainder  under  an  order 
granting  leave  to  sell  the  land,  his  ward  hav- 
ing no  estate  In  the  land  except  the  remain- 
der so  sold.  Wallace  v.  Jones,  93  Ga.  420 
(5),  21  S.  B.  89 ;  Webb  ▼.  Hicks,  117  Ga.  838» 
43  S.  E.  738.  It  has  also  been  held  that  a 
contingent  remainder  is  not  the  subject  of  a 
levy  and  sale.  Mattox  v.  Deadwyler,  130  Ga. 
461,  60  S.  B.  1066 ;  Harber  v.  Nash,  126  Ga. 
777,  56  S.  E.  928.  In  Watson  ▼.  Adams,  103 
Ga.  733,  30  S.  E.  577,  it  was  held  that  a  con- 
tingent remainder  Is  not  subject  to  an  at- 
tachment It  is  agreed  that  the  cases  cited 
above,  to  the  effect  that  no  legal  sale  of  a 
contingent  remainder  ad  invitum  by  the  sher- 
iff under  execution  can  be  made,  are  not  neo- 
essarily  controlling  upon  the  questicm  pre- 
sented. Wmiams  ▼.  O'Neal,  119  Ga.  178,  45 
S.  E.  978,  is  not  applicable.  See  Jolly  t. 
Lofton,  61  Ga.  154.  Civil  Code,  |  4181,  reads 
as  follows: 

''A  future  interest  or  estate  may  be  convey- 
ed by  deed;  bnt  it  must  operate  to  transf^ 
the  title  immediately,  or  the  instrument  will 
be  testamentary  and  revocable." 

It  is  obvious  that  this  provision  of  tlie 
Code  is  not  in  point  On  the  contrary,  aeo- 
tion  4117  of  the  Code,  which  reads  in  part 
as  follows,  ''A  bare  contingency  or  pesslbiU- 
ty  can  not  be  the  subject  of  sale,  unless  there 
exists  a  present  right  in  the  person  selling* 
to  a  future  benefit,"  is  more  nearly  in  point. 
In  Watsim  v.  Adams,  103  Ga.  733,  736,  30  S. 
E.  577,  579,  it  was  said: 

'The  legacy  in  the  land  devised  to  him  by 
the  will  was  a  bare  contingency,  and  that  dur- 
ing the  lifetime  of  his  mother  there  existed  in 
him  no  present  right  to  a  future  benefit." 

Under  section  3537  of  the  Civil  Code  (Civ- 
il Code  1910,  §  4117)  such  a  contingency  can- 
not be  the  subject  of  sale.  While  in  certain 
circumstances  a  court  of  equity  has  Juris- 
diction to  decree  a  sale  of  land,  including 
every  possible  Interest  of  contingent  remain- 
dermen, such  Jurisdiction  is  founded  larg^ 
upon  the  fact  that  a  sale  of  such  property, 
including  such  interest,  cannot  be  had  under 
an  order  from  the  court  of  ordinary.  Com* 
pare  Cooney  v.  Walton,  151  Ga,  — ,  106  S. 
B.  167;  Donaldson  v.  Donaldson,  161  Ga.  — ^ 
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106  S.  B.  172 ;  Ethridge  t.  Pitts,  108  8.  E. 
543,  decided  September  15,  1921.  Under  stat- 
utes providing  that  expectant  estates  are  de- 
scendable, devisable,  and  alienable  In  the 
same  manner  as  estates  In  possession,  contin- 
gent estates  of  minors  may  be  sold  by  their 
gnardians  nnder  order  of  the  court  Hovey 
V.  Nellis,  98  Mich.  874,  57  N.  W.  265.  Under 
the  New  York  statute,  a  contingent  remain- 
der in  fee  may  be  sold.  Dodge  v.  Stevens, 
105  N.  Y.  185,  12  N.  B.  759. 

[8]  We  are  also  of  the  opinion  that  the 
plaintUfs  were  not  barred  because  they  did 
not  move  to  set  aside  the  guardian's  sale 
within  a  reasonable  time  (seven  years)  after 
tbey  attained  their  majority.  Until  the 
death  of  the  life  tenant  it  could  not  be  de- 
termined whether  they  would  have  any  inter- 
est in  the  land.  See  Howell  v.  Wilson,  137 
Ga.  710  (1).  74  S.  B.  255.  While  contingent 
remaindermen  may  maintain  an  equitable 
suit  to  prevent  waste  (see  Kollock  v.  Webb, 
113  Ga.  762  (2)^  39  S.  iB.  339)  this  court  has 
never  decided  that  such  remaindermen  can 
maintain  a  suit  to  cancel  a  deed  as  a  cloud 
upon  their  title.  If  the  plaintiffs  themselves 
had  executed  a  deed  to  Thornton,  it  would 
have  been  necessary  for  them  to  move  to 
cancel  the  same  witbin  seven  years  after 
they  attained  their  majority.  Nathans  v. 
ArkwTlght,  06  Ga.  179.  The  conveyance  of 
a  contingent  remainder  is  upheld  upon  the 
principle  of  estoppel.  Isler  v.  Grlffln,  134 
Ga.  192  (4),  67  S.  E.  854.  In  order  to  give  rise 
to  the  estoppel  the  conveyance  must  have 
been  the  act  of  the  person  subsequently  as- 
aerting  title.  An  estoppel  must  be  by  one's 
own  act  There  is  no  evidence  tending  to 
show  that  plaintiffs  ratified  the  sale  by  ac- 
cepting or  receiving  the  purchase  price. 

[9, 1Q]  The  remaining  question,  therefore, 
is  whether  the  will  was  revolted  by  Mra  Har- 
per's written  direction  to  cancel  it  after  its 
execution,  and,  if  not  so  revoked,  whether 
the  will  was  legally  probated.  It  appears 
that  Mrs.  Harper,  after  the  execution  of  the 
will,  left  the  same  with  the  ordinary  of  Ful- 
ton county,  the  county  of  her  residence.  On 
March  18>  1872,  Mrs.  Harper,  then  in  the 
state  of  New  York,  addressed  the  following 
letter  to  the  ordinary: 

•*On  receipt  of  this  letter  you  will  please 
turn  over  to  Mr.  John  Neal,  Sr.,  the  will  which 
I  made  on  January  9,  1872,  or  about  that  date, 
and,  if  it  is  recorded,  cancel  the  record,  as  I 
have  decided  not  to  make  that  diepositlon  of 
the  property.  &lr.  Neal  will  please  destroy  the 
will,  as  it  is  worthless,  not  being  according 
to  my  desire.  Please  preserve  this  letter,  and 
it  shall  be  authority  for  both  yourself  and  Mr. 
Neal  to  act  as  desired.  This  change  of  inten- 
tion on  my  part  is  made  from  deliberation,  and 
not  from  any  influence,  whatever,  exercised  by 
others." 

The  letter  was  signed  by  Mrs.  Harper,  and 
was  witnessed  by  two  witnesses  only.  The 
written  request  to  destroy  the  will  is  nothing 
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more  than  an  effort  to  revoke  the  will  by 
written  Instrument  Under  Civil  Ck)de,  { 
3918: 

"An  express  revocation  by  written  instru- 
ment must  be  executed  with  the  same  formal- 
ity and  attested  by  the  same  number  of  wit- 
nesses as  are  requisite  for  the  execution  of  a 
wiU.'^ 

Oivil  Oode,  I  8919,  provides  that: 

'^An  express  revocation  may  be  effected  by 
any  destruction  or  obliteration  of  the  origmal 
win,  or  a  duplicate,  done  by  the  testator,  or 
by  his  direction,  with  an  intention  to  revoke." 

Under  this  section  it  is  necessary  that  the 
will  be  actually  destroyed  or  obliterated. 
Mere  direction  to  destroy,  not  followed  by 
actual  destruction,  will  not  effect  a  revoca- 
tion. The  suggestion  is  made  that  Mrs.  Har- 
per did  not  lose  her  right  to  destroy  the  will 
because  the  public  officer  failed  in  his  duty. 
It  was  not  the  official  duty  of  the  ordinary 
to  destroy  the  will.  This  question  is  in  prin- 
ciple controlled  by  Howard  v.  Hunter,  116 
Ga.  857,  41  S.  B.  638,  90  Am.  St  Rep.  121. 

[11]  The  Judgment  of  probate  is  attad[ed 
upon  the  ground  that  no  petition  to  probate 
the  wHl  appears  in  the  evidence.  It  appears 
that  an  application  for  letters  of  adminis- 
tration on  the  estate  of  Mrs.  Sarah  M.  Har- 
per was  filed  in  the  court  of  ordinary  of  Ful- 
ton county.  It  was  alleged  in  the  applica- 
tion that  Mrs.  Harper  died  intestate.  Mc- 
Cormick  Neal  objected  to  the  grant  of  letters 
of  administration,  upon  the  ground  that  Mrs. 
Harper  died  testate,  and  attached  to  bis  ob- 
jections the  will  of  Mrs.  Harper.  In  the  cir- 
cumstances aforesaid,  it  cannot  be  held  that 
there  was  no  petition,  or  the  equivalent  of  a 
petition  in  writing,  to  probate  the  will.  Even 
if  there  were  no  petition,  the  court  of  ordi- 
nary is  a  court  of  general  Jurisdiction.  The 
Judgment  admitting  the  will  to  record  is  all 
that  is  necessary.  The  petition  and  other 
proceedings  prior  to  Judgment  will  be  pre- 
sumed. The  Judgment  can  in  no  event  be  col- 
laterally attacked.  Patterson  v.  Lemon,  50 
6a.  231,  236;  Medlin  v.  Downing  Lumber 
Co.,  128  Ga.  115  (1),  57  S.  B.  282;  Hooks  v. 
Brown,  125  Ga.  122,  58  S.  B.  588 ;  GhurchiU 
V.  Jackson,  182  Ga.  666,  64  S.  E.  691.  The 
case  of  Fischesser  v.  Thompson,  45  Ga.  459, 
holding  that  a  proceeding  in  the  court  of  or- 
dinary not  based  on  a  written  petition  Is 
void,  was  reviewed,  and  in  effect  overruled, 
in  Barclay  v.  Kimsey,  72  Ga.  725. 

[12]  It  ia  insisted  that  the  probate  of  the 
will  is  void,  because  based  upon  an  agree- 
ment made  between  Lula  Neal  Harper  (after- 
wards Lula  Harper  Harris)  and  McCormick 
Neal.  It  appears  that  plaintiffs'  mother,  at 
the  time  the  agreement  was  made,  was  only 
18  years  old ;  but  she  held  the  life  estate  un- 
der the  will  from  1872  to  1887,  when  she  con- 
veyed to  the  defendant's  testate.  At  the  date 
of  this  conveyance  she  was  88  years  old.    Al- 
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though  a  minor  at  the  time  the  agreement 
was  made,  It  would  seem  that  she  was  bound 
by  the  agreement,  under  Civil  Code,  §  4233. 
It  further  appears  that  the  will  was  actually 
probated  by  the  Judgment  of  the  ordinary. 
It  was  probated  on  the  affidavit  of  a  sub- 
scribing witness  to  the  wilL  In  addition, 
the  agreement  between  Lula  Neal  Harper 
and  Mc€k)rmick  Neal  was  made  the  Judgment 
of  the  court.  ThiB  agreement  was  expressly 
made  for  the  purpose  of  settling  a  family 
controversy.  Probate  in  common  form  be- 
comes conclusive  after  the  lapse  of  seven 
years;  and  if,  after  the  lapse  of  seven  years, 
an  heir  is  still  a  minor,  he  has  four  years 
after  the  arrival  of  age  within  which  to  call 
the  probate  in  question.  Sutton  v.  Hancock, 
118  Ga.  436,  45  S.  E.  504.  Upon  a  careful 
review  of  the  evidence  in  this  case  we  are 
of  the  opinion  that  the  probate  of  the  will  of 
Mrs.  Sarah  M.  Harper  was  not  void  for  any 
of  the  reasons  urged  by  the  defendant  in 
error— certainly  not  upon  an  inspection  of 
the  record.  A  valid  Judgment  admitting  the 
will  to  record  Is,  of  course,  conclusive  on  the 
question  of  revocation  discussed  above. 

[13]  The  rulings  above  made  sufficiently 
cover  the  assignments  of  error  on  the  admis- 
sibility of  evidence,  in  so  far  as  those  as- 
signments of  error  are  meritorious.  In  view 
of  those  rulings,  it  follows  that  the  court 
erred  in  directing  a  verdict  for  the  defendant, 
and  in  subsequently  overruling  the  motion 
for  new  trial. 

Judgment  reversed. 

All  the  Justices  concur,  except  ATKIN- 
SON and  HILL,  JJ.,  disqualified. 


(152  Ga.  31) 

M  UN  FORD  at  al.  v.  PEEPLES  et  al. 
(No.  2193.) 

(Supreme  Court  of  Georgia.    Sept.  18,  1921.) 

(BylldbuM  by  the  OovrtJ 

I.Wills  <d==>573(2),  601(1),  612(3)— Bequest 
la  trust  helil  to  give  absolute  foe,  not  out 
down  by  further  provlsioas. 

Where  a  testator,  by  item  5  of  his  will,  be- 
queathed to  his  son,  R.  S.  Munford,  in  trust 
for  the  testator's  daughter,  L.  M.  Peeples, 
one  half  of  his  shares  of  the  capital  stock  of 
a  certain  mining  company  (the  other  half  being 
bequeathed  to  the  son  by  another  item  abso- 
lutely), vesting  the  trustee  with  full  and  com- 
plete control  of  said  stocks,  with  the  ezclusive 
right  and  authority  to  vote  same  at  all  stock- 
holders' meetings,  and  to  sell  the  stock  as  in 
his  judgment  may  be  best  for  the  interest  of 
all  parties  concerned,  and  where  the  testator 
also  provided,  in  a  subsequent  clause  of  item 
5  of  the  will,  that  the  trustee  shall  pay  to  the 
daughter,  *^or  to  the  heirs  of  her  body,  should 
she  be  dead,  all  dividends  that  may  accrue  upon 
said  shares  of  stock,  and  the  proceeds  of  any 
sale  that  he  may  make  of  same,  to  be  hers  or 


theirs,  as  the  case  may  be,  absolutely.  But 
should  my  said  daughter  *  *  *  die  leavin^r 
no  issue  of  her  body,  children,  or  diildren  of 
children,  before  the  executing  of  the  trust 
herein  created,  then  the  stock  herein  bequeath- 
ed to  my  son  ♦  •  ♦  as  trustee,  or  the  resi- 
due thereof  should  any  have  been  sold,  shall 
be  and  become  the  property  of  the  said  [sonl 
absolutely."  Held,  that  the  daughter  takes  an 
estate  in  fee,  which  is  not  cut  down  to  a  less 
estate  by  item  5  or  any  subsequent  part  of 
the  wilL 

2.  Plaadlno  <8=»2 14(3)— Trusts  <8=s>l89,  371(1) 
—Wills  e=s»67l,  682(2)— In  favor  of  legataa 
of  full  age  and  sound  mind  held  execytod; 
allegations  of  petition  taken  as  true  on  da- 
murrer;  petition  to  have  trust  declared  void 
not  demurrable;  will  giving  trustee  power 
of  sale  held  to  require  sale  within  reasonable 
time;  will  giving  property  In  trust  held  not 
to  create  trust  for  contingent  remainderman. 

Where  an  estate  was  bequeathed  by  a  tes- 
tator to  a  named  trustee  for  his  daughter,  as 
set  out  in  headnote  1.  and  a  petition  was  filed 
by  the  daughter  against  the  trustee,  alleging 
that  at  the  time  the  testator  executed  his  will 
she  was  over  21  years  of  age,  of  sound  mind, 
and  had  since  that  time  remained  of  sound 
mind  and  fully  capable  of  receiving,  owning, 
controlling,  and  enjoying  property  in  her  own 
right  without  the  intervention  of  a  trustee, 
and  also  alleging  malfeasance  and  nonfeasance 
on  the  part  of  the  trustee,  and  praying  for  in- 
junction, receiver,  and  that  such  devise  be  de- 
cleared  to  convey  the  absolute  fee  to  her,  such 
petition  was  not  subject  to  demurrer  on  the 
ground  that  the  trust  was  executory,  and  not 
executed,  and  the  court  did  not  err  (at  a  reg- 
ular term  of  court)  in  overruling  the  demurrer 
on  that  ground;  and  where,  on  a  hearing  for 
temporary  injunction,  the  evidence  for  the 
plaintiff  was  sufficient  to  sustain  the  allega- 
tions of  her  petition,  the  court  did  not  err  in 
granting  a  temporary  injunction. 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Suit  by  Mrs.  L.  M.  Peeples  and  others 
against  R.  S.  Munford  and  others.  Judgment 
overruling  demurrer  and  continuing  a  re- 
straining order,  and  defendants  bring  error. 
AflSrmed. 

L.  S.  Munford  died,  leaving  his  last  will  and 
testament,  which  was  admitted  to  probate  in 
solemn  form,  the  jnaterial  portions  of  which 
are  as  follows: 

"Item  5.  I  hereby  give,  devise,  and  bequeath 
to  my  son,  Robert  S.  Munford,  in  trust  for  my 
daughter,  Lewis  Munford  Peeples,  wife  of  O. 
T.  Peeplesl  one-half  (%)  of  my  riiares  of  the 
capital  stock  of  the  Etowah  Development 
Company,  and  one-half  (^)  of  my  shares  of 
the  capital  stock  of  the  First  National  Bank 
of  CartersviUe,  6a.,  hereby  vesting  him,  the 
said  Robert  S.  Munford,  with  full  and  com- 
plete control  of  said  stocks  with  the  exclusive 
right  and  authority  to  vote  same  at  all  stock- 
holders' meeting,  and  to  sell  the  Etowah  stock 
as  in  his  judgment  may  be  best  for  the  inter- 
ests  of   all   parties  concerned,  but  the   bank 
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Stock  may  be  sold  at  the  instance  of  the  said 
Lewis  Munford  Peeples,  and  upon  her  written 
request.  Said  trustee  shall  pay  to  said  Lewis 
Munford  Peeples,  or  to  the  heirs  of  her  body 
should  she  be  dead,  all  dividends  that  may  ac- 
crue upon  said  shares  of  stock,  and  the  pro- 
ceeds of  any  sale  that  he  may  make  of  same, 
to  be  hers  or  theirs,  as  the  case  may  be,  ab- 
solutely. But  should  my  said  daughter,  Lewis 
^lunford  Peeples,  die  leaving  no  issue  of  her 
body,  children,  or  children  of  deceased  chil- 
dren, before  the  executing  of  the  trust  herein 
created,  then  the  stock  herein  bequeathed  to 
my  son,  Robert  S.  Munford,  as  trustee,  or  the 
residue  thereof  should  any  have  been  sold,  shall 
be  and  become  the  property  of  the  said  Robert 
S.  Munford,  absolutely. 

''Item  6.  I  hereby  give,  devise,  and  bequeath 
to  my  daughter,  Lewis  Munford  Peeples,  wife 
of  O.  T.  Peeples,  in  trust,  for  and  during  her 
natural  life  for  the  joint  use  and  benefit  of 
herself  and  children,  including  the  children  she 
DOW  has  as  well  as  those  that  may  hereafter 
be  bom  to  her,  the  following  real  estate,  to 
wit:     (A)  All  of  my  lands  lying  on  and  adja- 
cent to  Pettitt's  creek  in  the  fifth  district  of 
the  third  section  of  Bartow  county,  Georgia, 
indading   the   following  farms,   to  wit:    That 
certain   farm   known   as   my   old  home   place, 
where  I  lived  for  many  years;    also  the  farm 
known  as  the  Old  Bishop  place,  the  same  being 
sometimes  known  as  the  old  Rock  House  place 
and  adjoining  the  home  place  aforesaid;    also, 
the  farm  known  as  the  old  Munford  Mill  place. 
(B)    Also,    that    certain    farm    lying    on,    or 
near,  Pettitt's  creek  in  said  county,  formerly 
known  as  the  J.  G.  Lowery  place;   with  all  of 
the  live   stock,   farming  tools,   and  machinery 
on  each  of  said  farms,  for  use  in  the  operation 
of  such  farms,  to  be  treated  as  part  and  par- 
cel of  such  farm  and  to  go  with  such  farm  to 
said  devisees  in  the  same  way  and  on  the  same 
limitations  as  the  farm  itself.     (0)  Also,  that 
certain  storehouse  and  lot  on  the  South  side 
of  Main  St.,  in  the  city  of  Cartersville,  Ga., 
now  occupied  by  J.  W.  Vaughan  &  Co.   (D) 
Also,  that  certain  storehouse  and  lot  on  the 
south   side   of  Main   St..  in  Cartersville,  Ga., 
now    occupied    by    the    Bank   of    Cartersville. 
(K)   Also,   that  certain  house  and  lot  on  the 
north  side  of  Leake  St.,  in  Cartersville,  Ga.. 
now  occupied  by  J.  C.  Fink  and  adjoining  on 
west  the  residence  lot  of  Capt.  Bob  Anderson. 
(F)  Also,  that  certain  town  lot,  with  the  two 
frame  buildings  thereon,  located  on  the  south- 
west comer  of  Bartow  and  Carter  Sts.  in  the 
city  of  Cartersville,  Ga.    It  is  my  will  and  de- 
sire that  on  the  death  of  my  said  daughter, 
Lewis  Munford  Peeples,  all  of  the  real  estate 
mentioned   in   this   item   and   devised   and   be- 
queathed to  her,  in  trust  for  herself  and  chil- 
dren during  her  natural  life,  shall  then  vest  in, 
and  IS  hereby  devised  and  bequeathed  in  fee 
simple,  to   the  children  of  my   said  daughter 
who   may   survive   her,    and   to   the    surviving 
child  or  children  of  any  deceased  child  or  chil- 
dren   who    may   have    died    before    their    said 
mother;    the  child  of  such  deceased   child  or 
chfldren  to  receive  the  share  or  interest  which 
would   have   been   received  by   such   deceased 
child  or  children,  had  such  deceased   child  or 
children  have  survived  my  said  daughter;    the 
said  Lewis  Munford  Peeples  only  having  the 
ri^ht   to   use,   for   the   benefit   of   herself  and 
children,   the   income   arising  from   the   prop- 
erty devised  in  this  item." 
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''Item  9.  In  the  event  of  the  death  of  m^ 
daughter,  Lewis  Munford  Peeples,  leaving  sur- 
viving her  one  or  more  children  under  twenty- 
one  years  of  age,  or  one  or  more  grandchil- 
di'en  who  are  children  of  a  deceased  child  of 
my  said  daughter,  then  and  in  either  of  such 
events  I  hereby  appoint  my  son  in  law,  Oscar 
T.  Peeples,  as  testamentary  guardian  of  any 
and  all  of  such  minor  children  or  grandchil- 
dren, with  authority  to  take  charge  of  and 
manage  and  control  the  property  and  interests 
of  such  minor  children  or  grandchildren  of  my 
said  daughter,  given  them  under  this  will,  dur- 
ing their  minority;  but  the  appointment  of 
said  testamentary  guardian  is  conditioned  upon 
his  first  giving  a  good  and  sufficient  bond  in 
double  the  value  of  the  property  and  effects 
to  come  into  his  hands  as  such  guardian,  pay- 
able to  the  ordinary  of  Bartow  county,  Georgia, 
signed  as  surety  by  some  good  and  solvent 
fidelity  insurance  company  doing  business  in 
Georgia,  in  compliance  with  the  laws  thereof, 
and  conditioned  for  the  faithful  discharge  by 
the  said  Oscar  T.  Peeples  of  all  the  duties  of 
his  office  as  such  guardian;  said  bond,  and  the 
surety  thereon,  to  be  approved  by  the  ordinary 
of  Bartow  county,  Ga.  On  failure  of  my  said 
son-in-law  to  accept  said  guardianship,  or  to 
make  and  file  in  the  office  of  the  ordinary  of 
Bartow  county,  Ga.,  with  his  approval,  the 
bond  required  above,  within  four  months  after 
the  death  of  my  said  daughter,  then  and  in  that 
event  his  appointment  as  guardian  shall  not 
take  effect,  and  I  hereby  appoint  my  son,  Rob- 
ert S.  Munford,  as  testamentary  guardian  of 
the  minor  children  and  (or)  grandchildren,  as 
aforesaid,  of  my  daughter,  and  no  bond  shall 
be  required  of  him  as  such  guardian. 

**Item  10.  It  is. my  express  will  and  desire, 
and  I  hereby  positively  direct,  that  none  of  the 
property  bequeathed  and  devised  to  my  daugh- 
ter, Lewis  Munford  Peeples,  in  trust  for  her- 
self and  her  children,  during  her  natural  life, 
shall  at  any  time  for  any  cause  or  purpose,  or 
by  order  of  any  court  apon  any  pretext,  be 
sold  by  her  for  reinvestment  or  any  other  pur- 
pose; but  only  the  annual  income  may  be  dis- 
posed of  by  her,  and  the  same  prohibition  and 
restriction  is  hereby  placed  on  the  power  of 
the  testamentary  guardian  of  the  minor  chil- 
dren and  (or)  grandchildren  of  my  said  daugh- 
ter, should  any  there  be;  the  intention  of  this 
will  and  testament  being,  that  the  property  I 
have  devised  and  bequeathed  for  the  benefit  of 
my  said  daughter  and  her  children,  and  the 
children  of  her  deceased  children  dying  before 
her,  shall  remain  intact  during  her  lifetime 
and  during  the  term  of  said  guardianship,  if 
any  there  should  be.  I  positively  forbid  and 
prohibit  any  encroachment  whatever  on  the 
corpus  of  said  bequest  and  devise,  until  the 
trust  herein  and  hereby  created  is  fully  exe- 
cuted." 

After  the  testator's  death,  and  the  probate 
of  his  will,  the  trustee  named  voted  the 
shares  of  stock  In  the  Etowah  Development 
Company,  and  exercised  exclusive  control 
over  the  shares  bequeathed  to  Mrs.  Lewis 
Mimford  Peeples,  until  the  filing  of  the  pres- 
ent suit  Mrs;  Peeples  and  others  filed  an 
equitable  petition  against  Robert  S.  Munford, 
as  trustee.  Individually  and  as  executor,  and 
against  Etowah  Development  Company,  al- 
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leging  that  she  was  over  21  years  of  age,  was 
of  sound  mind,  was  sul  Juris,  and  laboring 
under  no  legal  disability,  and  was  fully  ca- 
pable of  receiving,  owning,  controlling,  and 
enjoying  property  in  her  own  right  without 
the  Intervention  of  a  trustee,  alleging  also 
yarious  acts  of  mismanagement,  malfeasance, 
and  nonfeasance  against  Robert  S.  Munford 
as  trustee,  etc.,  and  praying  that  the  will  be 
construed,  especially  the  fifth  Item  thereof; 
that  the  trust  created  therein  be  declared  an 
executed  trust  and  invalid ;  that  the  owner- 
ship of  the  shares  of  stock  be  decdared  not 
subject  to  defeasance  in  the  event  of  Mrs. 
Peoples'  death  at  any  time  after  the  death 
of  the  testator ;  that  the  trustee  be  required 
to  transfer  -and  assign  the  shares  of  stock, 
held  by  him  as  trustee,  to  Mrs.  Peoples  on 
her  election  to  take  the  same  In  satisfaction 
of  her  legacy  without  a  sale,  eta ;  that  R.  S. 
Munford,  Individually  and  as  executor  of  L. 
S.  Munford,  and  as  trustee,  be  oijoined  flrom 
selling  or  attempting  to  sell  any  portion  of 
the  stock  without  special  order  of  the  court, 
etc.,  and  that,  until  the  removal  of  Munford 
as  trustee,  a  receiver  be  appointed  to  man- 
age and  control  the  shares  of  stock;  and 
for  general  rdlef;  etc.  The  defendant  demur- 
red and  answered.  The  plalntifP  amended 
her  petition,  which  was  demurred  to,  and  the 
demurrers  were  overruled,  to  which  Judg- 
ment the  defendant  excepted. 

On  the  interlocutory  hearing  the  restrain- 
ing ord«r  was  continued  of  force  pending  the 
farther  order  of  the  court,  provided  the 
plaintiff,  Mrs.  Peeples,  would  execute  a  bond 
In  the  sum  of  $100,000,  conditioned  to  pay  the 
Etowah  Development  Company  damages  in 
the  event  It  is  held  on  final  hearing  that  the 
right  to  vote  the  stock  in  controversy  was  in 
Robert  S.  Munf<»d  at  the  time  of  filing  the 
suit,  and  that  he  was  not  subject  to  removal, 
etc  In  the  event  plaintiff  failed  to  make  the 
bond,  the  temporary  restraining  order  was 
to  be  dissolved,  provided  the  defendant,  Mun- 
ford, executed  a  like  bond  In  the  sum  of 
$100,000,  etc.  To  this  Judgment  Munford  ex- 
cepted. 

G.  H.  Aubrey  and  J.  T.  Norris,  both  of 
CartersvlUe,  for  plaintiffs  in  error. 

Neel  &  Neel,  of  Oartersvllle,  for  defendants 
In  error. 

» 

HJISL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  first  question  to  be  considered 
is:  What  estate  did  Mrs.  Peeples  take  in 
the  stock  bequeathed  by  the  fifth  Item  of 
testator's  will?  Did  she  take  a  life  estate 
only,  or  did  she  take  an  absolute  or  defeasible 
fee?  Considering  first  the  language  of  item 
5  alone,  It  will  be  observed  that  R.  S.  Mun- 
ford was  created  trustee  for  testator's  daugh- 
ter, Lewis  Munford  Peeples,  alone.  The  trus- 
tee Is  not  expressly  declared  trustee  for  any 
one  else,  In  this  Item  of  the  wilL    It  confers 


on  the  named  trustee  "fan  and  co<mi>lete  con- 
tror  of  the  stock,  with  the  exduslve  right 
and  authority  to  vote  it  at  all  stockholdersE* 
meetings,  and  to  sell  It  ''as  In  his  Judgment 
may  be  best  for  the  interests  of  all  con- 
cerned,'' etc.  This  Item  also  provides  that 
the  bank  stock  may  be  sold  at  the  instance 
of  the  cestui  que  trust  and  upon  her  written 
request,  which  was  done,  and  the  bequest  as 
to  that  stock  is  not  under  consideration  here. 
The  trustee  is  directed.  In  Item  5,  to  pay  to 
Mrs.  Peoples,  ''or  to  the  heirs  of  her  body 
should  she  be  dead,  all  divid^ids  that  may 
accrue  upon  said  shares  of  stock,  and  tlie 
proceeds  of  any  sale  that  he  may  make  of 
same,  to  be  hers  or  theirs,  as  the  case  may 
be,  absolutely."  It  is  further  provided  that, 
should  testator's  daughter,  Mrs.  Peoples,  '*die 
leaving  no  issue  of  her  body,  children,  or 
children  of  deceased  children,  before  the  exe- 
cuting of  the  trust  herein  created,  then  tbe 
stock  herein  bequeathed  to  my  son,  Robert 
S.  Munford,  as  trustee,  or  the  residue  there- 
of should  any  have  beoi  sold,  shall  be  and 
become  the  property  of  the  said  Robert  & 
Munford,  absolutely.**  What  estate,  then,  did 
Mrs.  Peeples  take  in  the  pr(^;>erty  bequeathed 
under  this  item  of  the  will?  Nowhere  in 
this  Item  does  the  testator  expressly  giye 
the  stock  to  his  daughter  "for  life,"  nor  does 
he  use  language  of  similar  Import 

It  will  be  observed  in  this  connectl<»i  that 
by  item  6  of  his  will  the  testator  gives,  de- 
vises, and  bequeaths  to  his  daughter,  Mrs. 
Peoples,  In  trust,  ''for  and  during  her  natu- 
ral life,  for  the  Joint  use  and  benefit  of  her- 
self and  children,  Including  the  dilldren  she 
now  has,  as  well  as  those  that  may  hereafter 
be  bom  to  her,*'  certain  lands,  dty  property, 
and  personal  property.  At  the  end  of  this 
Item  (6)  the  testator  again  alludes  to  the 
real  estate  mentioned  In  this  item,  and  pro- 
vides that  on  the  death  of  his  daughter  all 
of  the  real  estate  "devised  and  bequeathed 
to  her,  In  trust  for  herself  and  children  dur- 
ing her  natural  life,  shall  vest  in,  and  la 
hereby  devised  and  bequeathed  In  fee  simple, 
to  the  children  of  my  said  daughter  who  may 
survive  her,"  etc.  In  Item  10  of  the  will  the 
testator  again  provides  that  the  "property 
bequeathed  and  devised  to  my  daughter,  Lew- 
Is  Munford  Peeples,  In  trust  for  herself  and 
her  children,  during  her  natural  If/e"  (Ital- 
ics ours),  shall  not  "be  sold  by  her  for  re- 
investment or  any  other  purpose."  Consider- 
ing these  expressions  of  limitation  for  life  In 
the  items  of  the  will  other  than  Item  5,  that 
is,  the  limitation  of  the  property  devised  to 
the  daughter  in  trust  for  Ufe,  and  consider- 
ing that  there  Is  no  such  express  limitation 
for  Ufe,  in  item  6,  as  to  the  stods  bequeathed, 
it  Is  convincing  to  our  minds  that  the  testa- 
tor did  not  intend  that  his  bequest  of  the 
stock  in  the  Btowah  Mining  Company,  to 
his  daughter,  in  item  6  of  the  wUlt  should 
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be  for  ber  life  only.  In  Item  5  the  stock  Is 
given  in  trust  for  Mn.  Peeples  without  limit* 
Ing  it  to  her  life,  but  it  Is  expressly  provided 
that  the  trustee  has  the  right  to  sell  the 
stock  as  in  his  Judgment  may  be  best  for  the 
Interest  of  all  parties  concerned,  and  pay  the 
proceeds  thereof  to  her  or  them  as  the  case 
may  be,  absolutely.  It  is  true  that  the  tes- 
tator directs  the  trustee  to  pay  the  cestui  que 
trust,  Mrs.  Peeples,  or  to  the  heirs  of  her 
body  should  she  be  dead,  all  dividends  that 
may  accrue  upon  the  shares  of  stock,  etc.; 
but  we  do  not  think  that  this  language  will 
cat  down  the  original  gift,  even  if  this  refers 
to  the  mining  stock  (which  we  otmstrue  to  be 
an  absolute  fee),  to  a  life  estate,  or  to  a  base 
or  defeasible  fee. 

The  general  rule  is  that  courts  will  not  by 
construction  reduce  an  estate,  once  devised 
abs(dutely  in  fee,  by  limitati<His  contained  in 
subsequent  parts  of  the  will,  unless  the  in- 
tention to  limit  the  devise  is  clearly  and  un- 
mistakably manifest  Smith  v. .  Slade,  151 
Ga.  — ,  lOe  S.  E.  106,  and  cases  cited ;  Wilch- 
er  V.  Walker,  144  Ga,  526,  529.  87  S.  B.  671. 
We  are  of  the  opinion  that  the  intention  of 
the  testator  to  limit  the  devise  to  his  daugh- 
ter to  a  life  estate  is  not  clearly  and  unmis- 
takably manifest  in  his  will.  The  bequest  in 
Item  6  is  to  R.  S.  Munford,  as  trustee  for 
Mrs.  Peeples,  of  the  Etowah  Development 
Company  stock,  and  to  no  other  person.  The 
language  of  the  testator  as  expressed  in  the 
first  part  of  this  item  was  sufficient  to  vest 
in  Mrs.  Peeples  the  fee  to  the  mining  stock. 
The  question  arises:  Does  the  subsequent 
language,  directing  the  trustee  to  pay  Mrs. 
Peeples,  "or  to  the  heirs  of  her  body  should 
she  be  dead,"  the  divdends  accruing  on  the 
stock,  and  the  proceeds  of  the  sale  thereof, 
to  be  hers  or  theirs  absolutely,  cut  down  the 
estate  from  an  absolute  fee  to  a  lesser  es- 
tate? We  do  not  think  so.  Certainly  not 
in  the  absence  of  some  clause  clearly  limit- 
ing the  interest  of  Mrs.  Peeples  to  less  than 
a  fee.  It  is  true  that  under  section  3660  of 
the  Civil  Code  of  1910,  limitations  over  to 
-heirs,"  '•heirs  of  the  body,"  "lineal  heirs," 
-lawful  heirs,"  "issue,"  or  words  of  like  im- 
pcMTt,  sball  be  held  to  mean  children,  whether 
the  parents  be  alive  or  dead ;  and,  under  such 
words,  children  and  the  descendants  of  de- 
ceased children,  by  representation  in  being 
at  the  time  of  the  vesting  of  the  estate,  shall 
take  an  estate  in  remainder.  But  In  such 
case  there  must  be  a  previous  life  estate  in 
the  parent.  But  here  the  testator  has  not 
expressly  bequeathed  the  stock  In  trust  for 
Mrs.  Peeples  for  and  during  her  natural  life, 
and  at  her  death  the  remaihder  to  her  chil- 
dren. Had  he  done  so,  imdoubtedly  Mrs. 
Peeples  would  have  taken  only  a  life  estate, 
and  on  her  death,  leaving  children  surviving 
her,  they  would  take  the  stock  as  remainder^ 


T.  P£1EPLE8  467 

8.B.) 

r  But  such  is  not  the  case;  and  this  con- 
clusion is  borne  out  by  the  use  of  the  lan- 
guage of  the  testator  in  other  items  of  the 
will,  with  reference  to  other  and  difterent 
property  devised,  where  the  language  creat- 
ing a  life  estate  in  Mrs.  Peeples,  with  re- 
mainder over,  is  clear  and  unmistakable.  It 
woold  have  been  easy  for  the  testator,  by 
item  5,  to  create  a  life  estate  in  Mrs.  Peeples 
in  the  mining  stock,  with  remainder  over,  if 
he  had  so  intended,  as  he  did  so  clearly  in 
items  6  and  10  of  the  will,  where  he  expressly 
created  a  life  estate  in  Mrs.  Peeples  as  trus- 
tee, with  remainder  over  to  her  children,  etc. 
See  Craig  v.  Ambrose,  80  Ga.  134, 136,  137,  4 
S.  E.  1,  where  the  devise  was  to  a  certain 
woman  and  "her  bodily  heirs."  It  was  held 
that  at  the  death  of  the  testator  the  fee  vest- 
ed  In  the  woman.  "A  devise  of  real  estate 
to  'A.  or  his  heirs,'  gives  to  A.  an  estate  in  fee, 
the  word  'or'  being  read  'and.' "  Hawkins  on 
Wills,  180.  An  owner  of  land  executed  a 
deed  to  certain  land  to  a  named  woman  "and 
her  bodily  heirs."  "This  is  to  be  distincUy 
understood:  That  this  twenty  acres  Is  all 
that  she  will  get  of  lot  Now  301;  also  this  is 
not  to  be  sold  for  any  consideration ;  it  is  to 
remain  hers  and  her  children's,  hers  and  th^r 
natural  lives."  The  tenendum  clause  was  to. 
the  woman  and  "her  bodily  heirs,  executors, 
administrators,  and  assigns,  in  fee  simple." 
It  was  held  that  such  deed  conveyed  a  fee- 
simple  estate  to  the  woman,  by  virtue  of  sec- 
tion 3661  of  the  Civil  Code  of  1910.  Stamey 
V.  McGinnIs,  145  Ga.  226,  88  S.  E.  935 ;  Ewing 
V.  Shropshire,  80  Ga.  874,  7  S.  iR  554.  As 
bearing  upon  tbe  intention  of  the  testator  in 
item  5,  in  using  the  words  "or  heirs  of  her 
body,"  and  that  these  words  were  not  intend- 
ed to  create  a  remainder  over  to  the  children 
of  Mra  Peeples  living  at  her  death,  it  is  tc  be 
borne  in  mind  that  the  testator  expressly 
provided  for  the  children  of  Mrs.  Peeples  in 
item  6  of  his  will,  where  he  bequeathed  to 
them  an  equal  share  with  their  mother  In 
the  income  of  certain  city  property  and  farms, 
and  at  the  mother's  death  the  children  are 
given  the  remainder  in  fee  simple. 

Let  us  consider  another  view  as  to  the 
meaning  of  item  5.  It  is  a  well-understood 
rule  in  this  state  that  the  law  favors  the 
vesting  of  estates  at  the  earliest  possible 
time,  and — 

"Whers  there  are  divesting  danses  in  a  will, 
the  law  is  disposed  to  give  them  such  effect  as 
to  vest  the  estate  indefeasibly  at  the  earliest 
possible  moment.  Language  doubtful  in  its' 
meaning  thoold  not  be  construed  to  lessen  the 
fee  previously  devised."  Crumley  v.  Scales,  135 
Ga.  300,  306,  69  S.  E.  531;  Civil  Code  1910,  t 
3680. 

Where  a  testator  in  his  will  bequeathed 
property  to  his  wife  during  her  natural  life, 
and  at  her  death  to  be  equally  divided  amon? 
aU  his  surviving  children  and  the  legal  rep- 
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resentatives  of  such  as  may  be  deceased,  It 
was  held  that  the  words  of  survivorship  had 
reference  to  the  death  of  the  testator,  and 
not  to  the  death  of  the  tenant  for  life,  and 
that  all  the  children  of  testator  who  were 
in  life  at  his  death  took  vested  remainders 
under  the  wlH,  to  be  enjoyed  at  the  death  of 
the  tenant  for  life.  Vlckers  v.  Stone,  4  Ga. 
461.  For  additional  cases  stating  the  rule 
favoring  the  vesting  of  certain  legacies  at 
testator's  death,  see  MendeKv.  Stein,  144  Ga. 
107,  86  S.  B.  220;  Crossley  v.  Leslie,  130  Ga. 
782  (5),  786,  788,  61  S.  E.  851,  14  Ann.  Gas. 
703 ;  Wilcher  v.  Walker,  144  Ga.  526,  528,  529. 
530,  87  S.  E.  671 ;  Crumley  v.  Scales,  135  Ga. 
300,  305,  309,  69  S.  E.  531 ;  Clanton  v.  Estes, 
77  Ga.  352,  1  S.  E.  163 ;  Legwin  v.  McRee,  79 
Ga.  430,  4  S.  E.  863;  Fields  v.  Lewis,  118  Ga. 
573,  46  S.  B.  437.  In  the  Crumley  Case, 
supra,  the  testator  had  four  daughters,  all 
of  whom,  except  one,  had  children  at  the  time 
the  will  was  executed.  The  testator  devised 
to  the  three  other  daughters  specific  lots,  in 
language  clearly  creating  in  them  life  estates 
and  remainders  to  their  children,  respective- 
ly^  upon  their  deaths.  To  two  of  these 
daughters,  In  separate  Items  of  the  will,  he 
gave  two  other  lots  "absolutely  and  in  fee 
simple,''  and  no  language  was  used  indicat- 
ing that  the  property  so  given  was  to  go  to 
any  one  upon  the  death  of  the  devisee.  To 
the  daughter  who  had  no  children  he  devised 
a  lot  for  and  during  her  life,  and  provided: 

"But  if  she  should  leave  no  child  or  children, 
to  go  to  her  sisters,  ♦  ♦  ♦  or  their  children, 
in  three  equal  shares." 

By  the  twelfth  item  of  his  will  the  testator 
disposed  of  the  residuum  of  his  estate,  as 
follows: 

"I  give,  devise,  and  bequeath,  absolutely  in 
fee  simple,  all  the  balance  of  my  property 
which  I  may  own  at  the  time  of  my  death,  both 
real  and  personal,  and  wherever  located,  in 
equal  shares  to  my  four  daughters  [naming 
them].  Should  any  of  my  said  childi-en  die 
leaving  child  or  children,  such  child  or  children 
shall  take  the  share  of  their  deceased  parent.^' 


•» 


It  was  held  that— 

"Under  the  twelfth  item  of  the  will,  all  four 
daughters  having  survived  the  testator,  each 
of  them  was  entitled  to  her  respective  share 
therein  devised  in  fee  simple,  and  their  chil- 
dren did  not,  under  the  will,  acquire  any  inter- 
est whatever  in  the  property  so  devised." 

It  is  stated  in  2  Alexander  on  Wills,  { 
996,  as  a  general  rule,  that  if  it  appears 
from  the  whole  will  that  payment  of  any  leg- 
acy was  merely  for  the  convenience  of  the 
estate,  or  of  the  one  charged  with  payment, 
the  beneficiary  will  take  a  vested  interest  at 
tlie  death  of  the  testator,  and  the  vesting 
of  the  estate  will  not  be  deferred,  where  pay- 
ment is  directed  to  be  deferred  until  certain 
property  be  sold.  ClvU  Code  1910»  i  3899, 
providefl  that— 


"An  unconditional  gift  of  the  entire  income 
of  property,  or  interest  accruing  from  a  fund, 
will  be  construed  into  a  gift  of  the  property 
or  fund,  unless  the  provisions  of  the  will  re- 
quire a  more  limited  meaning.'* 

In  Swann  v.  Garrett,  71  Ga.  566,  569,  Bland- 
ford,  J.,  said: 

"Where  a  testator  directs  that  his  executors 
shall  sell  certain  property  and  divide  the  pro- 
ceeds between  certain  named  legatees,  it  is  op- 
tional with  the  legatees  to  elect  to  take  either 
the  property  itself  or  the  money  arising  from 
the  sale  of  the  same.  Such  a  bequest  is  as 
much  of  the  property  itself  as  of  the  money 
arising  from  the  sale  of  the  same;  to  allow 
the  legatee  to  take  property,  instead  of  money 
arising  from  the  sale,  is  no  violation  of  the  tes- 
tamentary scheme  of  the  testator;  the  purpose 
of  testator  is  that  the  legatees,  who  are  the 
objects  of  his  bounty,  shall  have  his  property; 
and  if  this  can  better  be  accomplished  by  the 
legatees  taking  the  property  itself,  rather  than 
have  a  sale  of  the  same  and  taking  money  aris- 
ing from  such  sale,  what  objection  can  be 
raised  to  this  course?"— citing  1  P.  WiUiams, 
130,  389,  471;  1  Boper  on  Legacies,  547;  2 
Jarman  on  Wills,  188,  note;  2  Story's  Equity, 
1213,  1215;  Puryear  v.  Puryear,  16  Ala.  489. 
And  see  Smith  v.  Dunwoody,  19  Ga.  256,  257, 
258;  Thomas  v.  Owens,  131  Ga.  255,  62  &  B. 
218. 

This  doctrine  of  reconversion,  or  equitable 
conversion,  is  based  on  the  principle  that 
equity  will  not  compel  the  execution  of  a 
trust  against  the  wishes  of  the  person  bene- 
ficially interested.  Corpus  Juris  lays  down 
the  general  rule  as  follows: 

"In  the  application  of  the  doctrine  of  equi- 
table conversion,  it  is  a  well-settled  rule  that, 
if  money  is  directed  by  a  will  or  other  instru- 
ment to  be  laid  out  in  land,  or  land  is  direct- 
ed to  be  turned  into  money,  the  party  entitled 
to  the  beneficial  interest  may  in  either  case.  If 
he   electa  so  to  do,  cause  a  reconversion  of 
such  property  and  toke  it  in  its  original  state, 
notwithstanding  there  is  a  positive  direction  to 
convert  the  property;    and  such  an  election  is 
an  affirmative  element  in  the  establishment  of 
his  right  to  the  property.     Such  an  election, 
however,   can  not  be   made  if   the   rights   of 
others  will  be  injuriously  affected  thereby.**    la 
a  J.  885,  I  81. 

From  the  foregoing  we  conclude  that  the 
bequest  In  item  5  of  testator's  will  createa 
an  absolute  estate  in  fee  in  Mrs.  Peeples*  and 
that  the  subsequent  provision  in  said   Item 
that  the  trustee  named  "shall  pay  to    said 
Lewis  Munford  Peeples,  or  to  the  heirs  of 
her  body  should  she  be  dead,  all  dividends 
that  may  accrue  upon  said  shares  of  stock, 
and  the  proceeds  of  any  sale  that  he  may 
make  of  same,  to  be  hers  or  theirs,  as  tbe 
case  may  be,  absolutely,"  is  not  a  limitation 
or  lessening  of  the  fee-simple  estate  first  be- 
queathed, but  is  "alternative  or  substitution- 
ary, and  is  to  have  effect  only  in  the  event 
of  the  first  devisee  dying  before  the  death 
of  the  testator."    Crumley  t.  Scales,  135  Ga. 
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300,  305,  309,  60  S.  B.  531.  It  foUows  that 
the  bequest  in  item  5  confers  oxx  Mrs.  Peeples, 
who  suryived  the  testator,  the  title  in  fee  to 
the  stock  of  the  Etowah  Development  Com- 
pany, and  that  she  is  entitled  to  it  without 
a  sale  by  the  trustee,  if  she  so  elects;  she 
being  ot  legal  age  and  laboring  under  no 
legal  disability. 

[2]  2.  The  next  question  to  be  considered 
is  whether  the  trust  created  by  item  5  of 
the  testator's  will  is  executed  or  executory. 
This  question  was  first  raised  by  the  demur- 
rer to  the  petition,  which  demurrer  was  over- 
ruled by  the  coart.  It  is  Insisted  by  the 
plaintiff  1b  error  that  item  5  created  a  valid 
continuing  trust  for  Mrs.  Peeples,  on  the 
ground  of  wasteful  and  spendthrift  habits  of 
Mrs.  Peeples ;  in  other  words,  that  it  created 
"a  spendthrift  trust"  for  her.  But  the  peti- 
tion alleges  to  the  contrary.  On  this  point 
it  is  alleged  that  at  the  time  testator  made 
his  will  Mrs.  Peeples  was  over  21  years  of 
age  and  of  sound  mind,  and  has  since  that 
time  remained  of  sound  mind,  and  is  fully 
capable  of  receiving,  owning,  controlling,  and 
enjoying  property  in  her  own  right  without 
the  intervention  of  a  trustee,  and  was  not 
then,  and  is  not  ^ow,  of  the  class  of  persons 
spedfled  in  section  3729  of  the  Civil  Code  of 
1910,  for  whom  trust  estates  may  be  created 
in  this  state;  and  therefore  the  plaintiff 
insists  that  the  bequest  of  one-half  of  the 
shares  of  stock  in  the  Etowah  Development 
Company  to  Robert  S.  Munf ord,  in  trust  for 
plaintiff,  is  not  a  valid  continuing  trust,  but 
became  an  executed  trust  for  the  benefit  of 
the  plaintiff  alone,  and  that  she  is  now  en- 
titled to  have  the  perfect  legal  title  to  the 
bequest  vested  in  her,  free  from  the  attempt- 
ed trust  These  all^ations,  so  far  as  well 
pleaded,  must  be  taken  as  true  on  demurrer, 
and  we  are  of  the  opinion  that  the  court  did 
not  err  in  overruling  the  demurrer  for  any 
reason  assigned;  and  on  the  trial  of  the 
merits  of  the  injunction  feature  of  the  case, 
the  court  did  not  err  in  granting  the  injunc- 
tion. 

Under  item  5  of  the  will,  in  case  of  the  sale 
of  the  mining  stock  by  the  trustee,  the  pro- 
ceeds of  the  sale  are  to  be  turned  over  to 
Mrs.  Peeples  absolutely  and  in  her  own  right ; 
and  if  the  testator  thought  his  daughter  cap- 
able of  managing  the  Income  from  and  pro- 
ceeds of  the  sale  of  the  stock,  as  he  evi- 
dently did,  it  is  difficult  to  see  why  she 
sliould  not  have  the  capacity  to  vote  her  own 
stodc  in  electing  directors,  who  can  secure 
competent  persons  to  conduct  the  operations 
ot  the  Etowah  Development  Company,  and 
otherwise  to   protect  her  own  interests  in 
connection  with  the  stock.    The  question  re- 
solves itself  into  this:  Can  a  trust  estate  be 
created  in  this  state  for  the  benefit  of  a  per- 
son who  is  sui  juris?    In  such  a  case,  sayci 
Tomer,  J^  delivering  the  opinion  of  the  court 
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in  Thompson  ▼.  Sanders,  118  6a.  928,  930,  45 
S.  B.  715,  716: 

"The  statute  of  uses  immediately  transfers 
the  legal  estate  to  the  usee,  and  no  trust  is 
created,  although  express  words  of  trust  are 
used.  So  absolute  is  the  statute  that  it  wiB 
operate  upon  all  conveyances  attempting  to  set 
up  such  a  trust,  although  it  be  the  plain  inten- 
tion of  the  settler  that  the  estate  should  vest 
and  remain  in  the  trustee  named;  for  the  in- 
tention of  the  citizen  cannot  control  express 
enactments  of  the  Legislature  or  positive  rules 
of  property.** 

It  was  stated  and  held  in  the  above  case: 

"Where  a  testator  by  his  will  devised  certain 
land  to  W.  S.,  in  trust  for  his  wife,  M.  A.,  and 
her  children,  during  his  life,  and  at  his  death 
to  be  their  property,  and  this  property  not  to  be 
sold  for  debts  contracted  by  him,  to  have  and 
to  hold  the  same  in  trust  for  his  wife  and  chil- 
dren,' the  trust  was  immediately  executed  as 
to  the  wife,  she  being  of  age,  and  as  to  the 
children  as  they  respectively  came  of  age." 

And  see  Gray  v.  Obear,  54  Ga.  231,  235; 
Banks  v.  Sloat,  69  Ga.  330;  Kile  v.  Fleming, 
78  Ga.  1;  Harrold  v.  Westbrook,  78  Ga.  5,  2 
S.  E.  695 ;  Parrott  v.  Dyer,  106  Ga.  93,  31  S. 
E.  417;  Brantley  v.  Porter,  111  Ga.  886,  36 
S.  B.  170 ;  Fleming  v.  Hughes,  99  Ga.  444,  27 
S.  E.  791,  and  cases  cited;  Wright  v.  Hill, 
140  Ga.  567,  79  S.  B.  546 ;  Armour  Fertilizer 
Works  V.  Lacy,  146  Ga.  196  (2),  91  S.  E.  12; 
Lester  v.  Stephens,  113  Ga.  495,  499,  39  S.  BL 
109.  And  see  cases  in  which  realty,  or  realty 
and  personalty,  was  devised  and  bequeathed. 
Bowman  v.  Long,  26  Ga.  142,  147;  De 
Vaughn  v.  Hays,  140  Ga.  208,  78  S.  B.  844. 

The  CivU  Code  of  1910,  f  3729,  provides 
as  follows: 

"Trust  estates  may  be  created  for  the  benefit 
of  any  minor,  or  person  non  compos  mentis. 
Any  person  competent  by  law  to  execute  a  will 
or  deed  may,  by  such  instrument  duly  executed, 
create  a  trust  for  any  male  person  of  age, 
whenever  in  fact  such  person  is,  on  account 
of  mental  weakness,  intemperate  habits,  waste- 
ful and  profligate  habits,  unfit  to  be  entrust- 
ed with  the  right  and  management  of  proper- 
ty: Provided,  the  requisitions  of  the  law  in 
all  other  respects  are  complied  with;  and  pro- 
vided further,  if  when  so  created  by  deed,  the 
same  shall  be  recorded  where  the  cestui  qui 
trust  resides,  within  three  months  from  its  ex- 
ecution, and  if  not  so  recorded  the  same  shall 
be  null  and  void:  Provided  also,  if  at  any 
time  the  grounds  of  such  trust  shall  cease,  then 
the  beneficiary  shall  be  possessed  legally  and 
fuUy  of  the  same  estate  as  was  held  in  trust, 
and  any  person  interested  may  file  any  proper 
proceeding  in  the  superior  court,  where  the 
trustee  resides,  to  have  the  trust  annulled  on 
that  ground,  if  he  so  desires.  Any  person  hav- 
ing claims  against  the  beneficiary  may  avail 
himself  of  the  provisions  of  the  Code  in  rela- 
tion to  condemning  trust  property  at  common 
law.- 

Even  if  the  trust  created  can  be  construed 
aa   a  "spendthrift  truat*"    the   plaintiff   is 
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seeking  In  the  manner  provided  in  tbe  fore- 
going section  of  the  Code  to  have  the  trust 
declared  void  for  the  reasons  stated  In  the 
petition,  viz.  that  she  is  over  21  years  of  age 
and  fully  capable  of  managing  her  own  prop- 
erty. We  think  she  has  met  this  require- 
ment. See  De  Vaughn  v.  Hays,  140  Ga.  208, 
211,  78  S.  B.  844. 

In  the  Instant  case  the  provisions  of  the 
will  do  not  expressly  create  a  "spendthrift 
trust,"  but,  on  the  contrary,  the  testa tor*s  di- 
rection, in  item  5,  that  the  trustee  might  sell 
the  mining  stock  and  turn  over  to  the  cestui 
qui  trust  the  proceeds  of  the  sale  absolutely, 
indicates  to  the  contrary.  Other  provisions 
of  tihe  will  also  give  the  daughter  valuable 
property  absolutely,  which  negatives  the  idea 
of  the  testator  creating  a  "si)endthrift  trust*' 
for  his  daughter.  And  still  other  provisions 
of  the  will  than  in  item  6  created  Mrs.  Pee- 
ples  a  trustee,  for  herself  and  children,  of 
valuable  property  devised.  In  addition  to 
the  foregoing,  the  testator,  in  item  8  of  his 
will,  provided  that  after  payment  of  all  of 
his  Just  debts  and  expenses  of  executing  his 
will  and  administering  his  estate,  and  after 
satisfying  the  ''foregoing  legacies,"  his  e»- 
tate — 

'*be  divided  as  nearly  as  practicable  into  two 
equal  shares,  including  therein  all  property,  both 
real  and  personal,  including  jewelry  and  silver- 
ware, accounts,  notes,  stocks,  bonds,  choses  in 
action  of  every  character,  and  property  of  every 
description,  whether  tangible  or  intangible,  ex- 
cept money,  in  kind,  and  that  the  money  of  my 
estate,  including  that  arising  from  my  life  in- 
surance, be  then  apportioned  to  each  of  my  said 
two  shares  of  property  in  kind,  in  such  propor- 
tion as  to  equalize  the  two  shares  in  valuation; 
and  I  give,  devise,  and  bequeath  one  of  said 
equal  shares  to  my  son,  Robert  S.  Munford, 
absolutely,  and  I  give,  devise,  and  bequeath 
the  other  of  said  equal  shares  to  my  daughter, 
Lewis  Munford  Peeples,  absolutely." 

And  then  the  testator  provides,  in  case  of 
disagreement  as  to  the  valuation  of  the 
property  left  by  the  residuary  clause  of  hie 
will,  as  to  how  the  disagreement  shall  be  set- 
tled. It  seems  evident,  therefore,  from  this 
and  other  items  of  the  will  to  which  refer- 
ence has  been  made,  that  the  testator  was 
of  the  opinion  that  his  daughter  had  the  ca- 
pacity to  manage  property  which  was  be- 
queathed to  her  absolutely.  In  the  Illinois 
case  of  O'Hare  v.  Johnston,  273  IIL  458,  113 
N.  E.  127,  the  court,  having  under  consid- 
eration a  will  for  construction  and  whether 
it  created  a  spendthrift  trust,  said: 

"He  [testator]  would  hardly  have  appointed 
Ills  son  one  of  the  executors,  if  he  had  con- 
sidered him  a  person  not  to  be  trusted  with 
business  matters." 

And  it  seems  to  us  that  the  testator  in  the 
instant  case  woud  not  have  appointed  his 
daughter  as  trustee,  for  herself  and  her  chil- 
dren, of  valuable  property,  as  he  did  in  item 
6   of  the  Will,  if  he  had  considered   her  a 


sp^idthrift  and  Incapable  of  managing  her 
own  business  affairs,  or  the  interests  of  her 
children.  We  know  of  no  presumpticm  in 
such  circumstances  In  fiivor  of  a  spendthrift 
trust;  and  if  testator  had  so  intended,  it 
would  have  been  an  easy  matter  for  him  to 
have  said  sa  But  he  has  failed  to  say  so  ex- 
pressly. It  may  be  that  he  created  the  trust 
for  an  entirely  different  reason,  but  that  is 
left  entirely  to  conjecture.  Whatever  the 
reason  for  creating  this  trust,  if  it  is  done 
contrary  to  law,  and  made  for  one  sui  juris, 
and  contrary  to  public  policy,  the  intention 
of  the  settlor  must  yield  to  the  rule  of  law 
which  prohibits  the  creation  of  trusts  for 
one  sui  juris.  However,  this  general  state- 
ment must  be  understood  with  the  qualifica- 
tion that — 

"If  there  be  limitations  over,  and  restrictions 
in  favor  of  other  persons,  for  whose  use  a 
trust  is  capal)le  of  being  created,  the  trust  es- 
tate would  be  upheld."  Sargent  v,  Burdett, 
96  Ga.  Ill,  U7,  22  S.  B.  667,  668. 

In  the  present  case  we  are  of  the  opinion 
that  there  is  no  life  estate  created  with  lim- 
itation over.  The  power  was  given  the  trus- 
tee in  item  6  of  the  will  to  sell  the  stock  of 
the  Etowah  Development  Company,  **as  In 
his  judgment  may  be  best  for  the  interests  of 
all  parties  concerned."  It  is  insisted  that 
this  gave  the  trustee  the  poWer  to  refuse  to 
sell  it,  and,  further,  that  it  conferred  on  him 
a  personal  right,  in  that  he  owned  most  of 
the  other  stock,  and  therefore  he  could  exer- 
cise a  discretion  in  using  the  power  which 
would  be  for  his  personal  advantage.  It  is 
also  insisted,  (m  the  other  hand,  that  the 
only  reasonable  construction  of  this  item  of 
the  will  is  that  the  trustee  should  make  the 
sale  within  a  reasonable  time,  and  turn  over 
the  proceeds  to  the  cestui  que  trust,  Mrs. 
Peeples,  as  the  sole  beoefldary,  provided  she 
should  not  die  before  the  sale  occurred.  We 
think  the  latter  view  the  better  one.  Other- 
wise the  trustee  could  arbitrarily  prolong  the 
trust  in  his  own  interest  as  against  the  in- 
terest of  the  cestui  que  trust  The  rule  has 
been  stated  that — 

"Where  the  creator  of  a  trust  makes  its  dura- 
tion discretionary  with  the  trustee,  still  audi 
discretion  is  not  arbitrary,  but  must  be  exer- 
cised reasonably  and  in  the  interest  of  the  ces- 
tui que  trust"  89  Oyc,  95,  note  47;  Avery  v. 
Avery,  90  Ky.  613,  14  S.  W.  693;  Cushman  v. 
Cushman,  102  App.  Div.  377,  92  N.  Y.  Supp. 
833;  In  re  Walkerly,  108  Cal.  627,  41  Pac. 
772,  49  Am.  St  Rep.  131;  In  re  Cooper's  Es- 
tate, 150  Pa.  576,  24  Atl.  1057,  30  Am.  St  Rep. 
829,  831. 

But  it  Is  further  insisted  by  the  plaintiflT 
in  error  that  the  trust  created  in  item  5  was 
created  in  order  to  protect  his  contingent  re- 
mainder; that  the  legal  title  to  the  stock  waa 
put  in  him,  with  the  discretion  to  sell  the 
Etowah  Mining  stock  "as  in  his  judgment  may 
be  best  for  the  interests  of  aU  parties  concern- 
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ed/'  and  thus  to  preyent  Mrs.  Pe^t>le8  from 
disposing  of  It  during  her  lifetime  and  de- 
feating the  contingent  remainder  in  case  of 
the  sale  or  dUqposition  of  the  stock  before  the 
death  of  the  plaintiff.  The  rei^y  to  this  con- 
tention is  that  the  trust  is  created  expressly 
for  the  plaintiff.  No  one  else  is  named  as 
cestui  que  trust  in  the  will,  and  this  f^ct 
throws  much  light  on  the  question  as  to 
whether  one  of  the  purposes  of  the  trust 
was  the  protection  of  the  contingent  remain- 
der of  Robert  S.  Munford.  And  even  if  the 
trust  should  be  construed  as  one  created  for 
Mrs.  Peeples  as  life  tenant,  it  could  not  by 
reason  of  that  fact  alone  be  also  construed  to 
mean  that  it  was  created  to  protect  the  con- 
tingent remainder  estate,  unless  the  testa- 
tor's intention  in  this  respect  is  clearly  ex- 
pressed, or  necessarily  implied  from  the  lan- 
guage of  the  will ;  and  we  think  no  such  lan- 
guage is  contained  in  the  will.  And  this  be- 
ing so,  we  think  that  in  the  circumstances  of 
the  case  the  trust  for  Mrs.  Peeples,  the  own- 
er of  the  estate  preceding  the  contingent  re- 
mainder estate,  will  be  considered  as  exe- 
cuted from  the  death  of  the  testator,  and 
that  Mrs.  Peeples  is  entitled  to  the  posses- 
sion of,  and  title  to,  the  property  free  from 
any  trust  whatever.  Compare  Smifh  v. 
Frost,  144  Ga.  115,  86  S.  E.  235;  Tillman  v. 
Banks,  116  Ga.  250,  252,  42  S.  E.  517 ;  Glover 
V.  Stamps,  73  Ga.  209,  54  Am.  R^.  870 ;  Over* 
street  v.  Sullivan,  118  Ga.  881,  39  S.  B.  431; 
also  Brantley  t.  Porter,  Fleming  v.  Hughes« 
Kile  V.  Fleming,  and  Harrold  v.  Westbrook, 
supra.  In  the  Fleming  Case,  Simmons,  G.  J., 
speaking  for  the  court,  said: 

"As  shown  by  the  decisions  of  this  court  first 
above  mentioned,  and  the  authorities  cited 
therein,  our  Married  Woman's  Act  of  1866  ter* 
minates  a  trust  far  quicker  than  the  statute  of 
uses.  Under  the  latter  statute,  a  trust  for  a 
woman,  married  or  single,  became  executed  only 
by  the  death  of  herself  or  her  husband  in  her 
lifetime:  while,  under  our  act  first  mentioned, 
the  trust,  if  created  before,  terminates  at  the 
date  of  the  act,  if  the  cestni  que  trust  was 
then  21  years  of  age,  a/id  if  afterwards,  upon 
like  condition,  it  became  a  legal  estate  instanter, 
from  the  date  of  the  deed,  or  tiie  death  of  the 
testate,  whether  the  estate  be  solely  for  the 
beneficiary,  or  there  is  a  limitation  over  in 
trust,  or  not.  Therefore  the  cases  of  Askew  v. 
Patterson,  58  Ga.  209,  Ford  v.  Cook,  73  Ga. 
215,  Knorr  v.  Raymond,  73  Ga.  764,  Cushman 
V.  Coleman,  92  Ga.  772,  774,  775,  and  other  cas- 
es like  them,  where  trusts  were  expressly  cre- 
ated for  both  the  life  tenants  and  remainder- 
men, and  the  life  tenants  died  before  our  Mar- 
ried Woman's  Act,  as  well  as  such  cases  of 
trust  as  have  been  determined  otherwise  than 
as  above  after  said  act,  without  its  effect  being 
made  a  question  for  this  court  to  decide,  are 
clearly  distinguishable  from,  and  have  no  appU- 
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cation  whatever  to,  the  case  at  bar.  Moreover, 
under  the  old  law  in  England,  and  possibly  in 
this  state  before  the  Code,  a  trust  to  preserve 
a  contingent  remainder,  which  was  only  neces- 
sary because  such  a  remainder  was  then  lia- 
ble to  be  defeated  by  the  pren^ture  termination 
of  the  h'fe  estate  by  forfeiture  or  otherwise, 
was  usually  by  granting  or  devising  the  remain- 
der after  the  life  estate,  and  during  the  life  of 
the  life  tenant,  to  a  trustee  for  that  express 
purpose,  with  a  legal  remainder  over  to  the 
contingent  benefidaries  after  the  death  of  the 
life  tenant  (Tiedeman  on  Real  Property,  424; 
2  Washburn  on  Beal  Property,  50^;  4  Kent's 
Com.  256;  2  Blackstone,  171,  172;  Fearne  on 
Contingent  Remainders,  m.  p.  326;  2  Lead- 
ing Cases  in  American  Law  of  Real  Property, 
p.  367;  note  17  Am.  St.  Rep.  839),  or  by  mak- 
ing the  grant  or  devise  direct  to  a  trustee  for 
the  life  tenant,  with  the  legal  remainder  over 
(Moody  V.  Walters,  16  Vesey,  294)." 

In  the  Instant  case  tbe  trust  is  expressly 
declared  to  be  for  Mrs.  Peoples,  and  no  trust 
is  expressly  declared,  or  arises  by  necessary 
implication,  in  fkvor  of  tbe  contingent  re- 
mainderman, Munford;  and,  this  being  so^ 
it  follows  that  no  trust  can  be  declared  crea- 
ted for  the  contingent  remainderman.  See, 
in  this  connection,  Overstreet  v.  Sullivan,  su- 
pra. If  it  was  the  purpose  of  the  testator  in 
creating  the  trust  to  preserve  the  contingent 
remainder  for  the  plaintiff  in  error,  he  would 
doubtless  not  have  directed  the  trustee,  if 
he  deemed  it  best  for  the  interests  of  all  par- 
ties concerned,  to  sell  the  mining  stock  and 
turn  the  proceeds  over  to  Mr&  Peeples  ab- 
solutely. If  the  purpose  was  to  protect  the 
contingent  remainder  in  the  event  of  sale, 
the  testator  would,  in  all  probability,  have 
had  the  trust  attach  to  the  proceeds  of  the 
sale  of  the  stock,  and  would  have  empowered 
the  trustee  to  retain  the  proceeds  of  the  sale 
during  the  life  of  the  first  taker  (Mra  Peeples) 
and  pay  her  the  interest  thereon  during  her 
life,  wit^  remainder  over.  But  this  was  not 
done,  but  instead  a  trustee  was  appointed, 
with  power  to  sell  the  stock,  the  trustee,  ac- 
cording to  the  evidence,  being  a  mining  ex- 
pert, who  could  sell  to  better  advantage  than 
his  sister,  who  was  not,  and  then  turn  over 
the  proceeds  of  the  sale  to  her  absolutely. 

In  the  view  we  take  of  this  case,  we  think 
there  was  no  intention  of  the  testator,  as 
gathered  from  the  whole  will,  to  create  a 
trustee  for  the  contingent  remainderman. 
We  are  of  the  opinion  that  the  court  did  not 
err  in  any  of  the  rulings,  nor  in  granting  the 
order  complained  of,  including  the  temporary 

injunction. 
Judgment  affirmed. 
All  the  Justices  concur. 
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(152  Ga.  71) 

PENTON   V.   MYERS    PARK    PLACE   COR- 
PORATION 0t  al.    (No.  2135.) 

(Supreme  Court  of  Geonpa.    Sept,  15,  1921.) 

(BylXdbuB  hy  the  Court.) 

Exeontore  and  administrators  4e=:>520— Vendor 
and  purchaser  <@=» 1 30(7)— Prescriptive  title 
suflloient  basis  for  suit  for  specific  perform- 
anoe;  oourt  lield  to  liave  Jurisdiction  of  suit 
by  foreign  executrix  to  soli  land. 

A  testator,  a  citizen  of  the  state  of  New 
Jersey,  died  on  April  26,  1884,  leaving  a  will 
which  was  duly  probated  in  that  state.  By 
the  terms  of  the  will  all  the  property  of  the 
testator,  wherever  being,  was  left  to  his  wife 
"for  and  during  her  natural  life."  After  ter- 
mination of  this  life  estate,  one  half  of  the  in- 
come from  the  entire  property  was  directed  to 
be  paid  to  Mary,  the  daughter  of  James  Wayne 
Cuyler,  ^a  deceased  son  of  the  testator;  and 
the  other  half  of  such  Income  was  directed  to 
be  paid  to  Alice  H.  Cuyler,  the  mother  of  Mary 
and  widow  of  testator's  son,  so  long  as  she 
remained  such  widow.  Should  Alice  H.  mar- 
ry again,  $10,000  from  the  corpus  of  testator's 
estate  should  be  paid  to  her  in  lieu  of  the 
"income"  above  mentioned,  and  from  and  after 
such  marriage  the  whole  of  the  income  from 
the  rest  of  testator's  estate  should  be  paid  to 
Mary  so  long  as  she  should  live.  Should  she 
die  leaving  a  child  or  children,  or  the  repre- 
sentative of  children,  and  should  her  mother, 
Alice  H.  Cuyler,  be  living  and  unmarried,  the 
executors  were  directed  to  pay  to  her  out  of 
the  estate  of  the  testator  the  sum  of  $10,000, 
and*  to  divide  the  rest  of  the  estate  equally 
among  such  child  or  children  or  the  represen- 
tatives of  children  of  Mary,  the  daughter,  that 
may  be  living  at  the  time  of  her  .death. 
Should  she  die  without  leaving  child  or  chil- 
dren, or  the  representative  of  children,  leav- 
ing her  mother,  Alice  H.,  alive  and  unmarried, 
then  Alice  H.  should  receive  the  sum  of 
$10,000,  and  all  the  rest,  residue,  and  remain- 
der of  the  estate  should  go  to  the  heirs  at 
law  of  the  testator's  two  deceased  brothers, 
Bichard  B.  Cuyler  and  Telemon  Cuyler,  to  be 
equally  divided  among  them,  and  to  their  ex- 
ecutors, administrators,  and  assigns  forever. 
Should  Alice  H.  not  be  alive  or  should  she  be 
married  at  the  time  of  the  death  of  Mary,  and 
should  Mary  die  without  leaving  child  or  chil- 
dren or  the  representative  of  children,  all  of 
the  estate  of  the  testator  should  be  equally 
distributed  to  the  heirs  at  law  of  his  above- 
named  deceased  brothers.  By  a  codicil  Alice  H. 
was  nominated  as  coexecutrix  of  the  will. 

Only  one  of  the  nominated  executors  and 
Alice  H.,  executrix,  qualified.  The  executor 
subsequently  died,  leaving  Alice  H.  as  sole 
surviving  executrix.  The  first  life  estate  ter- 
minated at  the  death  of  the  testator's  widow 
on  June  29,  1885.  Mary,  the  daughter  of  Alice 
H.,  became  Mary  Edgerton  by  marriage;  and 
there  were  three  children,  the  issue  of  said 
marriage — Cecely,  a  daughter,  who  had  attain- 
ed majority  prior  to  June  14,  1911,  and  two 
sons,  Philip  and  Bowland,  who  died  unmarried 
before  said  date,  without  leaving  child  or  chil- 
dren. By  a  second  marriage  said  Mary  be- 
came McOeery,  and  the  issue  of  that  mar- 


riage on  June  14,  1911,  was  one  child,  Isabel, 
8  years  of  age.    Another  child  was  bom  after 
the  date  just  mentioned.     There  were  living 
also,  on  June  14,  1911,  one  daughter  and  grand- 
children and   great-grandchildren    of   the   two 
deceased    brothers    of    the    testator.     Of    the 
property  left  by  the  testator  there  were  cer- 
tain lands  in  Chatham  county,  Ga.  -  On  June 
14,  1911,  Alice  H.,  never  having  married  again, 
instituted  a  suit  in  the  superior  court  of  Chat- 
ham county,  Ga.,  in  her  individual  capacity  and 
as    sole    surviving    executrix.      Her    daughter 
Mary  and  such  of  her  children  as  were  then 
in  life,  and  the  descendants  above  mentioned 
of  the  testator's  two  deceased  brothers,  were 
named  as  parties  defendants.     All  of  tiie  de- 
fendants except  one,  being  nonresidents  of  the 
state,  were  served  by  publication,  and  guard- 
ians ad  litem  were  appointed  for  such  of  them 
as  were  minors,  and  they  accepted  the  appoint- 
ment and   served  as  such.     The  resident  de- 
fendant was  also  duly  served.    The  petition  al- 
leged  all   that  is   stated  above,  and  further: 
"Petitioner  shows  that  all  the  above  200  acres 
of  land   is    farming   lands,    and   unproductive, 
save  for  small  rentals;    that  some  40  acres 
of  said  tract  known  as  Cuyler  lots  Nos.  7  and  8 
became  part  of  the  city  of  Savannah  about  the 
year  1906,  l^nown  as  the  south  part  of  lot  8 
Kehoe  Ward,  the  north  part  lot  8  Oliver  Ward, 
and   all   of   lot  7    Oliver   Ward,   and   shortly 
thereafter  the  property  was  assessed  for  taxes 
upon  the  basis  of  city  lots;   and  that  petition- 
er, in  February,  1910,  paid  $1,013.92  dty  taxes 
for  the  years  1907  and  19(^,  and,  having  got- 
ten  the   assessment   reduced,   your   petitioner 
thereafter  has  been  compelled  to  pay  in  the 
neighborhood  of  $325.25  annually  aa  city  taxes 
on  this  property,  not  to  mention  the  state  and 
county  taxes,  $93.72  annually;    and  your  peti- 
tioner avers  that  the  income  from  said  land, 
amounting  to  less  than  $100  annually,  is  whol- 
ly insufficient  to  pay  the  taxes,  and  that  peti- 
tioner has  been  compelled  to  pay  the  taxes  out 
of  her  own  pocket,  and  the  estate  is  now  due 
her  upon  the  item  of  taxes  alone  $3,500,  and 
said  items  will  increase  indefinitely  unless  this 
honorable  court  afford  some  relief  to  petition- 
er.    Petitioner  shows  that  an  offer  has  been 
made  to  buy  these  40  acres,  also  one  of  the 
swamp  lots,  the  north  15  acres  of  lot  26,  at 
$150  per  acre  or  $2,250;   and  other  offers  will 
be  made,  these  40  acres  known  as  the  south 
part  of  lot  8  Kehoe  Ward,  the  north  part  of 
8  Oliver  Ward,  and  all  of  lot  7  Oliver  Ward, 
for   the   sum   of  $22,500,   of  which   $5,000   i$« 
cash,  balance  payable  -in  one,  two,  tlTree,  and 
four  years  at  5  per  cent,  per  annum.     And 
your   petitiolier  Is   advised   and  believes   that 
this  would  be  a  good  sale  for  the  property; 
and  she  desires  to  sell  from  time  to  time  all 
of  said  property  and  make  title  to  the  same 
in  order  to  reimburse  herself,  and  in  order  that 
the  balance  of  the  purchase  price  may  be  pre- 
served and  distributed  in  accordance  with  the 
will  of  John  M.  Cuyler,  it  being  manifestly  to 
the  best  interest  of  all  concerned  that  this  be 
done."    The  prayer  was:    "That  the  executrix 
be  authorized  to  sell  the  said  tract  of  about  40 
acres,  formerly  known  as  7  and  8  Cuyler  lots, 
and  that  she  be  authorized  to  execute  and  de- 
liver a  deed  to  the  purchaser  as  above  stated; 
that  the  proceeds  of  the  sale  be  applied  to  re- 
pay her  for  her  advances;   that  the  surplus  be 
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turned  over  to  her  as  executrix  under  the  laws 
of  Georgia  goyerning  the  distribution  of  funds 
to  foreign  executors,  or  upon  such  terms  as  to 
the  court  may  seem  proper.'* 

The  defendants  appeared  and  demurred  to 
the  petition,  on  the  following  grounds:  (1) 
That  said  petition  sets  forth  no  cause  of  ac- 
tion. (2)  That,  from  an  examination  of  the 
will  exhibited  with  said  petition,  it  appears 
that  the  executrix  under  said  will  is  not  cloth- 
ed with  any  trust  in  relation  to  the .  title  to 
said  lands,  and  without  being  so  dothed  is  with- 
out power  to  institute  proceedings  for  the  sale 
of  said  land.  (3)  That  said  petition  shows  no 
facts  that  would  authorize  the  payment  of  tax- 
es out  of  the  fun^  arising  from  said  sale,  in 
the  event  that  said  sale  can  be  made."  The 
demurrer  was  overruled.  The  answer  admitted 
all  of  the  allegations  of  the  petition,  and  added 
the  following:  "Further  answering  said  peti- 
tion, your  defendants  show  unto  the  court  that, 
while  they  admit  the  facts  shown  in  said  peti- 
tion and  that  they  are  all  of  the  parties  inter- 
ested under  said  will,  they  deny  that  the  said 
plaintififs  and  particularly  that  the  said  execu- 
trix has  any  right  or  power  to  bring  about  the 
sale  of  the  said  property;  for  it  wiU  be  seen 
from  an  examination  of  the  will  in  said  case 
that  said  executrix  is  not  clothed  with  any 
trust  in  relation  to  the  title  of  said  lands,  and 
consequently  said  executrix  cannot  have  or 
maintain  said  proceedings." 

At  the  time  of  filing  the  suit  the  plaintiff 
also  filed  in  the  court  a  copy  of  fhe  probated 
will  of  the  testator  andjthe  proceedings  there- 
on in  the  surrogate's  "court  of  New  Jersey, 
dvly  exemplified  under  the  act  of  Congress. 
On  the  trial  the  jury  returned  the  verdict: 
"We,  the  jury,  find  in  favor  of  the  contentions 
of  plaintiff."  On  the  verdict  so  rendered  the 
court  entered  the  following  decree:  **Where- 
upon  it  is  considered,  ordered,  and  adjudged 
that  the  prayers  of  said  petition  be  and  the 
same  are  hereby  granted.  (1)  That  Alice 
Cuyler,  executrix,  of  the  estate  of  John  M. 
Cuyler,  be  and  she  is  hereby  directed  to  make, 
execute,  and  deliver  a  deed  conveying  in  f6« 
simple,  unto  Collins  Brothers  Company  and 
their  assigns,-  at  and  for  the  sum  and  price  of 
$550  per  acre  for  40  acres,  more  or  less,  being 
approximately  twenty-two  thousand  five  hun- 
dred dollars  ($22,500),  with  interest  thereon 
from  October  19,  1011,  at  the  rate  of  five  per 
cent.  (5%)  per  annum,  those  forty  acres  (40), 
more  or  less,  of  land  situate,  lying,  and  being 
in  the  county  of  Chatham,  and  known  upon  the 
map  or  plan  of  the  city  of  Savannah  as  the 
soath  part  of  lot  8  Kehoe  Ward,  and  the  north 
part  of  lot  8  Oliver  Ward,  and  all  of  lot  7 
Oliver  Ward;  said  land  being  more  fully  de- 
scribed in  the  petition  in  this  case,  reference 
to  the  same  being  hereby  made.** 

The  Myers  Park  Place  Corporation,  as  re- 
mote grantee  of  Alice  H.  Cuyler,  executrix  of 
the  will  of  John  M.  Cuyler,  deceased,  instituted 
an  equitable  action  in  the  superior  court  of 
Cniatham  county,  against  George  H.  Penton 
and  AHce  H.  Cuyler  as  executrix,  for  specific 
performance  of  a  contract  for  the  sale  of  two 


certain  lots  of  land  in  a  subdivision  of  Cuyler 
lot  No.  7  in  Oliver  Ward,  which  plaintiffs  had 
contracted  to  sell  to  said  Penton,  and  to  settle 
plaintiff's  rights  as  against  the  estate  of  the 
testator.  Penton  raised  two  objections  to  the 
grant  of  the  relief  prayed  against  him:  (1) 
That  the  testator  did  nbt  have  a  deed  to  said 
lot  No.  7,  and  that  the  estate  did  not  have  any 
title  to  said  lot  which  the  executrix  could  con- 
vey; (2)  that  the  court  decreeing  the  sale  of 
the  land  was  without  jurisdiction  to  render  the 
decree,  and  consequently  the  sale  did  not  di- 
vest the  title  of  all  persons  who  might  be  in- 
terested under  the  will. 

The  case  was  submitted  to  the  judge  for  de- 
cision without  a  jury,  upon  an  agreed  state- 
ment of  facta,  and  judgment  was  rendered  for 
the  plaintiff.  The  defendant  excepted.  So  far 
as  necessary  to  be  stated,  the  agreed  facts  are 
aa  follows:  There  could  not  be  found  of  rec- 
ord any  deed  to  the  testator  conveying  said  lot 
No.  7,  but  that  lot  was  included  in  the  property 
claimed  by  the  widow  of  the  testator  as  part 
of  the  estate  of  the  latter,  when  she  died  in 
1885.  Shortly  before  her  death  she  turned  the 
property  over  to  certain  persons  to  manage  it 
as  agents  of  the  testator's  estate.  Subsequent- 
ly the  rjppresentatives  of  the  testator's  estate 
took  actual  possession  of  all  of  lot  No.  7,  with 
other  property  of  the  testator,  and  maintidned 
such  possession  openly,  notoriously,  exclusive- 
ly, and  continuously  for  a  period  of  more  than 
20  years  before  June  14,  1911.  Upon  the 
foregoing  statement  of  facts  we  rule  as  fol- 
lows: 

1.  On  the  basis  of  the  agreed  statement  of 
facts,  the  trial  judge  was  authorized  to  find 
that  the  estate  of  the  testator  had  a  valid  pre- 
scriptive title  to  the  land  specified  in  the  con- 
tract that  was  the  basis  of  the  suit  for  specific 
performance. 

2.  The  court  of  equi^  had  jurisdiction  to  en- 
tertain the  suit  for  leave  to  sell  the  land  and 
the  decree  ordering  the  sale  was  valid  and 
binding  upon  all  persons  who  might  take  under 
the  will.  Cooney  v.  Walton,  151  Ga.  — ,  106 
S.  E.  107;  Donaldson  v.  Donaldson,  161  Ga. 
— ,  106  S.  B.  172. 

8.  The  evidence  submitted  by  agreed  state- 
ment of  facts  was  sufficient  to  authorise  the 
decree  for  specific  performance. 

Error  from  Superior  Oonrt»  Ghatham  Goun- 
ty;    P.  W.  Meldrim,  Judge. 

Suit  by  the  Myers  Park  Place  Corporation 
against  G^rge  H.  Penton  and  Alice  H.  Cuy- 
ler, executrix,  for  spedflc  performance. 
Judgment  for  plaintiff,  and  G.  H.  Penton 
brings  error.    Affirmed. 

Geo.  H.  Richter,  of  Sayannali,  for  plaintlfD 
In  error. 

W.  W.  Gordon  and  E.  S.  Elliott,  both  of 
Savannah,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justice^  concur. 
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POWELL  et  al.  v.  STATE.    (No.  2588.) 
(Supreme  Court  of  Georgia.    Sept  15»  1021.) 

(Syllahu9  hy  the  OourU) 

I.  Appeal  and  error  ^=>I5— >Twp  defesdaata^ 
ailjudged  gulKy  of  oontempt,  may  bring  Joint 
biii  of  exoeptiona  on  one  writ  of  error. 
Where  a  rule  niai  for  contempt  of  court 
was  brought  against  two  defendants  jointly, 
and  they  made  a  joint  answer  thereto  and 
were  tried  together,  and  the  judge,  sitting  both 
as  a  court  and  jury,  after  hearing  evidence 
rendered  two  separate  judgments,  in  one  of 
which  he  adjudged  one  of  the  defendants  to  be 
in  contempt  of  court  and  sentenced  him  to  pay 
$100  and  to  serve  20  days  in  jail,  and  in  the 
other  he  adjudged  the  other  defendant  to  be  in 
contempt  of  court  and  sentenced  him  to  pay 
$100,  the  two  defendants  in  these  circumstanc- 
es may  bring  a  joint  bill  of  exceptions  from 
such  judgment  to  the  court  having  jurisdiction 
thereof.  Nothing  in  the  foregoing  ruling  is  to 
be  construed  as  preventing  each  of  the  de- 
fendants from  excepting  to  the  judgment  in 
his  own  case. 


2.  Contompi  ig   '11    City  oourt  of  IMiller  ooun- 
ty  had  authority  to  punish  for  contempt. 

Conceding,  withoat  deciding,  that  the  city 
oourt  of  Miller  county  "has  no  inherent  power 
to  define  contempts  of  court,"  still  under  sec- 
tion 4643  of  the  Civil  Code  of  1910  the  city 
court  of  Miller  county  has  authority  to  issue 
attachments  and  inflict  summary  punishment 
for  contempt  of  court  in  the  circumstances 
enumerated  in  the  second  question  propounded 
by  the  Court  of  Appeals,  and  which  is  an- 
swered in  the  second  division  of  the  opinion. 

• 

Certlfled  Qnestiona  frcnn  Court  of  Appeals. 

Contempt  proceeding  by  the  State  against 
H.  C.  Powell  and  another.  From  judgments 
adjudging  them  guilty  of  contempt,  the  de- 
fendants took  exceptions  to  the  Court  of  Ap- 
peals, which  certified  questions  to  Supreme 
Court    Questions  answered. 

G.  B.  Cowart  of  Colqulttr  Benton  Odom, 
of  Newton,  and  B.  B.  Cox,  of  Camilla,  for 
plaintiffs  in  error* 

N.  U  Stapleton,  Sol.»  of  Colquitt,  for  the 
State. 

HILIi,  J.  1.  The  C6urt  of  Appeals  request- 
ed instructions  upon  the  following  questions, 
a  determination  of  which  is  necessary  for  a 
decision  of  this  case: 

"(1)  A  rule  nisi  for  contempt  of  court  was 
brought  against  two  defendants  jointly;  they 
made  a.  joint  answer  thereto,  and  were  tried 
together.  After  hearing  evidence,  the  judge, 
who  was  sitting  both  as  court  and  jury,  ren- 
dered two  separate  written  findings  and  judg- 
ments. In  one  he  adjudged  one  of  the  defend- 
ants to  be  in  contempt  of  court,  and  sentenced 
him  fo. pay  $100  and  to  serve  20  days  in  jail; 
and  in  the  other  he  adjudged  the  other  defend- 
ant to  be  in  contempt  of  court  and  sentenced 
him  to  pay  $100.     Under  these  circumstances. 


can  the  two  defendants  bring  a  Joint  bill  of 
exceptions  to  this  court? 

"(2)  If  the  above  question  is  answered  in 
the  affirmatiTe,  then  an  answer  is  requested  to 
the  following  question:  Several  criminal  cases 
against  Bewey  Powell  and  Frank  Heard  were 
pending  in  the  city  court  of  Miller  county,  and 
Blisha  Roland  had  been  subpoenaed  to  attend 
at  a  certain  specified  term  of  the  court  as  a 
witness  for  the  state  in  those  cases.  The  wit- 
ness Roland  lived  in  Early  county.  Upon  the 
hearing  of  the  contempt  proceedings  the  evi- 
dence for  the  state  showed  that  after  the  wit- 
ness Roland  had  been  subpoenaed,  but  before 
he  had  appeared  at  court,  the  fathers  of  Dewey 
Powell  and  Frank  Heard  saw  him  in  Early 
county  and  endeavored  to  bribe  him  to  leave 
the  state,  and  not  to  appear  and  testify  against 
their  sons  in  the  city  court  of  Miller  county. 
There  was  also  evidence  which  authorized  a 
finding  that  the  father  of  Dewey  PoweU,  while 
the  above-mentioned  cases  were  pending  in  the 
city  court  of  Miller  county,  and  after  the  wit- 
ness Roland  had  been  subpoenaed  as  a  witness 
therein,  and  before  he  had  appeared  at  oourt, 
endeavored  in  the  county  of  Miller  to  bribe 
another  person  to  prevent  Ae  witness  Roland 
from  attending  court  as  a  witness  against  his 
son.  Conceding  that  the  city  court  of  Miller 
county  has  no  inherent  power  to  define  con- 
tempts of  court,  and  is  limited  to  those  set 
out  in  section  4643  of  the  -Civil  Code  of  1910 
(Hewitt  ▼.  State,  12  Ga.  App.  168,  76  S.  E. 
1054),  has  'that  court  authority,  under  the 
foregoing  circumstances,  to  punish  the  fathers 
of  Dewey  Powell  and  Frank  Heard,  or  either 
of  them,  for  a  contempt  of  court?** 

[1]  L     The  first  question  propounded  by 
the  Court  oif  Appeals  must  be  answered  in 
the  afilrmative.     Undoubtedly  eadi  one  of 
the  defendants  bad  the  right  to  except  to 
the  judgment  rendered  against  him  separate* 
ly,  but  the  two  defendants  can  brin^  a  Joint 
biU  of  exceptions  to  review  the  judgments  by 
one  writ  of  error.     The  case  of  Futch  v. 
Mathis,  148  Ga.  658,  97  S.  E.  516,  was  where 
two  separate  actions  were  brought  against 
two  defendants,  and  by  agreement  of  coun- 
sel they  were  consolidated  and  tried  as  one 
case,  and  separate  verdicts  and  judgments 
were  rendered  in  each  case  in  favor  of  the 
plaintiffB.     By  agreonent  of  counsd  repre- 
senting both   suits,  motions  for  new    trial 
were  consolidated  and  heard  as  one  motion 
upon  one  record,  and  there  was  but  one  judg- 
ment overruling  the  two  motions,  and  but  <Hie 
bill  of  -exceptions  was  brought  to  this  court. 
It  was  held  in  that  case  that  each  of  the 
defendants  had  the  right  to  except  to  the 
overruling  of  the  motion  for  new   trial  in 
his  own  case.    But  it  was  further  held  that 
the  consolidation  of  the  two  motions  for  new 
trial,  and  the  overruling  of  the  motions  in 
one  judgment,   did   not  authorize  the   two 
defendants  to  unite  in  one  bill  of  exceptions 
to  review  Judgments  in  two  distinct   cases 
by  one  writ  of  error.    The  writ  of  error  in 
that  case  was  dismissed,  because  this  court 
was  of  the  opinion  that  there  was  no  provision 
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of  law  for  sucfa  procedure,  and  that  the  Su- 
preme Court  was  without  Jurisdiction  to  en- 
tertain  such  bill  of  exceptions.  The  follow- 
ing cases  were  cited  in  support  of  that  view: 
Western  Assurance  Go.  y.  Way,  98  Ga.  74©^ 
27  S.  E.  167;  Center  v.  Fickett  Paper  Co., 
117  6a.  222,  43  S.  E.  498;  Dickey  v.  State, 
101  Ga.  572,  28  S.  E.  980;  Averitt  y.  Simp- 
son, 147  Ga.  352,  &1  S.  B.  242;  Gutter  y. 
Central  Bank,  etc,  147  Ga.  754,  95  S.  E.  285. 
And  see,  also,  to  the  same  effect.  Walker  y. 
CSonn,  112  Ga.  314,  87  S.  B.  403;  Erwln  y. 
Ennis,  104  Ga.  861,  31  S.  E.  444;  Bates  y. 
Harris,  112  Ga.  32,  34,  37  S.  B.  105;  Wells 
▼.  Coker  Banking  Co.,  113  Ga.  857,  89  S.  B. 
298;  Puryin  v.  Perst's  Sons  4b  Co.,  114  Ga. 
e89,  40  S.  B.  723;  Cole  y.  Stanley,  118  Ga. 
260,  45  S.  B.  282;  Valdosta  Guano  Co.  y. 
Hart,  119  Ga.  909,  47  S.  E.  212. 

In  the  cases  dted  in  support  of  the  Futch 
Case,  supra,  and  like  cases,  there  were  two 
cases  to  be  tried,  but  by  agreement  or  order 
consolidating  the  two  cases  they  were  tried 
as  one ;  and  in  the  case  of  Brown  y.  L.  &  N. 
R.  Co.,  117  Ga.  222,  43  S.  B.  498,  this  court 
beld  that  an  order  passed  upon  agreement 
of  counsel  that  two  suits,  each  based  solely 
upon  a  common-law  cause  of  action  in  fayor 
of  different  plaintiffs  and  against  the  same 
defendants,  did  not  haye  the  effect  to  merge 
the  two  cases  into  one,  but  the  effect  of  such 
order  was  to  proyide  simply  that  the  suits 
Should  be  consolidated  only  to  the  extent  of 
b^ng  tried  together.  But  in  the  present 
case  it  appears  that  there  was  but  one  rule 
nisi  against  the  defendants  jointly  for  con- 
tempt; and  while  there  were  two  separate 
Judgments  by  the  Judge,  sitting  both  as  court 
and  Jury,  the  judgment  was  tbe  same  in  each 
case,  except  as  to  the  decree  of  punishment 
Inflicted  upon  each  defendant,  which  was 
different.  So  that  the  present  case  is  distin- 
guishable f^om  the  Futch  Case,  and  those 
upon  whidi  it  was  based,  and  similar  cases, 
in  that  there  w^e  two  cases  really,  and 
Judgments  entered  in  those  cases;  whereas 
there  was  but  <Mte  case  tried  in  the  present 
instance.  This  being  so,  we  think  that  a 
single  bill  of  exceptions  Will  lie  in  the  case 
under  consideration,  and  that  the  court  in 
which  the  bill  of  exceptions  is  pending  has 
Jurisdiction  to  determine  the  same. 

[2]  2.  Conceding,  without  deciding,  that 
the  dty  court  of  Miller  county  '*has  no  in- 
herent power  to  define  contempts  of  court,'' 
we  will  consider  whether  that  court  has  pow- 
er to  punish  for  contempts,  under  Ciyil  Code 
(1910)  I  4043.    That  section  is  as  foUows : 

'The  power's  of  the  seyeral  courts  of  this 
state  to  issue  attachments  and  inflict  summary 
punishment  for  contempt  of  court  shall  not 
extend  to  any  cases,  except  the  misbehavior 
of  any  person  or  persons  in  the  pressnee  of 
said  courts  or  so  near  thereto  as  to  obstruct 
the  administration  of  justice,  misbehayior  of 
any  of  the  officers  of  said  courts  in  their  of- 
ficial transactions,  and  the  disobedience  or  re- 
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fsistance  by  any  officer  of  said  courts,  party, 
juror,  witness,  or  other  person  or  persons  to 
any  lawfnl  writ,  process,  order,  rule,  decree, 
or  command  of  the  said  cottrts,"  etc. 

The  latter  part  of  the  same  action  pro- 
yides  that— 

**The  disobedience  or  resistance  of  any  officer 
of  said  courts,  party,  juror,  witness,  or  other 
person  or  persons  to  any  lawful  u>rit,  prooeee^ 
order,  rule,  decree,  or  eommond  of  the  said 
courts**  (italics  oors),  shall  be  a  contempt  of 
court. 

From  the  statement  of  facts  contained  in 
the  second  question  propounded  by  the  Court 
of  Appeals,  we  think  it  Is  clear  that  the  fa- 
thers of  the  boys  indicted  were  not  "disobedi- 
ent" to,  but  did,  under  the  above  section  of 
the  Code,  "resist,"  the  lawful  writ  of  the 
court  The  word  **resist"  here  no  doubt  was 
used  by  the  Legislature  in  its  ordinary  and 
usual  signiflcatioii.  The  word  "resist"  is 
defined  in  the  Standard  Dictionary  as  fol- 
lows: 

'^ooppose,  strive  against,  or  obstruct;   ♦  ♦   • 
to  bring  to  naught,  to  baffle,"  etc 

And  the  conduct  of  the  contemners  in  this 
case  falls  within  practically  all  of  the  de- 
scriptive terms  contained  in  this  definition. 
The  bribing  or  attempting  to  bribe  the  wit- 
ness who  had  been  subpoenaed  to  appear 
against  the  sons  of  the  respondent  was  op- 
posing, striving  against,  or  attempting  to 
obstruct  the  processes  of  the  court,  and  was 
intended  to  bring  to  naught  and  baffle  such 
processes  of  the  court,  and  therefore,  in 
every  respect,  falls  within  the  meaning  given 
by  the  lexicographers  to  the  word  "resist" 
as  contained  in  section  4643  of  the  Civil 
Code  of  1910,  and  should  be  given  the  mean- 
ing here  ascribed  to  it  in  view  of  the  con- 
text of  the  statute,  though  it  would  not  nec- 
essarily be  applicable  to  the  term  "resist" 
as  used  to  Penal  Code  (1910)  {  311,  because 
there  the  act  of  resisting  contemplated  and 
denounced  as  criminal  is  one  committed  while 
the  officer  is  in  the  act  of  executing  or  at- 
tempting to  execute  some  process  of  the 
court.  We  think,  therefore,  that  the  dty 
court  of  Miller  county  has  authority,  under 
the  circumstances  detailed  in  question  2, 
to  issue  attachments  and  inflict  summary 
punishment  upon  the  fathers  of  Dewey  Pow- 
ell and  Frank  Heard,  or  either  of  them,  for 
a  contempt  of  court  under  Ciyil  Code,  | 
4643,  on  the  ground  that  they  bribed  or  at- 
tempted to  bribe  the  witness  from  attending 
court  in  obedience  to  the  subpoena. 

We  do  not  think,  however,  that  the  mere 
effort  to  secure  the  services  of  a  third  person 
to  induce  the  witness  not  to  attend,  where 
there  is  nothing  to  show  that  this  effort  to 
secure  such  services  resulted  in  an  effort 
upon  the  part  of  the  third  person  to  bribe 
the  witness,  would  of  itself  constitute  a  con- 
tempt within  the  meaning  of  this  statute 
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We    think,   therefore,   the   second   question  ]  2.  Appeal  and  error  ^=:9l078(i)— Assignments, 


propounded  by  the  Ootirt  of  Appeals  must 
likewise  be  answered  in  the  affirmative,  ex- 
cept as  to  the  conduct  of  one  of  the  con- 
temnors  in  endeavoring  to  bribe  a  third  per- 
son to  prevent  the  witness  Roland  from  at- 
tending court  as  a  witness  against  the  re- 
spondents' sons,  which  would  not  be  a  con- 
tempt of  court,  as  indicated  above. 
All  the  Justices  concur. 


(152  Ga.  97) 

ROBERTS  V.  ROWELL  et  at.    (No.  2258.) 
(Supreme  Court  of  Georgia.    Sept.  24,  1921.) 


(Syllabus  by  th^^  Court.) 

Appeal  and  error  ^s^SBd^No  review  of  evi 
dence,  unless  properly  briefed. 

There  being  no  bona  fide  effort  to  brief  the    of  thV acrori919  provides:"  •'WheD^one-f'ourth 

of  the  registered  qualified  voters  of  a  school 


not  referred  to  in  brief,  treated  as  afiandoned. 

Assignments  of  error,  to  which  no  refer- 
ence is  made  in  the  brief  of  the  plaintiff  in  er- 
ror, will  be  treated  as  abandoned. 

3.  Schools  and  school  districts  ^=:99t— Statute 
providing  for  electron  for  issuance  of  bonds 
for  consolidated  district  held  valid. 

It  is  contended  that  the  act  under  which 
the  election  was  held  is  illegal  and  void,  and 
that  the  bends  cannot  be  validated,  for  the  rea- 
sons: (a)  Said  act  does  not  provide  how  or 
in  what  manner  money  to  pay  off  the  bonds 
shall  be  raised;  (b)  said  act  does  not  specify 
the  property  upon  which  nor  the  territory  with- 
in which  a  tax  for  that  purpose  shall  be  levied; 
(c)  said  act  does  not  vest  in  any  person  or 
persons  authority  to  issue,  sell,  and  dispose 
of  the  bonds,  nor  to  levy  and  collect  a  tax  for 
their  liquidation.  This  contention  appears  to 
be  without  merit,  upon  consideration  of  the 
act  of  1919  (Acts  1919,  pp.  288,  349),  known 
as  the   "Code  of  School  Laws.'*     Section  143 


evidence  in  the  case,  the  so-caUed  brief  of  evi- 
dence being  largely  composed  of  objections  to 


district,    consolidated    district,    or    county,    in 


evidence  and  the  argument  of  counsel  thereon,    which  a  local  tax   is  now  or  may   hereafter 

.    .  'be  levied  for  school  purposes,  or  of  a  district 

in  a  county  now  levying  a  local  tax,  shall  be 
filed  with  the  board  of  trustees,  or  board  of 
education  of  such  a  school  district,  consolidated 
district  or  county,  a  petition  asking  for  an 
election  for  the  purpose  of  determining  wheth- 
er or  not  bonds  shall  be  issued  for  the  purpose 
of   building  and   equipping  a   school  house  or 


colloquies  between  counsel  and  between  counsel 
and  the  court,  and  various  statements  of  the 
court  in  ruling  on  the  admissibility  of  evidence, 
such  document  will  not  be  considered  as  a  brief 
of  evidence.  Accordingly,  this  court  will  not 
review  the  evidence,  and,  as  no  question  is  pre- 
sented by  the  bill  of  exceptions  which  can  be 
intelligently  considered  and  passed  upon  with 


out   reference   to   the   evidence,  the  judgment    houses   for   said    school   district,    consolidated 


below  must  be  afi^rmed.    Bishop  v.  Brown,  138 
Ga.  738,  75  S.  E.  1119,  and  citations. 

Error  from  Superior  Court,  Haralson 
County;  F.  A.  Irwin,  Judge. 

Action  between  G.  M.  Roberts  and  J.  A. 
Rowell  and  others.  From  an  adverse  Judg- 
ment, the  former  brings  error.    Affirmed. 

Lloyd  Thomas,  of  Tallapoosa,  and  J.  S. 
Eidwards,  of  Buchanan,  for  plaintiff  in  error. 

Eugene  Spradlin,  of  CarroUton,  M.  J.  Head, 
of  Tallapoosa,  and  W.  P.  Robinson  and  Price 
ETdwards,  both  of  Buchanan,  for  defendants 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(152  Qa.  76) 

DAVIS  at  al.  v.  ORLAND  CONSOU  SCHOOL 
DIST.  et  al.     (No.  2216.) 

(Supreme  Court  of  Georgia.     Sept.  15,  1921.) 

(SyllabuM  by  the  Court.) 

1.  Schools  and  school  districts  ^=>97(4i/2)— 
Demurrer  to  petition  to  validate  school  bonds 
heM  properly  overruled. 

The  court  did  not  err  in  overruling  the 
demurrer  filed  by  the  interveners  to  the  amend- 
ed petition  and  answer. 


district  or  county,  the  required  number  of 
petitioners  to  be  determined  by  the  said  board 
of  trustees,  or  board  of  education,  it  shall  be 
the  duty  of  said  board  of  trustees,  or  board  of 
education,  to  fix  the  amount,  denomination, 
rate  of  interest,  and  dates  when  due,  and  call 
such  election  in  terms  of  law  now  provided  for 
a  county  issue  of  bonds.  «  •  •  The  said 
board  of  trustees,  or  board  of  education,  in 
case  the  election  is  for  a  bond  issue,  shall  fol- 
low the  law  as  required  of  county  authorities 
as  embodied  in  section  440  et  seq.  of  the  Code 
of  1914,  volume  1,  in  the  issue  thereof."  Sec- 
tion 442  of  Civil  Code  of  1910  provides:  "When 
said  notice  is  given  and  said  election  held  in 
accordance  with  the  preceding  section,  if  the 
requisite  two  thirds  of  the  voters  of  the  coun- 
ty, municipality,  or  division  at  said  election 
vote  for  bonds,  then  the  authority  to  issue  the 
bonds  in  accordance  with  paragraphs  1  and  2, 
section  7,  article  7  of  the  Constitution  is  here- 
by given  to  the  proper  officers  of  said  coimty, 
municipality,  or  division."  Section  146  of  the 
act  of  1919  provides:  'The  county  authorities, 
in  levying  and  assessing  taxes  for  the  purpose 
of  paying  the  interest  and  returning  and  pay- 
ing off  said  bonds  shall,  in  the  event  that  the 
entire  county  is  not  embraced  within  the  area 
or  territory  in  which  said  election  is  held,  levy 
and  assess  such  taxes  only  against  the  prop- 
erty located  within  the  area  or  territory  within 
which  said  election  is  held.  For  the  purpose 
of  taking  care  of  the  expense  of  these  bonds 
for  districts,  consolidated  districts,  or  county, 
the  board  of  trustees  or  board  of  educatioa 
shall  recommend  and  the  board  of  commission- 
ers shall  levy  a  tax  not  to  exceed  ^re  mills  on 


^s»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  ladexea 
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the    school    district,    consolidated    district,    or 
county,  as  the  case  may  be.** 

I.  Schools  and  sohooi  districts  ^=997(4)— Bur- 
don  on  parsons  attaolcing  validity  of  school 
bonds  to  show  proper  petition  was  not  pre- 
sentBd. 

It  is  contended  that  there  is  no  eyidence 
of  the  fact  that  one  fourth  of  the  qualified  vot- 
ers petitioned  the  Board  of  Trustees  to  call  the 
election  for  bonds.  After  such  election  has  been 
held  the  burden  is  apon  those  attacking  its  va- 
lidity to  show  that  a  proper  petition  was  not 
presented,  and  interveners  in  this  case  failed  to 
establish  their  contention.  Wilson  v.  Dunn, 
143  Ga.  361,  85  S.  B.  198;  Bay  v.  Swain,  148 
Ga.  208  (2),  96  S.  E.  209. 

5.  Appeal  and  error  ^s:^  1 078  (4) —Schools  and 
school  dist riots  ^=s>97(4i/2)--Evideno8  as  to 
vote  on  Issuance  of  bonds  held  suffldent  to 
support  Judgment  of  validation;  assignment 
as  to  evidenoe  oonsldered  abandoned. 

The  evidence  submitted  to  the  court  as  to 
whether  or  not  there  was  the  requisite  number 
of  qualified  votes  in  favor  of  the  issuance  of 
bonds  is,  without  contradiction,  to  the  effect 
that  there  were  112  registered  qualified  voters 
in  the  district,  that  68  voted  in  favor  of  bonds, 
and  3  voted  against  bonds.  This  evidence  was 
sufficient  to  support  the  judgment  of  validation, 
(a)  Some  of  this  evidence  was  objected  to, 
and  error  was  assigned  on  its  admission;  but 
there  is  no  reference  in  the  brief  of  plaintiff  in 
error  to  these  assignments  of  error,  and  ac- 
cordingly they  will  be  considered  as  abandoned. 

6.  Schools  and  school  districts  ^=»97(7)— It  is 
no  reason  for  Invalidating  bonds  that  they  are 
dated  prior  to  date  of  election. 

Where  an  «iJection  is  held  on  the  question 
of  issuing  bonds,  as  in  the  present  case,  on 
the  9th  day  of  a  given  month,  and  it  is  propos- 
ed that  such  bonds,  if  issued,  are  to  be  dated 
on  the  1st  day  of  the  same  month,  and  shall 
bear  interest  from  date  at  the  rate  of  6  per 
cent  per  annum,  and  are  to  be  paid  off  within 
30  years,  the  ftict  that  the  bonds  bear  date 
eight  days  previous  to  the  date  of  the  election 
affords  no  reason  why  said  bonds  should  not 
be  validated. 

7.  Schools  and  sohooi  districts  ^=>97(4(/2)— 
Provision  for  payment  of  bonds  nnneoeesary 
before  appiloation  f^ir  validation. 

Where  an  election  for  bonds  was  held  on 
the  9th  day  of  July,  1920,  and  it  is  proposed 
that  all  of  said  bondls  shall  be  paid  off  and  re- 
tired on  the  1st  day  of  July,  1950,  the  fact  that 
said  bonds  are  dated  July   1,   1920,   will  not 
make  said  bonds  void  on  the  ground  that  their 
issuance  Is  not  in  conformity  with  paragraph 
2,   f  7,  art.  7,  of  the  Constitution  of  Georgia 
(Civ.  Code  1910,  i  6564),  which  provides  as 
follows:    "Any  county,  municipal  corporation, 
or  political  division  of  this  state,  which  shall 
incur  any  bonded  indebtedness  under  the  pro- 
visions of  this  Constitution,  shall,  at  or  before 
the  time  of  so  doing,  provide  for  the  assess- 
ment and  collection  of  an  annual  tax,  sufficient 
in  amount  to  pay  the  principal  and  interest  of 
said  debt  within  thirty  years  from  the  date  of 
the  incurring  of  said  indebtedness."    It  is  not 
oecessary  under  the  Constitution  that  provision  I 


made  until  "at  or  before*'  the  liability  is  cre- 
ated, and  such  provision  need  not  be  made 
before  the  application  for  validation.  Epplng 
V.  City  of  Columbus,  117  Ga.  263  (12). 

8.  Assignment  of  error— Abandonment. 

All  other  assignments  of  error  not  specific- 
ally dealt  with  are  either  abandoned  or  are 
without  merit. 

Error  from  Superior  Court,  Treutlen  Coun- 
ty; E.  D.  Graham,  Judge. 

Petition  by  the  Solicitor  General  of  the 
Oconee  Circuit,  seeing  validation  of  bonds 
proposed  to  be  issued  by  the  Orland  Con- 
solidated School  District,  in  which  A.  R. 
Davis  and  others  intervened.  There  was  a 
judgment  validating  the  bonds,  and  inter- 
veners bring  error.    AfBrmed. 

The  solicitor  general  of  the  Oconee  cir- 
cuit filed  a  petition  seeking  the  validation 
of  bonds  to  the  value  of  $20,000,  proposed  to 
be  Issued  by  Orland  consolidated  school 
district,  Treutlen  county,  the  proceeds  to  be 
used  for  the  purpose  of  building  and  equii)- 
ping  a  schoolhouse  in  said  district.  The 
petition  recited  that  a  petition  bearing  the 
signatures  of  more  than  one-fourth  of  the 
registered  qualified  voters  of  the  district,  re- 
questing that  an  election  be  held  to  deter- 
mine whether  the  bonds  should  be  issued, 
was  presented  to  the  board  of  trustees  of 
said  school  district;  that  the  board  provid- 
ed by  proper  resolution  for  the  holding  of 
the  Section,  and  caused  notice  to  be  publish- 
ed in  the  newspaper  in  which  the  advertise- 
ments of  the  sheriff  of  the  county  are  car- 
ried, in  full  compliance  with  the  law  relat- 
ing thereto ;  that  the  election  was  duly  held ; 
that  the  returns  and  tally  sheets  of  said 
election,  properly  certified  and  presented  to 
the  board  of  trustees,  showed  that,  of  the 
112  registered  qualified  voters  in  said  dis- 
trict, 68  of  71  ballots  cast  in  said  election 
were  favorable  to  the  issuance  of  the  bonds ; 
that  this  number  constituted  a  majority  of 
the  registered  voters  in  said  district,  and 
more  than  two-thirds  of  the  total  number 
of  votes  polled;  that  said  board  of  trustees 
had  in  writing  personally  notified  the  solicit- 
or general  of  the  facts  above  stated,  and 
that  the  petition  for  validation  was  filed 
within  20  days  from  the  date  of  the  service 
of  such  notice.  An  answer  was  filed  by  Or- 
land consolidated  school  district,  which  ad- 
mitted all  the  allegations  of  the  petition  for 
validation,  and  averred  that  the  district  had 
no  outstanding  bonded  indebtedness,  that 
the  total  assessed  value  of  property  in  the 
district  amounted  to  $326,117,  and  that  the 
proposed  issue  of  bonds  would  be  within 
the  constitutional  limitation  upon  the  debt 
which  could  be  created  by  the  district. 

It  is  shown  by  the  petition  for  validation 


for  the  payment  of  such  indebtedness  shall  be  1  that  the  election  was  held  July  0th.    There 


^s»For  other  eases  see  same  topic  and  KBT-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 
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appears  in  the  record  a  copy  of  a  resolution 
adopted  by  the  board  of  trustees,  dated  July 
10,  1920,  providing  that  notice  in  writing  of 
the  result  of  the  election  be  forthwith  given 
to  the  solicitor  general,  and  that  he  be  re- 
quested to  institute  proper  proceedings  for 
the  purpose  of  procuring  the  validation  of 
the  bonds.  The  petition  for  validation  was 
filed  on  August  3,  1920,  and  it  alleged  that 
notice  in  writing  of  the  result  of  the  elec- 
tion was  by  the  board  of  trustees  served 
upon  the  solicitor  general  personally  on  July 
23d.  Certain  taxpayers  Intervened,  and  de- 
murred to  the  petition  for  validation  and  the 
answer  thereto,  upon  the  grounds:  (1)  Be- 
cause the  petition  failed  to  show  the  date 
of  service  upon  the  solicitor  general  of  writ- 
ten notice  of  the  result  of  the  election;  (2) 
because  the  petition  and  answer  are  defec- 
Uye,  in  that  they  fiiil  to  show  or  have  attach- 
ed the  list  of  voters  used  in  said  election  or 
the  list  of  qualified  voters  of  said  district* 
and  in  that  they  fail  to  show  the  order 
Oft  the  trustees  of  said  district  calling  said 
election,  and  In  that  they  fail  to  show  the 
tally  sheets  of  said  election,  and  also  fail 
to  Bhow  an  order  organizing  said  Orland 
school  district;  (3)  that  said  petition  and  an- 
swer are  insufficient,  in  that  they  fail  to 
show  the  facta  necessary  to  authorize  the 
validation  of  said  bonda 

The  demurrer  was  overmled,  and  the  in- 
terveners then  filed  a  plea  denying  all  the 
material  allegations  of  the  petition,  and  ob- 
jecting to  the  validation  of  the  bonds,  on 
the  grounds:  (1)  That  the  order  and  notice 
calling  said  bond  election  is  insufficient,  for 
the  reasons:  (a)  It  fails  to  name  the  dates 
and  years  interest  payments  are  to  be  made, 
and  fails  to  show  the  amount  of  interest  to 
be  paid  annually  or  semiannually,  (b)  It  pro- 
vides that  the  proposed  issue  of  bonds  shall 
bear  date  July  1,  1920,  and  shall  bear  inter- 
est from  that  date,  which  date  was  prior 
to  the  holding  of  the  election.  (2)  That  said 
bonds  cannot  be  legally  validated  and  issued, 
for  the  reason  that  the  call  for  election  and 
notice  thereof  does  not  provide  for  the  pay- 
ment of  the  bonds  within  30  years.  (3)  That 
the  petiticHi  for  validation  of  said  bond  issue 
shows  that  it  was  not  filed  in  the  clerk's 
office  of  Treutlen  superior  court  within  20 
days  from  the  date  that  notice  in  writing 
of  said  election  was  served  on  the  solicitor 
general.  (4)  That  the  election  and  the  act 
under  whidi  it  was  held  are  illegal  and 
void,  and  that  the  bonds  cannot  be  validated, 
for  the  reasons:  (a)  Said  act  does  not  pro- 
vide how  or  in  what  manner  money  to  pay 
off  the  bonds  should  be  raised.  0>)  Said 
act  does  not  specify  the  property  upon  which 
nor  the  territory  within  which  a  tax  for 
that  purpose  shall  be  levied,  (c)  Said  act 
does  not  vest  in  any  person  or  i)ersons  au- 
thority  to  issue,   sell,   and  dispose  of  the 


bonds,  nor  to  levy  and  collect  a  tax  for  Oieir 
liquidation. 

Upon  these  pleadings  the  matter  proceeded 
to  trial,  and  after  hearing  the  evidence  the 
court  entered  a  Judgment  validating  the 
bonds.  There  are  assignments  of  error  on 
the  overruling  of  objections  to  evidence,  but 
there  is  no  mention  of  these  in  the  brief  for 
the  plaintiffs  in  error. 

W.  J.  Wallace,  of  Soperton,  for  plaintiffs 
in  error. 

W.  A.  Wooten,  of  Eastman,  A.  O.  Saffold, 
of  VidaUa,  and  N.  L.  Gillls,  Jr.,  and  Will 
Stallings,  both  of  Soperton,  for  defoidants  in 
error. 

BEGB;  p.  J.  Judgment  afllrmed.  All  the 
Justices  concur. 


(152  6a.  80) 

CITIZENS'  TRUST  CO.  V.  BUTLER  tl  al. 

(No.  2230.) 

(Supreme  Goort  of  Georgia.    Sept  16^  1921.) 

(SyUahUM  by  the  OoMTt,, 

1.  Deeds  ^=>47— Secretary  of  oran^M  bask- 
Infl  oorporation  could  attest  conveyaace. 
In  this  state  a  secretary  of  a  banking  cor- 
poration, who  is  not  a  stockholder  therein  or 
otherwise  beneficially  or  pecaniarily  interested 
in  the  transaction,  is  not  disqualified  from  at- 
testing, as  an  official  witness,  a  deed  of  con- 
veyance in  which  the  corporation  is  the  gran- 
tee; there  being  no  express  statute  forbidding 
such  officer  to  act  1  O.  J.  808,  f  117;  1  R. 
G.  L.  272,  f  44;  cases  cited  in  note  to  Ardmore 
Nat  Bask  v.  Briggs  Mach.  Ck>.,  23  L.  B.  A. 
(N.  S.)  1075-1078;  Woodland  Bank  v.  Ober- 
haus,  125  Gal.  320,  57  Pac.  1070;  Florida 
Savings  Baidc,  etc.,  v.  Rivers,  36  Fla.  675,  18 
So.  860;  Horbach  v.  Tyrrell,  48  Neb.  614^  67 
N.  W.  485,  489;  87  L.  R.  A.  434;  Ogden  B.  & 
li.  Ass'n  V.  Mensdi,  196  BL  564,  63  N.  £. 
1049,  89  Am.  St  Rep.  330;  Bardsley  v.  Ger- 
man-American Bank,  113  Iowa,  216,  84  N.  W. 
1041;  Banking  House,  etc.,  v.  Stewart,  70  Neb. 
815,  98  N.  W.  34;  Keene  Guaranty  Sav.  Bk.  v. 
Lawrence,  32  Wash.  572,  73  Pac.  680;  Glrard 
V.  Nun,  90  Neb.  713,  134  N.  W.  272.  Analo- 
gous cases  in  this  state  are  those  in  which  an 
attorney  at  law  for  a  mortgagee  or  grantee 
in  a  security  deed  has  been  held  to  be  a  com- 
petent official  witness  to  the  execction  of  the 
paper.  Jones  v.  Howard,  99  Oa.  451,  27  S.  E. 
766,  59  Am.  St.  Rep.  231;  Austin  v.  Southern 
Home  A8S*n,  122  Ga.  439,  50  S.  B.  382;  Har- 
vard V.  Davis,  145  Ga.  580,  89  S.  B.  740. 

(a)  In  Hastey  v.  Roberts,  149  Ga.  479,  100 
S.  E.  569,  it  was  said:  "A  stockholder  or  of- 
ficer, though  incompetent  to  take  an  acknowl- 
edgment of  a  mortgage  on  realty  as  a  notary, 
because  he  is  a  stockholder  or  officer  of  the 
mortgagee  corporation,  is  not  incompetent  as 
a  nonoffidal  witness  to  the  signature  of  the 
mortgage.**  That  case  did  not  involve  the 
power  of  an  official  witness  to  attest  the  paper, 
and  the  record  filed  in  this  court  shows  further 
that  the  attesting  witness  was  a  stockholder 
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Ib  the  lisht  of  the  facts,  the  langnatre  of  this 
court  above  quoted  did  not  amooDt  to  a  bind- 
ing ruling  that  an  officer,  who  was  not  also  a 
stockholder  or  otherwise  pecuniarily  interested 
in  the  transaction,  was  incompetent  as  an  of- 
ficial witness  to  the  paper. 

2.  Corporations  <d==>426(  10)— Corporation  held 
to  have  ratified  conveyanoe  of  personalty  as 
security  for  loan,  where  placed  to  Its  credit 
and  checked  out. 

A  paper  whereby  a  corporation  purported 
to  convey  legal  title  in  personal  property  to  a 
bank  as  security  for  a  loan  of  money  conclud- 
ed as  follows:    '*In  witness  whereof,  the  said 
borrower  has  hereunto  set  his  hand  and  seal 
this  24th  day  of  March,  1919."     The  instru- 
ment was  signed:'  '^Universal  Light  &  Power 
Co.,   L.   D.   WylJy^  Prest."     No  corporate   or 
other  seal  was  affixed.    The  paper  was  offered 
in  evidence  on  the  trial  of  a  bail  trover  pro- 
ceeding instituted  by  the  bank  against  a  third 
person  claiming  a  special  property  in  the  goods 
under  a  transferee  of  the  alleged  maker  of  the 
paper.    In  this  connection  there  was  evidence 
tending  to  show  that  the  money  advanced  by 
the  bank  on  the  strength  of  the  security  was 
placed  by  the  bank  on  deposit  to  the  credit  of 
the  corporation   (named  as  maker  of  the  pa- 
per) ;   that  the  corporation  had  a  place  of  busi- 
ness in  the  city  of  Savannah,  which  was  in 
charge  of  L.  D.  Wylly,  who  was  president  of 
the  corporation;  that  the  corporation  was  con- 
ducting such  business  and  carried  a  general  ac- 
count with  the  bank;   that  in  the  course  of  the 
bnainess    of   the    corporation    the   money   ad- 
vanced by  the  bank  was  regularly  checked  out. 
ffeld   that,    even   if  there  was   not   sufficient 
proof  of  specific  original   authority  from  the 
corporation   to   its    president  to    execute   the 
paper,    the    corporation,    having   received    the 
fruits  of  the  loan  by  checking  out  the  money  in 
the  regular  course  of  its  business,  could  not 
repudiate  the  act  of  its  president  in  signing 
the  paper,  but  would  be  held  to  have  ratified 
his  act.    Jones  v.  Bzell,  134  Oa.  653,  68  S.  B. 
:i03;     Bank    of    G«rfield    v.    Clark,    138    Ga. 
798  (2),  76  S.  B.  96. 

3L  Nonsuit  Improper. 

Applying  the  principles  stated  in  the  pre- 
ceding notes,  the  Court  of  Appeals  erred  in 
affirming  the  jtidprnficnt  of  the  trial  court  ex- 
clDding  the  paper  from  evidence,  thus  render- 
ing it  impossible  for  the  plaintiff  to  prove  title 
to  the  property  in  controversy,  and  granting 
a   nonsuit. 

Oertiorari  from  Court  of  Appeals, 

Action  In  trover  by  the  Cltlzetis'  Trust 
Comixiny  against  C.  J.  l^utler  and  others. 
From  a  Judgment  of  the  Court  of  Api>eal8 
(103  S.  B.  852),  affirming  a  judgment  of  non- 
suit, plaintiff  brings  certiorari.    Reversed. 

Anderson,  Cann  &  Cann  and  Mclntlre, 
Walsli  &  Berostein,  all  of  Savannah,  for 
plalntifT. 

Geo,  H.  Richter,  of  Savannah,  for  defend- 
ants. 

AXKINSON,  J.  Judgment  reversed.  All 
tbe  Justices  concur. 
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DAVIDSON  et  al.  v.  BLACKWELL  at  al. 

(No.  2224.) 

(Supreme  Court  of  Georgia.    Sept.  13,  1921.) 

(Syllabus  hy  the  Court,) 

1.  Wills  <&»497 (3)— Great-grandchildren  held 
not  included  la  devise  to  grandohildren. 

The  court  did  not  err  in  the  construction 
of  the  will,  nor  in  the  decree  rendered  in  ac- 
cordance therewith,  in  so  far  as  complaint  is 
made  in  the  case  before  us. 

« 

(Addiiional  SyUahus  by  Editorial  Staff,) 

2.  Wills  <8=»602,  603(3)--Grandohlld  held  to 
take  fee-simple  title,  defeaslblo  on  dying 
without  children. 

Under  a  will  devising  land  to  a  grand- 
daughter, to  be  sold  and  distributed  among  tes- 
tator's children  and  grandchildren  on  her  death 
without  child  or  children,  heUdt  that  such  grand- 
daughter took  fee-simple  title,  defeasible  on 
her  dying  without  child  or  children. 

3.  Wills  (9=:>497 (3)— Great-grandchildren  held 
not  to  take  under  will,  where  parent  con- 
veyed contingent  Interest. 

Where  granddaughter  of  testator  took  fee- 
sim'ple  title  to  land,  defeasible  on  her  dying 
without  child  or  children,  going  *to  my  chil- 
dren and  my  grandchildren,  to  be  divided  be- 
tween them,"  etc.,  and  grandchild  of  testator 
by  a  son  conveyed,  or  attempted  to  convey, 
his  contingent  interest  to  such  granddaughter 
and  then  predeceased  her,  leaving  diildren  whe 
were  great-grandchildren  of  the  testator,  held, 
that  such  great-grandchildren  did  not  take  un- 
der the  will,  and  such  contingent  interest  in 
the  land  passed  to  a  grantee  in  a  deed  executed 
by  the  granddaughter  prior  to  her  death,  ir- 
respective of  when  the  contingent  interest 
vested. 

4.  Wllla  <6=s»497(2, 3)— "Children"  does  not  In- 
dude  grandchildren,  and  "grandchildren" 
does  not  Include  great-grandchildren. 

The  word  "children,"  in  a  will,  do.es  not  in- 
clude grandchildren,  and  the  word  "grandchil- 
dren" does  not  include  great-grandchildren,  un- 
less the  will  discloses  a  contrary  intention 
(citing  Words  and  Phrases,  First  and  Second 
Series,    "ChUdren";     "Grandchildren"). 

Error  from  Superior  Court,  Jasper  Ck>un- 
ty;  J.  B.  Park,  Judga 

Petition  by  J.  K.  Blackwell,  as  administra- 
tor de  bonis  non  cum  testamento  annexe  of 
the  will  of  James  Aken,  deceased,  and  others, 
for  construction  of  the  wllL  From  an  ad- 
verse judgment,  LllUe  Davidson  and  another 
bring  error.    Affirmed. 

W.  S.  Florence,  of  Monticello,  for  plain- 
tiffs in  error. 

A.  Y.  Clement,  A.  S.  Thnrman,  Greene  F. 
Johnson,  and  E.  M.  Baynes,  all  of  Monticello, 
for  defendants  in  error. 

Blackwell,  as  administrator  de  bonis  non 
cum  testamento  annexo  of  the  will  of  James 
Aken,  filed  a  petition  for  construction  of  the 
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will  and  direction.    As  far  as  It  appears,  all  f  restrictions  as   attach  to  all  other  property 

given  her  by  said  original  will." 

The  petition  further  alleges  that,  subse- 
quently to  the  death  of  the  testator.  Ran- 
som H.  Aken  and  Ellen  Pendergrass  entered 
into  possession  of  the  land  bequeathed  to 
them,  with  the  assent  of  the  executors,  and 
later  entered  Into  a  voluntary  partition  of 
said  lands,  whereby  ea<di  entered  into  posses- 
sion In  severalty  of  the  portion  of  the  lands 
devised  to  them  as  tenants  in  common  under 
article  2  of  the  original  will  of  James  Aken, 
and  that  the  petitioner  as  administrator,  rec- 
ognized the  voluntary  partition  of  said  land ; 
that  subsequently  to  the  death  of  the  testator, 
and  subsequently  to  the  partition  of  the 
lands  devised  to  Ransom  H.  Aken  and  Ellen 
Pendergrass,  Ransom  H.  Aken  by  deed  con- 
veyed to  Ellen  Pendergrass  all  of  his  rights 
in  remainder  in  and  to  the  lands  awarded  to 
Ellen  Pendergrass  under  and  by  virtue  of 
said   voluntary    partition,    and    that    subse- 


persons  interested  therein  were  made  parties, 
and  the  case  was  by  agreement  submitted  to 
the  judge  on  the  pleadings,  the  case  being 
controlled  by  a  question  of  law.  The  court 
rendered  a  Judgment,  to  which  only  two  of 
the  parties,  Llllie  Davidson  and  Florence 
Ponder,  excepted.  The  remaining  parties  be- 
ing content  with  the  judgment,  only  so  much 
of  the  record  need  be  stated  as  concerns  the 
plaintiffs  in  error. 

The  will  of  James  Aken  was  executed  on 
February  21,  1871,  and  a  codicil  to  the  same 
was  executed  on  September  5,  1871.  The  tes- 
tator died  in  1872,  and  the  will  was  probated 
in  solemn  form  during  the  same  year.  The 
testator  had  only  four  children,  Sam,  Biary, 
Charles  P.,  and  John  C,  all  of  whom,  ex- 
cept Charles  P.,  predeceased  the  testator. 
Mary,  who  by  marriage  became  Mary  Geig- 
er,  left  one  child,  Ellen,  who  afterwards  be- 
came Ellen  Pendergrass.     Sam  Aken  left  a 


son.  Ransom  H.  Aken,  the  father  of  tiie  plain- ,  q^entiy  to  said  conveyance  Ellen  Pendergrass 
tiffs  in  error,  who  claim  tiie  interest  which  |  conveyed  to  J.  H.  Bullard  all  of  her  rights 
tiiey  aUege  their  father  would  have  taken  In '  ^^^^^  ^^^  ^^^  ^^^^^  Ransom  H.  Aken,  and 
certain  land  which  Ellen  Pendergrass  took  ^^^^  Bullard  is  now  claiming  to  be  the  own- 


under  the  will,  had  he  been  in  life  at  and 
subsequent  to  the  death  of  Ellen  Pendergrass. 
The  other  two  children  both  left  children,  but 
their  interests  are  not  involved  in  that  part 
of  the  judgment  of  the  trial  court  to  which 
the  plaintiffs  in  error  have  excepted.  The 
portions  of  the  will  material  to  a  decision 
of  the  question  presented  are  as  follows: 

"Article  2.  I  give,  grant,  and  devise  to  my 
two  grandchildren,  Ransom  H.  Aken  and  Ellen 
Geiger,  as  tenants  in  conmion,  all  the  land  of 
which  I  may  die  seized  and  possessed,  situated 
lying  and  being  between  Camp  creek,  Gap 
creek,  and  Turkey  creek,  in  the  county  of  Jas- 
per, in  said  state,  as  those  streams  now  run, 
including  my  present  homestead.  The  interest 
of  said  Ellen  Geiger  in  the  same  to  be  sub- 
ject to  the  limitations  and  conditions  herein- 
after expressed  and  annexed. 

"Article  3.  My  will  and  desire  is  (and  I  so 
direct)  that  all  the  balance  of  my  estate  of 
every  kind  whatsoever,  including  all  the  land 
I  own  on  the  northwest  side  of  Turkey  creek, 
the  same  being  situated  part  in  the  county  of 
Morgan  and  part  in  said  county  of  Jasper,  be 
sold  by  my  executors  and  the  proceeds  thereof 
be  equally  divided  between  all  of  my  children 
and  grandchildren,  excepting  my  said  grandson 
John  F.  Aken.  Each  set  of  my  grandchildren 
to  take  such  share  as  would  be  going  to  his  or 
her  or  their  parents  were  he  or  she  in  life, 
and  no  more. 

"Article  4.  My  will  and  desire  is  that  all  the 
property  of  every  kind  which  granddaughter 
Ellen  Geiger  may  receive  under  this  my  will,  in 
case  should  she  die  leaving  no  children's  chil- 
dren at  the  time  of  her  death,  shall  go  to  the 
other  legatees  named  in  this  will,  excepting 
always  my  said  grandson  John  F.  Aken.  That 
is  to  say,  to  my  children  and  grandchildren  to 
be  divided  between  them  as  provided  in  article 
3  above,"  and  "that  portion  of  my  said  land 
which  may  be  going  to  my  granddaughter  Ellen 
Geiger  [afterwards  Ellen  Pendergrass]  be  sub- 
ject to  the  same  limitations,  conditions,  and 


er  of  such  Interest  in  said  land  as  Ransom 
H.  Aken  would  have  taken  under  the  will 
of  the  testator  had  he  not  conveyed  the  same 
to  Ellen  Pendergrass.  Ransom  H.  Ak^i  died 
subsequently  to  the  execution  of  the  deed  to 
Ellen  Pendergrass,  and  previously  to  the 
death  of  the  latter. 

The  plaintlfiEs  in  error,  the  only  living  chil- 
dren of  Ransom  H.  Aken,  contend  that  the 
only  interest  acquired  by  Bullard  under  his 
deed  from  Ellen  Pendergrass  was  her  life 
estate ;  that  as  beneficiaries  under  the  will  of 
James  Aken  they  succeeded,  upon  the  death 
of  Ellen  Pendergrass,  to  whatever  interest 
their  father.  Ransom  H.  Aken,  would  have 
taken  had  he  been  in  life  at  the  time  of  the 
death  of  the  life  tenant;  that  the  Intention 
of  the  testator  that  great-grandchildren  as  a 
class  should  share  in  the  distribution  of  the 
estate  is  manifested  by  the  provision  that  in 
the  event  of  the  death  of  Ellen  Pendergrasa 
without  "children  or  children's  children"  the 
property  devised  to  her  should  be  distributed 
in  accordance  with  article  3  of  the  wilL    The 
petition  of  the  administrator  alleges,  further, 
that  it  is  contended  by  certain  of  the  ^and- 
chlldren    of   the   testator    that   childrea    of 
grandchildren,  or  great-grandchildren  of  the 
testator  do  not  take  any  interest  in  or  share 
in  the  estate.    Ellen  Geiger,  n^  Pendersrasa, 
was  a  woman  of  mature  age  at  the  death  of 
the   testator,   but   subsequently   died,    never 
having  had  a  child. 

The  court  rendered  a  decree,  in  so  far  as 
the  name  is  brought  in  question  by  this  biU 
of  exceptions,  as  follows: 

"Sam  Aken,  a  son  of  testator,  died  preTious 
to  the  death  of  testator.  Therefore  his  son. 
Ransom  H.  Aken,  was  entitied  to  one -third 
of  the  property  bequeathed  to  Ellen  Oeiger; 
his  interest  being  a  contingent  interest*  which 
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'  became  vested  upon  the  death  of  the  said  Ellen 
Geiger,  without  children  or  the  representadTes 
of  children.  As  he  conveyed  a  contingent  in- 
terest in  certain  property  left  to  the  said  Ellen 
Oeiger,  and  as  she  conveyed  this  property  to 
J.  H.  Bullard,  as  wiU  be  seen  from  the  copies 
of  said  deed  attached  to  the  intervention  of 
the  said  J.  H.  Bullard,  said  conveyance  places 
the  title  of  the  land  described  therein  in  the 
said  J.  H.  BuUard— that  is,  one-third  undivided 
interest  as  set  forth  in  said  intervention— and 
the  said  J.  H.  Bullard  would  be  entitled  to 
one-third  interest  in  the  proceeds  of  the  sale 
of  the  lands  described  in  said  conveyances. 
Under  the  law,  a  contingent  interest  can  be 
conveyed.  Isler  v.  Griffin,  134  Ga.  192,  67  S. 
B.  854;  Irby  v.  Smith,  147  Ga.  329,  93  S.  E. 
877.  Ransom  H.  Aken  took  under  the  will, 
but  his  children  or  representatiTes  of  children 
took  as  his  heirs  at  law.  Said  heirs  at  law 
would  be  entitled  to  one-third  of  the  net  pro- 
ceeds of  the  lands  not  included  in  said  deeds." 

GILBERT,  J.  [1-8]  Under  the  terms  of  the 
will  Ellen  Geiger,  afterwards  Ellen  Pender- 
grass,  a  grandchild  of  the  testator,  took  fee- 
simple  title  to  the  land  in  question,  defeasible 
upon  her  dying  without  child  or  children. 

Curies  V.  Wade,  151  Ga.  ,  106  S.  E.  1. 

In  the  same  item  of  the  will  It  Is  further  pro- 
vided that  on  the  occurence  of  the  event  just 
mentioned  the  property  devised  to  her  "shall 
go  to  the  other  legatees  named  In  this  will, 
•    •    ♦    that  is  to  say,  to  my  children  and 
my    grandchildren,    to   be   divided   between 
them  as  provided  in  article  3  above."    Article 
3  provides  that  the  land  be  sold  and  the 
proceeds  thereof  equally  divided  between  all 
of  my  children  and  my  grandchildren,  ex- 
cept one  specified  grandson,  and  "each  set 
of  my  grandchildren  to  take  such  share  as 
would  be  going  to  his  or  her  or  their  parent 
were  he  or  she  in  Ufe,  and  no  more."    Ran- 
som H.  Aken,  father  of  the  plaintiffs  in  er- 
ror, as  appears  from  the  statement  of  facts 
preceding,  executed  a  deed  during  his  life- 
time  to  Ellen   Pendergrass,   conveying   any 
remainder  interest  that  he  might  have,  and 
died  previously  to  the  death  of  Ellen  Pender- 
grass.   The  question  as  to  whether  Ransom 
Aken,  at  the  time  of  the  execution  of  his 
deed,  possessed  an  interest  in  the  land  which 
be  was  capable  of  conveying  to  Ellen  Pender- 
grass, as  against  the  grandchildren  of  the  tes- 
tator other  than  the  plaintiffs  in  error,  need 
not  be  decided ;  for,  as  we  have  pointed  out 
further  on  in  this  decision,  the  plaintiffs  in 
error,  who  are  great-grandchildren  of  the  tes- 
tator, took  no  interest  under  the  provisions 
of  the  will  in  favor  of  grandchildren.    Any 
supposed  claim  of  these  plaintiffs  in  error 
is  necessarily  referable  to  their  right  of  in- 
heritance from  Ransom  Aken,  their  father; 
and  if  the  estate  in  controversy  here  fell  in 
to  Ransom  Aken,  either  upon  the  death  of 
the  testator  or  upon  the  death  of  Ellen  Pen- 
dergrass, so  that,  had  he  never  executed  a 
•conveyance  to  Ellen  Pendergrass,  the  plain- 
tiffs  in   error   would   have   Inherited,   when 
that  estate  did  fall  in,  the  deed  which  he  exe- 


cuted to  Ellen  Pendergrass  Inmiediately  be- 
came operative  to  convey  the  estate  to  her  ac- 
cording to  the  terms  of  the  conveyance,  and 
by  reason  of  her  deed,  to  the  benefit  of  her 
grantee,  J.  H.  Bullard;  so  that  in  either 
event.  Irrespective  of  when  the  contingent 
interest  vested,  it  was  conveyed  to  Bullard 
by  means  of  the  deeds  of  Ransom  Aken  and 
Ellen  Pendergrass.  Isler  v.  Griflin,  134  Ga. 
192  (4),  67  S.  E.  854 ;  Irby  v.  Smith,  147  Ga. 
329,  93  S.  B.  877. 

[4]  Inasmuch  as  the  plaintiffs  in  error, 
great-grandchildren  of  the  testator,  could  not 
take  this  property  by  inheritance  from  Ran- 
som Aken,  his  deed  having  conveyed  what- 
ever interest  he  might  have  had,  the  remain- 
ing question  is  whether  they  could  take  un- 
der the  provisions  in  the  will  in  favor  of 
grandchildren ;  in  other  words,  does  the  term 
"grandchildren"  include  "great-grandchil- 
dren," the  plaintiffs  in  error  Insisting  that 
under  the  terms  of  the  will  the  testator  intend- 
ed to  include  great-grandchildren,  as  well  as 
grandchildren,  to  take  the  share  or  interest 
of  their  deceased  parent.  It  has  been  decided 
by  this  court  that  the  word  "children,"  un- 
less the  will  discloses  a  contrary  intention, 
does  not  include  grandchildren.  Walker  v. 
Williamson,  25  Ga.  549 ;  Willis  v.  Jenkins,  30 
Ga.  167;  Crawley  v.  Kendrick,  122  Ga.  183, 
50  S.  E.  41,  2  Ann.  Gas.  W3;  Lyon  v.  Baker, 
122  Ga.  189,  50  S.  B.  44;  Fulghum  v.  Strick- 
land, 123  Ga.  258,  51  S.  E.  294;  Smith  v. 
Smith,  130  Ga.  532,  61  S.  E.  114,  124  Am. 
St.  Rep.  177;  Brookings  v.  Trawick,  151  Ga. 
— ,  106  S.  E.  550,  and  authorities  dted. 
See,  also,  Pimel  v.  Betjemann,  183  N.  Y.  194, 
76  N.  E.  157,  2  L.  R.  A.  (N.  S.)  580,  5  Ann. 
Gas.  239;  1  Words  and  Phrases,  Second  Se- 
ries, 675.  The  same  principle  would  apply,  in 
considering  the  intention  of  the  maker  of  a 
will  who  had  referred  therein  to  children 
and  grandchildren,  as  to  whether  it  was  his 
intention  to  include  great-grandchildren.  28 
R.  0.  L.  253 ;  Cummings  v.  Plummer,  94  Ind. 
403,  48  Am.  Rep.  167;  Thomas  v.  Thomas, 
97  Miss.  697,  53  South.  630  (7);  40  Cyc.  1455. 

In  view  of  the  authorities  just  cited  we 
find  no  basis  upon  which  the  words  "children 
and  grandchildren,"  as  employed  in  this 
will,  can  be  construed  to  include  great-grand- 
children. It  necessarily  follows  that  since 
the  plaintiffs  in  error  are  great-grandchildren, 
they  acquired  no  interest  in  the  land  in  ques- 
tion on  the  death  of  Ellen  Pendergrass.  More- 
over, if  the  estate  of  Ransom  Aken,  the 
father  of  the  plaintiffs  in  error,  acquired  an^ 
interest  in  the  land  at  the  death  of  Ellen 
Pendergrass,  it  would  operate  to  the  benefit 
of  the  grantee  in  his  deed,  relating  back  to 
the  time  of  the  grant,  and  would  serve  to 
convey  that  title  and  interest  out  of  the  es- 
tate. Ellen  Pendergrass  having,  in  her  life- 
time, conveyed  the  title  to  J.  H.  Bullard,  it 
would  necessarily  follow  that  the  trial  court 
correctly  decided  that  J.  H.  Bullard  acquired 
an  interest  which  otherwise  would  have  gone 
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to  Hansom  H.  Aken  on  tbe  4eath  ot  BUen 
PendergrasB. 

Judgment  affirmed. 

All  Uie  Jnstioea  concur. 


(27  Ga.  App.  371) 

BERNHARDT  V.  FEDERAL  TERRA  COT- 
TA  CO.  (No.  11761.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  2. 

Sept  27»  1921.) 

(SyllalmB  hy  the  Court.) 


1.  Damages  ^s»i41— No  reoovery  of  damagee 
from  third  person  oausing  breach  of  oon-> 
tract,  In  absence  of  allegations  showing  dam- 
ages from  breach  of  such  contract,  or  that 
third  person  had  notice  of  such  contract. 

^e  plea  offered  by  the  defendant,  which 
was  in  the  nature  of  a  recoupment,  praying 
for  damages  alleged  as  resulting  from  breach 
by  the  plaintiff  of  the  contract  sued  on,  as  a 
result  of  which  breach  the  defendant  was 
forc«d  to  commit  a  breach  of  a  contract  which 
he  at  the  time  had  witli  third  persons,  by  the 
terms  of  which  he  was  to  erect  for  them  a 
building  upon  certain  terms  and  conditions  by  a 
certain  date,  and,  upon  his  failure  to  comply 
with  his  obligations  under  this  contract 
and  complete  the  building  by  the  date  named, 
to  respond  to  them  in  liquidated  damages 
in  a  certain  amount  per  day  for  each  day 
the  completion  of  the  building  was  delayed  by 
him,  was  insufficient  to  set  up  a  cause  of  ac- 
tion in  his  favor  against  the  plaintiff  for  liqui- 
dated damages  which  the  defendant  may  have 
sustained  by  reason  of  his  having  been  forced 
by  the  plaintiff  into  a  breach  of.  his  contract 
with  such  third  persons.  Even  assuming  that 
the  plaintiff  had  notice  of  the  provisions  of  the 
contract  between  the  defendant,  and  those 
persons,  and  that  any  damages  sustained  by 
the  defendant  as  a  result  of  his  having  been 
forced  by  the  plaintiff  into  a  breach  of  his 
contract  with  them  were  in  contemplation  of 
the  parties  when  they  entered  into  the  con- 
tract sued  on,  the  plea  was  insufficient  to  sus- 
tain an  action  therefor,  since  it  failed  to  con- 
tain any  allegation  showing  that  the  defendant 
had  actually  sustained  such  damages,  either  by 
having  paid  damages  or  by  having  become  lia- 
ble therefor  to  such  third  persons.  A  mere 
allegation  of  the  existence  of  the  defendant's 
contract  with  third  persons,  and  that  it  con- 
tained such  a  provision  as  to  liquidated  dam- 
ages to  be  paid  by  the  defendant  as  a  result 
of  his  delay  in  completing  the  contract  by  a 
specified  date,  and  a  forced  breach  of  this  pro- 
vision by  him  caused  by  the  act  of  the  plain- 
tiff, in  the  absence  of  any  allegation  as  to  the 
terms  of  this  contract,  and  as  to  facts  show- 
ing that  the  defendant  had  actually  sustained 
such  damages,  is  not  sufficient  to  establish  the 
defendant's  claim  for  such  damages  against  the 
plaintiff.  See,  in  this  connection,  Bernhardt  v. 
Federal  Terra  Cotta  Co.,  24  Ga.  App.  635,  101 
S.  E.  588. 

2.  Plea  properly  disallowed. 

The  trial  judge  therefore  did  not  err  in 
disallowing  the  plea,  and,  since  this  action  is 


the  only  ground  of  error  Insisted  upon,  the 
judgment  must  be  affirmed. 

Error  from  Sui)erIor  Court,  Fulton  County; 
J.  T.  Pendleton,  Judga 

Action  by  the  Federal  Terra  (3otta  Com- 
pany against  C.  W.  Bernhardt  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Whl  a.  Fuller  and  Troutman  &  Freeman, 
all  of  Atlanta,  for  plaintiff  in  error. 

J.  L.  Mayson  and  J.  M.  Wood,  both  of  At- 
lanta, for  defendant  in  error. 

STEPHENS,  J.     Judgment  affirmed. 

JENKINS,  P.  J.,  and  Him  J^  concur. 


(27  Oa.  App.  374> 

PAYNE,  Director  General,  v.  CHAMBLISS. 

(No.  11802.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept  27,  1921.) 

(Bvllahua  hy  the  Court) 

L  Railroads  «s>381(6),  387  — Cars  rsqvirsd 
when  pedestrian  uses  trestle. 
The  mere  walking  along  a  railroad  taack 
or  railroad  trestle  is  not  in  every  case  negli- 
gence per  sc,  and,  even  if  negligence  per  Be, 
such  negligence  will  not  in  every  case  bar  a  re- 
covery for  injuries  received  from  an  approach- 
ing train.  Whether  or  not  one  is  negligent,  or 
to  what  degree  he  may  be  nej^igent  in  cross- 
ing on  a  railroad  trestle  must  be  determined  by 
the  nature  of  the  trestle,  its  length,  height  etc., 
together  with  the  character  of  its  surround- 
ings. Whether  or  not  one  negligently  crossing 
upon  a  railroad  trestle  would  be  barred  from 
recovery  for  injuries  received  from  an  aiK 
proaching  train  must  be  determined  by  wheth- 
er or  not  the  railroad  company  exercised  to* 
wards  him  the  proper  degree  of  diligence  re- 
quired under  the  circumstances. 

2.  Railroads     ^s»370— Lookont     required     at 
place  nssil  by  pedestrians. 

Whether  or  not   a  person  on   a  railroad 
track,  or  crossing  upon  a  railroad  trestle,  is 
a  trespasser  or  licensee,  the  railroad  company 
is  bound  to  exercise  special  care  and  diligence 
to  avoid  injuring  him  if  he  is  present  at    a 
place  where  people,  with  the  knowledge  of  tl&e 
railroad  company,  are  in  the  habit  of  crossinfc 
in  considerable  numbers.    *'At  such  places  the 
railway   company   is   bound  to   anticipate   tbe 
presence  of  persons  on  the  track,  to  keep    a 
reasonable  lockout  for  them,  to  give  warning 
idgnals,  such  as  will  apprise  them  of  the  dan- 
ger of  an  approaching  train,  to  moderate  the 
speed  of  its  train  so  as  to  enable  them  to  es- 
cape injury,  and  a  failure  of  duty  in  this    re- 
spect will  make  the  railway  company  liable    to 
any  person  thereby  injured,**  provided  that  his 
own  negligence  does  not  bar  a  recovery.       if 
Thomp.  Neg.   |  1726,  dted  with   approval    ia 
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Wniiams  ▼.  Southern  Ry.  Co.,  11  Ga.  App.  8(H5, 
811,  75  S.  B.  672. 

3.  Rallreails     ^»394(  I )— Pvtitlon     held     to 
oharge  nogligenoe  as  to  podestrlan  on*  treatle. 

A  petition  which  alleges  that  the  plaintME 
was  crossing  on  a  railroad  trestle  which  was 
apprcyzimately  40  feet  long  and  10  feet  high, 
and  iiiat  people  in  great  numbers  were  in  the 
habit  of  walking  along  the  trestle,  with  the 
knowledge  of  the  railroad  company's  agents, 
and  that  the  plaintiff,  while  thus  walking  along 
the  trestle,  was  inlared  by  an  approaching 
train,  and  which  charges  negligence  on  the 
part  of  the  railroad  company  air  above  set  out, 
sets  out  a  cause  of  action. 


4.  Appeal  and  error  ^ss>  1078 (3)— Ground  of 
demurrer  not  Insisted  on  abandoned. 

The  second  ground  of  the  demurrer,  not 
being  insisted  upon  by  the  plaintiff  in  error, 
will  be  considered  as  abandoned. 

5.  Appeal  and  error  ^=>850(2>— Pleading  ^=» 
l93(3)_Potitlon  must  ahow  eanse  of  action 
against  railroad  originated  In  county;  ground 
at  demurrer  not  considered  below  held  avail- 
able en  appeal. 

It  not  appearing  from  the  petition  that  the 
•cause  of  action  originated  in  the  county  in 
which  the  suit  was  brought,  the  genera]  de- 
murrer on  this  ground  should  have  been  sus- 
tidned.  Ocilla  Southern  R.  Co.  ▼.  McAllister, 
20  Ga.  App.  400,  08  S.  E.  26;  Ooney  t.  Home, 
93  Ga.  728,  20  S.  B.  218.  This  is  true  even 
though  this  ground  is  argued  for  the  first  time 
in  this  court,  since  it  may  be  taken  advantage 
of  on  general  demurrer  and  was  properly  pre- 
sented in  the  record  in  the  court  below. 

6.  Judgment  overruling  demurrer  reversed. 

The  judgment  oyerruling  the  demurrer  is 
reversed,  with  leave  to  the  plaintiff  to  amend 
by  showing  the  above  jurisdictional  fact  at 
the  time  the  remittitur  of  this  court  is  made 
the  judgment  of  the  court  below. 

Jenkins,  P.  J.,  dissenting. 

Error  from  City  Court  of  Americiis;  W.  If. 
Harp^*,  Judge. 

Action  by  J.  H.  Chambllss  against  J.  B. 
Payne,  Director  General.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
Tersed,  with  directions. 

Y'eomans  ft  Wilkinson,  of  Dawson,  for 
plaintiff  in  error. 

Wallis  ft  Tort,  of  Americus,  for  defendant 
In  error. 

STEPH£2NS,  J.  Judgment  reversed,  with 
4lirection. 

SLILL,  J.,  concurs. 
XENKINS,  P.  J.,  dissents. 

JENKINS,  P.  J.  I  dissent  from  what  is 
said  in  the  fifth  division  of  the  decision.  See 
Burton  v.  Wadley  Southern  Ry.  Co.,  25  Ga. 
App.  od9,  103  S.  B.  881. 


(27  Oa.  App.  382) 

PAYNE,    Federal    Agent    v.    MANHATTAN 
FRUIT  ft  PRODUCE  CO.    (No.  11972.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Sept  27,  1921.) 

(ByUatus  &y  the  Oowrt.) 
Certlerari  ^=9lO^-No  renewal  of  void  petition. 

Since  a  void  petition  for  certiorari  caoDOt, 
after  it  has  been  dismissed,  be  renewed  under 
section  4381,  Cit.  Code  1910,  proyiding  for  the 
renewal  of  snita  within  six  months  after  dis- 
missal, and  since  it  appears  from  the  record 
that  the  petition  for  certiorari  in  the  present 
case  was  a  renewal  of  one  which  bad  been  ad- 
judicated as  void  for  the  want  of  a  valid  bond, 
and  dismissed  on  that  ground,  the  trial  judge 
did  not  err  in  refusing  to  sustain  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Gea  L.  Bell,  Judge. 

Proceeding  in  certiorari  by  G.  B.  Payne, 
Federal  Agent,  against  the  Manhattan  Fruit 
A  Produce  Company.  From  a  judgment  re- 
fusing to  sustain  the  certiorari,  plaintiff 
brings  error.    Affirmed. 

Lovick  G.  Fortson  and  Randolph  Sc  Par- 
ker, all  of  Atlanta,  for  plaintiff  in  error. 

R.  R.  Jackson  and  John  F.  Kchols,  both 
of  Atlanta,  for  defendant  in  error. 

STBPHBNS,  J.    Judgment  affirmed. 

JBNKINS,  P.  J.,  and  HILL,  J.,  concur. 


(27  Oa.  App.  877) 
NATIONAL  NOVELTY   IMPORT  CO.  V. 
BOWEN  &  FINE.    (No.  II8I7.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  2. 

Sept  27,  1921.) 

fSyllahus  hy  the  Court,) 

I.  Sales  ^=9 1 24— Vendee,  on  rstvrnino  goods, 
entitled  to  retain  saffloient  to  oover  freight 
oliarges. 

This  being  a  suit  to  recover  the  contract 
price  for  a  lot  of  merchandise  alleged  by  the 
plaintiff  to  have  been  sold  and  shipped  to  the 
defendant,  and  it  appearing  that  the  contract 
entered  into  between  the  parties  was  entire, 
and  not  severable,  and  there  being  evidence  in 
support  of  the  defendant's  plea  that  part  of  the 
goods  delivered  to  him  by  the  plaintiff  were  ma- 
terially different  from  the  goods  contracted  for, 
and  that  the  defendant  had,  immediately  upon 
discovering  this  fact,  canceled  the  contract  and 
returned  the  entire  sMpment  of  goods  to  the 
plaintiff,  less  an  amount  sufficient  to  reimburse 
the  defendant  for  freight  charges  on  the  goods 
expended  by  him  and  chargeable  to  the  plain- 
tiff, the  verdict  for  the  defendant  was  author- 
ized. Main  v.  Simmons,  2  Ga.  App.  821,  59 
S.  B.  85;  Elgin  Jewelry  Ck>.  v.'  Estes,  122  Ga. 
807,  50  S.  E.  039;  Snellgrove  v.  Dingelhoef,  25 
Ga.  App.  334,  103  S.  E.  418. 
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2.  Instnietloiis  and  refusal  to  strike  plea  not 
error. 

The  court  did  not  err  in  refusing  to  strike 
the  defendant's  plea  or  in  instructions  to  the 
jnrj. 

Error  from  Superior  Court,  Candler  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Action  by  the  National  Novelty  Import 
Company  against  Bowen  &  Fine.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Klrkland  &  Kirkland,  of  Matter,  for  plain- 
tiff in  error. 

C.  W.  Turner,  of  Metter,  for  defendants  In 
error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P.  J.,  and  HUJ^  J.»  concur. 


(27  Oa.  App.  372) 

ATLAS   AS8UR.   CO.,  LIMITED,   OF   LON- 

DON,  ENGLAND,  v.  FIRST  NAT.  BANK 

OF  BARNESVILLE. 

FIRST  NAT.  BANK  OF  BARNESVILLE  V. 

ATLAS  ASSUR.   CO.,   LIMITED,  OF 

LONDON,  ENGLAND. 

(Nos.  11784,  11785.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept.  27,  1921.) 

(Syllahus  by  the  Court.) 

1.  Principal  and  agent  «s>l4l,  146(2)— Liabili- 
ty where  one  executes  note  or  bill  as  oeneral 
anant. 

Where  one  executes  a  promissory  note  or  a 
bill  of  exchange  in  his  own  name,  with  a  de- 
scriptive suffix,  such  as  ''general  agent,"  at- 
tached to  his  signature,  and  where  it  does  not 
appear  on  the  face  of  the  instrument  that  he  is 
acting  for  or  in  behalf  of  any  one  as  principal, 
the  instrument  is  presumably  his  individual  ob- 
ligation, and  before  any  one  can  be  held  liable 
thereon  as  principal  it  must  affirmatively  ap- 
pear that  at  the  time  of  the  execution  of  the 
instrument  it  was  the  intention  of  the  parties 
to  bind  a  particular  person  as  principal,  and 
that  the  maker,  in  executing  the  instrument,  had 
authority  to  act  as  agent  for,  and  to  bind  such 
person  as,  the  principal.  Burkhalter  v.  Perry, 
127  Oa.  438,  56  S.  E.  631, 119  Am.  St.  Rep.  343. 

2.  Principal  and  agent  ^s»  1 09  (2)— Authority  of 
general  agent  te  draw  bill  ef  exohange  must 
appear. 

Where  a  bill  of  exchange  was  drawn  by  ''Os- 
wald G.  Boyle,  general  agent,"  on  the  '*Atlas 
Assurance  CJompany,  Limited,  of  London,  Bng- 


land,"  and  the  latter  had  not  accepted  it,  even 
though  it  was  the  intention  of  the  parties  at  the 
time  to  bind  the  drawee  as  principal,  the  latter 
cannot  be  held  liable  as  principal,  even  though 
it  appear  that  the  maker  was  i^  the  time  of  the 
execution  of  the  instrument  the  general  agent 
of  the  drawee,  in  the  absence  of  proof  that  he 
was  authorized  to  draw  the  instrument,  or  that 
he  had  authority  so  to  do  under  his  powers 
and  duties  as  general  agent. 

3.  Drawee  of  bill  of  exchange  held  not  liable^ 

This  being  a  suit  by  the  transferee  of  a 
bill  of  exchange  against  the  drawee,  and  it  not 
appearing  from  the  petition  and  the  copy  of  the 
bill  of  exchange  attached  thereto  that  the 
drawee  had  accepted  the  bill  of  exchange,  and 
there  being  in  the  petition  nothing  that  indicates 
that  the  plaintiff  is  seeking  to  hold  the  drawee 
liable  upon,  the  theory  that  the  maker,  in  ex- 
ecuting the  bill  of  exchange,  acted  as  the  agent 
of  the  drawee,  the  court  erred  in  not  sustaining 
the  defendant's  motion  in  the  nature  of  a  gen- 
eral demurrer  to  dismiss  the  plaintiff's  case; 
and  since  the  verdict  rendered  for  the  plaintiff 
was  without  evidence  to  support  Jt,  under  the 
rulings  in  paragraphs  1  and  2  above,  the  court 
erred  also  in  overruling  the  defendant's  motion 
for  a  new  trial 


4.  Courts  ^s»l90(6)  —  Record  insuflloient  to 
show  that  motion  for  new  trial  In  city  oonrt 
was  in  vacation. 

It  appearing,  from  a  recital  in  the  bin  of 
exceptions,  that  the  defendant  in  the  court  be- 
low filed  its  motion  for  a  new  trial  "on  June 
10,  1920,  and  during  the  March  term  of  the 
city  court,"  and  it  not  appearing  anywhere  from 
the  record  that  such  date  was  in  vacation,  thii 
court  cannot  hold  that  the  trial  judge  erred  in 
overruling  the  respondent's  motion  to  dismiss 
the  motion  for  a  new  trial  upon  the  ground 
that  it  was  filed  in  vacation. 

Error  from  City  Ck>urt  of  Zebulon;  E.  F. 
Dupree,  Judge. 

Action  by  the  First  National  Bank  of 
Bamesville  against  the  Atlas  Assurance 
Company,  Limited,  of  London,  Bngland. 
Judgment  for  plaintiff,  and  both  parties 
bring  error.  Reversed  on  main  bill  of  ercep- 
tions,  and  affirmed  on  cross-bill  of  exceptions- 
Smith,  Hammond  St  Smith,  of  Atlanta,  for 
plaintiff  in  error. 

Redding  &  Lester,  of  Bamesville,  for  de- 
fendant in  error. 

a 

STEPHENS,  J.  Judgment  reversed  on  the 
main  bill  of  exceptions;  judgment  affirmed 
on  the  cross-bill  of  exceptions. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 
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STATE  0t  al.  v.  PASCHAL  et  al. 
(No.  12105.) 

^  Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug,  23,  1921.    Behearing  Denied 

Sept  27.  1921.) 

(Syllahus  hy  the  Court.) 

Taxation  ^=>65 1— Constable  cannot  levy  a  tax 
fl.  fa.  when  the  piindpal  amount  exceeds 
$100. 

While,  under  section  1151  of  the  Political 
Code  (1910),  executions  for  nonpayment  of 
taxes  are  directed  "to  all  and  singular  the 
sheriffs  and  constables  of  this  state,"  and  un- 
der section  IIM  **the  tax  collector  may  place 
his  fi.  fa.'s  in  the  hands  of  any  one  constable  of 
the  county,  who  shall  be  authorized  to  collect 
or  levy  the  same  in  any  part  of  the  county," 
the  authority  of  a  constable  under  these  sec- 
tions must  be  construed  with  the  limitations 
imposed  by  section  1165,  which  expressly  pro- 
hibits such  oflScer  from  levying  ''a  tax  fi.  fa. 
when  the  principal  amount  exceeds  one  hun- 
dred dollars."  Winn  v.  Butts,  127  Ga.  385, 
387,  56  S.  B.  406;  Butler  v.  Davis,  68  Ga. 
173:  Watson  v.  Swann,  83  Ga.  198,  203,  9  S. 
E.  612.  The  fl. .  fa.  in  the  present  case  ex- 
ceeding the  maximum  statutory  amount,  the 
levy  was  properly  dismissed  on  motion. 

Srror  from  Superior  Court,  Camden 
County;  J.  P.  Hlghsmith,  Judged . 

Froceedhig  by  the  State  and  others  against 
J.  R.  Paschal  and  others  to  collect  certain 
taxes.  From  a  judgment  for  defendants  the 
plaintiffs  bring  error.     Affirmed. 

Co  wart  &  Vocelle,  of  St  Marys,  for  plain- 
tiffs in  error. 

S.  C.  Townsend,  of  St  Marys,  for  defend- 
ants In  error. 

JBNKINS,  O.  J.   Judgment  affirmed. 
STEPHENS  and  HILL,  JJ.,  concur. 

On  Motion  for  Rehearing. 

JENKINS,  P.  J.  On  motion  for  rehearing, 
and  In  the  light  of  the  argument  therein  set 
fortli,  the  entire  question  determined  by  the 
Judgment  In  this  case  has  been  given  renew- 
ed consideration.  The  three  sections  of  the 
Civil  Code  of  1910  which  bear  upon  the  ques- 
tion  involved  are  as  follows: 

Section  1151:  "Executions  for  nonpayment 
of  taxes,  against  persons  who  are  not  required 
to  pay  to  the  treasurer,  are  issued  by  the  tax 
collectors  of  their  respective  counties  as  soon 
as  the  last  day  for  payment  has  arrived,  and 
mast  be  directed  to  all  and  singular  the  sher- 
iffs and  constabTes  of  this  state." 

Section  1165:  ''Executions  may  be  levied 
by  either  of  the  officers  to  whom  directed,  or 
other  officer  who  by  law  may  be  authorized  in 
their  place;  but  a  constable  can  not  levy  a 
tax  fi.  fa.  when  the  principal  amount  exceeds 
one  hundred  dollars,  and  if  a  tax  fi.  fa.  for 
less    than  one  hundred  dollars  be  levied  by  a 
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sheriff,  his  fee  for  said  levy  shall  be  that  now 
allowed  constables,  and  if  the  levy  be  made 
upon  personalty,  the  same  shall  be  advertised 
and  sold  as  is  now  provided  for  justice  court 
fi.  fa.'8.  If  the  constable  levies  on  land,  it  must 
be  returned  to  and  sold  by  the  sheriff  of  the 
county." 

Section  IIM:  'The  tax  collector  may  place 
his  fi.  fa.'8  in  the  hands  of  any  one  constable 
of  the  county,  who  shall  be  authorized  to  col- 
lect or  levy  the  same  in  any  part  of  the  county, 
and  it  shall  be  the  duty  of  the  constable  or  con- 
stables, or  other  levying  officer  to  whom  the 
tax  collector  may  deliver  said  tax  fi.  fa.'8  for 
collection,  to  proceed  promptly  to  enforce  by 
levy  and  sale  the  collection  of  the  same,  and 
said  levjring  or  collecting  officer  shall  make 
prompt  settlements  with  the  tax  -collectors, 
and  in  no  event  shall  he  be  allowed  longer  than 
ninety  days  from  the  time  the  fi.  fa.*s  are 
placed  in  his  hands,  within  which  to  make  final 
settlement  with  the  collector  and  return  to 
him  the  tax  collected  and  the  uncollected  fi. 
fa.'s  with  proper  entries  thereon.  Any  con- 
stable or  other  levying  officer  who  shall  fail 
or  refuse  to  make  such  final  return  or  settle- 
ment within  the  time  above  stated  shall  for- 
feit an  costs  that  might  be  due  him  on  said  fi. 
fa.'s,  and  be  subject  to  be  ruled  before  any 
court  of  Competent  jurisdiction  and  made  to 
account  as  required  by  this  section." 

The  argument  of  able  counsel  in  their  orig- 
inal brief  is  based  upon  the  theory  that, 
since  the  law  does  not  do  vain  and  futile 
things,  and  since,  as  they  contend,  a  constable 
already  had  territorial  jurisdiction  under  the 
act  of  1852  (Civil  Code  1910,  {  1151)  to  levy 
tax  fl.  fa.'s  anywhere  within  the  limits  of  his 
county,  the  Code  provision  of  1863  (Civil  Code 
of  1910,  f  1156)  must  therefore  necessarily  be 
taken  and  construed  as  having  for  its  sole 
purpose  an  extension  of  the  constable's  ju- 
risdiction as  to  the  amount  of  a  tax  fl.  fa. 
which  he  is  authorized  to  levy  In  a  case 
where  all  the  fl.  fa.'s  are  turned  over  to  one 
such  officer.  In  the  motion  for  rehearing' 
attention  Is  called  to  the  fact  that  the  latter 
portion  of  the  present  section  1166,  begin- 
ning "and  it  shall  be  the  duty  of  the  consta- 
ble," etc.,  prescribing  diligence  and  impumug 
penalties  upon  constables  as  such  levying  offi- 
cers, could  not  have  been  the  purpose  of  the 
original  1863  Code  section,  since  these  latter 
provisions  were  only  added  to  the  original 
provisions  of  section  1166  by  the  act  of  1899. 
Ga.  L.  1S99,  pp.  26,  27.  In  the  motlcm  coun- 
sel furthermore  contend  as  follows: 

That  '*the  court  overlooked  the  fact  that  sec- 
tions 1165  and  1166  are  not  to  be  construed 
together,  but  that  section  1166  repeals  section 
1165  to  the  extent  that  the  tax  collector  has 
authority  to  designate  a  particular  constable 
who  is  amenable  to  him,  and  that  constable 
then  has  full  authority  to  levy  all  fi.  fa.'s,  re- 
gardless of  amount,  and  that  it  so  repeals  said 
section,  for  the  reason  that  section  1165  is 
taken  from  the  act  of  1852,  and  section  1166 
was  placed  in  the  Code  in  18i63  for  the  purpose 
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of  changing  the  act  of  1852  to  the  extent  thus 
indicated." 

The  authority  to  levy  and  collect  tax  fl. 
fa.'8  seems  to  have  been  originally  vested  in 
the  sheriffs.  Under  the  act  approved  Decem- 
ber 12,  1804,  which  was  re-enacted  by  subse- 
quent acts  and  long  continiied  of  force.  It 
was  provided: 

**It  shall  be  the  dnty  of  the  snerfiTs  in  each 
county,  to  receive  from  the  tax  collector  there- 
in all  executions  that  may  be  tendered  to  him 
for  taxes,  and  to  levy  and  collect  the  same, 
and  to  make  dne  returns  to  the  said  collector 
within  thirty  days  after  the  receipt  of  each 
execution,  where  personal  property  is  levied 
on,  and  where  it  shall  be  reiU  estate,  sixty 
days,"  etc  Cobb's  IMgest  (1851),  29,  |  80,  p. 
1053. 

Thus,  prior  to  the  act  of  1852,  the  powers 
of  constables  to  levy,  while  running  coexten- 
dvely  with  the  jurisdictional  amounts  of 
justices  of  the  peace  as  to  other  executions, 
did  not  extend  to  tax  fl.  fa.*s  at  all,  and  by 
the  enabling  statute  of  1852  their  jurisdiction 
to  levy  tax  executions  was  expressly  limited 
to  those  not  exceeding  thirty  dollars  in 
amount  This  act,  approved  January  21, 
1852  (G.  L.  1851-52,  p.  294,  {  23,  II),  provided 
as  follows: 

'*That  when  the  tax  collector  of  any  county 
shall  hereafter  issue  an  execution  for  taxes 
in  arrear,  the  same  shall  be  directed  to  all 
and  singular  tiie  sheriffs  and  constables  of  this 
state,  and  shall  be  levied  by  either  officer 
when  the  tax  does  not  exceed  thirty  dollars; 
bnt  where  the  tax  exceeds  that  sum,  the  exe- 
cution shall  be  levied  by  the  sheriff  alone." 
Cobb's  Statutes  and  Forms  (1859)  |  99,  II, 
p.  ((62. 

This  act  of  1852,  as  amended  by  the  Code 
of  1863  and  by  the  act  of  1876,  is  the  basis  of 
section  1151  of  the  CivU  Code  of  1910.  By 
the  Code  of  1863  the  jurisdiction  of  consta- 
i)le8  was  extended  in  amount  to  $50,  and  by 
the  act  of  1876  to  9100. 

It  does  not  follow,  however,  as  the  movant 
seems  to  assume,  that  merely  because  the  act 
of  1852  requires  that  all  tax  executions  shall 
be  directed  "to  all  and  singular  the  sheriffs 
and  constables  of  this  state,"  the  territorial 
jurisdiction  of  constables  was  thereby  in 
any  wise  extended  or  affected.  As  was  said 
in  Butler  v.  Davis,  68  Ga.  173,  174: 

"These  executions  are  directed  to  aU  and 
singular  the  sheriffs  and  constables,  in  order 
that  the  proper  officer  might  levy."  (Italics 
ours.) 

Almost  from  the  beginning  all  executi<His 
from  courts  of  record  were  directed  "to  all 
and  singular  the  sheriffs  of  this  state."  Act 
Dec.  14,  1811;  Cobb's  Dig.  p.  510.  Justice 
court  executions  were  directed  "to  all  and 
singular  the  constables  of  said  county" 
(Cobb's  Statutes  and  Forms,  p.  263),  and  this 
was  the  form  even  when  a  constable  could 
not  levy  a  justice  court  execution  outside  of 


his  own  bailiwick,  which  was  the  role  until 
the  year  1869.  Lapsley  v.  Ga.  Loan  Co.,  99 
Ga.  459,  27  S.  E}.  717.  Even  the  sheriff,  un- 
der the  act  of  1852,  could  not  have  levied  a 
tax  execution  outside  of  his  own  proper  ter- 
ritorial Jurisdiction,  although  all  of  them 
were  addressed  "to  all  and  singular  the  sher- 
iffs and  constables  of  this  state."  The  pur- 
pose of  the  act  of  1852  was  to  empower  con- 
stables to  levy  tax  fl.  fa.'s  not  exceeding  |30, 
which  up  to  that  time  they  were  unauthorl^ 
ed  to  levy  at  alL  It  was  only  subsequentiy, 
and  by  section  812  of  the  first  Code  (1863), 
that  constables  were  for  the  first  time  given 
the  right  to  levy  tax  executions  beyond  the 
limits  of  their  own  bailiwicks.  By  section 
811  of  that  Code  the  jurisdiction  as  to 
amount  was  also  extended  from  $30  to  $50, 
in  conformity  with  the  increase  of  justice 
court  jurisdiction  to  that  amount  by  the  act 
of  March  5, 1866.  The  provisions  of  the  Code 
of  1863  were  as  follows: 

Section  810:  ''Executions  for  nonpayment  of 
taxes,  against  persons  who  are  not  required  to 
pay  to  the  treasurer,  are  issued  by  the  tax  col- 
lectors of  their  respective  counties  as  soon  as 
the  last  day  for  payment  has  arrived,  and 
must  be  directed  to  all  and  singular,  the  sher- 
iffs and  constables  of  this  state." 

Section  811:  "Executions  may  be  levied  by 
either  of  the>  officers  to  whom  directed,  or  oth- 
er officer,  who,  by  law  may  be  authorized  in 
their  place;  when  the  principal  amount  does 
not  exceed  fifty  dollars,  the  levy  and  sale  must 
be  made  by  a  constable  and  not  otherwlBe;  if 
the  constable  levies  on  land  or  negroes,  they 
must  be  returned  to  and  sold  by  the  sheriff  of 
the  county." 

Section  812.  'TThe  tax  collector  may  place 
his  fi.  fa.'s  in  the  hands  of  any  one  constable 
of  the  county,  who  shall  be  authorized  to  col- 
lect or  levy  the  same  in  any  part  of  the  coun- 
ty.- 

Section  812  corresponds  with  the  first  por- 
tion of  section  1166  of  the  present  Code,  and 
section  810  is  identical  with  section  1151. 
Thus,  while  it  was  not  until  1869  that  con- 
stables were  given  the  right  to  levy  execu- 
tions, other  than  those  for  taxes,  outside  of 
their  own  bailiwicks,  the  provisions  of  sec- 
tion 812  of  the  Code  of  1863  gave  them,  as  to 
tax  executions,  territorial  jurisdiction  ex- 
tending over  the  entire  county.  By  the  pre- 
ceding section  (811)  their  previous  jurisdic- 
tion as  to  amount  was  extended  from  $30  to 
$50.  This  change  of  jurisdiction  as  to 
amount  was  doubtiess  effected  to  make  it 
conform  to  their  jurisdiction  as  to  other  fi. 
fa.'s,  which,  as  stated,  had  been  increasea 
from  $30  to  $50  by  the  act  of  1866.  Cobb's 
Stat&  and  Forms,  pp.  254,  257.  The  lan- 
guage of  section  811  of  the  Ck)de  of  1S63  is 
not,  within  itself,  altogether  clear  and  free 
from  ambiguity.  It  might  •  possibly  have 
been  urged  that,  while  that  section  expressly 
prc^bited  sheriffs  from  levying  tax  execu- 
tions of  less  than  $50  (Morris  v.  Tinker,  60 
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Gft.  466  [ID,  it  does  not  wUMn  itself  plainly 
and  expressly  limit  the  Jurisdiction  of  con- 
stables to  that  amount 

But  whaterer  doubt*  if  any,  might  bare 
existed  as  to  that  is  resolved  by  the  decision 
of  the  Supreme  Oourt  In  Butler  t.  Dayis,  68 
Ga.  173,  wherein  it  was  held:  "In  1873  a 
ccmstable  could  not  lery  a  tax  11.  fa.  for 
more  than  $50."  This  decisicm  construed 
sections  886  and  888  of  the  Code  of  1873, 
which  as  to  the  provisions  in  question  were 
identical  with  the  language  of  the  sections 
quoted  from  the  Code  of  1863.  Since  the 
only  change  under  the  act  of  1876  (Qa.  L. 
1876,  p.  30),  amending  section  811  of  the  Code 
of  1863  (Civil  Code  of  1910,  |  1165 ;  Code  of 
1873,  I  888),  was  to  clarify  the  language  in 
accordance  with  the  ruling  of  the  Supreme 
Court  just  quoted,  and  to  change  the  limita- 
tion in  amount  from  $50  to  $100,  the  ruling 
of  the  Supreme  Court  in  Butler  t.  Davis 
seems  absolutely  conclusive  in  the  case  at 
bar. 

In  addition  to  this,  there  Is  language  used 
In  the  later  case  of  Watson  t.  Swann,  83  Ga. 
198,  203,  9  S.  B.  612,  613,  decided  since  the 
act  of  1876,  which  would  also  seem  to  be 
conclusive.  In  that  case,  Chief  Justice  Bleck- 
ley said: 

**A8  to  tax  fi.  Ul,*b  not  etioeeding  one  h^mdred 
dcllari  in  amount,  the  constable  has  as  wide 
range  ierriiarially  as  the  sheriff,  and,  w«  think, 
as  wide  a  range  as  to  the  kind  of  property  to 
be  seized."     (Italics  ours.) 

The  point  seems  also  clearly  decided  in 
Winn  T.  Butts»  127  Ga.  385,  387,  56  S.  B.  406, 
407,  where  the  Supreme  Court  said: 

'The  execution  is  directed  *to  all  and  singu- 
lar tlus  sheriffs  and  constables  of  this  state.' 
Pol.  Code,  I  8^.  It  may  be  levied  by  either 
of  the  officers  to  whom  it  is  directed,  or  other 
officer  who  by  law  may  be  authorized  to  act  in 
their  place.  A  constable  cannot  levy  an  exe- 
cution for  taxes  when  the  principal  amount 
exceeds  $100.  If  it  is  for  less  than  $100,  it 
may  be  levied  either  by  the  sheriff  or  a  con- 
stable." 

Thus  It  appears  that  the  act  of  1852  did 
not  give  to  constables  the  right  to  levy  tax 
executions  outside  of  their  own  districts  or 
bailiwicks,  that  such  authority  was  the  main 
pnrpose  of  section  812  of  the  Ck)de  of  1863 
(Civil  Code  of  1910,  |  1166),  and  that  under 
tliese  three  decisions  of  the  Supreme  Court 
tbe  pecuniary  jurisdicti<Hi  of  constables  re- 
mains limited,  despite  the  provlsloas  of  sec- 
tion 1166. 

R^erring  specifically  to  the  quoted  portion 
ot  the  motion,  wherein  counsel  contend  that 
section  1166,  In  so  far  as  it  expressly  limits 
in  amount  the  Jurisdiction  of  constables  in 
levjrlng  tax  executions,  is  repealed  by  the 
later  Code  section  (1166),  it  might  be  first 
0aid  that  the  limitation  imposed  by  section 
1165  is  plain  and  specific,  and  that  a  repeal 


by  implication  of  such  a  definite  statutory 
provision  is  not  favored.  Verdery  v.  Walton, 
137  Ga.  213»  216,  73  S.  E.  390 ;  Sampson  v. 
Brandon  Grocery  Co.,  127  Ga.  454,  456,  56  S. 
B.  488,  0  Ann.  Cas.  331 ;  .Hammond  v.  State, 
10  Ga.  App.  143,  145,  72  S.  B.  037.  But,  in 
addition  to  this,  the  plain  and  express  pe- 
cuniary limitation  imposed  by  section  1165 
is,  in  point  of  fact,  of  later  date  than  section 
1166,  on  which  the  movant  relies.  While 
section  1166  dates  from  the  Code  of  1863 
(section  812),  section  1166,  as  now  embodied 
In  the  Code,  is  a  re-enactment  of  the  act  of 
February  25,  1876  (Ga.  L.  1876,  p.  30),  when 
the  plain  and  emphatic  pecuniary  limitation 
was  changed  from  $50  to  $100,  at  which 
amount  it  now  stands. 
Motion  for  rehearing  denied. 


(27  Ga.  App.  378) 

GUARANTY  MUT.  LIFE   &   HEALTH   INS. 
CO.  V.  SEALS.    (No.  11822.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept  27,  1921.) 

(ByUabue  hp  the  Court,) 

New  trial  <9=>I8,  81— Suffloiency  of  patitioa 
not  raised  on  motion  for  new  trial. 
Questions  as  to  the  sufficiency  of  a  petition 
cannot  be  raised  in  a  motion  for  a  new  trial. 
Where  the  defendant  has  not  excepted  to  the 
sufficiency  of  the  petition,  either  by  demurrer, 
or  by  a  motion  in  the  nature  of  a  general  de- 
murrer to  dismiss  the  plaintifTs  case  for  want 
of  a  cause  of  action  appearing  in  the  petition, 
he  cannot*  under  the  generid  assignment  of 
error  ''that  the  verdict  is  contrary  to  law  and 
against  the  principles  of  justice  and  equity," 
in  a  motion  for  a  new  trial,  insist  that  the  pe- 
tition does  not  set  out  a  cause  of  action. 
Roberts  v.  Keeler,  111  Oa.  181(6),  86  S.  B. 
617;  Kelly  v.  Stronse.lld  Cku  872(6),  888^ 
886,  48  S.  E.  280.  This  is  true,  even  though 
the  verdict  and  judgment  were  rendered  in  a 
case  on  appeal  to  the  superior  court  from  the 
justice  court,  and  where  the  defendant  liad  no 
opportunity^  to  file  a  demurrer  to  the  petition. 
This  ruling  is  not  in  conflict  with  anything 
contained  in  headnote  5  or  the  corresponding 
division  of  the  opinion  in  Kelly  v.  Strouse 
supra. 


♦» 


Error  from  Superior  CJourt,  Richmond 
(bounty;  H.  C.  Hammond,  Judge. 

Action  by  Minnie  Seals  against  the  Guar- 
anty Mutual  Life  &  Health  Insurance  Com- 
pany. From  an  adverse  Judgment,  defendant 
brings  error.    Affirmed. 

Paul  T.  (Chance,  of  Augusta,  for  plaintiff  in 
error. 

T.  S.  Lyons  and  J.  S.  Watkins,  both  of 
Augusta,  for  defendant  In  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  o<Micur. 


^For  oth«r 
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(27  Oa.  App.  881) 

FIVE  MINUTE  VULCANIZER  &  AUTO 

SUPPLY  CO.  V.  MoMILLAN  et  al. 

(No.  M965.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  2, 

Sept  27,  1921.) 

(Syllabus  by  the  Court.) 

1.  Prinolpal  and  agent  ^=941— Directed  verdiot 
liroper  where  evidence  demanded  finding. 

In  a  suit  by  the  plaintiff  to  recover  the 
porchase  price  of  goods  sold  to  the  defendant 
in  compliance  with  the  terms  of  a  contract  be- 
tween the  plaintiff  and  the  defendant,  wherein, 
among  other  things,  the  plaintiff  agreed  to 
give  to  the  defendant  the  exclusive  right  to 
handle  the  plaintiff's  product  within  certain 
territory,  and  where  the  defendant  filed  a  conn- 
terclaim  to  the  plaintiff's  suit,  alleging  a  breach 
by  the  plaintiff  of  its  covenant  in  the  contract 
to  give  to  the  defendant  exclusive  territorial 
rights  as  above  set  out,  and  praying  damages 
for  such  breach,  where  the  evidence  demanded 
a  finding  for  the  plaintiff  for  the  indebtedness 
sued  on,  and  failed  to  sustain  the  defendant's 
counterdaim,  a  direction  of  a  verdict  for  the 
plaintiff  was  proper. 

2.  Principal  and  agent  ^=»4I— Spedai  damag- 
es alleged  from  breach  of  contract  not  estab- 
lished. 

Whether  or  not  the  legal  measure  of  dam- 
ages for  the  alleged  breach  of  the  contract  by 
the  plaintiff  was  the  expenses  which  the  de- 
fendant necessarily  incurred  in  preparing  the 
territory  by  advertising  and  sending  out  sales- 
men, etc.,  for  the  purpose  of  facilitating  his 
sales  therein  as  alleged  by  the  defendant  in 
his  counterclaim,  it  nevertheless  not  appearing 
that  such  expenses  were  necessarily  incurred 
as  a  result  of  the  plaintiff's  breach  of  the  con- 
tract, and  the  defendant  praying  only  for  spe- 
cial damages  as  above  set  out,  the  defendant's 
counterclaim  was  not  sustained. 

3.  Appeal  and  error  ^=»  1 056 (6)— Exclusion  of 
evIileBce  of  breach  of  contract  harmless 
where  no  damages  shown. 

In  view  of  the  foregoing  rulings,  the  evi- 
dence offered  by  the  defendant,  tending  to  show 
that  the  plaintiff  had  in  its  pleadings  in  a  for- 
mer suit  admitted  a  breach  of  the  contract  sued 
upon,  as  set  out  by  the  defendant  in  his  coun- 
terclaim, which  evidence  was  excluded  by  the 
trial  judge,  would  not  if  admitted,  have  raised 
any  issue  of  fact  for  the  jury. 

4.  New  trial  erroneously  awarded. 

The  verdict  directed  for  the  plaintiff,  there- 
fore, being  demanded  as  a  matter  of  law,  the 
judge  of  the  superior  court  erred  in  sustaining 
the  defendant's  certiorari  and  awarding  a  new 
trial. 

5.  Certiorari  overruled  and  Jndgment  ordered 
entered. 

It  appearing,  however,  that  the  appellate 
division  of  the  municipal  court  in  affirming 
the  judgment  of  the  trial  court  entered  a 
final  judgment  for  the  plaintiff  in  excess  of 
that  rendered  on  the  trial  and  authorized  under 
the  law,  it  is  therefore  ordered  that  the  judg- 
ment of  the  superior  court  sustaining  the  cer- 


tiorari be  reversed,  and  that  the  certiorari  be 
overruled  and  a  final  judgment  entered,  writiof 
off  the  excess  and  awarding  judgment  for  the 
plaintiff  against  the  defendant  for  the  amovot 
of  the  verdict  and  the  judgment  entered  there- 
on by  the  trial  judge  in  the  municipal  court 

Error  from  Superior  Ck>art,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  the  Five  Minute  Ynlcanizer  k 
Auto  Supply  Company  against  J.  B.  McMil- 
lan and  others.  Verdict  for  plaintUT  in  tbe 
municipal  court  was  set  aside  by  Superior 
Court,  and  plaintiff  brings  error.  Reversed, 
with  direction. 

Walter  S.  Dillon,  of  Atlanta,  for  plaintiff  in 
error. 

R.  W.  Crenshaw  and  A.  E.  Wilson,  both  of 
Atlanta,  for  defendants  In  error. 

STEPHENS,  J.  Judgment  reversed,  with 
direction. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(27  Oa.  App.  373) 

HINE8,    Director    General    of    Railroads,   v. 
OWENS.    (No.  11798.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2 

Sept  27,  1921.) 

(Syllabus  by  the  Court.) 

1.  Trial  ^=>25l  (8)~Proper  to  refuse  to  obargs 
on  proposition  not  relied  upon. 

A  failure  of  the  court  to  charge  a  certsin 
proposition  of  law  furnishes  no  ground  for 
complaint  to  a  party  to  the  suit  who  does  not 
rely  upon  such  proposition  of  law  to  sustain  lus 
case.  It  follows  therefore  that  in  a  suit  against 
a  railroad  company  for  personal  injuries,  where 
the  plaintiff  alleges,  as  negligence  causing  the 
injury,  that  the  defendant  failed  to  blow  the 
whistle  of  its  locomotive  when  approaching 
the  crossing  at  which  the  injury  occurred,  and 
where  the  defendant  in  its  pleadings  denies 
such  failure  and  alleges  that  it  did  blow  the 
whistle,  and  offers  evidence  to  sustain  such  al- 
legation, it  is  not  error  for  the  trial  judge  to 
fail  to  charge  that  railroad  companies  are  not 
required  to  blow  the  whistles  of  their  loco- 
motives on  approaching  crossings  or  public 
roads  within  the  corporate  limits  of  cities, 
towns,  and  villages  of  this  state.  Pen.  Code 
1910,  {  520.  In  view  of  the  above  ruling,  it 
was  not  error  for  the  court  to  fail  to  charge 
"the  law  relative  to  the  running  of  railroad 
trains  within  the  corporate  limits  of  a  city 
and  approaching  a  crossing  therein,  as  set  out 
in  Acts  Gen.  Assem.  Ga.  1918,  p.  212  et  seq.'* 

2.  Trial   ^=s»260(l)-*Reque8t   oontalalng   sib- 
stance  of  given  charges  property  refused. 

The  various  requests  to  charge,  in  so  far 
as  the  same  were  pertinent  and  not  argumenta- 
tive, were  covered  by  the  court  in  the  general 
charge  to  the  jury.  Although  such  requests 
contain  sound  propositions  of  law,  announced 
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bj  the  Supreme  Court  of  this  state  in  Tsrious  I  his  property  occasioned  by  the  conduct  of  the 
adjudicatioDB,  it  does  not  necessarily  follow  that  |  defendant, 
such   language  should  be   given  in  charge  to 


the  jury.     Savannah  Electric  Railway  Co.  y. 
Joseph,  25  Ga.  App.  518,  103  S.  B.  723. 

3.  I  nstniotlons— Charge  helil  fair  anil  sot  nis* 
leading. 

The  charge  of  the  court  fairly  and  impar- 
tially presented  all  the  issues  in  the  case,  and 
was  not  subject  to  the  objection  that  it  tended 
to  confuse  the  minds  of  the  jury,  or  was  ei^ 
roneots  for  any  reason  insisted  upon. 

4.  Personal   Injories— Verdlot  held   not  exoM- 

•IVA. 

Considering  the  nature  of  the  injuries,  as 
testified  to  by  the  plaintiff,  his  pain  and  suf- 
fering and  the  impairment  of  his  capacity  to 
work,  this  court  cannot  conclude  that  the  ver- 
dict for  the  plaintiff  for  $5,000,  which  was  ap- 
proved by  the  trial  judge,  was  excessive. 

5.  Personal  Injuries— Verdlot  aothorlzed  by  evi* 
denoe. 

The  evidence  authorised  the  verdict,  and 
no  error  of  law  appears. 

Error  from  Superior  Court,  Newton  Coun- 
ty;  W.  B,  H.  Searcy,  Jr.,  Judge. 

Action  by  Lee  Owens  against  W.  D.  Hines, 
Director  General  of  Railroads.  Judgment 
for  plaintiff,  and  the  defendant  brings  error. 
Affirmed. 

Rogers  ft  Tuck,  of  Covington,  and  J«  O. 
Knox,  of  Monroe,  for  plaintiff  In  error. 

King  &  Johnson,  of  Covington,  for  defend- 
ant In  error. 

STBPHBNS,  J.    Judgment  affirmed. 

JBNKINS,  P.  J.,  and  HILL,  J^  concur. 


(27  Ga.  App.  8TO) 

CfTY  OF  MACON  v.  HAWES.     (No.  11855.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept  27,  1921.) 

(8yUabu9  by  the  Court.) 

I.  Trial  «»255(l4)-*No  error  In  falling  to 
charge  without  request  as  to  duty  to  reduce 
daniages  occasioned  by  conduct  of  adjoining 
owner. 

In  a  suit  by  a  landed  proprietor  to  recover 
damages  for  an  injury  to  his  buildings,  caused 
by  tbe  conduct  of  the  defendant  (an  adjacent 
proprietor)  in  causing  an  unnatural  and  ar- 
tificial accumulation  of  water  to  be  discharged 
and  precipitated  upon  the  land  of  the  plaintiff, 
and  'where  the  charge  of  the  court  clearly  re- 
stricted the  plaintiff  to  a  recovery  for  damage 
occaaioned  by  the  water,  tbe  plaintiff  being 
under  no  duty  to  do  anything  to  prevent  such 
daznase  (Athens  Mfg.  Co.  v.  Rucker,  80  Ga. 
291  £4],  4  S.  B.  885),  it  was  not  error  to  fail 
to  cbarge  (without  special  request)  that  it  was 
the    doty  of  the  plaintiff  to  exercise  ordinary 


2.  Damages  «=»lll,  l74(3)-*Measure  of  dam- 
ages  for  Injury  to  building;  evidence  as  to 
cost  to  put  back  In  condition  admissible. 

While  the  plaintiff's  measure  of  damage  to 
his  building  is  the  cost  of  replacing  it  in  the 
condition  in  which  it  was  when  the  damage  oc- 
curred (Harrison  v.  Kiser,  79  Ga.  588t8],  59«5, 
4  S.  E.  320;  Empire  MiUs  Go.  v.  Burrell  Engi- 
neering, etc.,  Co.,  18  Ga.  App.  253[2],  256, 
89  S.  E.  630),  evidence  that  it  would  cost  a 
certain  sum  to  "put  it  back  in  the  condition  it 
was  when  it  was  built"  was  not  erroneously  ad- 
mitted, when  the  witness  further  stated,  in  im- 
mediate connection  therewith,  that  it  would  cost 
the  sum  to  which  he  testified  "to  put  the  build- 
ing in  a  safe  condition,"  and  that  he  "made  the 
estimate  on  the  basis  of  putting  the  building 
back  in  a  first-dass  condition  and  making  it 
safe,  putting  it  back  secure,  tearing  down  the 
back  walls,  rebuilding  the  foundation  walls,  and 
putting  the  drain  way  in  a  safe  condition,  I  was 
just  looking  for  the  damage  to  the  building." 

3.  Requested  Instrnotlon  covered  by  given  in- 
struction. 

The  substance  of  the  request  to  charge  set 
out  in  the  first  ground  of  the  amendment  to 
the  motion  for  a  new  trial  was  fully  covered  by 
the  charge  given. 

4.  Damages  ^=> 1 74 (3)— Witnesses  ^=»406— 
Condition  of  building  years  before  damage 
properly  rejected. 

Evidence  of  the  conditon  of  the  building  10 
years  prior  to  the  time  of  its  damage  was 
properly  rejected  by  the  court,  since  such  evi- 
dence was  immaterial  and  irrelevant  to  illus- 
trate the  present  issue,  or  to  impeach  a  witness 
testifying  to  the  condition  of  the  building  im- 
mediately prior  to  the  time  of  the  damage. 


and   reasonable  care  to  reduce  the  damage  to  1 95(9),  67  S.  E.  440. 


5.  Damages  ^=»I88( I)— Amount  sbown  with 
reasonable  certainty. 

There  being  evidence  in  detail  as  to  the 
nature  of  the  damage  to  the  building  as  a  re- 
sult of  the  discharge  and  precipitation  of  water 
on  the  plaintiff's  land,  caused  by  the  defendant, 
and  it  being  inferable,  from  the  evidence,  that 
the  building  was  in  a  safe  condition  before  it 
was  damaged,  and  there  being  evidence  of  the 
cost  of  restoring  it  to  such  condition,  the  ver- 
dict is  not  subject  to  the  objection  that  it  is 
unsupported  by  evidence,  in  that  the  evidence 
fails  to  show  with  reasonable  certainty  the 
amount  of  tiie  damage  to  the  building. 

6.  Judgment  ^ss>253( I)— Verdlot  within  amount 
prayed  for,  though  In  excess  of  special  dam* 
ages,  held  not  contrary  to  law. 

The  verdict  rendered  for  the  plaintiff,  while 
being  in  excess  of  the  aggregate  amounts  pray- 
ed for  as  spedi^  damages,  is  not  in  excess  of 
the  lawful  interests  upon  such  amounts,  com- 
puted from  the  time  of  the  injury  to  the  date 
of  the  verdict,  and,  being  within  the  amoimt 
prayed  for  as  damages  generally  in  the  petition, 
is  not  contrary  to  law,  as  being  in  excess  of 
the  amount  sued  for.  See,  in  this  connection, 
Ga.  R  Co.  V.  Crawley,  87  Ga.  191,  192,  13  S. 
E.  508;  McConnell  Bros.  v.  Slappey,  134  Ga. 


For  other  casea  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digestji  and  Indexee 


480 


108  SOUTHBASTERN  RBPORTEB 


(Qft. 


7.  Verdlot  Mippdrted  by  evidence. 

The  evidence  supports  the  verdict  and  no 
error  of  law  appears. 

Error  from  Superior  Ck>urt,  Bibb  County; 
H.  A.  Matbew8>  Judge.. 

Action  by  H.  B.  Hawes  against  the  City 
of  Macon.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Robt  Q.  Plunkett  and  P.  F.  Brock,  both 
of  Macon,  for  plaintiff  in  error. 

Jordan  &  Moore,  of  Macon,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  oonour. 


(27  Ga.  App.  384) 

MAYOR,    etc    OF    HOGANSVILLE   V. 
PLANTERS'  BANK.    (No.  12051.) 

<Coart  of  Appeals  of  Georgia,  Diyision  No.  2. 

Sept.  27,  1921.) 

(SyUalmM  hy  th€  OomrtJ 

1.  Minldpal  oorporatlona  ^;=»249i\),  249— 
Not  liable  inder  anaotliorlzeil  contract;  no 
ratnicatlon  by  nee  of  benefits. 

A  munidpalitj  cannot  be  held  liable  upon 
an  implied  contract  for  the  yalue  of  any  bene- 
fits received  by  it  under  a  contract  made  with 
one  of  its  officials,  where  the  municipality  is 
expressly  forbidden  to  make  such  a  contract. 
Such  a  contract,  being  void,  cannot  be  ratified 
by  an  acceptance  or  use  by  the  municipality  of 
the  benefits  furnished  thereunder.  Hardy  v. 
Mayor  and  Ck>undl  of  Gainesville,  121  Ga.  327, 
48  S.  S.  921;  Horkan  ▼.  City  of  Moultrie,  136 
Oa.  631,  71  S.  B.  785;  Neal  v.  Town  of  Deca- 
tur, 142  Ga.  205,  82  S.  E.  546;  Dillon  on  Mu- 
nicipal Corporations,  {  707  et  seq.;  Berka  ▼. 
Woodward,  126  Cal.  119,  67  Pac.  777,  46  L.  R. 
A.  420,  73  Am.  St  Rep.  31;  McNay  v.  Lowell, 
41  Ind.  App.  627,  84  N.  B.  778;  BrazU  y. 
McBride,  69  Ind.  244;  Macy  ▼.  Duluth,  68 
Minn.  452,  71  N.  W.  687. 

2.  MuRMpal  oorporations  ^=s»23l(3)— Not  lia- 
ble for  oleotrlo  ourrent  used  under  oon tract 
w(tli  oorporaitton  of  whlohi  offlolala  wore 
stookholders. 

In  a  suit  against  a  municipality  to  recorer 
for  beneficial  services,  such  as  eledtric  lights, 
alleged  to  have  been  furnished  to  the  munici- 
pality, where  one  of  the  defenses  interposed  by 
the  defendant,  and  sustained  by  evidence,  was 
that  the  mayor  and  one  of  the  members  of  the 
municipal  council  were,  during  the  period  when 
such  services  were  furnished  to  the  municipal- 


ity, stockholders,  and  interested  peenoiarOr 
in  the  corporation  which  furnished  the  senr- 
ices,  and  that  therefore  such  -services  were 
furnished  under  a  contract  which  was  void  tm- 
der  a  provision  of  the  charter  of  the  miuiici- 
pality  that  ''no  person  holding  an  office  in  this 
municipal  corporation  shall,  during  the  tenn 
for  which  he  was  elected  or  appointed,  be  ca- 
pable of  contracting  with  said  corporation 
♦  •  •  for  the  performance  of  any  work 
which  is  to  be  pai9  out  of  the  treasury  of  aaid 
town,"  it  was  error  for  the  court  to  diarge 
that  if  the  mayor  and  council  of  the  monici- 
pality,  knowing  that  such  services  were  being 
furnished,  accepted  the  same  and  made  pay- 
ments to  the  corporation  furnishing  snch 
services,  the  municipality,  notwithstanding  that 
certain  members  of  the  council  in  the  munici- 
pality during  such  period  were  stockhoMen  in 
the  corporation  furnishing  the  services,  would 
be  liable  to  the  plaintiff  for  the  reasonable 
value  of  the  services  rendered. 

3.  Muniolpal  oorporations  ^=s>23l(4)— Uakte 
for  reasonable  value  of  sorvlooa  tfmdwni  ii- 
der  unenforoeable  oontraot. 

The  municipality,  however,  would  be  liable 
to  the  plaintiff  for  the  reasonable  value  of  the 
services  rendered  and  applied  by  the  mudd- 
pali4y  to  its  benefit  in  the  exercise  of  a  lawful 
corporate  function,  when  accepted  by  it  dor- 
ing  the  period  when  a  contract  with  the  mn- 
nicipality '  by  the  corporation  furnishing  the 
services  could  be  legaUy  entered  into,  and  not 
be  invalid,  upon  the  ground  that  an  officer  in 
the  municipality  was  pecuniarily  intereeted 
therein:  Provided,  however,  that  such  liability 
does  not  constitute  such  a  debt  against  the  mu- 
nicipality as  is  prohibited  by  the  Oonstitution. 

4.  Assignmenta  of  error  reviewed. 

It  is  unnecessary  to  pass  upon  the  assign- 
ments of  error  not  dealt  with  in  the  foregoing 
rulings. 

5.  Motion  for  new  trial. 

The  court  therefore  erred  in  overriding  the 
defendant's  motion  for  a  new  trial. 

Error  from  Superior  Court,  Troup  Gounty; 
John  D.  Humphries,  Judge. 

Action  by  the  Planters'  Bank  against  the 
Mayor,  etc,  of  Hogansville.  Judgment  for 
plaintiff,  and  defendant  brings  errcMr.  Bo- 
versed. 

Hall  &  Jones,  of  Newnan,  for  plaintiff  in 
error. 

Hatton  Loveloy,  of  La  Grange,  for  defend- 
ant in  error. 

STSPHUnIs,  J.     Judgment  reversed. 

\ 
JE2NKINS,  P.  J.,  and  HILL,  J.,  concur. 
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(27  Qa.  App.  886) 

HOME   REALTY  CORPORATION   V.   MOR- 
ROW.     (No.  12064.) 

<Court  of  Appeals  of  Geori^ia,  DlyisioB  No.  2. 

Sept.  27,  1921.) 


(SyUdbuM  by  the  Court.) 

f .  Principal  aBd  agent  ^S9l36(4)— >No  recovery 
from  agent  of  money  paid  by  agent  to  prin- 
cipal. 

Where  money  in  paid  to  the  agent  of  an- 
other, the  payor  cannot,  in  a  suit  against  the 
agent,  recover  the  sum  thas  paid,  where  the 
agent  had,  before  the  suit,  paid  the  money  over 
to  his  principal. 

2.  Principal  and  agent  ^S9 1 36(4)— No  recovery 
of  money  paid  to  agent  and  appropriated  In 
payment  of  indebtedness  due  from  principal. 

When  a  principal  authorises  his  agent,  who 
haa  in  his  hands  money  collected  for  the  prin- 
cipal, to  appropnate  the  money  to  the  can- 
cellation of  an  indebtedness  dae  by  the  prin- 
cipal to  the  agent,  this  is  eqtdvalent  to  the 
agent's  paying  the  money  to  his  prSndpaL 

3.  Verdict— Demand. 

This  being  a  salt  in  the  municipal  court  of 
Atlanta  by  the  payor  against  the  agent,  and  a 
Terdict  for  the  defendant  being  demanded  as 
a  matter  of  law,  the  judge  of  the  superior  court 
erred  in  not  sustaining  the  defendant's  certio- 
rariy  complaining  of  a  judgment  rendered  for 
the  plaintiff. 

Error  from  Superior  Ck>iirt,  Fulton  Coun- 
ty; Qeo.  L.  Bell«  Judge. 

Action  by  J.  R.  Morrow  against  the  Home 
Bealty  Cori)oration.  Judgment  for  plalntilf 
In  the  municipal  court  sustained  on  certio- 
rari, and  defendant  brings  error.    Reversed. 

Anderson,  Rountree  ft  Crenshaw,  of  At- 
lanta, for  plaintlCT  in  error. 

J.  Caleb  Clarke,  of  Atlanta,  for  defendant 
In  error. 

STBPHBNB,  J.    Judgment  reversed. 

JBNKINS,  P.  J.,  and  HILL^  J.,  concur. 


<27  Ga.  App.  389 

MACON,  D.  ft  S.  R.  CO.  v.  HEARD  BROS, 
•t  al.     (No.  12006.) 

<Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept  27,  1921.) 

(Syllabus  hy  the  Court,) 

1.  Bailment  ^=»2I— Bailee  for  hire  may  main- 
tain. 

A  bailee  for  hire  has  such  title  and  right 
of  possession  as  wiU  authorise  it  to  maintain 
m  suit  in  trover.  Ciy.  Code  1910,  |S  8468, 
4482;  McWhorter  db  Armor  ▼.  Moore,  7  Ga. 
^pp.  439,  67  S.  B.  115. 

2.  Trover  and  coavcrsicn  ^s»l  I— Innocent  par- 
chaser's  liability  stated. 

While  it  is  a  conversion  of  personal  prop- 
erty for  one  in  possession,  without  title,  to  sell 
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the  property  and  receive  the  proceeds  (Branch 
V.  Planters'  Loan  &  Savings  Bank,  75  Ga.  342), 
although  the  one  in  possession  was  an  innocent 
purchaser  from  one  with  no  authority  to  sell 
from  the  true  owner,  yet  where  the  true  owner 
lost  possession  of  the  property  through  the  neg« 
ligent  and  fraudulent  acts  of  its  own  agents  and 
employees,  such  owner  could  not  maintain 
trover  for  the  property  against  one  who  inno- 
cently came  into  possession  thereof,  and  who 
had  in  good  faith  disposed  of  the  property 
without  any  notice  of  the  claim  of  the  true 
owner. 


3.  Vcnfiot  proper  for  defendant. 

It  appearing  in  the  instant  case,  which  is  a 
salt  in  trover  to  recover  the  possession  of  cer- 
tain property,  that  the  plaintiff  lost  possession 
of  the  property  through  the  fraudulent  and 
negligent  acts  of  its  own  agents  and  employees, 
and  that  the  defendant  was  guilty  of  no  negli- 
gence or  fault  in  the  premises,  and  has  dis- 
posed of  the  property  in  good  faith  and  with- 
out any  notice  of  the  plaintiiTs  daim,  the  trial 
judge  did  not  err  in  directing  a  verdict  for  the 
defendant. 

Error  from  City  Court  of  Mac(»;  Will 
Gunn,  Judge. 

Action  by  the  Macon,  Dublin  &  Savannah 
Railroad  Company  against  Heard  Brothera 
and  others.  From  judgment  for  defendants 
on  directed  verdict,  plaintiff  brings  error. 
Affirmed. 

Cbas.  Akerman  and  Jessee  Harria,  both 
of  Macon,  for  plaintiff  In  error. 

T.  A.  Jacobs,  Jr.,  Jno.  R.  L.  Smith  and 
Grady  C.  Harris,. all  of  Maoon,  for  defend- 
ants in  error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P.  J.,  and  HIIA4,  J.,  concur. 


(27  Oa.  App.  888) 
WADE  V.  EASON.     (No.   11979.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2^ 

Sept  28v  1021.) 

(SyUabuM  5y  the  CourtJ 

I.  Partaarship  ^=s>MO— On  foreolosore  of  mort- 
gage  by  partner  to  copartner,  held  error  to 
strike  counter  affidavit  claiming  In  defense 
that  defendant  was  being  prooeeded  against 
individually  for  a  partnership  debt 
This  is  a  foreclosure,  in  one  action,  of  two 
mortgages  made  by  Wade  to  Bason,  one  for  $3,- 
000,  and  a  subsequent  one  for  the  same  $3,- 
000  indebtedness,  and  for  an  additional  indebt- 
edness of  $200.    The  defendant  mortgagor  filed 
a  counter  affidavit,  alleging  that  at  the  time 
of  the  execution  of  the  subsequent  mortgage 
he  and  the  plaintiff  were  in  partnership,  con- 
ducting farming   operations,  and  that  it   was 
given  to  secure  $200  advanced  t.o  him  for  the 
benefit  of  the  partnership,  and  was  procured  by 
the  plaintiif,  and  the  indebtedness  represented 
by    the    original    mortgage    included    therein. 


^=:>For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Ktjr-Nimibered  Digests  aad  Indexes 
108  SJJ.--51 
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in  accordance  with  an  agreement  and  nnder- 
standing  between  them  that  it  was  executed 
solely  for  the  purpose  of  being  used  by  the 
plaintiff  to  negotiate  a  loan  of  money  thereon 
for  the  benefit  of  the  partnership,  and  that, 
since  the  partnership  had  not  terminated,  the 
defendant  could  not  be  proceeded  against  indi- 
vidually for  the  partnership  debt.  Hetdt  that 
the  court  erred  in  striking  the  defendant's  coun- 
ter affidavit  in  so  far  as  it  set  up  this. defense 
to  the  subsequent  mortgage.  See,  in  this  con- 
nection, Miller  v.  Freeman,  111  Ga.  654,  36 
S.  B.  961,  51  L.  B,  A.  504;  Paulk  ▼.  Creech. 
8  Ga.  App.  738,  70  S.  B.  145. 

2.  Mortgages  <s=>4 1 5(1)— Unenforceable  sub- 
sequent mortgage  held  not  to  bar  foreclosure 
on  former. 

It  appearing  that  the  original  mortgage  for 
$3,000  had  been  executed  as  a  transaction  be- 
tween the  parties  individually,  and  before  any 
partnership  relation  between  them  was  in  exist- 
ence, and  there  being  no  vaUd  plea  of  payment 
of  this  mortgage,  or  any  other  defense  thereto, 
set  up  in  the  defendant's  counter  affidavit  to 
the  foreclosure,  the  court  properly  struck  the 
counter  affidavit  in  so  far  as  it  applied  to  the 
original  mortgage. 

3.  Pleading  ^=s»l92(3)  —  Counter  aflldavit  In 
mortgage  foredoeure  held  to  Insufficiently 
allege  discharge  of  Indebtedness. 

Where  the  counter  affidavit  alleged  that  the 
indebtedness  secured  by  the  original  mortgage 
arose  out  of  a  contractual  relation  between  the 
parties,  and  set  out  the  terms  of  such  contract, 
and  made  a  general  allegation  to  the  effect  that 
the  defendant  had  complied  with  his  obligations 
under  such  contract,  without  alleging  particu- 
larly how  the  obligations  had  been  complied 
with,  it  insufficiently  alleged  a  discharge  of 
the  indebtedness,  and  was  therefore  subject  to 
special  demurrer,  on  the  ground  that  the  par- 
ticulars of  the  alleged  "payment"  were  not 
set  out. 

4.  Mortgagee  «=>4I6( I)— Allegation  as  to  dam- 
ages In  counter  affidavit  on  foreclosure  prop- 
erly stricken. 

The  counter  affidavit  was  properly  stricken 
in  so  far  as  it  set  up  that  the  defendant  was, 
by  the  mortgagee's  conduct  in  "fraudulently 
procuring  the  execution  of  the  rscond  mort- 
gage," damaged  in  his  farming  operations  by 
virtue  of  his  laborers  and  tenants  being  inter- 
fered with,  and  crippled  in  his  ability  to  carry 
out  his  contract  of  purchase  for  land  with  a 
third  person.  Arnold  v.  Carter,  125  Ga.  819, 
54  S.  E.  177. 

5.  Counter  affidavit— Striking. 

The  trial  judge  erred  in  striking  the  coun- 
ter affidavit  in  its  entirety. 

Error  from  City  Court  of  Waynesboro; 
Wlm.  H.  Davis,  Judge. 

Action  by  A.  J.  Eason  against  L.  M.  Wade. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Beversed. 

Pierce  Bros.,  of  Augusta,  M.  C.  Barwick,  of 
Louisville,  and  E.  V.  Heath,  of  Waynesboro, 
for  plaintiff  in  error. 


Wm.  H.  Fleming,  of  Augusta,  Phillips  & 
Abbot^  of  Louisville,  and  F.  S.  Burney,  of 
Waynesboro,  for  defendant  in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(89  W.  Va.  29) 

GEORGE  WASHINGTON  LIFE  INS.  CO.  V. 

JAYNE  ot  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  13,  1921.) 

(8yllalm9  hy  the  Oawrt,) 

Vendor  and  purchaser  €=»279  —  Parties  por- 
ohasing  property  in  suit  from  plaJntlffs  held 
entitled  to  excess  of  purchase  money  on  Judi- 
cial sale  over  agreed  price. 

The  rights  of  no  one  else  being  affected 
thereby,  purchasers  from  the  owners  by  writ- 
ten contract  of  the  subject  matter  of  a  suit  to 
enforce  a  vendor's  lien  after  decree  of  sale, 
which  the  owners  refuse  to  execute,  may  inter- 
vene by  petition  to  be  made  parties  to  the  suit 
and  to  have  decreed  to  them,  as  equitable  own- 
ers of  the  property  sold,  the  excess  of  purchase 
money  over  the  price  which  they  had  agreed  to 
pay  for  it 

Case  Certified  from  Circuit  Court,  Kan- 
awha County. 

Action  by  the  George  Washington  life 
Insurance  Company  against  Cecelia  M.  Jayne 
and  another,  in  which  E.  B.  Stephenson  and 
others  intervened,  and  their  demurrer  to 
the  petition  was  overruled,  and  they  were 
ruled  to  answer  and  the  ease  certified.  Af- 
firmed. 

KooDtz  &  Hurlbntt,  of  Charleston,  for  in- 
terveners E.  B.  Stephenson  and  others. 

Morton  &  Mohler  and  Lively  &  Stambaagh, 
all  of  Charleston,  for  defendants. 

MILLEB,  J.    After  the  decree  to  enforce 
the  vendor's  lien  was  pronounced  in  this 
cause,  but  before  its  execution  by  the  special 
commissioner  appointed  for  that  purpose,  E. 
B.   Stephenson,  A.  B.  Koontz  and  William 
Jones  intervened  by  petition  and  were  made 
parties,  setting  up  therein  their  contract  for 
the  purchase  of  the  property  from  the  de- 
fendants, Cecelia   M.  Jayne  and  David    A. 
Jayne,  which  the  defendants  had  failed  to 
execute  by  perfecting  their  title  to  the  prop- 
erty and  the  execution  of  a  deed  in  accord- 
ance with  the  provisions  of  the  contract,  al- 
leging furthermore  thai  by  the  failure   of 
the  defendants  to  comply  with  their  contract 
the  property  was  sold  by  the  commissioiier 
after   an   understanding  between   him   and 
counsel  for  the  parties  to  the  suit,  that  the 
plaintiff  should  buy  in  the  property  and  con- 


«ss>For  other  cases  see  same  topic  and  KBY-NUMBBR  in  aU  Key-Numbered  DiaeaU  and  Indezas 
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vey  it  to  petitioners  for  the  price  and  upon 
the  same  terms  as  provided  in  the  contract, 
but  that  at  said  sale  another  party  appeared 
and  bid  in  the  property  for  $1,200  in  ex- 
cess of  the  price  agreed  upon  between  de- 
fendants and  petitioners,  rendering  it  im- 
possible for  the  plaintiff  to  convey  it  to 
petitioners,  but  that  as  by  the  contract  the 
equitable  title  to  the  property  thereby  be- 
came vested  in  them,  they  were  entitled  to 
the  excess  of  purchase  money,  which  they 
prayed  might  be  decreed  them  out  of  the 
proceeds  of  said  sale. 

The  demurrer  of  the  defendants  Jayne  to 
the  petition  was  overruled,  and  they  were 
ruled  to  answer,  and  upon  their  motion  the 
correctness  of  the  ruling  of  the  court  upon 
said  demurrer  has  been  certified  to  us  for 
decision. 

We  are  of  opinion  that  the  ruling  of  the 
circuit  court  upon  the  demurrer  to  the  peti- 
tion was  dearly  right.     The  validity  and 
terms  of  the  contract  are  not  quesUoned. 
Petitioners  were  ready,  able  and  anxious  at 
all  times  to  execute  the  contract  on  tb^r 
part.    No  excuse  for  the  failure  of  the  de« 
fendants  to  do  so  on  their  part  yet  appears, 
and  if  the  facts  as  alleged  in  the  petition, 
exhibiting  the  contract  duly  signed,  sealed 
and  acknowledged  by  the  defendants,   are 
true,  the  effect  of  the  contract  was  to  invest 
in  the  petitioners  the  equitable  title  to  the 
property  subject  to  its  terms,  and  the  right 
to  the  surplus  money  arising  from  the  sale 
of  course  would  follow  the  equitable  title. 
We  see  nothing  of  merit  in  the  contention 
that  it  was  illegal  and  Improper  for  counsel 
for  the  parties  to  agree,  as  they  are  alleged 
to  liave  done,  that  the  commissioner  should 
sell,  and  to  indicate  the  price  at  which  the 
property  should  subsequently  be  sold  by  the 
plaintiff  as  purchaser  to  petitioners.     This 
was  not  an  agreement  to  stifle  bidding  or 
injure  any  one,  certainly  not  the  defendants, 
for  whatever  might  be  bid  at  the  sale  by  any 
one  not  a  party  to  the  agreement  over  and 
above  the  price  which  petitioners  had  agreed 
to  pay  defendants  therefor  would  belong  to 
the  former  as  equitable  owners,  no  creditor 
or  other  person  being  affected  thereby. 

Kor  is  there  anything  in  the  contention 
that  petitioners  were  not  entitled  to  come  in- 
to  the  cause  after  the  decree  of  sale  adju- 
dicating the  rights  of  the  original  parties 
to  the  suit.    Upon  the  sale  the  court  had  the 
funds  in  hand,  the  proceeds  of  the  sale,  and 
authority  and  Jurisdiction  to  dispose  of  them 
to  the  rightful  claimants.    Petitioners  might 
possibly    have   paid   off    the   vendor's   lien 
and  then  sued  for  specific  performance,  but 
they  d.id  not  choose  to  do  so.    It  was  their 
rigrht   to  allow  the  property  to  be  sold,  and 
if  sold  for  more  than  they  agreed  to  pay  for 
it,  to  demand  the  excess  of  purchase  money. 
This  they  have  done. 


The  right  of  the  petitioners  to  so  inter- 
vene is  ruled,  we  think,  by  the  principles  of 
Cassady  v.  Cassady,  74  W.  Va.  53,  81  S.  E. 
829,  holding  that  a  stranger  to  a  chancery 
suit,  claiming  an  interest  in  the  subject 'mat- 
ter thereof,  may,  with  leave  of  the  court, 
make  himself  a  party  thereto  by  petition; 
and  of  course  this  Includes  the  right  to  have 
his  rights  decreed  to  him  in  the  cause.  The 
rights  of  the  petitioners  in  this  cause  appear 
to  be  fixed  by  the  terms  of  the  written  con- 
tract; but  they  are  here  only  on  the  demur- 
rer to  the  petition.  What  may  appear  on  the 
trial  affecting  the  rights  of  the  other  parties, 
we  do  not  know ;  but  it  is  clear  the  petition 
presents  a  good  cause  for  relief. 

The  ruling  of  the  circuit  court  willt  there- 
fore, be  affirmed. 


(89  W.  Va.  62) 
VANSENDJEN  V.  KERR. 

(Supreme  Court  of  Appeals  of  West  Yirglnia. 

Sept  20,  1921.) 

(8yUabu9  by  ihff  Court.) 

1.  Receivers  ^=»95— Special  receiver  Inourrlng 
obligation  without  special  authority  Is  per- 
sonally liable. 

If  a  special  receiver,  without  fli>ecial  con- 
tract limiting  his  liability  and  without  authority 
specially  conferred  or  implied,  enters  into  a 
contract  with  a  third  person,  whereby  he  in- 
curs money  or  other  obligation,  he  is  person- 
ally liable  thereon,  as  in  the  case  of  executors, 
administrators  and  trustees  on  like  contracts. 

2.  Receivers  ^s»183— Deolaratlon  against  spe- 
cial receiver  Individually  for  money  advanced 
to  pay  Interest  on  receiver's  oertMcates  held 
demurrable. 

A  declaration  against  a  special  receiver  in 
his  individual  right  for  money  advanced  by 
plaintiff  to  pay  interest  on  receiver's  certifi- 
cates, which  alleges  want  of  authority  in  the 
receiver  to  borrow  money  to  pay  such  interest, 
but  does  not  aver  want  of  authority  to  issue 
and  negotiate  such  receiver's  certificates  bear- 
ing interest,  is  bad  on  demurrer,  the  receipt 
given  by  the  special  receiver  for  such  advance- 
ment showing  that  the  money  so  advanced  was 
to  be  paid  out  of  the  first  money  available  for 
that  purpose. 

Case  Certified  from  Circuit  Court,  Monon- 
galia  County. 

Action  by  H.  W.  Vansenden  against  Ray- 
mond E.  Kerr.  Demurrer  to  declaration  su&- 
tained,  and  case  certified.    Afilrmed. 

Glasscock  &  Glasscock,  of  Morgantown,  for 
defendant 

MIIJ:4ER,  J.  The  suflaciency  of  plaintiff's 
declaration  being  challenged  by  demurrer, 
the  court  below  sustained  the  demurrer  and 
certified  the  question  to  this  court 

The  action  was  upon  the  following  Instru- 
ment, called  a  note  in  the  pleading: 


^=s>For  other  eases  see  same  topic  and  KEY -NUMBER  in  all  Key-Numbered  Digesu  and  Indexes 
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'^This  is  to  certify  that  there  fi  due  and 
payable  out  of  the  first  fnnds  available,  to 
Thomas  F.  Barrett,  or  his  assigns,  Fifteen  hun- 
dred ($1000.00)  dollars  for  money  advanced  to 
the  undersigned  Receiver  to  pay  interest  on 
the  first  issue  of  Beceiver's  Certificates  for 
period  October  1,  1918,  to  April  1,  1019. 

"Morgantown,  W.  Va.,  July  10,  1919. 

"Raymond  E.  Kerr,  Special  Receiver, 
'Morgantown  &  Wheeling  Railway  Co.** 

The  averments  of  the  declaration  so  de- 
scribing and  setting  out  the  instrument  are 
that  the  defendant  thereby  promised  to  pay 
Thomas  F.  Barrett,  or  his  assigns,  the  sum 
of  $1,500.00;  that  he  had  no  lawful  authority 
as  special  receiver  to  make  and  execute  the 
instrument,  and  thereby  became  personally 
liable  for  the  payment  of  said  sum  so  de- 
manded, with  lawful  interest  thereon;  that 
at  the  time  of  the  making  and  dellTery  of 
said  note  or  certificate  the  defendant  was 
not  duly  authorized  as  special  receiver  of 
said  railway  company  to  negotiate  any  loan 
of  money,  and  was  not  duly  authorized  to 
make,  sign  or  deliver  said  note  or  certificate 
to  said  Barrett  as  such  special  receiver,  and 
had  no  authority  whatsoever  to  bind  or  ob- 
ligate the  funds  of  the  special  receiver  by 
accepting  said  loan  or  advancement,  or  by 
signing  or  delivering  said  note  or  certificate ; 
whereby  it  is  alleged  defendant  is  indebted 
to  plaintiff,  and  is  personally  liable,  in  the  full 
amount  of  said  note  or  certificate,  with  In- 
terest from  July  10,  1019,  the  date  received, 
until  paid;  which  sum,  though  often  request- 
ed, lie  has  not  paid,  to  plaintiff's  damages 
$10,000.00. 

In  the  written  opinion  of  the  Judge  of  the 
circuit  court  the  reason  given  for  sustaining 
the  demurrer  is  that  the  certificate  may  have 
been  given  before  the  receiver  received  the 
money,  or  it  may  have  been  advahced  to  him 
before  the  certificate  was  issued,  and  If  the 
latter,  it  is  clear,  the  opinion  says,  the  pur< 
pose  of  the  instrument  was  to  g^ve  Barrett 
evidence  of  the  fact  that  theretofore,  for 
some  reason  not  stated  he  had  seen  fit  to 
advance  said  sum  to  i>ay  interest  on  the  first 
issue  of  receiver's  certificates  for  the  period 
stated,  and  that  the  amount  advanced  was 
due  Barrett  and  should  be  paid  to  him  out 
of  the  first  funds  available,  and  if  so  the 
plaintiff  had  no  cause  of  action  against  de- 
fendant personally. 

No  brief  or  oral  argument  has  been  pre- 
sented by  counsel  for  plaintiff,  nor  is  any 
authority  cited  in  support  of  the  ruling  of 
the  court  upon  the  demurrer. 

[1]  The  declaration  in  form  is  a  nonde- 
script and  is  very  inartistically  drawn.  But 
when  analyzed,  its  effect  is  to  aver  that  de- 
fendant, pretending  to  act  as  special  receiv- 
er, but  without  authority  in  the  premises, 
borrowed  from  said  Barrett  the  sum  of 
$1,500.00  to  pay  interest  on  special  receiver's 
certificates,  and  that  being  without  such 
authority,  he  became  liable  to  the  assignee 


of  the  receipt  declared  on,  as  for  m<»ey  liad 
and  received  for  the  use  of  Barrett  and  his 
assigns,  for  the  sum  so  advanced.  Unless 
in  some  way  one  so  dealing  with  a  special 
receiver  acting  without  authority,  and  with 
knowledge  of  the  fact,  binds  himself  to  look 
to  the  estate  or  property  in  the  hands  of  the 
receiver  for  payment  of  the  obligation,  the 
contract  is  primarily  the  personal  obligation 
of  the  receiver.  In  such  cases  he  has  no 
responsible  agent,  whom  he  can  bind  by  his 
contract  The  law  applicable  to  executors, 
administrators  and  trustees  in  like  cases 
applies.  Peoria  Steam  Marble  Works  v. 
Hickey,  110  Iowa,  276,  81  N.  W.  473,  80 
Am.  St.  Rep.  296;  Foland  v.  Dayton,  40 
Hun.  (N.  Y.)  663;  Kain  v.  Smith,  80  N.  T. 
458;  Brandt  v.  Siedler,  10  Misc.  Rep.  234, 
31  N.  Y.  Supp.  112;  Haupt  r.  Vint,  68  W. 
Va.  657,  70  S.  H.  702,  84  L.  R.  A.  (N.  S.)  518; 
New  T.  NicoU,  78  N.  Y.  127,  29  Am.  Rep. 
Ill;  Rogers  v.  Wendell,  54  Hun.  540,  7  N. 
Y.  Supp.  781,  8  N.  Y.  Supp.  515.  In  1  Clark 
on  the  Law  of  Receivers,  |  7890i),  pp.  860, 
861,  summarizing  the  rule  in  this  country, 
it  is  said: 


4«1 


It  the  receiver,  without  the  direct  or  ex- 
plicit order  of  court,  or  without  any  implied 
power,  yet  under  color  of  his  office  as  receiver, 
enters  into  a  contract  with  third  parties,  snch 
contract  is  the  contract  of  the  receiver  person- 
ally and  individually,  and  he  is  primarily  liable. 
If  such  contract  is  proper  and  beneficial  to 
the  estate,  and  if  there  are  funds  available,  the 
liability  may  be  paid  by  order  of  the  court 
oot  of  such  available  fnnds.  If  there  are  no 
available  funds,  the  receiver  may  have  to  pay 
such  liabilities  himselt" 

No  hardship  is  imposed  upon  the  receiver 
by  this  rule,  for  if  the  contract  has  resulted 
beneficially  to  the  estate  in  his  hands,  as 
the  decisions  say,  he  may  report  the  matter 
and  have  the  money  paid  out  allowed  him  as 
a  part  of  the  expenses  of  his  administration. 
Peoria  Steam  Marble  Works  v.  Hickey,  su- 
pra; Joost  V.  Bennett,  123  OaL  424,  56  Pac. 
43;  New  v.  Nicoll,  supra,  73  N.  Y.  131,  2» 
Am.  Rep.  111. 

[2]  But  it  is  not  alleged  that  the  defendant 
was  not  authorized  to  borrow  money  and  is- 
sue interest  bearing  receiver's  certificates 
therefor.  Without  such  direct  averment* 
must  we  not  on  demurrer  assume  power  in 
the  receiver  to  issue  such  certificates  and 
to  borrow  money  thereon?  If  such  certif- 
icates were  authorized,  the  power,  if  not 
expressed,  would  be  implied  to  make  them 
bear  Interest,  and  tf  so,  to  pay  interest  there- 
on out  of  the  funds  in  the  receiver's  hands 
available  therefor.  The  certificate  declared 
on  shows  on  its  face  that  Barrett  had  ad- 
vanced $1,500.00  to  pay  interest  on  the  first  is- 
sue of  receiver's  certificates,  and  that  tliere 
was  or  would  be  due  to  him  out  of  the  first 
funds  available  the  sum  so  advanced  to  pay 
interest.  If  there  was  power  and  authority 
in  the  receiver  to  issue  and  negotiate 
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ceiver's  certificates,  did  tbat  not  amount  to 
an  agreement  on  the  part  of  Barrett  to  look 
to  the  fonds'  that  might  be  thereafter  avail- 
able for  payment  of  interest,  and  bring  the 
contract  within  the  exception  to  the  general 
rule  limiting  liability  of  the  special  receiver, 
as  stated  in  the  authorities  cited?  We  think 
the  receipt  must  be  so  construed,  and  as 
protecting  the  special  receiver  from  personal 
liability,  provided,  of  course^  the  fact  is,  as 
presumed,  that  the  receiver  had  authority 
to  issue  receiver's  certificates  bearing  inter- 
est. 

Such  being  our  view  of  the  case^  we  af- 
firm the  ruling  of  the  circuit  court, 

LYNOH,  J.,  absent 


(89  W.  Va.  91) 

IDLEMAN  V.  GROVES. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  20,  1921.) 

(SyUabiu  hy  the  Court,) 

I.  Pleadlas  «=»I93(I)— Dedaratiea  in  trespass 
on  the  ease  for  abdaoflon  is  not  domnrraMo 
keeauso  alleelng  Incident  faots  and  oirram- 
stanees. 

A  declaration  In  an  action  of  trespass  on 
the  case  for  the  abduction  of  a  child,  about  18 
months  old,  Is  not  demurrable  merely  because 
It  alleges  tfae  facts  and  circumstances  incident 
to  the  eommisBion  of  the  wrongful  act  and  the 
method  of  its  commission,  as  by  an  assault  by 
defendant  and  others  co-operating  with  him 
pursuant  to  a  conspiracy  formed  by  them  for 
tfae  purpose. 

2.  Abduction  €=»2 1— Declaration  In  trespass  on 
the  case  for  Infanf s  abduction  not  defective^ 
because  not  based  on  loss  of  service. 

Kor  is  such  a  declaration  necesssrily  def  ec- 
tive  by  reason  of  the  omission  of  an  averment 
showing  the  basis  of  the  sction  to  be  loss  of  the 
tferv^ices  of  an  infant  child  occasioned  by  its  ab- 
duction and  unlawful  detention  by  defendant. 

3.  Albdnction  «=»2I  —  Elements  of  deolarailon 
for  infant's  abduction  set  out. 

A  declaration  in  such  an  action  is  sufficient 
if  it  shows  cause  for  recovery  on  account  of 
mental  anguish,  pain,  and  suffering  on  the  part 
of  the  plaintiff  occasioned  by  the  wrongful  de- 
tention of  the  child,  thereby  disqualifying  him 
for  tbe  transaction  of  his  ordinary  business  af- 
fairs, and  on  account  of  the  cost  and  expenses 
Incurred  in  litigation  prosecuted  by  plaintiff  to 
reg^aln  possession  of  the  child. 

4ta  Abduction  ^S9 1 9— Statute  held  not  to  bar 
damages  for  Infant's  abduction  by  party  pre- 
vioualy  adjudloatsd  to  have  its  custody. 

Section  7,  of  diapter  82  of  the  Oode  of  1918 
(sec  3953),  as  amended  by  chapter  80,  Acts 
1921,  does  not  appear  to  bar  plaintiff's  right  to 
znaintain  the  action,  the  right  to  its  possession 
having  been  adjudicated  in  his  favor  in  a  pro- 
ceeding: instituted  for  tibe  purpose. 
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Case  Certifled  from  Circuit  Oonrt,  Grant 
Connty. 

Action  in  trespass  on  the  case  by  Milford 
Jesse  Jdleman  against  John  Groves,  for 
damages  for  abduction  of  a  minor  child. 
Demurrer  to  declaration  sustained,  and 
cause  certified.  Buling  reversed,  demurrer 
overruled,  and   declaration   held   sufficient. 

W.  0.  Grimes,  of  Keyser,  for  plaintifT. 

B.  L.  Judy,  Arch  J.  Welton,  and  I.  D. 
Smltli,  all  of  Petersburg,  and  Taylor  Mor- 
rison, of  Keyser,  for  defendant 

LYNOH,  J.  The  questions  certified  arise 
on  a  demurrer  to  the  declaration  in  an  action 
of  trespass  on  the  case.  The  plaintiff  sued 
to  recover  damages  for  the  abduction  of  his 
son,  a  child  now  about  18  months  old,  born 
in  lawful  wedlock  between  him  and  defend- 
ant's daughter,  plaintiff's  wife.  The  defects 
relied  on  as  grounds  for  demurrer  are: 
First,  the  averment  of  more  than  one  cause 
of  action  in  the  declaration  consisting  of  but 
one  count ;  second,  the  want  of  authority  to 
maintain  the  action  when  the  abduction  was 
consummated  by  an  assault  upon  the  plaln- 
tiff  initiated  by  defendant  pursuant  to  a 
conspiracy  in  which  the  mother  of  the  child, 
her  father,  and  others  under  his  control  were 
active  participants;  and,  third,  the  failure 
to  allege  loss  of  the  services  of  the  diild 
during  the  abduction  period. 

[1]  The  declaration  does  in  detail  aver  the 
combination  among  the  persons  named  there- 
in  for  the  purpose  of  forcibly  depriving  the 
plainticr  of  the  custody  and  control  of  the 
child  then  and  theretofore  in  his  lawful 
possession,  and  that,  by  assaulting  and  there- 
by infiicting  upon  him  serious  personal  in- 
juries, they  succeeded  in  the  accomplishment 
of  the  unlawful  purpose  contemplated  by 
them.  In  other  words,  the  declaration,  when 
properly  interpreted,  avers  but  one  cause 
of  action — ^the  abduction  of  the  child.  Al- 
legations of  the  manner  in  which  defendant 
and  those  who  co-operated  with  him  accom- 
plished th^r  purpose  are  merely  explanatory 
of  the  incidents  leading  up  to  and  culminat- 
ing in  the  consummation  of  the  wrongful  act. 
Their  only  office  is  to  show  the  circumstances 
in  which  the  unlawful  change  in  the  custody 
of  the  child  was  brought  about 

That  the  recovery  so  sought  by  plaintiff  is 
confined  to  a  single  issue  no  more  clearly 
appears  elsewhere  than  in  the  closing  part  of 
the  pleading  itself;  for  it  is  there  asserted 
in  no  uncertain  language  that,  by  the  means 
employed,  including  the  unlawful  assault  and 
the  infliction  of  injuries,  plaintiff  wrongfully 
and  unjustly  was  deprived  of  the  society, 
possession,  and  control  of  the  child  until 
it  was  restored  to  him  about  two  months 
later  by  an  order  in  a  judicial  proceeding 
instituted  by  him  for  that  purpose,  where- 
fore, and  because  of  the  costs  incurred  and 
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money  expended  by  plaintiff  to  recover  pos- 
session of  the  child,  he  has  been  greatly  in- 
jured and  damaged,  etc. 

Obviously,  plaintiff  does  not  in  this  action 
seek  redress  for  the  personal  injuries  in- 
flicted upon  him.  The  gist  of  the  action  is 
not  the  assault  and  battery,  but  the  unlaw- 
ful interference  with  the  exercise  of  a  law- 
ful right  As  we  view  it,  the  declaration 
has  for  its  sole  object  redress  of  one  griev- 
ance—the abduction  of  the  child. 

The  singleness  and  certainty  of  the  plead- 
ing is  apparent,  notwithstanding  allegations 
as  to  the  combination  to  carry  into  effect 
the  unlawful  purpose,  and  as  to  the  assault 
made  upon  the  plaintiff  to  insure  the  success 
of  that  purpose.  These  are  only  the  Inci- 
dents, although  somewhat  cUrectly  connected 
with  the  commission  of  the  wrongful  act. 
We  fail  to  see  in  what  respect  the  declara- 
tion violates  the  rules  of  good  pleading.  Cer- 
tainly it  does  not  merely  because  it  details 
the  circumstances  under  which  the  wrong 
complained  of  was  committed.  They  do  not 
confuse  the  main  issue,  but  rather  tend 
to  clarify  and  accentuate  it.  If  irrelevant 
or  incongruous,  still  they  do  not  render  the 
pleading  defective.  In  that  event  they  are 
to  be  treated  as  harmless  or  superfluous,  as 
they  in  no  wise  affect  the  real  merits  of  the 
controversy.  But  these'  averments,  read 
together,  are  neither  irrelevant  nor  incon- 
sistent 

What  has  been  said  as  to  the  first  objection 
in  effect  answers  and  eliminates  the  second; 
that  is  whether  plaintiff  can  maintain  the  ac- 
tion against  defendant  as  an  active  partici- 
pant with  plaintiff's  wife,  she  being  a  cocon- 
spirator. Though  not  necessary,  it  may  not  be 
amiss  to  cite  Rice  v.  Nickerson,  9  Allen 
(Mass.)  478,  85  Am.  Dec.  777,  refuting  the 
argument  based  upon  the  second  objection; 
for  the  substance  of  the  decision  is  that  it 
is  not  a  legitimate  defense  to  an  action  for 
depriving  plaintiff  of  the  lawful  custody  of 
the  child  that  defendant  acted  at  the  request 
of  the  child's  mother. 

[2,  3]  The  third  ground--that  is,  the  fail- 
ure to  aver  loss  of  services — is  also  not  fatal, 
though  it  may  sometimes  be  prudent  to  in- 
sert it  in  declarations  of  this  kind.  The  dec- 
laration does  state  facts  sufllcient  to  show 
that  no  substantial  benefit  could  be  derived 
from  the  services  of  the  child  18  months  old. 
Instead  of  its  being  a  source  of  income,  the 
expense  incident  to  its  maintenance,  support 
and  training  is  a  burden;  a  burden  more  than 
compensated  by  the  comfort  and  pleasure 
of  its  presence  as  a  member  of  the  household, 
it  is  true.  Besides,  loss  of  service  is  a  mere 
fiction — "an  outworn  fiction,**  according  to 
Hood  V.  Sudderth.  Ill  N.  C.  215,  16  S.  E. 
397;  Willeford  v.  BaUey,  132  N.  C.  402,  43  S. 
E.  928;  Kirkpatrick  v.  Lockhart,  2  Brev. 
<S.  C.)  276. 

There  may  be  circumstances  in  which  a 
pleading  should  use  the  phrase  omitted.    Ap- 


parently it  was  so  used  in  Taylor  v.  Chesa- 
peake  &  Ohio  Railway  Oa,  41  W.  Va.  704, 
24  S.  E.  631.  The  wages  of  the  son  had, 
prior  to  his  death,  contributed  to  the  sup- 
port of  the  father's  family,  and  the  basis 
of  the  action  was  the  loss  of  this  contribu- 
tion. As  the  child  abducted  by  the  defend- 
ant had  no  earning  capacity,  an  averment  of 
the  loss  of  service  would  mean  nothing,  and 
plaintiff  could  not  by  proof  show  such  loss 
had  the  declaration  so  averred.  Would  the 
action  prove  abortive  because  of  such  fail- 
ure? An  affirmative  answer  would  be  ludi- 
crous. 

At  an  early  date  the  common  law  afforded 
the  parent  a  right  of  action  for  the  abduc- 
tion of  his  child  only  when  the  child  was  an 
heir  in  whose  marriage  the  plaintiff  had 
valuable  rights,  and  later  because  he  lost 
the  child's  services. 

"The  modem  American  rule  seems,  however, 
to  be  that  the  parent  may  sue  without  allegisf 
or  proving  loss  of  services,  which  seems  to  be 
an  honest  result"  1  Schouler,  Mar.,  Div.,  Sep., 
&  Dom.  Rel.  (6th  Ed.)  |  750. 

In  the  same  section  the  author  further 
says : 

"The  modem  authorities  have  advanced,  and 
now  the  parent  can  recover  damages  for  the  un- 
lawful taking  away  or  concealment  of  a  minor 
chUd,  and  is  not  limited  to  cases  in  which  sach 
child  is  the  heir  or  eldest  son— nor  are  the 
damages  limited  to  the  fiction  of  loss  of  serv- 
ices.' The  real  ground  of  action  is  compensa- 
tion for  the  expense  and  injury— for  the  wrong 
done  him  in  his  affections  and  the  destruction 
of  his  household." 

These  grounds  of  relief  by  way  of  dam- 
ages the  declaration  sufficiently  states.  As 
so  set  out,  plaintiff  has  suffered  great  pain 
and  mental  agony,  and  was  hindered  and 
prevented  from  performing  and  transacting 
his  necessary  affairs  and  business  during  a 
greater  part  of  that  time  (the  absence  of  the 
child),  and  because  of  the  abduction — 

''was  put  to  great  costs,  expenses,  time  and  at- 
torneys' fees— in  and  about  endeavoring  to  se- 
cure possession,  custody,  care,  control  and*  edu- 
cation of  the  child,"  etc. 

[4]  What   relevancy   and  bearing  defend- 
ant's reliance  upon  section  7,  a  80,  Acts  1921, 
has  or  can  have  upon  the  sufficiency  of  the 
declaration  or  upon  the  right  of  the  plain- 
tiff to  maintain  the  action,  it  is  difficult  to 
perceive.    The  chapter  amends  and  re-enacts 
sections  1,  8,  and  7  of  chapter  82  of  the  Code 
(sees.  8947,  3949,  3953),  relating  to  guardians 
and  wards.    As  so  amended,  section  1  confers 
authority  upon  the  father  or  mother  to  ap- 
point by  will  a  guardian  for  iiis  or  her  cliild, 
bom  or  to  be  bom,  and  for  such  time  during 
Infancy  as  he  or  she  may  direct  and  section  3 
like  authority  upon  the  county  court   to  ap- 
point a  gruardian  where  the  minor  has  any  es- 
tate therein,  provided  the  father  or   mother 
has  not  done  so ;  or,  if  there  be  no  f a.t]ier  or 
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mother  living,  then  it  (the  county  court)  shall 
appoint  as  such  guardian  his  nearest  of  kin 
residing  in  the  county  wherein  such  minor 
resides  or  has  any  estate,  and  competent  to 
act  as  such  guardian,  and,  it  there  be  no 
father  or  mother  or  next  of  kin,  the  court 
shall  appoint  some  suitable  person  guardian 
for  such  minor.  Section  7  purports  to  give 
a  guardian  appointed  pursuant  to  the  terms 
of  section  3  the  custody  of  his  ward  and  the 
possession,  care,  and  management,  of  his 
estate,  real  and  personal,  and  out  of  the 
proceeds  of  the  same  provide  for  the  main- 
tenance and  support  of  the  ward;  but  the 
father  or  mother  of  such  ward  shall  be  en- 
titled to  the  custody  of  the  person  of  such 
minor,  and  to  the  care  of  his  education,  and, 
if  living  together,  shall  be  joint  guardians 
of  their  minor  child  or  children,  with  equal 
powers,  rights,  and  duties  in  respect  to  their 
custody,  control,  and  of  the  services  and 
earnings  of  such  minor  child  or  children,  and 
neither  shall  have  any  right  paramount  to 
that  of  the  other  as  to  such  custody,  control, 
services,  and  earnings. 

The  plaintiff  and  his  wife  presumably  are 
not  living  together,  and  were  not  when  the 
circuit  court  restored  to  plaintiff  the  care 
and  custody  of  their  child.  That  right 
thereby  became  an  adjudicated  matter  as 
between  the  father  and  mother,  according 
to  the  declaration,  and  as  to  the  merits,  as 
the  case  now  appears,  the  right  to  the  cus- 
tody of  the  child  is  foreclosed. 

Our  opinion,  therefore,  Is  that  the  cir- 
cuit court  erred  in  the  ruling  upon  the  de* 
murrer,  and  that,  instead  of  holding  the  dec> 
laration  insufficient,  it  should  have  held  it 
sufficient,  and  our  order  will  so  certify. 


(89  W.  Va.  84) 

STATE  V.  MILLER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  20,  1921.) 

(Syllabus  by  the  Court.) 

I.  intoxicating  liquors  ^s»134->Word  'liquors/' 
la  prohibition  statutes,  is  limited  to  beveraoea 
referred  to  therein. 

The  word  ^'liquors,"  used  in  the  prohibition 
statutes,  is  limited  in  its  meanixig,  and  includes 
only  such  beverages  as  are  referred  to  in  sec- 
tion 1  of  that  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Liquor.] 

2.  Indictment  and  Information  ^:s>l9— Indict- 
ment In  form  presoribed  by  act  Is  good  on  de- 
murrer. 

An  indictment  for  a  violation  of  the  prohibi- 
tion law  in  the  form  prescribed  by  section  8 
of  chapter  108  of  the  Acts  of  1919,  is  good  on 
dexnorrer. 


3.  Indictment  and  Information  ^=» 1 25(2)— Two 
or  more  offenses  of  same  general  nature  may 
be  Joined  In  indictment. 

Joinder  of  two  or  more  offenses  of  the  same 
general  nature  in  an  indictment  is  not  good 
ground  of  demurrer. 

(Additional  Syllabus  by  Editorial  Staff.) 

4.  Indictment  and  Information  ^=»I25(I4)  — 
Indictment  for  selling,  giving,  and  storing  liq- 
uor not  duplicitous. 

An  indictment  charging  that  defendant  did 
"sell,  give,  offer,  expose,  Iteep,  and  store  for 
sale  and  gift  liquors"  hel^  not  bad  for  duplic- 
ity, although  defendant  might  be  guilty  of  dis- 
tinct offenses. 

Case  Certified  from  Circuit  Court,  Roane 
County. 

Holl  Miller  was  indicted  for  violation  of 
the  probibition  law.  The  demurrer  to  the 
indictment  was  overruled,  and  the  case  certi- 
fied.   Ruling  on  demurrer  affirmed. 

B.  T.  England,  Atty.  Gen.,  R.  A.  Blessing, 
Asst  Atty.  Gen.»  and  John  W.  Lance,  Pros. 
Atty.,  of  Spencer,  for  the  State. 

Thos.  P.  Ryan,  of  Spencer,  for  defendant 

RITZ,  P.  Defendant  was  indicted  in  the 
circuit  court  of  Roane  county  upon  the  charge 
that  he  did  unlawfully  sell,  give,  offer,  ex- 
pose, keep,  and  store  for  sale  and  gift  liquors. 
A  demurrer  to  the  indictment  was  overruled, 
and  the  questions  arising  thereon  certified  ti> 
this  court 

The  indictment  is  In  the  form  prescribed  Kigr 
section  3  of  chapter  108  of  the  Acts  of  1919. 
The  ground  of  the  demurrer  Is  that  the  ii> 
dlctment  does  not  necessarily  charge  an  of- 
fense, for  the  reason  that  the  word  "liquors,'' 
which  the  defendant  is  charged  with  having 
dealt  in,  is  too  uncertain  to  make  him  guilty 
of  any  crime  under  the  law;  and,  second,  that 
the  Indictment  is  bad  for  duplicity,  in 
that  several  separate  offenses  are  charged 
therein. 

[1,  2]  It  is  quite  true  that  the  word  'liq- 
uors" used  in  this  indictment  in  its  broad 
sense  may  include  other  substances  than 
those  referred  to  in  the  statute,  but  this 
form  of  indictment  is  prescribed  by  the  law 
Itself.  The  word  "liquors,"  used  in  the 
prohibition  statutes,  has  a  well-defined  sig- 
nificance. Section  1  defines  the  term,  and 
it  says  Just  what  It  means  when  used  in 
that  law.  No  matter  what  the  word  noay 
signify  in  other  connections,  its  meaning 
in  the  prohibition  laws  is  clearly  and  def- 
initely determined  by  the  language  of  sec- 
fion  1.  The  L^islature  determined  to  in- 
hibit the  manufacture  and  sale  of  a  number 
of  different  beverages,  and  for  convenience 
adopted  one  term  which  included  all  or  any 
of  them,  and  this  is  the  use  made  of  the  word 
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"liquors'*  In  tlie  law,  so  that  wlien  the  word 
'^liquors"  is  used  It  is  limited  In  its  meaning 
to  the  thln^  mentioned  in  section  1.  By 
the  very  terms  of  section  1  it  cannot  be  giv- 
en any  broader  or  narrower  meaning.  The 
defendant  dtes  the  cases  of  State  v.  Durr, 
69  W.  Va.  251,  71  S.  E.  767,  46  L.  R.  A.  (N.  S.) 
764,  and  State  t.  Dennlson,  86  W.  Va.  261, 101 
S.  E.  458,  as  authority  for  the  proposition 
that  one  may  defend  against  an  indictment 
of  this  character  by  showing  that  the  sub- 
stance sold  by  him  was  not  a  spirituous  or 
malt  liquor  and  was  not  intoxicating.  This 
is  quite  true^  but 'when  he  shows  this  he 
shows  that  it  was  not  a  liquor  under  the  pro- 
hibition act  In  other  words,  he  Is  not  guilty 
because  he  did  not  deal  in  liquors  as  defined 
by  the  act. 

[S,  4]  The  suggestion  that  the  indictment 
is  bad  for  duplicity  is  without  merit.  It  is 
true  that,  if  the  defendant  did  sell,  give,  of- 
fer, expose,  keep,  and  store  for  sale  and  gift 
liquors,  he  may  be  guilty  of  separate  and  dis- 
tinct offenses;  but  it  is  well  established  in 
this  Jurisdiction  that  the  joinder  of  two  or 
more  offenses  of  the  same  general  nature  in 
an  indictment  is  not  ground  of  demurrer. 
State  V.  Calhoun,  67  W.  Va.  666,  69  S.  B. 
1098;  State  ▼.  Jarrell,  76  W.  Va.  263,  85  &  IL 
525. 

It  follows  that  the  demurrer  to  the  indict- 
ment was  properly  overruled,  and  we  answer 
the  question  certified  accordingly. 

LXNOH«  J.,  absent. 


(89  W.  Va.  66) 

VAN    RAALTE   CO.  V.  80L0F   BROS.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  20,  1921.) 

(ByUalMM  by  the  Court,) 

1.  Set-off  and  oounterolalm  <S=:335 (2)— Defend- 
ant cannot  set  off  unliquidated  damage  claim 
arising  from  different  transactions. 

The  general  rule,  in  this  state  as  else- 
where, unless  .controlled  by  statute,  is  that  a 
defendant  in  an  action  at  law  can  not  set  off 
against  plaintiff's  demand  a  daim.for  unllqai- 
dated  damages  arising  out  of  a  different  trans- 
action than  the  one  sued  on. 

2.  Set-off  and  counterclaim  ^s»35( 2)— Differ- 
ence between  contract  prloe  and  that  paid 
en  seller's  breach  is  not  ''liquidated  demand," 
and  cannot  be  set  off  against  seller's  demand 
for  price  of  other  goods. 

A  claim  of  defendant  for  the  difference 
between  the  contract  price  of  goods  sold  but 
not  delivered  to  him  by  the  plaintiff  and  the 
price  paid  by  him  in  the  open  market  for  like 
goods  to  take  their  place  is  not  under  the  rule 
of  our  decisions  a  liquidated  demand  provable 
as  a  set-off  against  plaintiffs  demand  for  the 


price  of  other  goods  actually  sold  and  delivered 
to  him. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Liqui- 
dated.] 

3.  Set-off  and  oounterelaJm  ^=s>8(2)— Plea  that 
plaintiff  Is  a  nonresident  will  not  support 
equitable  set-off  of  liquidated  damages  against 
a  demand  In  another  transaction. 

An  averment  in  a  plea  that  plaintiff  is  a 
nonresident  of  the  state  and  that  process  in 
an  action  against  him  on  an  unliquidated  de- 
mand cannot  be  served  upon  him  here  will  not 
in  law  support  a  plea  of  equitable  set-off  of 
such    unliquidated    damages   against   plaintiff. 

Case  Certified  from  Clrcnit  Court,  Cabell 

County. 

Action  In  assumpsit  for  goods  sold  by  the 
Van  Raalte  Company  against  the  Solof 
Brothers  Company.  Plea  of  set-off  stricken, 
and  case  certified.  Ruling  of  circuit  court 
affirmed. 

Slmms  &  Staker,  of  HuntingtoDt  for  plain- 
tlfL 

Vinson,  Thompson,  Mieek  ft  Benshawt  of 
Huntington,  for  defendant 

MILLER,  J.     In  an  action  of  asaompslt 

for  the  value  of  goods  sold,  the  defendants 
sought  by  plea  to  offset  two  counterclaims 
for  damages  for  alleged  breaches  of  plain- 
tiff's contracts  to  sell  and  deliver  to  defend- 
ants at  prices  stipulated  in  the  oontrmcCa  o»^ 
tain  other  goods  which,  because  of  sadi 
breaches,  they  had  been  obliged  to  purchase 
In  the  market  at  higher  prices,  whereby  they 
were  damaged  to  an  amount  largely  in  ex- 
cess of  plaintilTs  demand  against  them.  It 
is  not  alleged  in  the  plea  that  these  counter- 
claims arose  out  of  the  same  transaction  on 
which  plaintiff  sued,  nor  that  plaintiff  is  in- 
solvent, but  the  sole  ground  for  equitable  re- 
lief is  tiiat  plaintiff  is  a  non-resident  corpora- 
tion and  that,  for  that  reason,  service  of 
process  can  not  be  had  upon  it  in  this  state. 

The  question  certified  is  whether  the  plea 
presents  a  good  defense  of  set-off  to  plain- 
tiff's demand.  The  circuit  court  ruled  that 
it  did  not,  and  struck  out  the  plea. 

[1]  We  think  the  court  was  clearly  right. 
Defendants*  counsel  concede  it  to  be  well  set- 
tled in  this  state  and  everywhere  in  general, 
unless  a  different  rule  has  been  established 
by  statute,  that  a  defendant  in  an  action  at 
law  can  not  have  set  off  against  the  plain- 
tiff's demand  a  claim  for  unliquidated  dam- 
ages arising  out  of  a  different  transaction 
than  that  sued  on.  Our  decisions  on  this 
proposition  are  numerous.  Clark's  Cove 
Guano  Co.  v.  Appling,  33  W.  Va.  470,  10  S.  E. 
809;  Case  Mfg.  Co.  v.  Sweeny,  47  W.  Va. 
638,  35  S.  E.  653;  Ashland  Coal  &  Coke  Co. 
V.  Hull  Coal  &  Coke  Corp.,  67  W.  Va.  503,  68 
S.  B.  124 ;  Dodge  v.  Brown,  74  W.  Va.  466,  82 
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S.  E.  262;  J.  C.  Orrick  &  Son  Co,  ▼.  Dawson, 
67  W.  Va.  403.  68  S.  B.  39 ;  Cook  Pottery  Co. 
V.  Parker,  86  W.  Va.  580,  104  S.  B.  61 ;  Fair- 
banks V.  Breckinridge,  84  W.  Ya.  238,  9Q 
8.  E.  398. 

[2]  The  principal  question  presented  by  the 
plea  is  whether  it  amounts  to  a  liquidated 
demand  upon  which  an  action  of  indebitatus 
assumpsit  would  lie,  and  proirable  as  a  set-off, 
or  constitutes  an  unliquidated  dalm  for  un- 
certain damages  for  which  no  exact  measure 
thereof  can  be  applied.  As  said,  the  claim 
does  not  arise  out  of  the  same  transaction  as 
that  sued  on,  but  if  the  cloim  of  defendants 
and  the  amount  thereof  is  susceptible  of  ac- 
curate ascertainment,  it  might  be  interposed 
as  defendants'  plea  undertakes  to  do  by  way 
of  set-off.  The.  plea  says  defendants  were 
compelled  to  go  into  the  market  and  buy 
goods  to  take  the  places  of  parts  of  the  sey- 
eral  lots  contracted  for,  and  were  obliged  to 
pay  prices  in  excess  of  the  price  stipulated 
in  the  contract.  In  the  recent  case  of  Rich- 
ardson Const.  Co.  V.  Whiting  I/umber  Co^  116 
Va.  490,  82  S.  H.  87,  the  Vhrginia  court  would 
seem  to  haye  allowed  a  plea  of  set-off  similar 
to  the  one  involved  here,  on  the  theory  that 
the  damages  claimed  were  susceptible  of  defi- 
nite ascertainment.  We  do  not  think  this  de- 
cision is  in  accord  with  our  own,  nor  with 
the  weight  of  authority,  nor  with  prior  de- 
cisions of  the  Virginia  court.  In  Christian  y. 
Miller,  3  Leigh,  78  (30  Va.)  23  Am.  Dec.  251,  an 
action  on  a  bond  which  included  the  price  of 
com,  a  claim  of  the  same  character— damag- 
es for  failure  to  deliver  the  com — ^the  ri^t 
of  set-off  was  denied.  Judge  Tucker  defined 
the  character  of  the  claim  in  that  case  as 
strictly  one^  for  unliquidated  damages  and 
not  a  proper  subject  of  set-off.  In  Pottery 
Co.  V.  Parker,  supra,  we  held  that  a  demand 
for  rent  or  royalty  for  the  right  to  manu- 
facture an  article,  and  the  rent  or  royalty 
was  fixed  by  contract,  constituted  a  liquidate 
ed  demand  which  nught  be  set  off  against 
defendant's  notes,  the  plea  alleging  that  the 
quantity  manufactured,  at  the  rate  specified, 
was  sufllcient  to  have  aggregated  the  sum 
sued  for;  but  that  the  plea  in  that  case 
claiming  damages  for  the  difference  between 
the  price  at  which  it  was  averred  the  defend- 
ant agreed  to  manufacture  and  sell  the  goods 
and  the  price  at  which  plaintiff  sold  them 
to  others,  being  unascertainable  by  any  facts 
alleged  or  by  any  known  method  of  calcula- 
tion, did  not  constitute  a  good  plea  of  set-off. 
In  J.  C.  Orrick  &  Son  Co.  v.  Dawson,  supra, 
one  of  the  questions  was  whether  defendant, 
ia  an  action  by  plaintiff  for  a  lot  of  cans 
bold  him,  could  recoup  damages  for  plaintiff's 
alleged  failure  to  take  and  pay  for  certain 
caimed  goods  sold  it,  defendant's  claim  not 
arising  out  of  the  same  transaction  as  that 
sued  on;    and  it  was  held  that  defendant's 
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claim  was  not  a  proper  subject  for  recoup- 
ment. 

[3]  But  does  the  fact  alleged,  that  the 
plaintiff  is  a  non-resident,  and  service  In  this 
state  can  not  be  executed  upon  it,  give  ground 
for  relief,  as  defendants  aver?  Defendants' 
counsel  contend  that  this  fact  constitutes 
good  groimd  for  equitable  relief,  aside  from 
the  ground  of  insolvency  or  any  other  equita- 
ble ground.  The  only  authorities  offered  for 
this  contention  are  Ewing-Merkle  Elect.  Co. 
V.  Lewisville  Light  &  Water  Co.,  92  Ark.  594, 
124  S.  W.  509,  30  L.  R.  A.  (N.  S.)  21,  19  Ann. 
Cas.  1041,  and  a  note  to  L.  R.  A.  1918B,  p. 
425.  In  Arkansas  the  same  form  of  action 
applies  to  both  law  and  equity  cases.  There 
the  defendant  interposed  a  cross-bill,  alleging 
the  non-residence  of  plaintiff  as  ground  for 
relief  in  equity,  and  the  defense  was  sustain- 
ed. As  the  note  In  that  case,  30  L.  R.  A.  (N. 
S.)  p.  21,  will  show,  the  authorities  are  in 
conflict  as  to  whether  non-residence  of  the 
plaintiff  is  a  good  ground  for  equitable  re- 
lief. We  need  not  go  into  this  question,  for 
we  are  in  a  court  of  law,  and  in  no  case  cited 
or  examined  have  we  found  that  such  equita- 
ble rights  have  been  enforced  in  an  action  at 
law. 

We  affirm  the  ruling  of  the  circuit  court. 


(89  W.  Va.  87) 

STATE  ex  rel.  BOWEN  v.  KIRK  et  al. 

(No.  4413.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  20,  1921.) 

(Byllahui  hy  the  Court,) 

Prohrbltlon  <Ss=>3(f),  5(4)— Will  not  lie  to  pre- 
vent  preliminary  examination  because  of  for- 
mer examination  and  dlscharfl^. 
Prohibition  does  not  lie  to  prevent  a  justice 
of  the  peace  from  holding  a  preliminary  ex- 
axninadon  of  one  accused  of  crime,  upon  the 
ground  that  sucl)  accused  party  had  been  pre- 
viously examined  upon  such  charge  and  dis- 
charged therefrom  by  another  justice.    If  such 
previous  examination  and  discharge  is  a  bar  to 
a  further  examination  upon  the  same  charge, 
il  should  be  taJcen  advantage  of  upon  the  sec- 
ond hearing. 

Petition  by  the  State,  on  the  relation  of 
L,  S.  Bowen,  for  a  writ  of  prohibition  against 
R.  C.  Kirk,  Justice  of  the  Peace,  and  others. 
Writ  denied. 

£•  L.  Stone,  of  Charleston,  and  W.  U  Hig- 
gina»  of  Huntington,  for  relator. 

£.  T.  England,  Atty.  Gen«,  and  R.  D.  Steed 
and  Chaa,  Eitchie,  Asst.  Attys.  Gen.,  for  re- 
spondents. 

RITZ,  P.  The  petition  in  this  case  avers 
that  on  the  28th  day  of  July,  1921,  one  £3. 
A.  Thornton  made  a  complaint  in  writing. 
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duly  sworn  to  before  C.  R.  Clay,  a  Justice  of 
the  peace  of  Marsh  Fork  district,  in  Raleigh 
county,  charging  that  petitioner  on  the  said 
28th  day  of  July  did  feloniously  take,  steal, 
and  carry  away  $1,800  from  the  store  of  Mc- 
Glung  &  Morgan  Stores  Co.,  and  that  on  said 
day  a  warrant  was  issued  upon  said  com- 
plaint by  said  Justice;  that  petitioner  was 
apprehended  upon  this  warrant  and  brought 
before  said  justice  on  the  29th  of  July,  and 
that  on  that  day  a  full  hearing  of  the  mat- 
ters charged  in  the  complaint  was  had  before 
said  justice,  the  state  and  the  petitioner  each 
introducing  a  number  of  witnesses,  and  that 
the  justice,  after  hearing  all  of  the  evidence 
offered,  and  after  such  full  hearing,  decided 
that  there  was  not  probable  cause  to  hold  pe- 
titioner upon  said  charge,  and  discharged  him 
from  custody;  that  on  the  30th  day  of  July, 
E.  R.  I>orsey  appeared  before  R.  C.  Kirk,  an- 
other justice  of  the  peace  of  said  county,  and 
made  a  complaint  in  writing  against  the  pe- 
titioner, charging  him  with  the  identical  of- 
fense upon  which  complaint  warrant  was  is- 
sued by  said  justice,  and  the  said  petitioner 
apprehended  and  produced  for  trial;  that 
fiaid  R.  C.  Kirk  did  not  appear  for  the  trial, 
and  the  same  was  continued,  and  petitioner 
required  to  give  bail  In  the  sum  of  $1,000  for 
his  appearance  before  said  justice  on  the  9th 
day  of  August  for  a  hearing  upon  said  war- 
rant; that  the  said  EX  R.  Dorsey,  who  made 
the  complaint  upon  which  the  second  war- 
rant was  Issued,  was  an  employ^  of  the  Mc- 
Clxmg  &  Morgan  Stores  Co.,  and  testified  on 
the  hearing  before  the  Justice  of  the  Peace 
Clay  on  the  29th  of  July,  above  referred  to. 
The  petition  further  avers  that  petitioner  is 
not  guilty  of  the  charge  contained  in  said 
warrant;  that  a  full  and  complete  hearing 
was  had  thereof  before  C.  R.  Clay,  a  justice 
of  the  peace,  as  aforesaid,  and  that  he  was 
discharged  therefrom,  and  that  it  is  not  com- 
petent for  the  respondent  IL  C.  Kirk,  justice 
of  the  peace,  to  hold  him  upon  the  warrant 
issued  upon  the  second  complaint,  and  prays 
that  a  writ  of  prohibition  issue  from  this 
court  prohibiting  the  said  justice  from  fur- 
ther proceeding  upon  said  warrant 

The  petitioner  insists  that,  having  been  dis- 
charged by  one  justice  upon  a  preliminary 
hearing,  he  cannot  be  arraigned  before  an- 
other justice  for  another  preliminary  hearing 
upon  the  same  charge ;  that,  while  the  action 
of  the  justice  is  not  conclusive  of  his  guilt  or 
Innocence,  still  it  is  effective  to  prevent  him 
from  being  subjected  to  an  examination  be- 
fore another  justice.  Assuming  for  the  sake 
of  argument  that  the  petitioner  is  correct  in 
this  assumption,  is  prohibition  the  remedy? 
The  matter  relied  upon  by  him  is  in  the  na- 
ture of  a  plea  of  former  acquittal.  The  jus- 
tice has  Jurisdiction  to  issue  a  warrant  upon 
a  complaint  charging  one  with  an  offense, 
and  he  has  jurisdiction  to  conduct  a  prelim- 


inary hearing  in  a  case  like  this  for  the  pur* 
pose  of  determining  whether  or  not  there  is 
probable  cause  for  holding  the  accused  party 
to  answer  any  indictment  that  might  be  re- 
turned by  a  grand  jury.  The  defensive  mat- 
ter relied  upon  does  not  go  to  the  jurisdiction 
of  the  justice  to  try  for  the  offense  charged, 
but  simply  denies  the  right  of  the  justice  to 
hold  him,  for  the  reason  that  he  had  been 
theretofore  tried  for  the  same  offense.  If  the 
warrant  had  not  charged  the  defendant  with 
doing  something  which  constituted  an  of- 
fense, then  of  course  there  would  be  an  entire 
want  of  jurisdiction,  and  prohibition  would 
lie  to  prevent  the  justice  from  trying  him. 
In  this  case,  however,  the  warrant  charges 
an  offense.  The  justice's  jurisdiction  to  is- 
sue the  warrant  cannot  be  questioned.  The 
matter  relied  upon  does  not  impeach  that 
jurisdiction,  but  simply  goes  to  the  authority 
to  try  him  a  second  time  for  the  same  thing. 

The  determination   of  this   question — as- 
suming that  it  would  be  a  good  defense — 
involves  the  establishment  of  the  identity  of 
the  accused,  the  identity  of  the  offense,  and 
proof  of  his  former  acqulttaL    All  of  these 
questions  would  have  to  be  inquired  into  and 
determined  in  his  favor.     In   the  case  of 
Bracey  v.  Robinson,  Judge,  83  W.  Va.  9,  97  S. 
E.  295,  we  held  that  a  writ  of  prohibition 
would  not  issue  to  prevent  a  judge  before 
whom  an  indictment  was  pending  from  pro- 
ceeding with  the  case  upon  the  ground  that 
the  defendant  had  theretofore  been  acquitted 
of  the  same  offense,  that  this  was  matter  of 
defense  in  that  suit,  and  the  court,  having 
the  case  before  it,  had  jurisdiction  to  try  the 
issue  arising  upon  a  plea  setting  up  such 
defense.    While,  of  course,  in  this  case  it  is 
not  insisted  that  the  discharge  of  the  peti- 
tioner by  one  justice  is  a  bar  to  any  proceed- 
ing against  him,  still  it  is  relied  upon   as 
barring  any  other  justice  from  conducting  a 
like  examination,  and  the  same  principle  is 
involved  as  that  announced  in  Bracey  v.  Rob- 
inson, Judge,  supra.*  In  Ex  parte  Page,  77  W. 
Va.  467,  87  S.  E.  819,  the  petitioner  sought 
discharge  by  habeas  corpus  from  imprison- 
ment under  a  judgment  rendered  by  a  justice 
of  the  peace.    The  facts  were  that  a  warrant 
had  been  issued  charging  him  with  an  offense. 
He  appeared  before  the  justice  who  issued  this 
warrant,  and  the  hearing  thereon  was  con- 
tinued to  a  subsequent  day.    Thereafter,  and 
before  the  time  fixed  for  such  hearing,  anoth- 
er justice  Issued  a  warrant  against  him  for 
exactly  the  same  offense,  and  tried  and  con- 
victed him  thereon.    This  court  held  that  the 
pendency   of  the  warrant  before   the    first 
justice  would  be  a  bar  to  any  proceeding  be- 
fore the  second  Justice;  but  that  this  defense 
must  be  made  upon  the  trial  before  sudi  sec^ 
ond  justice. 

It  is  argued  here  that,  should  the  Justice 
issuing  the  second  warrant  In  this  ease  refuse 
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to  discharge  the  petitioner  upon  the  showing 
that  he  had  been  theretofore  tried  before  an- 
other Justice,  he  would  be  without  remedy  by 
appeal,  and  would  have  to  give  bond  for  his 
appearance  before  the  criminal  or  circuit 
court,  or  else  be  committed  to  Jail;  that 
there  is  no  method  provided  for  reviewing 
the  action  of  a  Justice  upon  such  a  prelimina- 
ry hearing.  It  is  quite  true  that  there  Is  no 
method  provided  by  statute  by  which  the  ac- 
tion of  a  Justice  committing  a  party  to  trial 
can  be  reviewed,  but  still,  if  a  Justice  should, 
in  flagrant  violation  of  the  law,  hold  one  for 
trial  and  commit  him  to  Jail,  there  are  many 
cases  holding  that  the  writ  of  habeas  corpus 
Is  effectual  to  secure  his  discharge.  Ex.  parte 
Samuel,  82  W,  Va.  486,  96  S.  R  95.  If  It  Is 
shown  beyond  question  and  without  contro- 
versy that  the  accused  party  should  not  be 
held,  it  may  be  said  that  a  Justice  of  the 
peace  holding  him  under  such  circumstances 
would  be  exceeding  his  Jurisdiction.  Ex 
parte  Wilson,  114  U.  S.  417,  5  Sup.  Ct.  935, 
29  L.  Ed.  89;  Eh:  parte  MlUlgan,  4  Wall.  2, 
18  L.  Ed.  281;  In  re  Snow,  120  U.  S.  274, 
7  Sup.  Ct.  556,  30  L.  Ed.  658;  Ex  parte 
I^ange,  18  Wall.  163,  21  L.  Ed.  872;  In  re 
Nielsen,  113  U.  S.  176,  9  Sup.  Ct.  672,  33 
L.  Ed.  118.  And  In  the  case  of  Ekx  parte  Page, 
77  W.  Va.  467,  87  S.  E.  849,  we  held  that, 
where  a  Justice  rendered  a  Judgment  which 
the  law  did  not  authorize,  the  petitioner 
would  be  discharged  from  imprisonment  un- 
der that  judgment  upon  a  writ  of  habeas 
corpus. 

We  are  of  opinion  that.  If  the  matter  relied 
apon  by  petitioner  Is  a  bar  to  a  hearing 
upon  the  second  warrant,  he  must  present  It 
to  the  Justice  before  whom  he  is  brought  for 
snch  hearing.  The  writ  of  prohibition  pray- 
ed for  is  denied. 

LTNOH,  J.,  absent 
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(Syllabus  hy  the  Court,) 

f.  Appeal  and  error  ^==>47 (3)— Amount  sued 
for  held  amount  in  controversy  notwithstand- 
ing verdict. 

Where  a  demurrer  is  overruled  and  the 
Jury,  on  the  issue,  finds  a  verdict  of  $100  for 
plaintifF,  but.  Instead  of  entering  a  judgment 
tbereon  and  disposing  of  a  motion  for  a  new 
trial,  the  court  certifies  its  action  on  the  demur- 
rer to  this  court  for  review,  the  amount  in 
controversy  is  the  sum  sued  for,  and  this  court 
will  take  jurlBdlction  upon  tlie  question  certi- 
fied. 


2.  Mines  and  minoraJs  ^=»55(6)~Doed  to  min- 
erals in  place  witli  mining  privilege,  wltliout 
words  waiving  subjacent  support,  not  con- 
strued to  protect  vendee  aigainst  damagea 
from  removing  coal. 

A  deed  to  coal  and  minerals  in  place,  con- 
taining privilege  of  mining  and  removing,  with- 
out words  in  either  the  granting  clause  or  min- 
ing provision  indicating  an  extinguishment  or 
waiver  of  the  right  of  subjacent  support  to  the 
surface  in  case  the  coal  is  mined  and  removed, 
will  not  be  construed  to  protect  the  vendee 
against  damages  to  the  surface  caused  by  the 
mining  and  removal  of  the  coal. 

3.  Mines  and  minerals  «=955 (6)  —Convey anoo 
of  minerals  with  mining  right  witli  oovenants 
of  general  warranty  does  not  extlngulsli  ven- 
dor's right  to  subjacent  support. 

A  conveyance  of  coal  and  all  minerals,  with 
the  right  of  mining  and  removing  said  coal  and 
all  minerals,  with  covenants  of  general  war- 
ranty of  the  coal  and  other  minerals,  does  not 
evince  the  extinguishment  of  the  right  of  the 
vendor  to  subjacent  support  to  protect  the  sur- 
face of  the  land  in  its  natural  state  in  the  event 
of  the  removed  of  the  coal.  Distinguished  from 
Griffin  v.  Coal  Co.,  59  W.  Va.  490,  53  S.  B.  24, 
2  L,  R.  A.  (N.  S.)  1115. 

(Additional  Syllabus  by  the  Editorial  Staff,) 

4.  Pleading  <&=92I6(2)— Papers  attached  to  dec- 
laration cannot  be  considered  on  demurrer 
unless  the  parties  have  so  agreed. 

Papers  attached  to  or  made  a  part  of  a  dec- 
laration or  exhibited  therewith  cannot  be  con- 
sidered on  demurrer  thereto,  but  where  oyer 
of  a  deed  made  a  part  of  the  declaration  was 
craved  without  objection  from  plaintiff  and  the 
parties,  and  the  circuit  court  have  tacitly  agreed 
that  the  deed  may  be  considered,  it  will  be 
considered  in  reviewing  the  judgment  on  the 
demurrer  to  the  declaration. 

Case  certified  from  Circuit  Court,  Fayette 
County. 

Action  by  O.  M.  Hall  against  the  Harvey 
Coal  &  Coke  Company.  Demurrer  to  the  dec- 
laration overruled,  and  case  certified.  Af- 
firmed. 

C.   R.    Summerfleld,   of  Fayetteville,   for 

plaintiff. 

Dillon  &  Nuckolls,  of  Fayettevllle,  for  de- 
fendant 

lilVEIiY,  J.  A  demurrer  to  the  declara- 
tion was  overruled,  and  the  circuit  court  has 
certified  its  action  In  so  doing  to  this  court, 
and  the  suflaciency  of  the  dedaratlon  is  now 
under  review. 

Plaintiff  filed  its  declaration  in  trespass  on 
the  case,  alleging  ovmershlp  of  the  surface 
of  a  tract  of  land,  the  coal  and  all  minerals 
under  which,  prior  to  his  purchase  of  the 
surface,  had  been  sold  by  a  former  owner  in 
the  year  1898  to  Harvey  and  Thurmond,  with 
the  right  to  mine  and  remore  the  samp,  the 
deed  to  which  coal  and  all  minerals  is  filed 
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with  the  declaration  as  a  part  thereof;  that 
the  defendant  had  wantonly  and  willfully  re- 
moved all,  or  practically  all,  of  the  coal, 
without  leaving  sufficient  coal  in  place,  or 
without  leaving  in  Its  place  other  permanent 
artificial  support  for  preserving  the  surface 
or  overlying  strata  in  its  natural  condition, 
by  reason  whereof  the  surface  began  to  sink 
In  places,  causing  cracks,  holes,  and  crevass- 
es, and  rendering  the  land  unfit  and  useless 
for  farming  and  grazing  purposes,  and  caus- 
ing damage  to  plaintiff  of  $3,000. 

[If  4]  Oyer  was  craved  of  the  deed  filed  as 
a  part  of  the  declaration,  whereupon  it  was 
produced  and  by  order  of  the  court  made  a 
part  of  the  declaration^  and  then  defendant 
demurred  to  the  declaration,  which  demurrer 
was  overruled,  issue  joined,  and  the  case 
went  to  trial,  resulting  in  a  verdict  in  favor 
of  the  plaintiff  of  $100.  Motion  by  defendant 
to  set  aside  the  verdict  followed,  and  the 
court,  without  passing  upon  the  motion,  and 
believing  the  question  of  the  sufiKdency  of  the 
declaration  of  vital  infportance,  on  Its  own 
motion  certified  its  action  in  overruling  the 
demurrer  to  this  court  for  review,  and  stayed 
further  proceedings. 

Two  deeds  accompany  the  record,  but  as 
only  one  of  them,  the  deed  from  Painter  to 
Harvey  and  Thurmond  in  1896,  is  referred  to 
in  the  declaration,  and  that  only  could  have 
been  made  a  part  of  the  declaration  by  oyer, 
it,  only,  will  be  considered  on  demurrer. 

It  is  well  settled  that  papers  attached  to 
or  made  a  part  of  a  declaration,  or  exhibited 
therewith,  cannot  be  considered  upon  a  de- 
murrer to  the  declaration.  Such  documents 
are  evidence  In  support  of  the  averments  of 
the  declaration,  and  go  to  the  Jury.  Pingley 
V.  Pingley,  84  W.  Va.  433,  100  S.  B.  216.  But 
inasnmeh  as  oyer  of.  this  deed  was  craved 
without  objection  from  plaintiff  and  the  deed 
made  a  part  of  the  declaration,  defendant  is 
entitled  to  whatever  benefit  he  may  derive 
therefrom.  Chltty  on  Pleading,  vol.  1,  p.  431 
(11th  Ed.).  It  seems  that  the  parties  and  the 
court  have  tacitly  agreed  that  the  deed  may 
be  considered  upon  the  demurrer,  and  in  this 
particular  instance,  for  the  purposes  of  this 
case,  it  will  be  so  considered. 

We  are  met  at  the  threshold  with  a  ques- 
tion of  our  Jurisdiction  to  entertain  this  case 
\mder  section  1,  c  X35,  Code  1918,^  which  pro- 
vides for  oerUflcation  of  questions  arising 
upon  the  sufQdency  of  a  summons  or  return 
of  service,  or  challenge  of  the  sufiOtciency  of 
a  pleading  in  any  case  within  the  Jurisdiction 
of  this  court.  It  is  urged  that  this  court  is 
not  called  upon  to  pass  on  the  sufficiency  of 
a  pleading,  but  to  construe  a  deed  and  to  de- 
termine from  it  the  right  of  defendant  to  re- 
nfove  the  coal  as  lessee  of  Harvey  and  Thur- 
mond, without  leaving  support  sufficient  to 
sustain  the  surface  in  its  natural  state.  As 
above  stated,  plaintiff  filed  this  deed  as  a 


part  of  his  declaration,  and  it  was  made  and 
considered  so  by  the  court  upon  oyer  without 
objection  on  the  part  of  plaintiff,  and  he 
should '  not  now  complain  of  what  he  has 
done.    Besides  the  declaration  sets  out  that 
Painter,  a  former  owner  of  the  land,  had,  be- 
fore plaintiff  obtained  title  to  the  surface, 
conveyed  "the  coal  and  other  minerals"  un- 
derlying the  same  to  Harvey  and  Thurmond. 
The  declaration,  while  averring  the  owner- 
ship of  the  coal  and  minerals  In  others,  in 
partial  conformity  with  the  deed,  does  not  set 
out  the  clause  or  provision  in  the  deed  there- 
for by  which  the  purchasers  have  tiie  mining 
rights  for  "removing  said  coal  and  all  min- 
erals fronr  said  land,"  a  privilege  and  right 
which  would  necessarily  follow  from  the  sale 
and  conveyance  of  the  coal  and  minerals.    If 
there  was  not  an  implied  right  to  mine  and 
remove  the  coal  and  minerals,  the  purchase 
would  be  of  little  value.    It  is  the  law  of  ne- 
cessity.   The  sale  of  land  lying  in  the  interi- 
or of  and  surrounded  by  the  grantor's  land 
implies  a  right  of  way  to  the  grantee  over 
the  grantor's  land  for  ingress  and  egress. 
The  parties  may  stipulate  the  kind  of  way, 
its  location,  width,  etc.,  so  as  to  save  possible 
disputes  and  resorts  to  the  courts.    In  this 
deed  the  parties  have  incorporated  therein  a 
specific  agreement  for  what  the  law  of  neces^ 
sity  impliedly  grants,  to  be  exercised  in  a 
particular,  specified  manner.    The  provision 
in  the  deed  for  mining  and  renroving  the  ooal 
does  not  materially  affect  the  granting  clanse 
of  the  coal  practically  s6t  out  and  averred  in 
the  declaration,  and  the  demurrer  could  well 
be  considered  and.  disposed  of  without  resort 
to  the  deed. 

It  is  also  urged  that.  Inasmuch  as  the  ver^ 
diet  has  been  rendered  for  $100,  the  amount 
in  controversy  is  too  small  for  appeal  to  this 
court,  and  no  question  on  a  pleading  can  be 
certified  unless  the  case  is  within  the  appel- 
late Jurisdiction  of  the  Supreme  Ck>urt.    But 
what  is  the  amount  in  controversy?    Does 
the  verdict  of  the  Jury  upon  which  the  court 
has  taken  no  action  fix  the  amount  in  con- 
troversy?   "All  courts  deny  to  a-veidict  the 
legal   ^ect -of  a   Judgi^Eient"     Hannali    t. 
Bank,   53  W.   Va.   86,   44   S.    B.   154.    The 
amount  in  controversy  as  to  plaintiff  is  the 
sum  for  which  he  sues  thou^  Judgment  be 
rendered  for  a  less  sum  or  Judgment  be  for  the 
defendant     As  to  the  defendant,  it  is   the 
amount  of  the  Judgment  as  of  its  date.    This 
is  well  settled.    The  cases  cited  by  {Oaintlff, 
including  Hymer  v.  Hawkins,  18  W.  Va.  309, 
Faulconer  v.  Stinson,  44  W.  Va.  546,  29  S.  B. 
1011,  and  Greathouse  v.  Sapp,  26  W.  Va.  87, 
are  cases  where  Judgments  or  decrees  \7ere 
rendered    for   less   than    the  Jurisdictional 
amount,  and  the  appellant  veas  defendant  be- 
low.   Here  neither  party  is  appealing,    but 
the  circuit  court,  on  its  own  motion  and  In  Its 
discretion,  has  certified  its  decision  top 
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view.  Pending  the  motion  for  new  trial, 
nothing  is  settled.  The  circuit  court  may  of 
its  own  motion  set  aside  the  yerdict.  In  the 
present  status  of  this  case  the  anmunt  ta  con- 
troversy is  the  ad  damnum  stated  In  the  writ 
and  declaration. 

[2,  8]  We  come  now  to  the  question  certi- 
fied. Does  the  declaration  and  deed  state  a 
good  cause  for  recovery?  Defendant  insists 
that  the  answer  Is  In  the  negative  under  the 
decision  of  this  court  in  Griffin  v.  Coal  Go.» 
59  W.  Va.  480,  53  S.  B.  24.  2  L.  R.  A.  (N.  S.) 
1115.  That  case  recognizes  the  rule  well  set- 
tled in  England  and  the  majority  of  the 
states  that  where  one  person  owning  the 
whole  fee  conveys  the  mineral  therein,  reserv- 
ing to  himself  the  surface,  the  grantee,  in 
removing  the  mineral,  is  bound  to  furnish 
subjacent  support  for  the  surface  In  its  then 
natural  state,  either  by  leaving  sufficient  of 
the  ground  to  remain,  or  by  substituting 
therefor  adequate  artificial  support,  unless 
there  are  contractual  provisions  either  in  the 
<x)nveyance  or  otherwise  to  the  contrary.  In 
construing  ;the  deed  from  Griffin  to  Camden 
the  court  held  that  the  vendor  had  contracted 
away  the  subjacent  support  to  the  vendee,  be- 
cause In  granting  mining  privileges  he  had 
given  the  right  to  the  vendee  to  excavate  and 
remfove  ail  of  the  coal.  Much  stress  Is  laid 
upon  the  word  "all"  as  used  in  that  deed, 
and  the  court  virtually  holds  that  without 
the  word  "all,"  evincing  a  waiver  of  subja- 
cent support  by  the  grantor,  he  would  not 
liave  parted  with  the  right  of  subjacent  sup- 
port. Judge  Cox,  in  his  concurring  opinion, 
says: 

'The  plaintiff  granted  all  the  coal,  and  the 
ownership  of  the  surface  and  of  the  underlying 
coal  was  severed,  creating  a  separate  estate  in 
each.   If  the  deed  said  nothing  more,  the  owner 
of  each  would  be  bound  by  the  rule,  sic  ntere, 
etc.     If  the  deed  said  nothing  more,  I  would 
'Without  hesitation  hold  that  the  owner  of  the 
surface  would  be  entiUed  to  support,  and  that 
the  owner  of  the  coal  could  not  so  use  it  by  re- 
moving an  of  it  as  to  injure  the  surface.    The 
deed  does  not  stop  with  the  grant  of  all  the  coal. 
It  contains  the  express  additional  grant,  on  the 
part  of  the  plaintiff,  to  the  grantee,  of  the  right 
to  enter  upon  and  under  said  land  and  to  mine, 
excavate,  and  remove  all  of  said  coal." 

In  the  case  of  Kuhn  v.  Fairmont  Coal  Co. 
<C.  C-)  152  Fed.  1013,  Instituted  in  the  United 
States   Court  for  the  Northern  District  of 
West  Virginia  after  the  decision  in  the  Grif- 
fin  Case,  but  based  on  a  sale  of  coal  made 
before  the  decision  in  the  Griffin  Case,  the 
Supreme  Court  of  the  United  States,  in  215 
n.  S.  349,  SO  Sup.  Ct.  140,  54  L.  Ed.  228,  de- 
cided tliat  the  Griffin  decision  was  not  a  rule 
of  property  and  therefore  not  binding  on  the 
federal   courts  in  the  Kuhn  Case;    and  the 
Circuit  Court  of  Appeals,  179  Fed.  191,  102 
<5.  C.  A.  457,  66  W.  Va.  711,  Judge  Pritchard 
lenderlDg  the  decision^  said: 
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"We  are  not  unmindful  of  the  fact  that  the 
decisions  of  the  courts  of  England  and  many  of 
the  courts  of  this  country  as  respects  this  ques- 
tion are  not  in  harmony  with  the  dedsions  of 
the  courts  of  West  Virginia.  Nevertheless,  we 
find  ourselves  impelled  to  the  conclusion  that 
this  difference  is  on  account  of  the  peculiar 
facts  involved  in  this  case,  and  not  because  of 
the  propositions  of  law  announced  by  the 
courts  to  which  we  refer." 

It  Is  then  stated  that,  inasmuch  as  the  de- 
cision In  the  Griffin  Case  would  be  a  rule  of 
property  as  between  citizens  of  West  Virgin- 
ia, and  if  the  Circuit  Court  of  Appeals  should 
not  follow  the  Griffin  Case,  a  different  rule 
of  property  would  be  established  for  persons 
not  resident  of  West  Virginia  and  who  might 
sue  in  the  federal  courts  concerning  proper- 
ty in  West  Virginia,  thus  bringing  about 
confusion  and  injustice,  ahd — 

"on  that  account  we  would  be  inclined  to  adopt 
the  rule  of  the  West  Virginia  Supreme  Court 
of  Appeals,  even  if,  in  view  of  the  peculiar  pro- 
visions of  the  conveyance  by  which  the  land  in 
controversy  was  transferred,  we  do  not  find 
ourselves  in  accord  with  that  tribunal."  Kuhn 
V.  Fairmont  Coal  Co.,  66  W.  Va.  p.  711,  179 
Fed.  191,  102  C.  0.  A.  457  (appendix). 

As  before  stated,  the  Griffin  Case  turned 
upon  the  use  of  the  word  **air'  in  the  mining 
clause,  which  gave  the  vendee  the  right  "to 
mine^  excavate  and  remove  €M  of  said  coal.'' 
In  this  case  the  language  is  different.  The 
granting  clause  is:  "Do  bargain,  sell,  grant 
and  hereby  convey  the  coal  and  all  minerals 
in  and  upon  the  hereizmfter  described  tract," 
and  the  mining  clause  reads,  "do  also  grant 
the  right  of  mining,  and  removing  the  said 
coal  and  an  nflnerals  from  said  land,"  and 
the  warranty  clause  is  "that  they  will  war- 
rant, with  general  warranty  of  tlfl€»;  the  said 
coal,  and  other  minerals,  with  the  rights  and 
privileges  aforesaid  hbreby  granted."  Here, 
the  word  "all*'  does  not  modify  "coal."  The 
main  and  controlling  subject  about  which  the 
parties  were  contracting  was  the  coal,  hut 
all  minerals  of  whatever  kind  were  also  in- 
cluded, with  the  right 'to'  mine  and  remove, 
such  as  gold,  dilver,  gas,  petroleum,  and  the 
nice.  Not  only  the  coal  was  purchased  but 
all  minerals  also.  We  think  a  proper  con- 
struction of  this  deed,  viewing  the-^tire  lan- 
guage, and  not  any  segt^egated  'words  or 
clauses,  evinces  the  intention  of  the  parties 
to  sell  and  purchase^  ^ot  only  the  coal,  but 
4ill  other  minerals  in  the  lajijd  with  the  right 
to  mine  and  remove  the  same.  It  is  easily 
distinguished  from  the  Griffin  Case. 

Godfrey  v.  Weyanoke  Coal  and  Coke  Co., 
82  W.  Va.  665,  97  S.  B.  186,  has  no  applica- 
tion here.  In  that  case  there  was  an  express 
Agreement  that  the  vendee  should  have  tiie 
right  to  mine  the  entire  amount  and  body  of 
the  coal,  without  being  in  any  way  liable  for 
any  damage  or  injuiy  whidi  might  be  done  to 
the  land. 
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From  what  has  been  said,  we  do  not  find 
sufficient  language  In  the  deed  under  consid- 
eration which  would  deprive  the  grantor  of 
his  right  to  subjacent  support  in  the  removal 
of  the  coal  by  the  grantee.  The  right  of  the 
grantee  so  to  do  is  not  expressed  so  plainly 
as  to  preclude  doubt. 

The  demurrer  to  the  declaration  was  prop- 
erly overruled,  and  we  so  answer  the  ques- 
tion certified. 

Affirmed. 

LYNCH,  J.,  absent 


(89  W.  Va.  49) 

LEACH  V.  WEAVER  et  al. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Sept.  20,  1921.) 

(Byllabut  by  the  Court,) 

1.  Appeal  and  error  ^=»843(4)— Where  case  is 
certified  or  overruling  of  general  demurrer,  It 
will  be  affirmed  on  finding  bill  sufficient  in 
any  particular. 

Where  a  general  demurrer  has  been  inter- 
posed to  a  bill  and  overruled,  and  the  ques- 
tion of  the  ruling  thereon  Is  certified  to  tliis 
court  for  review,  on  the  lower  court's  own 
motion,  the  appellate  court  upon  finding  the 
bill  sufficient  in  any  one  particular,  will  affirm 
without  inquiry  as  to  the  sufficiency  of  the  bill 
in  other  particulars. 

2.  Taxation  «s>734(7)  —  Misdescription  of 
amount  of  land  sold  will  not  alone  Invalidate 
tax  sale. 

Where  there  is  a  return  of  a  delinquent  list 
of  lands  properly  assessed  for  taxation,  giving 
the  correct  name  of  the  owner,  the  true  loca- 
tion of  his  tract,  but  describing  it  as  contain- 
ing 19  acres,  whereas  the  true  number  of 
acres  owned  is  13%  acres,  and  the  delinquent 
list  and  return  thereof  is,  in  other  respects,  in 
conformity  with  the  statute,  such  discrepancy 
in  the  acreage  alone  will  not  invalidate  a  tax 
deed  to  the  interest  of  the  owner  in  such  tract 
made  in  pursuance  of  a  regular  tax  sale. 

t 
Case  certified  from  Circuit  Court  Barbour 
County. 

Suit  by  Ora  A.  Leach  against  Alva  D. 
Weaver  and  others.  Demurrer  to  bill  over- 
ruled, and  case  certified.    Affirmed. 

J.  Hop  Woods,  of  PhiUppi,  for  plaintiff. 
George  &  Wilcox,  of  Philippi,  for  defend- 
ant. 

LIVELY,  J.  Demurrer  to  the  bill  was  over^ 
ruled  and  the  court  has  certified  its  decision 
in  so  ruling  to  this  court  for  review. 

The  bill  is  to  cancel  a  tax  deed  and  re- 
move it  as  a  cloud  on  plaintiff's  title.  Ora 
Leach,  the  plaintiff,  has  a  deed  to  and  pos- 
session of  23  acres  and  about  S8%  poles  of 
land   on  Laurel  creek   of    V^alley   river,  in 


Philippi  district  of  Barbour  county,  the  title 
to  which  was  deraigned  from  John  W.  Male, 
who,  in  1903,  owned  a  tract  of  190  acres, 
out  of  which  the  land  in  controversy  was 
carved.  John  W.  Male  conveyed  29  acres, 
881/^  poles,  to  Amanda  Male  on  May  4,  1904, 
who,  in  the  winter  of  1909,  conveyed  6  acres 
to  three  grantees  (2  acres  to  each),  leaving 
remaining  23  acres  and  88%  poles.  On  Jun* 
16,  1909,  she  conveyed  out  of  the  remaining 
acres  a  10-acre  tract  to  John  H.  Male,  which 
left  her  at  that  time  13  acres,  88%  poles. 
On  September  25,  1909,  she  conveyed  all  of 
this  land  back  to  John  W.  Male,  describing 
it  as  the  same  land  which  was  deeded  to  her 
on  May  4,  1904,  by  John  W.  Male.  On  March 
23,  1910,  John  W.  Male  conveyed  this  land 
to  Aaron  Male,  describing  it  as  the  land 
deeded  to  him  by  Amanda  Male.  On  April 
13,  1910,  Aaron  Male  deeded  this  same  tract 
to  Arch  Male,  describing  it  as  the  land  deed- 
ed to  him  by  John  W.  Male  March  23,  1910. 
By  a  joint  deed,  August  1,  1912,  Arch  Male, 
iSr.,  and  John  H.  Male  (their  wives  joining 
therein)  conveyed  two  tracts  of  land  to  Arch 
Male,  Jr.,  and  Hulda  Male  (his  wife);  the 
first  tract  described  being  that  deeded  by 
Arch  Male,  Sr.,  and  wife,  and  designated 
as  the  same  land  conveyed  by  John  W.  Male 
to  Aaron  Male  on  March  23,  1910,  containing 
about  14  acres;  and  the  second  tract  which 
is  designated  as  being  conveyed  to  the 
grantee  by  John  H.  Male  and  wife  is  de- 
scribed as  the  same  land  conveyed  by  Aman- 
da to  said  John  H.  Male  on  June  16,  1909, 
and  is  described  by  metes  and  bounds,  and 
contains  10  acres. 

The  tax  delinquency,  which  resulted  In 
the  tax  deed  in  question,  occurred  in  the 
year  1912,  when  Arch  Male  is  shown  on  an 
excerpt  of  the  delinquent  list  for  that  year 
as  deliquent  in  the  payment  of  taxes  on  a 
tract  of  19  acres  lying  on  Laurel  creek. 
Plaintiff  derived  title  to  his  land  through 
Arch  Male,  Jr.,  who  on  November  7,  1914, 
conveyed  his  two  tracts,  containing  24  acres 
more  or  less,  to  E/lias  C^all,  who  afterwards, 
on  November  13,  1916,  conveyed  the  land 
designated  as  composed  of  two  tracts,  one 
containing  13  and  "/loo  acres,  and  the 
other  10  acres,  to  the  plaintiff. 

The  tract  of  land  returned  deliquent  for 
nonpayment  of  the  taxes  of  1912  in  the  name 
of  Arch  Male,  and  as  containing  19  acres  on 
Laurel  creek,   was  sold  by   the  sheriff    In 
1914,  and  purchased  by  T.  H.  Proudfoot  for 
^.45,  who  assigned  the  benefit  of  his  pur- 
chase to  Wm.  T.  George,  to  whom  a  tax  deed 
was  made  by  the  county  clerk  on  December 
22,  1915,  and  who  afterwards  conveyed  the 
land  to  defendant  A.  D.  Weaver  on  December 
13,  1917.    The  tax  deed  made  to  Proudfoot 
contains  the  same  description,  metes,    and 
bounds  as  the  29  acres  and  88^  poles  con- 
veyed by  John  W.  Male  to  Amanda   Male, 
dated  the  4th  day  of  May,  1904,  and  therefore 
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includes  the  three  tracts  of  2  acres  each 
conveyed  l^  Amanda  Male  in  the  winter  of 
1909  to  three  grantees,  Stella  Male,  Amanda 
Norris,  and  Ladnda  Groston,  and  also  In- 
eludes  the  10-acre  tract  conyeyed  by  Amanda 
Male  to  John  H.  Male,  and  afterwards  con- 
veyed by  him  to  the  predecessor  in  title  of 
the  plaintiff  on  August  1,  1912.  The  tax 
deed  evidently  takes  in  too  much  territory, 
as  shown  by  the  bill  and  exhibits.  It  will 
be  seen  from  an  inspection  of  the  deed  from 
Arch  Male,  Sr.,  to  Arch  Male,  Jr.,  dated 
August  1, 1910,  that  the  grantor  only  claimed  ' 
to  have  about  14' acres  by  virtue  of  the  deed 
to  him  from  Aaron  Male.  Again  it  will 
be  seen  from  an  inspection  of  the  excerpt 
from  the  land  book  of  1912,  Exhibit  No.  1, 
with  the  bill,  that  John  H.  Male  had  his  10 
acres  on  Laurel  creek,  deeded  to  him  by 
Amanda  Male,  assessed  to  him,  and  on  which 
the  taxes  for  that  year  were  evidently  paid. 
The  excerpt  from  the  delinqueut  list.  Ex- 
hibit J*fo.  2,  shows  that  he  was  not  delinquent 
for  that  year.  There  is  a  presumption  that 
a  person  has  paid  his  taxes  until  it  is  other- 
wise shown.  Cunningham  v.  Brown,  39  W. 
Va.  588,  20  S.  E.  615.  The  same  may  be 
said  of  the  owners  of  the  three  2-acre  tracts 
included  in  the  boundaries  of  the  tax  deed. 
But  these  owners  are  not  parties,  and  are 
not  complaining  of  the  doud,  if  any,  upon 
their  titles.  From  the  allegations  of  the 
bill,  and  from  the  exhibits,  it  is  shown  that 
the  tax  deed,  which  includes  in  its  metes 
and  bounds  the  John  H.  Male  10-acre  tract 
now  owned  by  the  plaintiff,  is  a  cloud  upon 
tl>at  title.  Is  this  sufBdent  to  sustain  the 
bill?  It  does  not  appear  on  what  grounds 
tbe  circuit   court  overruled   the  demurrer. 

[1]  A  proceeding  of  this  kind  is  to  test  the 
sufficiency  of  a  pleading.  And  where  the 
appellate  court  finds  one  part  of  the  bill 
sufficient  where  there  had  been  a  general 
demurrer  which  was  overruled,  it  will  affirm 
the  decision  without  inquiry  as  to  the  suf- 
ficiency of  the  other  parts.  Wheeling  v.  Tel- 
ephone Co.,  82  W.  Va.  208,  95  S.  E.  653. 

C2]  But  the  specific  questions  certified  by 
the   court  for  answer  are: 

"(1)  Does  the  fact  that  the  delinquent,  Arch 
Male,  had  but  13^  acres  of  land,  whereas  he 
was  returned  delinquent  for  19  acres  of  land 
in  the  year  1912,  invalidate  the  deed  to  W.  T. 
George,  executed  by  the  derk  of  the  county 
court  of  Barbour  county? 

"(2)  Does  section  25,  c.  31.  (section  1084), 
Code,  cure  such  defect  in  the  assessment  as 
propounded  in  question  No.  1 V* 

The  otiher  points  raised  by  counsel  for  de- 
fendant on  the  demurrer  seem  not  to  have 
been  of  -sufficient  importance  or  difficulty 
to  Influence  the  discretion  of  the  trial  Judge 
and  to  cause  him  to  certify  them  for  re- 
view^.  The  certification  is  on  the  court's  own 
motion,  and  not  on  the  Joint  application  of 
the  parties. 


We  are  cited  to  Cunningham  ▼.  Brown, 
39  W.  Va.  589,  20  S.  B.  615,  to  sustain  the 
proposition  that  the  misdescription  of  the 
quantity  of  land  owned  by  Arch  Male  (19 
acres  instead  of  13  acres,  SS^^  poles)  is  fa- 
tally defective,  and  avoids  the  tax  deed. 
That  case  was  where  the  34  acres  owned 
by  Elizabeth  Cunningham  were  omitted  from 
the  assessment  for  the  year  1883,  in  her 
name,  but,  without  her  knowledge  or  notice, 
included  as  an  undistinguished  parti  of  a 
larger  tract  of  65  acres,  and  assessed  in  the 
name  of  John  Cunningham,  a  former  owner, 
returned  delinquent  in  his  name  as  a  65- 
acre  tract,  and  sold  as  his.  The  following 
year  her  34-acre  tract  was  placed  on  the 
land  book  in  her  name,  and  was  back-taxed 
for  the  year  1883.  The  land  having  been 
assessed  and  returned  delinquent  in  the 
name  of  another  with  an  acreage  nearly 
twice  as  large  as  that  owned  by  her,  she 
could  have  had  no  notice,  and  the  tax  deed 
was  not  made  valid  by  the  curative  section 
(now  section  25,  c.  31,  Code).  Moreover, 
the  court  held  that  h^  34-aere  tract 
not  having  been  returned  delinquent  in  her 
name  for  the  year  1883,  there  waa  nothing 
to  rebut  the  presumption  that  she  had  paid 
her  taxes  for  that  year. 

We  are  also  cited  to  Mete  v.  Starcher,  60 
W.  Va.  657,  56  S.  E.  196,  116  Aul  St  Rep. 
925,  which  holds  that  there  must  be  a  de^ 
linquent  list  returned  in  order  that  irregu- 
larities, errors,  and  mistakes  therein  can  be 
cured  by  the  curative  section.  The  heading 
of  the  paper  purporting  to  be  a  delinquent 
list  was  obscured  by  a  pasteboard  securely 
fastened  to  the  paper  by  metallic  rivets,  con- 
cealing the  entire  heading  required  by  the 
statute,  except  a  few  words,  and  it  was 
decided  that  such  paper  in  such  condition 
was  not  a  delinquent  list  That  case  has 
no  application  here. 

In  the  case  at  bar  there  is  an  assessment 
in  the  proper  name  of  the  owner.  Arch  Male, 
and  a  delinquent  list  showing  delinquency 
in  Arch  Male  for  the  year  1912.  It  is  true 
that  the  bill  alleges  that  the  delinquent  list 
is  defective  because  "no  certificate  such  as  ' 
is  required  by  law  is  made  by  the  sheriff 
of  said  county  to  said  delinquent  list,"  as 
appeared  from  an  excerpt  from  the  delin- 
quent list  filed  as  an  exhibit  Just  what  is 
meant  by  "no  certificate"  we  are  unable  to 
say.  Possibly  it  means  the  oath  required  to 
be  appended  under  section  21,  c.  30  (sec- 
tion 1093),  Code.  But  it  will  be  observed  that 
the  excerpt  only  is  before  us,  and  not  the 
complete  delinquent  list  It  is  not  averred 
that  no  such  affidavit  appears  on  the  delin- 
quent list  as  returned.  The  only  question 
here  is  whether  the  fact  that  Arch  Male  was 
returned  delinquent  for  19  acres  instead  of 
for  13^  acres  would  invalidate  tte  tax  deed. 
It  refers  solely  to  the  discrepancy  in  the 
amount  of  acreage  charged  from  what 
should  have  been  charged  (his  true  acreage). 
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as  shown  by  the  delinquent  list.    Section  25, 
c.  31,  Code,  provides: 


M 


'And  no  irregularity,  error  or  mistake  in  the 
delinquent  list,  or  the  return  thereof;  or  in 
the  affidavit  thereto  •  •  •  shall,  after  the 
deed  is  made,  invalidate  or  aifect  the  sale  or 
deed." 

It  also  provides: 

"If  more  than  one  tract  of  land  be  charged 
as  one,  or  the  quantity  thereof  *  *  *  be 
misstated,  all  such  right,  title,  interest  and  es- 
tate as  is  hereinbefore  mentioned,  shall  never- 
theless pass  to  and  be  vested  in  the  grantee  in 
such  deed." 

But  if  there  was  no  statote  curing  mis- 
statement of  the  quantity,  could  Arch  Male 
have  been  misled  by  the  fact  that  bis  land 
was  described  as  containing  19  acres?  The 
assessment  and  delinquent  lists,  respectively, 
show  that  he  was  ateessed  and  returned 
delinquent  in  his  own  proper  name  for  a 
tract  of  land  on  Laurel  creek  where  he  own- 
ed his  13^.  acres,  and  we  think  the  dis- 
crepancy In  the  acreage  charged  Is  not  such 
an  irregularity  as  to  materially  prejudice 
or  mislead  even  if  the  curative  statute  did 
not  so  state.  He  had  notice  of  the  assess- 
ment of  his  land,  and  the  excess  acreage 
charged  to  him  on  the  assessment,  and  its 
appearing  on  the  delinquent  list  was  sufS- 
cient  to  arrest  bis  attention  and  Impel  an  in- 
vestigation. We  have  held  In  numerous 
cases  that  a  departure  from  or  inaccuracy 
in  the  name  of  the  person  assessed  and  delin- 
quent is  not  sufficient  to  render  void  the  tax 
deed.  See  Jarrett  v.  Kimbrough,  105  /B.  B. 
918,  where  the  name  on  the  delinquent  list 
and  proceedings  was  "Norena  Lambert"  In- 
stead of  Norma  E.  Lambert;  Friedman  y. 
Craig,  77  W.  Va.  223,  87  S.  B.  361,  where 
the  owner's  name  on  the  delinquent  list  ap- 
peared as  "Joseph  Fredman"  instead  of 
Jooepb  B^rledman.  However,  there  are  other 
cases  involving  assessments  where  there 
have  been  such  glaring  errors  in  the  names 
of  the  persons  assessed,  that  they  have  been 
held  to  be  fataL  Male  v.  Moore,  70  W.  Va. 
448,  74  S.  B.  685,  where  the  assessment  was 


made  to  "Hoonbrook"  when  the  owner's 
name  was  Hombrook;  Ck>llin8  v.  Reger,  62 
W.  Va.  195,  57  S.  B.  743,  where  the  assess- 
ment was  in  the  name  of  'Martha  Hedrick" 
instead  of  Martha  Helmlck. 

These  cases  serve  to  illustrate  that,  If 
the  departure  or  inaccurapy  is  only  such  as 
would  put  the  owner  on  Inquiry,  or  that  a 
reasonable  person  would  not  be  misled  or 
deceived,  then  there  is  no  fatality  to  the 
tax  deed.  These  holdings  are  illuminating 
on  the  question  here  involved  (inaccuracy 
in  the  acreage  charged  and  returned  de- 
linquent), ev&i  if  the  curative  statute  did 
not  expressly  cure  inaccuracies  in  the  quan- 
tity of  a  tract  But  the  curative  section 
expressly  says  that.  If  the  quantity  of  land 
charged  be  misstated,  nevertheless  the  title 
of  the  owner  shall  pass  by  the  tax  deed. 
That  clause  controls  this  case.  The  acreage 
need  not  be  truly  stated.  It  would  be  im- 
possible and  Impracticable  to  do  so  in  all 
cases.  See  Coal  Co.  v.  Burgess,  86  W.  Va. 
16,  102  S.  B.  690. 

In  Cain  v.  Fisher,  67  W.  Va.  492,  50  JS. 
E.  752,  1015,  we  held  that,  where  the  record 
of  the  sale  and  recital  in  the  deed  were  nob 
in  accord,  the  purchaser  at  the  tax  sale  took 
the  entire  Interest  of  the  delinquent  in  the 
lot  of  land,  all  of  the  lot^  although  it  was 
charged  on  the  land  book  and  sold  by  th% 
et^eriff  as  a  part  of  the  lot  (section  25,  c.  81, 
€k>de),  operating  to  cure  inaccuracy  in  the 
description.  And  where  the  assessment  and 
sale  of  a  town  lot,  designated  by  ntmiber,. 
was  made,  and  the  tax  deed  included  a  part 
of  the  lot  designated  and  part  of  an  adjoin- 
ing lot  owned  by  the  delinquent,  the  deed 
was  upheld  under  the  curative  section. 
Robey  v.  Wilson,  84  W.  Va.  738, 101  S.  B.  151. 

We  are  of  the  opinion  that  the  incorrect 
acreage  set  out  in  the  delinquent  list  of 
1912,  being  19  acres  instead  of  13^  acres 
(the  true  amount),  in  the  name  of  Ardi 
Male,  and  alleged  to  have  been  owned  by 
him  at  that  time,  does  not  alone  invalidate 
the  tax  deed  executed  by  the  coimtty  derk 
to  defendant  George^  and  bo  answer  th» 
specific  question  certified* 

Affirmed. 


N.Oi 


(182  N.  C.  122) 

!■  re  SERMONS'  LAND.    (No.  183.) 

(Supreme  Court  of  North  Carolina.     Oct.  12, 

1921.) 

I.  Mortgages  €=3»367— Bidder  at  foreclosure 
sale  acquires  no  title  before  oonllrmation 
and  may  secure  release  for  Are  loss. 

In  view  of  C.  S.  §  2591,  relating  to  fore- 
doenre  of  mortgages  or  deeds  of  trust  and 
sale  of  the  land,  a  bidder  at  a  mortgage  fore- 
closure sale  before  confirmation  acquired  no  in- 
terest in  the  property  itself;  and,  where  in  the 
10  days  allowed  for  additional  bids  before  be- 
coming final  there  is  a  loss  to  the  property  by 
fire,  the  bidder  Is  entitled  to  release. 


2.  Mortgages  ^=s»340— Assignment  of  mortga- 
gee's Interest  and  power  of  sale  held  to  con- 
fer power  of  sale  on  foreelosure  to  the  as- 
signee. 

Where  an  assignment  on  the  back  of  a  land 
mortgage  and  under  seal  transfers  both  mort- 
gagee's interest  and  the  power  of  sale,  such 
assignment  and  deed  confer  on  the  assignee 
the  right  of  foreclosure. 

Appeal  from  Superior  Court,  Craven  CJoun- 
ty;  Devln,  Judge. 

In  the  matter  of  the  sale  of  Sermons' 
Land  under  mortgage  by  the  Farmers'  & 
Merchants'  Bank  of  Kinston,  N.  C.  On  mo- 
tion to  relieve  bidder  from  obligation  to  buy! 
land  which  motion  the  clerk  denied  and  en- 
tered an  order  confirming  the  sale.  On  bid- 
der's appeal  the  Judge  reversed  the  clerk's 
action  and  directed  a  resale  by  the  bank,  and 
the  assignor  of  the  mortgage  excepts  and 
api>eals.    Cause  dismissed. 

Motion  to  relieve  a  bidder  from  obligation 
to  buy  land.  Heard  on  appeal  from  clerk 
of  the  superior  court  before  his  honor, 
Devin,  Judge,  holding  the  courts  of  the  Fifth 
judicial  district  on  May  24,  1921. 

From  the  facts  properly  presented  it  was 
made  to  appear  that  R,  I/.  Sermons  and  wife 
having  executed  a  mortgage  with  power  of 
sale  to  H.  L.  Sermons,  of  date  September  12, 
1919,  to  secure  three  proihissory  notes  ag- 
gregating $8,200,  the  mortgagee,  for  valuable 
consideration,  duly  assigned  said  notes  and 
mortgage  and  tl^e  land  conveyed  to  Mer- 
chants' Bank  of  Kinston,  N.  C.»  by  assign- 
ment under  seal,  written  on  hack  of  said 
mortgage,  as  follows: 

"F'or  value  received,  I  hereby  transfer  and 
assign  all  my  right,  title,  interest  and  estate  in 
and  to  the  within  mortgage  and  the  property 
conveyed  therein  to  the  Farmers'  &  Merchants' 
Bank  of  Kinston,  N.  C,  including  the  power 
of  sale  therein  contained.  This  December  12, 
1919/' 

DetaxAt  having  been  made  in  the  payment 
of  said  note  and  requirements  of  the  mort- 
gage, the  said  bank  sold  same  by  proper  ad- 
vertisement in  said  county  on  the  18th  day 


m  RE  SERMONS'  LAND.  497 

(108  B.B.) 

became  the  last  and  highest  bidder  in  the 
sum  of  $4,500,  and  said  sale  was  immediate- 
ly reported  to  the  clerk  of  superior  court  of 
the  county. 

It  appears  further  that  within  the  10  days, 
where  it  is  provided  by  statutes  that  such  a 
sale  "should  not  be  deemed  closed"  (C.  S. 
{  2591),  the  dwelling  house  on  the  lot, 
amounting  to  a  third  or  more  of  its  value, 
was  accidentally  destroyed  by  fire,  whereupon 
the  bidder,  Clarence  Oettinger,  filed  his  peti- 
tion before  the  clerk  alleging  the  facts  and 
asking  that  sale  be  rescinded  and  the  appli- 
cant be  relieved  from  his  bid.  The  clerk 
being  of  opinion  against  the  applicant  en- 
tered his  Judgment  as  follows: 


"This  cause  coming  on  to  be  heard  and  be- 
ing heard  upon  the  petition  and  affidavit  of 
Clarence  Oettinger,  and  the  court  finding  that 
the  building  described  in  the  petition  was  a 
material  part  of  the  value  of  the  premises  and 
was  destroyed  by  fire  as  set  out  in  the  affi- 
davit, but  the  court  being  of  the  opinion  that 
tne  destruction  of  said  house  by  fire  does  not 
affect  or  release  the  petitioner's  liability  on  his 
said  bid  and  that  it  has  no  jurisdiction  and  is 
not  vested  with  power  to  set  aside  the  sale  and 
to  direct  a  resale,  denies  the  petition,  confirms 
the  sale,  and  directs  the  assignee  of  the  mort- 
gagee to  collect  the  purchase  money  and  exe- 
cute deed  to  the  purchaser.' 


»> 


On  appeal  by  the  bidder  from  the  order. 
Ms  honor,  Judge  Devin,  reversed  the  action 
of  the  clerk  and  entered  judgment  as  fol- 
lows: 

"This  cause  came  on  to  be  heard  before  W 
A.  Devin,  Judge,  upon  the  appeal  of  Clarence 
Qettinger,  petitioner,  from  an  order  of  the 
derk  of  the  superior  court  of  Craven  confirm- 
ing a  sale  and  denying  petitlonei^s  plea  to 
withdraw  his  bid  therein. 

"This  was  a  proceeding  before  the  clerk  in 
relation  to  sale,  of  land  under  mortgage  made 
by  the  Farmers'  &  Merchants'  Bank,  assignee 
of  mortgage.  After  due  advertisement,  sale 
was  made  under  power  contained  in  the  mort- 
gage and  reported  to  the  clerk.  At  the  sale 
the  petitioner  became  the  last  and  highest 
bidder  for  the  land  at  the  price  of  $4,500.  A 
material  inducement  to  the  sale  and  one  relied 
on  by  the  petitioner  was  the  statement  at  the 
sale  that  a  valuable  dwelling  house  was  situat- 
ed on  said  land.  After  said  sale  and  within  ten 
days  thereof  and  before  confirmation,  the  dwell- 
ing house  on  said  land  was,  without  fault  on 
part  of  petitioner,  accidentally  destroyed  by  fire. 
Thereupon  petitioner  filed  his  plea  asking  that 
he  be  allowed  to  rescind  his  bid  and  that  the 
sale  be  not  confirmed. 

"The  facts  set  forth  in  the  petition  are  found 
by  the  clerk  to  be  true,  and  his  findings  are  ap- 
proved by  the  judge. 

"It  therefore  appearing  by  the  admitted  factn 
that  a  substantial  part  of  the  property,  to  wit, 
a  third  or  more  in  value,  was  destroyed  after 
sale  and  before  confirmation,  and  that  such 
fact  was  a  material  inducement  for  petitioner's 
bid  and  a  substantial  part  of  the  consiaeration 


thereof,  and  that  the  property  has  been  physi 


For  other  cases  aae  s&me  topic  and  KBT-NUMBAR  in  all  Key-Numbered  Dlgeeu  and  Indexes 
108  S.S.-82 


49S 


108  SOUTHEASTERN  REPORTER 


(N.a 


cally  changed  before  confirmation,  that  the 
court  la  of  the  opinion  that  before  confirma- 
tion no  title  had  passed  to  petitioner  and  that 
his  rights  were  only  those  of  a  preferred  bid- 
der, and  that  the  loss  sustained  by  the  de- 
struction of  a  portion  of  the  property  ought  not 
to  fall  upon  the  petitioner  when  he  had  neither 
possession  to  enable  him  to  protect  it,  nor 
title  to  permit  him  to  insure  it,  and  had  only 
the  uncertain  right  of  a  preferred  proposer 
and  the  assignee  of  the  mortgage  unable  to 
make  title  to  the  petitioner  for  all  the  prop- 
erty advertised  and  bid  off  by  him,  the  court 
should  not  now  confirm  the  sale  and  order  him 
to  pay  the  fiill  purchase  price.  For  these  rea- 
sons the  order  of  the  derk  herein  is  overruled 
and  a  resale  of  the  property  according  to  law 
directed  to  be  made." 

To  this  judgment  the  assignor  of  the  mort- 
gage exeats  and  appeals  to  the  Supreme 
Court  Notice  waived,  etc.  Appeal  bond  given. 

It  Is  further  stated  in  the  record  that 
upon  the  foregoing  appeal  being  prayed  there 
was  no  request  for  a  stay  bond  by  the  appli- 
cant and  none  was  fixed  by  the  judge. 
Thereafter  the  land  was  advertised  and  sold 
again  on  the  1st  day  of  August,  1921,  when 
and  where  the  former  bidder,  Clarence  Oet- 
tinger,  again  became  the  last  and  highest 
bidder  in  the  sum  of  $2,500,  which  bid  was 
reported  to  the  clerk,  and  after  a  delay  of 
10  days  from  the  filing  of  the  report,  order 
was  made  that  a  deed  be  executed.  No  in- 
creased bid  had  been  made. 

R.  A.  Nunn,  of  Newbern,  for  H.  L.  Ser- 
mons. 

Oowper,  Whltaker  &  Allen,  of  Kinston,  and 
Guion  &  Quion,  of  Newbern,  for  appellee. 

HOKB,  J.  (after  stating  the  facts  as 
above).  [1]  Chapter  54,  |  2591,  Consolidated 
Statutes,  is  as  follows: 

"In  the  foreclosure  of  mortgages  or  deeds  of 
trust  on  real  estate,  or  in  the  case  of  the  public 
sale  of  real  estate  by  an  execntor,  administra- 
tor, or  administrator  with  the  will  annexed, 
or  by  any  person  by  virtue  of  the  power  con- 
tained in  a  will,  the  sale  shall  not  be  deemed 
to  be  closed  under  10  days.  If  in  10  days  from 
the  date  of  the  sale,  the  sale  price  is  in- 
creased ten  per  cent,  where  the  price  does  not 
exceed  five  hundred  dollars,  and  five  per  cent, 
where  the  price  exceeds  five  hundred  dollars, 
and  the  same  is  paid  to  the  clerk  of  the  supe- 
rior court,  the  mortgagee,  trustee,  executor,  or 
person  offering  the  real  estate  for  sale  shall  re- 
open the  sale  of  said  property  and  advertise 
the  same  in  the  same  manner  as  in  the  first 
instance.  The  derk  may,  in  his  discretion,  re- 
quire the  person  making  such  advance  bid  to 
execute  a  good  and  sufficient  bond  in  a  suffi- 
cient amount  to  guarantee  compliance  with 
the  terms  of  sale  should  the  person  offering 
the  advance  bid  be  dedared  the  purchaser  at 
the  resale.  Where  the  bid  or  offer  is  raised 
as  prescribed  herein,  and  the  amount  paid  to  the 
derk,  he  shall  issue  an  order  to  the  mortgagee 
or  other  person  and  require  him  to  advertise 
and  resell  said  real  estate.  It  shall  only  be  re- 
quired to  give  fifteen  days'  notice  of  a  resale. 
Resales  may  be  had  as  often  as  the  bid  may 


be  raised  in  compliance  with  this  section.  U^- 
on  the  final  sale  of  the  real  estate,  the  d^rk 
shall  issue  his  order  to  the  mortgagee  or  other 
person,  and  require  him  to  make  title  to  the 
purchaser.  The  derk  shall  make  all  such  or- 
ders as  may  be  just  and  necessary  to  safe- 
guard the  interest  of  all  parties,  and  he  shall 
keep  a  record  which  will  show  in  detail  the 
amount  of  each  bid,  the  purchase  price,  and 
the  final  settiement  between  parties.  This  sec- 
tion shall  not  apply  to  the  foredosure  of 
mortgages  or  deeds  of  trust  executed  prior  to 
April  first,  nineteen  hundred  and  fifteen." 

The  section  enters  and  must  be  allowed 
controlling  effect  upon  every  deed  of  trust 
or  mortgage  with  power  of  sale  executed 
since  the  date  specified  (see  White  v.  Kin- 
cald,  149  N.  C.  415,  63  S.  B.  109,  23  Li  IL  A. 
[N.  S.]  1177,  128  Am.  St  Rep.  663),  and  pro- 
vides and  intends  to  provide  that  during  the 
10  days  as  stated  in  the  first  clause  the 
bidder  acquires  no  interest  in  the  property 
itself,  but  he  acquires  a  position  similar  to 
a  bidder  at  a  judicial  sale  and  before  ccm- 
flrmation.  This,  in  our  opinion,  follows  not 
only  as  the  natural  meaning  of  the  words 
used  that  the  sale  shall  not  be  deen^ed  closed 
under  10  days,  but  the  position  is  fully  con- 
firmed by  the  further  provision  of  the  law 
that  during  said  10  days  the  matter  Is  k^»t 
open  for  receipt  of  increased  bids,  and  in 
case  the  stipulated  increase  is  made,  the 
property  shall  be  readvertised  and  a  second 
sale  had;  this  being  clearly  the  meaning  of 
the  law  and  the  position  of  the  purchaser. 
It  is  the  accepted  law  in  this  state  that  a 
bidder  at  a  judicial  sale  before  confirmation 
acquires  no  interest  in  the  property  itself, 
but  his  bid  is  considered  only  a  prc^posal  to 
buy  which  the  court  may  accept  or  reject  in 
its  discretion.  In  Upchurch  v.  Upchurdl, 
173  N.  C.  pp.  88-90,  91  S.  B.  702,  the  court 
said: 

"His  offer  is  considered  only  as  a  proposition 
to  buy  at  the  price  named,  the  court  reserving 
the  right  to  accept  or  reject  the  bid." 

And  in  Harrell  v.  Blythe,  140  N.  C.  415, 
63  S.  B.  282,  quoted  with  approval  in  the 
Upchurch  Caae,  the  position  is  stated  as 
follows: 

''Where  land  is  sold  under  a  decree  of  court, 
the  purdiaser  acquires  no  independent  right. 
He  is  regarded  as  a  mere  preferred  proposer 
untU  confirmation,  which  is  the  judicial  sanc- 
tion or  the  acceptance  of  the  court,  and  until 
it  is  obtained,  the  bargain  is  not  complete.' 


»t 


Under  the  facts  presented,  therefore,  the 
bidder  during  the  10  days,  covered  by  the 
statute,  acquired  no  interest  in  the  property, 
and  in  such  case  it  is  very  g^ierally  h^d 
that  where,  pending  a  contract  for  sale  of 
improved  real  estate,  the  buildings  thereon 
are  damaged  by  fire,  the  loss,  as  a  rule,  must 
fall  upon  the  owner,  and  if  the  destruction 
wrought  is  such  as  make  a  material  cha.nge 
in  the  property  or  substantially  impair   its 
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value,  specific  performance  will  not  be  en- 
forced at  the  instance  of  the  yendor  and  the 
bidder  wUl  be  relieyed  of  his  obligation.  By 
the  weight  of  authority  on  the  subject,  when 
there  exists  a  binding  and  enforceable  con- 
tract to  convey,  the  vendor  being  in  the 
present  position  to  make  title,  the  purchaser 
is  regarded  as  the  owner,  and  the  loss  must 
fall  on  him.  But  where  the  yendor  has  not 
yet  obtained  a  title,  or  where  the  bargain- 
ing between  the  parties  has  not  been  such 
as  to  give  the  proposed  purchaser  any  in- 
terest in  the  property,  or  the  contract  is  oth- 
erwise incomplete,  the  loss,  as  stated,  falls 
on  the  vendor,  and,  under  the  circumstances 
indicated,  he  may  not  insist  on  performance. 
Sutton  V.  Davis,  143  N.  0;  474,  55  S.  E.  844 ; 
Phinizy  v.  Guernsey,  111  Ga.  346,  86  S.  E. 
796,  50  L.  R.  A.  680,  78  Am.  St.  Rep.  207; 
Huguenin  v.  Courtenay,  21  S.  G.  403,  53 
Am.  Rep.  688;  Eppstein  y.  Kuhn,  225  111. 
115,  80  N.  E.  80,  10  L.  R.  A.  (N.  S.)  117; 
Ix>iDbard  y.  Chicago  Sinai  Congregation,  64 
111.  477 ;  Christian  v.  Cabell,  22  Grat  (63  Va.) 
82 ;  Blew  y.  McClelland,  29  Mo.  304 ;  Pomeroy 
on  Contracts,  §§  434,  435;  29  American  & 
Eng.  Enc,  (2d  Ed.)  pp.  712,  713.  In  the  cita- 
tion to  29  A.  &  E.,  supra,  it  is  said: 

"To  the  general  rale  that  the  purchaser  must 
bear  all  losses  there  is  one  well-recognized 
exception,  that  if  the  loss  occurs  at  a  time  when 
for  any  reason  the  contract  lacks  completion 
the  yendor  being  in  such  case  the  owner  in 
equity  must  be  responsible  for  the  loss.  Thus 
where  the  loss  occurs  before  the  yendor  is  in 
a  position  to  convey  a  good  title,  it  will  fall 
on  the  vendor.  So  also  where  the  vendee  has 
an  option  to  withdraw  from  the  contract.  But 
to  make  the  yendor  bear  the  loss,  he  must  be  in 
some  fault  other  than  mere  delay  in  making  the 
deed  where  he  has  never  been  requested  to 
make  it." 

And  the  principle  as  stated  has  be^i  di- 
rectly applied  to  the  case  of  a  bidder  at  a 
judicial  sale  and  before  confirmation.  4 
Edwards'  Chancery  (N.  Y.)  p.  702;  Ex  parte 
Minor,  11  Yes.  Jr.  559;  82  Eng.  Repts.  p. 
1205';  24  Cyc.  p.  34,  and  cases  cited  in  note 
54.  As  has  been  heretofore  stated,  during 
the  10  days  where  the  statutes  provide  that 
the  sale  shall  be  considered  unclosed  and 
open  for  further  bids,  the  applicant  in  the 
instant  case  is  in  a  position  exactly  similar, 
and  the  building  having  been  destroyed  dur- 
ing*  that  period,  making  a  diminution  in 
value  of  $2,000  in  a  $4,500  sala  We  think 
his  lionor  correctly  ruled  that  the  proposed 
purchaser  should  be  relieved  and  a  resale 
had  under  the  powers  contained  in  the  deed. 
As  well  said  by  the  presiding  Judge  in  en- 
tering his  Judgment  to  that  effect: 

"It  therefore  appearing  by  the  admitted  facts 
that  a  substantial  part  of  the  property,  to  wit, 
a  third  or  more  in  value,  was  destroyed  after 
sale,  and  that  such  fact  was  a  material  in- 
ducement for  petitioner's  bid  and  a  substantial 
part  of  the  consideration  thereof,  and  that  the 


property  has  been  physically  changed  before 
confirmation,  the  court  is  of  the  opinion  that 
before  coDfirmation  no  title  had  passed  to  peti- 
tioner, and  that  his  rights  were  only  those  of 
a  preferred  bidder,  and  that  the  loss  sustained 
by  the  destruction  t>f  a  portion  of  the  prop- 
erty ought  not  to  fall  upon  the  petitioner  when 
he  had  neither  possession  to  enable  him  to  pro- 
tect it,  nor  title  to  permit  him  to  insure  it,  and 
had  only  the  uncertain  right  of  a  preferred 
proposer." 

[2]  While  we  hold  that  the  same  should  be 
set  aside  at  the  instance  of  the  bidder,  we 
are  of  the  opinion  that  on  the  record  neither 
the  clerk  nor  the  Judge  on  appeal  from  him 
had  Jurisdiction  or  power  on  the  bidder's 
mere  application  to  make  any  orders  affect- 
ing the  rights  of  the  parties  i|i  the  premises. 
The  power  of  foreclosure  by  advertisement 
and  sale  of  the  mortgagee  or  trustee  fills  a 
useful  and  important  place  in  our  business 
life  and  should  not  be  interfered  with  except 
to  the  extent  expressly  inrovided  by  law. 
The  statutes,  section  2591,  as  we  have  seen, 
in  express  terms  provides  that  any  and  all 
sales  of  this  character  shall  remain  ''unclos- 
ed for  ten  days,"  but  it  confers  no  power  on 
the  clerk  to  make  any  orders  in  the  matter 
except  in  case  of  an  increase  of  bid,  nor  is 
any  report  required  to  be  made  in  any  other 
instance.  That  and  that  alone  is  the  basis 
for  his  interference  in  sales  of  this  kind.  It 
might  be  well  in  the  case  presented  the  law 
should  give  the  clerk  Jurisdiction  to  make  the 
order  that  Justice  and  right  would  require. 
But  thus  far  the  statutes  have  not  done  so, 
and  we  are  not  at  liberty  to  go  beyond  the 
statutory  provision.  We  consider  it  not  im- 
proper to  say,  however,  that  as  the  parties 
have  gone  on  and  had  another  sale  in  which 
the  same  purchaser  became  the  last  and  high- 
est bidder,  with  or  without  orders  of  the 
clerk,  this  was  the  proper  course  to  pursue, 
and  if  the  facts  are  as  now  admitted,  no 
court  would  make  other  disposition  of  the 
matter. 

And  inasmuch  as  the  assignment  writ- 
ten on  the  back  of  the  mortgage  and  under 
seal  transfers  both  the  interest  of  the  mort- 
gagee and  the  power  of  sale  as  well  as  the 
property  contained  in  the  mortgage,  such  as- 
signment and  deed  clearly  confers  the  right 
of  foreclosure  on  the  bank,  the  assignee. 
WeU  &  Bros.  v.  Davis,  168  N.  O.  208,  84  S. 
E.  395.  The  case  is  thus  distinguished  from 
Williams  v.  Teachey,  85  N.  0.  402,  and  that 
class  of  cases,  in  which  it  was  h^d  that  as 
the  assignment  did  not  purport  to  pass  the 
property  itself,  the  power  of  sale  and  right 
of  foreclosure  remained  in  the  mortgagee. 
Being  of  the  opinion  that  on  the  record  and 
a  proper  interpretation  of  the  statutes  the 
clerk  and  the  Judge  on  appeal  from  him  are 
without  Jurisdiction  to  make  orders  and  de- 
crees in  the  matter,  we  must  hold  that  the 
appeal  and  other  proceedings  be  dismissed. 
But  we  have  deemed  it  not  improper  to  ex- 


600 


108  SOUTHEASTERN  REPORTEB 


(N.O. 


press  an  opinion  on  the  facta  contained  in 
the  record,  a  course  pursued  by  the  court  in 
exceptional  instances  where  the  importance 
and  general  interest  in  the  question  present- 
ed make  it  desirable.  Gilbert  v.  Shingle  Co., 
167  N.  0.  287-290,  83  S.  ^.  337 ;  Milling  Co. 
▼.  Finlay,  110  N.  C.  411,  15  S.  E.  4;  State  t. 
Wylde,  110  N.  O.  500.  15  S.  E.  5. 

This  will  be  certified  that  the  cause  be  dis- 
missed. 

Dismissed. 


(182  N  .C.  16«) 

UNION  TRUST  CO.  v.  WILSON. 
(No.  256.) 

(Supreme  Ck>art  of  North  Carolina.    Oct  12, 

1021.) 

I.  Pleading  ^==>2l4(l)~Demarrer  admits  ma- 
terial facts  pleaded. 
A  demurrer  admits  material  facts  alleged 
in  pleading  demurred  to. 


2.  Pleading  e=»l92(6)~Deniurrer  containing 
extraneous  facts  In  Its  support  bad. 

A  demurrer  setting  up  extraneous  facts 
in  support  thereof,  not  appearing  on  the  face 
of  the  complaint  demurred  to,  should  be  over- 
ruled, since  it  is  the  office  of  the  demurrer 
merely  to  rmse  questions  of  law  as  to  the  suf- 
ficiency of  the  pleading,  to  be  determined  under 
the  facts  alleged  in  the  pleading. 

3.  Pleading  <&==>2l4(3)~Allegatlon  that  plain- 
tiff was  an  Innocent  holder  of  note  admitted 
by  demurrer. 

Where  complaint  in  action  on  notes  alleged 
plaintiff  to  be  an  innocent  holder,  demurrer 
thereto  on  the  ground  that  plaintiff  is  not  an 
innocent  holder  held  propei^ly  overruled,  since 
the  allegation  of  complaint  as  to  plaintiff  being 
an  innocent  holder  was  admitted  by  the  de- 
murrer. 

4w  Parties  ^i5>7(2)-- Transferee  of  notes  as 
trustee  for  others  could  sue  thereon. 
Under  O.  S.  §  449,  authorizing  a  person 
with  whom  or  in  whose  name  a  .contract  is 
made  for  the  benefit  of  another  to  sue  without 
joining  with  him  the  person  for  whose  benefit 
the  contract  is  made,  one  to  whom  notes  were 
transferred  as  trustee  for  others  could  sue 
thereon. 

Appeal  from  Superior  Court,  Wake 
County;  Connor,  Judge. 

Action  by  the  Union  Trust  Company 
against  J.  P.  Wilson.  B*rom  Judgment  over- 
ruling demurrer  to  complaint,  defendant  ap- 
peals.    AJfflrmed. 

This  action  was  brought  to  recover  the 
amount  of  two  negotiable  promissory  notes 
executed  by  the  defendant,  each  of  them  in 
the  sum  of  $5,000  (dated  March  30,  1920), 
and  payable  to  the'  order  of  the  maker  12 
months  after  their  date,  and  indorsed  by  the 
defendant,  the  maker  thereof,  in  blank  and 
before  maturity  and  delivered  to  the  Har- 


nett County  Trust  Company.  It  la  alleged 
in  the  complaint: 

.  "That  thereafter  before  maturity,  for  valua- 
ble consideration  and  without  notice  of  any 
defect  or  infirmity  in  or  respecting  said  notes, 
the  Harnett  County  Trust  Company,  of  I/illing- 
ton,  N.  C,  purchased  and  became  the  holder  in 
due  course  of  said  notes.'* 

It  is  further  alleged  that  thereafter,  for 
value  and  before  maturity  of  the  notes,  plain- 
tiff became  the  bona  fide  holder.  In  due 
course,  of  the  same  by  transfer  from  the  said 
Harnett  County  Trust  Company,  and  was  at 
the  commencement  of  this  action  the  bona 
fide  holder  thereof  in  due  course,  for  full 
value  and  without  notice.  That  the  said 
notes  are  past  due  and  unpaid,  and  that  de- 
fendant is  indebted  to  the  plaintiff  thereon 
in  the  sum  of  $10,000,  with  Interest  from 
March  80,  1920,  for  which  sum  plaintiff  de- 
mands Judgment 

The  agreement  referred  to  in  the  complaint 
states  that  the  Harnett  County  Trust  Com- 
pany agreed  with  plaintiff  and  the  holders 
of  certain  certificates  of  deposit  in  the  Har^ 
nett  County  Trust  Company  to  the  amount  of 
$68,000;  that  the  latter  would  assign  and  de- 
liver to  the  plaintiff  the  said  certificates  to 
be  held  in  trust  by  it  for  the  benefit  and  use 
of  the  parties  named  in  the  agreement,  and, 
when  they  are  delivered  to  the  trustee,  the 
Harnett  County  Trust  Company  should  trans- 
fer and  deliver  to  the  said  trustee  certain 
notes,  particularly  described  in  the  agree- 
ment which  were  acquired  and  held  as  afore- 
said, in  due  course,  for  value,  and  without 
notice,  by  it  to  a  correq[>onding  amount;  that 
the  trustee  should  collect  the  notes  so  de- 
livered to  him,  with  power  to  sue  for  the 
same,  if  necessary,  and  employ  counsel  at  a 
reasonable  rate  of  compensation  for  that  pur- 
pose and  when  all  the  notes  are  collected,  or 
compromised  and  settled  by  the  trustee  with 
the  consult  of  the  certificate  holders,  and 
after  deducting  necessary  expenses  incurred 
by  him  in  the  execution  of  his  trust,  includ- 
ing his  fees  and  allowances  as  may  be  ap- 
proved by  the  clerk  of  the  superior  court  of 
Wake  county  the  trustee  shall  distribute  tbe 
balance  of  the  funds  so  collected  by  him  to 
and  among  the  certificate  holders  aforesaid : 
that  the  two  note^,  the  subject  of  this  action, 
were  included  in  those  acquired  by  the  trus- 
tee in  the  manner  above  stated,  the  Harnett 
County  Trust  Company  being  the  holder  in 
due  4M>urae  thereof  when  they  were  trana- 
ferred  before  their  maturity  to  the  trustee, 
and  having  no  notice  of  any  defect  or  Infirmi- 
ty therein,  or  any  equity  in  favor  of  d^end- 
ant  existing  in  respect  thereto. 

The  defendant  demurred  as  follows: 

"(1)  Because  it  appears  from  the  complaunt 
and  exhibits  that  the  notes  sued  on  in  this  ac- 
tion are  the  property  of  the  Harnett  County 
Trust  Company  that  issued  its  time  deposit 
certificate  for  said  notes. 


^s»For  other  casts  see  same  topic  and  KET-NUMBfiR  in  all  Key-Numbwea  Digests  and  Indexes 
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"(2)  That  defendant  haa  started  his  suit 
against  said  Harnett  County  Trust  Company 
in  the  county  of  Franklin,  said  suit  having 
been  started  on  February  5,  1921,  and  said 
action  is  now  pending  in  said  county  of  Frank- 
lin for  the  purpose  of  vacating  and  setting 
aside  said  notes  for  fraud,  and  for  the  fact 
that  said  Harnett  County  Trust  Company  was 
not  an  innocent  purchaser  for  value  without 
notice,  and  a  holder  in  due  course. 

"(3)  That  said  complaint  and  exhibits  show 
a  combination  between  said  Harnett  County 
Trust  Company  and  the  holders  of  its  certifi- 
cates of  deposit,  when  not  one  cent  has  ever 
been  paid  by  said  Trust  Company,  nor  have 
they  surrendered  their  title  to  property  in  said 
notes,  if  they  have  any;  but  it  appears  that 
plaintiff  is  only  a  collecting  agent  and  attorney 
for  said  trust  company. 

*'(4)  That  the  holders  of  said  certificates 
of  deposit  are  parties  to  this  action  by  and 
through  their  agent  and  attorney,  the  plaintiff 
herein,  when  they  have  no  cause  of  action 
whatever  against  this  defendant. 

"(5)  It  appears  that  plaintiff  company  is 
not  a  holder  in  due  course  or  an  Innocent  pur- 
chaser for  value  without  notice,  but  merely  an 
agent  to  collect  the  Harnett  County  Trust 
Company  claims,  if  it  indeed  has  any." 

The  court  overruled  the  demurrer,  and  de- 
fendant appealed. 

W,  M.  Person,  of  Loulsburg,  for  appellant. 
J.  M.  Brougbton,  of  Raleigh,  for  appellee. 

WALKER,  J.     (after  stating  the  facts  as 
above).       [1]  It  is  an  established  principle, 
not  now  open  to  question,  that  a  demurrer  by 
a  defendant  admits  as  true  every  material 
fact  alleged  In  the  complaint  which  is  propeT«- 
ly  pleaded  (Crane  Co.  v.  L.  &  T.  Co.,  177  N. 
C.  346,  99  S.  E.  8;   Merrimon  r.  Paving  Co., 
142   IS'.  C.  539,  55  S.  B.  366,  8  L.  R.  A.  [N. 
S.]   574),  and  this  is  equally  true  of  a  de- 
murrer to  an  answer,  or  other  pleading.    The 
demurrer,  in  this  instance,  calls  to  its  aid 
facts  stated  therein  which  do  not  appear  on 
tbe  face  of  tbe  complaint  and  is  generally  de- 
nominated a  **speaking  demurrer."     In  Von 
Gtabn  y.  De  Rossett,  76  N.  C.  292,  294,  Chief 
Justice  Pearson  so  characterizes  it  in  this 
passage  taken  from  his  oi^nion: 

"TTtie  second  ground  of  demurrer  is  subject  to 
anotlier  objection.  It  is  a  'speaking  demurrer,' 
as  styled  by  the  books.  That  is,  in  order  to 
sastain  itself^  the  aid  of  a  fact  not  appearing 
upon  the  complaint  is  invoked.  Whether  there 
be  ttny  fund  left  on  hand  at  thejexpiration  of 
the  clxarter  of  the  bank  is  a  question  of  fact 
that  cannot  be  inquired  into  upon  demurrer, 
whicii  raises  only  an  issue  of  law  in  regard  to 
the   cause  of  action  set  out  in  the  complaint," 

And  to  like  effect  is  6  Enc.  of  PL  &  Prac> 
tlce,  p.  297,  where  it  is  said  by  tbe  author, 
citing  the  authorities: 

'*lt  18  not  the  office  of  the  demurrer  to  set 
ont  facts;  it  involves  only  such  facts  as  are 
a//<*^o<l  in  the  pleading  demurred  to,  and  raises 
only  Questions  of  law  as  to  the  sufficiency  of 
the  pleading,  which  arise  upon  the  face  there- 
of.     lt>    is  a  fundamental  rule  of  pleading  that 


a  demurrer  will  only  lie  for  defects  which  ap- 
pear upon  the  face  of  tiie  pleading  to  which  it 
is  opposed,  and  must  be  decided  without  evi- 
dence aliunde,  unless  (as  said  in  some  cases) 
by  consent  of  the  parties.  A  speaking  demur- 
rer—that is,  a  demurrer  which  is  founded  on 
matter  collateral  to  the  pleading  against  which 
it  is  directed— is  bad,  and  as  such  will  be  over- 
ruled. It  is  also  a  weU-settled  principle  that, 
when  a  pleading  is  demurred  to,  resort  cannot 
be  had  to  other  pleadings  for  the  purpose  of 
supporting  or  resisting  the  demurrer,  but  the 
demurrer  must  prevail  or  fall  by  the  face  of  the 
pleading  to  which  it  is  directed," 

81*  Cyc  822,  holds  that— 

'*0nly  facts  appearing  on  the  face  of  the 
pleading  demurrer  to  will  be  considered  on 
demurrer.  New  facts  cannot  be  set  up  by  the 
demurrant  as  a  ground  for  demurrer.  Such  a 
demurrer  is  called  a  'speaking  demurrer,'  and 
should  be  overruled.  So  the  scope  of  the  de- 
murrer cannot  be  extended  to  cover  facts  not  ap- 
pearing on  the  face  of  the  pleading  demurred 
to." 

Illustrations  of  a  speaking  demurrer  will 
be  found  in  the  following  cases :  Express  Co. 
T.  Briggs,  1  Ga.  App.  294,  57  S.  B.  1066;  Peale 
V.  Ware,  131  Ga.  826,  63  S.  B.  581;  U  & 
N.  R.  Co.  V.  Holland.  132  Ga.  173,  63  S.  B. 
898.  Some  of  the  other  cases  in  this  state 
are  Davison  v.  Gregory,  132  N.  C.  389,  43  S.  B. 
916;  Wood  v.  Klucaid,  144  N.  C.  393,  57  S. 
E.  4;  Kendall  v.  Hi^way  Com'rs,  165  N. 
C.  600,  81  S.  B.  995;  Besseliew  v.  Brown, 
177  N.  C.  65,  97  S.  E.  743,  2  A.  L.  R.  862. 
We  held  in  Wood  t.  Kincaid,  supra: 

"A  demurrer  is  an  objection  that  the  pleading 
against  which  it  is  directed  is  insufficient  in  law 
to  support  the  action  or  defense,  and  that  the 
demurrant  should  not  therefore  be  required  to 
further  plead.  It  is  not  its  office  to  set  out 
facts,  but  it  must  stand  or  fall  by  the  facts 
as  alleged  in  the  opposing  pleading,  and  it  can 
raise  only  questions  of  law  as  to  their  sufficien- 
cy. It  is  a  fundamental  rule  of  law  that  a  de- 
murrer win  only  lie  for  defects  which  appear 
upon  the  face  of  the  alleged  defective  pleading, 
and  extraneous  or  collateral  facts  stated  in 
the  demurrer  cannot  be  considered  in  deciding 
upon  its  validity.  A  demurrer  averring  any 
fact  not  stated  in  thd  pleading  which  is  at« 
tacked,  commonly  called  a  'speaking  demurrer,' 
is  never  allowable"— citing  6  PI.  and  Pr.  296 
et  seq.;  Von  Glafan  v.  De  Rossett,  76  N.  C. 
292. 

We  also  held  in  Besseliew  ▼.  Brown,  supra 
(opinion  by  Justice  Hoke),  that-^ 

"Where  the  complaint  in  an  action  by  the  re- 
ceiver of  an  insolvent  corporation  against  its 
directors  alleges  a  good  cause  of  action  for 
damages  arising  from  their  ;negligence  in 
managing  the  corporate  affairs,  a  demurrer  may 
not  be  aided  by  allegations  of  facts  not  there- 
in appearing,  for  such  would  be  a  speaking 
demurrer,  condemned  both  under  the  common- 
law  and  Code  systems  of  pleadings." 

A  good  statement  of  the  law  on  this  ques- 
tion will  be  found  in  So.  Express  Co.  y. 
Briggs,   supra,   where  it   was  said   that  a 
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speaking  demnner  is  one  that  introduces 
some  new  fact  or  averment  necessary  to  sup- 
port the  demurrer,  and  which  does  not  dis- 
tinctly appear  on  the  face  of  the  pleading 
against  which  it  is  directed.  Peale  v.  Ware, 
supra,  held  that  a  demurrer  negativing  a  fact 
material  to  the  cause  of  action  is  faulty,  and 
should  be  overruled. 

[2,  8]  If  the  demurrer  in  this  case  is  ex- 
amined in  the  light  of  the  foregoing  author- 
ities, it  will  appear  that  It  clearly  comes 
within  the  condemnation  of  the  rule  we  have 
stated,  and  which  has  long  been  a  settled  one. 
The  first  ground  of  demurrer  is  untenable,  as 
it  does  not  appear  from  the  complaint  and 
exhibits,  "that  the  Harnett  County  Trust 
Company  is  the  owner  of  the  notes  sued  on 
In  this  action,"  but  the  contrary  appears,  the 
Harnett  County  Trust  Company  having  part- 
ed with  its  interest,  as  alleged  In  the  com- 
plaint, and  for  a  valuable  consideration,  to 
the  plaintiff  as  trustee  for  the  certificate 
holders.  The  second  ground  of  demurrer,  in 
direct  violation  of  the  rule,  sets  up  extraneous 
facts  in  support  of  itself,  such  as  are  not  al- 
leged in  the  complaint,  but  are  aliimde.  It 
does  not  appear  from  the  complaint,  nor  oth- 
erwise except  by  allegations  of  the  demurrer, 
that  defendant  has  brought  an  action  In 
fYanklin  county  to  set  aside  the  notes  men- 
tioned in  this  suit.  We  have  already  disposed 
of  the  remaining  ground  of  objection,  via^  that 
plaintiff  is  not  an  innocent  holder.  It  is 
alleged  in  the  complaint  that  he  Is,  and  the 
demurrer  in  law  admits  it 

The  third  ground  of  demurrer  Is  equally 
untenable,  because  it  states  facts  not  alleged 
In  the  complaint,  and  cannot  therefore  be 
considered  under  the  rule  of  the  law  as  to 
speaking  demurrers. 

[4  J  The  fourth  ground  of  demurrer  con- 
tains an  erroneous  statement  of  fact,  as  the 
holders  of  the  certificates  are  not  parties  to 
this  action,  the  plaintiff  suing  alone,  as  the 
trustee  of  an  express  trust,  and  within  the 
meaning  of  the  statute  (Consol.  Statutes,  | 
449),  the  designation  "includes  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another."  Wynne  v.  Heck, 
92  N.  C.  414;  WUley  v.  Gatling,  70  N.  O. 
410;  Martin  v.  Mask,  158  N.  C.  at  page 
443,  74  S.  E.  343,  41  L.  R.  A.  (N.   S.)  641. 

The  last  ground  assigned  In  the  demurrer 
must  be  held  as  invalid,  because  the  demurrer 
admits,  as  a  fact,  the  allegation  in  the  com- 
plaint that  the  plaintiff  is  the  holder  of  the 
notes,  in  due  course,  for  value,  and  without 
notice  of  any  equity  or  infirmity  attaching  to 
them  in  favor  of  the  defendant,  who  is  the 
promissor  in  both  notes,  and  it  appears  from 
the  complaint,  according  to  the  allegations 
thereof,  which  are  to  be  taken  as  admitted 
by  the  demurrer  (Bank  v.  Mfg.  Co.,  176  N. 
C,  318,  97  S.  E.  1;  0111s  v.  Drexel  Furni- 
ture Co.,  173  N.  C.  542,  92  S.  B.  371)  that 
the  plaintiff  is  not  suing  as  agent,  but  as  a 


trustee  of  an  express  trust,  which  indudef 
within  its  meaning,  as  we  have  already  stat- 
ed, a  person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another. 

This  disposes  of  all  the  grounds  of  demur- 
rer adversely  to  the  defendant,  and  accord- 
ingly there  was  no  error  in  the  Judge  ovei^ 
ruling  the  same. 

Affirmed. 


(182  N.  C.  120) 

TAYLOR  V.  POSTAL  LIFE  INS.  CO.  et  aL 

(No.  174.) 

(Supreme  Ck>nrt  of  North  Carolina.    Oct  12, 

1921.) 

1.  Pleading  ^=»2I8.(3)— In  case  of  misjoinder 
of  parties  and  causes,  demurrer  will  be  sus- 
tained;  separation  not  being  permissible. 

Where  there  is  a  misjoinder  of  both  parties 
and  causes  of  action,  a  demurrer  to  the  pleading 
will  be  sustained,  and  a  separation  or  division 
in  such  a  case  is  not  permissible,  under  G.  S. 
8  516. 

2.  Set-off  and  counterclaim  ^=s>29(2)— in  ac- 
tion on  a  life  Insurance  policy,  counterolain 
held  not  on  Indepentfent  matter. 

In  an  action  against  a  life  insurance  com- 
pany and  others  to  recover  on  policy  on  the 
life  of  plaintifTs  deceased  brother  assigned  to 
plaintiff,  a  counterclaim  by  the  widow  of  in- 
sured, asking  for  an  accounting  with  plaintiff 
as  to  land  alleged  to  have  been  purchased  by 
the  brothers  in  common  and  taken  in  plaintiff's 
name  under  agreement  that  it  would  be  con- 
veyed to  the  deceased  in  consideration  of  the 
assignment  of  the  policy;  was  not  on  unrelated 
or  independent  subject-matter. 

Appeal  from  Superior  Court,  Pitt  Comity; 
Horton,  Judge. 

Action  by  W.  A.  Taylor  against  the  Postal 
Life  Insurance  Company  and  others  to  re^ 
cover  on  an  insurance  policy  on  the  life  of 
plaintiff's  brother,  J.  Cw  Taylor,  in  which  tbe 
deceased's  widow  asked  for  accounting  and 
adjustment  of  matters  between  the  deceased 
and  plaintiff.  Demurrer  to  counterdaim  for 
misjoinder  of  parties  and  causes  overruled, 
and  the  defendants  paid  the  amount  of  tlie 
policy  into  court,  and  plaintiff  appeals.  Af- 
firmed. 

The  widow  of  deceased  denies  the  right  of 
plaintiff  to  receive  the  proceeds  of  said  policy 
of  Insurance  and  has  set  up  by  way  of  croes- 
actlon  and  coimterclaim  that  the  plaintiff 
and  his  brother  purchased  certain  lands  in 
common  and  that  in  their  partnership  deal- 
ings the  policy   in  question   was   assigned 
up(Hi  condition  that  the  said  W.  A.  Taylor 
would  convey  to  J.  O.  Taylor  two  tracts  of 
land  held  by  him  in  trust  for  their  mutual 
benefit.     Defendant    further     alleges     tliat 
plaintiff  neglected  to  make  such  conveyaxice 
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contract  Wherefore  she  asks  for  an  ac- 
counting and  an  adjustment  of  these  mat- 
ters before  plaintiff  is  allowed  to  collect  said 
insurance. 

Plaintiff  demurred  to  the  counterclaim  ui>- 
on  the  ground  of  a  misjoinder  of  parties  and 
causes  of  action.  His  honor  overruled  the 
demurrer,  and  by  consent  permitted  the  in- 
surance company  to  relieve  itself  from  fur- 
ther liability  by  paying  the  amount  of  Its 
policy  into  court,  and  it  was  ordered  that 
said  funds  be  held  by  the  clerk  to  await  the 
final  determination  of  the  issues  raised  by 
the  pleadings. 

Skinner  &  Whedbee,  of  Greenville,  for  ap- 
pellant 
Julius  Brown,  of  Greenville,  for  appellees. 

STACT,  J.  [1]  It  has  been  held  with  us  in 
a  uniform  line  of  decisions  that,  where  there 
is  a  misjoinder  of  both  parties  and  causes 
of  action  in  the  same  pleading,  a  demurrer 
for  this  reason  will  be  sustained,  and  that 
a  separation  or  division  in  such  a  case  is  not 
permissible  under  O.  S.  |  516.  Rose  v.  Ware- 
bouse  Co.,  108  S.  E.  389,  at  present  term; 
Roberts  v.  Mfg.  Co.,  181  N.  O.  204,  106  S. 
£.  664,  and  cases  there  cited. 

[2]  But,  as  said  in  Quarry  Co.  v.  Construc- 
tion   Co.,  151  N.  C.  345,  66  S.  E.  217 : 

'If  the  grounds  of  ,the  bill  be  not  entirely 
distinct  and  wholly  unconnected,  if  they  arise 
out  of  one  and  the  same  transaction  or  series 
of  transactionB,  forming  one  course  of  dealing 
and  tending  to  one  end,  if  one  connected  story 
can  be  told  of  the  whole,  then  the  objection 
cannot  apply.    Bedsole  v.  Monroe,  40  N.  C.  818. 
"The  plaintiff  may  unite  in  the  same  com- 
plaint several  causes  of  action  when  they  arise 
out   of  the   same   transaction   or  transactions 
connected  with  the  same  subject  of  action,  the 
purpose  being  to  extend  the  right  of  the  plain- 
tiff  to  Join   actions,  not  merely  by  including 
ecjnitable  as  well  as  legal  causes  of  action,  but 
to   make   the   ground  broad  enough  to   cover 
fill   causes   of  action   which  the  plaintiff  may 
ha.ve  against  the  defendant  arising  out  of  the 
same  subject  of  action,  so  that  the  court  may 
not  be  forced  'to  take  two  bites  at  a  cherry,' 
bat  may  dispose  of  the  whole  subject  of  con- 
troversy and  its  incidents  and  corollaries  in  one 
action.    Hamlin  v.  Tucker,  72  N.  C.  602.'* 

Applying  these  principles,  we  do  not  think 
the  causes  of  action  set  out  In  the  defend- 
ant's answer  and  counterclaim  are  so  unre- 
lated and  Independent  of  each  other  as  to 
mAke  the  pleading  defective  for  multifari- 
ousness. All  the  matters  sought  to  be  ad- 
judicated arise  out  of  the  same  transaction, 
aT  series  of  transactions  which  make  one 
composite  whole.  The  final  adjustment  of 
tlie  insurance  money  Is  Unked  with  the  settle- 
ment of  these  items  and  with  the  estate.    Un- 


140  N.  a  135,  52  S.  Bi  198;  Fisher  y.  Ins. 
Co.,  138  N.  C.  224,  60  S.  E.  658. 

Therefore,  upon  authority,  we  think  the 
action  of  his  honor  In  overruling  the  demur- 
rer and  refusing  to  strike  out  the  defendant's 
further  defense  and  counterclaim  must  be 
sustained. 

Affirmed. 


(182  N.  C.  186) 

WILLIAMS  at  aL  v.  COMMISSIONERS  OF 
FRANKLIN  COUNTY.    (No.  250.) 

(Supreme  Court  of  North  Carolina.    Oct  12, 

1021.) 

Taxation  ^i5>476— County  commissioners,  hav- 
ing made  horizontal  reduction  in  assessed 
valuation,  preoiuded  from  prooeeding  under 
other  methods  of  revising  valuation  under 
statute  providing  for  use  of  other  method  in 
lieu  of  method  first  used. 

Where  county  commissioners  made  a  hor- 
izontal reduction  in  assessed  value  of  real  es- 
tate at  its  meeting  held  on  Tuesday  following 
the  first  Monday  in  April,  under  Pub.  Laws 
1921,  c  38,  S  28(a),  and  certified  its  recommen- 
dation to  and  obtained  the  approval  of  the  state 
tax  commissioner,  and  did  not,  prior  to  July 
15th,  report  to  state  tax  commission  any  in- 
creases or  reductions  in  the  valuation  of  specif- 
ic property,  under  section  28(b),  they  could 
not  thereafter  revise  the  valuation  of  specific 
parcels  of  property  ouder  section  28(c),  au- 
thorizing the  commissioners,  "in  lieu  of  the 
remedies  provided"  under  subsections  (a)  and 
(b),  to  appoint  board  of  review  to  revise  as- 
sessed valuation,  and  to  make  a  complete  ab- 
stract of  revised  assessment  to  state  tax  com- 
mission not  later  than  July  15th,  in  view  of 
section  28(d). 

Appeal  from  Supreme  Court,  Franklin 
County;  Bond,  Judge. 

Action  by  J.  R.  Williams  and  others,  tax- 
payers of  Franklin  County,  to  restrain  the 
Board  of  County  Commissioners  of  Franklin 
County  from  revaluation  and  raising  the 
levy  of  taxes  after  the  date  prescribed  by 
law.  The  restraining  order  was  granted. 
The  motion  to  dissolve  was  refused,  and  the 
restraining  order  was  continued  to  the  final 
hearing.    Ai^eal  by  defendants.    Affirmed. 

W.  H.  Yarborough  and  Ben  T.  Holden, 
both  of  Loulsburg,  for  appellants. 
W.  M.  Person,  of  Loulsburg,  for  appellees. 

CLARK,  C.  J.  The  defendant  board  of 
commissioners  of  Franklin  county,  in  accord- 
ance with  the  provisions  of  Laws  1021,  c.  38, 
met  on  Tuesday  after  the  first  Monday  in 
April,  1921,  and  after  inquiry  and  investiga- 
tion as  to  the  value  of  the  real  estate  in 
said  coimty,  recommended  the  value  be  re- 
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dnced  by  a  horizontal  reduction  of  40  per 
cent,  applicable  to  tbe  whole  county.  Their 
recommendation  was  certified  to  the  state 
tax  commission  under  section  28(a)  and  ap- 
proved  by  the  state  tax  commissioner  June 
15,  1021;  was  the  same  day  certified  to  the 
defendant  board  of  county  commissioners. 
Thereafter  oh  the  second  Monday  In  July, 
1921,  the  defendant  county  commissioners 
met  as  a  board  of  equalization  for  the  pur- 
pose of  hearing  complaints  and  equalizing 
values  in  the  various  localities.  There  being 
a  numb^  of  oomplaints»  the  commissioners, 
in  order  to  ascertain  more  fully  the  values 
in  the  diiferent  localities,  passed  a  resolu- 
tion to  inspect  such  x)a  reels  of  real  estate  in 
company  with  the  various  tax  listers  or  oth- 
er freeholders  residing  in  their  respective 
townships,  and  after  making  such  investiga- 
tions the  commissioners  on  July  26  issued 
904  notices  to  taxpayers  in  2  townships  in 
which  they  had  made  an  increase  of  approx- 
imately a  million  and  a  half  dollars  in  valu- 
ation to  another  township  in  which  they  had 
made  an  Increase  of  $10,000,  and  to  taxpay- 
ers in  the  3  towns  of  Youngsville,  Pranklin- 
ton,  and  Louisburg  in  which  there  had  also 
been  increases  in  taxation,  to  show  cause 
against  the  increase  on  August  2,  but  no  no- 
tices were  sent  out  to  any  taxpayers  in  any 
other  townships.  There  are  10  townships  In 
Franklin  county.  Why  this  discrimination 
does  not  appear. 

The  ground  upon  which  Judge  Devin 
granted  the  restraining  order  and  Judge 
Bond  refused  to  dissolve  the  same  and  con- 
tinued the  restraining  order  to  the  final 
hearing  and  upon  which  this  court  is  asked 
to  afllrm  rests  chiefly,  if  not  entirely,  upon 
the  proposition  that  the  county  commission- 
ers acted  without  authority  in  attempting  to 
revalue  the  property  in  the  parts  of  the 
county  above  designated  at  a  time  when  they 
were  functus  ofi^cio. 

Laws  1921,  c.  38,  I  28(a),  authorizes  the 
board  of  county  commission's  on  Tuesday 
after  the  first  Monday  In  April,  1921,  acting 
as  a  board  of  review,  to  make  a  horizontal 
reduction  throughout  the  county,  if,  in  their 
Judgment,  they  find  that  the  assessed  value 
is  in  excess  of  the  actual  value.  At  such 
meeting  the  t)oard  of  commissioners  made  a 
horizontal  cut  of  40  per  cent  as  above  stat- 
ed, which  was  certified  to  the  state  tax  com- 
mission "not  later  than  April  20,  1921*';  and 
the  state  tax  commission  approved  said  hori- 
zontal reduction,  and  certified  their  approval 
to  the  coonty  commissioners  "not  later  than 
June  15,"  as  the  statute  provides.  This  sec- 
tion further  provides  that  this  horizontal  re- 
duction "shall  be  the  values  at  which  the 
property  shall  be  assessed  for  taxation  unless 
and  until  the  same  have  been  changed  and 
revised  by  the  state  tax  commission,  and  cer- 
tified to  the  board  of  county  commissioners 
of  such  county,  which  shall  be  done  not  lat- 


er than  July  1,  1921.'*  This  was  certified  as 
above  stated  on  June  15. 

Section  28(b)  of  said  chapter  88  furtber 
provides  that  the  county  commissioners  shall 
have  authority  to  hear  specific  complaints  of 
overvaluation  or  undervaluation  of  any  par- 
ticular tracts  oi  land  if  the  complahit  is 
made  and  the  reassessment  and  reappralse- 
ment  by  the  bpard  was  made  during  the 
month  of  May.  This  was  not  done  during 
May  as  to  any  of  the  property  afl!ected  by 
the  revaluation  as  to  which  this  injunction 
is  served. 

Said  section  28  (b)  further  provides  tbat 
the  county  commissioners  may  appoint  tlie 
coimty  auditor  or  any  resident  freeholder  of 
the  county  to  investigate  and  report  upon  all 
such  specific  complaints,  and  provides: 

''The  county  board  of  commissioDers  shall 
thereapon  approve  or  revise  such  recommenda- 
tions, and  shall,  not  later  than  the  fifteenth 
day  of  July,  1921,  make  report  to  the  state  tax 
commission  of  the  increases  and  reductions  in 
the  valuation  of  specific  properties  made  under 
authority  of  this  section.** 

Said  chapter  38,  |  28  (c),  provides  that— 

If  the  board  of  commissioners  at  their  rtg- 
niar  meeting  on  first  Monday  in  April,  1921, 
"shall  be  of  the  opinion  that  the  valuation  of 
real  estate  in  such  counties  is  so  unequal  as 
between  the  owners  of  real  property  hi  snob 
county  as  to  require  a  more  general  revision  of 
assessments  than  is  practicable  to  be  made 
nnder  the  provision  of  Subsections  (a)  and  (b) 
of  this  section"— tliat  is,  by  horizontal  reduo 
tion  as  was  made,  and  by  specific  complaint 
which  should  have  been  filed  in  May— -"or  the 
value  of  real  property  as  heretofore  appraised 
in  such  county  as  a  whole  is  in  excess  of  the 
present  actual  value  of  such  property,  it  may 
by  resolution  so  find  and  order  that  such  revi- 
sion be  made.  In  the  event  such  order  is  made, 
it  shall  be  in  lieu  of  the  remedies  prodded  in 
subsections  (a)  and  (b)  of  this  section,  and 
the  board  of  county  commissioners  shall  ap- 
point a  board  of  review,  composed  of  three 
resident  freeholders,  who  have  general  knowl- 
edge of  the  value  of  real  estate  in  such  countjr 
and  such  board  of  review  may  appoint  such 
number  of  assistants  as  in  their  judgment  is 
necessary  to  complete  such  revision,  not  later 
than  the  first  day  of  July.  1921.' 


»t 


Hben  follows  the  manner  in  which  they 
should  execute  their  duties,  which  as  above 
provided  should  be  completed  ''not  later  than 
the  first  day  of  July,  192V  This  section 
furtfaor  provides: 

''A  complete  abstract  of  such  revised  assess- 
ment, by  townships,  gi^ng  average  value  per 
acre,  and  value  of  town  lots,  and  the  value  a» 
a  whole,  shall  be  made  to  the  board  of  count? 
commissioners  of  such  county  and  to  the  state 
tax  conunission,  not  later  than  the  fifteenth 
day  of  July,  1921,  and  shall  be  subject  to  the 
authority  of  the  state  tax  commission  as  the 
state  board  of  equalization,  so  as  to  preserve 
a  proper  equalized  Value  of  real  property  m 
the  several  counties.** 


J 
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Section  28  (d)  proyides  that— 

"The  report  of  the  board  of  county  commis- 
sioners, made  pursuant  to  section  28(b),  and 
the  abstracts  as  reported  by  the  board  of  re- 
new, under  section  28(c)  shall  be  the  basis  for 
the  assessment  of  taxes,  unless  and  until  the 
same  are  changed  by  the  tax  commission  on  or 
before  the  first  day  of  September,  1921,  and 
the  said  state  tax  commission,  shall,  on  or  be- 
fore the  first  day  of  September,  1921,  certify 
down  to  the  board  of  county  commissioners  of 
the  several  counties  its  findings  and  conclusions 
upon  said  report  and  abstracts." 

It  win  be  seen  by  perusal  of  the  abore  pro- 
visions of  the  statute  that  section  28  (a)  au- 
thorized the  county  comnrlssioners  on  the 
first  Tuesday  after  the  first  Monday  in  April 
to  make  a  horizontal  reduction  of  the  valua- 
tion throughout  the  cotmty  and  report  the 
same  to  the  state  tax  commission  not  later 
than  April  20, 1921,  and  that  said  commission 
shall  act  upon  said  report,  and  that  said  val- 
ues shall  be  the  values  assessed  for  taxation 
unless  changed  by  the  state  tax  conrmission, 
who  shall  certify  down  their  action  not  later 
than  July  1,  1921.  The  action  of  the  county 
coD^missioners  in  making  a  40  per  cent  re- 
duction was  approved  and  certified  to  defend- 
ants Jime  15. 

Then  section  28  (b)  irrovldes  that  during 
May  specific  complaints  may  be  made  as  to 
the  valuation  of  any  particular  tract  of  real 
estate,  after  the  general  equalization  order 
provided  for  In  the  preceding  section  shall 
have  beeh  made,  and  the  board  during  the 
month  of  May  may  act  upon  such  complaints 
and  shall  report  any  modifications  thereby 
made  in  the  general  order  and  shall  report 
such  modifications  ''not  later  than  July  15** 
to  the  tax  commission. 

That  not  having  been  done,  the  attempt  of 
the  board  on  the  2d  of  August,  1921,  to  make 
Increases  of  over  one  and  a  half  million  dol- 
lars in  the  valuation  for  taxation  of  the 
property  of  904  taxpayers  in  3  townships  and 
3  towns  was  without  authority  of  law,  and 
the  restraining  order  was  properly  granted 
by  Judge  Devln,  and  the  refusal  to  dissolve 
the  sante  by  Judge  Bond  must  be  affirmed. 

The  defendants,  however,  contend  that 
they  acted  under  section  28(c),  which  au- 
thortzed  the  county  commissioners  when 
they  "shall  be  of  the  opinion  that  the  valua- 
tion of  real  estate  in  such  county  is  so  un- 
equal as  between  the  owners  of  real  proper- 
ty in  such  county  as  to  require  a  more  gen- 
eral revision  of  assessments  than  is  prac- 
ticable to  be  made  under  the  provisions  of 
subsections  (a)  and  (b)  of  this  section" — that 
ia,  by  a  general  horizontal  reduction  and  by 
specific  complaints — they  "may  by  resolution 


so  find  and  order  that  such  revision  be  made. 
In  the  event  such  order  is  made,  it  shall  be 
in  lieu  of  the  remedies  provided  in  subsec- 
tions (a)  and  (b)  of  this  section.*'  It  is  there- 
fore an  alternative  remedy  which  the  com- 
missioners might  have  elected  to  adopt  at 
their  meeting  on  Tuesday  after  the  first  Mon- 
day in  April.  But  having  adopted  the  other 
system  of  •horizontal  reduction  and  specific 
complaints,"  they  could  not  in  July  proceed 
to  act  under  subsection  (c).  Even  if  they 
could  do  so,  it  would  be  necessary  for  them 
to  set  aside  their  horizontal  reduction  of  40 
per  cent,  as  to  the  entire  county,  though  it 
had  been  approved  by  the  state  tax  commis- 
sion, and  then  proceed  under  subsection  (c) 
In  lieu  thereof. 

-  There  is  this  further  insuperable  objection 
that  if  subsection  (c)  had  chosen  as  the  al- 
ternative to  the  "horizontal  reduction  and 
specific  complaints"  the  Legislature  provided 
that  proceedings  thereunder  should  be  com- 
pleted "not  later  than  July  1,  1921,"  and 
that  the  county  commissioners  should  make 
their  report  of  such  revision  under  subsec- 
tion (c)  to  the  tax  commission  "not  later  than 
July  15,  1921,"  and  that  body  should  certify 
down  their  action  on  or  before  September  1. 
1921. 

On  Tuesday  after  the  first  Monday  In 
April,  the  board  of  commissioners  had  their 
election  to  proceed  by  a  general  horizontal 
reduction  and  specific  complaints,  which  they 
did,  and  which  has  been  approved  by  the 
state  tax  commission. 

Or,  they  might  have  chosen  then  to  have 
proceeded  under  subsection  (c)  under  which 
the  work  could  be  completed  ''not  later  than 
July  1,"  and  reported  '^ot  later  than  July 
15"  to  the  tax  commission,  which  was  prac- 
ticable. 

They  chose  fhe  first  method.  When,  be- 
coming dissatisfled  with  that,  they  attonpt- 
ed  in  August  to  proceed  under  subsection  (c), 
they  had  no  authority  to  set  aside  the  hori- 
zontal reduction  which  had  received  the  ap- 
proval of  the  state  tax  commission,  for  they 
were  functus  officio,  and  it  was  too  late  be- 
cause the  statute  was  specific  that  the  revi- 
sion should  be  complete  ''not  later  than  July 
1"  and  reported  to  the  state  tax  commission 
"not  later  than  July  15." 

There  are  some  circumstances  under  which 
a  requirement  that  a  certain  act  shall  be 
done  on  a  date  named  may  be  treated  as 
directory,  but  that  is  not  possible  when  the 
statute  conferring  a  power  provides  that  it 
shall  be  performed  "not  later  than"  the  time 
specified. 

The  order  appealed  fronf  is  afllrmed. 
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(182  N.  C.  140) 

DRAINAGE  COM'RS  OF  MATTAMUSKEET 

DIST.,  IN  HYDE  COUNTY,  v.  DAVIS, 

Sheriff.     (No.  25.) 

(Supreme  Clourt  of  North  Carolina.     Oct  5, 

1921.) 

1.  Drains  <@=s>88— Sheriff  entitled  to  only  2  per 
cent,  commission  for  coiiection  of  drainage 
assessment^;  "taxes;"  "taxes,  lioenses,  or 
priviieges." 

A  drainage  district  not  being  a  political 
subdivision  of  the  state,  as  is  a  county  or 
township,  nor  a  special  tax  district,  as  are 
school  districts,  and  drainage  assessments,  un- 
der Pub.  Laws  1911,  c.  67,  §  12,  being  subor- 
dinate to  the  lien  of  taxes,  such  assessments 
are  not  "taxes,  licenses,  or  privileges,"  within 
C.  S.  §  8042,  granting  sheriffs  5  per  cent, 
of  all  taxes,  licenses,  and  privileges  collected 
by  them  for  state,  county,  township,  school 
district,  **or  other  purposes  whatsoever,"  but 
local  assessments,  imposed,  not  as  public  bur- 
dens for  general  revenue,  but  with  reference 
to  special  benefits  to  the  property  assessed,  so 
that,  while  a  sheriff,  by  the  general  policy  of 
the  state  to  pay  for  services  rendered,  is  en- 
titled to  commissions  on  the  collection  of  drain- 
age assessments,  even  though  Pub.  Laws 
1900,  c.  442,  I  36,  providing  that  officers 
performing  services  for  which  compensation 
is  not  specially  provided  shall  receive  pay 
therefor  as  in  other  like  cases,  was  repealed  by 
Pub.  Laws  1917,  c.  152,  §  2,  his  compensation 
for  collecting  drainage  assessments,  whether 
for  maintenance  or  construction  purposes,  in 
view  of  0.  S.  I  5349,  authorizing  the  board  of 
drainage  commissioners  to  levy  maintenance 
assessments  on  lands  benefited  in  the  same 
manner  and  proportion  as  the  original  con- 
struction assessments  were  made,  and  Pub. 
Laws  1911,  c.  67,  §§  S-12,  directing  the  col- 
lection of  construction  assessments  by  the 
same  officer  and  in  the  same  manner  as  state 
and  county  taxes,  is  limited  to  2  per  cent,  of 
the  amount  of  the  "drainage  tax"  collected,  as 
authorized  by  G.  S.  §  5369;  the  expression  ''or 
other  purposes  whatsoever,"  in  section  8042, 
referring  to  "taxes"  like  those  previously  enu- 
merated, not  for  special  benefits  to  land,  but  for 
defraying  the  cost  of  government,  and  section 
5369,  allowing  2  per  cent  "for  collecting  drain- 
age assessments  as  hereinbefore  described," 
being  a  legislative  construction  of  section  5369, 
as  including  the  maintenance  assessments  pro- 
vided for  in  section  5349  preceding. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  License; 
Privilege;    Tax— Taxation.] 

2.  Statutes  ^=:>220  —  Legislative  construction 
may  be  oaiied  in  aid,  though  court  not  bound 
thereby. 

Though  the  court  is  not  bound  by  a  legisla- 
tive construction  of  a  statute,  it  can  be  called 
in  aid  and  considered  with  the  other  facts. 

Appeal  from  Superior  Court,  Hyde  Ck>un- 
ty;  Bond,   Judge. 

Controversy  submitted  without  action  be- 
tween the  Drainage  Commissioners  of  Mat^ 


tamuskeet  District,  In  Hyde  Comity,  and 
Thos.  D.  Davis,  Sheriff.  Judgment  for  de^ 
fendant,  and  plaintiffs  appeal.  Modified  and 
afllrmed. 

This  is  a  controversy  between  the  board 
of  drainage  commissioners  of  Mattamuskeet 
district,  in  Hyde  county,  and  Thos.  D.  Davis, 
sheriff  of  said  county,  submitted  without 
action  upon  agreed  facts.  It  is  admitted 
that  plaintiff  is  a  duly  constituted  drainage 
corporation,  and  that  defendant  was  sherilt 
of  Hyde  county  during  the  years  1917,  1918, 
and  1919,  and  charged  with  the  duty  of  col- 
lecting assessments  for  construction  and 
maintenance  of  the  drainage  system  levied 
in  said  drainage  districti  No  controversy 
exists  as  to  compensation  for  collectiDg  as- 
sessments levied  for  payment  of  bonds  is- 
sued for  construction  work,  but  it  arises  only 
with  respect  to  commissions  on  the  assess- 
ments levied  annually  for  maintenance. 

By  chapter  509,  Laws  1909,  the  State 
Board  of  Education,  by  virtue  of  its  owner- 
ship of  Mattamuskeet  Lake  and  other  lands 
near  it,  was  authorized  to  Join  in  the  peti- 
tion to  establish  the  drainage  districts  the 
corporate  name  of  which  was  *'Board  of 
Drainage  Commissioners  of  Mattamuskeet 
Lake."  Section  3.  The  Board  of  Education 
did  Join  in  the  petition  (Carter  v.  Corners, 
156  N.  C.  183,  72  S.  E.  380),  and  subsequenUy 
sold  to  the  Southern  Land  Reclamation  Com- 
pany (Carter  v.  Com'rs,  supra;  Caravan  y. 
Com'rs,  161  N.  C.  100,  76  S.  E.  681;  Gibbs  v. 
Com'rs,  175  N.  C.  5,  94  S.  E.  695;  Mann  v. 
Mann,  176  N.  a  353,  97  S.  B.  175). 

The  drainage  district  has  Issued   bonds 
and  levied  assessments  to  maintain  the  dis- 
trict.   No  question  is  presented  as  to  the 
legality  of  the  bond  issues  or  the  mainte- 
nance assessments.    The  defendant,  being  the 
sheriff  and   tax  collector  of  Hyde  county* 
whose  compensation  is  not  fixed  by  salary, 
collected  all  these  assessments  for  the  years 
1917,  1918,  and  1919,  gave  bond  for  their  col- 
lection, has  paid  the  same  to  the  treasurer 
of  the  county;  his  accounts  have  been  audit- 
ed, and  for  his  services  and  responsibility  be 
retained — and  his  act  in  this  respect  was  ap- 
proved by  the  court  below — the  commissions 
fixed  by  law,  as  he  contends.    It  is  admitted 
in  paragraph  3  of  the  facts  agreed  that  the 
defendant,  as  sheriff,  collected  the  malDte- 
nance  assessments   and  accounted   for   the 
same  less  his  commissions.   It  is  to  recover 
these  retained  commissions  that  this  action 
Is  brought.  The  contention  of  the  plaintiff  is 
that  "no  provision  is  specifically  made  for 
any  compensation  or  conunission  to  the  sher- 
iff for  the  collection  of  maintenance  assess- 
ments, and  that  defendant  is  not  entitled 
to    any    commission    on    this    maintenance 
fund."    The  power  to  make  the  assessments 
is  not  denied;  the  obligation  resting  upon  the 
sheriff   to  collect  is  not  denied;  nor  Is    it 
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denied  that  the  sheriff's  failure  to  collect 
would  subject  him  bo  liability.  The  spedflc 
and  only  question  Involved  here,  and  for  the 
court's  consideration.  Is:  Was  the  sheriff  of 
Hyde  county  entitled  to  receive  commissions 
on  collections  of  assessments  levied  exclu- 
sively for  maintenance  purposes  by  the  com- 
missioners of  said  drainage  district  for  the 
years  1917,  1918,  and  1919,  and,  if  any,  then 
what  commissions?  The  sheriff  has  collect- 
ed and  paid  to  the  treasurer  of  the  county 
these  maintenance  assessments,  less  his  com- 
mission. The  plaintiffs  insist  that  the  sher- 
iff is  obliged  to  make  these  collections  with- 
out compensatiion,  and  is  suing  to  recover 
the  commissions  unlawfully  retained  by  the 
sheriff. 

The  plaintiff,  board  of  commissioners,  con- 
tends that  he  was  not  entitled  to  such  com- 
missions. The  defendant,  sheriff,  contends 
that  he  was  entitled  to  5  per  cent  commis- 
sions. The  court  below  held  with  defendant, 
and  gave  Judgment  accordingly.  Plaintiffs 
excepted  and  appealed. 

Spencer  &  Spencer,  of  Swan  Quarter,  and 
ISmall,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellants. 

Mann  &  Mann,  of  Swan  Quarter,  and  Man- 
ning, Bickett  &  Ferguson,  of  Raleigh,  for  ap- 
pellee. 

WALiKBR,  J.  (aftjer  stating  the  facts  as 
above).  The  Mattamuskeet  drainage  district 
was  created  and  organized  under  chapter 
442,  Laws  1909.  The  provisions  of  chapter 
S09,  Laws  1909,  are  not  material  here.  After 
the  completion  of  the  improvement,  it  came 
under  control  of  the  board  of  drainage  com- 
missioners upon  whom  was  expressly  im- 
posed the  duty  to  keep  it  In  good  repair,  for 
iirliich  purpose  the  Commissioners  were  au- 
thorized to  "levy  an  assessment  on  the  lands 
benefited  *  *  *  in  the  same  manner  and 
in  the  same  proportion  as  the  original  as- 
sessments were  made."  Laws  1909,  c.  442, 
§  29;  G.  S.  §  5349. 

It  will  be  noted  that  In  the  General  Drain- 
age   Act  of    1909,    c.  442,  the   first    Section 
wbich  authorizes  an  assessment  to  provide 
fnnds  for  any  work  In  the  district,  is  sec- 
tion 29,  giving  the  power  to  levy  assessments 
for  maintenance,  "in  the  same  manner  and 
in   the  same  proportion  as  the  original  as- 
sessments were  made.    It  Is  clear  that  the 
expression  "original  assessments"  refers  to 
Cbose  made  for  construction  work,  or  to  pay 
bonds  issued  for  construction  work,  as  pro- 
vided for  in  sections  31,  32,  34  of  chapter  442, 
Acts   1909.    These  sections  provide  for  col- 
lection of  assessments  for  construction  work 
"by  the  same  olficers  as  the  state  and  coimty 
taxes  are  collected."    Laws  1909,  c.  442,  | 
34.     The  Legislative  Act  of  1909  is  silent  on 
the  subject  of  comi)ensatlon  to  the  sheriff  or 
tax   collector  charged  with  the  duty  of  col- 
lecting these  assessments. 

Tliat  the  Legislature  could  impose  the  duty 


to  collect  this  fund  upon  the  sheriffs  and 
tax  collectors  without  permitting  them  to 
charge  a  commission  thereon  seems  to  have 
been  settled.  Commissioners  v.  Stedman,  141 
N.  O.  448,  54  S.  B.  209;  Fortune  v.  Commis^ 
sioners,  140  N.  O.  S22,  52  S.  E.  950.  It  is 
evident  that  in  the  legislative  mind  was  the 
purpose  and  intent  that  this  beneficent  law 
designed  to  reclaim  vast  areas  of  naturally 
fertile  lands  for  the  uses  of  mankind,  and  to 
promote  the  health  of  the  people,  should  be 
economically  administered,  and  that  the 
amount  to  be  raised  by  assessments  should 
be  available  for  the  public  benefit,  planned, 
and  contemplated,  without  diminution  by 
incidental  expenses  in  payment  of  commis- 
sions to  existing  or  future  office  holders,  for 
whom  already  was  provided  compensation 
sufficient  to  allure.  The  law  being  written 
as  recited,  sheriffs  and  tax  collectors  were 
without  express  authority  to  have  deducted 
any  commissions  from  these  assessments,  but 
in  the  act  can  be  foxmd  clearly  implied  au- 
thority to  this  effect  The  Legislature  of 
1911  amended  the  General  Drainage  Act  of 
1909.  Laws  1911,  c.  67.  The  act  of  1911  does 
not  change  section  29  of  chapter  442,  Acts 
1909;  but  does  strike  out  sections  31,  32,  33, 
and  34  of  the  act  of  1909,  and  insert  new 
sections  in  lieu  thereof.  Acts  1911,  c  67, 
S§  8,  9,  10,  11,  and  12.  These  new  sections 
provide  for  the  collection  of  assessments  for 
construction,  or  the  payment  of  principal  and 
interest  on  construction  bonds  issued,  and 
direct  that  these  assessments  shall  be  col- 
lected by  the  same  officers  and  in  the  same 
manner  as  state  and  county  taxes  are  col- 
lected.   Acts  1911,  c.  67,  {§  8,  12. 

Next  in  order  comes  section  13  of  the 
act  of  1911,  for  the  first  time  making  ex« 
press  provision  for  any  commission  or  fee, 
as  follows: 

"Sec.  13.  That  the  fee  allowed  the  sheriff 
or  other  county  tax  collector  for  collecting  the 
drainage  tax  as  prescribed  in  section  thirty- 
four  of  chapter  four  hundred  and  forty-two  of 
the  Public  Laws  of  one  thousand  nipe  hundred 
and  nine  shall  be  two  per  cent,  of  the  amount 
collected,  and  the  fee  allowed  the  county  treas- 
urer for  disbursing  the  revenue  obtained  from 
the  sale  of  the  drainage  bonds  shall  be  one 
per  cent,  of  the  amount  disbursed:  Provided, 
no  fee  shall  be  allowed  the  sheriff  or  other  coun- 
ty tax  collector  or  county  treasurer  for  col- 
lecting or  receiving  the  revenue  obtained  from 
the  sale  of  the  bonds  provided  for  in  section 
thirty-four  of  chapter  four  hundred  and  forty- 
two  of  the  Public  Laws  of  one  thousand  nine 
hundred  and  nine,  nor  for  disbursing  the  rev- 
enue raised  for  paying  off  the  said  bonds: 
Provided,  further,  that  in  those  counties  where 
the  sheriff  or  tax  collector  and  treasurer  are 
on  a  salary  basis,  no  fees  whatever  shall  be 
allowed  for  collecting  or  disbursing  the  funds 
of  the  drainage  district* 


»> 


[1, 2]  The  plaintiffs  contend,  and  we  think 
properly  so,  that  the  enactment  of  the  law 
of  1911  (section  13,  c.  67)  leads  to  the  conclu- 


508 


108  SOUTHEASTERN  BEPORTEB 


(N.a 


Aion  fhst  it  was  the  leglslatlye  intent  that 
no  longer,  if  before  it  had  been  relied  on, 
should  tnere  be  any  warrant  for  the  conten- 
tion that  the  provisions  of  section  6245  of 
the  Revlsal  of  1905  (now  section  8042  of 
Ckmsolidated  Statutes)  applied  to  drainage 
assessments,  entitling  sheriffs  or  tax  collec- 
tors to  5  per  cent  commissions  on  assessments 
collected,  but  that  the  compensation  to  be 
paid  for  collection  and  disbursement  should 
be  limited  to  that  prescribed  in  the  act  of 
1911,  to  wit:  That,  for  collecting  the  larger 
assessments  required  for  constructioa  work* 
the  sheriff  should  receive  2  per  cent  of  the 
amount  collected,  and  that  for  disbursing 
the  proceeds  of  a  bond  sale  the  treasurer 
should  receive  a  commission  of  1  per  cent. 
But  we  consider  the  inference  as  clear  that 
it  was  the  legislative  intent  that,  for  collect^ 
ing  the  small  axmual  assessments  tor  main- 
tenance, there  should  be  commissions  allow- 
ed, though  not  as  much  as  6  per  cent  But 
more  of  this  hereafter. 

The  Judgment  rendered  decrees  that  de- 
fendant Davis,  as  tax  collector  for  Hyde 
county,  is  entitled  "out  of  the  funds  col- 
lected by  him  (from  assessments)  for  main- 
tenance of  the  said  drainage  district  the 
same  compensation  provided  by  law  for  col- 
lection of  'state,  township,  school  districts 
or  other  purposes  whatsoever,'"  making  ex- 
press reference  to  section  5245,  Bevisal  of 
1906.  Upon  what  theory  can  this  Judgm^it 
be  wholly  sustained? 

Section  5246  of  the  Bevisal  (now  section 
8042  of  CouaoL  Statutes)  was  a  part  of  tixe 
chapter  of  the  Bevisal  of  1906  dealing  with 
taxe&  This  provision  is  brought  forward  in 
OonsoL  Statutes  of  North  Carolina  under  the 
chapter  entitled  '^Taxation."  The  language  of 
section  6246  of  the  Bevisal  of  1906  referred 
to  in  the  judgment  is  that  "the  sheriffs  and 
tax  collectors  shall  receive  6  per  cent  on 
all  taxes,  licenses  and  privileges  collected 
by  them  for  state,  county,  township  school 
district  or  other  purposes  whatsoever,"  as 
already  stated.  Prior  to  1905  the  commis- 
sions allowed  tp  sheriffs  for  collecting  county 
taxes  were  fixed  at  the  same  per  cent  as 
for  the  collection  of  public  taxes  payable  to 
the  treasurer  of  the  state.  Code  1883,  §  723. 
The  commissions  deductible  in  settlement  of 
state  taxes  were  5  per  cent,  on  the  amount 
coUected.  Acts  1903,  c  251,  S  92.  In  1904 
a  controversy  arose  in  Iredell  county  as  to 
whether  the  sheriff  was  entitled  to  commis- 
sions on  the  school  tax  collected.  Board  of 
Education  v.  Board  of  Ck>m'rs,  137  N.  O.  63, 
49  S.  E.  47. 

The  Legislature  of  1906  thereafter  wrote 
into  the  law  the  language: 

"That  the  sheriffs  and  tax  collectors  shall  re- 
ceive 6  per  cent  on  all  taxes,  licenses  and  priv- 
ileges collected  by  them  for  state,  county,  town- 
ship school  district  or  other  purpose  whatso- 
ever." Acts  1905,  c.  590,  §  91;  Acts  1907,  c. 
258, 1  91;  Bevisal  of  1905, 1  6245;  O.  a  c.  181, 
i  80^ 


But  drainage  districts  sudi  as  this  one 
are  not  political  subdivisions  of  the  states 
as  is  a  county  or  township;  neither  are  they 
special  tax  districts,  as  are  the  school  dis- 
tricts. These  assessments  are  not  ''taxes,  U- 
coises,  or  privileges,"  even  though  they  be 
so  styled  by  the  Legislature  itself.  Tbey  are 
local  assessments,  "and  made  with  reference 
to  q;>ecial  l)enefits  derived  from  the  prop- 
erty assessed  for  the  expenditures,  while 
taxes  are  public  burdens,  imposed  as  bur- 
dens for  the  purpose  of  general  revenue.** 
Shuford  V.  Com'rs,  86  N.  O.  552;  Sanderiin 
Y.  Luken,  162  N.  C.  738,  88  S.  E.  225;  Com'rs 
V.  Webb,  160  N.  O.  594,  76  S.  fi>.  662.  By 
the  very  language  and  provisions  of  the  act 
under  which  these  assessments  may  be  levied* 
they  are  subordinate,  as  liens,  to  the  lien 
of  taxes.  Acto  1911,  a  67,  S  12.  Can  it  be 
seriously  contended  that  by  that  act  the  Leg- 
islature of  1905  had  in  contemplation  the 
collection  of  these  assessments  for  mainte- 
nance  of  drainage  canals,  wiiich  were  un- 
known in  their  present  form  In  North  Car- 
olina until  1909?  Only  upon  that  theory  can 
the  inference  be  drawn  that  this  general  act 
of  1906  extends  so  far. 

It  is  the  rational  view  that  we  must  look 
to  the  Acts  of  1909  and  1911,  which  relate 
tio  these  drainage  districts,  and  which  ex- 
pressly or  impliedly  specify  the  compensa- 
tion of  sheriffs  and  treasurers,  to  ascertain 
the  legislative  intent  We  think  tliat  they, 
when  taken  together,  and  so  construed,  pro- 
vide that  commissions  shall  be  deducted  for 
collection  of  maintenance  assessments,  at  the 
rate  of  2  per  cent — not  6. 

In  this  respect  the  case  at  bar  differs  from 
the  case  of  Board  v.  Commissioners,  supra, 
in  diat  in  the  latter  case  nowhere  was  any 
express  provision  for  any  compensation  to 
the  sheriff  for  collecting  the  school  tax. 

The  defendant  contends,  and  we  think  this 
is  his  main  reliance,  that  the  general  statute 
allowing  the  sheriff  commissions  for  collect- 
ing taxes  provides  in  Bevisal  1905,  i  6245: 

'The  sheriffs  and  tax  collectors  shall  receive 
five  per  cent  on  all  taxes,  licenses  and  priv- 
ileges  collected  by  them  for  state,  couoty.  tovrn- 
ship,  school  district,  or  other  purpose  wiiatao- 
ever,  up  to  *  *  *  fifty  thousand  dollars,  azid 
upon  ail  such  sums  so  collected  by  him  in  ex- 
cess thereof  he  shall  receive  two  and  one-half 
per  cent  commission." 

This  provision  is  repeated  in  secticMi  lOl,  c 
234,  Laws  1917,  and  in  section  101,  c  92, 
Laws  1919  (section  8042,  C.  S.).  The  pri- 
mary purpose  of  these  sections  was  to  fix  Uie 
sherUTs  commissions  for  collecting  taxes,  in 
the  strict  and  technical  sense  of  that  word. 
C<Mn'rs  V.  Stedman,  141  N.  a  448,  54  S.  S. 
269.  Defendant  contends  that  there  is  no 
provision  of  the  drainage  acts  which  forbids 
the  application  of  this  general  provisi<»i.  it 
will  be  noted  that  the  phraseology  is  some- 
what comprehensive,  "all  taxes  collected  for 
state,   county*    •    •    ^    achool   district^    or 
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other  purposes  whatsoever.^  (Italics  ours.) 
But  tbis  view  drawn  therefrom  does  not  com* 
mend  itself  to  oar  favorable  consideration.  As 
we  have  shown,  these  collections  were  not  of 
taxes,  but  of  assessments  proper.  The  dis- 
tinction between  the  two  is  plainly  marked 
by  the  law.  While  in  the  two  acts  of  1909 
and  1911  the  words  "assessments"  and  "tax- 
es" are  indifTerently  used,  they  both  were 
manifestly  intended  to  describe  the  same 
tiling,  nam^,  the  sums  imposed  upon  the 
lands  receiving  benefits  from  the  drainage 
for  the  purpose  of  paying  the  costs  and  ex- 
penses thereof,  and,  in  no  proper  sense,  are 
tbey  "taxes,"  that  word  having  a  well-defined 
and  perfectly  well-understood  meaning,  be- 
ing levies  made,  not  for  special  benefits  ac- 
cruing to  the  particular  owner  of  land,  or  to 
the  land  itself,  but  for  defraying  the  costs 
and  expenses  of  government,  being,  strictly 
speaking,  public  burdens. 

The  statute  to  which  defendant  refers,  and 
which  allows  6  per  cent,  on  taxes  collected, 
is  to  be  found  only  under  the  general  title 
of  '"Taxes  and  the  CJoUection  of  Them,"  or  un- 
der "Bevenae."     The  argument  based  upon 
these  ccmsiderations  is  therefore  enttrtiy  in- 
admissible, and  we  must  look  to  the  drainage 
acts  for  light  upon  the  subject,  and  be  gov- 
erned by  their  provisions.    Section  36  of  the 
act  of  1909,  if  it  had  been  retained,  would 
baye  settled  the  question  easily  and  most  sat- 
isfactorily, but  it  was  repealed  by    the  Acts 
1917,  c.  162,  §  2,  though  we  do  not  think  it 
was  intended  to  be  repealed  so  far  as  the 
compensatioii  of  officers  and  employees  of 
tlie  drainage  commission  were  concerned,  but 
only  tn  other  rei^ects,  and  that  a  repeal  of 
the  provisions  of  that  section,  that  ofiicers 
and  others  performing  service  where  compen- 
sation  is  not  specially  provided  for,  shall 
receive  pay  therefor  for  their  work  as  in 
other  like  cases,  was  inadvertently  included 
in    the  repealing  section  of  the  later  law. 
Bnt  we  will  treat  it  as  wholly  repealed  by 
the  act  of  1917,  and  even  in  that  view  there 
Is  plenty  left  to  show  an  intent  of  the  Legis- 
lature to  make  an  allowance  to  the  sheriff 
for    the  collection  of  assessments  for  main- 
tenance, send  that  the  same  should  be  the 
percentage  allowed  in  case  of  assessments  for 
construction,  under  section  84  of  the  act  of 
190&,  as  that  is  th^  closest  analogy,  the  two 
services  being  surely  of  a  like  Idnd,  and  not 
only  that,  but  of  the  same  kind,  or,  In  other 
words,  identical.    As  we  have  said,  these  as- 
sessments for  maintenance,  it  is  true,  are 
sometimes  called  "drainage  taxes,"  but  this 
is   a    misnomer  merely,  for  drainage  assess- 
ments were  clearly  in  the  mind  and  contem- 
plation  of  the  Legislature,   and   sometimes 
they   are  so  properly  designated  in  the  two 
Acts.     We  cannot  adopt  defendant's  construe^ 
tlon  of  Revisal  of  1905,  }  5245,  which  provides 
that  sheriffs  and  tax  collectors  shall  receive 
5  per  cent  on  all  taxes,  licenses,  and  privi- 


leges collected  by  them  for  state,  county, 
township,  sdiool  districts,  or  other  purposes 
whatsoever.  (Italics  ours.)  The  expression 
"or  other  purposes  whatsoever"  refers  to  tax- 
es of  a  like  kind,  or  public  taxes  proper,  and 
not  to  these  assessments.  That  section  of 
the  Revisal  (section  5245)  is  to  be  found  in 
chapter  110,  entitled  "Revenue,**  whlcli  refers 
to  the  revenue  received  from  taxation  for 
public  purposes. 

We  are  led  to  conclude  that  the  sheriff 
is  entitled  to  some  commissions  on  the  col- 
lection of  drainage  assessments  by  the  con- 
sideration of  the  established  policy  of  this 
state  prevailing  for  many  yea^s,  which  is 
that  officers  and  other  persons  rendering  serv- 
ices to  the  state  in  any  official,  or  even  un- 
official, capacity  have  been  uniformly  paid 
for  such  services,  either  by  salary,  fees,  or 
in  some  other  form,  and  the  state  has  not 
required  that  touch  services  be  rendered  gra- 
tuitously, but  has  acted  upon  the  just  prin- 
ciple that,  not  only  is  the  laborer  worthy  of 
his  hire,  but  that  he  should  be  paid  a  Just 
compensation  for  his  work.  The  sheriff  is 
required  to  give  bond  for  the  collection  and 
safe  custody  of  funds  derived  from  these 
assessments,  and  to  make  prompt  settlement 
for  the  same.  He  performs  the  same  work 
as  he  did  in  the  collection  of  organization  or 
construction  assessments,  and  the  statute  pro- 
vides (Acts  1900)  that  those  overdue  shall  be 
collected  and  disbursed  in  the  same  manner, 
and  by  the  same  officers,  as  the  state  and 
county  taxes.  Section  29  of  that  act  contin- 
ues the  control  of  the  drainage  commissioners 
for  maintenance  and  repairs,  and  authorizes 
the  levy  of  an  assessment  for  such  purposes' 
in  the  same  manner  and  in  the  same  propor- 
tion as  the  original  assessments  were  made.  It 
may  be  that  in  certain  very  exceptional  cases 
the  statutes  do  not  provide  specifically  for 
compensation  to  an  officer  for  particular  serv- 
ices rendered,  and,  too,  because,  as  contended 
by  plaintiff,  his  salary,  if  one  is  received,  or 
his  fees,  or  the  pay  for  his  other  worlc,  may 
have  been  regarded  as  quite  sufficient  compen- 
sation for  the  performance  of  all  his  official 
duties,*  but  such  cases,  if  they  exist,  are 
rare,  and  do  not  embody  the  general  and 
uniform  rule,  but,  as  exceptions,  they  tend 
to  prove  it.  Then  again,  section  13  of  chapter 
07,  Laws  1911,  Is  brought  forward  as  section 
5369  of  Consol.  Statutes,  which  provides  that 
2  per  cent,  shall  be  allowed  the  sheriffs  "for 
collecting  the  drainage  as^ssments  as  here- 
inbefore described,"  and  It  refers  not  only  to 
the  assessments  for  construction  but  to  those 
for  maintenance,  and  is  a  legislative  con- 
struction of  the  drainage  statutes  as  to  the 
compefisation  of  the  sheriff.  We  are  not 
bound  by  a  legislative  construction,  as  in- 
terpretation of  a  statute  is  a  Judicial  ftmc- 
tlon,  and  for  the  court  alone,  but  it  can  be 
called  in  aid  by  us  and  considered  with  the 
other  facts.     Gill  y.  Com'rs,  160  N.  a  176^ 
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76  S.  E.  208,  43  L.  R.  A.  (N.  S.)  293;  Abeme- 
thy  ▼.  Oom'rs.  169  N.  0.  631,  86  S.  E.  677; 
Hannah  v.  Oom'rs,  176  N.  (X  395,  97  S.  E.  160. 

This  brings  ns  to  consider  an  important 
and  exceedingly  relevant  passage  in  the  plain- 
tififs  brief,  which  appears  to  be  in  harmony 
with  onr  view,  though  not  a  full  concession 
of  it,  and  which  is  stated  alternatively  there- 
in to  his  first  contention,  and  it  is  that  the 
sheriff  may  be  entitled  to  compensation  at 
the  rate  of  2  per  cent,  though  rejecting,  as 
we  do,  the  defendant's  view,  that  these  as- 
sessments are  *'taxes,"  which  they  are  not  in 
any  proper  sense,  and  entitle  him  to  6  per 
cent,  on  the  amount  collected. 

In  his  brief,  the  plaintiff  says  substantial- 
ly, and  this  is  the  passage  to  which  we  have 
referred,  that  In  no  event  could  the  defend- 
ant have  been  entitled  to  a  commission  vt 
more  than  2  per  cent.,  but  if  the  court  should 
be  of  opinion  that  it  was  not  intended  by 
the  Legislature  to  impose  the  duty  of  collect- 
ing these  assessments  for  maintenance  with- 
out providing  compensation  to  the  sheriffs 
and  tax  collectors,  then  the  only  reasonable 
theory  ig  that  the  provisions  of  chapter  67,  S 
13,  of  Laws  1911,  contemplated  that  but  2 
per  cent,  should  be  charged  upon  any  drainage 
district  fund  collected,  as  well  the  mainte- 
nance assessments  as  the  construction  or  bond 
assessments.  This  for  the  reason  that  the  acts 
of  1909  and  1911  provide  that  maintenance  as- 
sessments shall  be  levied  in  the  same  man- 
ner and  in  the  same  proportion  as  original 
assessments  were  made,  and,  while  not  so 
expressly  provided,  the  inference  is  essential 
that  they  were  to  be  collected  by  the  same 
officers,  and  every  provision  for  the  collection 
of  these  original  assessments  requires  that 
it  be  done  by  the  sheriffs  and  tax  collectors. 
This  view  that  the  2  per  cent  only  can  be 
collected  is  supported  by  the  fact  that  the 
act  of  1909  and  the  act  of  1911  nowhere  make 
any  distinction  between  the  maintenance  as- 
sessments and  original  assessments;  and  the 
theory  finds  further  support  in  the  fact  that 
in  bringing  forward  this  section  13  of  chapter 
67,  Laws  1911,  the  Legislature  of  1919,  in 
Gonsol.  Statutes,  |  5369,  construes  these  fees 
of  2  per  cent,  to  sheriffs  and  tax  collectors  to 
be  '"for  collecting  the  drainage  assessments 
as  hereinbefore  prescribed,"  which  includes 
the  maintenance  assessment  for  which  provi- 
sion is  made  in  Ck>nsol.  Statutes,  I  5349,  pre- 
ceding. We  concur  in  this  view  of  the  plain- 
tiff, as  the  alternative  to  plaintiff's  contention 
in  the  first  part  of  its  brief,  and  in  its  argu- 
ment here,  which  first  contention  we  must 
reject. 

We  believe  that  this  is  the  correct  solution 
of  the  question  as  to  the  sheriff's  commis- 
sions raised  in  the  case,  as  that  question  is 
stated  by  both  of  the  parties  (though  its  cor- 
rectness is  not  admitted),  and  we  according- 
ly adopt  it.   This  view  has  the  merit  of  being 


a  fair  and  just  one,  and  best  accords  with 
the  intent  of  the  Les^lature  in  all  the  enact- 
ments upon  the  subject,  when  they  are  con- 
sidered together,  as  they  should  be,  being  In 
pari  materia. 

This  case  was  argued  with  Drainage  Ck>ni- 
mlssioners  v.  Credle,  109  S.  E.  88,  and  Same 
V.  Brinn,  109  S.  £.  90,  but  as  the  latter  in- 
volve different  questions,  they  will  be  discuss- 
ed and  decided  in  separate  opinions,  being  es- 
sentially different  cases. 

The  judgment  will  be  modified  by  inserting 
2  per  cent  in  the  judgment  for  5  per  cent, 
as  provided  therein,  and  as  thus  modified  It 
is  affirmed. 

Plaintiff  will  pay  two-fifths  and  the  de- 
fendant three-fifths  of  the  costs  in  this  court 

Modified  and  affirmed. 


(182  N.  C.  133) 

FAISON  at  ml.  v.  MARSHBURN.     (No.  225.) 

(Supreme  Court  of  North  Carolina.    Oct  12, 

1921.) 

Brokers  ^s»52— >Broker  cannot  recover  com- 
mission from  purcliaser  where  sale  not  com- 
pleted. 

Where  sale  of  land  was  not  consummated, 
and  the  owner  of  land  does  not  insist  or  de- 
mand that  the  purchaser  comply  with  his  bid, 
and  does  not  tender  a  deed,  the  broker  negotiat- 
ing the  sale  cannot  recover  his  commission  from 
the  purchaser  by  an  action  against  hun  brought 
in  the  name  of  the  owner  and  the  broker. 

Appeal  from  Superior  0>urt,  Duplin  Coun- 
ty;  Bond,  Judge. 

Action  by  J.  F.  Falson  and  J.  J.  MatthLs 
against  S.  T.  Marshbum.  Judgment  of  non- 
suit and  plaintiff  Matthis  appeals.    Affirmed. 

Civil  action  to  recover  broker's  commis- 
sions upon  an  alleged  sale  of  real  estate. 
The  complaint  is  as  follows: 

"The  plaintiffs,  complaining  of  the  defendant, 
come  and  allege: 

"(1)  That  heretofore,  prior  to  October  29. 
1919,  the  plaintiffs  caused  a  certain  tract  of 
land,  belonging  to  the  plaintiff,  J.  F.  Falson, 
and  lying  in  Warsaw  township,  Duplin  county, 
N.  C,  to  be  surveyed  and  platted  into  various 
lots  and  parcels  of  land;  and  thereafter,  on  Oc- 
tober 29,  1919,  after  due  advertisement,  said 
lands  were  offered  for  sale,  on  the  premises,  to 
the  highest  bidder,  upon  the  terms  of  one-fourth 
cash,  and  the  balance  to  be  paid  m  one,  two* 
and  three  years  from  date,  said  deferred  pay- 
ments to  be  represented  by  purchase-money 
notes,  and  secured  by  mortgage  deed  upon  the 
lands  so  purchased. 

'*That  a  plat  of  said  lands  is  hereto  attached, 
marked  Exhibit  A  and  made  a  part  of  this  ar- 
ticle. 

**(2)  That  on  the  date  aforesaid,  to  wit,  Oc- 
tober 29,  1919,  said  lands  were  duly  sold  upon 
the  premises,  at  which  time  and  place  the  de- 
fendant, S.  T.  Marshbum,  purchased  lot  No.  1, 
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and  lot  No.  2,  according  to  said  plat*  containing 
41^  and  41.73  acres,  respectively,  at  an  agreed 
price  of  $142.50  per  acre. 

"(3)  That  at  the  time  of  said  sale,  it  was 
publicly  announced  by  the  auctioneer  that  the 
terms  of  sale  were  as  heretofore  alleged,  and 
that  said  sale  was  made  according  to  the  plat 
hereto  attached,  and  above  referred  to. 

**{4)  That  at  the  time  of  said  purchase  the 
defendant  executed  a  written  contract,  in  words 
and  figures  as  follows: 

"•This  is  to  certify  that  I  have  this  day 
bought  through  the  Fort  Realty  Company  of 
Raleigh,  N.  C,  lot  No.  1  and  No.  2,  83.06A,  as 
shown  by  the  map  of  J.  F.  Faison,  at  $142.50, 
for  which  I  promise  to  pay  for  on  the  terms  an^ 
nounced  at  sale. 

"  'Witness  my  hand  and  seal,  this  October  29, 
1919. 

"  '[Signed]    S.  T.  Marshburn.    [Seal.]' 

"(5)  That  the  plaintiffs  have  offered  to  exe- 
cute and  deliver  to  the  defendant  a  good  and 
sufficient  deed  for  said  lots,  and  have  demanded 
of  him  the  payment  of  one-fourth  part  of  the 
purchase  price,  and  requested  him  to  execute 
and  deliver  to  them  his  promissory  notes,  se- 
cured by  a  mortgage  deed,  in  accordance  with 
his  said  contract;  and  the  defendant  has  failed 
and  refused,  and  still  fails  and  refuses,  to  pay 
to  the  plaintiffs  any  part  of  said  money,  except 
the  sum  of  $50,  which  was  paid  on  the  day  of 
sale. 

"(6)  That  the  total  purchase  price  of  «aid 
lands,  as  agreed  upon,  amounted  to  $11,836*05, 
of  which  sum  $50  has  been  paid. 

"(7)  That  under  the  terms  of  agreement  be- 
tween the  plaintiff,  J.  F.  Faison,  and  the  plain* 
tiff,  J.  J.  Matthis,  the  said  J.  F.  Faison  was  to 
receive  $125  per  acre  from  said  sale,  and  the 
balance  was  to  belong  to  the  plaintiff,  J.  J.  Mat- 
this; that,  after  deducting  the  $50  hereinbefore 
referred  to,  the  balance  due  and  owing  to  the 
plaintiff,  J.  J.  Matthis,  on  account  of  said  con- 
tract, is  $1,403.05,  which  amount  is  now  just- 
ly due  and  owing  to  him  by  the  defendant. 

"Wherefore  the  plaintiff,  J.  J.  Matthis,  de- 
mands judgment  against  the  defendant  for  the 
sum  of  $1,403.05,  together  with  the  costs  of  this 
action  to  be  taxed  by  the  derk." 

J.  P.  Faison,  the  owner  of  the  land,  testi- 
fied as  follows: 

"I  have  never  signed  a  deed,  because  I  never 
got  the  cash  payment;  I  have  never  tendered 
the  defendant  Marshburn  a  deed  to  the  lands 
in  controversy.  I  am  not  bringing  any  suit 
against  the  defendant,  Marshburn,  nor  asking 
for  any  relief  against  the  defendant,  and  the 
option  that  I  gave  Matthis  is  now  out.  I  think 
Matthis  made  a  profit  on  the  other  land  sold 
that  day." 

At  the  close  of  plaintiff's  evidence  and  up- 
on motion  of  counsel  for  defendant,  his  honor 
entered  judgment  as  of  nonsuit  Plaintiff, 
J.  J.  Matthis,  excepted  and  appealed. 

Faison  &  Robinson,  Qrady  &  Graham,  and 
Fowler  &  Grumpier,  all  of  Clinton,  and  Ste- 
vens, Beasley  &  Stevens,  of  Warsaw,  for  ap- 
pellant. 


H.  D.  Williams,  of  Kenansville,  and  D.  L. 
Carlton  and  R.  D.  Johnson,  both  of  Warsaw, 
for  appellee. 

STACY,  J.  We  fully  concur  with  his  hon- 
or below  that,  upon  the  evidence,  J.  J.  Mat- 
this is  not  entitled  to  recover  of  the  defend- 
ant, Marshburn,  and  further,  that  the  com- 
plaint fails  to  allege  facts  sufficient  to  con- 
stitute a  valid  cause  of  action. 

It  will  be  observed  that  J.  F.  Faison,  the 
owner  of  the  land.  Is  not  insisting  or  demand- 
ing that  the  defendant  comply  with  his  bid. 
No  deed  has  been  tendered,  and  he  expressly 
states  that  he  is  not  asking  for  any  relief 
in  this  action.  The  broker  is  seeking  to  re- 
cover his  commissions  out  of  the  prospective 
purchaser  without  any  sale  having  been  con- 
summated. His  agreement  was  with  Faison, 
the  owner  of  the  land,  not  with  the  defend- 
ant The  case  in  many  respects  is  not  unlike 
^ycock  V.  Bogiie,  108  S.  E.  434,  at  the  present 
term,  except  there  the  broker  sued  the  owner, 
and  here  he  has  brought  suit  against  the  bid- 
der who  never  became  a  purchaser. 

Upon  the  record,  and  as  now  presented,  we 
are  of  opinion  that  the  Judgment  of  nonsuit 
must  be  sustained. 

Affirmed* 


(182  N.  C.  129) 

BATTS  V.  SULLIVAN.    (No.  222.) 

(Supreme  Court  of  North  Carolina.    Oct  12, 

1921.) 

I.  Insurance  ^=» 1 15(4) —Statutory  provision 
that  title  to  erops  are  vested  In  landlord  un- 
til rents  are  paid  does  not  divest  tenant  of 
insurable  Interest. 

Although  under  C.  8.  §  2S65,  the  possession 
and  title  to  all  crops  raised  by  tenant  or  crop- 
per in  the  absence  of  a  contrary  agreement  are 
deemed  to  be  vested  in  the  landlord  until  the 
rent  and  advancements  have  been  paid,  this 
does  not  divest  the  tenant  of  an  insurable  in- 
terest in  the  crops  before  division. 

2.  Insurance  (e=»580(l)  —  Tenant  has  right 
against  landlord  to  money  paid  on  his  Insur- 
ance policy  on  crops. 

Where  a  tenant  insures  his  interest  in  the 
undivided  crop  without  the  landlord's  knowl- 
edge, and  the  property  is  destroyed,  the  tenant 
has  the  right  to  all  of  the  insurance  money  as 
against  the  landlord. 

Api)eal  from  Superior  Ck>urt,  Lenoir  Ck>un- 
ty ;  Bond,  Judge. 

Action  by  Hattie  B.  Batts,  as  guardian, 
against  Bryant  Sullivan.  Verdict  and  Judg- 
ment for  defendant  and  plaintiff  appeals. 
No  error. 
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Civil  action  brought  by  plaintiff,  the  land- 
lord, against  defendant,  tenant  upon  ber 
farm,  to  recover  for  certain  advancements 
made  during  the  year  1910. 

The  single  point  presented  on  this  appeal 
grows  out  of  a  dispute  as  to  what  disposition 
or  division,  if  any,  should  be  made  between 
the  landlord  and  tenant  of  the  proceeds  of  a 
fire  insurance  poliqy  taken  out  by  the  tenant 
to  protect  his  interest  in  the  tobacco  crop 
while  stored  in  the  plaintilTs  packhouse. 
The  tobacco  in  question  had  been  raised  by 
the  defendant  as  tenant  on  the  lands  of  the 
plaintiff.  It  had  been  harvested,  cured,  and 
stored  in  her  barn,  but  there  had  been  no 
division  of  the  crop.  The  landlord  was  en- 
titled to  one-third  of  said  tobacco,  and  the 
tenant  the  remaining  two-thirds. 

The  defendant,  without  the  knowledge  or 
consent  of  the  plaintiff,  and  at  his  own  ex- 
pense, purchased  a  policy  of  fire  insurance  to 
protect  his  interest  in  said  tobacco.  While 
this  policy  was  In  force,  the  plahitUTs  pack- 
house  and  its  contents,  including  the  undivid- 
ed tobacco,  was  destroyed  by  fire.  The  de- 
fendant collected  the  insurance.  The  check 
was  made  payable  to  both  iiartles,  and  plain- 
tiff alleges  that  by  agreement  the  money  was 
to  be  divided  according  to  their  respective 
interests  in  the  property,  but  the  Jury  have 
found  otherwise,  and  the  alleged  agreement 
is  not  a  material  or  controlling  point  in  the 
case. 

The  plaintiff  contends  that  she  is  entitled 
to  one-third  of  the  insurance  money  because 
she  owned  an  undivided  one-third  interest 
in  the  property  destroyed.  His  honor  held 
that,  as  the  insurance  contract  was  purchas- 
ed to  protect  the  interest  of  the  tenant,  he 
alone  was  entitled  to  the  proceeds  derived 
therefrom,  and  so  charged  the  jury.  Plain- 
tiff excepted  and  assigns  this  as  error. 

From  a  verdict  and  judgment  in  favor  of 
defendant*  the  plaintiff  appealed. 

Rouse  &  Rouse,  of  Klnston,  for  appellant 
Shaw  &  Jones,  of  Klnston,  for  appellee. 

STACY,  J.  It  will  be  observed  at  the  out- 
set that  the  controversy  here  presented  is 
between  the  landlord  and  the  tenant;  and 
the  validity  of  the  insurance  policy  is  in 
no  wise  involved.  This  has  been  paid,  and 
the  insurance  company  Is  not  a  party  to  the 
proceeding.  The  case  arises  out  of  a  con- 
test over  the  question  as  to  whether  the 
landlord,  by  virtue  of  her  legal  title  and  in- 
terest in  the  tobacco,  is  entitled  to  any  por- 
tion of  the  insurance  money. 

[1]  It  is  true  that  under  our  statute  (C. 
S.  I  2355)  the  possession  and  title  to  all  crops 
raised  by  a  tenant  or  cropper,  in  the  ab- 
sence of  a  contrary  agreement,  are  deemed 
to  be  vested  in  the  landlord  until  the  rent 
and  advancements  have  been  paid.  State  v. 
Austin,  123  N.  C.  740,  81  S.  E.  731;  Boone 
T.  Darden,  100  N.  O.  74,  13  S.  E.  728;  Smith 


V.  Tlndall,  107  N.  O.  88,  12  S.  B.  121.  But 
this  perforce  does  not  divest  the  tenant  of 
an  insurable  interest  in  the  crops  before  di- 
vision. 

'It  Is  well  settled  that  any  person  has  an 
insurable  interest  in  property  by  the  existence 
of  which  he  will  gain  an  advantage,  or  by  the 
destruction  of  which  he  will  suffer  a  loss, 
whether  he  has  or  has  not  any  title  in,  or  lien 
upon,  or  possession  of,  the  property  itself." 
Harrison  v.  Fortlage,  161  U.  S.  57,  16  Sop.  Ot 
488,  40  I4.  Ed.  616;  Eastern  R.  Co.  t.  Belief 
F.  Ins.  Co.,  08  Mass.  423. 

"It  may  be  stated  as  a  general  propositioii, 
sustained  by  all  the  authorities,  that  whenever 
a  person  will  suffer  a  loss  by  a  destrocti<a 
of  the  property  he  has  an  insurable  interest 
therein."  Gilman  v.  Dwelling  House  Ins.  Co., 
81  Me.  488,  17  AU.  644;  Getchell  v.  Mercan- 
tile, etc.,  Ins.  Co.,  100  Me.  274,  83  Atl.  801,  42 
L.  R.  A.  (N.  S.)  135,  Ann.  Cas.  1013B,  738. 

And  to  the  same  effect  are  our  own  de- 
cisions; Gerrlnger  v.  N.  C.  Home  Ins.  Co.. 
133  N.  C.  407,  45  S.  R  773;  Grabbs  v.  Mut 
Fire  Ins.  Ass'n,  125  N.  C.  380,  34  8.  a  608, 
and  cases  there  cited. 

[2]  It  is  also  a  well-recognized  principle, 
and  uniformly  upheld  by  the  decisions,  that 
the  different  interests  in  the  same  property, 
such  as  that  held  by  a  mortgagor  or  lienor, 
on  the  one  hand,  and  that  of  a  mortgagee 
or  lienee,  on  the  other,  and  such  kindred  rela- 
tions, are  each  separately  insurable. 

••Wherever  property,  either  by  force  of  law 
or  by  the  contract  of  the  parties.  Is  so  charged, 
pledged,  or  hypothecated  that  it  stands  as  a 
security  for  the  payment  of  a  debt,  or  the 
performance  of  a  legal  duty,  each  of  the  par- 
ties, the  owner  of  the  lien  and  the  person 
against  whose  property  it  exists,  has  an  in- 
surable interest  in  the  property— the  one,  that 
the  security  shall  remain  sufficient;  the  other, 
that  it  may  be  kept  unimpaired  and  the  prop- 
erty restored  to  his  use  or  enjoyment  in  whole 
or  in  part,  after  the  incumbrance  is  relieved. 
And  each  may  insure  his  separate  interest  at 
one  and  the  same  time  without  incurring  the 
imputation  of  double  insurance,  provided  the 
applications  and  policies  are  the  individual  and 
separate  acts  of  each.*'  Commercial  Fire  Ins. 
Co.  V.  Capital  CSty  Ins.  Co,,  81  Atl.  320,  8 
South.  222,  60  Am.  Rep.  162;  May  on  Insur- 
ance, S§  80  to  87,  inclusive;  Flanders  on  Fire 
Insurance,  342  et  seq.;  Insurance  Co.  t.  Stin- 
son,  108  U.  S.  26,  26  L.  Ed.  473 ;  Cone  v.  Niag- 
ara Ins.  Co.,  60  N.  T.  610;  Cumberland  Bone 
Co.  V.  Andes  Ins.  Co.,  64  Me.  466;  FrankUn 
Fire  Ins.  Co.  v.  Coates,  14  Md.  285;  and  Car- 
ter V.  Humboldt  Fire  Ins.  Co.*  12  Iowa,  287. 

In  the  last  case  it  was  said: 

''Any  interest  is  insurable  if  the  peril  against 
which  Insurance  is  made  would  bring  upon  the 
insured,  by  its  immediate  and  direct  effect,  a 
pecuniary  loss." 

In  Insurance  Co.  y.  B^d,  171  N.  O.  513, 
88  S.  K.  770,  a  caae  invdlvintg  the  rii^ta  of 
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mortgagor  and  mortgagee,  this  doctrine  is  ]  that  a  motor  vehicle  shall  not  be  operated  npon 


clearly  stated  as  follows: 

"It  is  well  recognised  that  a  mortgagee  and 
mlortgagor  may  each  insure  th^  mortgaged 
property  for  his  own  benefit,  and  where  a 
mortgagee  has  taken  out  such  insurance  at  his 
own  expense,  without  stipulations  in  favor  of 
the  mortgagor  or  conditions  of  any  kind  im- 
posing an  obligation  or  duty  on  the  mortgagee 
to  protect  the  property  for  the  mortgagor's 
benefit,  such  mortgagee,  in  case  of  loss  of  the 
property  by  fire  or  damage  thereto,  is  not  ac- 
countable to  the  mortgagor  for  the  amount  col- 
lected from  the  insurance  company,  either  on 
the  debt  or  otherwise.'*  Leyden  ▼.  Lawrence, 
79  N.  J.  Bq.  113,  81  Ati.  121;  Ins.  Co.  v.  Wood- 
bury, 45  Me.  447;  Fire  Ins.  Co.  v.  Bohn,  48 
Neb.  743,  67  N.  W.  774;  Gillespie  v.  Ins.  Co. 
61  W.  Ya.  169,  56  S.  E.  213,  11  L.  R.  A.  (N. 
S.)  143;  Ins.  Co.  y.  Ins.  Co.,  55  N.  Y.  343, 
14  Am.  Rep.  271;  1  Jones  on  Mortgages  (4th 
Sd.)  I  420. 

In  Ins.  Co.  y.  Woodbury   the  principles 
referred  to  are  stated  as  follows: 

''(a)  If  a  mortgagee  insures  his  own  interest 
without  any  agreement  between  him  and  the 
mortgagcftr,  and  a  loss  accrues,  the  mortga- 
gor is  not  entitled  to  any  part  of  the  sum 
paid  on  such  a  loss  to  be  applied  to  the  dis- 
charge or  reduction  of  his  mortgage  debt.' 

"(b)  When  the  mortgagee  effects  insurance 
at  the  request  and  cost  and  for  the  benefit  of 
the  mortgagor  as  well  as  his  own,  the  mortga- 
gor has  the  right  in  case  of  loss  to  have  the 
money   applied  in  discharge  of  his  indebted- 


Aprplying  these  principles,  we  think  his 
honor's  charge  to  the  Jury  with  respect  to 
the  insurance  money  was  correct  in  the  light 
of  the  facts  appearing  on  the  record. 

Of  coarse,  if  the  insurance  policy  had  been 
procared  for  the  mutual  or  joint  benefit  of 
the  landlord  and  the  tenant,  a  different  ques- 
tion would  be  presented ;  but  this  is  not  our 
case.  King  y.  State  Mutual  Fire  Ins.  Co.,  7 
Oush.  (Mass.)  1,  54  Am.  Dec.  683,  and  note. 

After  a  careful  examination  of  the  de- 
fendant's exceptions,  we  haVe  been  unable 
to  find  any  error  committed  on  the  trial ;  and 
this  will  be  certified  to  the  superior  court 

No  error. 
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(ByUdbua  hy  the  Court,) 

f  .  Criminal  law  ^ss>i3— -Part  of  statute  relating 
to  speed  of  automobilee  held  Indefinite  and 
void. 

The  language  employed  in  section  10  of  the 
act  of  Noy.  90,  1915  (Acta  Ex.  Sess.  1915,  p. 
1.07),  relating  to  the  regulation  of  motor  ve- 
liicles  and  motorcydes  and  their  rate  of  speed 
upon  the  highways  of  this  state,  and  providing 


any  public  street  or  highway  "at  a  speed  great* 
er  than  is  reasonable  and  safe,"  is  so  in- 
definite as  to  render  that  part  of  the  statute 
▼oid.  Moreover,  since  the  decision  of  this  case 
by  the  Court  of  Appeals,  the  portion  of  the 
statute  above  referred  to  has  by  this  court 
been  held  to  be  unconstitutional  and  void. 

2.  Unneoessary  to  consider  dollniteness  of  n»- 
constltutional  statute. 

Inasmuch  as  this  court  has  held  the  third 
paragraph  of  section  10  of  the  act  of  1915 
(Acts  Ex.  Sess.  1915,  p.  112)  above  referred 
to,  unconstitutional,  upon  the  ground  that  leg- 
islation upon  this  subject  was  not  included 
in  the  Governor's  caU  for  the  special  session, 
it  is  unnecessary  to  decide  whether  it  is  also 
void  upon  the  ground  of  indefiniteness  and 
vagueness. 

(Additional  8ffMm9  by  Ediiaridl  Staff,) 

3.  Criminal  law  ^=9k|l72(l)— Cbarne  rsfening 
to  unoonstltntlonal  statnts  bold  to  oonfuse 
Jury- 
In  a  prosecution  for  manslaughter,  an  in- 
struction of  the  court  embodying  parts  of  Acts 
Nov.  30,  1915  (Acts  Bx.  Sess.  1915,  p.  112),  | 
10,  relating  to  regulation  of  motor  vehicles  and 
their  rate  of  speed,  which  had  been  held  to  be 
invalid,  was  prejudidally  erroneous  as  tending 
to  confuse  the  jury. 

Certiorari  from  Court  of  Appeals. 

David  Howard  was  convicted  of  Involun- 
tary  manslaughter,  and  the  Judgment  was 
aflarmed  in  the  Court  of  Appeals  (103  S.  B. 
683),  and  he  brings  certiorari    Reversed. 

Branch  ft  Howard*  of  Atlanta,  for  plain- 
tiff in  error. 

Geo.  M.  Napier,  SoL  Qen.,  and  AXonzo 
Field,  both  of  Atlanta,  for  the  State. 

BECK,  P.  J.  David  Howard  was  indicted 
for  the  offense  of  murder,  it  being  alleged  in 
the  indictment  that  he  did,  on  the  20th  day 
of  May,  1919,  unlawfully,  and  with  malice 
aforethought,  kill  one  Hubert  Cochran,  by 
driving  an  automobile  against  and  over  the 
said  Cochran.  He  was  tried  under  this  in- 
dictment, and  convicted  of  the  offense  of 
involuntary  manslaughter  in  the  commission 
of  an  unlawful  act;  and  thereupon  he  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  the  case  was  carried  by  writ  of 
error  to  the  Court  of  Appeala  That  court 
affirmed  the  judgment  of  the  trial  court,  and 
a  writ  of  certiorari  to  that  Judgment  was 
sued  out,  bringing  the  case  here  for  review. 

[1,  3]  1.  One  of  the  grounds  of  the  motion 
for  a  new  trial  in  this  case  assigns  error 
upon  the  following  part  of  the  court's 
charge : 

'*The  law  provides  that  no  person  shaU 
operate  a  motor  vehide  or  motorcycle  upon  any 
public  street  or  highway  at  a  speed  greater 
than  is  reasonable  and  safe,  not  to  exceed  a 
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speed  of  30  mfles  per  hour,  haying  due  regard 
for  the  width,  grade,  character,  and  common 
use  of  such  street  or  highway,  or  so  as  to 
endanger  life,  limb,  or  property  in  any  respect." 

In  the  case  of  Empire  Life  Ins.  Co.  v. 
Allen,  141  Ga.  413,  81  S.  B.  120,  this  court 
had  before  it  for  consideration  and  deter- 
mination the  validity  of  section  5  of  the  act 
of  1910  (Acts  1910,  p.  90),  which  contains 
certain  provisions  regarding  the  operation  of 
automobiles,  making  it  unlawful  for  any  per- 
son to  "operate  a  machine  on  any  of  the 
highways  of  this  state  •  •  •  at  a  rate  of 
speed  greater  than  is  reasonable  and  proper, 
having  regard  to  the  traffic  and  use  of  such 
highway,  or  so  as  to  endanger  the  life  or 
limb  of  any  person  or  the  safety  of  any  prop- 
erty," and  the  violation  of  this  provision  was 
made  punishable  as  a  misdemeafior.  The 
court  there  held  that  the  part  of  section  5 
of  the  act  of  1910  quoted  above  was  too  in- 
definite to  form  the  basis  of  a  criminal  ac- 
tion, whether  it  might  stand  as  a  rule  of  civil 
conduct  or  not.  That  ruling  is  applicable 
to  the  charge  under  consideration  here;  for 
the  provision  in  the  statute  enacted  at  the 
extraordinary  session  of  the  Legislature  on 
November  30,  1915,  upon  the  subject  of  the 
speed  limit  and  control  on  the  highways.  Is 
as  follows: 

"No  person  ^hall  operate  a  motor  vehicle  or 
motorcycle  upon  any  public  street  or  highway 
at  a  speed  greater  than  is  reasonable  and  safe, 
not  to  exceed  a  speed  of  80  miles  p^r  hour, 
having  due  regard  for  the  width,  grade,  char- 
acter, traffic,  and  common  use  of  such  street 
or  highway;  or  so  as  to  endanger  life,  limb,  or 
property  in  any  respect  whatever." 

Instead  of  employing  the  expression,  "at  a 
rate  of  speed  greater  than  is  reasonable  and 
proper,"  used  in  the  act  of  1910,  the  Legis- 
lature, at  the  extraordinary  session  of  1915, 
used  the  language,  "at  a  speed  greater  than 
is  reasonable  and  safe,"  substituting  the 
word  "safe"  for  the  word  "proper."  See 
Acts  Ex.  Sess.  1915,  p.  107,  §  10.  The  lan- 
guage of  the  two  acts  is  substantially  the 
same;  and  under  the  ruling  construing  sec- 
tion 5  of  the  act  of  1910,  referred  to  above, 
and  holding  it  invalid  because  of  its  indef- 
initeness,  the  provision  in  the  statute  of 
1915  now  under  consideration,  and  contain- 
ing the  quotation  above  quoted,  must  also 
be  held  to  be  invalid  because  of  indeflnite- 
ness.  The  Instruction  of  the  trial  court  em- 
bodying the  part  of  the  statute  here  held 
to  be  Invalid  was  therefore  error.  Nor  can 
we  hold  that  it  was  not  hurtful  error,  as 
one  of  the  material  issues  under  the  evidence 
in  the  trial  of  this  defendant  was  whether 
he  was  doing  an  unlawful  act  at  the  time 
the  automobile  driven  by  him  struck  and 
killed  the  decedent  If  the  language  of  the 
statute  is  so  indefinite  as  to  make  it  void, 
then  the  instructions  could  only  confuse  the 
Jury,  and  tend  to  prevent  a  clear  understand- 


ing of  what  particular  act  would  or  would 
not  be  criminal.  The  part  of  the  statute  held 
to  be  invalid  should  not  he  given  in  charge 
to  the  Jury  in  the  trial  of  a  criminal  case  hi- 
volving  issues  like  the  present  one,  as  it 
cannot  help  the  jury  to  determine  the  crim- 
inality of  the  acts  charged,  and  can  only 
tend  to  confuse  them.  In  the  case  of  Hayes 
V.  State,  11  Ga.  App.  371,  75  S.  E.  523.  the 
court  said,  speaking  through  Judge  Pottle: 

"What  rate  of  speed  is  reasonable  and  prop- 
er? Who  should  determine  this  question? 
What  is  this  test  as  to  the  rate  of  speed  which 
can  be  employed,  and  how  is  the  driver  of  an 
automobile  to  know  when  he  is  driving  at  a 
rate  of  speed  prohibited  by  the  act?  Manifest- 
ly this  question  cannot  be  determined  by  the 
consequences  which  ensue  from  driving  a  ma- 
chine. The  law  must  so  definitely  and  certainly 
define  the  offense  that  a  person  of  reasonable 
understanding  can  know  at  the  time  of  the 
commission  of  the  act  that  the  law  is  being  vio- 
lated. One  jury  might  say  that  a  certain  rate 
of  speed  was  reasonable  and  proper.  Another 
jury  might  reach  exactly  the  opposite  con- 
clusion from  exactly  the  same  state  of  facts 
and  the  same  circumstances.  One  cojirt  might 
hold,  upon  a  review  of  the  facts,  that  the  rate 
of  speed  used  was  in  violation  of  the  act,  and 
another  court  might  rule  otherwise.  We  ap- 
preciate thoroughly  the  difficulty  in  prescribing 
the  maximum  rate  of  speed  which  can  be  em- 
ployed in  all  cases,  but  this  furnishes  no 
reason  why,  in  the  language  of  the  Supreme 
Court  of  the  United  States,  the  Legislature 
should  be  permitted  to  set  a  dragnet  and  leave 
the  courts  to  determine  who  shall  be  detained 
in  the  net  and  who  should  be  set  at  liberty.*' 

Of  course  we  are  not  holding  that  the  in- 
hibition in  the  statute  of  1910  against  ex- 
ceeding a  speed  of  30  miles  per  hour  was 
void  for  indeflniteness,  but  what  is  said 
above  relates  to  the  other  language  of  the 
void  statute  embodied  in  the  charga  More- 
over, since  the  decision  of  this  case  by  the 
Court  of  Appeals,  so  much  of  the  statute  of 
1915  under  consideration  as  relates  to  the 
regulation  of  the  speed,  etc.,  of  motor  vehi- 
cles and  motorcycles  has  been  declared  to 
be  void  upon  the  ground  of  its  unconstitu- 
tionality.   Jones  V.  State,  161  Ga,  ,  107 

S.  B.  765. 

[2]  2.  Error  was  also  assigned  upon  the 
following  charge  of  the  court: 

"A  further  provision  of  the  law  as  to  signal- 
ing is,  'Upon  approaching  or  passing  any  per- 
son walking  in  the  roadway,  traveling  any  pub- 
lic street  or  highway,  or  any  horse  or  other 
draft  animal  being  led,  ridden,  or  driven  there- 
on, or  upon  any  bridge  or  crossing  at  an  inter- 
section of  public  streets  or  highways*  (but  the 
court  instructs  you  that  there  is  no  question  of 
a  public  crossing,  highway,  or  bridge  in  this 
case),  'the  operator  of  a  motor  vehicle  or  mo- 
torcycle shall  at  all  times  have  the  same  under 
immediate  control.'" 

Inasmuch  as  the  Judgment  of  the  trial 
court  is  reversed  because  of  the  court's  giv- 
ing the  first  charge  atK>Te  set  out,  it  la  nn- 
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necessary  to  consider  whether  or  not  this 
last  excerpt  from  the  charge  is  erroneous 
because  the  statutory  provision  therein  quot- 
ed is  void  because  of  indeflniteness,  since 
the  charge  is  based  upon  the  third  para- 
graph of  section  10  of  the  act  of  1015,  which 
in  the  case  of  Jones  v.  State,  supra,  is  also 
held  to  be  unconstitutional  and  void. 

It  is  unnecessary  to  deal  with  the  other 
grounds  of  alleged  error. 

Judgment  reversed.     * 

All  the  Justices  concur. 


(152  Qa.  100) 

8MITH  V.  PARLIER.     (No.  2348.) 

(Supreme  Court  of  Georgia.    Sept  24,  1921.) 

(Byllahus  ty  the  Court.) 

1.  Easements  «s>2l— Right  of  private  way  giv- 
en by  paroi  by  grantor  does  not  pass  to  pur- 
diaser  from  grantor  without  notioe. 

Where  a  grantor  of  land  enters  into  a  col- 
lateral parol  agreement  with  a  grantee,  to  the 
effect  that  the  latter  shall  have  a  private  right 
of  way  over  other  lands  of  the  former,  the  bur- 
den of  such  collateral  agreement  does  not  pass 
to  an  assignee  of  such  other  lands,  where  such 
assignee  is  a  purchaser  of  the  land  for  value 
and  without  notice,  actual  or  constructive,  of 
the  collateral  agreement.  Hancock  v.  Gumm, 
151  Ga.  — ,  107  S.  B.  872. 

2.  Easements  ^=96  —  Private  way  gained  by 
presoription. 

"To  acquire  a  prescriptive  right  to  a  private 
way  over  land,  it  is  necessary  to  show  the  un- 
interrupted use  of  a  permanent  way,  not  over 
15  feet  wide,  kept  open  and  in  repair  for  seven 
years.  It  is  not  sufficient  to  show  that  those 
claiming  tiie  prescription  have  been  accustomed 
for  more  than  seven  years  to  pass  over  the 
land,  changing  the  way  as  they  saw  fit,  to 
avoid  obstructions  or  for  convenience."  Short 
▼.  Walton,  61  Ga.  28;  Nashville,  etc..  By.  Co. 
▼.  Coats,  133  Ga.  820,  66  S.  E.  1085;  John- 
son V.  Sams,  136  Ga.  448,  71  S.  B.  801;  Hodg- 
ers  V.  Stroud,  141  Ga.  559(2),  81  S.  E.  873. 

3.  Easements  ^=361  (6)^1  nteriocutory  injuno- 
tion  amounting  to  direction  to  remove  fenoe 
arroneousiy  granted. 

"Where  in  an  equitable  petition  the  sole 
prayer  for  injunction  was  that  the  defendant 
should  be  enjoined  from  maintaining  an  obstruc- 
tion across  a  private  right  of  way,  which  ob- 
struction consisted  in  a  fence  completed  before 
the  filing  of  the  petition,  it  was  erroneous  to 
^rant  an  interlocutory  injunction  mandatory  in 
its  character,  and  amounting  to  a  direction  to 
the  defendant  to  remove  the  fence."  Simmons 
▼.  Lindsay,  144  Ga.  845,  88  S.  E.  199. 

4.  Private  way  not  estabilslied. 

At  the  hearing  of  the  petition  for  interlocu- 
tory injunction,  Uie  sole  prayer  of  which  was 
to  enjoin  the  obstruction  of  an  alleged  private 
way,  the  judge  applying  the  principles  ruled 
in  the  first  and  second  notes  was  authorized, 
under  the  pleadings  and  evidence,  to  find  that 


the  plaintiff  did  not  have  any  private  right  of 
way  over  the  defendant's  land.  Even  if  the 
plaintiff  had  such  right  of  way,  injunction  was 
not  an  available  remedy  after  the  fence  had 
been  constructed. 

5.  Injunction  properly  refused. 

The  judge  did  not  err  in  refusing  an  inter- 
locutory injunction. 

Error  from  Superior  Oourt,  Sloyd  Ck>unty ; 
Moses  Wright,  Judge. 

Action  by  Hugh  Smith  against  William 
Parlier.  From  judgment  denying  an  inter- 
locutory Injunction,  plaintiff  brings  error. 
Afiirmed. 

M.  B.  Bubanlss,  of  Bome^  for  plaintiff  in 
error. 

Denny  &  Wright,  of  Borne,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justi&es  concur. 


a52  Ga.  61) 
PURCELL  St  mi.  v.  PILGRIM.     (No.  2179.) 

(Supreme  Ck>urt  of  Georgia.    Sept  14^  1921.) 
(Syllalui  hy  the  Oourt.) 


i.  Injunction  ^=:»i52  —  Permanent  Injunotien 
improperly  granted  at  Interlocutory  hearing. 

In  a  suit  for  specific  performance  and  in- 
junction, a  judgment  was  rendered  at  an  inter- 
locutory hearing,  granting  a  permanent  injunc- 
tion. Error  was  assigned  upon  the  judgment. 
The  case  being  for  decision  by  the  entire  bendi 
of  six  Justices,  all  of  the  Justices  agree  that 
the  judge  was  not  authorised  at  such  hearing 
to  grant  a  permanent  injunction;  but  the  court 
is  equally  divided  upon  the  question  whether  the 
judge  was  authorized,  under  the  pleadings  and 
evidence,  to  enjoin  the  defendants  until  the  final 
trial,  FISH,  C.  J.,  and  ATKINSON  and  HILL, 
JJ.,  being  of  the  opinion  that  such  an  injunc- 
tion was  authorised,  and  BECK,  P.  J.,  and 
GILBERT  and  GEORGE,  JJ.,  being  of  the 
opinion  that  such  an  injunction  was  not  author- 
ized. It  is  therefore  ordered  that  the  judgment 
of  the  trial  court  stand  affirmed  by  operation 
of  law,  with  direction  that  the  judgment  be  so' 
modified  as  to  make  the  injunction  temporary. 


2.  Speolfic  performance  ^3»  1 08— Operation  of 
space  in  building  for  pool  tables  temporarily 
restrained  pending  suit. 
The  exception  is  to  a  judgment  granting  an 
injunction  at  an  interlocutory  hearing  in  the 
case  of  J.  M.  Pilgrim  against  S.  E.  Purcell 
and  J.  A.  Sudderth,  being  a  suit  for  specific 
performance  of  a  contract,  and  for  injunction. 
Under  the  pleadings  as  amended  and  the  evi- 
dence (some  of  the  evidence  being  conflicting) 
the  judge  was  authorized  to  find  the  following: 
M.  S.  Sulunius  obtained  a  lease  on  a  certain 
lot  at  Chamblee,  GkL,  and  constructed  a  build- 
ing  thereon.     Sulunius   executed    to   the  de- 


^s»For  otb«r  cases  ise  same  topic  and  K£Y -NUMBER  in  all  Key-Numbered  Digssti  and  Indexes 


516 


108  SOUTHEASTERN  REPOBTER 


(Ga. 


fendant  S.  B.  Parcell  a  lease  to  the  bafldmc 
for  a  term  of  12  months,  with  power  to  sablet. 
Purcell  occupied  the  rented  property  and  ased 
it  as  a  store  for  sale  of  tobacco,  cigars,  soft 
drinks,  lunches,  fruit,  candy,  and  military  sup- 
plies. During  such  occupancy  PurceU  executed 
a  written  lease  for  a  term  of  11  months  (being 
the  balance  of  his  own  term)  unto  D.  O.  Ja- 
cobs, for  described  floor  space  in  the  front  part 
of  the  building,  for  the  purpose  of  maintaining 
therein  a  billiard  and  pool  room.  The  operation 
of  such  room  would  attract  customers  for  Pur- 
cell's  business,  and  the  lease  required  the 
operation  of  at  least  three  tables,  to  be  in- 
stalled within  a  stated  time.  The  lease  was 
signed  by  Purcell  and  Jacobs,  and  it  gave  the 
latter  power  to  sublet  or  assign  without  writ- 
ten consent  of  the  former.  Jacobs  paid  in  ad- 
Tance  the  stipulated  rent  for  one  month,  as  re- 
quired by  the  contract.  At  the  time  the  lease 
was  executed,  a  billiard  and  pool  room  was  be- 
ing operated  in  an  adjoining  building  by  J.  M. 
Pilgrim,  the  plaintiff.  Two  days  after  execu- 
tion of  the  lease,  Jacobs  executed  a  written 
transfer  thereof  for  a  yaluable  consideration 
unto  Pilgrim.  On  the  day  of  the  tra&sfer  and 
repeatedly  thereafter  Pilgrim  offered  to  install 
billiard  and  pool  tables  in  the  space  according 
to  the  contract  expressed  in  the  lease,  but 
Purcell  refused  to  furnish  him  with  a  key  or 
to  admit  him  in  the  rented  space  for  the  pur- 
pose of  installing  tables  in  pursuance  of  the 
contract.  A  few  days  lifter  the  transfer,  and 
after  the  time  specified  in  which  the  tables 
should  be  installed,  Purcell  installed  pool  tables 
in  the  rented  space,  and  continued  thereafter 
to  operate  them  himself  and  iil  connection  with 
J.  A.  Sudderth.  The  introduction  of  Sudderth 
was  the  result  of  an  undertaking  between 
Purcell  and  Sudderth  to  get  rid  of  Pilgrim,  who 
had  already,  instituted  suit  against  Purcell  to 
enjoin  him  from  operating  the  tables  in  the 
rented  space.  With  the  above  object  in  yiew, 
Purcell  and  Sudderth  went  through  the  form 
of  a  sale  of  Purcell's  entire  business  to  Sud- 
derth; and  these  two,  after  informing  Sulunius 
of  the  injunction  suit,  induced  him  to  go 
through  the  form  of  accepting  a  surrender  of 
the  lease  to  Purcell  and  executing  another  on 
similar  terms  to  Sudderth.  After  the  above 
described  transactions  both  Purcell  and  Sud- 
derth continued  in  the  physical  operation  of 
the  business.  Pilgrim's  object  in  purchasing 
the  transfer  from  Jacobs  was  to  conduct  a  bil- 
liard and  pool  room  in  the  rented  space  for 
the  profits  to  be  derived  therefrom,  and  also 
to  save  his  existing  business  in  the  adjoining 
building  from  the  damage  that  it  would  suffer 
from  competition  with  Jacobs  operating  a 
similar  business  in  the  space  leased  from  Pur- 
cell. Under  the  drcumstances,  the  injury  to 
Pilgrim's  existing  business  on  account  of  the 
competition  carried  on  by  Purcell  and  Sudderth 
in  the  rented  space,  and  the  loss  of  profits  that 
Pilgrim  would  have  made  from  the  business  he 
intended  to  carry  on  in  such  space,  was  sub- 
stantial, but  incapable  of  ascertainment.  In 
granting  the  injunction  it  was  "ordered  and  ad- 
judged that  the  defendants,  S.  E.  Purcell  and 
J.  A.  Sudderth,  their  agents  and  employees,  be 
and  they  and  each  of  them  are  hereby  en- 
joined and  restrained  from  using  any  part  of 
the  premises  described  in  the  original  petition 
as  amended  *  •  •  for  the  purpose  of  carry- 
ing on  and  maintaining  or  operating  a  pool  and 
Milliard  saloon*"  etc 


Blrror  from  Superior  Goart»  De  Kalb  Ooan- 
ty;  J.  B.  HutcheBcm,  Judge. 

Action  by  J.  Bf.  Pilgrim  against  S.  ID.  Pur- 
cell and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Modified  and  afllrm- 
ed  by  divided  court 

Alonzo  Field,  of  Atlanta*  for  plaintiffs  in 
error. 

R.  B.  Blacklmm*  of  Atlanta,  for  defendant 
in  error. 

■ 

PER  CURIAM.  [1,  2]  The  c^se  being  for 
decision  by  the  entire  bench  of  six  Justices, 
all  of  the  Justices  agree  that  the  judge  was 
not  authorized  at  such  hearing  to  grant  a 
permanent  injunction;  but  the  court  is  equal- 
ly divided  upon  the  question  whether  the 
judge  was  authorized,  under  the  pleadings 
and  evidence,  to  enjoin  the  defendants  until 
the  final  trial,  FISH,  O.  J.,  and  ATKINSON 
and  HILL,  JJ.,  being  of  the  opinion  that  such 
an  injunction  was  authorized,  and  BECK,  P. 
J.,  and  GILBERT  and  GEORGE;  JJ.,  being 
of  the  opinion  that  such  an  injunction  was 
not  authorized.  It  is  therefore  ordered  that  the 
judgment  of  the  trial  court  stand  affirmed  by 
operation  of  law,  with  direction  that  the 
judgment  be  so  modified  as  to  make  the  in-^ 
junction  temporary.  The  Ylews  of  the  Jus- 
tices are  stated  below. 

ATKINSON,  J.     Ekich  instrument  of  the 
chain  of  leases  extending  from  Sulunius  to 
Pilgrim  conferred  express  power  to  sublet^ 
and  there  was  no  objection  to  any  subtenant 
until  after  the  chain  had  been  completed  and 
Pilgrim's  interest  as  a  sublessee  had  attach- 
ed.   After  such  interest  had  attached,  Sulu- 
nins,  having  notice  thereof,  could  not,  by  ac- 
cepting surrender  of  Purcell's  lease  and  exe- 
cuting a  new  lease  to  Sudderth  as  a  iMirt  of 
an  enterprise  between  Sudderth  and  Purcell 
to  circumvent  Pilgrim,  divest  the  interest  of 
Pilgrim,  or  defeat  his  right  to  conduct  the 
contemplated  business  specified  in  his  lease. 
Under  such  circumstances,  Sudderth,  being  in 
league  with  Purcell,  would  stand  in  no  bet- 
ter position  than  PurceU;    and  Pilgrim,  be- 
ing transferee  of  Jacobs,  would  stand  in  the 
same  position  as  Jacobs,  the  Immediate  les- 
see of  Purcell.     Pilgrim's  right  under  hia 
lease  was  to  conduct  a  billiard  and  pool  room 
in  definite  space  in  the  store  of  PurceU. 
This  was  necessarily  a  right  to  exclusive  use 
of  such  space,  because  the  nature  of  the  busi- 
ness would  not  permit  a  similar  business  by 
the  lessor  or  any  one  else  in  the  identical 
space,  and  the  grant  of  such  use  by  Purcell 
implied  a  covenant  of  quiet  enjoyment   as 
against  himself  and  all  persons  claiming  un- 
der him.    Notwithstanding  such  impUed  cov- 
enant, PurceU  committed  a  breach  of  it  and 
proceeded  with  Sudderth,  in  manner  her^n- 
before  indicated,  to  occupy  the  rented  space 
and  conduct  therein  a  biUiard  and  pool  room. 
The  question  arises,  Was  the  Judgment  of  the 
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trial  court  antborized  to  the  extent  of  tem- 
porarily enjoining  Pnrcell  and  Suddertb  from 
conducting  a  blUard  and  pool  room  in  the 
apace  leased  to  Pilgrim?  GItU  Code,  f  5490, 
recognizes  and  declares  the  principle  that 
equity  by  writ  of  injunctioti  will  restrain  any 
act  by  a  private  individual  which  is  illegal 
or  contrary  to  equity  and  good  conscience, 
and  tor  which  no  adequate  remedy  is  pro- 
yided  by  law.  In  Kenny  v.  Oollier,  79  Ga. 
748  (2),  8  S.  S.  58^  it  was  held: 

"Where  there  is  a  contract  at  a  spedflc 
sum  for  tiie  rent  of  premises  for  one  year,  from 
and  after  a  futore  day,  in  an  action  thereon  by 
the  tenant  agahist  the  landlord  for  not  admitting 
him  into  possesirion,  the  measure  of  damages 
is  the  excess  in  the  value  of  the  term  ov^r 
the  amount  agreed  to  be  paid  as  rent  If  no 
excess,  nominal  damages  only  are  recoverable. 
Anticipated  profits  from  a  business  intended  to 
be  carried  on  by  the  tenant  upon  the  premises 
are  not  recoverable." 

For  the  breach  of  the  covenant  by  refus- 
ing admittance  to  Pilgrim  and  continuously 
operating  a  billiard  and  pool  room  in  the 
leased  qpace,  Pilgrim  had  a  remedy  at  law 
against  Purcell  and  Suddertb  for  damages; 
but  was  that  remedy  adequate?  It  is  said 
In  14  B.  a  I4.  844,  I  46: 

**A  remedy  at  law,  to  exclude  appropriate  re- 
lief in  equity,  must  be  complete  and  the  sub- 
stantial equivalent  of  the  equitable  relief.  It  is 
not  enough  that  there  is  a  remedy  at  law. 
It  must  be  plain  and  adequate,  or,  in  other 
words,  as  practical  and  as  efficient  to  the  ends 
of  Justice  and  its  prompt  administration  as  the 
remedy  in  equity.' 


»f 


The  principle  thus  stated  was  recognized 
and  applied  in  Western  Union  Telegraph  Oa 
T.  Rogers,  42  N.  J.  BSq.  811,  11  Atl.  18.  The 
vyllabtts  in  that  court  was: 

"R.,  owning  or  controlling  a  hotel  at  Long 
Branch,  made  a  written  contract,  giving  the 
complainants  the  exclusive  right  to  have  and 
operate  a  telegraph  office  therein  during  the 
season  of  1884,  with  the  same  right  for  each 
succeeding  season,  unless  a  specified  written 
notice  to  the  contrary  should  be  given.  No 
such  notice  has  been  given.  Held,  that  this 
court  would  enjoin  R.  from  allowing  a  rival 
telegraph  company  to  operate  a  competing  office 
in  the  same  hotel  during  the  season  of  1886." 

It  was  contended  that  injunction  should 
not  issue,  because  the  plaintiff  had  an  ade- 
Qtiate  remedy  at  law,  and  further  because 
tlie  damages  were  not  irreparable.  The  opin- 
ion dealt  with  both  of  these  contentions, 
saying: 

"The  principal  defense  by  way  of  answers 
snd  argument  is  that  for  this  manifest  and 
confessed  breach  of  the  agreement  with  the 
complainant  the  complainant  has  an  adequate 
remedy  at  law.  In  other  words,  it  is  insisted 
tliat  the  transaction  exhibits  nothing  more 
tbsn  the  ordinary  violation  of  a  contract, 
tbe  damages  for  whidi  are  easily  ascertainable, 
snd  are  therefore  a  proper  subject  to  be  sub- 
mitted to  a  Juiy.    This  insistment  then  amounts 


to  this:  That  it  is  the  duty  of  this  court  to 
allow  parties  to  violate  their  agreements  at 
wUI,  and  those  who  participate  in  such  viola- 
tion to  enjoy  the  fruits  thereof,  and  oblige  tbe 
injured  party  to  carry  on  a  litigation  at  law 
for  redress  of  his  wrongs.  I  do  not  think  this 
court  is  BO  helpless  in  such  case.  I  think  it 
proper  for  this  court  in  such  case  to  aid  the 
party  who  has  the  first  and  unquestioned  right, 
and  to  oblige  the  interfering  party  to  carry 
tbe  litigation  at  law  for  damages  for  breach 
of  contract 

"Again,  it  is  urged  that  the  complainant  can- 
not be  heard  in  this  court,  because  the  court 
never  exercises  jurisdiction  unless  it  appears 
that  the  damages  threatened  are  irreparable. 
This,  it  is*  true,  is  one  well-settled  rule;  but 
another  is  equally  well  settled,  viz.  that  the 
party  will  not  be  driven  to  his  legal  remedy 
where  it  may  appear  that  that  remedy  wOl 
prove  inadequate.  In  tiiis  case  there  can  be 
no  doubt  but  that  the  complainant  could  at  law 
recover;  but  recover  what?  Most  likely  not 
more  than  six  cents,  or  some  other  merely  nom- 
inal sum.  Now,  I  think,  no  thoughtful  person 
wOl  insist  that  such  result  would  be  adequate, 
l^ere  is  enough  in  the  case  to  show  that  the 
complainant  has  many  offices,  of  which  this  is 
one,  and  that  this  one  is  part  of  a  system  of 
telegraphing  for  commercial  and  other  business 
interests;  and  that  while  this  one  is  a  part,  it 
is  but  a  small  part— a  very  small  part,  indeed. 
Yet,  however  small,  it  has  rights  therein;  but 
because  so  small  in  itself,  it  would  be  impos- 
sible for  any  jury,  the  most  fair-minded  and 
enlightened,  to  ascertain  the  damages.  It  is 
not  like  the  breach  of  an  agreement  to  deliver 
grain  or  any  other  article  of  sale,  the  value 
of  which  is  easily  determined.  Suppose  the  in- 
junction be  not  allowed,  how  then  can  the  com- 
plainant fix  his  damages  at  law  beyond  that 
which  is  merely  nominal?  He  cannot  take  last 
year's  transactions  as  a  guide,  for  none  can 
determine  from  those,  since  it  is  plain  that  the 
number  of  telegrams  sent  from,  or  received 
at,  a  given  point  depends,  not  only  upon  the 
number  of  persons  desiring  to  be  accommodat- 
ed and  the  activity  of  business  generally,  but 
also  upon  the  extent  and  variety  of  connections. 
Nor  can  the  damages  be  fixed  by  the  amount  of 
business  done  by  the  defendant,  the  Baltimore 
&  Ohio  Telegraph  Company.  It  could  be  said, 
on  the  one  hand,  that  it  has  greater  facilities 
for  business,  and  on  the  other,  less. 

"But  I  think  these  observations  are  enough 
to  show  the  application  of  the  rule  of  law  as 
now  given.  Kerr  on  Inj.  200,  says:  'By  the 
term  'irreparable  injury"  it  is  not  meant  that 
there  must  be  no  physical  possibility  of  re- 
pairing the  injury;  all  that  is  meant  is  that 
the  injury  would  be  a  grievous  one,  or  at  least 
a  material  one,  and  not  adequately  reparable  by 
damages  at  law;  and  by  the  term  **the  inade- 
quacy of  the  remedy  by  damages,"  is  meant 
that  the  damages  obtainable  at  law  are  not 
such  a  compensation  as  will,  in  effect,  though 
not  in  specie,  place  the  parties  in  the  position 
in  which  they  formerly  stood.  •  ♦  ♦  The 
fact  that  the  amount  of  damage  cannot  be  ac- 
curately ascertained  may  constitute  irreparable 
damage.  *  *  *  It  is  no  objection  to  the  ex- 
ercise of  the  jurisdiction  by  injunction  that  a 
man  may  have  a  legal  remedy.  The  question 
in  all  cases  is  whether  the  remedy  at  law  is, 
under  the  circumstances  of  the  case,  full  and 
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complete/  Ai^alii,  1  Joyce  on  InJ.  75:  "When 
the  construction  of  a  contract  is  clear  and  the 
breach  dear,  it  is  not  a  question  of  damage, 
but  the  mere  circumstance  of  the  breach  of 
contract  affords  sufficient  ground  for  the  court 
to  interfere  by  injunction.'  See,  also,  Id.  503, 
554.  See,  also,  2  Joyce  on  Inj.  852;  Great 
Northern  Ry.  Co.  v.  Manchester  Ry.  Co.,  5  De 
G.  &  Sm.  138;  2  Joyce  on  Inj.  1035." 

The  case  of  Justices  y.  P.  R.  CJo.,  11  Ga. 
246,  was  a  suit  for  injunction  to  prevent 
destruction  of  certain  tollgates  maintained 
on  a  plank  road  by  the  complainants.  The 
trial  judge  in  effect  granted  a  temporary  in- 
junction, and  the  judgment  was  affirmed. 
In  the  course  of  the  opinion  Nlsbet,  J.,  said: 

"It  is  well  understood  that  equity  will  not 
interfere  in  a  case  of  a  mere  trespass.  As 
a  general  rule,  it  leaves  the  party  to  his  legal 
remedy.  But  if  there  is  anything  special  in  the 
case,  anything  which  renders  the  remedy  at  law 
impossible  or  incomplete — ^impossible,  for  ex- 
ample, when  the  trespasser  is  insolvent,  or  in- 
complete, when,  from  its  nature,  it  is  impossible 
to  prove  the  damage  which  grows  out  of  the 
trespass — chancery  will  put  forth  its  restraining 
hand,  and  by  a  decree,  compel  the  wrongdoer 
to  desist.  The  injury  done  to  this  company 
is  not  alone  the  destruction  of  their  tollgate. 
If  that  was  all,  the  value  of  the  gate  would  be 
the  criterion  of  damages;  and,  that  being  sus- 
ceptible of  proof,  a  court  ot  law  could  give 
redress.  If  that  were  the  case,  we  would  dis- 
miss this*  bill.  The  tollgates  are  the  authorized 
means  by  which  the  company  collects  its  reve- 
nue—the means  by  which  the  stockholders  are 
to  receive  the  profits  on  their  money— the 
means  by  which  the  grant  in  their  charter  is 
made  available.  It  does  not  matter  that  there 
are  other  means  by  which  they  would  be  en- 
abled to  collect  tolls.  It  is  sufficient  that  they 
believe  that  gates  are  the  best  means  for  them, 
and  that  their  charter  authorizes  their  use. 
What  then  is  the  injury?  It  consists  in  pre- 
venting them  from  collecting  tolls— in  realizing 
the  profits  which  their  road  may  make  upon 
the  stock— in  short,  it  defeats  the  privileges 
and  immunities  of  their  charter,  and  nullifies 
the  legislative  grant.  How  is  such  injury  to 
be  proven?  Who  will  prove  what  will  be  the 
income  of  this  road  for  a  day,  or  a  week,  or  a 
year?  How  could  the  value  of  the  grant  be 
sworn  to  by  any  witness?  Or  how  would  it  be 
possible  to  prove  what  would  be  the  actual 
diminution  of  the  tolls,  occasioned  by  a  demoli- 
tion of  the  tollgates,  for  any  specified  time? 
It  could  not  be  done.  The  remedy  at  law 
would  be,  for  that  reason,  to  say  the  least  of 
it,  exceedingly  uncertain  and  incomplete." 

It  will  be  perceived  that  the  action  at  law 
for  damages  was  held  to  be  Inadequate  on 
account  of  the  impossibility  of  estimating  the 
amount  of  tolls  that  might  be  collected  and 
the  consequent  loss  of  profits.  In  Gray  Lum- 
ber Go.  V.  Gaskin,  122  Ga.  342,  349,  50  S.  E. 
164,  167,  It  was  said: 
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'Inability  to  correctly  estimate  the  damage 
after  all  evidence  obtainable  has  been  pro- 
duced makes  a  case  of  irreparable  damages, 
but  difficulty  in  collecting  evidence  as  to  dam- 
age   would   not.      'A   trespass   ia    irreparable 


when,  from  its  nature,  it  la  impossible  for  a 
court  of  law  to  make  full  and  complete  repara- 
tion in  damages.'  Justices  y.  P.  R.  Co.,  11  Ga. 
250." 

In  the  case  under  consideration  the  meas- 
ure of  damages  In  an  action  at  law  would 
be  BO  restricted  as  to  exclude  Pilgrim  frcHn 
the  right  to  recover  profits  from  his  contem- 
plated business,  on  account  of  the  legal  im- 
possibility of  estimating  the  amount  of  bis 
earnings;  and  for  similar  reasons  he  could 
not  recover  at  law  for  the  damage  to  his 
existing  business  in  the  adjoining  building, 
produced  by  the  competing  billiard  and  pool 
room  conducted  by  Purcell  and  Sudderth  in 
the  leased  space  in  Purcell's  store.  Under 
the  circumstances,  the  remedy  at  law,  in  an 
action  for  damages  would  not  be  the  substan- 
tial equivalent  of  the  remedy  afforded  by 
equity  in  a  suit  for  specific  performance  and 
injunction,  and  consequently  would  not  be 
adequate  within  the  meaning  of  the  principle 
upon  which  injunctions  are  granted. 

FISH,  0.  J.,  and  Him  Jt  concur  In  the 
foregoing  views. 

BECK,  P.  J.,  and  GILBERT  and  GEORGE, 
JJ.,  are  of  the  opinion  that  an  interlocutory 
injunction  was  unauthorized  under  the  plead- 
ings and  evidence.    Briefly  stated,  the  facts 
in  the  case  are  as  follows:  Purcell,  who  was 
himself  a  lessee,  executed  a  lease  for  the  re- 
mainder of  his  term,  to  D.  G.  Jacobs,  to  cer- 
tain floor  space  In  the  premises  for  the  pur- 
pose of  conducting  therein  a  billiard  parlor. 
The  lease  from  Purcell  to  Jacobs  provided 
that  the  latter  might  sublet  the  space  or  as- 
sign the  lease  without  the  written  consent  of 
Purcell.    Thereafter  Jacobs  transferred  his 
lease  for  a  valuable  consideration  to  Pilgrino. 
At  the  time  of  the  execution  of  the  lease  Pil- 
grim was  (derating  a  billiard  parlor  in  an  ad- 
joining building.   Purcell  refused  to  admit  Pil* 
grim  into  possession,  and  Pilgrim  filed  a  peti- 
tion in  equity  to  enjoin  Purcell  (and  another 
alleged  to  have  been  in  collusion  with  him) 
from  using  the  floor  space  for  the  purpose  of 
conducting  a  billiard  parlor.    The  judge  of 
the  superior  court  enjoined  the  defendants  as 
prayed,  and  three  of  the  Justices  of  the  Su- 
preme Court  favor  an   affirmance  of    that 
judgment  upon  the  ground  that — 

"The  measure  of  damages  in  an  action  at  law 
would  be  so  restricted  as  to  ezdude  Pilgrim 
from  the  right  to  recover  profits  from  his  con- 
templated business,  on  account  of  the  legal 
impossibility  of  estimating  the  amount  of  his 
earnings;  and  for  similar  reasons  he  could  not 
recover  at  law  for  the  damage  to  his  existing 
business  in  an  adjoining  building,  produced  by 
the  billiard  and  pool  room  conducted  by  Pur- 
cell [and  the  defendant  alleged  to  be  in  collu- 
sion with  him]  In  the  leased  space  in  Pnrcell's 
store." 

Where  the  lessor  himself  refuses  to  allow 
the  lessee  to  take  possession  at  the  com- 
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mencement  of  the  term,  the  lessee  may,  it  is 
agreed,  recover  damages  from  the  lessor. 
Ordinarily  the  measure  of  damages  for  the 
lessee's  exclusion  from  the  premises  is  the 
amount  hy  which  the  rental  value  of  the 
premises  exceeds  the  rent  to  be  paid.  The 
lessee  is  entitled  to  recover  the  value  of  the 
leasehold  estate,  less  the  rent  reserved.  The 
lessee  may  also  recover  special  damages 
which  can  be  regarded  as  directly  resulting 
from  the  lessor's  breach  of  agreement,  ex- 
press or  implied,  to  give  possession.  It  is 
generally  held,  however,  that  conjectural 
profits  which  the  lessee  might  have  made 
from  the  occupation  of  the  premises  are  not 
recoverable.  1  Tiffany  on  Landlord  and  Ten- 
ant, 547,  §  85.  Jones  on  Landlord  and  Ten- 
ant, §  371.  In  this  state  it  has  been  direct- 
ly decided,  in  such  a  case,  that — 

**The  measure  of  damages  is  the  excess  in 
the  value  of  the  term  over  the  amount  agreed 
to  be  paid  as  rent.  If  no  excess,  nominal  dam- 
ages only  are  recoverable.  Anticipated  profits 
from  a  business  intended  to  be  carried  on  by 
the  tenaDt  upon  the  premises  are  not  re- 
coverable." Kenny  v.  Collier,  79  Ga.  743(2), 
8  S.  E.  58. 

In  the  case  cited,  this  <!Ourt,  speaking 
through  Chief  Justice  Bleckley,  said: 

"If  anything  is  speculative,  remote,  and  con- 
tingent, it  is  the  net  income  from  a  business 
never  begun,  upon  premises  never  occupied, 
during  a  period  of  time  but  partially  elapsed. 
«  *  •  The  measure  of  damages  for  not  ad- 
mitting a  lessee  or  tenant  into  possession  at 
the  beginning  of  the  term  is  the  excess  in  the 
value  of  the  term  over  the  amount  stipulated 
as  rent.  This  is  the  general  rule.  •  ^  •  The 
general  rule  does  not  deny  profits,  but  con- 
fioes  the  recovery  to  profits  arising  from  the 
contract  itself,  the  measure  of  which  is  the 
difference  between  cost  and  value.  If  there  be 
no  difference,  or  if  the  cost  be  in  excess  of 
value,  nominal  damages  only  will  be  recoverable. 
That  anticipated  profits  from  a  business  in- 
tended to  be  carried  on  by  the  plaintiff  upon 
the  premises  cannot  be  allowed  is  as  well 
settled  as  anything  can  be  in  an  age  of  legal 
skepticism." 

Kenny  v.  Collier,  supra,  was  decided  by  a 
full  bench  of  three  Justices,  and  is  binding 
as  authorty.  The  decision  in  that  case  can 
toe  reversed  only  upon  review  and  by  the 
concurrence  of  at  least  five  Justices.  It  is 
therefore  as  well  settled  as  anything  can  be 
In  an  age  of  legal  uncertainty  that  generally 
anticipated  profits  from  a  business  "never 
toegun,  in  premises  never  occupied,  during  a 
period  of  time  but  partially  elapsed,"  are 
speculative,  contingent,  and  remote.  The 
rule  is  based  upon  the  soxmdest  principles. 
A.  rule  of  damages  which  would  embrace  all 
tlie  oonseQuences,  however  remote,  contin- 
gent, or  speculative,  which  might  be  shown 
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to  have  resulted  from  a  failure  to  perform  a 
stipulated  duty,  would  seriously  hinder  the 
operation  of  business  and  make  ordinary 
commercial  intercourse  impossible.  What 
damages  will  be  considered  the  natural  and 
proximate  consequence  of  the  injury,  or  of 
the  breach  of  duty,  and  what  damages  will 
be  considered  remote,  contingent,  and  specu- 
lative, is  one  difllcult  of  decision ;  but  Keuny 
V.  Collier,  supra,  disposes  of  the  difficulty 
in  the  instant  case^,  Etiuity  follows  the  law. 
Remote,  contingent,  and  speculative  damages 
resulting  from  the  breach  of  contract,  which 
cannot  be  recovered  at  law  because  remote; 
contingent,  and  speculative,  can  furnish  no 
ground  for  the  intervention  of  a  court  of 
equity  upon  the  theory  that  such  damages, 
if  recoverable,  would  be  incapable  of  exact 
computation.  Compare  Silver  v.  Sparta,  107 
Ga.  275,  opinion,  at  bottom  of  page  280,  83 
S.  E.  31.  In  the  instant  case  Purcell  is  not 
alleged  to  be  insolvent  There  is  no  proof  of 
his  insolvency.  Having  elected  to  breach  his 
contract,  he  must  suffer  the  legal  consequenc- 
es. He  is  solvent  and  able  to  respond.  No 
injunction  can  be  allowed  upon  the  ground 
that  the  plaintiff  lessee  could  not  estimate 
the  amount  of  his  earnings.  If  he  could  esti- 
mate them,  he  could  not  have  them. 

Was  the  injunction  authorized  upon  the 
theory  that  Purcell  could  not  "recover  at 
law  for  the  damage  to  his  existing  business 
in  the  adjoining  building  produced  by  the 
competing  billiard  and  pool  room  conducted 
by  Purcell  (and  the  other  defendant)  in  the 
leased  premises  in  Purcell's  store"?  Did 
Purcell  engage  to  protect  the  business  of  Pil- 
grim? He  expressly  stipulated  in  his  lease 
that  the  fioor  space  should  be  used  for  the 
purpose  of  conducting  a  billiard  and  pool 
room.  He  did  not  make  the  lease  directly 
to  Pilgrim.  At  the  date  of  the  execution  of 
the  lease  Pilgrim  was  conducting  a  billiard 
and  pool  room  In  an  adjoining  building.  It 
turned  out  that  Purcell's  lessee  assigned  the 
lease  to  Pilgrim.  Can  it  be  said  that  Pur- 
cell contemplated  the  protection  of  Pilgrim's 
business,  when,  by  the  terms  of  his  lease,  he 
required  the  operation  of  a  business  in  direct 
competition  with  Pilgrim's  business?  Con- 
tracts in  the  nature  of  contracts  In  restraint 
of  trade  are  not  favored;  and  no  implied 
covenant  binding  Purcell  not  to  engage  in 
any  particular  business  for  the  protection  of 
one  who  chanced  to  become  the  owner  of  the 
lease  executed  by  him  can  be  read  into  the 
lease.  Particularly  is  this  true  when  the 
lease,  as  stated  above,  called  for  the  estab- 
lishment of  a  business  to  be  carried  on  in 
direct  competition  with  JPilgrim*s  existing 
business.  In  no  view  of  the  case,  as  we 
think,  was  the  interlocutory  injunction  au- 
thorized. 
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HARBER  et   al.  v.   HARBER.     (No.  2274.) 

(Snpr«me  Court  of  Georgia.    Sept  24»  1921.) 

(SyUalus  hy  the  Court.) 

1.  Dower  ^=»  10— "Dower"  defined. 

"Dower  is  the  right  of  a  wife  to  an  estate 
for  life  in  one-third  of  the  lands,  according  to 
valuation,  indading  the  dwelling  hoase  (which 
ii  not  to  be  valued  unless  in  a  town  or  city), 
of  which  the  husband  was  seized  and  possessed 
at  the  time  of  his  death,  or  to  which  the  hus- 
band obtained  title  in  right  of  his  wife."  Civ. 
Code  1910,  I  5247. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dower.] 

2.  Wills  ^=s>88 (2)— Intention  test  as  to  char- 
acter of  Instrument;  "deed;"  "will." 

"In  all  cases  to  determine  the  character  of 
an  instrument,  whether  it  is  testamentary  or 
not,  the  test  is  the  intention  of  the  maker, 
from  the  whole  instrument,  read  in  the  light 
of  the  surrounding  circumstances.  If  such 
intention  be  to  convey  a  present  estate,  though 
the  possession  be  postponed  until  after  his 
death,  the  instrument  is  a  deed;  if  the  intention 
be  to  convey  an  interest  accruing  and  having 
effect  only  after  hia  death,  it  is  a  wiH"  dr. 
CMe  1910,  S  3828. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Deed; 
WilL] 

3.  Dower  ^s»44— Husband   may  convey   land 
for  purpose  of  defeating  dower. 

"There  being  in  this  state  no  statute  in- 
hibiting the  sale  of  land  by  the  husband  to  de- 
feat his  wife's  right  of  dower,  save  aa  to  lands 
to  which  the  title  came  through  her,  an  actual 
sale  and  conveyance,  though  made  for  the  pur- 
pose of  defeating  dower,  will  be  upheld  in 
favor  of  the  purchaser  against  the  widow's 
daim  after  her  husband's  death."  Flowers  v. 
Flowers,  89  Ga.  632,  15  S.  B.  834,  18  Lu  B. 

A.  76. 

(a)  In  this  respect  a  voluntary  conveyance 
stands  upon  the  same  footing  and  has  the 
same  effect  as  a  conveyance  based  on  an  actual 
sale.  Pruett  t.  Owsart,  136  Ga.  756,  72  S. 
E.  30.  In  the  case  last  cited,  it  was  held,  in 
part,  that  a  voluntary  conveyance  by  a  hus- 
band, of  land  in  which  he  had  an  undivided  in- 
terest as  an  heir  of  a  former  wife,  would  defeat 
the  claim  of  dower  asserted  by  a  second  wife 
after  his  death,  notwithstanding  that  such  con- 
veyance recited  that  a  part  of  its  consideration 
was  that  the  grantor  was  to  remain  in  pos- 
session of  the  land  and  receive  the  benefits 
therefrom  as  long  as  he  lived. 

4.  Dower  ^=»44— Conveyance  of  land  to  chil- 
dren held  to  defeat  wife's  right  of  dower. 

On  August  24,  1916,  G.  W.  D.  Harber,  a 
widower  65  years  of  age,  married  May  Harber, 
a  widow  44  years  old.  At  the  time  of  the  mar- 
riage Harber  had  a  large  estate,  consisting  of 
both  realty  and  personalty,  and  9  children  by 
a  former  wife,  who  died  about  one  year  previ- 
ously to  the  second  marriage.  Under  such  cir- 
cumstances Harber  made  a  will  in  January, 
1917.      Being    subsequently    informed    by    his^ 


attorney  at  law  that  his  will  could  not  defeat 
the  right  to  dower  in  the  real  estate  of  which 
he  might  die  seized  and  possessed,  Harber  pro- 
ceeded, for  the  avowed  purpose  of  preventing 
his  widow  (should  his  wife  survive  him)  from 
taking  dower  in  his  lands,  to  convey  all  of  it 
separately   to   his   children.     There   were   10 
deeds  executed  and  delivered  at  different  dates 
between  March  21  and  April  12,  1919.     The 
deeds  were   in  the  form   of   warranty   deeds, 
some  of  which  purported  to   convey   the  fee 
to  the  first  taker;   some  provided  a  life   es- 
tate in  the  first  taker,  with  remainder  over; 
some  were  to  trustees  for  the  use  of  persons 
not  sui  juris;  all  but  one  contained  substantiaUj 
the  clause:    "The  grantor  is  to  have  the  full 
control  of  the  above-described  lands,   and  is 
to  receive  the  rents  and  profits  from  the  same 
for  and   during   his  natural  life,   and   at  his 
death  the  grantees  above  named  are  to  do  as 
they  see  fit  with  said  land  or  the  rents  and 
profits  froAi   the   same;  while  the   fee-simple 
title  to  the  above  tracts  of  land  ia  passed  by 
this  deed,  the  enjoyment  of  the  same  is  post- 
poned until  after  the  death  of  the  grantor." 
£2ach  deed  recited  as  the  consideration  '*$5  and 
love  and  affection."    After  all  of  the  deeds  were 
executed  and  delivered,  Harber  executed  an- 
other will  dated  May  14,  1919.    Item  2  of  this 
will  provided:    "I  give  and  bequeath  unto  my 
wife.  May  Harber  (she  being  my  second  wife), 
during  her  lifetime  or  widowhood  only,  the  in- 
come or  interest  from  twelve  thousand  dollars, 
and  at  her  death  or  marriage  the  corpus  or 
principal  to  revert  bsck  to  my  children  men- 
tioned in  item  12  of  this  my  wiH.    This  twelve 
thousand  dollars  is  to  be  invested  by  my  exec- 
utors hereinafter  named  in  good  stocks,  bonds, 
or  real  estate,  and  I  desire  my  executors  to 
confer  with  her  about  what  property  she  would 
prefer  it  to  be  invested  in;  however  my  exec- 
utors are  not  bound  to  invest  said  sum  in  such 
property  that  she  may  prefer;  this  to  be  in 
full  of  all  daims  of  every  kind  that  she  may 
have  against  my  estate  in  way  of  dower  or 
child's  part,  and  she  Is  not  to  account  for  any 
money  or  property  I  have  already  given  her." 
Item  10  provided:   "In  view  of  the  fact  that  I 
have  heretofore  deeded  certain  real  estate  to 
certain  of  my  chfldren,  as  will  appear   from 
the  deeds,  in  order  to  do  equity  between  all 
the  grantees  In  said  deeds,  I  desire  and  direct 
the  value  of  $40  per  acre  be  placed  on  all  the 
lands  so  deeded,  except  the  Barber  and  Bber- 
hart  places,  and  that  the  values  of  the  Barber 
place  shall  be  $100  per  acre  and  the  Eberhart 
place    shall   be   $65   per   acre,   and   that   the 
grantees  under  said  deeds  shaill  contribute  to 
each  other  on  the  above  basis,  so  that  they 
shall  all  receive  equal  values  under  said  deeda." 
Harber  died   on  February   11,   1920,   and  hit 
widow  claimed  a  right  to  dower  in  all  the  land 
described   in  the  several  deeds,  on  the   basis 
that  the  deeds  were  fraudulent  and  void   as 
against  her;  and  being  so,  Harber  died  seised 
and  possessed  of  the  lands  within  the  meaning 
of  the  law  of  this  state  relating  to  dower,  so 
that  she  acquired  a  dower  interest  in  the  land. 
Heid,  applying  the  foregoing  prindples  of  law 
to  the  evidence  submitted  on  the  hearing  be- 
fore the  judge,  there  being  no  evidence  tend- 
ing to  show   that  the  voluntary  conTeyances 
were  parts  of  a  mere  colorable  transaction,  and 
not  intended  to  convey  in  present!  the  title  and 


^=s>For  othM*  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  ladexee 
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ownership  of  the.  grantor  to  the  grantees,  with 
the  right  of  possession  postponed  until  after 
the  death  of  the  grantor,  the  judge  erred  in 
granting  an  interlocutory  injunction  restrain- 
ing the  grantees  in  the  conveyances  from  sell- 
ing or  incumbering  the  lands. 

6.  Admissibility  ef  eivldeiioe  Immaterial. 

The  foregoing  rulings  are  controlling  with- 
out regard  to  the  admissibility  of  certain  evi- 
dence which  the  court  admitted. 

Error  from  Superior  CJourt,  Hall  County; 
J.  B.  Jones,  Judge. 

In  the  nmtter  of  the  estate  of  G.  W.  D. 
Harber,  deceased.  Suit  by  May  Haiher 
against  W.  J.  Harber,  and  owners,  for  in- 
jimction,  and  to  establish  right  to  dower  in 
certain  lands.  From  a  Judgment  for  plain- 
tiff, W.  Y.  EUirber  and  others  bring  error. 
Reversed. 

W.  W  Stark  and  B.  C.  Stark,  both  of  Com- 
merce, and  A.  C.  Wheeler,  of  Gainesville, 
for  plaintiffs  in  error. 

H.  H.  Perry  and  W.  A.  Charters^  both  of 
Gainesville,  for  defendant  in  error. 

ATKINSON,  J.    Judgment  reversed. 
All  the  Justices  concur. 


<152  Qa.  172) 

GEORGIA  SOUTHWESTERN  &  G.  R.  CO.  v. 
GEORGIA-ALABAMA  POWER  CO.  at  al. 

(No.  2354.) 

(Supreme  Court  of  Georgia.    Oct.  1,  1921.) 

(SyUdbus  by  the  Court.) 

I.  Exceptions,  bill  of  «ss>l2^BI1l  of  exoeptlont 
not  dismissed  because  brief  of  evidence  was 
not  brouflht  to  Supreme  Court, 

In  a  snit  for  damages  and  to  enjoin  a  con- 
tinoing  nnisance,  where  the  defendant's  an- 
swer raised  several  issues  of  fact  on  which 
evidence  was  introduced  at  an  interlocutory 
hearing,  a  bill  of  exceptions  assigning  error  on 
the  judgment  refusing  to  enjoin  temporarily  the 
alleged  nuisance,  in  which  it  is  stated  that  the 
judgment  was  based  on  the  sole  ground  that 
^the  injunction  prayed  for  would  be  mandatory 
in  its  nature,  and  no  injunction  can  be  granted 
plaintiff  whi<^  is  not  mandatory,**  and  that  as 
to  all  other  matters  he  held  with  the  plaintiff, 
and  the  biU  of  exception  states  that  "no  evi- 
dence was  introduced  by  either  side  as  to  what 
acts  defendants  would  have  to  perform  if  the 
injunction  were  granted,"  and  that  "none  of 
the  evidence  introduced  before  said  judge  is 
material  to  elucidate  the  error  complained  of 
in  this  bin  of  exceptions,"  the  bill  of  excep- 
tions win  not  be  dismissed,  on  motion  of  the 
defendant  in  error,  on  the  ground  that  the 
brief  of  the  evidence  snbmitted  at  the  inter- 
locutory hearing  was  not  brought  to  the  Su- 
preme Court.  Civ.  Code  1910,  f  6140;  Lamar 
▼.  Gardner,  113  Ga.  781,  39  S.  BS.  498.  In  such 
case  the  allegations  in  the  petition  and  admis- 


sions in  the  answer  may  be  considered  as  a 
basis  for  the  judge's  decision,  and  the  question 
as  to  the  correctness  of  the  judge's  mliog  that 
the  injunction  prayed  for  would  be  mandatory 
win  be  decided  on  the  basis  of  the  pleadings. 

2.  Injunction  ^=95— Injunction  prayed  for  held 
not  mandatory  In  Its  nature. 

Where  a  power  company  maintains  a  dam 
equipped  with  floodgates  across  a  stream » 
which  causes  water  to  overflow  and  pond  un- 
der a  bridge  of  a  raUroad  company  further  up 
the  stream,  continuance  of  which  wiU  injure 
the  supporting  piers  of  the  bridge  and  render  it 
unsafe,  and  the  depth  of  the  water  is  such  as 
to  render  impossible  the  making  of  repairs  or 
the  renewal  of  the  piers,  an  order  restraining 
the  power  company  from  continuously  main- 
taining the  overflow  under  the  railroad  bridge 
so  high  as  to  prevent  the  railroad  company 
from  making  reasonable  and  necessary  repairs 
to  the  piers  would  not  amount  to  a  mandatory 
injunction,  although  in  order  to  obey  such  re- 
straining order  it  might  be  necessary  for  the 
power  company  to  open  the  floodgates  in  the 
dam  at  intervals  for  the  purpose  of  enabling  the 
raUroad  company  to  make  reasonable  and  nec- 
essary repairs  to  the  bridge.  Goodrich  v. 
Georgia  R.  Co.,  115  Ga.  340,  41  S.  B.  659;  Ma- 
con, Dublin  &  Savannah  R.  Co.  v.  Graham,  117 
Ga.  555,  43  S.  E.  lOOO;  Mackenzie  v.  Minis, 
182  Ga.  823,  63  S.  E.  900,  23  L.  R.  A.  1003, 
16  Ann.  Cas.  723;  Oostanaula  Mining  Co.  v. 
Miller,  145  Ga.  90,  88  S.  E.  562;  Sweetman 
V.  Owens,  147  Ga.  436,  94  S.  E.  542. 

3.  Error— refusing  Injunction. 

Under  the  admissions  of  the  pleadings,  the 
judgment  would  have  been  authorized  to  grant 
an  injunction  of  the  nature  stated  in  this  note; 
and  it  was  erroneous  to  hold  as  a  matter. of 
law  that  an  injunction  that  was  not  mandatory 
could  not  be  granted,  and  on  such  basis  alone 
to  refuse  any  injunction. 

Gflbert  and  George,  JJ.,  dissenting. 

Error  from  Superior  Court,  Dougherty 
County;    John  R.  Wilson,  Judge. 

Action  by  the  Georgia  Southwestern  ft 
Gulf  Railroad  Company  and  others  against 
the  Georgia-Alabama  Power  Ck>mpany  and 
others.  EYom  judgment  for  defendants,  the 
named  plaintiff  brings  error.    Reversed. 

W.  H.  Beckham,  of  Albany,  R.  J.  Bacon, 
of  Baconton,  and  R.  H.  Ferrell  and  Pope  & 
Bennet,  all  of  Albany,  for  plaintiff  in  error. 

Milner  &  Farkas,  of  Albany,  for  defendants 
in  error, 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HILL»  J.,  absent, 
and^ 

GILBERT  and  GEORGE,  JJ.  (dissenting.) 
This  was  a  suit  for  injunction.  The  answer 
of  the  defendant  did  not  admit  fdcts  which 
would  have  authorized  the  grant  of  an  inter- 
locutory injunction.  The  interlocutory  in- 
junction was  denied,  and  the  judge  in  his  ox^ 


tf=»For  other  casat  see  tame  tdpic  and  KfilT-NUlf  BBR  In  all  Key-Numbered  DIseats  and  Indexes 
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der  based  his  refusal  of  the  injunction  upon 
the  ground  that  the  injunction  sought  was 
mandatory.  The  exception  is  to  the  refusal 
to  grant  the  interlocutory  injunction.  The 
error  assigned  depends  upon  a  consideration 
of  the  eyidence  introduced  upon  the  hearing; 
and  since  no  attempt  has  been  made  to  bring 
the  evidence  to  this  court,  it  results  that  the 
Judgment  should  be  afQrmed.  If  the  evidence 
had  been  brought  to  this  court,  and  if  upon  a 
consideration  of  the  evidence  it  appeared  that 
the  plaintiff  was  entitled  to  the  injunction 
either  as  a  matter  of  law  or  in  the  discretion 
of  the  court,  it  would  follow,  under  the  de- 
cision in  Head  v.  Bridges,  72  Ga.  30,  and 
other  like  cases,  that  the  Judgment  refusing 
the  injunction  should  be  reversed.  In  the  ab- 
sence of  any  brief  of  evidence,  this  court  is 
unable  to  say  that  an  injunction  would  have 
been  authorized  in  any  event;  and  therefore 
the  question  as  to  whether  the  relief  prayed 
was  mandatory  in  character  is  necessarily  an 
abstract  question,  which  may  never  arise  in 
the  case;  and  neither  party  should  be  con- 
cluded upon  that  question  in  the  present 
state  of  the  record. 


(152  Ga.  106) 

MoHENRY  V.  MoHENRY  et  at.     (No.  2200.) 
(Supreme  Court  of  Georgia.    Sept.  26,  1921.) 

(SyUahus  hy  the  Oaurt,) 

1.  Remainders  ^=» 1 7 (4)— Venue  ^=»22(3)— 
Defendants  held  properly  Joined  and  sued  In 
proper  county. 

Under  the  allegations  in  the  petition  it  ap- 
pears that  both  of  the  defendants  had  such  an 
interest  in  the  litigation  as  to  render  them 
proper  and  necessary  parties  to  the  proceeding 
for  equitable  relief;  and,  as  substantial  relief 
was  prayed  against  one  of  the  defendants  re- 
siding in  the  county  where  the  suit  was  brought, 
the  court  of  that  county  had  jurisdiction  also 
of  the  codefendant. 

2.  WfJIs  <d=»88(3)— Instrument  held  a  deed. 

The  court  below  properly  construed  the  in- 
strument, which  is  the  basis  of  the  defendant's 
claim  of  right  and  interest  in  the  property  in 
controversy,  to  be  a  deed. 

3.  Estoppel  ^=»29(l)— Life  tenants  of  corpo- 
ri^te  stock  estopped  to  deny  Instrument  to  be 
deed. 

Under  the  facts  of  the  case  the  life  ten- 
ants were  estopped  from  denying  that  the  in- 
strument referred  to  was  effective  to  convey 
the  interest  sought  to  be  set  up  and  established. 

4.  Demurrer;  ruling. 

The  other  grounds  of  the  demurrer  were 
properly  overruled. 

5.  Life  estates  «=»l5(2)~Snbetltuted  oorpo- 
rale  stock  became  part  of  corpus, 

**The  natural  increase  of  the  property  be- 
longs to  the  tenant  for  life.    Any  extraordinary 


I  accumulation  of  the  corpus— such  as  issue  of 
new  stock  upon  the  share  of  an  incorporated 
or  joint- stock  company— attaches  to  tfie  corpus 
aud  goes  with  it  to  the  remainderman."  Civ. 
Code  1910,  (  3667.  In  applymg  this  statute  to 
the  evidence  in  the  case  it  is  held  that  what 
is  known  as  the  Massachusetts  rule  upon  this 
subject  prevails  in  this  state;  and  while  the 
trial  judge,  to  whom  the  entire  case  was  re- 
ferred upon  the  trial  without  the  intervention 
of  a  jury,  sought  to  apply  this  rule,  he  erred 
in  the  material  ruling  of  holding  that  a  decree 
in  a  case  in  the  Supreme  Court  of  New  York, 
to  which  the  present  plaintiffs  were  not  par- 
ties, was  a  final  determination  of  the  character 
of  numerous  items  in  the  statement  of  the 
property  constituting  the  estate  in  which  the 
plaintiffs  here  claim  a  remainder  interest.  The 
character  of  the  items  referred  to  should  have 
been  detemuned  by  the  trial  judge  under  the 
law  and  the  evidence  in  the  case,  and  the  court 
erred  in  holding  that  the  decision  of  the  Su- 
preme Court  of  New  York  was  a  conclusive 
adjudication  as  to  the  items  maldng  up  the  ac- 
count, as  the  plaintiffs  in  the  instant  case  were 
not  parties  to  that  case;  and,  moreover,  it  does 
not  appear  from  this  record  that  the  decree 
or  judgment  referred  to  as  conclusive  was  in- 
troduced in  evidence,  and  therefore  properly  be- 
fore the  court  for  consideration. 

6.  Disposition  on  appeal. 

As  the  case,  under  the  foregoing  ruling,  is 
remanded  for  a  new  trial,  in  case  the  evidence 
upon  the  next  trial  fails  to  show  that  Mrs.  W. 
S.  MdBenry  was  appointed  administratrix  of 
W.  S.  McHenry,  then  she  cannot  be  proceeded 
against  as  the  administratrix  of  her  deceased 
husband,  and  the  suit  can  only  proceed  against 
her  upon  the  other  allegations  of  her  being  the 
widow  and  the  sole  heir  of  W.  S.  McHenry, 
together  with  the  allegations  of  her  having  tak- 
en charge  of  the  property. 

ErrcHT  flrom  Superior  Court,  Morgan  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  Z.  H.  McHenry  and  another 
against  Mrs.  W.  S.  McHenry  and  others. 
From  an  adverse  Judgment,  tiie  named  de- 
fendant brings  error.    Reversed. 

The  plaintiffs,  Zoe  Harriotte  M<^enry  and 
Marion  Louise  Hickey  (formerly  McHenry), 
who  are  the  only  children  of  John  G.  Mc^ 
Henry,  the  defendants  in  error  in  this  court, 
brought  a  petition  against  John  6.  McHenry, 
of  Morgan  county,  and  Mrs.  W.  S.  McHenry, 
of  Floyd  county,  this  state.    By  amendment 
John  Q.  McHenry  was  made  a  party  defend- 
ant both  in  his  individual  capacity  and  as 
the  surviving  administrator  of  the  estiate  of 
Mrs.  Marion  McHenry  Bozeman,  and   Mrs. 
W.  S.  McHenry  was  made  a  party  defendant 
both  in  her  individual  capacity  and  as  the 
personal  representative  of  the  estate  ot  W. 
S.  McHenry.   Petitioners  sought  to  have  their 
rights  as  remaindermen  in  certain  stock  as- 
certained and  declared.     The  diaracter  of 
this  stock  and  the  source  and  origin  of  plain- 
tiffs' claim  of  title  are  also  set  forth  in  the 


^s»For  other  cases  see  same  topic  and  KET-NUMBSR  in  all  Key-Numbered  Dl«eaU  and  IndezM 
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petition.  Plaintiffs  sought  injunctiye  relief 
to  restrain  the  defendants  from  selling, 
transferring,  or  disposing  In  any  manner  of 
the  stock  described  in  the  petition,  or  alter- 
ing its  status.  In  an  amendment  the  plain- 
tifTs  further  prayed  that  the  rights  of  peti- 
tioners be  ascertained  and  declared  in  the 
assets  received  by  W.  S.  McHenry  and  J.  O. 
McHenry  from  the  estate  of  Marion  McHen- 
ry Bozeman  and  from  the  committee  of  her 
property,  the  New  York  Trust  Company,  and 
in  certain  other  property  Involved  in  the 
transaction.  There  was  a  prayer  for  injunc- 
tion and  receiver,  and  also  a  prayer  for  gen- 
eral relief. 

It  is  alleged  in  the  petition  that  John  G. 
McHenry  is  the  surviving  administrator  of 
the  estate  of  Bifra  Marion  Bozeman,  de- 
ceased; that  he  and  W.  S.  McHenry,  the 
husband  of  Mrs.  W.  S.  McHenry,  were  ap- 
pointed and  qualified  as  such  administrators 
in  1918;  that  W.  S.  McHenry  died  intestate 
thereafter,  in  April,  1919,  without  descend- 
ants, leaving  the  defendant  Mrs.  W.  S.  Mc- 
Henry his  sole  heir  at  law;  that  Mrs.  Mc- 
Henry as  such  widow  and  sole  heir  at  law 
had  taken  possession  of  all  the  estate  of  W. 
;9.  McHenry  without  adminisitration ;  tliat 
Mrs.  Marion  Bozeman,  who  before  her  marri- 
age wa£^  Marion  McHenry,  the  sister  of 
John  G.  and  W.  S.  McHenry,  in  the  year  1886 
obtained,  from  the  grandmother  of  the  three, 
certain  shares  of  stock  in  a  corporation  of 
the  state  of  Alabama,  then  known  as  Eilyton 
Land  Company,  the  same  owning  the  lands 
<Mi  which  the  city  of  Birmingham  was  after- 
wards largely  built ;  that  "dissatisfaction  ex- 
isting in  the  family  thereabout,  the  same  was 
adjusted  and  settled  by  an  agreement  respect- 
ing the  stock,  which  was  embodied  in  a  cer- 
tain deed  of  c<Kiveyance  of  said  stock,  where- 


to be  respected;  and  should  I  die  before  my 
said  grandmother,  her  right  to  one-third  of 
the  dividends  on  said  stock  shail  not  be  im- 
paired. I  convey  hereby  to  each  of  my  said 
brothers,  William  S.  and  John  G.,  Jr.,  six  and 
one-foarth  shares  of  the  stock  of  said  company 
provided  I  die  without  leaving  a  dhild  or  chil- 
dren living  at  my  death  to  receive  one-third 
part  of  the  said  six  and  one-fourth  shares  so 
given,  as  to  reduce  each  brother's  part  to  four 
and  a  fraction  shares,  and  the  other  equal  part 
to  the  amount  last  mentioned  to  become  the 
property  of  whomsoever  by  law  would  be  enti- 
tled as  my  heir  or  heirs  in  fee.  But  should  I 
die  leaving  no  such  child  or  children  living, 
who  would  be  entitled  to  inherit  the  said  one- 
third  part  of  said  twelve  and  a  half  shares  of 
said  stock,  then  the  whole  of  said  stock  or 
shares  is  hereby  conveyed  in  equal  part  to  my 
said  brothers  separately  for  life,  and  to  such 
child  or  children  as  he  may  leave  living  at  liis 
death  to  take  his  share  in  remainder  in  fee 
simple.  Should  either  of  my  said  brothers  die 
leaving  no  child  or  children  at'  his  death  to  take 
his  part  of  said  shares  in  remainder,  then 
the  survivor  of  my  said  brothers  to  take  the 
parts  of  both  whatever  these  amount  to,  with 
remainder  over  to  such  child  or  children  as  the 
survivor  may  have  living  at  his  death  in  fee. 
But  in  making  this  conveyance  it  is  agreed  by 
the  said  Marion  McHenry  and  her  said  two 
brothers  that  she  hereby  reserves  to  herself 
the  full  and  absolute  right  to  receive,  use,  and 
appropriate  all  dividends  that  may  be  dedared 
during  her  life  upon  the  twelve  and  a  half 
shares  of  said  stock,  in  the  same  manner  as 
she  has  heretofore  done,  that  is,  allowing  one- 
third  of  said  dividends  to  be  paid  to  the  said 
Blisa  Stokes  and  the  said  Marion  receiving 
two-thirds  so  long  as  her  said  grandmother 
may  live,  and  afterwards  the  entire  dividends 
to  the  exclusion  of  all  persons. 

"In  witness  whereof  i^ter  making  the  eras- 
ures in  line  one  on  the  second  page,  and  in  the 
interlineation  on  said  page  in  line  eight  and 
thirteen,  I  have  hereunto  set  my  hand  and  seal 
this  11  day  of  December,  1886."  "Marion  Mc- 
Henry (Seal)"     Executed  in  the  presence  of 


by  the  rights  therein  both  of  their  grand-    p    q    Foster,  Joshua  Hill,  Thos.  B.  Baldwin, 


mother,  Mrs.  Eliza  Stokes,  and  said  Marion 
McHenry,  John  G.  and  W.  S.  McHenry,  and 
their  children  were  fixed  and  declared." 
This  deed  reads  as  follows : 


*u 


Ordinary  Morgan  Co.,  Ga.  Recorded  Dec.  11» 
1886,  O.  W.    C.  W.  Baldwin,  Clerk." 

The  original  deed,  it  is  alleged,  went  Into 
the  hands  of  W.  S.  McHenry ;  and  plaintiffs 
pray  that  the  said  McHenry  be  required  to 
produce  the  same  in  court  at  the  trial  of 
the  case.  Plaintiffs  contend  that  by  the 
terms  of  this  deed,  after  the  death  of  Mrs. 
Eliza  Stokes,  which  occurred  in  the  year 
said,  do  hereby  give,  grant,  and  convey  to  them  1 1888,  Mrs.  Marion  Bozeman  was  to  have  the 

dividends  from  the  stock  during  her  life  and 
in  the  event  she  died  without  children,  as 
she  did  on  the  27th  day  of  September,  1917, 
the  stock  was  to  pass  to  John  G.  and  W.  S. 
McHenry  for  their  lives,  and  should  either 


'Georgia,  Morgan  County.  Know  all  men  by 
these  presents,  that  I,  Marion  McHenry,  of 
said  county  and  state,  for  and  in  consideration 
of  the  natural  love  and  affection  I  have  for  my 
brothers,  William  S.  McHenry  and  John  G.  Mc- 
Henry, Jr.,  both  of  the  county  and  state  afore- 


in  severalty,  and  not  as  joint  tenants,  twelve 
and  a  half  shares  of  the  stock  of  Elyton  Land 
Company  of  the  state  of  Alabama,  now  stand- 
ing in  my  name  on  the  stock  of  said  company, 
the  same  having  been  given  and  transferred  to 
me  by  my  grandmother,  Eliza  Stokes,  of  said 


county  of  Morgan  and  state  of  Georgia,  with  !  die  leaving  no  *  child  or  children,  then  the 


the  understanding  that  one-third  part  of  all 
the  dividends  decheired  on  said  stock  should  be 
paid  to  the  said  Eliza  Stokes  as  long  as  she 
may  live,  and  no  longer.  And  I  hereby  declare 
that  in  making  this  conveyance,  the  right  of 
said  EHiza  Stokes  to  receive  the  one -third  of 


survivor  was  to  take  the  whole  for  life,  with 
remainder  over  to  such  child  or  children  in 
fee  as  such  survivor  might  have  living  at  his 
death;  and  they  further  contend  that,  John 
G.  McHenry  having  survived  his  brother  W. 


said  dividends  during  her  life  is  secured  and  i  S.  McHenry,  the  latter  having  died  without 
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leaving  child  or  children,  they,  the  petition- 
ers as  the  children  of  the  said  John  G.,  are 
the  presoniptlye  remaindermen  of  said  stock. 
The  petitioners  further  show,  by  the  allega- 
tions of  the  petition  as  amended,  that  in 
Bfarch,  188^  the  Elyton  Land  Company  di- 
vided among  its  stockholders,  including  said 
Mra  Bozeman,  certain  stock  which  it  owned 
and  heldf  and  by  virtue  of  said  division 
transferred  to  Mrs.  Bozeman  14^  shares  of 
stock  of  the  Birmingham  Trust  &  Savings 
Company,  a  corporation  of  Alabama,  herein- 
after referred  to  as  the  Birmingham  Trust 
Company.  This  stock  remained  in  the  con- 
trol and  possession  of  Mrs.  Bozeman  till 
her  death,  and  she  received  the  dividends 
thereof.  She  became  insane  about  the  year 
1895,  and  the  New  York  Trust  Company  be- 
came her  guardian  or  committee  of  her  prop- 
erty, and  later  sold  the  one-half  share  for 
her  benefit  The  remaining  14  shares  are 
still  on  hand,  and  have  been  issued  in  the 
names  of  John  O.  and  W.  S.  McHenry.  The 
Blyton  Land  Company,  prior  to  March,  1888, 
owned  $200,000  of  the  capital  stock  of  the 
Birmingham  Trust  Company,  having  acquired 
the  same  as  an  original  subscriber  to  the 
stock ;  and  in  March,  18S8,  the  Elyton  Land 
Company,  wishing  to  make  a  distribution  of 
its  assets  among  its  stockholders,  distributed 
to  each  of  them  one  share  of  the  capital  stock 
in  the  Birmingham  Trust  Company  for  each 
share  of  stock  held  by  the  subscriber  in  the 
I^lyton  Land  Company,  and  Mrs.  Bozeman 
received  as  her  portion  of  the  distribution  of 
the  assets  of  the  Elytcm  Land  Company  the 
14%  shares  of  the  capital  stock  of  the  Birm- 
ingham Trust  Company;  and  it  is  alleged 
that  said  distribution  by  the  Elyton  Land 
Company  was  a  division  of  the  corpns  of  the 
estate  of  said  company  among  the  share- 
bblders.  It  Is  further  alleged  that  by  suc- 
cessive reorganizations  substitution  for  the 
original  stock  in  the  Elyton  Land  Company 
has  been  made  by  stock  in  what  is  now  called 
the  Birmingham  Realty  Company,  137  shares 
having  been  Issued  to  Mrs.  Bozeman  therein 
as  representing  her  interest  in  the  company 
reorganized.  Said  137  shares  have  been  like- 
wise in  her  possession  or  that  of  her  guard- 
Ian  for  her  tUl  her  death,  and  she  received 
the  dividends  therefrom.  Since  her  death 
the  stock  has  been  transferred  into  the  names 
of  John  O.  and  W.  S.  McHenry. 

The  Elyton  Land  Company  made  a  distribu- 
tion of  its  assete  in  the  year  1887  or  1888, 
by  issuing  to  its  stockholders  6  per  cent 
bonds,  said  company  owning  as  a  part  of  its 
assets  a  large  amount  of  purchase-money 
notes  representing  the  sale  of  real  estate 
owned  by  said  company,  and  said  bonds  were 
secured  by  bonds  issued  against  the  pur- 
chase-money notes  referred  to.  When  said 
iionds  became  due  the  company  defaulted  in 
the  payment  of  the  same  about  the  year  1885, 


and  in  order  to  meet  said  payment  "the  Ely- 
ton  Land  Company  was  reorganized  into  the 
Elyton  Company,  said  Elyton  Company  re- 
ceiving all  the  assets  of  the  Elyton  [Land] 
Company,"  and  said  Elyton  Company  issued 
10  shares  of  its  own  stock  for  every  one 
share  of  the  Elyton  Land  Company  to  each 
stockholder  in  the  last-named  company,  and 
substituted  its  own  bonds  at  5  per  cent  in 
place  of  and  to  retire  the  bonds  of  the 
Elyton  Land  Company.  The  Elyton  Com- 
pany defaulted  in  the  payment  of  its  bonds 
that  were  issued  in  substitution  of  the 
Elyton  Land  Company,  and  said  Elyton 
Company  reorganized  into  the  Birming- 
ham Realty  Company,  a  corporation,  said 
Birmingham  Realty  Company  taking  over  the 
assets  of  the  Elyton  Company  and  issuing  to 
the  stockholders  of  the  Elyton  C<xnpany  its 
own  stock  and  bonds  in  substitution  of  the 
stock  and  bonds  held  by  the  stockholders  in 
the  Elyton  Company.  Mrs.  Bozeman  re- 
ceived, in  substitution  for  the  stocks  and 
bonds  held  in  the  Elyton  Company,  137 
shares  of  common  stock  of  the  par  value  of 
$100,  78  shares  of  preferred  stock  of  the  par 
value  of  $100,  and  $7,000  of  5  per  cent  bonds 
of  the  Birmingham  Realty  Company.  This 
last  reorganization  occurred  on  February  8, 
1900. 

It  is  also  contended  that  the  14  shares  of 
stock  in   the  Birmingham  Trust  Company 
and  187  shares  of  stock  in  the  Birmingham 
Realty  Company  represent  the  corpus  of  the 
stock  of  the  Elyton  Land  Company  mentioned 
in  said  deed  of  1886,  set  forth  above,  and  are 
In  equity  impressed  with  the  same  limita- 
tions and  uses,  and  are  the  property  of  peti- 
tioners in  remainder  as  provided   in   said 
deed ;  that  the  estate  of  Mrs.  Marion  Boae- 
man  is  indebted  for  and  liable  for  petition- 
ers' interest  in  the  half  share  of  the  former 
stock  which  was  sold  as  aforesaid*  said  half 
share  being  of  the  present  value  of  $125; 
that  on  October  17, 1908,  the  New  York  Trust 
Company,   the  duly  authorized  and  acting 
committee  of  the  property  of  Marion    Mc- 
Henry Bozeman,  sold  the  78  shares  of  pre- 
ferred stock  in  the  Birmingham  Realty  Com- 
pany hereinbefore  referred  to^  and  received 
therefor  the  sum  of  $7,800,  and  likewise,  on 
August  15, 1904,  sold  the  bonds  of  said  Birm- 
ingham  Realty  Company  above  mentioned 
for  the  sum  of  $7,000 ;  that  said  New  York 
Trust  Company  reinvested  the  money  derived 
from  the  stocks  and  bonds  in  first  mortgagee, 
loan  certificates,  and  other  valuable  securi- 
ties, holding  and  treating  the  same  as  the 
principal  of  the  estate  of  said  Mrs.  Bozeman 
and  turning  over  to  the  committee  of  the 
property  for  the  support  of  said  Mrs.  Boae- 
man  the  income  therefrom;  that  after  b»r 
death  these  securities,  or  the  money  derived 
therefrom,  were  turned  over  to  the  dxily  ap- 
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pointed  adxninlstratora  of  fbe  estate  of  Mr& 
Bozeman,  to  wit,  W.  S.  and  John  G.  Mc- 
Henry;  that  the  funds  so  received  by  them 
were  in  law  and  In  fact  not  the  estate  of  Mrs. 
Bozeman,  but  were  controlled  by  and  subject 
to  the  limitations  of  the  deed  referred  to 
and  set  forth  above;  that  W.  S.  and  J,  6. 
McHenry,  In  absolute  disregard  of  the  limita- 
tions imposed  upon  said  securities,  under- 
took to  divide  the  same  among  themselves, 
and  after  the  death  of  W.  S.  McH^ry  his 
widow,  Mrs.  W.  S.  McHenry,  also  disregard- 
ed petitioners'  rights  in  said  property,  and 
J.  G.  McHenry  and  Mrs.  W.  S.  McHenry 
have  now  possession  and  omtrol  of  said  prop- 
erty and  are  undertaking  to  hold  the  same 
in  utter  disregard  of  petitioners^  remainder 
interest  thereunder  as  created  by  the  deed 
referred  to. 

Petitioners  show  that  it  is  the  duty  of  J. 
O.  and  Mrs.  McHenry  to  account  to  them  for 
said  sums  as  ranaindermen,  and  they  are 
liable  therefor  both  in  their  individual  ca- 
pacities and  as  administrator  and  adminis- 
tratrix, respectively,  of  the  estates  of  Mrs. 
Marion  McHenry  Bozeman  and  W.  &  Mc- 
Henry; that  the  Elyton  Land  Company  was 
the  sole  owner  of  the  entire  capital  stock  of 
the  Birmingham  Water  Company,  and  the 
Highland  Aveaue  &  Belt  Railroad,  of  Birm- 
ingham, Ala. ;  that  on  or  about  the  year  1887 
or  1888,  and  subsequently  to  1886,  said  Ely- 
ton  Land  Company  again  made  a  distribution 
of  some  of  its  assets,  by  turning  over  to 
its  stockholders  all  its  capital  stock  in  said 
<»mpanie8;  that  Marion  McHenry  Bozeman 
received  as  her  distributive  share  36  and  a 
fraction  shares  of  the  cai^tal  stock  of  the 
Birmingham  Water  Company  and  76  and  a 
fraction  sliares  of  the  capital  stock  in  the 
railroad  company  referred  to.  Said  shares 
of  stock  were  held  by  the  New  York  Trust 
Company,  as  committee  bf  the  property  of 
Mrs.  Bozeman,  until  "the day  of  Octo- 
ber, 18^^,"  at  which  time  the  same  was  sold, 
the  water  company's  stock  bringing  some- 
thing over  $8,000,  and  the  railroad  stock 
bringing  between  isOO  and  $400.  Said  stock 
was  treated  by  said  committee  as  corpus  of 
the  estate  of  Mrs.  Bozeman,  the  income 
thereof  being  used  for  her  support  and  main- 
tenance ;  the  proceeds  from  the  sale  thereof 
were  Invested  by  said  committee  of  the  prop- 
erty of  said  New  York  Trust  Company  in  oth- 
er securities,  such  as  stock,  bonds,  or  loan  cer- 
tificates, the  same  being  held  in  the  place  of 
tbe  <Mriglnal  stock,  and  after  the  death  of 
IfosL  Bozeman  th^  were  turned  over  to  J.  G. 
and  W.  S.  McHenry  as  administrators  of 
tbe  estate  of  Mrs.  Bozeman.  Said  substitut- 
ed securities  or  their  equivalent  in  cash,  are 
now  in  the  possession,  custody,  and  control 
of  the  defendants,  they  having  divided  the 
same  among  themselves,  and  claiming  title 
thereto  in  disregard  of   petitioners'  rights 


and  in  disregard  of  the  limitations  placed 
thereon  in  the  deed  set  forth  above.  Peti- 
tioners attach  to  their  petition  a  copy  of  the 
securities  at  the  time  of  the  death  of  Mrs. 
Bozeman  turned  over  to  the  said  adminis- 
trators. It  is  also  alleged  that  the  Birming- 
ham Bealty  Company,  the  successor  of  the 
Elyton  Land  Company  and  the  Eilyton  Com- 
pany, distributed,  between  November  8, 1908, 
and  May  20,  1918,  certain  "liquidation  divi- 
dends*' amounting  to  a  total  of  $3,562,  which 
the  petitioners  allege  was  a  part  of  the  cor- 
pus and  which  went  into  the  hands  of  the 
committee  of  the  property  of  Mrs.  Bozeman, 
who  treated  said  funds  as  a  corpus  of  her 
estate  and  not  as  income^  and  turned  it  over, 
upon  the  death  of  Mrs.  Bozeman,  to  the  de- 
fendant&  It  is  further  alleged  that  a  part 
of  the  assets  recdved  from  the  estate  of  Mrs. 
Bozeman  by  W.  S.  and  John  6.  McHenry,  a 
portion  of  whidi  had  been  divided  between 
them,  had  gone  into  the  hands  of  Mr&  W. 
S.  McHenry ;  that  this  pr<H>erty  had  not  been 
kept  separate  by  her,  but  had  been  mingled 
with  other  property  that  she  had  received 
as  sole  heir  at  law  and  as  the  solexepres«[i- 
tatlve  of  her  deceased  husband. 

Mrs.  McHenry  demurred  to  this  petition, 
both  generally  and  specially  upon  numerous 
grounds.  It  is  unnecessary  to  set  forth  In 
detail  the  grounds  of  the  demurrer.  The 
rulings  made  in  the  opinion  substantially  cov- 
er than.  Mrs.  McHenry  also  filed  her  plea 
and  answer,  admitting  certain  of  the  facts 
alleged  in  the  petition,  and  denying  others. 
The  demurrers  were  overruled  by  the  court, 
to  which  ruling  the  defendant  excepted.  Evi- 
dence was  submitted  upon  the  Issues  made 
by  the  pleadings,  and  the  case  was  submitted 
to  the  court  upon  the  law  and  facts  without 
the  Intervention  of  a  Jury.  After  holding 
the  case  for  consideration,  the  court  ren- 
dered a  Judgment,  which  was  in  favor  of  the 
plaintiffs  for  most  of  the  material  issues  in 
the  case,  and  the  defendant  Mrs.  W.  8.  Mc- 
Henry excepted. 

Maddox  ft  Doyal,  of  Rome,  and  R.  J.  Ba- 
con, of  Baconton,  for  plaintiff  in  error. 

King  &  Spalding  and  Spalding,  MacDou- 
gald  ft  Sibley,  all  of  Atlanta,  for  defendants 
In  error. 


BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  first  ground  of  the  de- 
murrer filed  by  Mrs.  W.  S.  McHoiry  raises 
the  question  as  to  whether  the  superior  court 
of  Morgan  county  had  Jurisdiction  of  the  de- 
fendant, the  demurrant  contending  that  she 
was  improperly  sued  In  that  county.  This 
ground  of  the  demurrer  was  properly  over- 
ruled. The  plaintiffs  are  asserting  a  common 
right  against  both  defendants;  that  is,  the 
right  of  the  remaindermen  to  have  their  in- 
terest declared  in  the  described  property  and 
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to  have  the  property  protected  against  waste. 
Section  5417  of  the  Civil  Code  provides  that— 


<ti 


'Generally  all  perBons  interested  in  the  liti- 
gation should  be  parties  to  proceedings  for 
equitable   relief.*' 

And  section  5419  declares  that — 

"Where  tbere  is  one  common  right  to  be 
established  by  or  against  several,  and  one  is 
asserting  the  right  against  many,  or  many 
against  one,  equity  will  determine  the  whole 
matter  in  one  action/' 

While  the  case  of  Conley  v.  Buck,  100  Ga. 
187,  28  S.  E.  97,  is  itself  based  upon  a  differ- 
ent state  of  facts  from  those  involved  here, 
the  discussion  in  that  case  of  the  question  of 
multifariousness  and  the  authorities  there 
cited  illustrate  and  justify  the  ruling  which 
we  have  made,  and  render  a  discussion  and 
citation  of  authorities  unnecessary.  See,  al- 
so, the  case  of  Blaisdell  v.  Bohr,  68  Ga.  56. 
As  substantial  relief  was  prayed  against  one 
of  the  defendants  residing  in  the  county 
where  the  suit  was  brought,  the  court  of  that 
county  had  Jurisdiction  also  of  the  codef end- 
ant. 

[2]  2.  The  ground  of  the  demurrer  raising 
the  question  as  to  the  character  of  the  writ- 
ten document  which  is  the  basis  of  the  suit, 
the  demurrant  contending  that  it  was  testa- 
mentary In  character  and  not  shown  to  have 
been  probated  as  required  by  law,  was  also 
properly  overruled.  The  instrument  in  ques- 
tion employs  the  language  of  a  deed.  It  is 
recited  that  the  grantor  doth  by  the  instru- 
ment "give,  grant  and  convey"  to  the  named 
grantees  certain  property;  and  it  is  also  de- 
clared that — 

"In  making  this  conveyance  it  is  agreed  by 
the  said  Marion  McHenry  [the  grantor]  and 
her  said  two  brothers  [the  grantees  J  that  she 
hereby  reserves  to  herself  the  full  and  absolute 
right  to  use,  receive,  and  appropriate  all  divi- 
dends that  may  be  declared  during  her  life 
upon  the  12%  shares  of  said  stock  [the  prop- 
erty conveyed]  in  the  same  manner  as  she  has 
heretofore  done." 

Elaborate  argument  is  entirely  unnecessa- 
ry to  show  that  the  very  material  provision, 
the  reservation  of  the  right  to  receive  and 
use  the  dividends  during  the  life  of  the  gran- 
tor, is  entirely  inconsistent  with  the  idea  that 
the  instrument  is  testamentary  in  character. 
Other  features  of  the  instrument  might  also 
he  pointed  out  which  bear  out  the  conclusion 
here  reached,  hut  we  think  that  unnecessary. 

[3]  3.  The  grantees  in  this  deed  are  estop- 
ped from  denying,  as  against  the  remainder- 
men, that  the  instrument  was  operative  as  a 
deed,  on  the  ground  that  it  conveyed  a  mere 
contingency  and  there  is  no  provision  as  to 
the  disposition  of  the  property  in  case  of  the 
failure  of  the  contingency  contemplated. 
The  deed  itself  was  found  among  the  papers, 
as  the  demurrant  admits,  of  her  husband,  of 
whom  she  Is  the  sole  heir ;  and  there  are  al- 


legations to  show  that  he  at  the  time  of  his 
death  was  in  possession  of  at  least  a  part  of 
the  property  conveyed  by  this  deed;  that 
there  was  acceptance  by  the  life  tenants  of 
the  interest  in  the  property  conveyed  by  the 
deed. 

[4]  4.  The  general  demurrer  was  properly 
overruled.  The  allegations  of  the  petition 
show  an  interest  in  the  remaindermen  in  at 
least  a  part  of  the  property  in  controversy, 
which  entitles  them  to  the  protection  sought; 
and  the  allegations  of  the  petition  as  amend- 
ed are  not  open  to  the  exception  made  in  the 
special  demurrers,  that  they  are  vague,  un- 
certain, and  insufficient.  The  character  of 
the  property,  the  way  in  which  it  was  chang- 
ed by  substitution  for  other  shares  of  stock 
than  those  which  were  originally  held,  and 
the  reorganizations  of  companies  whldi  is- 
sued the  shares  of  stock,  the  issuance  of 
bonds,  etc.,  and  all  the  other  material  Inci- 
dents in  the  history  of  the  property  sought  to 
be  impressed  with  the  trust,  are  set  forth 
with  sufficient  clearness  and  exactness  to 
enable  the  parties  defendant  and  the  court  to 
clearly  understand  the  character  of  the  prop- 
erty involved  and  the  rights  which  the  peti- 
tioners in  the  case  insist  that  they  have  in 
the  property.  It  may  be  that  there  are  cer- 
tain allegations,  wherein  certain  claims  are 
made  in  regard  to  the  property,  that  are  mere 
conclusions  of  the  pleader  and  not  statements 
of  facts;  but  they  are  not  of  such  materiality 
or  weight  as  to  require  a  reversal  of  the  judg- 
ment because  of  the  court's  refusal  to  strike 
those  conclusions,  and  in  most  cases  where 
these  conclusions  are  stated  as  a  part  of  the 
pleadings  they  aid  in  making  clearer  the 
plaintiffs'  contentions  as  to  the  rights  which 
they  pray  the  court  to  have  ascertained  and 
settled. 

[S]  5.  The  property  which  was  conveyed  by 
the  deed  which  we  have  heretofore  consider- 
ed, was,  as  we  have  seen,  12%  shares  of  the 
stock  of  the  Elyton  Land  Company,  standing 
at  the  time  of  the  execution  of  the  deed  in 
the  name  of  the  grantor,  Mrs.  Bozeman,  on 
the  books  of  the  company.  Of  this  property, 
the  shares  of  stock,  W.  S.  and  John  G.  Mc- 
Henry (Mrs.  Bozeman  having  died  in  1917, 
without  leaving  a  child)  became  the  life  ten- 
ants, and  John  Q.  became  the  sole  life  tenant 
upon  the  death  of  his  brother,  W.  S.  Mc- 
Henry, leaving  no  child.  The  rights  of  the 
life  tenant  in  the  property  are  fixed  and  de- 
fined by  our  statute,  which  declares: 

''The  natural  increase  of  the  property  belongs 
to  the  tenant  for  life.  Any  extraordinary  ac- 
cumulation of  the  corpus— such  as  issue  of  new 
stock  upon  the  share  of  an  incorporated  or 
joint-stock  company — attaches  to  the  corpus 
and  goes  with  it  to  the  remainderman."  Civil 
Code,  §  3667. 

Had  the  property  conveyed  by  the  deed 
remained  in  its  original  form,  many  of  the 


Ga.) 


MoHENRY  V.  MoHENRT 
(108  B.B.) 


627 


questions  presented  in  this  record  conld  not 
bave  arisen;  but  it  did  not  The  Elyton 
Land  Company  was  reorganized;  stock  in 
other  companies  was  substituted  wholly  or 
in  part  for  the  original  shares  of  stock.  Di- 
Tisions  and  distributions  of  funds  arising 
from  the  assets  of  the  corporation  were  made. 
Some  of  these  distributions  were  unquestion- 
ably dividends  paid  oyer  to  and  enjoyed  by 
the  gi'antor  in  the  deed  under  the  rights  pre- 
served in  that  instrument.  Other  distribu- 
tions were  made  about  which  there  is  a  con- 
test here  as  to  whether  they  were  really  divi- 
dends or  a  distribution  of  the  corpus  of  the 
estate  of  the  corporation.  The  correct  de- 
cision of  these  questions  depends  upon  an 
application,  of  the  law  to  the  facts  in  the 
case.  l%ie  law  constituting  the  rule  under 
which  the  question  as  to  whether  certain  por- 
tions of  the  property  in  controversy  should 
be  deemed  corpus  or  income  has  been  declar- 
ed in  this  state  by  a  decision  of  this  court 
In  the  case  of  Jackson  v.  Maddox,  136  Ga.  31, 
70  S.  E.  865,  Ann.  Gas.  1912B,  1216,  Chief 
Justice  Fish,  speaking  for  the  court,  said: 

'There  are  two  lines  of  authority  on  the  sub- 
ject of  whether  shares  so  issued  become  part 
of  the  corpus,  or  whether  they  rank  as  divi- 
dends and  belong  to  the  life  tenant  One  of 
these  lines  of  authority  will  be  found  illustrated 
by  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  Gibbons  v.  Mahon,  136  U.  S. 
549,  10  Sup.  Ct.  1057,  34  L.  Ed.  525,  and  of 
'  the  Supreme  Court  of  Massachusetts  in  Minot 
V.  Paine,  99  Mass.  101,  96  Am.  D.  705.  The 
other  line  may  be  represented  by  Earp's  Ap- 
peal, 28  Pa.  368;  Pritchard  v.  Nashville  Trust 
Co.,  96  Tenn.  472,  36  S.  W.  1064.  33  L.  It  A. 
856,  and  Hite  v.  Hite,  98  Ky.  257,  20  S.  W. 
778,  19  L.  K.  A.  173,  40  Am.  St.  R.  189.  When 
the  law  of  this  state  was  codified,  in  view  of 
the  older  English  cases  and  of  such  decisions 
as  had  then  been  made  in  America,  one  of  these 
lines  of  authority  had  to  be  selected  as  con- 
taining the  correct  rule.  The  codificrs  in  sub- 
stance selected  the  first  of  the  two  rules  men- 
tioned above.  As  formulated  in  the  present 
Code  (Civ.  Code  1910,  f  3667),  the  rule  is 
thus  stated:  'The  natural  increase  of  the 
property  belongs  to  the  tenant  for  life.  Any 
extraordinary  accumulation  of  the  corpus,  such 
as  an  issue  of  new  stock  upon  the  shares  of 
an  incorporated  or  joint-stock  company,  at- 
taches and  goes  with  it  to  the  remainderman.'  " 

In  brief,  it  is  here  declared  that  our  state 
by  the  statute  quoted  above  has  adopted 
what  is  known  as  the  Massachusetts  rule 
upon  the  subject  under  consideration.  What 
is  known  as  the  Mhssachusetts  rule  is  thus 
stated  in  14  Corpus  Juris,  831,  §  1260: 

''The  Massachusetts  courts  have  adopted  the 
rule  that  whether  a  dividend  is  to  be  regarded 
as  income,  and  as  such  the  property  of  the 
life  tenant,  or  as  capital  belonging  to  the  per- 
son entitled  to  the  remainder  interest  in  the 
stock,  is  to  be  determined  by  the  substance 
and  intent  of  the  action  of  the  corporation  in 
declaring  the  dividend;  in  other  words,  if  the 
action  of  the  corporation  manifests  an  inten-  i  the  bonds  should  be  distributed  as  divid^ida. 


tion,  80  far  as  it  is  concerned,  no  longer  to 
treat  its  surplus  profits  as  income,  but,  to  the 
extent  of  the  dividend,  as  a  part  of  its  per- 
manent capita],  the  dividend,  as  between  the 
life  tenant  and  the  remainderman,  is  to  be  con- 
sidered as  a  distribution  of  capital,  and  where 
the  effect  and  intent  of  the  declaration  is  a 
permanent  separation  of  its  surplus  profits,  to 
the  amount  of  the  dividend,  from  the  capital 
used  in  its  business,  it  is  to  be  considered,  as 
between  such  term  holders,  as  income.  The 
view  taken  by  the  Massachusetts  courts  has 
been  followed  in  a  number  of  jurisdictions;  and 
in  Georgia  the  substance  of  the  rule  has  been 
enacted  by  statute.  It  follows  that  where  tiiis 
rule  obtains,  regardless  of  the  time  the  profits 
out  of  which  they  are  made  accumulate  or 
were  earned,  all  stock  dividends  are  to  be  con- 
sidered as  capital  belonging  to  the  remainder- 
man, and  all  cash  dividends  are  to  be  regarded 
as  income  belonging  to  the  holder  of  the  life 
term.  However,  if  the  action  of  the  corpora- 
tion in  declaring  a  dividend  amounts  in  sub- 
stance to  a  declaration  of  a  stock  dividend,  its 
character  as  a  distribution  of  capital  is  not 
affected  by  the  fact  that  the  dividend  is  in  form 
a  cash  dividend.  But  the  fact  that  an  in- 
crease of  the  capital  stock  of  a  corporation  is 
voted  the  same  day  as  a  cash  dividend,  to 
which  increase  the  stockholder  is  entitled  to 
subscribe,  does  not  impress  the  .transaction  with 
the  character  of  a  stock  dividend,  if  the  stock- 
holder is  entitled  to  receive  his  dividend  and 
to  use  it  as  he  sees  fit,  and  is  at  liberty  to 
dispose  of  his  rights  to  subscribe  for  the  new 
stock.  And  a  dividend  made  payable  in 
stock  or  in  cash  at  the  option  of  the  stock- 
holder is  a  cash  dividend." 

And  we  think  that  the  court  in  rendering 
the  judgment  complained  of  here  was  right 
in  applying  the  rule  to  the  facts  in  this  case 
in  determining  the  rights  of  the  parties.  Un- 
der that  rule  the  suibstitution  of  other  stock 
and  the  distribution  of  such  substituted  stock 
to  the  holders  of  stock  in  the  Elyton  Land 
Company  in  designated,  proportions  brought 
the  substituted  stock  within  the  rule  here 
laid  down  and  made  it  a  part  of  the  corpus 
of  the  estate,  and  it  became  impressed  with 
tHe  trust  in  favor  of  the  remaindermen. 
Such  in  character  were  the  shares  of  stock  of 
the  Birmingham  Trust  &  Savings  Company, 
which  the  Elyton  Land  Company  held  and 
owned  and  in  March,  1888,  divided  among 
its  stockholders;  such,  also,  were  the  187 
shares  of  the  common  stodc  of  the  Birming- 
ham Bealty  Company  and  the  78  shares  of 
the  preferred  stock  of  that  company,  which 
through  successive  reorganizations  were  sub- 
stituted for  the  original  stock  of  the  Elyton 
Land  Company.  It  is  also  applicable  to  the 
distribution  of  the  capital  stock  of  the  High- 
land Avenue  &  Belt  Railroad  Company  and 
the  mortgage  bonds  of  the  Birmingham  Wa- 
terworks Company,  which  were  distributed  in 
the  proportions  designated  i^  the  resolution 
adopted  May  5,  1887.  In  this  resolution  it  is 
provided  that  the  stock  last  referred  to  and 
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The  recital  that  It  was  distributed  as  dlrl- 
dends  will  not  be  controlling  upon  the  court 
The  court  will  look  to  the  substance  of  It 
It  was  evidently  a  division  of  a  part  of  the 
corpus  of  the  corporation,  and  falls  within 
the  operation  of  the  rule  which  we  have 
pointed  out  The  same  Is  true  of  the  divi- 
dend declared  and  called  liquidation  divi- 
dends. And  there  are  other  Items  that  clear- 
ly fall  within  the  operation  of  this  rule, 
which  we  will  not  now  undertake  to  segregate 
and  point  out.  We  have  pointed  out  merely 
those  which  are  Incontrovertlbly  a  part  of 
the  corpus,  to  Illustrate  the  rule  which  we 
have  laid  down,  or,  rather,  which  we  have 
restated,  as  It  has  already  been  clearly  laid 
down.  All  of  the  items  in  the  accounting  and 
the  Question  as  to  whether  each  falls  under 
the  head  of  corpus  or  capital,  or  whether  it 
is  to  be  considered  as  dividends  and  income, 
can  be  taken  up  and  dealt  with  by  the  court 
below  on  Its  next  hearing;  as  we  feel  com- 
pelled to  reverse  the  judgment  of  the  court 
below  because  of  its  error  In  finding  and 
holding  that  the  "part  of  the  property  de- 
scribed In  the  pleadings  whldi  constitutes 
corpus  and  what  part  constitutes  income  Is 
really  settled  in  the  suit  between  the  New 
York  Trust  Company,  as  plainttff,  and  Wm. 
S,  and  John  G.  McHenry,  Individually  and 
as  administrators  of  the  estate  of  Mrs.  Boze- 
man."  No  decree  of  that  court  is  found  In 
this  record;  and,  If  It  were  there,  it  would 
not  be  binding  In  this  case.  The  plaintiffs  in 
this '  case  were  not  parties  to  that  suit 
There  are  many  items  in  the  return  made  by 
the  committee  of  the  property  of  Mrs.  Boze- 
man.  Some  of  these  are  designated  as  prin- 
cipal and  some  as  income.  Whether  all  of 
these  items  so  designated  as  principal  are  a 
part  of  the  corpus  of  the  estate  should  have 
been  adjudged  by  the  trial  court  under  the 
evidence  submitted,  and  the  proceeding  in 
the  New  York  Supreme  Court  should  not 
have  been  considered  as  finally  determining 
this  question.  As  to  certain  of  the  items  the 
finding  is  incontrovertlbly  right  as  we  have 
indicated  above.  But  as  to  certain  other 
items,  consisting  of  bonds  and  cash,  the  ques- 
tion should  have  been  determined  as  one  of 
fact  by  the  court  below,  and  this  court  can- 
not undertake  to  decide  it  And,  as  we  have 
said  above,  we  will  not  segregate  those  items 
about  whi<^  there  is  no  controversy,  so  as  to 
uphold  the  judgment  in  part  and  reverse  it 
as  to  the  remainder,  but  the  entire  account 
between  the  parties  diould  be  considered  as  a 
whole,  and  a  judgment  rendered  thereon  in 
accordance  with  the  rules  of  law  which  we 
have  stated  and  the  facts. 

[I]  6.  As  the  judgment  is  reversed  upon 
another  ground,  in  the  event  the  evidence  up- 
on the  next  trial  falls  to  show  that  Mrs.  W. 


W.  S.  McHenry,  then  she  cannot  be  proceeded 
against  as  the  administratrix  of  her  deceased 
husband,  and  the  suit  can  only  proceed 
against  her  upon  the  other  allegations  of 
her  being  the  widow  and  the  sole  heir  of  W. 
S.  McHenry,  togebier  with  the  allegations  of 
her  having  taken  charge  of  the  property. 

Judgment  reversed. 

All  the  Justices  concur. 


(152  Oa.  119) 

CITY  OF  ALBANY  v.  GEORGIA-ALABAMA 
POWER  CO.    (No.  2247.) 

(Supreme  Court  of  Georgia.    Sept  26»  1921.) 

(Syllalus  hy  the  Court.) 

1.  CorporatlODs  #=:>582— Conveyance  of  prop- 
erty, contracts,  etc.,  held  not  to  Import  ooi* 
solldatioA  or  merger. 

A  deed  executed  by  one  corporation  to  an- 
other, which  purports  to  convey  for  a  valua- 
ble cotsideration,  reciting  that  it  does  "grant, 
bargain,  sell,  and  convey  to  the  party  of  the 
second  part,  its  successors  and  assigns,"  all  of 
its  personal  property  and  realty,  "as  well  aa 
franchises,  contracts,  rights,  leases,  and  all  ac- 
counts receivable,"  does  not  import  consolida- 
tion or  merger  of  the  two  corporations,  but 
shows  a  sale  of  all  the  property  of  the  grantor 
to   the  grantee. 

2.  Electricity  ^s»4  —  Corporation  purohasiag 
property  held  not  boand  to  fulfill  terms  of 
oontract  of  grantor  oorporatloa. 

Under  the  facts  of  the  case  the  court  did 
not  err  in  holding  that  the  purchasing  corpo- 
ration was  not  bound  to  fulfill  the  terms  of 
the  original  contract  between  the  vendor  cor- 
poration and  the  munidpality  with  which  it 
had  a  contract  for  furnishing  electrio  power. 

3.  Electrloily  ^s»4  —  Corporation  parohaslng 
property  of  another  not  estopped  from  deny- 
ing It  wa»  bound  by  oontract  with  dty. 

Nor  did  the  court  err  in  holding  that  no 
estoppel  was  shown,  as  against  the  purchas- 
ing corporation,  from  denying  that  it  was 
bound  by  the  terms  of  the  original  'contract 
between  the  vendor  corporation  and  the  mu- 
nicipality, and  asserting  on  the  contrary  that 
if  it  was  bound  by  any  contract  it  was  the 
one  under  which  it  had  operated  from  the  time 
of  its  purchase,  under  the  deed  referred  to,  of 
the  property  of  the  first  corporation  up  to  the 
time   the  present  controversy  arose. 

4.  Appeal  and  error  «s»78l(l)— No  dismissal 
onless  oase  completely  moot. 

This  case  should  not  be  dismissed  on  the 
ground  that  the  questions  are  moot. 


Error    from    Superior    Oourt,    Dougberty 
Oounty;  W.  M.  Harrell,  Judge. 

Action  by  the  City  of  Albany  against  th& 
S.  McHenry  was  appointed  admbiistratrix  of  1  Georgia-Alabama    Power   Company.      Fnm 


^=s>For  oUier  eases  see  same  topic  and  KSY-NUMBSR  in  all  Key-Numbered  Digests  and  Indezea 
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Judgment  for  defendant,  plaintiff  brings  er- 
ror.   Affirmed. 

The  city  of  Albany,  plaintiff  in  the  court 
below,  by  its  petition  against  the  Georgia- 


**R.  P.  Hall,  Clerk,  Hon.  H.  A.  Tarver,  Mayor, 
Albany,  Ga.— Dear  Sir:  The  Albany  Power  & 
Manufacturing  Co.  hereby  agree  to  settle  with 
the  city  of  Albany  for  excess  power  on  basis 
of  56  H  P.  for  1908  and  60  H.  P.  for  1909, 
Alabaina  Power  Company,  sought  to  have  the  i  »»d.  ^«^  future  settlemenU  shall  be  made  on 


company  enjoined  f^om  cutting  off  the  elec* 
trie  current  or  power  which  it  was  alleged 
the  company  was  then  furnishing  the  dty, 
under  a  tontract,  for  the  operation  of  the 
city's  water  and  electric  light  and  power 
plant,  alleging  that  the  company  was  de- 
manding the  immediate  and  unconditional 
payment  in  full  of  a  bill  for  current,  the 
amount  of  which  was  greatly  in  excess  of 
what  the  city  was  authorized  to  pay,  under 
the  terms  of  the  alleged  contract;  and  that 
the  company  Intended  and  was  threatening  to 
cut  off  the  current  or  power  being  furnished 
the  city  if  the  entire  bill  was  not  paid :  the 
city  alleging  that  if  the  current  or  power  was 
cut  off  the  city*s  damage  would  be  irrepara- 
ble. The  company  filed  its  answer  at  the  in- 
terlocutory hearing,  and  contended  therein 
that  its  bill  was  correct,  and  offered  in  sup- 
port of  this  defense  an  allied  contract  be- 
tween the  city  of  Albany  and  the  Albany 
Power  dc  Manufacturing  Company,  which  the 
defendant  had  succeeded,  and  which  contract 
was  subsequent  to  the  original  contract  re- 
lied upon  by  the  dty,  and  was  contended  by 
the  Albany  Power  &  Manufacturing  Company 
to  have  modified  the  original  contract  The 
defendant  produced  this  alleged  subsequent 
contract  and  introduced  the  same  In  evidence 
The  dty,  by  demurrer  and  objection  to  its 
admission  in  evidence,  attacked  the  validity 
of  this  alleged  subsequent  contract,  on  vari- 
ous grounds.  The  court  admitted  the  same  in 
evidence.  The  original  contract  between  the 
Albany  Power  &  Manufacturing  Company 
(her^nafter  referred  to  as  the  Albany  Power 
Company)  and  the  dty  of  Albany,  and  which 
is  hereinafter  referred  to  as  the  original  con- 
tract, or  the  contract  of  1904,  embraces  an 
agreement  that  upon  the  terms  stated  in  the 
contract  the  Albany  Power  Company  should 
furnish  for  a  period  of  17  years  electrical 
power  in  a'  stipulated  minimum  amount  to 
the  munidpality ;  and  the  contract  also  stip- 
ulates for  the  furnishing  of  additional  power, 
and  the  rates  at  which  this  additional  power 
was  to  be  furnished.  It  is  further  agreed 
that  the  contract  should  be  for  a  term  of  17 
years  and  become  effective  as  soon  as  the 
power  plant  was  installed  and  the  company 
was  in  a  position  to  furnish  the  power  there- 
in contracted  for,  not  later  than  October  1, 
1905;  also,  that  the  contract  should  be  ant- 
thorized  at  an  Section  by  the  qualified  voters 
of  the  dty  of  Albany,  as  required  by  the 
Constitution  of  the  state.  Subsequentty,  in 
tlie  year  1909,  the  Albany  Power  Company 
addressed  the  following  communication  to 
the  city: 


basis  of  the  average  peals  load  above  300  H. 
P.  The  fire  load  coming  on  during  the  peak 
shall  not  be  considered  by  the  Power  Co..  but 
under  such  conditions  the  dty  agrees  to  throw 
off  all  power  possible,  so  as  to  reduce  it  to 
the  minimum.  It  is  also  understood  and 
agreed  that  the  city  will  come  off  of  all  mo- 
tors which  they  are  now  operating  in  the  dty, 
and  not  to  take  on  any  more  motors.  Albany 
Power  &  Manufacturing  Co.,  by  Smith  D. 
Pickett,  President.'* 

The  dty  of  Albany  took  action  ux>on  this 
communication,  as  shown  by  the  following 
extracts  from  the  minutes: 

'^Albany,  Ga.,  Dec  20th,  1909.  Regular 
meeting  adjourned  from  regular  meeting  on 
14th  day  of  December,  1909.  Present— Mayor 
Tarver,  Aldermen  Kalmon,  Jones,  Ehrlich,  and 
Sterne.  Absent— Aldermen  Vason  and  Raw- 
lins. Mayor  Tarver  stated  that  the  Albany 
Power  &  Manufacturing  Company  had  agreed 
to  settle  with  the  dty  of  Albany  for  excess 
power  on  basis  of  56  H.  P.  for  1908  and  60 
H.  P.  for  1909,  and  that  future  settlements 
shall  be  made  on  basis  of  the  average  peak 
load  above  300  H.  P.  The  fire  load  coming 
on  during  the  peak  shall  not  be  considered  by 
the  power  company,  but  under  such  conditions 
the  dty  shaU  throw  off  all  power  possible  so 
as  to  reduce  it  to  the  minimum,  and  the  dty 
to  agree  to  cut  off  all  motors  which  they  are 
now  operating  in  the  dty  and  not  to  take  on 
any  more.  On  motion  the  agreement  was  ac- 
cepted by  council,  and  the  mayor  was  request- 
ed to  have  it  drawn  up  in  writing.  No  oth- 
er business,  council  adjourned.  Y.  C.  Bust, 
Clerk." 

After  hearing  the  case  the  court  passed  an 
interlocutory  order  denying  the  injunction, 
on  the  ground  that  it  had  not  been  shown 
that  the  contract  relied  upon  by  the  dty  was 
binding  on  the  defendant,  as  the  original  con- 
tract was  between  the  dty  and  a  former  com- 
pany, to  wit,  the  defendant's  predecessor  in 
title,  and  no  legal  merger  of  this  former 
company  and  the  defendant  company  had 
been  shown.  To  this  order  or  Judgment  the 
dty  excepted. 

Pope  &  Bennet,  and  James  Tift  Mann,  all 
of  Albany,  for  plaintiff  in  error. 

Milner  &  rarkas,  of  Albany,  and  Robt.  C. 
&  Philip  H.  Alston,  of  Atlanta,  for  defendant 
in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  court  below  properly  held 
that  there  was  no  consolidation  or  merger  of 
the  two  corporations,  the  Albany  Power  k 
Manufacturing  Company  and  Georgia-Ala- 
bama Power  Company.  The  instrument  in 
writing  Introduced  in  the  case,  whereby  the 


108S.E.-M 


530 


108  SOUTHEASTERN  BEPORTEB 


(Oa. 


first-named  party  undert6ok  to  convey  all  of 
its  property,  that  is,  all  of  its  realty  and 
personalty,  contracts,  franchise,  etc^  was  a 
deed  of  conveyance.  It  is  evidence  of  a  sale, 
and  completed  the  sale  and  transfer  of  the 
property  of  the  Albany  Power  Company  to 
the  Georgia-Alabama  Power  Company. 
There  were  no  extraneous  facts  in  evidence 
that  required  the  trial  judge  hearing  this 
case  to  find  that  the  instrument  was  other 
than  what  it  purports  to  be,  a  deed  of  convey- 
ance ;  and  we  do  not  enter  upon  a  discussion 
of  the  question  as  to  whether  or  not  such  a 
conveyance  as  this  might  be  shown  to  be  a 
merger  and  consolidation  of  the  two  cor- 
porations by  aliunde  evidence  tending  to 
show  that  tiie  grantee  of  the  deed  actually 
absorbed  the  grantor,  or  that  the  two  were 
fused  into  a  complete  union.  In  so  far  as  the 
evidence  in  this  case  shows,  the  Albany  Pow- 
er Company  still  maintains  its  corporate  en- 
tity. In  the  case  of  State  v.  Atlantic  &  Qulf 
R.  Co.,  00  Oa.  268,  it  is  said  by  this  court  that 
there  may  be  a  merger  or  consolidation  of 
corporations  in  the  following  ways: 

"First,  by  merger,  or  the  extinction  of  one 
corporation,  and  the  absorption  of  its  stods, 
assets,  etc.,  by  the  other.  •  •  ♦  Second,  by 
coalescence,  or  the  vital  union  of  the  two  cor- 
porations, neither  being  extinguished,  but  their 
existence  becoming  joint  and  ceasing  to  be 
several.  [Chief  Justice  Bleckley,  delivering 
the  opinion,  said  that  there  may  be  examples 
of  this  last  mode,  but  he  was  unable  at  the 
time  to  cite  any.]  Third,  by  vital  succession, 
or  the  extinction  of  both  original  corporations 
and  the  oreation  of  a  new  one." 

We  do  not  think  that  under  the  rule  here 
stated  the  present  case  falls  under  any  one 
of  the  thr^  ways  in  which  a  merger  or  con- 
solidation of  two  corporations  can  be  accom- 
plished; and  especially  do  we  so  conclude 
from  the  decision  in  the  case  of  Hawkins  v. 
Central  of  Georgia  By.  Co.,  119  Ga.  159,  46 
S.  E.  82.    In  that  case  it  was  said: 

"Where  there  has  been  no  sale,  but  a  merg- 
er, and  no  provision  made  for  the  payment 
of  the  debts  of  the  absorbed  company,  the 
consolidated  corporation  is  liable  for  the  debts 
of  the  former,  at  least  to  the  extent  of  the 
value  of  the  property  received.  But  where 
there  has  been  a  lawful  and  absolute  sale  of  a 
railroad,  the  grantee  is  not  responsible  for 
the  existing  debts  of  the  grantor." 

The  character  of  the  transaction  In  the 
case  of  Hawkins  v.  B.  B.  Co.,  supra,  held  to 
be  a  sale  and  not  a  merger,  is  shown  by  the 
allegations  of  the  petition  and  the  portions  of 
the  deed  set  forth  in  the  petition  and  as  an 
exhibit  thereto.  The  petition  in  that  case  al- 
leged that  on  May  16,  1901,  the  Chattanooga 
Company  sold  to  the  Central  Company,  and 
made  a  deed  (a  copy  of  which  was  attached 
as  an  exhibit)  conveying  to  it  all  of  the  rail- 
road, real  estate,  personal  property,  rights. 


f  privileges,  and  franchises  of,  or  belonging  to^ 
or  thereafter  to  be  acquired  by,  the  Chatta- 
nooga Company;  the  consideration,  accord- 
ing to  the  recitals  in  the  deed,  being  $1,300,- 
000  to  60-year  4  per  cent,  gold  bonds  of  the 
Central  Company,  "the  assumption  by  the 
Central  Company  of  the  current  liabilities  of 
the  Chattanooga  Company,"  and  the  payment 
of  $5  in  cash.  It  appears  from  the  deed  that 
the  sale  was  made  subject  to  mortgages  for 
$2,743,000  on  the  property  of  the  Chattanooga 
Company.    It  was  alleged: 

That  "petitioner's  daim  for  damages,  under 
said  deed  and  the  agreement  of  consolidation 
in  pursuance  of  which  it  was  made,  is  covered 
in  said  deed,  and  *  ^  *  the  Central  Bail- 
way  Company  is  directly  liable  to  him  for  dam- 
ages;" that  "after  said  deed  was  made  and 
delivered  the  Central  Company  took  posses- 
sion of  said  Chattanooga  Company's  entire 
Une  of  railway,''  and  of  all  its  assets,  both  real 
and  personal,  "and  took  over  also  all  the  fran- 
chises of  said  Chattanooga  Company,  and  are 
now  in  possession  of  the  same,  operating  said 
line  of  railway;"  that  "said  Chattanooga  Com- 
pany has  gone  out  of  existence;  it  has  no  line 
of  railroad,  no  visible  property  of  any  kind, 
and  has  ceased  to  do  business,  having  yield- 
ed up  to  the  Central  Company  all  its  property, 
franchises,  and  rights,  and  it  has  no  organ- 
ization, no  oflScers  or  agents,  in  the  state  of 
Georgia  or  elsewhere,  so  far  as  petitioner  can 
find  out,  or  so  far  as  he  is  advised  and  be- 
lieves." 

The  defendant  filed  a  'demurrer,  and  this 
was  sustained.  In  the  opinion  which  affirm- 
ed the  judgment  of  the  court  below  it  was 
said: 

"It  was  held  (102  Ga.  443)  that  'where  a 
consolidation  actually  takes  place  between  two 
companies  under  a  written  contract  providing 
for  the  absorption  of  the  one  by  the  other,  but 
making  no  provision  for  liabilities  against  the 
company  which  goes  out  of  existence,  these 
liabilities  by  operation  of  law  become  binding 
upon  the  new  company  to  the  extent  of  the 
assets  of  the  absorbed  company,  or  to  the  ex- 
tent of  the  latter's  ability  to  perform  the 
contracts  out  of  which  such  liability  arose.' 
See,  also,  Morrison  v.  American  Snuff  Co.,  79 
Miss.  698»  and  note  in  89  Am.  St.  Bep.  598. 
But  this  is  not  such  a  case.  Here  there  was 
no  merger,  but  an  absolute  sale,  and  the  pur- 
chase price  was  paid.  There  is  no  sugges- 
tion of  any  fraud  or  attempt  to  hinder,  delay, 
or  defeat  the  creditors  of  the  Chattanooga 
Company;  no  allegation  that  the  price  paid 
was  less  than  the  value  of  the  property 
bought" 

Nimierous  other  cases  closely  analogous 
to  the  present  case  could  be  cited,  showing 
that  the  sale  by  the  Albany  Power  Company 
of  all  its  property  was  not  a  merger  of  that 
company  with  the  def aidant  in  this  case; 
but  we  deem  It  unnecessary.  See,  in  this  con- 
nection, 6  Thompson  on  Corp.  (2d  Ed.)  If 
0038,  0040,  0044,  6090,  6083,  and  cases  cited 
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tinder  these  sections;  10  Cyc.  308;  7  R.  G. 
L.  183 ;  also,  the  case  of  Vicksburg,  etc.,  Tel. 
Co.  V.  Citizens'  Tel.  Co.,  79  Miss.  341,  30 
South.  725,  80  Am.  St.  Bep.  656. 

[2]  2.  There  being  no  merger  or  consolida- 
tion of  the  companies,  the  trial  court  was 
right  in  holding  that  the  defendant  in  the 
case  was  not  bound  by  the  contract  originally 
entered  into  between  the  city  of  Albany  and 
the  Albany  Power  &  Manufacturing  Compa- 
ny, especially  under  the  facts  of  the  casa 
We  will  not  stop  to  discuss  whether  or  not, 
if  there  had  not  been  a  contract  between  the 
city  of  Albany  and  the  Albany  Power  Com- 
pany as  to  the  terms  upon  which  electrical 
power  was  to  be  furnished  subsequently  to 
the  original  contract  entered  into  between 
these  two  parties  in  the  year  1904,  the  Geor- 
gia-Afaibama  Power  Company  could  be  liable 
to  carry  out  the  terms  of  the  original  con- 
tmct  because  of  the  fact  that  under  the 
deed  of  conveyance  it  purchased  the  "con- 
tracts" of  the  Albany  Power  Company;  for 
there  was  a  modification  of  that  original  con- 
tract, or  an  attempted  modification  by  the 
subsequent  contract  entered  into  between  the 
mayor  and  couucll  and  the  Albany  Power 
Company.  Ehren  if  the  last  contract  between 
the  dty  and  the  power  company  was  not 
adopted  with  all  the  formalities  and  its  exe- 
cution attended  with  all  the  necessary  for- 
malities and  solemnities,  in  substance  it  was 
in  form  substantially  a  contract  between  the 
parties  and  somewhat  in  the  nature  of  an 
interpretation  and  modification  of  the  orig- 
inal contract,  and  was  treated  and  recognized 
by  both  parties  as  a  contract  for  several 
years  and  up  to  the  date  of  the  sale  effected 
by  the  execution  of  the  deed  hereinbefore  re- 
ferred to.  And  if  the  Georgia-Alabama  Pow- 
er Company  took  over  the  contracts  of  the  Al- 
bany Power  Company  under  such  circum- 
stances as  to  make  it  liable  under  the  terms 
of  those  contracts,  it  seems  dear  that  it 
would  be  bound  by  the  terms  of  the  contract 
as  the  two  parties  to  the  deed  understood 
them  to  be.  Even  where  there  is  a  difference 
of  Intention  between  the  parties  to  a  contract, 
the  meaning  placed  on  the  contract  by  one 
party  and  known  to  be  thus  understood  by 
the  other  party  at  the  time  shall  be  held  as 
the  true  meaning.  Civil  Code,  §  4267.  So 
far  as  concerns  the  present  case,  the  judge 
below  could  well  have  found,  if  indeed  he 
VW&3  not  compelled  to  find,  that  the  contract 
tor  the  furnishing  of  electric  power  to  the 
city,  which  the  Albany  Power  Company  sold 
and  the  Georgia-Alabama  Power  Company 
bought,  was  the  contract  as  modified  or  in- 
terpreted by  the  contract  of  1909. 

[3]  3.  Nor  did  the  court  below  err  in  hold- 
ixig  that  the  Georgia-Alabama  Power  Compa- 
ny is  not  estopped  from  denying  that  it  was 
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bound  to  continue  to  fulfill  the  contract,  on 
the  ground  that  it  had  furnished  power  under 
the  contract  for  a  number  of  years,  or  that 
it  had  thereby  adopted  and  ratified  the  con- 
tract and  was  therefore  bound  by  its  terms. 
The  judge  was  fully  authorized  to  find,  un- 
der the  evidence,  that  the  only  contract  the 
defendant  had  ratified  and  adopted  or  per- 
formed was  the  contract  of  1909;  and  that 
could  not  be  an  adoption  or  performance  ac- 
cording to  the  terms  of  the  original  contract. 

[4]  4.  The  motion  to  dismiss  on  the  ground 
that  the  questions  involved  are  moot  is  over- 
ruled, as  the  showing  that  the  questions  are 
moot  fails  to  show  that  they  are  complete- 
ly so. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(162  Qa.  141) 
MANION  V.  VARN  et  al.     (No.  2175.) 

(Supreme  Court  of  Georgia.     Sept.  27,  1921.) 

(Syllabus  by  the  Court,) 

1.  Injunction  <e==>28— 'Proceeding  for  registra- 
tion of  land  not  temporarily  enjoined  under 
allegation  that  debt  for  whioh  deed  was  giv- 
en was  discharged. 

A  proceeding  under  the  Land  Registration 
Act  (Georgia  Laws  1917,  p.  108)  should  not 
have  been  temporarily  enjoined  at  the  instance 
of  the  grantor  in  the  conveyance  under  which 
the  applicant  asserted  title  to  the  land,  for  the 
alleged  reason  that  such  instrument,  though  in 
form  a  warranty  deed,  was  given  to  secure  a 
debt  which  had  been  discharged,  because  the 
applicant  for  the  registration,  without  author- 
ity, had  appropriated  to  his  own  use  timber 
growing  on  the  land  of  value  exceeding  the 
amount  of  the  debt,  and  for  which,  as  was  al- 
leged, the  applicant  could  not  be  brought  to  an 
accounting  in  such  proceeding. 

2.  Injunction  ®=>2a— Issue  as  to  discharge  of 
debt  for  which  deed  was  given  raised  by  cross- 
action  In  suit  for  registration. 

Such  issue  could  be  raised  in  the  suit  for 
registration,  by  the  ffling  of  a  cross-action 
thereto  by  the  grantor  in  the  conveyance,  and 
the  title  registered  in  accordance  with  the  de- 
cision on  that  issue. 

Error  from  Superior  Court,  Lowndes 
County;  W.  B.  Thomas,  Judge. 

Action  between  Margaret  Manion  and  G. 
W.  Yarn  and  others.  From  the  Judgment, 
the  former  brings  error.     Affirmed. 

J.  P.  Knight,  of  Nashville,  and  H.  W.  Nel- 
son, of  Add,  for  plaintiff  in  error. 

Dan  R.  Bruce,  of  Valdosta,  for  defendants 
in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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<162  Ga.  167) 

8RIGHAM  et  al.  v.  MAYOR  AND  COUNCIL 
OF  CITY  OF  DUBLIN.     (No.  2285.) 

{Supreme  Court. of  Qeorg^ia.     Sept.  80,  1921.) 

(Syllabus  hy  the  Court,) 

t.  Hospitals  ^=»3  — ClKirter  authorized  ordi- 
nance preeorlbing  that  hospital  buildings  be 
constructed  of  nonlnflammable  material. 

Under  the  charter  granted  by  the  general 
assembly  to  the  city  of  Dublin  authority  was 
granted  to  the  mayor  and  aldermen  to  make 
and  establish  such  rules,  laws,  ordinances,  reg- 
ulations, and  orders  aa  may  to  them  seem  right 
and  proper,  respecting  all  and  every  such  mat- 
ter and  thing  whatsoever  '*that  may  be  by  them 
considered  necessary  or  proper  or  incident  to 
the  good  government  of  said  city,  and  to  the 
peace,  security,  health,  happiness,  welfare,  pro- 
tection, or  convenience  of  the  inhabitants  of 
said  dty,  and  for  preserving  the  peace,  good 
order,  and  dignity  of  said  government.**  They 
were  also  granted  therein  all  other  powers 
necessary  or  incident  to  municipal  government, 
not  in  conflict  with  any  other  special  power 
or  authority  given  said  city.  Acts  1910,  p.  622, 
S  6.  Held,  that  the  powers  above  expressed 
were  sufficient  to  authorize  the  mayor  and  al- 
dermen to  pass  an  ordinance  prescribing  that' 
buildings  to  be  used  for  hospital  purposes 
should  be  constructed  of  brick  or  other  non- 
inflammable  material.  This  ruling  is  not  in 
conflict  with  the  principle  repeatedly  laid  down 
by  this  court  that  the  powers  of  a  municipal 
corporation  in  this  state  are  limited  to  those 
expressly  granted  by  the  General  Assembly  or 
conferred  by  necessary  implication.  Peginis  ▼. 
Atlanta,  132  Ga.  302,  63  S.  E.  857.  35  L.  R.  A. 
(N.  S.)  716;  Blackman  Health  Resort  ▼.  At- 
lanta, 151  Ga.  — ,  107  S.  E.  525. 

2.  Hospitals  ^=»3— Ordinance  oonceming  con* 
•atruotlon  held  not  unreasonable. 

An  ordinance  of  the  dty  of  Dublin  declared: 
**That  from  and  after  the  passage  of  this  ordi- 
nance it  shall  be  unlawful  for  any  person,  firm, 
or  corporation  to  erect  or  cause  to  be  erected 
within  the  dty  limits  of  Dublin,  Ga.,  any  build- 
ing to  be  used  for  hospital  or  other  building  of 
like  character,  of  material  other  than  brick,  the 
same  to  be  erected  in  all  other  respects  as 
prescribed  by  the  building  laws  of  said  City 
of  Dublin."  Held,  th&t  this  ordinance  was  not 
void  on  the  ground  that  it  was  unreasonable. 
2  Dillon  on  Munidpal  Corporations  (5th  Ed.) 
I  698.  No  question  was  raised  as  to  the  con- 
stitutionality of  the  ordinance. 

3.  Municipal  oorporatlona  ^=s>60l— City  proper- 
ly refused  to  pormit  wood  additions  to  exist- 
ing bulliffing. 

Applying  the  foregoing  principles  to  the 
pleadings  and  the  evidence  in  the  case,  the  may- 
or and  coundl  of  the  city  of  Dublin  were  au- 
thorized to  decline  to  grant  the  permit  to  the 
petitioners  to  make  additions  to  an  existing 
building,  the  same  to  be  constructed  of  wood; 
and  the  judge  did  nOt  err  in  refusing  the  man- 
damus absolute. 

Gilbert,  J.,  dissenting. 


Error  from  Superior  Oour^  Laurens 
County;   J.  L.  Kent,  Judge. 

Application  by  W.  R.  Brlgham  and  others 
for  a  writ  of  mandamus  against  the  Mayor 
and  Coundl  of  the  City  of  Dublin.  From 
judgment  densrlng  the  writ,  plaintUfa  bring 
error.    Affirmed. 

Burdi  ft  Daley,  of  Dublin,  for  plaintlfEi  In 
error. 

T.  W.  Evans,  J.  S.  Adams,  and  R.  E2arl 
Camp,  all  of  Dublin,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justiceit  concur,  except  GILBERT.  J., 
dissentine.  and  Hltli,  J.»  absent. 


(152  Ga.  54) 

TURNER   V.    DUNCAN    et   aJ.    (Ne.   2158.) 
(Supreme  Court  of  Georgia.    Sept  14,  1021.) 

(SyUahus  hy  the  CourU) 

1.  Appeal  and  error  ^=»302 (3)— Ground  of 
motion  for  new  trial  oomplaining  of  refasal 
to  sustain  objeotioa  to  question  held  iaoon- 
plete  without  disdoslag  answer. 

A  ground  of  a  motion  for  new  trial  is  in- 
complete which  complains  of  a  refusal  to  aos- 
tain  an  objection  to  a  stated  question  pro- 
pounded to  a  witness,  but  does  not  disdoae  the 
substance  of  the  answer  made  by  the  witness. 

2.  Appeal  and  error  «=s>302(3)— <arouMl  <tf  ob- 
Jeotlon  must  be  stated  la  motion  for  new 
trial  to  present  question  for  review. 

A  ground  of  a  motion  for  new  trial  oom- 
plaining of  the  overruling  of  a  motion  to  rule 
out  certain  testimony  delivered  by\  witness, 
which  fails  to  state  the  ground  of  the  objec- 
tion that  was  urged  before  the  judge  for  ex- 
cluding the  evidence,  is  too  indefinite  to  pre- 
sent any  question  for  decision. 

3.  Justices  of  the  peace  ^=»I35(5)— Fl.  fa.  Is- 
sued by  Justice  held  properly  admitted  In 
evidence  In  trial  of  statutory  claim. 

On  the  trial  of  a  case  based  on  a  statotory 
claim  interposed  to  a  levy  on  land  by  a  con- 
stable under  a  fi.  fa.  issued  by  a  justice  of 
the  peace,  the  plaintiff  offered  in  evidence  the 
fi.  fa.,  which  contained  a  caption  in  which  was 
stated  the  names  of  the  plaintiff  and  of  the 
defendant,  following  which  was  the  direction: 
"To  any  lawful  constable  of  said  county,  greet- 
ing." Then  followed  the  command  to  levy  on 
a  sufficiency  of  the  property  of  *the  defendant 
above  named,"  etc  Beld,  that  it  was  not  er- 
ror to  admit  the  fi.  fa.  in  evidence  over  the 
objection  that,  while  the  name  of  the  defend- 
ant was  stated  in  the  caption,  it  was  not  again 
stated  in  the  body  of  the  fi.  fa. 

4.  Justloes  of  the  penoe  ^3»I35(5)— Fi.  fa. 
held  properiy  admitted  in  evidence  thongh 
clerk  did  not  make  entry  of  oonstable  in  exe^ 
outlon  dodket. 

In  the  Civil  Code  1910,  f  4767,  it  in  de- 
clared: '  "No  constable  shall  levy  on  any  land 
unless  there  is  no  personal  property  to  be 
found  sufficient  to  satisfy  the  debt,  which  fact 
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mast  appear  by  an  entry  on  the  execution  to 
be  levied  by  a  constable  of  the  county  where 
snch  execution  was  issued,  or  where  the  prop- 
erty to  be  levied  upon  may  be  found:  Pro- 
vided, that  the  defendant  shall  have  the  right 
in  all  cases  to  point  out  any  portion  of  bis 
property  in  his  possession  he  may  think  prop- 
er; and  should  he  point  out  land  to  be  levied 
upon,  the  above  entry  of  ^o  personal  prop- 
erty' may  be  omitted."  See,  also,  Civil  Code 
1910,  {  6034.  The  provisions  of  the  Civil 
Code  1910,  f  8321,  require  the  derk  of  the 
superior  court  of  each  county  to  keep  a  gen- 
eral execntion  docket  on  which  executions  is- 
suing from  the  several  courts  of  this  stato 
and  of  the  United  States  are  required  to  be 
entered  in  order  that  they  may  be  binding  as 
against  third  persons.  By  subdivision  4  of 
paragraph  6  of  section  4801,  it  is  made  the 
duty  of  the  derk  of  the  superior  court  to  keep 
an  execution  docket  which  shall  show  "the 
names  of  the  parties  and  their  attorneys,  date, 
the  time  returnable,  to  whom  and  when  deliv- 
ered, when  returned,  and  memoranda  of  all 
entries  on  the  original."  Heldf  construing 
together  the  several  provisions  above  men- 
tioned, the  requirement  in  section  4891  that 
the  clerk  shall  enter  upon  the  execution  docket 
all  entries  on  the  fi.  fa.  did  not  render  inad- 
missible in  evidence,  on  the  trial  of  a  claim 
case  as  described  in  the  first  note,  a  fi.  f&  is- 
sued from  a  justice's  court,  which  is  levied  by 
a  constable  upon  land  pointed  out  to  him  for 
the  purpose  of  levy  by  the  defendant  in  fi.  fa., 
who  was  found  in  possession  of  the  land,  al- 
though the  constable,  prior  to  levying  on  the 
land,  made  an  entry  on  the  fi.  fa.  to  the  effect 
that  he  had  made  diligent  search  for  personal 
property  of  the  defendant  and  could  find  no 
such  property  upon  which  to  levy  the  fi.  fa., 
and  such  entry  was  not  entered  by  the  clerk 
of  the  superior  court  upon  the  execntion 
docket. 


5.  Appeal  ami  error  9=»I050<I)— Evidenoe 
«=>273(2)— Dedarations  of  defendant  In  fl. 
fa.  in  daiffl  oase  admissible;  evidence  held 
not  preJucRcIat. 

In  a  claim  case  the  dedarations  of  the  de- 
fendant in  fi.  fa.  tending  to  show  the  char- 
acter of  his  possession  are  not  inadmissible 
upon  the  ground  that  the  dedarant  is  not  a 
party  to  the  case. 

(a)  Testimony  to  the  effect  that  the  defend- 
ant in  fi.  fa.,  while  residing  on  the  land  with 
his  wife  and  family,  declared,  at  a  trial  of  his 
son  under  charge  of  a  crime,  that  he  was 
worth  $2,000,  .was  of  doubtful  admissibility, 
but  of  such  slight  materiality  that  its  admis- 
sion would  not  require  the  grant  of  a  new 
triaL 

€.  Justices  of  the  peace  ^=» 1 35 (5)— Evidence 
by  dafmant  of  land  levied  on  hdd  not  sup- 
ported by  evldenoe. 
The  evidence  was  suffident  to  show  title 
ef  the  land  in  defendant  in  fi.  fa.;   and  there 
was  no  error  in  overruling  the  motion  to  dis- 
miss the  levy,  on  the  ground  that  the  plaintiff 
failed  to  make  out  a  prima  fade  case. 

7.  Jastices  of  the  peace  ^=9l35(2)— Defeot  In 
Jnstipe  court  summons  cured  by  Judgment. 

A  ground  of  the  motion  for  new  trial  (in 
so  far  as  it  presents  any  question  for  consid- 


the  court  erred  in  rejecting  a  copy  of  the 
original  summons  from  the  justice's  court  on 
which  one  of  the  fi.  fas.  was  based,  such  copy 
being  offered  in  evidence  by  the  claimant  for 
the  purpose  of  showing  that  the  amount  of  the 
plaintiff's  demand  was  not  specified  in  the 
original  summons  by  any  express  .allegation  or 
by  attaching  a  copy  of  the  note  sued  upon;  it 
being  contended  that  because  of  such  failure 
to  spedfy  the  amount  of  the  debt  the  judg- 
ment and  fi.  fa.  based  thereon  were  void. 
Even  if  the  copy  was  admissible,  it  would  not 
have  been  sufficient  to  show  that  the  judgment 
was  void.  The  defect  in  the  summcms  com- 
plained of  was  an  amendable  defect  and  was 
cured  by  the  judgment. 

8.  Appeal  and  error  «s»23l  (9)— Objection  to 
charge  held  Insufficient  to  raise  any  quee- 
tlon  for  decision. 

The  judge  charged  the  jury:  **That  a  hus: 
band  would  have  the  right  to  make  his  wife  a 
deed  to  any  part  of  his  property,  •  •  • 
provided  he  does  not  thereby  defraud  his  cred- 
itors, ♦  ♦  ♦  provided  he  is  not  indebted* 
don't  owe  any  debts  at  the  time,  no  judgments 
or  liens  against  him;  •  •  •  can't  do  it 
when  he  is  in  debt."  Error  was  assigned  on 
this  charge,  because:  (a)  "It  is  given  with- 
out qualification."  (b)  The  court  should  have 
charged  that  if  defendant  in  fi.  fa.  "did  not 
own  the  land  and  had  not  paid  ansrthing  on  it, 
and  that  his  wife  had  paid  all  of  the  purchase 
money  on  the  land,"  the  equitable  title  would 
have  been  in  daimant  and  the  jury  could  not 
find  a  verdict  against  her.  The  charge  was 
not  strictly  accurate,  but  the  critidsm  that 
the  charge  was  erroneous  because  "it  was 
given  without  qualification"  is  not  sufficiently 
definite  to  raise  any  question  for  decision.  In 
a  subsequent  portion  of  the  charge  the  judge 
instructed  the  jury  substantially  as  it  is  in- 
sisted by  the  second  criticism  that  he  should 
have  charged. 

9.  Justices  of  the  peace  «=» 1 35 (5)— Charge 
held  app4lcable  to  Issues  Involved  In  daim 
suit  to  property  levied  on. 

In  the  thirteenth  grotmd  of  the  motion  for 
new  trial  complaint  is  made  of  the  charge: 
"He  would  have  the  right  to  make  his  wife  the 
deed,  if  it  was  an  honest  transaction,  •  «  « 
even  though  she  didn't  pay  any  money,  if  by 
doing  so  he  didn't  deprive  himself  of  the  abil- 
ity to  pay  his  debts;  «  •  •  and  although  he 
may  become  indebted  afterwards  that  wouldn't 
be  a  transaction  as  would  defeat  the  deed. 
*  *  *  The  honesty  of  this  transaction  you 
are  to  look  to.  *  *  *  See  whether  she  paid 
the  money  or  he  paid  it.  *  *  *  If  she  paid 
it,  *  *  ♦  you  would  be  authorized  to  find 
the  property  not  subject.  If  you  believe  from 
the  evidence  that  he  •  •  •  paid  for  this 
land,  and  that  this  transaction  vras  fraudulent 
to  defraud  the  plaintiff,  *  *  *  you  should 
find  the  property  subject."  Tliis  charge  was 
applicable  to  the  issues  involved  in  the  case 
and  was  authorized  by  the  evidence.  There 
was  no  contention  that  it  did  not  state  correct 
prindples  of  law. 

10.  Appeal  and  error  ^=»843(2)— Qrounds  of 
motion  for  new  trial  not  considered  because 
merely  elaboratlve  of  general  grounds. 

Other  grounds  of  the  motion  for  new  trial 


eration)    is  without  merit  which  alleges   that  |  complained   that  the  verdict  was  contrary  to 

—  *''''  I   I       I.I  III  - -        .        , 

e=»For  other  cebm  see  same  topic  and  KBT-NUICBBR  in  all  Key-Numbered  Digests  and  radexes 
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certain  portions  of  the  charge  delivered  by  the 
court.  Such  grounds  are  merely  elaboratiye 
of  the  general  grounds  that  the  verdict  was 
contrary  to  law,  etc.,  and  do  not  require  sep- 
arate consideration.  The  evidence  was  suffi- 
cient to  support  the  verdict  finding  the  prop- 
erty subject,  and  there  was  no  error  in  refus- 
ing a  new  trial  on  any  of  the  grounds  taken. 

Error  from  Superior  Court,  Douglas  Coun- 
ty; F.  A.  Irwin,  Judge. 

Actions  by  N.  B.  and  J.  T.  Duncan  against 
C.  W.  Turner,  wherein  judgments  were  ren- 
dered for  plaintiffs  and  executions  levied 
upon  land,  and  S.  A.  Turner  interposed  a 
statutory  claim.  From  an  adverse  judg- 
ment, the  claimant  brings  error.    Affirmed. 

On  November  6, 1914,  a  judgment  was  ren- 
dered in  a  justice's  court,  for  $64.46  princi- 
pal, with  interest,  attorney's  fees,  and  costs 
of  court,  in  favor  of  N.  B.  and  J.  T.  Duncan 
against  C.  W.  Turner,  in  a  suit  upon  a  prom- 
issory note.  On  December  4,  1914,  another 
judgment  in  favor  of  the  same  plaintiffs  in 
a  similar  suit  against  the  same  defendant 
was  rendered  in  the  same  court  for  $90 
principal,  with  interest,  attorney's  fees,  and 
costs  of  court  Executions  were  duly  issued 
and  entered  on  the  general  execution  dock- 
et on  November  19,  and  December  17,  1914, 
respectively.  The  constable  of  the  district 
in  which  the  judgments  were  rendered  made 
entry  on  eadi  execution,  to  the  effect  that 
upon  diligent  search  no  personal  property 
of  the  defendant  could  be  found  on  which 
to  levy.  Subsequently  the  constable  levied 
both  executi<xis  on  the  same  tract  of  land. 
When  the  sheriff  of  the  county  was  about  to 
expose  the  land  to  sale,  Sarah  Ann  Turner, 
the  wife  of  defendant  in  execution,  inter- 
posed a  statutory  claim.  The  claim  was  re- 
turned by  the  sheriff  to  the  superior  court, 
where  an  issue  was  made,  and  the  trial  re- 
sulted in  a  verdict  finding  the  property  sub- 
ject The  claimant  made  a  motion  for  new 
trial,  which  was  overruled,  and  she  excepted. 
On  the  trial  the  plaintiff  introduced  both 
executions  with  entries  thereon,  as  above  in- 
dicated; and  tax  digests  of  the  county  for 
the  years  1910  to  1917,  inclusive,  showing  re- 
turns of  the  property  in  the  name  of  de- 
fendant Charles  W.  Turner ;  and  also  certain 
parol  evidence. 

One  of  plaintUTs  attorneys  testified  to  the 
following  effect:  At  the  time  of  the  levy 
the  defendant  was  in  possession  of  the  land, 
residing  thereon  with  his  family.  He  pur- 
chased the  land  in  1905  or  1906,  and  had 
been  in  continuous  actual  possession,  by  re- 
siding thereon  and  cultivating  the  land  for 
agricultural  purposes,  from  1908  until  the 
time  of  the  trial.  During  that  period  and 
both  before  and  after  *'this  litigation"  com- 
menced, he  offered  to  sell  the  property  for 
$1,200.  At  the  time  of  offering  to  sell  he  did 
not  make  any  statement  as  to  who  owned 
the  property,  though  in  one  instance  he  said 


"he  would  settle  this  matter  if  Mr.  Duncan 
would  buy  the  land.  p[]  told  him  he  mi^ht 
work  up  a  trade  with  my  son.  [He]  said  if  Mr. 
Duncan  would  buy  the  land  he  would  pay  it 
all.  But  he  wanted  to  sell  it  all  •  ♦  • 
and  get  away  from  here."  He  told  witness 
he  gave  $700  for  the  land.  Witness  could 
not  identify  a  note  dated  March  10,  1912, 
exhibited  to  him  while  on  cross-examinatlc»i 
by  claimant's  attorney,  as  a  note  on  which 
one  of  the  judgments  was  based;  witness 
explaining  that  he  was  not  employed  before 
the  judgments  were  rendered  and  had  never 
seen  the  notes.  Another  witness  for  the  plain- 
tiff was  the  constable,  who  gave  testimony  to 
the  following  effect:  Defendant  was  in  pot* 
session  of  the  land,  residing  on  it  with  his 
family  at  the  time  of  the  levy,  and  painted 
it  out  to  witness  as  his  property  for  the  pur- 
pose of  levy,  and  wait  with  him  to  the  at- 
torney for  the  plaintiff  to  m&ke  his  return. 
Defendant  had  been  in  possession  of  the  land 
for  several  years  prior  to  the  levy,  during 
which  time  he  and  the  several  members  of 
his  family,  including  the  claimant,  engaged 
in  the  usual  agricultural  work  on  the  land. 
Witness  did  not  know,  when  he  levied  on  the 
land,  that  claimant  held  any  deed  to  it  or 
claimed  title  or  possession  thereof.  The 
justice  of  the  peace  testified  for  the  plaintiff 
that  at  the  time  the  judgments  were  rendered 
both  the  claimant  and  defendant  were  pres- 
ent Witness  has  been  acquainted  with  G. 
W.  Turner  shice  1904  or  1905,  during  which 
time  he  has  lived  about  a  mile  away,  and  de- 
fendant has  lived  on  the  land  with  his  fam- 
ily; and  witness  does  not  know  of  defend- 
ant's claiming  any  other  land.  Witness  has 
seen  both  Mr.  and  Mrs.  Turner  working  In 
the  field  on  the  land.  O.  C.  Tyson,  who  was 
the  former  owner  of  the  land,  testified: 
Some  time  about  1905,  witness  sold  the  land 
to  defendant  for  $700,  receiving  seven  prom- 
issory notes  for  $100  each,  payable  succes- 
sively one  each  year  after  the  date  of  sale, 
and  giving  bond  for  title  to  the  purchaser. 
The  defendant  went  into  possession  at  the 
time  of  the  sale,  and  has  been  living  there 
ever  since.  Witness  sold  the  notes  to  S.  O. 
Fielder. 

The  claimant  introduced  evidence  as  fol- 
lows: (a)  A  copy  of  the  summons  on  which 
the  judgment  was  predicated,  (b)  A  deed 
from  O.  C.  Tyson  to  S.  O.  Fielder,  dated 
October  14,  1905,  on  consideration  of  $425. 
<c)  A  deed  from  S.  O.  Fielder  to  C.  W.  Tur- 
ner, dated  October  19,  1912.  (d)  A  warranty 
deed  from  C.  W.  Turner  to  dalmant,  dated 
October  19,  1912,  recorded  October  9,  1916^ 
and  expressing  a  consideration  of  $500. 
Claimant  as  a  witness  in  her  own  behalf 
testified: 

Defendant  bargained  for  the  land,  and  wit- 
ness furnished  $700  to  pay  for  it,  giving  the 
money  to  her  husband  to  pay  the  notes  as  they 
would  fall  dae  each  year:     "I  sent  cotton  hjr 
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him  to  sell,  except  what  I  borrowed  from  my ,  and   I    failed 


Bister  [Mrs.  Mary  O'Gonnell],  cotton  that  me 
SDd  the  children  made.  There  was  paid  from 
the  cotton  that  was  tnrned  oyer  to  him  $350; 
that  was  paid  out  of  the  cotton.  The  cotton 
was  mine  and  the  children's.  •  •  •  My  hus- 
band just  said  he  would  not  pay  for  it;  and 
me  and  him  had  a  right  smart  little  row,  and 
he  said  he  was  going  to  leave  me.  I  said: 
'60,  if  yon  go  for  that  I  have  moved 
around  with  you  as  much  as  I  am  going  to  on 
rented  land.'  He  says,  *If  you  do,  you  will 
pay  for  it  yourself.'  I  told  him  we  could;  we 
done  moat  of  the  work  anyhow.  He  got  his 
hat  and  started.  I  followed  him  a  piece,  and 
I  says:  *If  yon  go  you  can  just  go;  don't 
come  back  any  more;  can  stay  with  me  or 
go  if  you  please.'  He  set  down  a  while  and 
studied  about  it,  and  come  on  back  to  the 
house.  I  paid  $350  out  of  the  cotton  for  the 
land.  That  was  not  all  paid  at  one  time.  We 
took  up  the  notes  as  they  come  due,  a  hundred 
dollars  a  year.  I  got  money  from  no  one  else 
but  my  sister.  I  got  from  her  $350.  I  paid  it 
on  the  land.  That  paid  the  $700  that  I  am 
speaking  of." 

To  the  question,  "What  did  your  husband 
tell  you  and  the  children  about  paying  for 
the  land?"  the  witness  answered: 

''He  said  we  could  do  as  we  pleased  after 
he  come  back,  pay  for  it  or  let  it  alone;  he 
wouldn't  pay  any  out  on  it;  he  hadn't  paid 
none  and  wouldn't  have  anything  to  do  with 
it  I  told  him  if  he  would  stay  there  and  help 
me  we  would  swap  work,  what  time  he  worked 
there.  He  worked  for  Banks  &  Ck>.  a  right 
smart;  did  some  work.  Me  and  the  children 
worked  the  crop;  did  not  work  any  in  the 
cotton  patch,  oidy  what  he  swapped  in  there. 
We  hoed  for  him  in  the  com  to  get  him  to 
plow  for  us.  He  cultivated  a  com  patch  on 
the  place.  He  made  a  little  com  crop  every 
year.  I  swapped  with  him.  The  corn  crop  be- 
longed to  him.  He  claimed  it.  I  had  nothing 
to  do  with  the  corn  matter,  only  swapped 
work.  We  hoed  for  him,  and  he  would  plow 
some  in  the  cotton.  One  of  the  boys  plowed. 
He  would  plow  some.  When  he  got  through, 
wouldn't  have  anything  to  do  with  it;  just 
like  a  stranger,  just  lik^  anybody  else.  He 
said  he  didn't  care,  just  wanted  to  plow  some. 
*  *  *  The  deed  was  made  to  me  because  I 
paid  for  it,  or  furnished  the  money  that  paul 
for  it.  He  says,  *Tf  you  will  go  on  and  pay  for 
it  I  win  make  the  deed  to  it  to  you,  and  it 
win  be  yours.'  Wanted  him  to  do  that  so  he 
couldn't  never  trade  it.  He  was  sorter  bad 
about  trading,  making  sorter  bad  trades.  Told 
him  wanted  the  deed  made  to  me  so  he  couldn't 
trsde  it.  He  agreed  for  me  and  the  children 
to  make  the  cotton  on  it  and  have  the  proper- 
ty myself." 

On  crotMhexamination  witness  testified: 

"1  saw  deed  from  I^elder  to  Turner.  Mr. 
Tamer  [never]  turned  me  over  any  deed  be- 
sides this  one.  I  never  had  any  other.  The 
name  of  this  lady,  my  sister,  is  Mrs.  O'Oon- 
neU.  She  furnished  me  this  money  •  •  * 
along  at  different  times  when  I  needed  it  I 
don't  know  that  I  can  teU  yon  about  the  times.  I 
I  dop't  remember.     When  cotton  was  cheap  |  money. 
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a  payment  she  furnished  the 
money.  I  don't  know  what  year  it  was;  be- 
fore the  deed  was  made,  of  course.  •  •  • 
T  would  iret  about  $50  a  year.  ♦  ♦  •  i  think 
I  got  40  one  time.  I  remember  I  got  money 
several  times.  I  got  some  every  year,  because 
cotton  was  cheap  then." 

Mrs.  Mary  O'Ckinnell  testified: 

'1  let  her  have,  before  this  place  in  ques- 
tion was  finally  paid  for,  $350;  let  her  have 
it  at  one  time.  I  think  I  let  her  have  $40  at 
one  time,  but  I  would  have  to  look  over  the 
memorandum  to  teU  how  much.  When  she 
needed  money,  if  she  was  short  in  her  pay- 
ments, I  let  her  have  money,  helped  her  out 
whatever  it  took  to  take  up  a  note  each  year. 
I  helped  her  take  up  a  note  each  year.  I  know 
I  let  her  have  $350  to  pay  on  the  farm.  That 
is  the  land  in  dispute." 

a  W.  Tomer,  for  the  daimant,  testified: 

'*I  am  the  defendant  in  this  execution  here. 
My  wife  furnished  the  money  to  pay  for  the 
land.  A  portion  of  it  was  made  on  the  place. 
Her  and  her  children  made  it  Of  course,  I 
plowed  through  it  My  crop  was  tkie  com. 
*  *  *  I  paid  no  money  down  on  the  land  at 
first.  I  was  to  pay  for  it  $700.  I  executed 
notes  to  Tyson.  I  give  my  notes  to  Tyson.  I 
give  my  notes — ^these  notes  to  become  due 
each  year.  They  were  paid.  I  paid  the  money 
over  to  him  and  taken  up  the  notes.  My  wife 
deHvered  me  the  money.  •  •  •  When  a 
note  would  come  due,  she  would  give  me  the 
money,  and  went  and  paid  it  to  Tyson  or  Mr. 
Fielder;  paid  it  all  to  Fielder.  Q.  Here  is  a 
deed  to  the  land  that  Fielder  made  you  Octo- 
ber 19,  1912;  did  he  ever  deliver  you  this 
deed?  A.  Yes,  sir;  the  deed  that  I  made  to 
my  wife,  dated  19th  day  of  October,  1912,  the 
same  day.  Mr.  Hall,  J.  P.,  witnessed  both  ot 
these  deeds.  Q.  State  who  wrote  the  deed 
from  Fielder  to  you.  Do  you  remember  who 
wrote  it?  A.  Mr.  HaU  witnessed  the  deed. 
He  fixed  up  both  these  deeds  the  same  day  at 
ViUa  Rica.  As  soon  as  he  turned  me  over  the 
deed,  I  told  him  then  it  wasn't  made  as  I  in- 
tended for  it  to  be;  told  him  I  wanted  it  to  my 
wife.  Then  he  wrote  this  deed.  I  told  him  to 
make  another  one,  I  just  forgot  it  That  was 
from  me  to  my  wife.  He  signed  the  deed  and 
delivered  it  to  me.  I  taken  it  home  and  deliv- 
ered it  to  her,  my  wife.  I  haven't  had  no  in- 
terest in  that  land  since  then,  not  only  just  to 
live  in  it.  I  Uve  there  with  my  wife  and 
chfldren." 

On  cross-examination  the  witness  testified, 
among  other  things,  that  he  took  the  cotton 
away  and  sold  and  looked  after  it  generally; 
that  sometimes  his  wife  would  go  with  him ; 
and  that  he  sold  a  part  in  his  own  name  and 
a  part  in  his  wife's  name.  Testimony  by  the 
daughter  of  the  claimant  tended  to  corrobo- 
rate her  testimony  and  that  of  ber  husband 
and  sister,  already  quoted.  The  claimant 
further  testified  that  she  had  furnished  the 
money  to  pay  the  taxes  on  the  land  ever 
since  she  commenced  iMgring  the  purdiaBe 
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James  &  Bedgood,  of  Atlanta,  for  plaintiff 
in  error. 

D.  S.  Strickland  and  J.  H.  McLarty,  both 
of  DouglasYllle,  and  W.  H.  Swoflordt  of 
Winston,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  JuBtioes  concur. 


(152  6a.  100) 

PICKENS  V.  JACKSON.    (No.  2351.) 

(Supreme  Coart  of  Georgia.    Sept  24»  1921.) 

(Syllabus  by  the  Court.) 

1.  Trusts  <s=:>63%,  368— Implied  or  resultino 
trust  OB  land  purchased  by  agent. 

The  allegations  of  the  petition  show  that 
the  action  is  a  salt  by  a  principal  against  his 
agent,  to  enforce  an  implied  or  resulting  trust, 
for  an  accounting,  and  for  injunction,  and  are 
sufficient  to  sllege  a  cause  of  action. 

2.  Limitation  of  aotlons  ^=:»66(I0)— Does  not 
begin  to  run  against  prlnolpsl  until  repudia- 
tion or  settlement  of  sooounts. 

In  a  suit  for  an  sccounting  as  mentioned 
in  the  preceding  note,  the  statute  of  limita- 
tions does  not  begin  to  run  until  the  agent  has 
rendered  sn  account,  accompanied  by  sn  offer 
to  settle,  or  there  has  been  by  the  principal 
a  demand  for  settlement  and  a  refussl  by  the 
agent  to  pay,  or  there  has  been  an  express 
repudiation  of  the  agency,  or  until  there  has 
been  such  a  change  in  the  relations  of  the  par- 
ties as  would  warrant  the  inference  that  the 
confidential  agency  had  in  fact  ceased.  Teas- 
ley  y.  Bradley,  110  Ga.  407,  85  S.  E.  782,  78 
Am.  St  Rep.  118;  Gamer  ▼.  Lankford,  147 
Ga.  235,  98  S.  E.  411;  Ramsey  y.  Street  150 
Ga.  539,  1#4  S.  E.  222. 

Applying  the  rule  aboye  announced  to  the 
allegations  of  the  present  petition,  it  was  not 
open  to  demurrer  alleging  tiiat  plaintiff's  cause 
of  action,  or  any  portion  thereof,  was  barred 
by  the  statute  of  limitations,  or  that  the  same 
had  become  stale. 

3.  Judgment  ^3>5I8  —  Trusts  ^=s>366(3)  — 
Grantees  of  trustee  not  necessary  parties 
In  action  for  accounting;  petition  not  col- 
lateral attack  on  Judgment. 

The  petition  does  not  seek  to  cancel  any 
of  the  deeds,  nor  to  set  aside  either  of  the 
judgments  of  the  court  of  ordinary,  but  prays 
for  a  decree  of  a  court  of  equity  giying  to  the 
petitioner  the  benefit  of  all  of  the  deeds  and 
judgments,  and  requiring  an  accounting  of 
the  defendlant.  The  petition  thlcrefore  was 
not  subject  to  demurrer  on  the  ground  that 
the  grantees  in  the  deeds  were  not  made  par- 
ties, and  that  the  petition  as  amended  "col- 
laterally attacks  jadgments  and  sales  appar- 
eacOy  regular  In  all  other  respects." 

4.  Trusts  «s>368(3) ,  37 1  ( 1 , 4)— Petition  not 
sabjeot  to  demurrer  that  It  prayed  for  re- 
solssioii  without  restitution. 

The  petitioner  does  not  seek  rescission  of 
the  sales  of  land  in  part  or  as  a  whole,  and 


therefore  the  petition  was  not  subject  to  de- 
murrer on  the  ground  that  "the  petition 
seeks  to  ratify  in  part  and  reject  in  part 
while  rescission  without  restitution  cannot  be 
accomplished;  that  said  petition  fails  to  at* 
tack  the  yalidity  of  the  administrator's  deed  to 
T.  M.  Mann,  and  fails  to  allege  that  the  de- 
fendant has  any  part  of  the  purchase  price 
of  $10,300  therein  recited,  and  fails  to  ten- 
der back  to  the  said  purchaser  the  price  of 
$10300;  that  said  Mann  is  not  a  party  to 
said  suit,  and  so  long  as  the  administrator's 
deed  to  him  stands  said  transaction  cannot  be 
inquired  into." 


5.  Abatement    and   revival  ^=»52— Trusts 
365(3)— Not  barred  by  laches;    right  to  ao- 
oounting   survived. 

For  the  reasons  set  forth  in  the  second 
headnote,  the  cause  of  action  was  not  barred 
by  laches  daring  the  life  of  the  testatrix,  and 
the  soit  is  based  upon  a  diose  in  action  which 
surviyed  to  her  legal  representatiye. 


6.  Trusts  «=:»37i(l)-4>etition  held  to  soffi- 
olently  allege  oollusion  of  third  persoo  with 
defendant. 

Properly  construed,  the  petition  alleged 
that  the  defendant  Jackson,  procured  the 
services  of  T.  M.  Mann  to  be  a  "by-bidder^  at 
the  sale  of  the  land  by  the  administratrix,  os- 
tensibly, and  as  represented  by  Jackson,  that 
Mann  was  bidding  in  the  interest  of  the  es- 
tate, but  he  was  in  fact  acting  in  collusion  with 
Jackson,  in  the  interest  of  the  latter,  whose 
plan  was  to  absorb  the  estate  himself.  There- 
fore the  petition  is  not  demurrable  on  the 
ground  that  it  alleges  "that  T.  M.  Mann,  in  the 
event  the  property  was  not  bringing  its  fuD 
yalue,  *  *  *  could  bid  in  the  same  as  if 
purchasing  for  himself,  but  his  bid  would  be 
for  the  estate,"  while  in  paragraph  5  of  the 
plaintiff's  amendment  she  alleges  that  '^.  M. 
Mann  was  the  agent  and  servant  of  J.  B.  Jack- 
son, and  that  this  bid  was  intended  for  J.  B. 
Jackson." 

7.  Pleading  «=9248(  1 6)— Allegation  of  anend-^ 
ment  held  not  to  set  forth  new  oause  of  ae- 
tlon. 

The  allegation  in  the  amendment  to  the 
petition  that  the  testatrix  was  "old,  illiterate, 
without  business  experience,  and  easily  im- 
posed upon,"  was  not  subject  to  demurrer  on 
the  ground  that  "the  petition  sets  forth  a  new 
cause  of  action  in  alleging  that  Mrs.  McCra- 
vey  was  mentally  incompetent  to  manage  her 
property;  that  the  allegations  as  to  said  in- 
competency are,  besides,  too  general,  vague, 
and  indefinite." 

8.  Venue  «s»5(l)— Suit  ooncerning  land  held 
not  one  respecting  title  to  land. 

A  petition  that  seeks  a  final  accounting 
between  the  legal  representative  of  a  princi- 
pal and  the  agent  of  the  latter,  and  whi<A  con- 
tains a  prayer  that  such  agent  be  required,  by 
decree  of  court,  "to  turn  over  to  the  petition- 
er the  balance  of  the  land  nnsold  by  oocb 
agent"  does  not  render  the  suit  one  respect* 
ing  title  to  land,  and  the  decree  prayed  may 
be  had  in  a  court  of  equity  in  a  county  oth^r 


^S9For  other  cases  see  same  topic  and  KEY-NUMBBK  in  all  Key-Numbered  Digests  and  Indexes 


Gil.) 


PICKBKS  y.  JACKSOK 

(108  8.B.) 


637 


than  that  in  which  the  land  lies.    Williams  T. 
Lancaster,  113  6a.  1020  (7),  30  S.  S.  471. 

9.  Pleading  ^s»25a  —  Additional     oonslstent 
prayers  do  not  render  petition  demurrable. 

An  amendment  to  the  petition,  which  does 
not  add  a  new  and  distinct  cause  of  action, 
i>T  new.  and  distinct  parties,  is  not  demurrable 
on  the  ground  that  it  "adds  additional  prayers 
praying  for  new  and  different  relief,"  if  sach 
prayers  are  consistcDt  with  the  nature  of  the 
case  made  by  the  petition.  This  ground  of  the 
demurrer  should  have   been  overruled. 

10.  Grounds  of  demurrer  without  merit. 

In  so  far  as  any  of  the  grounds  of  special 
demurrer    not    specifically    dealt    with    above 


also  procured  f6r  her  the  order  to  sell  the 
land,  and  represented  the  administratrix  in 
conducting  the  sale.  To  that  end  Jackson 
procured  the  serylces  of  T.  M.  Mann,  and  on 
the  day  of  the  sale  went  with  him  to  bid  on 
the  property.  Mrs.  McCravey  remained  away 
from  the  sale.  Mann  was  to  be  a  "by-bid- 
der," so  that,  in  the  event  the  property  did 
not  bring  its  full  value,  Mann  could  bid  in 
the  same  as  if  purchasing  for  himself  (but 
his  bid  would  be  for  the  estate);  and  it  was 
represented  by  Jackson  that  Mann  was  bid- 
ding in  the  Interest  of  the  estate,  but  in  fact 
he  was  acting  in  collusion  with  Jackson,  in 
the  interest  of  the  latter,  whose  plan  was  to 
absorb  the  estate  himself.    Under  such  cir- 


were  not  met  by  appropriate  amendment,  they  cumstances  Mann  bid  $10,300,  the  property 
were  without  merit  under  application  of  prin-  being  worth  twice  that  sum,  and  It  was 
ciples  above  announced.    It  followed  that  the   locked  off  to  him.     In  pursuance  of  such 

a  deed  to  Mann,  without  any  consideration 


Error  from  Superior  Court,  Fulton  Ooun- 
ty;  Geo.  L.  Bell*  Judge, 

Action  by  Martha  C.  Pickens,  as  adminis- 
tratrix of  the  estate  of  Jane  McCravey,  de- 


being  paid  therefor  by  either  Jackson  or 
Mann,  the  deed  being  thus  made  at  the  in- 
stance and  suggestion  of  Jackson.  Neither 
Jackson  nor  Mann  ever  paid  any  of  their 
own  money  for  the  land.    The  incumbrances 


ceased,  against  J.  B.  Jackson.    Judgment  for   thereon  were  paid  ofiC  from  the  proceeds  of 


defendant,  and  idahitiff  brings  error.     Re- 
versed. 

A.  P.  McCravey  died  Intestate,  owning  a 
farm  containing  179^  acres,  called  Tumer^s 


sale  of  portions  of  the  land,  as  will  be  here- 
after stated. 

In  order  to  discharge  |3,500  of  the  debt 
due  Marietta  Trust  ft  Banking  Company, 
that  company  consented  to  release  a  certain 


peach  orchard  farm,  in  Cobb  county.  Tho^  ^^j.^  ^f  ^^  j^^j  covered  by  its  deed,  to  en- 
farm  was  incumbered  by  a  deed  to  Marietta  ^  ^j^i^  j^^^^  ^  obtain  a  loan  for  such  amount 
Trust  &  Banking  Company,  securing  a  debt   f^om  the  John  Hancock  Mutual  UXe  Insur- 


cn  which  there  was  a  balance  due  of  $7,000. 
Jane  McCravey^  widow  and  sole  heir  at  law 
of  the  deceased,  was  appointed  administra- 


ance  Company;  and  accordini^,  at  the  in- 
stigation of  Jackson,  Mann,  on  December  4, 
1913,  executed  a  deed  to  such  part  of  the 


trix  upon  the  estate  February  2, 1912.  Short- 1  la^d  to  the  Insurance  company  as  security 
ly  thereafter  the  administratrix  procured  fop  ^  j^an  of  the  above  amount,  which  was 
from  the  ordinary  of  Cobb  county  an  order  applied  to  the  reduction  of  the  debt  to  Marl- 
to  sell  the  farm  for  the  purpose  of  paying  off  etta  Trust  &  Banking  Company.  On  July  29, 
the  debt  and  realizing  for  herself  a  balance  1914,  after  the  execution  of  said  deed,  Jack- 
over  and  above  the  incumbrance.  The  lands  son  required  Mann  to  execute  to  him  a  deed 
were  duly  advertised  and  sold  on  the  first  to  the  balance  of  the  land,  which  deed  was 
Tuesday  in  September,  1913.     Subsequently  |  withheld  from  record  until  July  24,  1917,  in 


Jane  McCravey  died  December  10, 1919,  leav- 
ing a  will  in  which  J.  B.  Jackson  was  nomi- 
nated as  executor.  Jackson  refused  to  pro- 
bate the  will,  and  on  application  of  Martha 
C.  Pickens  the  will  was  probated  in  solemn 


order  to  enable  Jackson  to  conceal  his  inter- 
est, and  at  the  same  time  pay  off  the  indebt- 
edness. To  that  end,  on  April  20, 1915,  Mann 
executed  another  deed  to  Jackson  for  a  part 
of  the  property  described  in  the  deed  next 


form  February  1,  1918,  and  Martha  C.  Pick- ;  above  mentioned,  naming  a  consideration  of 
ens  became  administratrix  with  the  wUl  an- 1  $1,750,  which  was  recorded  on  May  10,  1915, 
nexed.  Prior  to  and  until  the  death  of  A.  P.  j  and  Jackson  on  the  same  day  executed  a 
McCravey  J.  B.  Jackson  was  general  agent  deed  conveying  the  same  land  to  T.  J.  Eu- 
and  attorney  at  law  for  McCravey,  and  had ;  banks  for  the  consideration  of  $5,250,  Eu- 
In  charge  and  control  for  him  the  lands  above   banks,  as  a  part  of  the  consideration,  assum- 


mentioned,  and  the  renting  and  selling  of 
said  lands. 

Jane  McCravey,  being  old,  illiterate,  with- 
out business  experience,  and  easily  imposea 
upon,  became  administratrix  at  the  sugges- 
tion and  by  the  assistance  of  Jackson,  who 


ing  payment  of  the  loan  of  $3,500  in  favor  of 
the  John  Hancock  Mutual  Life  Insurance 
Company.  On  July  28, 1910,  Jackson  execut- 
ed a  deed  to  B.  T.  Frey,  conveying  a  portion 
of  the  land  for  a  consideration  of  $3,000, 
which  money  was  applied  on  the  remahaing 
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$3,500  due  Marietta  Trust  &  Banking  Com- 
pany. 

In  addition  to  the  above,  Mann  and  Jack- 
son sold  certain  personalty  to  Mrs.  Christian 
for  $1,250.  On  December  8,  1913,  Jackson 
and  Mann  executed  a  security  deed  on  some 
of  the  property  to  Marietta  Trust  &  Banking 
Company  for  $2,900;  and  Jackson  borrowed 
$1,000  on  the  land  from  J.  H.  Patton.  Aft- 
er the  deed  from  Mann  to  Jackson  was  plac- 
ed on  record,  Jackson  borrowed  from  Gar- 
ity  $1,500  on  a  part  of  the  land  which  was 
still  unsold. 

On  May  6,  1920,  Martha  C.  Pickens,  as  ad- 
ministratrix of  the  estate  of  Jane  McCravey, 
instituted  an  action  against  Jackson,  and  in 
the  petition  as  amended  she  alleged  in  sub- 
stance all  that  is  stated  above.  She  further 
charges  therein  that,  while  Jackson  has  tried 
to  manipulate  said  lands  in  such  way  as  to  de- 
stroy his  identity  through  Mann,  his  agent,  his 
acts  in  fraud  of  his  principal  create  a  trust 
in  favor  of  said  estate  (the  estate  of  Jane 
McCravey,  deceased);  that  said  estate  is  en- 
titled to  the  benefit  of  all  the  trades  made  by 
Jackson,  and  is  the  owner  of  the  overplus  over 
and  above  what  it  took  to  pay  ofT  said  debt 
of  the  Marietta  Trust  &  Banking  Company, 
and  the  remaining  land  unsold,  namely,  61 
acres  of  said  McCravey  farm,  which  is  fully 
described;  that  Jackson  is  a  naked  trustee, 
holding  for  the  benefit  of  the  estate  and  all 
those  interested  tn  the  estate;  that  in  rela- 
tion to  the  estate  his  agency  and  his  fraudu-- 
lent  acts  estop  him  from  claiming  the  remain- 
ing lands  and  the  overplus  of  money  received 
from  the  sale  of  the  lands  after  paying  ofE 
$7,000  to  the  Marietta  Trust  &  Banking  Com- 
pany; that  no  settlement  was  ever  made  be- 
tween Mrs.  Jane  McCravey  and  her  agent, 
Jackson,  during  the  life  of  Mrs.  McCravey, 
nor  did  she  know  the  condition  of  her  own  af- 
fairs, but  she  trusted  all  to  Jackson.  The 
prayers  were  that  the  defendant  be  perma- 
nently enjoined  from  selling  or  further  in- 
cumbering the  land;  that  the  plaintiff  have 
verdict  and  judgment  for  a  stated  amount 
against  the  defendant;  and  that  a  decree  be 
entered  requiring  the  defendant  to  turn  over 
to  her  the  balance  of  the  land;  that  defend- 
ant be  required  to  account;  that  a  trust  be 
decreed  in  favor  of  the  plaintiff;  and  for 
general  relief.  The  defendant  demurred 
generally  and  specially.  Each  and  every 
ground  of  the  demurrers  was  sustained,  and 
the  petition  dismissed.  The  plaintiff  ex- 
cepted. 

H.  B.  Moss  and  B.  T.  Frey,  both  of  Mari- 
etta, for  plaintiff  in  error. 

Robt.  C.  &  Philip  H.  Alston,  of  Atlanta, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed*  AH 
the  Justices  concur. 


(152  Oa.  157) 

COKER  V.  UTTER.     (No.  2329.) 
(Supreme  Court  of  Georgia.     Sept  30,  1921.) 

(Syllabus  hy  the  Court.) 

I.  Bankruptcy  ^s»364— Proving  claim  does  not 
estop  assertion  of  lien  against  property  of 
which  court  of  bankruptcy  has  no  Jurisdlo- 
tion. 

A  lien  creditor  by  proving  his  daim  does 
not  waive,  nor  is  he  estopped  from  asserting, 
his  Uen  in  a  court  of  competent  jurisdiction 
against  the  property  which  the  court  of  bank- 
ruptcy has  not  the  jurisdiction  to  administer 
for  the  benefit  of  creditors.  McBride  v.  Gibbs, 
148  Ga.  880,  96  S.  E.  1004. 


2.  Bankruptcy  «=s>l98,  433(7) —  Bankruptcy 
does  not  avoid  ail  liens;  discharge  does  not 
discharge  lien  of  Judgment  upon  note  waiving 
homestead  exemption. 

The  effect  of  section  67f  of  the  national 
Bankruptcy  Act  of  1898  (U.  S.  Comp.  St.  f 
9651)  is  not  to  void  the  levies  and  liens  there- 
in referred  to  against  all  the  world,  but  only 
as  against  the  trustee  in  bankruptcy  and  those 
claiming  under  him,  in  order  that  the  property 
may  pass  to  and  be  distributed  among  the  cred- 
itors of  the  bankrupt  It  is  applicable  only  as 
against  such  trustee,  and  was  designed  to  pre- 
vent preferences  between  creditors.  A  dis* 
charge  in  bankruptcy  does  not  discbarge  the 
lien  of  a  judgment  obtamed  within  four  months 
prior  to  the  adjudication  of  bankruptcy,  upon  a 
note  waiving  the  homestead  exemption  allowed 
by  the  laws  of  this  state  upon  lands  set  aside 
by  the  bankrupt  court  as  exempt.  McKenney 
V.  Cheney,  118  Ga.  887,  45  S.  E.  433. 


3.  Appeal  and  error  ^==>I04I  (3)— Pleading 
258(4)~Amendments  to  answer  permitted 
after  submission  to  Judge;  rejeotloa  of 
amenifment  held  not  harmful. 

While  it  was  competent  for  the  plaintiff  in 
error  to  file  an  amendment  to  his  answer  after 
the  case  was  submitted  to  the  judge,  so  as  to 
give  efficacy  to  any  fact  that  might  have  been 
proved  or  admitted  at  the  hearing,  the  rejec- 
tion of  the  amendment  in  the  present  case  was 
not  hurtful  to  the  plaintiff  in  error,  ina8mu<^ 
as  the  allegations  of  the  amendment,  so  far 
as  they  were  supported  by  evidence,  did  not 
materially  change  the  controlling  issues  as  they 
stood  when  the  case  was  submitted  to  the 
judge. 

4.  Staro  decisis— Opinion  net  overmled. 

The  request  to  review  and  overrule  the 
case  of  McKenney  v.  Cheney,  supra,  is  denied. 
While  the  ruling  made  in  that  case  may  not  be 
in  harmony  with  all  the  dicta  in  the  case  of  C, 
B.  &  Q.  Ry.  Co.  V.  Hall.  229  U.  S.  511,  33 
Sup.  Ct.  885,  57  L.  Ed.  1306,  it  is  not  neces- 
sarily in  conflict  with  the  decision  in  that  case 
upon  the  issues  actually  involved,  as  in  the 
present  case  the  judgment  sought  to  be  enforced 
is  based  upon  a  promissory  note  containine  a 
waiver  of  homestead,  and  it  was  otherwise  in 
the  case  last  cited. 
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5.  Error— Rendering  Judgment. 

Applying  what  is  said  in  the  foregoing 
headnotes,  the  court  below  did  not  err  in  ren- 
dering the  judgment  complained  of. 

Atkinson,  J.,  dissenting. 


Error  from  Superior  Court,  Oglethorpe 
County;   W.  L.  Hodges,  Judge. 

Action  by  A.  B.  Utter,  as  trustee,  against 
John  B.  Coker.  From  an  adverse  judgment, 
the  defendant  brings  error.    Affirmed. 

A.  B.  Utter,  as  trustee,  obtained  a  judg- 
ment, on  which  execution  was  issued,  against 
John  JB.  Coker,  on  March  5,  1919,  for  some- 
thing  over  $2,000,    on   two    notes    waiving 
homestead  and  exemption  rights.     On  May 
8,  1919,  the  defendant  in  execution  was  ad- 
judicated a  bankrupt,  and  on  September  21, 
1919,  he  obtained  his  discharge  in  bankruptcy. 
Later    certain    assets   were    recovered    and 
brought  into  the  estate.    Out  of  the  proceeds 
of  their  sale  the  sum  of  $1,445  in  cash  was 
set  apart  by  the  trustee  to  the  bankrupt  as  a 
homestead.    Before  the  20  days  expired,  and 
while  the  money  was  in  the  hands  of  the 
trustee,  an  application  was  filed  in  the  su- 
perior court  of  Oglethorpe  county  by  R.  G. 
Hackney,  the  father-in-law  of  J.  B.  Coker, 
bankrupt,  and  by  A.  H.  Coker,  administra- 
tor (a  cousin  of  the  bankrupt),  on  two  notes 
given  by  the  bankrupt,  waiving  the  home- 
stead, which  were  dated  and  executed  after 
the  homestead  was  set  apart  by  the  trustee 
and  about  10  months  after  J.  E.  Coker  had 
been  adjudicated  a  bankrupt.    This  applica- 
tion asked  that  a  receiver  be  appointed  to 
take  charge  of  the  homestead  fund.     The 
bankrupt  joined  in  this  application,  and  ask- 
ed   that   a  receiver   be   appointed    to   take 
charge  of  the  fund.     J.   H.  Lumpkin  was 
appointed  under  this  petition,  and  is  now 
receiver,  holding  the  fund  under  order  of  the 
<^ourt.    Before  the  20  days  expired,  and  while 
the  money  was  in  the  hands  of  the  trustee, 
an  application  was  filed  in  the  superior  court 
of  Oglethorpe  county  by  A.  B.  Utter,  as  trus- 
tee, setting  up  the  judgment  that  had  been 
obtained  tn  his  favor  some  60  days  prior  to 
tlie  adjudication  in  bankruptcy,  and  asking 
that  a  receiver  be  appointed  to  take  charge 
of   said  fund  and  apply  the  same  to  said 
execution,  and  that  John  E.  Coker  (the  plain- 
tiff In  error),  or  anybody  for  him,  be  restrain- 
ed from  accepting  this  money  from  the  trus- 
tee in  bankruptcy.    In  this  latter  suit  a  stay 
of   discharge  was  not  asked,  for  the  same 
bad  been  granted.    An  order  was  taken  con- 
solidating the  two  cases.     When   the  case 
^w&B  heard  by  the  judge,  under  an  agree- 
ment the  petition  of  A.  B.  Utter  as  trustee 
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was  taken  up  and  passed  oil  In  answer  to 
this  suit  of  Utter,  trustee,  Coker,  the  bank- 
rupt, filed  his  defense,  alleging  that  the 
plaintiff  trustee  had  no  right  of  action,  for 
two  reasons:  First,  because  he  had  filed 
proof  of  claim  on  his  execution  tn  the  bank- 
rupt court;  second,  because  under  the  Bank- 
ruptcy Act  the  judgment  or  lien  obtained 
within  4  months  prior  to  the  adjudication  in 
bankruptcy  was  null  and  void,  and  the  bank- 
rupt (defendant)  had  been  discharged  as 
against  the  debt. 

After  the  case  was  submitted  to  the  judge, 
J.  E.  Coker  filed  an  amendment  to  his  an- 
swer, which  amendment  was  disallowed. 
After  considering  the  case  as  submitted,  the 
court  rendered  a  judgment  adjudging  that 
*'the  $1,445  now  in  the  hands  of  J.  H.  Lump- 
kin«  as  receiver  of  J.  E.  Coker,  is  subject  to 
the  execution  in  favor  of  A.  B.  Utter,  trus- 
tee of  G.  O.  White,  bankrupt,  against  J.  E. 
Coker,  issued  from  the  city  court  of  Lexing- 
ton, March  5,  1919,"  and  In  said  judgment 
it  was  also  ordered  that  after  paying  certain 
costs  specified  the  remainder  be  paid  to  the 
attorneys  of  record  for  the  plaintiff  in  said 
execution.  To  the  judgment  of  the  court 
disallowing  the  amendment,  and  to  the  final 
judgment,  the  defendant  excepted. 

Stephen  C.  Upson,  of  Athens,  for  plaintiff 
in  error. 

T.  W.  Lipscomb,  of  Rome,  and  Brwin,  Et- 
wln  &  Nix,  of  Athens,  for  defendant  in  error. 


BECK,  P.  J.  Judgment  affirmed.  AU  the 
Justices  concur,  except  Hill,  J.,  absent, 
and—- 

ATKINSON,  J.  (dissenting).  In  the  case 
of  0.,  B.  &  Q.  Ry.  Co.  v.  Hall,  229  U.  S.  511, 
33  Sup.  Ct.  8S5,  57  L.  Ed.  1306,  it  was  held: 

'The  decisions  of  the  state  and  lower  federal 
courts  in  regard  to  annulment  of  liens  on  ex- 
empt property  have  been  conflicting,  and  this 
court  now  holds  that  section  67f  annuls  all 
such  hens  obtained  within  four  months  of  the 
filing  of  the  petition,  both  as  against  the  prop- 
erty which  the  trustee  takes  for  benefit  of  cred- 
itors and  that  which  may  be  set  aside  to  the 
bankrupt  as  exempt.  In  re  Forbes,  186  Fed. 
Rep.  76,  approved." 

That  ruling  made  by  the  Supreme  Court 
of  the  United  States  is  applicable  to  the  facts 
of  this  case,  and  controls  it  adversely  to  the 
defendant  in  error,  who  did  not  obtain  a  val- 
id judgment  on  his  claim,  which  was  prova- 
ble in  bankruptcy  before  the  bankrupt  ob- 
tained his  discharge,  which  he  might  have 
done  by  a  timely  application  for  a  stay  of 
the  discharge. 


AS9For  other  caaos  mo  lame  topic  and  KB7-NUMBBR  in  all  Key-Numbered  Dlseets  and  tndiee 
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IRVINQ  et  al.  v.  IRVINQ.    (No.  2371.) 
(Supreme  Court  of  Georgia.     Oct.  1,  1021.) 

(Syttahua  hy  the  Court.) 

I.Wills   <$=9l9l— Not   revoked    by   Wrtb   of 
"oMid"  of  bioamous  marriaiie. 

Where  one  died  leaving  a  last  will  and  tes- 
tament containing  yarious  bequests,  and  sub- 
sequently to  the  execution  of  the  will  a  posthu- 
mous child  was  bom  to  the  testator,  the  child 
being  the  issue  of  a  bigamous  marriage,  the 
testator  haying  a  living  wife  at  the  time  of  en- 
tering into  the  bigamous  marriage,  the  birth  of 
the  child  did  not  revoke  the  will. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ghilil* 
Children.] 

2.  Bastards  «=»  I— Statute  held  aot  to  mako 
obild  of  bioamous  marriage  leoitlmate. 

Such  child  was  not  made  legitimate  under 
the  provisions  of  Civ.  Code  IDIO,  S  2035,  relat- 
ing to  void  marriages  and  legitimacy  of  off- 
spring prior  to  the  annulment  of  the  marriage. 

(Addiiional  Bytlahus  hy  Ediiorial  Siaf.) 

3.  Marriage  ^=»54-— Bigamous  marriages  abso- 
lutely void. 

Bigamous  marriages  are  absolutely  void  for 
all  purposes. 

Error  from  Superior  Court,  Fulton  County; 
Qeo.  L.  Bell,  Judga 

In  the  matter  of  the  estate  of  Lacy  Irving* 
deceased.  Application  by  Willie  Bell  Irving 
and  another  for  probate  of  a  will,  to  which 
Lena  Irving  filed  a  caveat  From  a  Judg- 
ment sustaining  the  caveat,  the  proiwunders 
bring  error.    Reversed. 

Lacy  Irving  died  on  December  0,  1919, 
leaving  a  last  will  and  testament  which  con- 
tains various  bequests  to  Willie  Bell  Irving, 
referred  to  in  the  will  as  his  wife,  and  to 
certain  named  children  of  his.  This  will  was 
offered  for  probate  by  Willie  Bell  Irving  and 
J.  W.  E.  Linder;  and  to  the  appllcatioii  for 
probate  a  caveat  was  filed  by  Lena  Irving. 
One  of  the  grounds  of  caveat — the  one  out 
of  which  springs  the  question  to  be  determin- 
ed here — ^is  that  subsequently  to  the  death  of 
Lacy  Irving  there  was  born  to  Willie  Bell 
Irving  a  posthumous  child  of  the  said  Lacy 
Irving,  this  child  being  known  as  Lacy  It- 
vlng,  Jr. ;  and  !t  is  contended  that  the  birth 
of  the  child  subsequently  to  the  execution  of 
the  will,  in  which  no  provision  la  made  in 
contemplation  of  such  an  event,  revoked  the 
will.  The  case  was  appealed  to  the  superior 
court,  and  was  submitted  to  the  judge  with- 
out the  intervention  of  a  Jury,  on  the  follow- 
ing agreed  statement  of  facts: 

"It  is  agreed  that  Lena  Irving  is  the  lawful 
widow  of  Lacy  Irving,  deceased,  she  and  the 
said  Lacy  Irving  having  married  in  Key  West, 
Fla.,  on  October  26,  1898;   that  as  the  issue  of 


Irving  there  are  three  surviving  children,  Lewis 
Irving,  age  20,  Leroy  Irving,  age  19,  and  LO- 
lian  Irving,  age  17;  that  about  two  years  before 
his  death  the  said  Lacy  Irving,  while  still  law- 
fully married  to  Lena  Irving,  contracted  in  Ful- 
ton county,  Ga.,  a  second  marriage  with  Willie 
Bell  Irving;  that  on  December  6,  1919^  Lacy 
Irving  died;  that  a  few  weeks  after  his  death 
there  was  born  to  the  said  Willie  Bell  Irving 
a  posthumous  child  ot  the  said  Lacy  Irving,  said 
posthumous  child  now  being  known  as  Lacy 
Irving,  Jr.;  that  on  August  7, 1919,  Lacy  Irving 
executed  the  instrument  referred  to  in  the  pe- 
tition and  purporting  to  be  a  last  will  and  tes- 
tament It  is  further  agreed  that  the  marriage 
between  Lacy  Irving  and  Willie  Bell  Irving  was 
never  annulled  and  declared  void  by  a  court  of 
competent  jurisdiction.  It  is  agreed  that  said 
will  is  regularly  and  properly  executed,  and  is 
entitled  to  probate  unless  same  is  revoked  by 
the  subsequent  birth  of  the  child  referred  to  in 
paragraph  1  hereoL** 

After  evidence  submitted  and  argument  of 
counsel,  the  court  rendered  judgment  bub- 
taining  the  caveat  on  the  groimd  that  tiie 
will  had  been  revoked  by  the  subsequent 
birth  of  a  child  to  the  testator.  The  pnK 
pounders  excepted. 

Anderson,  Rountree  &  Crenshaw,  of  At- 
lanta, for  plaintiffs  in  error. 

Wm.  A.  Fuller,  of  Atlanta,  for  defendant 
in  error. 

BCX3K,  P.  J.  (after  stating  the  fbcts  as 
above).  [1,J1  The  ground  of  the  caveat  out  of 
which  springs  the  issue  which  this  court  has 
to  determine  does  not  show  good  ground  for 
the  refusal  to  admit  the  will  to  probate. 
Section  3923  of  the  Civil  Code  declares  that-- 

"In  all  cases  the  marriage  of  the  testator,  or 
the  birth  of  a  child  to  him,  subsequently  to 
the  making  of  a  will  in  which  no  provision  is 
made  in  contemplation  of  such  an  event,  shaB 
be  a  revocation  of  the  will."* 

The  word  "child"  as  here  used  in  this  sec- 
tion, where  it  is  declared  that  the  birth  of 
a  child  subsequently  to  the  making  of  a  will 
in  which  no  provision  is  made  in  conton- 
platlon  of  such  an  event  revokes  the  will, 
means  a  legitimate  child.  Such  is  its  ordi- 
nary meaning  in  laws  and  statutes  prescrib- 
ing the  rules  of  inheritance  and  property 
rights;  and  usually  where  the  term  "child*' 
is  allowed  to  include  illegitimate  children 
it  is  done  under  the  provisions  of  statutes 
recognizing  the  rule  just  stated,  and  which 
make  an  exception  to  that  rule.  No  doubt 
the  court  below  recognlsEed  this  doctrine,  but 
the  court  evidently  was  of  the  opinion  that 
section  2935  of  the  Civil  Code,  relating  to 
void  marriages  and  legitimacy  of  chil- 
dren, made  the  posthumous  child.  Lacy  Ir- 
ving Jr.,  a  legitimate  child.  This  secti<xi 
reads  as  foUows: 

"Marriages  of  persons  unable  to  contract,  or 


this  marriage  between  Lena  Irving  and  Lacy  I  unwilling  to  contract,  or  fraudulently  induced  to 
^=s»For  other  caaei  see  same  topic  and  KEY -NUMBER  in  all  Key-Numbered  Digests  and  Ind 
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contract,  are  void.  The  issae  of  such  mar- 
riages, before  they  are  annulled  and  declared 
▼Old  by  a  competent  court,  are  legitimate.  In 
the  latter  two  cases,  however,  a  subsequent 
consent  and  ratification  of  the  marriage,  freely 
and  voluntarily  made,  accompanied  by  cohabita- 
tion as  husband  and  wife,  shall  render  valid  the 
marriage." 

This  section  does  not  have  reference  to 
bigamous  marriages,  but  includes  three  class* 
es  of  marriages :  (1)  Marriages  between  par- 
ties unable  to  contract;  (2)  marriages  be- 
tween parties  unwilling  to  contract,  that  Is, 
marriages  procured  by  force  or  duress;  (3) 
marriages  where  one  of  the  parties  Is  fraud- 
ulently Induced  to  contract.  Clearly  the 
bigamous  marriage  does  not  fall  within,  the 
last  two  classes;  nor  do  we  think  It  falls 
within  the  first  dass,  that  Is,  marriages  be* 
tween  persons  unable  to  contract  While 
the  expression  ^'marriages  of  persons  unable 
to'  contract"  might  be  suflSdently  broad  If 
we  consider  only  the  expression  "unable  to 
contract"  to  Include  marriages  of  persons 
one  of  whom  had  a  living  spouse,  when  we 
take  the  entire  expression  •'marriages  of 
I)ersons  unable  to  contract,"  we  do  not  think 
that  bigamous  marriages  were  Included,  for 
the  reason  that  a  mere  marriage  ceremony 
between  a  man  and  a  woman,  where  one  of 
them  has  a  living  wife  or  husband,  Is  not 
a  marriage  at  all ;  It  Is  a  mere  empty  cere- 
mony, and  effects  nothing  and  creates  no 
status  between  the  parties.  Such  a  mar- 
riage Is  an  absolute  nullity,  and  may  be 
treated  so  by  the  parties  to  such  a  cer«nony 
and  by  all  the  world. 

"The  marriage  of  a  man  and  woman,  where 
one  of  them  has  a  husband  or  wife  by  a  prior 
marriage,  who  is  then  living  and  undivorced, 
i«  void,  and  not  merely  voidable.  Being  a  nul- 
hty,  no  decree  is  necessary  to  avoid  the  same. 
Reeves  v.  Reeves,  54  Dl.  332;  Drummond  v. 
JriBh,  52  Iowa,  41;  Blossom  v.  Barrett,  37  N. 
Y.  434;  97  Am.  D.  747;  Janes  v.  Janes,  6 
Blackf.  141;  Tefft  v.  TefEt,  35  Ind.  44;  Glass 
▼.  Glass,  114  Mass.  563;  Martin  v.  Martin,  22 
Ala.  86.  A  void  marriage  is  good  for  no  legal 
{Purpose,  and  its  invalidity  may  be  shown  in  any 
conrt,  between  any  parties,  either  in  the  life- 
time of  the  parties  thereto,  or  after  their 
death."  Cartwright  v.  McGown,  121  HI.  388, 
12  N.  B.  737.  2  Am.  St.  Rep.  105,  107. 

[3]  An  almost  unbroken  line  of  precedents 
for  this  ruling,  taken  from  the  decisions  of 
otber  states  of  this  country,  might  be  dted 
to  support  the  proposition  here  stated.  See 
annotations  on  the  subject  of  bigamous  mar- 
riages, whether  void  or  voidable,  in  9  L.  R. 
A.  19160,  711.  But  this  court  has  more  than 
once  held  that  bigamous  marriages  are  ab- 
solutely void.  In  the  case  of  Murchison  v. 
Green.  128  Ga.  339,  57  S.  E.  709,  11  L.  R.  A. 
(N.  S.)  702,  where  the  presumption  of  the 
valicllty  of  the  marriage  arising  from  the  per- 


wlth  the  presumption  of  a  continued  life  of 
a  former  spouse  of  one  of  the  parties,  neither 
presumption  being  aided  by  proof  of  extra- 
neous facts,  the  presumption  of  the  validity 
of  the  second  marriage,  It  was  ruled,  will 
prevail  over  the  presumption  of  the  continu- 
ance of  the  life  of  the  former  spouse;  and 
Presiding  Justice  Cobb,  delivering  the  opin- 
ion of  the  court,  gave  as  one  of  the  reasons 
for  holding  that  the  presumption  of  the  va- 
lidity of  the  marriage  should  prevail  that— 

'The  status  of  the  woman  is  involved,  as  well 
as  the  legitimacy  of  children,  and  every  rea- 
sonable presumption  must  be  indulged  which 
will  relieve  the  woman  of  the  charge  of  being 
a  concubine  and  her  children  being  declared 
bastards." 

The  converse  of  the  proposition  stated  by 
the  learned  justice  is  that.  If  the  first  pre- 
sumption had  prevailed — that  is,  the  con- 
tinuation of  the  life  of  the  former  spouse — 
then  the  wife  who  became  such  by  a  biga- 
mous marriage  was  a  mere  concubine,  and 
her  children  who  resulted  from  such  biga- 
mous marriage  were  illegitimate.  And  such 
we  have  concluded  to  be  the  law,  and  conse 
quently  that  the  birth  of  a  child  to  a  testa- 
tor  as  the  issue  of  a  bigamous  marriage,  sub- 
sequently to  the  making  of  a  will,  does  not 
work  the  revocation  of  the  will,  although 
no  provision  was  made  in  the  will  in  contem- 
plation of  the  birth  of  such  child.  And  it 
follows  that  the  court  below  erred  in  sustain- 
ing the  caveat  on  the  ground  that  the  birth 
of  the  posthumous  child  worked  a  revoca- 
tion of  the  will  of  Lacy  Irving. 

Judgment  reversed. 

All  the  Justices  concur,  except  HILL,  J., 
absent 


(152  Ga.  160> 

VAUGHN    et   ai.  v.   VAUGHN.    (No.  2331.) 
(Supreme  Court  of  Georgia.    Sept.  80,  1921.) 

(SyUdbus  hy  the  Court.) 

I.  Homestead  ^=> 1 22— Grantees  estopped  to 
set  aside  deeds  executed  under  order  of  courts 
on  ground  of  collateral  understanding  not 
disclosed  to  iudge. 

Parties  who  have  taken  a  homestead  of 
realty  under  the  Constitution  of  1S6S  shall 
have  the  right  to  sell  said  homestead  and  re- 
invest the  same,  by  order  of  the  judge  of  the 
superior  courts  of  this  state."  Constitution 
of  Georgia,  art.  9,  |  9,  par.  1  (Civ.  Code 
1910,  §  6590);  Teates  v.  Donaldson,  14T  Ga. 
335,  94  S.  B.  465;  Civ.  Code  1910,  §  3397. 
Where  the  head  of  a  family  and  his  wife,  be- 
ing the  sole  remaining  beneficiaries  of  a  home- 
stead set  apart  in  land  under  the  Constitution 
of  1868,  apply  to  the  superior  court  under  the 
above-quoted  provision  of  the  Constitution, 
and  under  Civ.  Code  1910,  f  3397  (relating  to 
sales  of  homestead  property),  for  authority  to 


f onnance  of  the  ceremony  came  in  conflict  1  sell  the  homestead  property  at  private  sale,  for 
^=»Por  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digasts  and  Indexes 
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the  purpose  of  reinyestment  in  other  specified 
real  estate,  on  the  ground  that  the  property 
to  be  obtained  can  be  purchased  for  the  price 
that  the  homestead  estate  wiD  bring,  and  that 
the  property  to  be  obtained  will  be  of  equal 
▼alue  and  produce  more  for  rent  than  the 
homestead  property,  and  on  such  application 
an  order  of  sale  for  reinvestment  is  granted  by 
the  court,  and  the  sale  and  reinvestment  are 
duly  made  by  the  exchange  of  appropriate 
deeds  between  the  parties  in  accordance  with 
the  order,  and  the  sale  is  duly  reported  to  the 
judge  and  the  proceeding  is  ordered  filed,  and 
the  provisions  of  the  statute  relating  to  such 
sales  are  otherwise  carried  out,  the  applicants 
for  sale  will  be  estopped  thereafter  from  mov- 
ing to  set  aside  the  deeds  so  executed  between 
the  parties,  on  the  ground  that  there  was  a 
collateral  understanding  between  them,  not 
disclosed  to  the  judge,  that  the  exchange  of 
the  property  would  be  made  merely  for  con- 
venience, to  enable  the  grantee  of  the  home- 
stead property  to  sell  it  a  higher  price,  and, 
if  he  failed  to  make  a  sale,  that  the  deeds 
should  be  canceled. 

2.  Verdict— Dfreotfon. 

Under  the  pleadings  and  the  evidence,  in 
a  suit  by  the  administrator  of  the  head  of  the 
family  and  the  widow  against  the  purchaser  of 
the  homestead  property,  to  cancel  the  deeds 
and  restore  the  parties  to  their  original  status, 
the  court  did  err  in  directing  the  verdict  for 
the  defendant. 

Error  from  Siii>erior  Court,  Carroll  Ooon- 
ty;  J.  R.  Terrell,  Judge. 

Action  by  C.  O.  Vaughn,  administrator,  and 
others,  against  J.  T.  Vaughn.  From  judg- 
ment for  defendant,  plaintiffs  bring  error. 
AflBrmed. 

T.  G.  Lewis,  of  Atlanta,  and  S.  Holderness, 
of  Carrollton,  for  plaintiffs  in  error. 

Lloyd  Thomas,  of  Tallapoosa,  and  Smith 
&  Smith,  of  Carrollton,  for  defendant  in  er- 
ror. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILL,  J.,  absent 


(152  Qa.  149) 

BECKCOM    V.   SMALL.    (No.    2338.) 

(Supreme  Court  of  Georgia.    Sept  27,  1021.) 

(Syllabus  by  th0  Court,) 

I.  MortoftOM  ^=»378— Security  deed  held  to  ao- 
oomplish  assignment  of  property,  subjeot 
only  to  defeasible  title  under  former  deed. 

A  grantor  in  a  duly  recorded  security  deed 
ilxecuted  under  the  provisions  of  Civ.  Code 
1910,  S§  3306,  3310,  6037,  to  secure  a  debt  for 
the  principal  sum  of  $25,000,  besides  interest 
and  attorney's  fees,  executed  a  second  security 
deed  conveying  the  same  property  to  a  differ- 
ent person  to  secure  a  debt  for  the  principal 
sum  of  $7,935.65,  with  interest  and  attorney's 


fees.  The  grantor  remained  in  possession  aft- 
er execution  of  both  deeds.  Following  immedi- 
ately after  the  description  of  the  land  in  the 
second  deed  were  the  words  and  figures: 
**There  is  a  prior  claim  for  $25,000  in  favor" 
of  the  grantee  in  the  first  deed.  The  second 
deed  contained  also  a  provision  for  accelerating 
maturity  of  the  principal  debt  for  failure  to 
pay  annual  interest  installments  as  they  should 
mature,  or  taxes,  and  the  like,  and  declared 
that  the  grantee  or  her  assigns  are  "author- 
ized to  sell  at  public  outcry,  before  the  coart- 
house  door,  *  *  *  to  the  highest  bidder  for 
cash,  all  of  said  property  to  pay  said  principal, 
with  the  interest  thereon  to  the  date  of  sale 
and  the  expenses  of  the  proceeding,  induding 
fees  of  attorneys,  if  incurred,  of  10  per  cent 
on  the  amount  of  the  principal  and  interest  due, 
after  advertising  the  time,  place,  and  terms 
of  sale  ♦  ♦  •  once  a  week  for  four  weeks 
prior  to  said  day  of  sale,  •  •  •  and  the 
said  party  of  the  second  part  •  •  •  may 
make  to  the  purchaser  or  purchasers  of  said 
property  good  and  sufficient  titles  in  fee  sim- 
ple to  the  same,  thereby  divesting  out  of  the 
said  party  of  the  first  part  all  right  and  equity 
that  she  may  have  in  and  to  said  property, 
and  vesting  the  same  in  the  purchaser  or  pur- 
chasers aforesaid."  The  grantee  as  holder  of 
the  second  deed,  without  having  paid  off  or 
acquired  the  first  deed,  undertook  to  exercise 
the  power  of  sale  expressed  in  the  second 
deed,  on  the  ground  that  default  had  been 
made  in  payment  of  the  debt  The  advertise- 
ment announced  for  sale  "the  equity  of  re- 
demption" in  the  land,  and  described  the  debt 
and  the  power  of  sale  as  specified  in  the  sec- 
ond deed.  The  advertisement  concluded  with 
the  words  and  figures:  "Said  land  is  subject 
to  a  prior  lien  in  favor  of  the  [grantee  named 
in  the  first  deedl  for  the  sum  of  $25,000  and 
said  property  wiU  be  sold  subject  to  said  first 
lien."  While  the  property  was  being  so  ad- 
vertised the  grantor  instituted  an  action  to 
enjoin  the  sale,  on  the  grounds:  (a)  That  the 
grantee  had  not  paid  off  or  otherwise  acquired 
the  first  security  deed,  (b)  The  advertise- 
ment gives  notice  that  the  "equity  of  redemp- 
tion" will  be  sold,  whereas  the  power  of  sale 
conferred  upon  the  grantee  in  the  second  deed 
does  not  authorize  sale  of  the  equity  of  re- 
demption, (c)  The  advertisement  is  ambigu- 
ous and  confusing,  in  that  it  fails  to  state  ac- 
curately the  status  of  the  title,  the  statement 
being  that  the  property  "is  subject  to  a  prior 
lien,"  and  will  be  sold  subject  to  "said  first 
lien"  of  the  first  deed,  when  in  truth  the  gran- 
tee in  the  first  deed  holds  "legal  title  to  said 
property."  At  an  interlocutory  hearing  the 
case  was  submitted  upon  the  pleadings,  from 
which  the  foregoing  facts  appear.  The  judge 
refused  an  interlocutory  injunction,  and  the 
plaintiff  excepted.    Held: 

As  between  the  grantor  and  the  grantee 
named  in  the  second  deed,  the  power  of  sale 
contained  in  such  deed  was  valid,  and  author- 
ized sale  of  the  property  under  the  conditions 
specified  in  the  power,  and  the  execution  of 
the  deed  to  the  purchaser  in  pursuance  of  the 
sale.  Such  sale  and  conveyance  would  not  di- 
vest or  affect  the  title  of  the  grantee  named 
in  the  first  deed  or  his  successors  in  title,  bst, 
purporting  to  convey  the  property  in  fee  sim- 
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pie,  would  accomplisli  an  asfllgnment  of  the 
property  subject  only  to  the  defeasible  title 
held  under  the  first  deed;  and  thus  the  con- 
veyance would  include  all  equity  of  redemption 
or  equitable  interest,  by  whatever  name  called, 
of  the  grantor  in  the  second  security  deed. 
TTilliams  V.  Foy  Mfg.  Co.,  Ill  Ga.  856,  36  S. 
E.  927. 

2.  Mortgages  ^=s>354— Advertisement  held  suf- 
floient. 

The  advertisement  was  in  substantial  com- 
pliance with  the  power  conferred,  and  was  not 
invalid  on  account  of  either  of  the  grounds  of 
attack  made  upon  it. 

3.  Injunction  against  sale  properly  denied. 

The  judge  did  not  err  in  refusing  an  inter- 
locutory injunction. 

BSrror  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  B.  0.  Beckcom  against  Mrs.  R. 
B.  Small.  From  an  adverse  judgment,  the 
plaintiff  brings  error.    AfiOrmed. 

Harris,  Harris  &  Witman  and  Hall,  Grice 
&  Bloch,  all  of  Macon,  for  plaintiff  in  error. 

Jordan  &  Moore,  of  Macon,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(152  Qa.  1) 
ETHRIDGE  v.  PITTS  et  al.    (Ne.  2254.) 

(Supreme  Court  of  Georgia.    Sept  17,  1921.) 

(8yllahu$  by  the  Court,) 

i.  Gnantian  and  ward  ^=s»8 1 —Superior  court 
has  Jurisdiction  to  authorize  guardian  to  sell 
legal  or  equitable  Interest  In  land. 

In  this  state  the  superior  court  since  first 
established  has  Yxien  the  court  of  equity,  and 
as  such  has  had  jurisdiction,  on  petition,  to 
which  minors  were  parties  (plaintiffs  or  de- 
fendants), to  render  during  term  decretal  or- 
ders authorizing  guardians  to  sell  the  lands 
of  their  wards,  whether  held  by  legal  or  equi- 
table title. 

2.  Guardian  and  ward  ^=s>8l  —  Superior  court 
has  Jurisdiction  to  authorize  guardian  to  sell 
legal  or  equitable  Interest  In  land. 

The  court  of  equity  was  not  deprived  of 
soch  jurisdiction  by  the  statutory  adoption  of 
the  Code  of  1863,  which  declared  (section 
1779)  that  "All  sales  of  any  portion  of  the 
property  of  the  ward  shall  be  made  under  the 
direction  of  the  ordinary,  and  under  the  same 
roles  and  restrictions  as  are  prescribed  for 
sales  by  administrators  of  estates."  Nor  did  the 
incorporation  of  the  same  i^royision  in  Code 
of  1868,  §  1819,  have  such  effect. 


3.  Guardian  and  ward  ^=970— Life  estates  ^s> 
27(3)  — Remainders  ^s» 1 6  — Superior  court 
had  Jurisdiction  to  order  sale  of  land,  Includ- 
ing Interest  of  remaindermen  and  life  tenant. 

In  a  will  probated  in  1865,  a  testator  de- 
vised a  plantation  consisting  of  some  1,600 
acres  of  land  to  his  daughter  during  her  life, 
"and  immediately  after  the  death  [of  his  daugh- 
ter] to  go  to  and  be  vested  in  her  child,  chil- 
dren, or  representatives  of  children,  if  any, 
surviving  her."  At  that  time  she  had  two 
children,  a  daughter  seven  and  a  son  five  years 
of  age.  In  1867  another  daughter  was  born 
to  her.  She  never  had  other  children.  In  1867 
a  guardian  was  duly  appointed  by  the  ordinary 
for  the  persons  and  property  of  the  three  mi- 
nors. In  1869,  during  a  regular  term  of  the 
superior  court  of  the  county  of  the  residence 
of  all  the  parties,  where  the  land  was  situated, 
a  judgment  was  rendered,  upon  the  joint  peti- 
tion of  the  mother  of  the  minors  (the  life  ten- 
ant) and  their  appointed  guardian,  authorizing 
them,  for  the  reasons  alleged  and  shown,  to 
sell  at  private  sale  to  a  named  individual,  and 
for  its  full  value  in  cash,  the  entire  interest 
or  estate  in  some  200  acres  of  the  land,  situat- 
ed at  least  a  mile  from  the  rest  of  the  planta- 
tion, the  proceeds  of  sale  to  be  used  in  making 
necessary  repairs  on  and  in  improving  the 
balance  of  the  plantation.  Held,  that  the  court 
had  jurisdiction  to  render  the  judgment  grant- 
ing the  power  to  sell,  the  facts  submitted  to 
the  court  authorized  such  order,  and  the  sale 
thereunder  passed  to  the  purchaser  the  legal 
estate  of  the  remaindermen  in  the  land,  as  well 
as  the  life  estate. 

4.  Sale  by  life  tenant  and  guardian  passed  In- 
terests of  remaindermen. 

In  view  of  the  facts  as  agreed  upon,  and 
the  rulings  of  law  stated  in  the  preceding 
notes,  the  trial  judge,  to  whom  the  case  was 
submitted  without  a  jury,  erred  in  adjudging 
that  the  remaindermen,  under  the  devise  re- 
ferred to  in  the  fourth  headnote,  were  entitled 
to  recover  from  the  defendant,  who  is  the 
devisee  of  the  purchaser  at  the  sale  made  by 
the  life  tenant  and  the  guardian  in  1869  under 
the  decretid  order  of  the  equity  court. 

(Additional  SyUahus  by  Editorial  Staff.) 

5.  Statutes  ($=>243— Abridging  Jurisdiction  of 
equity  strictly  construed. 

Statutes  abridging  the  jurisdiction  of  courts 
of  equity  must  be  strictly  construed. 

6.  Guardian  and  ward  ^=>79  —  Remainders 
^=s> 1 6— Ordinary  would  not  have  Jurisdiction 
to  grant  order  to  convey  contingent  remain- 
der of  unborn  children. 

An  ordinary  would  not  have  jurisdiction 
on  joint  petition  of  life  tenant  and  guardian 
of  minor  remaindermen  in  life  to  grant  an  order 
of  sale  which  would  convey  a  contingent  re- 
mainder of  unborn  children. 


7.  Remainders  ^=9l6^Equlty  may  order  sale 
of  contingent  remainder  of  unborn  children. 
A  court  of  equity  may  grant  a  decretal  or- 
der in   a  proper  case  to   sell  the  contingent 
remainder  of  unborn  children. 
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Error  from  Superior  Court*  Jones  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  P.  T.  Pitts  and  others  against 
Delia  Ethridge.  From  an  adverse  judgment, 
the  defendant  brings  error.    Beversed. 

In  his  win  executed  in  1859»  and  probated 
in  solemn  form  in  June,  1865,  Thomas  W. 
Ohoate  devised  some  1,600  acres  of  farm  or 
agricultural  lands,  situated  in  Jones  county, 
to  his  daughter,  Mrs.  Mary  C.  Pitts,  during 
her  life,  and  at  her  death  "to  go  t»  and  be 
vested  in  her  child,  children,  or  representa- 
tives of  children,  if  any,  surviving  her." 
When  the  will  was  probated  Mr&  Pitts  had 
two  minor  children,  Bebecca  Elizabeth  Pitts, 
about  seven,  and  Peyton  Thomas  Pitts,  about 
five  years  of  age.  Another  child,  Mattle  Tay- 
lor Pitts,  was  bom  in  June,  1867.  Mrs. 
Pitts  never  had  other  children.  Her  hus- 
band having  died,  his  father,  Peyton  Thomas 
Pitts,  Sr.,  was  thereafter  appointed  by  the 
ordinary  of  Jones  county,  In  1867,  guardian 
of  the  persons  and  property  of  the  three 
minor  chlldroi  of  Mrs.  Pitts,  and  qualified 
as  such.  During  the  regular  October  term« 
1869,  of  the  superior  court  of  Jones  county 
proceedings  were  had  at  the  Instance  of  Mrs. 
Pitts,  the  life  tenant,  and  Peyton  T.  Pitts 
Sr.,  as  the  next  friend  and  guardian  of  the 
persons  and  property  of  her  minor  children, 
to  obtain  leave  to  sell  a  portion  of  the  land 
covered  by  the  devise  above  mentioned. 
These  proceedings  consisted  of  the  joint  pe- 
tition of  Mrs.  Pitts,  the  life  tenant,  and  of 
Peyton  T.  Pitts,  Sr.,  as  next  friend  and 
guardian  of  her  three  minor  children,  ad- 
dressed "to  the  Hon.  Philip  B.  Bobinson, 
judge  of  the  superior  courb  of  the  Ocmulgee 
circuit  In  said  state,"  and  praying,  for  the 
reasons  set  forth  in  the  petition,  for  an  order 
for  the  sale  of  lot  of  land  No.  176,  in  the 
Sixth  district  of  originally  Baldwin,  now 
Jones  county,  which  constituted  a  portion 
of  the  1,600  acres  of  land  devised  to  Mrs. 
Pitts  fbr  life,  with  remainder  in  fee  to  her 
surviving  children.  The  substance  of  so 
much  of  the  petition  as  needs  to  be  here 
stated  Is  to  the  following  effect:  When  Mr. 
Choate  executed  his  will,  and  at  the  time  of 
his  death,  he  owned  a  large  quantity  of 
land,  which  was  cultivated  by  his  slaves. 
The  land  devised  to  his  daughter  for  life, 
with  remainder  In  fee  to  her  children,  con- 
sisted of  al)out  1,600  acres.  The. tenements 
on  this  land  and  practically  all  of  the  per- 
sonalty of  the  testator  were  destroyed  by 
Sherman's  army  In  1864.  The  slaves  were 
emancipated ;  Mrs.  Pitts  and  her  three  minor 
children  have  no  property  other  than  the 
land  devised  to  them  by  the  testator.  They 
are  unable  to  cultivate  all  of  It  In  its  con- 
dition they  cannot  rent  It  to  others.  The 
tenements  and  fences  must  be  rebuilt,  and 
petitioners  need  m<Miey  with  which  to  have 
this  done  and  to  carry  on  farming  opera- 
tions.   They  have  no  means  with  which  to 


keep  the  taxes  paid  on  all  the  land,  and  to 
keep  It  all  would  be  burdensome  to  them. 
The  lot  Na  176  does  not  adjoin  the  balance 
of  the  1,600  acres>  but  Is  a  mile  from  any 
of  it,  and  about  two  miles  from  the  main 
body  of  the  plantation.  It  is  average  pine 
land,  without  sufficient  timber  to  ke^  it 
under  fence  for  more  than  two  years.  Pe- 
titioners have  negotiated  with  one  Newton 
Ethridge  to  sell  him  lot  No.  176  at  a  fair 
price,  and  greatly  to  the  advantage  of  all 
having  an  interest  therein;  and  "petitioners 
represent  that  all  parties  in  Interest  are  em- 
braced in  this  petition,  and  that  they  have 
no  other  property  than  that  devised  by  said 
will  and  as  herein  set  forth."  The  prayer 
is  for  an  order  for  the  sale  and  omveyance 
of  lot  176  by  petitioners  to  Newton  Ethridge 
on  the  terms  agreed  upon  with  him  and  as 
set  forth,  and  that  the  proceeds  of  the  sale 
may  be  used  by  petittoners  in  building  neces- 
sary tenements,  fences,  repairing  the  farm, 
and  carrying  on  Its  operations  generally,  the 
residue.  If  any,  to  be  Invested  in  state  bonds, 
or  put  out  at  Interest  In  the  sound  discretion 
of  the  petitioners.  The  petition  was  not  fil- 
ed; no  process  was  prayed  for  or  attached. 
Service  was  acknowledged  by  both  of  the 
petitioners  on  October  20,  1869,  which  was 
during  the  term  of  the  court;  and  on  the 
next  day,  still  in  term,  the  following  judg- 
ment was  rendered: 

"Jones  Superior  Court,  October  term  1869. 
Upon  hearing  and  considering  the  foregoing 
application  it  is  ordered  and  adjudged  that  the 
said  Mary  C.  Pitts  and  Peyton  T.  Pitts,  Sr., 
guardian  of  the  minor  children  of  said  Mary 
C.  Pitts,  be  authorized  to  sell  said  lot  of  land 
No.  176,  in  the  Sixth  district  of  originally  Bald- 
win, now  Jones,  county,  containing  202%  acres 
more  or  less,  to  Newton  Ethridge,  at  and  for 
the  sum  of  $1,600,  it  being  shown  that  said 
sale  is  to  the  best  interest  of  the  said  Mary  C. 
Pitts  and  her  children.  It  is  further  ordered 
that  the  said  Mary  C.  Pitts  and  said  Peyton  T. 
Pitts,  Sr.,  be  authorized  and  directed  to  ex- 
ecute unto  the  said  Newton  Ethridge  good  and 
sufficient  titles  to  said  land  upon  payment  in 
full  of  said  sum  of  money.  It  Is  further  or- 
dered that  the  said  Mary  0.  Pitts  and  the  said 
guardian  be  authorized  to  use  said  money  in 
the  improvement  and  repairing  the  other  lands 
of  said  Mary  C.  Pitts  derived  nnder  the  will  of 
her  deceased  father,  Thomas  W.  Choate;  and 
the  derlE  of  the  superior  court  of  Jones  county 
is  ordered  to  spread  upon  the  minutes  of  said 
court  this  application,  order,  notice,  and  other 
papers  attached.  October  21,  1869.  Philip  B. 
Bobinson,  Judge  Superior  Court*  Ocmulgee 
Circuit." 

On  December  28,  1869,  Mary  O.  Pitts  and 
Peyton  T.  Pitts,  Sr.,  as  guardian  of  her  mi- 
nor children,  executed  a  deed  to  Newtcm  Eth- 
ridge for  the  lot  176,  in  consideration  of  the 
sum  of  $1,800  paid  in  cash,  the  deed  reciting 
the  material  parte  of  the  decree.  Newton 
Ethridge  went  into  possession  of  the  lot, 
being  the  premises  sued  for  In  the  present 
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case,  immediat^y  after  the  execution  and 
delivery  of  t&e  deed  to  him,  and  remained  in 
possession  nntU  his  death  in  Mardi,  1901. 
He  died  testate,  devising  the  land  to  his 
wife,  Delia  Ethridge.  The  purchase  price, 
^1,800,  paid  by  Newton  Ethridge,  was  the 
full  value  of  the  life  estate  and  remainder 
Interest  in  fee  to  lot  176  at  the  time  it  was 
conveyed  to  Ethridge.  Mrs.  Mary  O.  Pitts, 
the  life  tenant,  died  la  November,  1913,  leav- 
ing surviving  her  son,  Peyton  Thomas  Pitts, 
and  her  daughter  Mattie  Taylor  Pitts.  Her 
daughter  Rebecca  Elizabeth  Pitts  died  in 
1905,  leavtDg  several  children.  Mattie  Taylor 
Pitts  died  in  December*  1913,  leaving  chil- 
dren. 

In  September,  1914,  Peyton  Thomas  Pitts, 
one  of  the  remaindermen,  and  the  children 
of  Rebecca  Elizabeth  Pitts,  as  remainder- 
men, brought  in  Jones  superior  court  this 
action  in  ejectment  against  Mrs.  Delia  Eth- 
ridge, for  the  recovery  of  tne  lot  of  land 
No.  176.  The  children  of  Mrs.  Mattie  Tay- 
lor Pitts  did  not  join  them  in  the  suit.  The 
Judge  by  consent  tried  tlie  case  without  a 
Jury,  and  on  an  agreed  statement  of  facts 
the  material  portions  of  which  are.  herein- 
before set  out  The  Judgment  was  rendered  in 
behalf  of  the  plaintiffs  and  against  the  de- 
fendant for  an  undivided  two-thirds  interest 
In  lot)  176.  It  appears  from  this  Judgment 
that  his  honor  was  of  the  opinion  that  the 
order  for  the  sale  of  the  land,  granted  in 
1869,  was  void,  because — 

**mider  the  law  and  facts  set  out  In  the  peti- 
tion, which  is  a  part  of  said  agreed  statement 
of  facts  in  this  case,  that  the  judge  of  the 
superior  court  of  said  drcait  had  no  authority 
to  order  the  sale  of  the  interest  of  the  minors 
In  the  property  hi  controversy,  and  said  order 
iMrhich  is  attached  to  said  petition,  under  the 
law  as  it  existed  at  that  time,  in  1869,  was 
▼old,  and  did  not  authorize  the  sale  of  the  in- 
terest of  the  minors  in  said  property.  At  the 
time  of  the  date  of  said  order,  in  order  to  sell 
the  interest  of  wards  in  property,  the  ordi- 
naries only  had  the  legal  authority  to  empower 
such  sale.** 

The  defendant  excited,  assigning  error 
on   this  judgment. 

F.  Holmes  Johnson  and  Willard  W.  Bur- 
geaSr  both  of  Gray,  for  plaintiff  in  ^ror. 

Jno.  R.  li.  Smith  and  Grady  G.  Harris, 
both  of  Macon,  for  defendants  in  error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  1.  Section  1779  of  the  Givil  Gode, 
wlilch  went  into  effect  on  January  1,  1863, 
declared: 

"AH  sales  of  any  portion  of  the  property  of 
the  ward,  shall  be  made  under  the  direction 
«if  the  ordinary,  and  under  the  same  rules  and 
restrictions  as  are  prescribed  for  sales  by 
administrators  of  estates.*' 


^The  same  language  was  contained  in  the 
Codes  of  1868,  1873,  and  1882.    The  act  of 
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1889  (Givil  Gode  1895,  |  2545;    Qv.  Gode 
1910,  f  3064)  provides  that— 

''By  order,  in  term  or  vacation,  of  the  judge 
of  the  superior  court  of  the  county  of  the 
'guardian's  appointment,  guardians  may  sell  the 
whole  or  any  part  of  the  estate  of  their  wards, 
for  reinvestment,  upon  such  terms  and  at  such 
time  and  place  as  said  judge  may  order." 

The  following  section  provides  for  the  pub- 
lication of  notice  of  the  application  for  sale, 
and  that  the  application  shall  describe  the 
property  sought  to  be  sold,  the  reasons  for 
making  the  application,  the  property  in 
which  the  guardian  wishes  to  reinvest  the 
proceeds  of  sale,  etc.  The  next  section  is  as 
follows: 

"All  other  sales  of  any  portion  of  the  prop- 
erty of  the  ward  shall  be  made  under  the  direc- 
tion of  the  ordinary,  and  under  the  same  rules 
and  restrictions  as  are  prescribed  for  sales  by 
administrators  of  estates." 

Except  for  the  word  "other"  in  the  first 
line,  this  is  the  same  language  as  that  con- 
tained in  the  Godes  of  1863,  1873,  and  1882, 
as  above  noted.  Administrators  may  sell 
lands  of  their  intestates  when  necessary  for 
the  payment  of  debts  or  for  distribution 
under  an  order  of  the  ordinary,  granted 
upon  petition  setting  forth  the  reason  for  the 
application,  and  on  publication  of  the  pre- 
scribed notice;  and  all  such  sales,  except  of 
annual  crops  sent  off  to  market,  and  of 
vacant  lands,  must  be  at  public  outcry  and 
to'  the  highest  bidder.  In  view  of  these 
statutes,  did  the  judge  of  the  superior  court, 
in  1869,  have  jurisdiction,  while  presiding 
over  a  session  of  the  court,  on  a  petition 
then  presented  by  a  life  tenant  and  the 
guardian  of  minors  owning  a  legal  remainder 
interest  in  land,  to  grant,  during  term,  a 
decretal  order  for  the  sale  of  sudi  remainder 
by  the  guardian? 

[1 ,2]  The  superior  court  has  been  the  court 
of  equity  in  this  state  at  least  since  the  judi- 
ciary act  of  1799  (Digest  of  Laws  1802,  p. 
292)  and  the  language  used  in  reference  to 
it  by  the  Gonstitutions,  as  in  that  of  1868, 
has  been  that  "the  superior  courts  shall  have 
exclusive  jurisdiction  in  •  •  •  equity  cases." 
In  Beall  v.  Fox,  4  Ga.  40i,  it  was  said: 

"The  act  of  1784  adopted  the  laws  of  Eng- 
land, adapted  to  our  circumstances.  The  act  of 
1799  conferred  equity  powers  on  the  superior 
courts,  necessary  to  give  to  those  laws  a  com- 
plete and  practical  application,  for  the  benefit 
of  the  citizens  of  this  state,  in  as  full  and  am- 
ple manner,  as  the  same  existed  in  Great  Brit- 
ain, for  the  benefit  of  the  subjects  of  that  king- 
dom. We  have  not  only  adopted  the  laws  of 
England  suiteld  to  our  circumstances,  but  we 
have  created  the  necessary  judicial  machinery, 
to  give  to  those  laws  a  practical  and  beneficial 
effect,  and  such  we  understand  to  be  the  ofBce 
and  duty  of  a  court  of  equity,  and  such  we 
understand  to  have  been  the  object  of  the  Leg- 
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Islatnre,  fn   1799,  in   conferring  equity   pow- 
ers on  the  tnperior  courts." 

In  Jones  y.  Dougherty,  10  Qa.  281,  it  was 
said: 

"We  have  not  only  adopted  the  whole  system 
of  English  jurisprudence,  common  law,  and 
chancery,  suited  to  our  condition  and  circum- 
stances, but  •  •  •  we  have  framed  the  nee* 
essary  judicial  machinery  to  giye  to  that  sys- 
tem a  practical  and  beneficial  efifect,  and  that 
such  is  the  ofBce  and  duty  of  a  court  of  equity, 
and  such  was  the  object  of  the  Legislature  of 
1799,  in  conferring  equity  powers  upon  the  su- 
perior courts.' 


»» 


And  in  Mordecal  v.  Stewart,  37  Qa.  375,  it 
was  said: 

"  'The  equity  jurisdiction  was  created  by  the 
act  of  1799.  Cobb's  N.  D.  467;  section  53  of 
the  Judiciary  Act.  It  was  a  special  grant,  and 
gave  an  exclusive  jurisdiction.  It  authorized 
the  superior  courts  to  "exercise  the  powers  of 
a  court  of  equity"  by  such  proceedings  as  were 
"usual  in  such  cases."  •  •  •  Generally,  equi- 
ty jurisprudence  embraces  the  same  matters  of 
jurisdiction  and  modes  of  remedy  in  Georgia 
as  was  allowed  and  practiced  in  England.'" 
Civil  Code  of  1863,  {  3083;  Id.  1868,  §  3045. 

And  the  language  of  this  section  is  em- 
bodied in  all  subsequent  civil  codes. 

[S]  As  was  said  by  Justice  Story,  the 
origin  of  the  jurisdiction  in  chancery  over 
the  persons  and  property  of  infants  is  quite 
obscure,  and  has  been  a  matter  of  much 
juridical  discussion.  "But  \^hateyer  may 
be  the  true  origin  of  the  jurisdiction  of  the 
court  of  chancery  over  the  persons  and  prop- 
erty of  infants,  it  is  now  conceded  on  all 
sides  to  he  firmly  established  and  beyond  the 
reach  of  controversy.  Indeed,  it  is  a  settled 
maxim  that  the  king  is  the  universal  guard- 
ian to  infants,  and  had,  in  the  court  of 
chancery,  to  take  care  of  their  fortunes." 
8  Story's  Eq.  Jur.  (14th  Ed.)  §§  1743,  1752. 
In  14  R.  C.  L.  2681,  {  43,  it  is  said: 

"But  is  it  also  within  the  inherent  and  com- 
prehensive power  of  a  court  of  general  equity 
jurisdiction,  according  to  the  great  current 
of  American  decisions,  to  sell  the  land  of  in- 
fante lying  within  its  jurisdiction  when  such 
sale  is  necessary.  *  *  *  The  clearest  case 
for  the  exercise  of  such  a  power  is  when  the 
sale  is  necessary  to  procure  funds  for  the  in- 
fant's proper  maintenance  and  education;  and 
the  weight  of  authority  seems  to  be  that  it  does 
not  extend  to  sales  merely  because  it  appears 
to  be  for  the  general  interest  of  the  infant, 
though  there  is  not  lacking  very  respectable  au- 
thority for  the  power  to  sell  real  estate  when 
shown  to  be  for  the  manifest  interest  of  the 
minor.  The  jurisdiction  does  not  spring  from, 
nor  is  it  dependent  upon,  the  character  of  the 
estate,  whether  absolute  or  contingent,  whether 
in  possession,  or  the  possession  postponed  un- 
til the  happening  of  a  future  event.  It  rests 
upon  the  power  and  duty  of  the  court  to  pro- 
tect infants,  to  take  care  of  and  preserve  their 
estates  while  under  disability  debarring  them 
from  the  administration  of  property.  The 
courts  would  be  more  reluctant  to  decree  the 


sale  of  an  estate  in  remainder,  or  of  a  contin- 
gent estate,  lest  it  might  operate  a  sacrifice 
of  the  interests  of  the  infant;  but  the  juris- 
diction exists  even  as  to  such  estates,  thoagh 
t  it  may  be  more  seldom  and  more  sparingly  ex- 
ercised, and  it  has  been  held  that  such  a  sale 
could  be  made,  though  contingent  interests  were 
vested  in  persons  whose  residences  and  namei 
were  unknown,  or  even  in  possible  children 
yet  unborn." 

See^  also,  21  0.  J.  121,  |  09. 

Many  cases  are  cited  in  support  of  the 
text  quoted,  and  a  few  to  the  contrary  of 
some  portions  thereof.  Other  text-writers, 
and  many  adjudicated  cases  might  be  cited 
to  the  same  effect 

"In  general  it  may  be  said  that  in  all  the 
states  having  the  complete  equity  system,  the 
original  jurisdiction  of  diancery  must  be  con- 
sidered as  remaining  in  full  force  and  effect 
notwithstanding  the  jurisdiction  given  to  the 
probate  courts,  unless  -the  constitutional  or 
statutory  provisions  creating  these  courts,  by 
express,  negative,  prohibitory  language,  take 
away  the  former  chancery  jurisdiction,  or  un- 
less by  these  statutes  the  probate  jurisdiction 
is  given  in  such  affirmative  and  exclusive  lan- 
guage as  to  raise  necessary  implication  that  it 
was  the  intention  to  displace  the  former  corre- 
sponding chancery  powers."  21  G.  J.  120,  | 
98,  note  63. 

Statutes  abridging  the  jurisdiction  of 
courts  of  equity  must  be  strictly  construed. 

This  court  has  decided  a  number  of  times 
that  a  judge  of  the  superior  court,  at  cham- 
bers, was  without  authority,  prior  to  the 
act  of  1889  (Civil  Code  of  1910,  f  3064),  upou 
a  petition  then  presented,  to  order  a  sale  of 
the  legal  estate  of  minors  in  realty,  although 
it  may  be  represented  as  beneficial  to  them. 
Webh  V.  Hicks,  117  Ga.  835,  48  S.  B.  738,  and 
cases  cited;  Morehead  v.  Allen,  131  Ga.  807, 
63  S.  B.  507>  and  cases  dted;  Powell  v.  Hey- 
man,  143  Ga.  728,  85  S.  BL  891.  These 
decisions  were  evidently  based  mainly  upon 
the  grounds  that  chancery  jurisdiction  in 
this  state  was  conferred  upon  the  superior 
courts,  not  upon  the  judges  thereof,  and  that 
the  judges  acting  in  vacation  were  not  courts 
of  equity  (Milledge  v.  Bryan,  49  Ga.  397), 
because  ''the  judges  of  the  superior  courts 
of  this  state  can  do  no  act  nor  grant  any 
decree  in  vacation  unless  it  be  authorized 
by  statute"  (Rogers  v.  Pace,  75  Ga.  436), 
and  because  "the  power  of  a  judge  of  the 
superior  court  to  authorize,  in  vacation,  a 
sale  of  the  legal  estate  of  a  minor  can  be 
derived  only  from  a  statute^'  (Mitchell  ▼. 
Turner,  117  Ga.  958,  960),  44  S.  B.  17. 

In  Milledge  v.  Bryan,  supra,  it  was  said: 
"The  general  rule  was  by  an  application  to 
the  court  of  ordinary."  In  Kni^^P  ▼•  Harris, 
60  Ga.  398,  403,  it  wias  said: 

"Bquity  may,  in  some  cases,  interfere  with 
the  administration  of  the  estates  of  deceased 
persons,  or  direct  the  management  and  disposk- 
tion  of  property  belonging  to  minors;  but,  gen- 
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erally,  ezecators,  administrators  and  guardians  ]  "competent  for  the  life  tenant  to  waiye  the  life 


are  to  resort  to  the  court  of  ordinary  for  or- 
ders of  sale,  and  such  judgments  as  are  neces- 
sary to  supplement  tiieir  general  powers." 


estate  in  the  property  devised;  and  this  would 
vest  the  whole  estate  in  the  children;  and  it 
would  be  in  the  power  of  a  court  of  equity  to 
decree  a  sale  of  the  whole  or  a  part  of  the 
property  for  the  support,  education,  and  main- 
tenance of  the  children  and  the  support  of  the 
widow.     The  court  could  hear  evidence  as  to 


From  these  qtiotations  it  appears  that  the 
jnrlsdictloQ  of  a  court  of  equity— the  superior 

court — to  order  the  sale  of  a  minor's  property    .,  .   . ,       ,       *  ^u    i.«       ^  *.        j  j 

,«««  ,.«♦  «««,^i«  4.«i,««  -,«««  K„  ^.v^^c^^n  I  ^^^  probable  value  of  the  life  estate,  and  decree 
was  not  entirely  taken  away  by  the  section  |  ^^  ^^^  ^^^^  ,^^  ^^^  ^^  ^^^1^  ^^^  ^^^  ^^^^^_ 

of  the  Code  authorizing  ordinaries  to  exercise   t^^  ^^  ^^^^  by  proper  order,  protect  the  re- 
sucb  power.    In  McCamy  v.  Higdon,  50  Ga. '  mainder  for  the  use  of  the  children,  or  decree 

that  the  same  be  turned  over  to  the  guardians 
of  the  minors  and  to  those  children  who  have 
become  of  age." 

Also: 

"An  amendment  should  be  made  specifically, 
setting  forth  the  property  constituting  the  es- 
tate held  by  the  vridow,  and  stating  her  will- 
ingness to  surrender  her  life  estate/'  and  "it 
seems  to  be  the  policy  of  the  law  to  provide 
for  the  support  of  the  widow  and  minor  chilh 
dren,  and  the  court  should  in  all  proper  ways 
forward  and  carry  out  this  policy." 

That  was  a  dear-cat  holding  that  a  court 
of  equity  could  grant  an  order  for  the  sale 
of  the  legal  estate  of  minors. 

In  Sharp  v.  Findley,  71  6a.  654,  the  exec- 
utor of  a  will  filed  a  petition,  to  which  leg- 
atees were  parties,  and  minor  legatees  were 
represented  by  a  guardian  ad  litem  praying 
for  an  order,  at  chambers,  for  the  sale  of 
the  realty  of  such  infants.  Chief  Justice 
Jackson  in  delivering  the  opinion  (at  page 
665)  said: 

'The  very  minute  this  petition  came  before 
this  chancellor  and  disclosed  the  fact  that  the 
land  of  infants  was  involved,  his  wards  were 
before  him,  and  the  case  was  concerning  'an 
estate  of  the  wards  of  chancery.'  The  ease 
was  made  where  these  wards  were  suffering  or 
likely  to  suffer;  where  their  property  must  bo 
changed,  so  as  to  realize  for  them  the  necessi- 
ties of  life,  and  it  was  necessary  that  his  pro- 
tective powers  be  exercised  to  make  such  de- 
cree as  would  relieve  that  necessity,  and  at  the 
same  time  protect  the  estate  by  looking  to  the 
reinvestment  and  preservation  of  the  fund. 
Again,  the  'proceedings'  to  *be  had  therein'  are 
to  be  such  'as  the  necessity  of  each  case  may 
demand.'  Of  that  necessity  he  is  the  judge  and 
the  only  judge.  If  the  infant  be  not  safe  in  his 
breast,  where  shall  he  look  for  help?  If  chan- 
cery protect  not  its  wards,  what  guardian,  what 
law,  can  protect  them?  I  had  rather  confide  an 
infant  to  the  custody  and  care  of  an  honest 
judge  than  to  any  jury  ever  sworn  to  find  facts 
and  apply  law." 

In  Mitchell  v.  Turner,  supra,  it  was  said 
(referring  to  the  above  quotation  from  Sharp 
V.  Findley): 

"The  language  of  the  Chief  Justice  is  mani- 
festiy  sound  as  applied  to  applications  filed  in 
term,  as  were  those  in  the  McGowan  and  Rich- 
ards Cases,  supra,  and  it  was  with  reference 
to  such  applications  that  those  cases  approved 
the  language  used  in  Sharp  v.  Findley.     The 


629,  it  was  held: 

"A  deed  purporting  upon  its  face  to  have  been 
made  by  the  guardian  of  a  minor,  under  the  au- 
thority of  a  decree  of  the  superior  court,  is  in- 
admissible in  evidence  without  the  production 
of  said  decree." 

There  is  a  clear  implication  that  if  the 
decree  had  accompanied  the  deed  the  instru- 
ment would  be  admissible;  and,  further, 
that  a  decree  of  the  superior  court,  authoriz- 
ing a  guardian  to  sell  his  ward's  estate  was 
validL 

The  decisions  holding  that  the  judge  of  the 
superior  court  had  no  power  to  grant  an 
order  to  a  guardian  to  sell  the  legal  estate 
of  his  ward  all  stressed  the  point  that  the 
Judge  had  no  power  to  grant  such  order  in 
vacation,  and  on  a  petition  presented  in 
vacation,  thereby  raising  the  strong  impli- 
cation that  if  the  i>etition  had  been  presented 
to  the  judge  when  he  was  presiding  over  a 
session  of  the  court,  and  he  had  granted  an 
order  for  such  sale  during  term,  it  would 
have  been  valid.  As  was  said  in  Richards  v. 
East  Tenn.  eta,  Ry.  Co.,  106  Qa.  614,  634, 
33  S.  B.  1»3,  201  (45  L.  R.  A.  712): 

"As  far  as  this  court  has  ever  gone  is  to 
declare  that  the  chancellor  has  no  power  to 
grant  at  chambers  an  order  for  the  sale  of  the 
legal  estate  of  minors.' 


t» 


It  has  never  since  gone  further. 

There  are  several  decisions  of  this  court 
to  the  ^ect  that  by  a  decretal  order  of  the 
smperior    court,    granted    during   a    session 
thereof,  upon  a  petition  to  which  the  minors 
are  parties,  plaintiff  or  defendant,  a  guardian 
may  be  authorized  to  sell  the  lands  of  his  mi- 
nor ward,  whether  held  by  legal  or  by  equita- 
ble titie.     In  Rakestraw  v.  Rakestraw,  70 
Ga.  806,  the  will  of  the  testator  was  probated 
In  April,  1878.    The  widow  was  named  as 
executrix,  and  qualified.    Certain  realty  was 
devised  to  the  widow  for  life,  with  remainder 
to  testator's  children.    She  filed  a  bill  in  her 
avnk   right,  and  as  next  friend  of  the  six 
]xiiiK>r  children  of  the  testator,  making  his 
tliree  adult  children  defendants,  and  alleging 
tliat  the  rents,  issues,  and  profits  of  the  land 
0O  devised  were  not  sufildent  for  the  support 
of    herself   and   the   minor  children.     The 
prayer  was  that  she  be  allowed  to  sell  such 
land  or  a  portion  thereof  for  the  support  of 

lierself  and  the  minor  children.    It  was  h^d  j  language,  when  applied  to  proceedings  institut- 
(in  X883)  that  it  was-*  |  ed  in  vacation,  is  opposed  to  the  rulings  made 
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in  many  cases,  both  before  and  after  the  Sharp 
/  Case,  and  it  has  never  been  followed  in  a  case 
where  the  proceedings  were  had  and  the  order 
of  sale  granted  at  chambers." 

Richards  t.  Bast  Tenn.,  etc.,  Ry.  Co.,  su- 
pra, was  an  especially  well-considered  case, 
as  will  readily  appear  from  a  perusal  of  the 
majority  opinion  deliyered  by  Justice  Lewis, 
and  the  dissenting  opinion  by  Chief  Justice 
Simmons.  As  several  rulings  made  by  the 
majority  in  that  case  bear  directly  on  and 
control  questions  Involved  In  the  case  at  bar, 
we  quote  the  following  headnotes  from  the 
majority  opinion: 

**1.  The  jurisdiction  of  equity  over  the  estates 
of  wards  of  chancery  is  broad,  comprehensive, 
and  plenary. 

"2.  When  one  holds  title  to  realty  in  trust  for 
the  benefit  of  a  mother  and  her  minor  children 
during  the  life  of  the  mother,  but  is  not  clothed 
with  the  title  to  the  legal  fee  in  remainder 
which  vests  in  the  children,  he  may  apply  to  a 
court  of  equity  for  a  sale  of  the  entire  property* 
including  the  legal  as  well  as  the  equitable  es- 
'  tate,  the  purpose  of  the  api^cation  being  for 
the  benefit  of  the  children  as  well  as  the  moth- 
er. The  moment  such  an  ez  parte  petition 
comes  before  the  chancellor  and  discloses  the 
fact  that  the  legal  as  well  as  the  equitable  es- 
tate of  infants  is  involved,  they  become  his 
wards,  and  the  case  is  one  concerning,  'an  es- 
tate of  the  wards  of  chancery*;  and  accordingly 
the  chancellor  has  jurisdiction  to  grant  in  term 
an  order  to  sell  the  entire  property,  the  minors 
being  properly  made  parties  and  represented 
before  him. 

"3.  The  petition  of  the  trustee  for  the  sale 
of  the  premises  in  dispute  having  been  made 
and  passed  upon  prior  to  the  act  of  1876,  re- 
quiring personal  service  on  minors,  the  appoint- 
ment of  a  guardian  ad  litem  for  them,  and  his 
appearance  and  answer  to  the  petition,  were 
sufficient  to  give  the  court  jurisdiction  of  their 
rights. 

"4.  Where  such  a  trustee  petitions  for  the 
sale  of  the  entire  property  embraced  in  the  con- 
veyance to  him,  for  the  purpose  of  supplying 
the  immediate  necessities  of  all  the  beneficia- 
ries, including  the  children,  and  of  making  per- 
manent investments  for  their  benefit,  an  order 
granted  to  sell  the  property  in  accordance  with 
tile  petition  in  effect  directs  an  absolute  sale  of 
the  entire  estate,  both  legal  and  equitable.  *  *  * 

'*6.  Since  the  first  Code  went  into  effect  on 
the  1st  of  January,  1863,  it  has  never  been  nec- 
essary, in  order  to  give  the  chancellor  juris- 
diction to  direct  a  sale  of  the  legal  and  equita- 
ble estate  of  minors  in  the  same  property,  that 
a  regular  proceeding  in  equity  be  instituted; 
but  such  a  sale  may  be  ordered  by  the  judge 
without  a  jury,  upon  an  ez  parte  petition,  and 
at  the  term  of  the  court  when  the  petition  is 
filed  or  presented. 

"(a)  In  the  absence  of  any  legislative  provi- 
sion to  the  contrary,  it  would  seem  that  equity 
has  inherent  jurisdiction  to  order  a  sale  of  the 
legal  estate  of  minors  for  reinvestment,  when- 
ever to  the  minors*  interest.  Be  this  as  it  may, 
the  present  case  is  distinguishable  from  one 
where  the  sole  purpose  is  to  sell  such  an  es- 
tate for  reinvestment.  This  is  so  because  the 
petition  for  sale  now  un<ter  consideration  in* 


volved  equitable  rights  over  which  the  superior 
courts  of  this  state  clearly  had  jurisdiction. 

"6.  Where  such  a  petition  had  entered  therer 
on  'January  adjourned  term,  1871/  and  the  or- 
der of  sale  had  entered  on  it  at  the  place  of 
the  judge's  signature,  'January  adjourned  term. 
May  12,  1871,'  and  it  appeared  that  the  judge 
was  actually  on  that  day  holding  a  regular  ses- 
sion of  such  adjourned  term,  this  was  suflident 
to  authorize  the  presumption  that  the  order  in 
question  was  granted  in  open  court,  during  its 
regular  session  in  the  transaction  of  term  busi- 
ness, and  was  therefore  a  proceeding  in  term 
and  not  at  chambers.  l%e  facts  that  the  peti- 
tion was  not  filed,  that  the  case  was  not  en- 
tered on  the  regular  docket  of  causes  for  trial, 
that  no  process  was  attached  to  the  petition, 
and  that  the  order  of  the  sale  directed  a  record 
of  the  proceedings  on  the  minutes,  as  is  usually 
the  case  when  such  orders  are  'granted  at 
chambers,  were  not  sufficient  to  overcome  thiv 
presumption;  especially  in  view  of  the  principle 
that  the  court  should  adopt  that  construction 
which  treats  the  order  as  completely  legal,  and 
not  as  partially  illegal  and  to  that  extent  void. 

''7.  Even  if  the  proceedings  to  sell  the  prop- 
erty were  defective  on  account  of  the  omissions 
to  file  the  petition,  attach  process,  and  docket 
the  case,  these  were  mere  irregularities  which 
did  not  render  void  the  judgment  of  a  court 
that  had  jurisdiction  over  the  persons  and  sub- 
ject-matter of  the  suit;  especially  where  the 
interests  of  innocent  purchasers  are  involved^ 
with  whose  rights  equity  is  always  loath  to  in- 
terfere." 

In  that  case  there  was  a  trust  estate  for 
the  joint  use  of  a  mother  and  her  minor  chil- 
dren during  her  life,  with  a  legal  remainder 
in  f ee  tp  the  children  at  the  death  of  the 
mother.  The  main  point  in  the  case,  how- 
ever, was  as  to  the  power  of  a  judge  of  the 
superior  court  to  grant  in  term,  upon  a  pe- 
tition then  presented  to  him,  a  decretal  or- 
der for  the  sale  of  the  legal  estate  in  re- 
mainder of  wards;  and  the  majority  of  the 
court  held,  in  effect,  that  the  judge  bad  ju- 
risdiction 80  to  do.  This  construction  wa» 
placed  upon  the  ruling  in  the  Richards  Case, 
in  Reed  v.  Alabama,  etc.,  Iron  Co.,  107  Fed. 
586  (Circuit  Court  N.  D.  Georgia),  wherein 
District  Judge  Newman  delivered  an  able 
oi^nion,  the  he&dnotes  to  which,  so  far  as 
here  relevant,  being  as  follows: 

"Under  the  law  of  Georgia,  as  settied  by  the 
decisions  of  its  Supreme  Court,  a  court  of  equi- 
ty has  inherent  jurisdiction  to  order  a  sale  of 
the  legal  estate  of  minors  in  real  estate  for  re- 
investment, where  it  is  to  the  minors'  interest, 
at  least,  when  grounds  exist,  aside  from  the  inr 
terest  of  the  minors,  which  make  it  proper  to 
invoke  the  jurisdiction  of  equity  in  the  prem- 


ises. 


•    • 


"2.  Where  an  estate  in  remainder  in  com- 
paratively unproductive  property  is  vested  in 
the  children  of  the  life  tenants  who  shall  be 
living  at  the  time  of  their  death,  and  there  are 
a  number  of  such  children  in  being,  who  are 
minors  and  in  need  of  funds  for  their  mainte- 
nance and  education,  a  court  of  equity  haa  the 
inherent  power,  having  before  it  the  life  ten- 
I  ants  and  the  remaindermen  in  esse,  with  theiv 
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laardian  ad  litem,  and  on  a  proper  showing,  to 
render  a  decree  for  the  sale  of  the  property 
aiul  the  reinyestment  of  the  proceeds  so  as  to 
produce  an  income  for  the  children;  and  such 
decree  will  bind  children  afterwards  born,  pro- 
Tided  it  has  made  proper  provision  for  the  in* 
vestment  and  protection  of  their  interests  in 
the  proceeds.**. 

In  line  with  the  ruling  coyered  in  head- 
note  2,  Just  quoted,  is  a  decision  of  this  court 
in  Cooney  v.  Walton,  161  Oa.  — ,  106  S.  D. 
167.  There  a  testator  died  in  March,  1918. 
The  will  devised  certain  realty  to  his  wife 
for  life,  remainder  in  fee  to  his  issue  living 
at  her  death,  and,  if  none,  then  to  named 
persons.  Included  in  the  realty  so  devised 
was  a  city  lot  on  which  there  were  buildings 
In  need  of  repair,  and  therefore  could  not  be 
advantageously  rented.  Tte  life  tenant 
brought  suit  against  the  only  issue  of  the 
testator,  an  adult  son,  who  was  childless, 
and  the  contingent  remaindermen  named  in 
the  will,  the  purpose  of  the  suit  being  to  ob- 
tain a  decree  for  the  sale  of  the  property, 
including  every  possible  interest  therein  of 
contingent  remaindermen  in  being  or  any 
possible  future  issue  of  the  testator's  son, 
for  reinvestment  under  the  same  limitations 
provided  in  the  will.  It  was  held  that  the 
court  had  Jurisdiction  of  the  parties  and 
the  subject-matter,  and  that  the  decree  ren- 
dered, authorizing  the  sale  as  prayed  for, 
was  binding  upon  all  parties  tp  the  suit,  and 
upon  any  unborn  issue  of  the  son  of  the  tes- 
tator who  might  be  in  life  at  the  death  of  the 
life  tenant.  The  rulings  in  this  case  were 
followed  in  Donaldson  v.  Donaldson,  151  Ga. 

,  106  S.  B.  272. 

In  Palmer  Brick  Go.  v.  Woodward,  135  Ga. 
450,  69  S.  EV.  827,  this  court  construed  the 
Richards  Gase,  supra,  as  holding  in  effect 
that  a  Judge  of  the  superior  court,  on  a  pe- 
tition presented  duing  term  by  a  guardian 
for  the  sale  of  his  ward's  legal  estate,  had 
Jurisdiction  to  grant,  during  a  session  pf  the 
court,  a  decretal  order  for  the  sale.    In  that 
case  Howell,  in  1876,  conveyed  certain  land 
to  Woodward  in  trust  for  the  Boiie  and  sepa- 
rate use  of  his  wife  "during  her  life,  and 
then  to  her  children,  if  she  should  leave  any, 
by  her  present  or  any  future  husband."    In 
1896  an  application  addressed  to  the  Judge 
of  Fnlton  superior  court  (the  land  lying  in 
Kulton  county),   "exercising  Jurisdiction  in 
cbancery  therein" — was  made  by  Woodward, 
calling  himself  trustee,  for  an  order  to  lease 
tbe  property  conveyed  in  the  deed,  for  20 
years,  to  the  Palmer  Brick  Company  for  it 
to  use  the  day  in  the  land  for  making  brick, 
and  for  other  purposes.    The  life  tenant  ac- 
knowledged service  on  the  petition,  and  stat- 
ed therein  that  she  united  with  the  petitioner 
In   the  application,  and  requested  the  court 
to   grant  the  same.    The  minor  remainder- 
men were  served,  and  a  guardian  ad  litem 
v^afi  appointed  for  them,  who  recommended 
tlie  granting  of  the  order,  as  it  would  be  for 


the  best  Interest  of  the  beneficiaries.  The 
order  as  prayed  for  was  granted  in  term.  It 
was,  among  other  things,  held: 

The  petition  having  been  considered  and 
passed  upon  in  term  time,  tbe  minors  [repre- 
sented by  guardian  ad  litem]  became  wards  of 
chancery,  and  the  order  granting  tbe  application 
to  lease  the  property  was  binding  npon  the 
defendant  in  error  [a  remainderman].  This  is 
true  although  the  deed  may  have  created  no 
valid  trust,  and  the  remainder  estate  conveyed 
to  the  minors  was  a  legal  estate.  *  *  *  The 
minors  having  duly  been  served  and  being  rep- 
resented  by  a  guardian  ad  litem,  who  filed  an 
answer  in  their  behalf,  and  the  proceedings  be- 
ing in  term  time  and  the  minors  having  become 
wards  of  chancery,  the  absence  of  process  did 
not  vitiate  the  proceedings.  *  •  *  The  con- 
tract of  lease  made  was  authorised  by  the 
terms  of  the  order.  •  •  •  The  court  erred 
in  granting  an  injunction  restraining  the  plain- 
tiif  in  error  'from  mining,  digging,  or  removing 
any  soil,  dirt,  or  day  from  the  premises  de- 
scribed in  the  petition.'  ** 

It  is  dear  that  the  deed  involved  in  that 
case  did  not  create  a  valid  trust  for  Mrs. 
Woodward,  as  it  was  executed  in  1876,  when 
she  was  sui  Juris  under  the  act  of  1866,  and 
no  trust  could  therefore  be  created  for  her. 
No  attempt  was  made  to  create  a  trust  for 
the  remaindermen.  The  life  estate  of  Mrs. 
Woodward  was  a  legal  estate,  as  was  the 
estate  of  the  remaindermen.  That  decision 
is  directly  applicable  to  the  case  at  bar.  It 
was  not  founded  upon  the  act  of  1889,  and 
could  not  have  been  based  upon  that  act 
(Givil  Gode  1910,  9  3064),  because  it  was  not 
a  sale  for  reinvestment,  but  a  lease  the  pro- 
ceeds of  which  were  to  be  consumed  in  their 
use.  The  decision  does  not  refer  to  that  act. 
The  fact  that  the  order  of  the  Judge  of  the 
superior  court,  granted  during  tenn,  au- 
thorized a  lease  for  20  years  of  the  land  (in 
which  the  remaindermen  had  a  legal  estate), 
to  be  used  for  the  manufacture  of  brick, 
could  not,  of  course,  differentiate,  on  prin- 
ciple, such  order  from  one  authorizing  a 
sale  of  the  legal  interest  of  the  remaind^- 
men  in  the  land.  While  the  remaindermen 
in  that  case,  who  had  no  general  guardian, 
were  represented  by  a  guardian  ad  litem 
when  the  order  for  the  lease  was  granted  in 
term,  there  was  no  necessity  for  a  guardian 
at  litem  in  the  case  at  bar,  wherein  the  order 
for  the  sale  of  the  land  was  granted  in  term, 
for  the  reason  that  the  minors  were  repre- 
sented by  the  guardian  duly  appointed  for 
their  persons  and  property  by  the  ordinary. 
In  the  cases  we  have  cited  in  support  of  the 
doctrine  that  a  Judge  of  the  superior  court, 
on  a  petition  presented  while  he  is  presiding 
over  a  sessiim  of  the  court,  by  a  guardian  for 
the  sale  of  the  legal  estate  of  his  ward,  has 
Jurisdiction  in  term  to  grant  an  order  for 
such  sale,  we  say  that  in  such  cases  the  or- 
ders for  the  sale  so  granted  by  the  Judge  of 
the  superior  court  were  passed  since  the  Giv- 
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U  Code  of  1863,  wberein  first  appeared  the 
section  that: 

"All  sales  of  any  portion  of  the  property  of  a 
ward  shall  be  made  under  the  direction  of  the 
ordinary,  and  under  the  same  rules  and  re- 
strictions as  are  prescribed  for  sales  by  admins 
istrators  of  estates" 

— and,  with  the  exception  of  the  Woodward 
Case,  prior  to  the  passage  of  the  act  of  1889, 
authorizing  judges  of  the  superior  court  to 
grant,  either  In  vacation  or  in  term  time, 
orders  for  the  sale  of  a  ward's  property  for 
reinvestment  It  clearly  appears,  therefore, 
that  this  court  in  none  of  the  cases  cited  was 
of  the  opinion  that  the  section  of  the  Code, 
as  to  ordinaries  granting  orders  to  guardians 
for  the  sale  of  the  estate  of  their  wards,  de- 
prived the  superior  courts,  as  courts  of  equi- 
ty, of  the  Jurisdiction  to  grant,  during  term, 
on  petition  then  presented,  decretal  orders 
for  the  sale  of  the  estates  of  wards,  wheth- 
er legal  or  equitable.  Judge  Powell  in  his 
excellent  work  Actions  for  Land,  f  254,  and 
at  page  320,  says: 

"Minors  are  wards  of  chancery.  The  juris- 
diction of  equity  over  the  estates,  both  legal  and 
equitable,  of  wards  in  chancery  is  broad,  com- 
prehensive, and  plenary.  The  superior  courts 
are  the  courts  of  equity  in  this  state.  Hence, 
by  a  decree  of  the  superior  court,  granted  dur- 
ing a  session  of  the  court,  upon  an  equitable 
petition  to  which  the  minors  are  parties  (plain- 
tiff or  defendant),  a  guardian  may  be  author- 
ized to  sell  the  lands  of  his  minor  ward,  whether 
held  by  legal  or  by  equitable  title." 

[3,4]  There  were  controlling  reasons  why 
the  court  of  equity,  and  not  the  ordinary, 
had  jiu-isdiction  to  grant  the  order  for  the 
sale  of  the  land  Involved  in  this  case.  The 
land,  as  we  have  seen,  was  devised  to  the 
widow  for  life,  with  remainder  to  her  sur- 
viving child  or  children.  She  and  her  chil- 
dren, all  of  whom  were  minors  of  tender 
years,  had  practically  no  other  property 
than  their  interest  In  the  devised  lands, 
which  constituted  a  plantation  of  some  1,600 
acres,  the  tenements  on  which  had  been  de- 
stroyed by  federal  troops  during  the  then 
recent  war;  and  the  fences  thereon  needed 
rebuilding,  in  order  that  the  lands  could  be 
rented  and  the  widow  and  children  support- 
ed. The  duly  appointed  guardian  for  the 
minors  and  their  mother,  the  life  tenant, 
found  a  man,  Newton  Ethridge,  who  was  able 
and  willing  to  purchase  the  lot  176,  which 
was  not  contiguous  to  the  balance  of  the 
plantation  of  some  1,200  acres,  but  situated 
a  mile  therefrom,  and  to  pay  the  full  value 
of  the  entire  interest  therein — ^the  life  es- 
tate of  the  widow  and  the  remainder  estate 
of  her  surviving  child  or  children.  There 
was  an  actual  necessity,  in  view  of  the  cir- 
cumstances, that  the  lands  be  put  in  condi- 
tion to  be  rented,  that  money  for  the  main- 
tenance of  the  widow  and  children  could  be 
flpecured.  She  and  the  guardian  evidently 
believed  it  would  be  beet  for  all  interested 


in  the  lands  that  the  entire  interest  hi  lot 
176  be  sold  to  Ethridge  at  private  sale,  for 
the  prearranged  price,  the  full  value  of  the 
entire  interest  The  ordinary  did  not  have 
jurisdiction  to  grant  an  order  for  such  a  sale. 
The  only  power  he  had  under  the  statute 
was  to  grant  an  order  to  the  guardian  to 
sell  the  legal  estate  in  remainder  of  his 
wards  in  the  land  at  public  sale  to  the  high- 
est bidder,  and  any  prearranged  agreement 
to  sell  to  a  particular  person  at  a  given  sum 
would,  if  carried  out,  have  rendered  such 
sale  voidable.  Moreover,  is  it  not  clear  that, 
at  a  public  sale,  to  the  highest  bidder,  of  the 
legal  estate  alone  of  the  remaindermen,  it 
would,  on  account  of  the  uncertainty  of  the 
life  estate,  bring  an  uncertain  and  inadequate 
price?  Such  a  sale  would  necessarily  be 
speculative.  As  it  happened,  the  widow, 
who  owned  a  life  estate  in  lot  176,  sold  un- 
der order  of  the  superior  court,  lived  for 
about  44  years  after  the  sale.  Of  course 
she  might  have  lived  only  a  very  short  time. 
All  of  such  uncertainty  as  to  price  was  avoid- 
ed by  the  widow  and  guardian  uniting  in  an 
application  to  the  court  of  equity  for  leave 
to  sell  the  entire  interest  in  the  land  to  a 
named  person  for  its  full  value. 

Again,  the  jurisdiction  to  order  the  sale 
of  the  minors'  estate  was  improper  for  the 
ordinary,  and  proper  for  chancery,  because 
the  minors  did  not  have  a  clear  and  fixed 
title,  but  a  title  affected  by  the  chances  of 
survivorship,  and  because  there  was  a  con- 
tingent remainder  to  unborn  children.    Hie 
devise  was  to  the  widow  for  life,  and  at  her 
death  to  such  child  or  children  or  represen- 
tatives of  any  as  might  survive  her.    Un- 
der the  devise  any  child  or  children  of  the 
life  tenant  living  at  her  death,  or  the  de- 
scendant or  descendants  of  such,  would  be 
entitled  to  share  in  the  lands  devised.    One 
child  was  born  in  1867,  after  the  probate  of 
the  will,  and  survived  the  life  tenant ;   there 
might  have  been  others. 

[8,7]  The  ordinary  did  not  have  Juriadic- 
tion,  upon  the  joint  petition  of  the  life  ten- 
ant and  the  guardian  of  the  minor  remain- 
dermen then  in  life,  to  grant  an  order  of 
sale  of  lot  176  which  would  convey  the  con- 
tingent remainder  to  unborn  children;  but 
this  court  and  others  have  decided  that  a 
court  of  equity  could  grant  a  decretal  order 
in  a  proper  case  to  sell  the  contingent  re- 
mainder of  unborn  children.  Gooney  v.  Wal- 
ton,  Donaldson  v.  Donaldson,  and  Reed  ▼. 
Alabama,  etc,  Iron  Ck).,  supra,  and  cases 
cited. 

We  have  reached  the  conclusion  from  the 
foregoing  that  the  trial  judge  erred,  in  view 
of  the  agreed  statement  of  facts  and  the  law- 
applicable  thereto,  in  holding  that  the  order 
of  sale  involved  in  the  case  was  not  valid, 
and  that  the  several  plaintiffs  In  the  court 
below  were  entitled  to  recover* 

Judgment  reversed. 

All  the  Justices  ooncuTa 
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(Sapreme  Court  of  Georgia.    Sept  80,  1821.) 

(Byllahui  ly  the  Court.) 

1.  Pleadino  <d=>248 (8)— Petition  hold  not  to  set 
forth  new  oause  of  action. 

The  amendment  to  the  petition  did  not  set 
forth  a  new  cause  of  action,  and  it  was  prop- 
erly allowed. 

2.  Banks  and  banlcing  ^=3>226— Petition  against 
bank  converting  speoiaJ  deposit  in  another 
bank  held  suffloient. 

The  petition  set  forth  a  cause  of  action; 
the  special  demurrer  to  it  was  not  meritori- 
ous;   overruling  the  demurrers  was  not  error. 

3.  fMerits^-lnstruotions— evidence. 

The  case  upon  its  substantial  merits  is 
controlled  by  the  legal  principles  announced  in 
the  second  division  of  the  opinion;  the  re- 
quest to  charge  was,  so  far  as  consistent  with 
the  law  of  the  case,  covered  by  the  general 
charge;  the  verdict  was  authorized  by  the  evi- 
dence; and  in  none  of  the  grounds  of  the  mo- 
tion for  a  new  trial  does  cause  for  a  reversal 
of  the  judgment  below  appear. 

fAddiiitmal  S^yUahua  ly  Editorial  Staff,) 

4.  Banlcs  and  banlcing  €=>  153— Bank  an  agent 
for  deposit  for  spedflo  purpose. 

Where  money  or  property  is  delivered  to 
a  bank  for  some  designated  purpose,  in  using 
the  deposit  the  bank  acts  as  agent  of  the  de- 
positor, and,  if  it  fails  to  apply  it  or  misap- 
plies it,  it  may  be  recovered  as  a  trust  depos- 
it, and  the  agency  is  revocable  by  the  depos- 
itor at  any  time  before  the  purpose  of  the  de- 
posit has  been  aooomplished,  and  a  mere 
parol  direction  in  sufficient  to  create  such  a 
deposit. 

5.  Banks  and  banking  ^=s>l53— One  aiding 
bank  In  diversion  of  speolflo  deposit  liable. 

When  a  bank  becomes  the  agent  of  a  de- 
positor by  accepting  from  him  a  deposit  for 
a  designated  purpose,  the  least  turning  aside 
by  the  bank  of  the  funds  is  legally  a  wrongful 
act  and  subjects  any  person  who  knowingly 
aids  in  such  diversion  to  full  responsibility. 

e.  Banks  and  banking  ^=9l  16(1)— Notice  to 
president  notice  to  bank. 

Notice  to  the  president  of  a  bank  of  facts 
affecting  its  interest  is  imputed  to  the  bank. 

7.  Principal  and  agent  ^=3>  172— Agent  cannot 
repudiate  act  In  part. 
A  principal  cannot  ratify  an  act  of  his 
agent  in  part  and  repudiate  it  in  part,  and,  if 
he  receives  money  or  other  benefit  under  a 
contract  of  his  agent,  he  must  restore  it  upon 
demand  or  account  for  it. 

B.  Banks  and  banking  <d=»226— Petition  bolif 
to  definitely  inform  banic  aiding  In  diversion 
<»f  epecial  deposit  as  to  facts  giving  notice. 

In  action  against  bank  which  aided  in 
diversion  of  a  specific  deposit  in  another  bank, 
heldf  that  the  petition  was  not  subject  to  de- 
jnnrrer  on  the  ground  that  it  did  not  definitely  | 
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and  fully  inform  defeadant  of  facts  that  im- 
parted to  it  such  knowledge  of  the  facts  and 
circumstances  that  put  it  on  notice  ol  the  spe- 
cial deposit  and  trust. 


Error  from  Superior  Court,  Wheeler  Coun- 
ty;  £.  D.  Graham,  Judge. 

Action  by  Daniel  Pope  against  the  South- 
em  Exchange  Bank  and  others.  From  judg- 
ment for  plaintiff,  the  named  defendant 
brings  error.    Affirmed. 

Daniel  Pope  sued  the  Bank  of  Alamo  of 
Wheeler  County,  the  Southern  Exchange 
Bank  of  Dublin,  Laurens  County,  and  0.  R. 
Williams  of  the  latter  county.  The  sub- 
stance of  the  petition  here  material  is  to  the 
following  effect:  Pope,  as  treasurer  of 
Wheeler  county,  had  a  deposit  account  with 
the  Bank  of  Alamo,  subject  to  his  checks 
drawn  in  such  official  capacity,  and  subject 
also  to  warrants  drawn  on  him  as  treasurer 
by  the  board  of  commissioners  of  roads  and 
rerenues  of  that  county  in  favor  of  those  to 
whom  the  county  was  indebted.  On  April 
23,  1915,  the  board  drew  an  order  or  war- 
rant on  Pope  as  treasurer  of  Wheeler  coun- 
ty, in  favor  of  F.  P.  Heifner,  for  $4,755.31. 
This  warrant  was  held  for  collection  by  the 
Bank  of  Wheeler  County,  and  was  presented 
by  that  bank  to  Pope  for  payment,  who  di- 
rected that  the  warrant  be  presented  for  pay- 
ment to  the  Bank  of  Alamo.  This  was 
done;  whereupon,  the  Bank  of  Alamo  in- 
formed Pope  that  he  as  treasurer  did  not 
have  a  sufficient  fund  on  deposit  in  that  bank 
to  pay  the  warrant,  and  that  the  deficiency 
was  approximately  $2,500.  Pope  thereupon, 
as  treasurer  of  Wheeler  county,  drew  a 
cheek  on  the  Farmers'  Bank  of  Glenwood, 
payable  to  the  Bank  of  Alamo,  for  the  sum 
of  $2,000,  at  the  same  time  giving  to  the 
Bank  of  Alamo  his  check,  as  treasurer,  on 
the  Wheeler  County  Bank  for  the  sum  of 
$500.  These  checks  were  delivered  by  Pope 
to  the  Bank  of  Alamo  in  accordance  with  an 
express  agreement  between  him  and  that 
bank  that  the  two  checks  were  given  and 
were  to  be  used  only  for  the  specific  purpose 
of  paying  the  county  warrant  drawn  on  him 
as  treasurer  in  favor  of  Heifner  by  the  board 
of  commissioners.  The  Bank  of  Alamo  sent 
the  $500  check  to  the  Wheeler  County  Bank, 
and  it  was  paid.  The  Bank  of  Alamo  de- 
livered its  check  on  the  Southern  Exchange 
Bank,  its  correspondent,  to  the  Bank  of 
Wheeler  County  for  an  amount  sufficient  to 
pay  the  balance  due  on  the  county  warrant 
in  favor  of  Heifner,  and  deposited  with  the 
Southern  Exchange  Bank  the  check  for 
$2,000,  drawn  by  Pope  as  treasurer  on  the 
Farmers'  Bank  of  Glenwood  and  in  favor  of 
the  Bank  of  Alamo;  this  check  "to  be  credi- 
ted [by  the  Southern  Exchange  Bank]  to  the 
accoumt  of  the  Bank  of  Alamo,  for  the  pur- 
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P0B6  of  paying  the  draft  of  the  Bank  of  Ala- 
mo on  said  Southem  Ezcliange  Bank,  given 
to  pay  said  order,"  or  warrant  Tbe  South- 
em  Exchange  Bank  refused  to  pay  the  check 
drawn  on  it  by  the  Bank  of  Alamo  and  in 
favor  of  the  Bank  of  Wheeler  County; 
whereupon.  Pope  stopped  payment  by  the 
Farmers'  Bank  of  Glenwood  of  the  check  for 
$2,000  drawn  by  him  on  it  and  in  favor  of 
the  Bank  of  Alamo. 

Thereupon  the  cashier  and  president  of  the 
Bank  of  Alamo  assured  Pope  that  the  check 
of  that  bank  on  the  Southern  Exchange  Bank 
and  in  favor  of  the  Wheeler  County  Bank 
would  be  paid  if  he  would  permit  payment 
of  his  check  for  the  $2,000  on  the  Fiarmeis* 
Bank  of  Glenwood.  Pope  thereupon  agreed 
to  allow  payment  of  his  check,  and  it  was 
paid  to  the  Southem  Exchange  Bank;  but 
that  bank  refused  the  check  drawn  on  it  by 
the  Bank  of  Alamo  for  the  purpose  of  paying 
the  Wheeler  County  Bank  the  amount  of  the 
county  warrant  to  Helfner,  and  Pope  as 
treasurer  was  forced  to  pay  Heifner  "from 
other  funds  in  the  treasury  of  said  county 
of  Wheeler."  The  Southem  Exchange  Bank, 
with  knowledge  that  Pope's  check  on  the 
Farmers'  Bank  of  Glenwood  was  given  by 
him  to  the  Bank  of  Alamo  for  the  special 
purpose  of  being  appropriated,  together  with 
other  funds  he  had  on  deposit  in  the  Bank 
of  Alamo,  to  the  payment  of  the  county  war- 
rant drawn  on  him  as  treasurer,  appropriat- 
ed such.  $2,000  in  paying  existing  indebted- 
,ness  due  the  Southem  Sixchange  Bank  by  the 
Bank  of  Alamo,  and  refused  to  pay  any  part 
thereof  to  Pope,  or  to  the  Bank  of  Alamo. 
The  Bank  of  Alamo  was  insolvent  when  the 
county  warrant  was  presented  to  it  for  pay- 
ment, and  has  since  continued  in  that  con- 
dition; and  its  cashier  falsely  represented 
to  Pope  that  the  bank  would  and  could  pay 
the  county  warrant  with  the  money  of  his 
on  deposit,  together  with  the  amount  of  his 
checks  for  $2,500.  Williams,  the  president 
of  the  Southem  Exchange  Bank,  knew  of  the 
insolvency  of  the  Bank  of  Alamo  during  the 
transactions  set  forth  in  the  petition,  and 
the  Southem  Exchange  Bank  had  received 
ftom  the  Bank  of  Alamo  large  quantities  of 
its  paper  for  the  purpose  of  giving  the 
Southem  Exchange  Bank  preference  for 
whatever  amount  might  be  due  it  in  case 
the  Bank  of  Alamo  should  have  to  discon- 
tinue its  business.  Among  others,  there 
were  prayers  in  the  petition  that  the  Bank 
of  Alamo  be  enjoined  from  disposing  of  any 
of  its  assets  and  preferring  any  of  its  cred- 
itors, that  a  receiver  be  appointed  to  take 
charge  of  its  assets,  and  that  plaintiff  have 
Judgment  against  all  of  the  defendants. 

Over  objection  of  the  defendants,  an 
amendment  to  the  petition  was  altowed, 
which  in  substance  set  up  that  after  Pope 
bad  stopped  payment  of  his  check  for  $2,000 
drawn  on  the  Farmers'  Bank  of  Glenwood 


and  in  favor  of  the  Bank  of  Alamo,  and  while 
the  check  was  in  the  possession  of  the  South- 
em ESxchange  Bank,  that  bank,  throu^^  its 
president,  Williams,  offered  and  proposed 
that,  if  Pope  would  allow  his  check  paid, 
the  Southem  Exchange  Bank  would  pay  the 
check  drawn  by  the  Bank  of  Alamo  on  the 
Southem  Exchange  Bank  and  in  favor  of  the 
Whe^er  County  Bank,  for  the  purpose  of 
paying  the  county  warrant ;  that  Pope  there- 
upon agreed  to  allow  the  Farmers'  Bank  of 
Glenwood  to  pay  his  check;  but  that  the 
Southem  Exchange  Bank  thereafter  refused 
to  pay  the  check  drawn  by  the  Bank  of  Ala- 
mo on  it  in  favor  of  the  Bank  of  Wheeler 
County,  and  in  settlement  of  the  county  wa^ 
rant,  and  refused  to  pay  Pope  any  part  of 
the  $2,000.  The  Southern  Exchange  Bank 
demurred  to  the  petition  generally  and  spe- 
cially. It  is  also  answered,  denying  all  the 
material  allegations  except  such  as  it  could 
neither  admit  nor  deny  for  want  of  sufficient 
Information.  The  Bank  of  Alamo  made  no 
defense,  and  a  verdict  was  directed  against 
it.  A  verdict  was  rendered  against  the 
Southem  E!xchange  Bank  for  the  sum  of 
$2,000  and  interest  thereon.  It  moved  for 
a  new  trial,  which  was  overruled,  and  it  ex- 
cepted, assigning  error  upon  that  ruling,  and 
also  upon  exceptions  pendente  lite  to  the  al- 
lowance of  the  amendment  to  the  petition  and 
theovermling  of  its  demurrers  thereta  Wil- 
liams seems  in  some  way  to  have  dropped 
out  of  the  case»  and  there  were  no  rulings  or 
findings  as  tf  him. 

Larsen  ft  Crockett,  of  Dublin,  for  plaintiff 
in  error. 

W.  S.  Mann,  of  McBae,  for  defendant  in 
error. 

FISH,  0.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  amendment  to  the  peti- 
tion was  properly  allowed  over  objection  by 
the  defendant  "that  it  was  irrelevant  and 
immaterial  and  changed  the  cause  of  action 
and  set  up  a  new  cause  of  action." 

[2-4]  2.  Nor  was  it  error  to  overrule  the 
demurrers  to  the  petition. 

"A  deposit  may  be  for  a  specific  porpose;  as 
where  money  or  property  is  delivered  to  the 
bank  for  some  particular  designated  purpose, 
as  a  note  for  collection,  money  to  pay  a  par- 
ticular note  or  draft,  etc.  While  such  a  de- 
posit is  sometimes  termed  a  'special  deposit' 
and  partakes  of  the  nature  of  a  special  deposit 
to  the  extent  that  title  remains  in  the  depositor 
and  does  not  pass  to  the  bank,  yet  it  seems 
more  accurate  to  look  on  this  as  a  distinct 
class  of  deposit.  In  asiog  deposits  made  for 
the  purpose  of  having  them  applied  to  a  partic- 
ular purpose,  the  bank  acts  as  the  agent  of  the 
depositor,  and,  if  it  should  fail  to  apply  It  at 
all,  or  should  misapply  it,  it  conld  be  recov- 
ered as  a  trust  deposit;  and  the  agency  creat- 
ed by  the  deposit  is  revocable  by  ^e  depositor 
at  any  time  before  the  purpose  of  the  depomt 
has  been  accomplished.**    7  O.  J.  032,  §  307. 
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where  many  cases  are  cited  In  support  of  the 
text  in  notes  7,  8,  9,  10,  11. 

Among  the  cases  cited  are  McGregor  ▼. 
Battle,  128  Ga.  677,  58  S.  B.  28,  13  L.  R.  A. 
(N.  S.)  185,  and  Howard  College  v.  Pace,  15 
Ga.  486.    It  was  held  in  the  latter  case : 

**Where  money  is  paid  by  A.,  into  the  hands 
of  B.,  to  remain  at  the  disposal  of  C,  the 
right  to  that  money  continnes  in  A.  until  B. 
gives  and  C.  takes  credit  for  it,  or  B.  actually 
pays  it  to  C:  up  to  this  period  B.  is  the  agent 
of  A.  only,  and  A  may  countermand  the  au- 
thority to  make  the  payment;  in  the  same 
manner  as  a  person  who  sends  another  to  pay 
money  may  stop  him  before  he  arriyes  at  the 
place  where  it  is  to  be  paid,  and  require  him 
to  deliver  it  back.** 

Also,  Mayer  V.  Chattahoochee  National 
Bank,  51  Ga.  325(2),  was  cited.  It  was  there 
held: 

"When  A.  deposits  money  in  a  bank,  with 
directions  that  it  Is  to  be  paid  out  to  a  check 
which  he  has  given,  or  will  give,  to  0.,  the 
money  is  still  the  money  of  A.  until  the  bank 
either  pays  it,  or  promises  C.  to  pay  It,  or  un- 
less it  be  deposited  at  the  instance  of  procure- 
ment of  C,  or  under  an  arrangement  with 
him.- 

In  Dolph  ▼.  Cross,  153  Iowa,  289,  133  N. 
W.  669,  it  was  held  that  a  depositor,  mak- 
ing a  deposit  for  the  specific  and  stated  pur- 
pose of  meeting  checks  which  he  had  Just 
issued,  binds  the  baidc  by  the  special  condi- 
tions imposed,  and  does  not  make  the  bank 
merely  the  debtor  of  the  depositor,  as  is  the 
ease  with  general  deposits.  And  it  has  been 
held  that  a  parol  direction  is  sufficient  to 
create  a  "specific  deposit**  or  a  deposit  for 
some  specific,  designated  purpose. 

[S]  Of  course,  it  is  the  duty  of  the  bank, 
when  it  becomes  the  agent  of  a  depositor  by 
accepting  from  him  a  "specific  deposit,"  or 
one  for  a  particular  designated  purpose,  to 
use  the  deposit  for  that  purpose  and  no  oth- 
er ;  and  It  has  been  held  that  the  least  turn- 
ing aside  by  an  agent  of  funds  of  his  prin- 
cipal, held  by  the  agent  for  a  particular,  des- 
ignated purt)08e,  is  legally  a  wrongful  act, 
and  subjects  any  person  who  knowingly  aids 
in  such  diversion  to  full  responsibility.  21 
B.  C.  L.  833,  S  15. 

[•]  Notice  to  the  president  of  a  bank  of 
tacts  affecting  its  interest  is  imputed  to  the 
bank.  Fouche  v.  Merchants'  National  Bank, 
110  Ga.  827(3),  36  S.  E.  256,  and  cases  cited; 
Fairdoth  y.  Taylor,  147  Ga.  787(4),  95  S.  E. 
689 ;  Balfour  y.  Fresno  Canal,  etc.,  Co.,  123 
Cal.  895,  65  Pac.  1062 ;  Magee  on  Banks  and 
Banking  (3d  Ed.)  120;  1  Michie  on  Banks 
and  Banking,  825,  |  116(1);  Id.,  834,  f  116(3). 

[7]  A  principal  cannot  ratify  an  act  of  his 
a^ent  in  part,  and  repudiate  it  in  part.  He 
niust  either  ratify  or  repudiate  it  in  its  en- 
tirety ;  if  he  receives  money  or  other  benefit 


under  a  contract  of  his  agent,  he  must  re- 
store it  upon  demand,  or  account  for  it. 

[8]  Applying  the  foregoing  legal  principles 
to  the  allegations  of  the  petition  as  set  forth 
in  the  statement  of  facts  preceding  this  opin- 
ion, it  set  forth  a  cause  of  action  against  the 
Southern  Exchange  Bank  as  well  as  the 
Banli:  of  Alamo.  The  special  demurrer  to 
the  petition  was  without  merit.  The  ground 
of  it  was  that  the  petition  did  "not  definite- 
ly and  fully  inform  this  defendant  of  the 
facts  that  would  impart  to  it  such  knowledge 
of  the  facts  and  circumstances  upon  which 
the  plaintiff  relies  that  would  put  this  de- 
fendant on  notice  of  the  special  deposit  and 
trust  as  aforesaid." 

3.  The  rulings  announced  in  the  third 
headnote  do  not  need  elaboration. 

Judgment  affirmed. 

All  the  Justices  concur,  except  HILL,  J., 
absent 


(27  Oa.  APP.  888) 

QILLIAM  V.  WESTERN  UNION  TEUE- 
GRAPH  CO.     (No.   12018.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept.  27,  1921.) 

(Syllabus  hy  the  Court.) 

I.  Banks  and  banking  ^=»l88'/2— Agent  repre- 
sents sender  of  money  In  signing  applloation. 
It  is  no  part  of  the  duty  of  a  telegraph 
company's  agent  in  charge  of  an  office,  which 
receives  messages  and  transmits  money  by 
telegraph,  to  write  out  an  application  for  the 
transmittal  of  money  by  an  applicant;  and  when 
one  desiring  to  transmit  money  by  telegraph 
makes  a  verbal  application  over  the  telephone 
to  the  agent  of  the  telegraph  company,  request- 
ing him  to  transmit  the  money  on  the  appli- 
cant's credit,  and  is  informed  by  the  agent 
that  the  rules  of  the  company  require  the  agent 
to  have  the  money  in  hand  before  undertaking 
to  transmit  it,  and  where,  for  the  convenience 
of  the  applicant,  it  is  arranged  between  the 
agent  and  the  applicant  that  the  applicant  shall 
deposit  the  money  for  the  ageAt  at  seme  point 
where  the  agent  will  call  and  receive  it,  and 
where  the  agent,  after  having  made  such  agree- 
ment with  the  applicant,  takes  the  steps  neces- 
sary for  the  transmission  of  the  money  to  a 
distant  point,  and  makes  out  an  application  to 
the  telegraph  company,  signing  thereto  the 
applicant's  name,  the  agent  is,  in  signing  such 
application,  under  such  circumstances,  the  agent 
for  the  applicant;  and  where  such  application 
contains  a  waiver  on  the  part  of  the  applicant 
of  identification  of  the  payee  of  the  money  at 
the  office  at  the  point  where  the  payee  is  to 
receive  it,  and  authorizes  and  directs  the  tele- 
graph company  to  "pay  the  sum  named  in  the 
order  at  the  applicant's  risk,  and  to  such'  per- 
son as  the  company's  agent  believes  to  be  the 
payeie  named  in  the  application,  the  applicant 
is  bound  thereby.  See,  in  this  connection,  Weirt- 
em  Union  Tel.  Co.  v.  Prevatt  (1907)  149  Ala. 
617,  48  South.  106(2);  Western  Union  Tel.  Co; 
V.  Holcomb  (Tex.  Civ.  App.  1912),  102  S.  W. 
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190(1);   Carroll  y.  Sou.   Express  CJo.   (1882) 
87  S.  C.  452,  16  S.  E.  128. 

2.  Banks  and  banking  $==>  188 1/2— Held  not  neg- 
ligent In  delivering  money  to  wrong  person. 

Where  the  agent  of  the  telegraph  company 
at  the  office  at  the  point  of  payment  in  good 
faith  delivers  the  money  to  one  whom  he  be- 
lieves to  be  the  payee,  after  satisfying  himself 
from  the  direction  on  a  letter  in  the  posses- 
sion of  snch  person  and  from  such  person's  cor- 
rect knowledge  of  the  amount  of  money  ex- 
pected and  the  name  and  address  of  the  ap- 
plicant, the  telegraph  company  is  not  negligent 
in  delivering  the  money  to  such  person,  and 
therefore  is  not  liable  to  the  applicant  for  de- 
livering it  to  the  wrong  party,  and  to  one  who 
is  not  entitled  thereto. 

3.  Verdict  directed. 

In  a  suit  by.  the  sender  against  the  tele- 
graph company  to  recover  against  the  latter 
for  having  delivered  the  money  transmitted  to 
the  wrong  party,  and  to  one  not  entitled  there- 
to, where  the  evidence  showed  the  above  facts,  a 
verdict  was  properly  directed  for  the  defendant. 

Error  from  Superior  Gonrt,  Fannin  Oun- 
ty;  D.  W.  Blair,  Judge. 

Action  by  E.  L.  Gilliam  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
directed  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Wm.  Butt,  of  Blue  Ridge,  for  plaintiff  in 
error. 

Brewster,  Howell  ft  Heyman  and  Mark 
Bolding,  all  of  Atlanta,  for  defendant  in 
error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(27  Oa.  App.  878) 

BIBB  REALTY  CO.  v.  S.  F.  FULGHUIVI  ft 
CO.     (No.  1 1835.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Sept.  27,  1921.    Rehearing  Denied 
Oct  1,  1921.) 

(Byllahus  hy  the  Court.) 

I.  Contracts  ^=» 1 70 (2)— Meaning  placed  on 
contract  known  by  other  party  to  be  so  an- 
derstood. 

Where  a  building  contractor  contracted 
with  the  owner  to  perform  certain  services  in 
the  construction  of  a  building,  the  compensation 
being  a  fixed  amount,  to  be  paid  in  part  in  cer- 
tain stipulated  monthly  installments,  and 
where,  during  the  performance  of  the  contract 
and  before  its  completion,  the  entire  interest 
in  the  lot  and  the  interest  in  the  contract  were 
sold  by  the  owner  and  acquired  by  a  third 
party,  who,  under  negotiations  with  the  same 
supervising  architect,  who  had  devised  the  orig- 
inal plans  and  had  been  employed  by  the  orig- 
inal  owner  to   supervise  the  construction  of 


the  building,  changed  the  original  plans  of  the 
building,  and  enlarged  thereon  and  planned  for 
a  building  larger  and  costing  more  than  as 
originally  planned,  and  where  the  contractor, 
with  knowledge  of  these  facts  and  without  any 
specific  agreement  with  the  new  owner,  con- 
tinued in  the  capacity  of  contractor  under  the 
new  conditions,  and  received  from  the  new  own- 
er monthly  installments  in  amounts  equal  to 
those  provided  in  the  original  contract,  the  in- 
ference is  authorized  that  the  contractor  was 
continuing  to  work  for  the  new  owner  for  the 
same  compensation  fixed  by  the  original  con- 
tract, and  that  the  contractor  knew  that  the 
new  owner  so  understood  and  believed.  In  a 
suit  by  the  contractor  against  the  new  owner 
to  recover  on  quantum  meruit  for  the  serv- 
ices thus  rendered  to  the  defendant,  a  greater 
sum  than  he  would  have  been  entitled  to  under 
the  original  contract,  where  the  above  facts 
appeared  from  the  evidence,  section  4267,  Ci^. 
Code  1910,  was  applicable,  and  that  section, 
or  its  substance,  should  have  been  given  in 
charge  to  the  jury  without  qualification.  The 
section  reads  as  follows:  "The  intention  of  the 
parties  may  differ  among  themselves.  In  such 
case,  the  meaning  placed  on  the  contract  by 
one  party,  and  known  to  be  thus  understood  by 
the  other  party,  at  the  time,  shall  be  held  as 
the  true  meaning." 

2.  Work  and  labor  ^=»30(2)^lnipiled  atpraa- 
ment  of  contractor  to  perform  services  for 
purchaser  of  lot  held  for  the  Jury. 

Under  the  conditions  above  narrated,  where 
there  is  no  express  agreement  between  the 
contrsctor  and  the  new  owner  obligating  the 
contractor  to  perform  services  to  the  new  own- 
er under  the  terms  of  the  original  contract  as 
to  compensation,  it  may  be  Inferred,  from  aD 
the  facts  and  circumstances  of  tJie  entire 
transaction  and  the  knowledge  of  the  same  by 
the  contractor,  that  the  contractor  impliedly 
agreed  to  perform  his  services  under  the  orig- 
inal contract  and  for  the  compensation  therein 
provided,  and  this  theory  of  the  evidence 
should  have  been  fully  submitted  to  the  jury 
under  appropriate  instruction. 

3.  Instructions— Judge  dfd  not  niastatn  de- 
fendant's contentions. 

Properly  construing  the  plea  and  answer  of 
the  defendant,  the  tried  judge  did  not  misstate 
the  defendant's  contentions. 

4.  Evidence  «s>370(4)^WItnesses  ^=»388(7) 
— Writings  held  properly  nxduded  from  nvi- 
denco. 

Certain  writings  offered  in  evidence  by  the 
defendant,  the  exclusion  of  which  is  excepted 
to  in  the  first,  second,  third  and  fourth  grounds 
of  the  amendment  to  the  motion  for  a  new 
trial,  were  properly  excluded,  since  it  does  not 
appear  that  they  were  written  by  the  plaintiff 
or  by  his  authority  or  by  his  authorised  agent. 
Nor  were  they  admissible  for  the  purpose  of 
impeachment,  as  being  t)revious  contradictory 
statements  of  the  writers,  since  no  foundatioD 
was  laid  for  their  admission  for  this  purpose. 

5.  Grounds  of  motion  without  mnrlt. 

Except  as  above  indicated,  there  appears 
no  error  as  complained  of  in  any  of  the  grounds 
of  the  motion  for  a  new  trial. 
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6.  Motion  for  now  trial* 

The   defendant's   motion  for  •  new  trial 
should  haye  been  anstained. 

Error  from  Superior  Oonrt,  Bibb  Ck>tinty; 
H.  A.  Matthews,  Judge. 

• 

Action  by  S.  F.  Fulghum  &  Co.  against  the 
Bibb  Realty  Company.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Be- 
Yersed« 

Jones,  Park  &  Johnston  and  Hall,  Grice 
&  Bloch,  all  of  "Macon,  for  plaintiff  In  error. 

Ryals  &  Anderson,  of  Macon*  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS^  P.  J.»  and  HlLiL^  J^  concur. 
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which  he  could  In  the  exerdse  of  ordinary 
care  have  discovered  when  repairing  the  de- 
fects of  which  he  did  have  notice. 

4.  Trial  ^s»24^-ltt«tmotion  referring  to  tlie 
defendant,  where  there  were  several,  held 
not  misleading. 

A  verdict  having  been  directed  for  aU  of 
the  defendants  except  one,  and  the  case  hav- 
ing proceeded  to  trial  against  this  one  defend- 
ant alone,  a  reference  to  "the  defendant"  in 
the  charge  of  the  court  could  not  have  misled 
the  jury,  and  caused  confusion  in  their  minds 
as  to  which  one  of  the  defendants  the  court 
had  reference  to. 


(27  Oa.  App.  376) 

ZABAN   V.   COLEMAN    et   al.    (Nn.    1 1812.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept  27,  1921.) 

(ByUdbui  hy  the  OourU) 

1.  Partnership  ^=»200— Suit  against  Urm  suit 
against  individuals  and  recovery  permitted 
against  one  of  the  several  defendants. 

A  suit  against  named  parties,  where  it  is 
alleged  in  the  petition  that  the  defendants  did 
business  under  a  certain  style  and  name  im- 
porting a  partnership,  is  not  necessarily  a  suit 
against  the  partnership  alone,  but  is  also  a 
suit  against  the  named  individuals  jointly  and 
severidly,  and  where  the  evidence  sustains  a 
verdict  against  one  of  the  defendants  only,  the 
verdict  will  not  be  set  aside  at  the  instance  of 
that  defendant  upon  the  ground  that  the  evi- 
dence fails  to  support  the  plaintiflrs  petition. 

2.  Landlord  and  tenant  <&s>169(IO)— Instmo- 
tlon  pertinent  to  defect  In  promisee  prior  to 
plaintiff's  tenancy  held  proper. 

This  being  a  suit  by  a  tenant  to  recover 
against  the  landlord  for  personal  injuries  al- 
leged to  have  been  received  by  the  plaintiff, 
due  to  a  defective  condition  in  the  rented 
premises,  and  the  amendment  to  the  plaintiff's 
petition  and  the  evidence  adduced  upon  the 
trial  having  presented  an  issue  as  to  whether 
or  not  the  defective  condition  of  the  premises 
arose  prior  to  the  commencement  of  the  plain- 
tiff's tenancy,  a  charge  pertinent  to  such  issue 
vras  proper,  and  was  not  subject  to  the  excep- 
tion that  it  introduced  a  foreign  issue  calcu- 
lated to  prejudice  the  defendant's  case. 


3.  Landlord  and  tenant  ^=»l  64 (6)— Liable  for 
injuries  ooeasloned  by  defect  In  premises. 

While  a  landlord  cannot  be  held  liable  for 
damages  caused  from  defects  in  the  rented 
premises  occurring  after  he  has  parted  with 
the  possession,  unless  he  has  been  notified 
thereof  and  has  had  a  reasonable  time  in  which 
to  make  repairs,  he  may  nevertheless  be  lia- 
ble for  damages  resulting  from  defects  of 
which  he  had  no  notice,  but  the  existence  of 


5.  Deeds  ^=3>ll9^Whether  oertain  land  falls 
within  desoriptlon  may  be  question  of  fact 
for  Jury. 

While  the  construction  of  a  deed  Is  a  ques- 
tion for  the  court,  yet  whether  certain  real  es- 
tate falls  within  the  description  recited  in  the 
deed  may  be  a  question  of  fact  for  the  jury. 

6.  Tenants  —  Evidence  warranting  Inference 
that  defendant  was  landlord  and  was  negli- 
gent. 

The  evidence  warrants  the  inference  that 
the  defendant  was  the  plaintiff's  landlord,  and 
that  through  his  negligence  the  plaintiff  was  in- 
jured by  reason  of  a  defective  condition  in  the 
rented  premises. 

7.  Personal  Injuries— No  abuse  of  discretion 
in  denying  new  trial  for  exceeslve  verdict. 

Under  all  the  evidence  in  this  case  this 
court  is  unable  to  hold  that  the  trial  judge 
abused  his  discretion  in  failing  to  sustain  the 
defendant's  motion  for  a  new  trial  upon  the 
ground  that  the  verdict  in  excessive. 

8.  Appeal  and  error  ^=s>242(  I )— No  review  of 
statements  by  counsel,  In  absenoe  of  ruling. 

Exceptions  to  statements  made  by  counsel 
in  argument  to  the  jury,  where  the  attention 
of  tile  court  was  not  called  thereto  and  no  rul- 
ing invoked  thereon,  present  no  ground  of  er- 
ror for  this  court  to  consider.  The  fact  that 
counsel  for  tiie  complaining  party  refrained 
from  invoking  a  ruling  because  of  his  fear 
that  his  act  in  so  doing  would  operate  to  prej- 
udice the  jury  against  his  client  cannot  affect 
the  soundness  of  the  present  ruling. 


9.  Appeal  and  error  ^=3>l075»Ground  express- 
ly abandoned  net  considered. 

The  seventh  ground  of  the  amendment  to 
the  motion  for  a  new  trial,  having  been  ex- 
pressly abandoned  by  the  plaintiff  in  error,  will 
not  be  considered. 

10.  Appeal  and  error  ^=»303— Ground  of  mo- 
tion for  new  trial,  not  approved,  not  con- 
sidered. 

The  eighth  ground  of  the  amendment  to 
the  motion  for  a  new  trial,  not  being  approved 
by  the   trial  judge,  cannot  be  considered. 

11.  lnstruptlons--Court  oorrsctly  charged  Jury. 

In  view  of  the  above  rulings,  the  court  cor- 
rectly charged  the  jury,  and  did  not  otherwise 
commit  any  error. 

Error  from  Superior  Court,  FoUon  Coun- 
ty;  W.  D.  Ellis,  Judge. 
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band  placed  the  automobile  with  the  plaintiff 
for  repairs,  by  the  direction  of  his  wife,  or  by 
the  approval  of  his  wife/*  then  she  would  be 
liable  for  the  debt  "that  she  had  directed  her 
husband  to  incur,  or  that  she  bad  approved  or 
ratified,"  is  not  subject  to  the  exception  that 
the  use  of  the  word  ''approval"  was  calculated 
to  mislead  the  jury  to  the  prejudice  of  the  de- 
fendant, in  that  "no  explanation  was  given  or 
limitation  made  as  to  just  what  would  and 
what  would  not  amount  to  an  approval."  Nor 
was  this  excerpt  from  the  charge  subject  to 
the  exception  that  it  was  not  applicable  to 
the  issues  made  in  the  case. 

2.  Motion  for  new  trial  overruled. 

A  verdict  for  the  plaintiff  being  authorized 
by  the  evidence,  and  no  error  of  law  appearing, 
the  court  did  not  err  in  overruling  the  defend- 
ant's motion  for  a  new  trial. 

Error  from  Superior  Court,  Bibb  County; 
Malcolm  D.  Jones,  Judge. 

Action  by  W.  B.  Biley  against  Mrs.  W.  H. 
Brltt.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Walter  De  Fore  and  Jas.  O.  Estes,  ^th  of 
Macon,  for  plaintiff  in  error. 

W.  E.  Blartin,  of  Macon,  for  defendant  In 
error. 

STEPHENS,  J.     Judgment  affirmed. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(27  Ga.  App.  886) 

JONES  V.  NEWSOME.    (No.   12057.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept.  27,  1921.    Behearing  Denied 

Sept  80,  1921.) 

(ByUahus  hp  <Ae  Court,) 

1.  Logs  and  logging  ^=»26 (3)— Proprietor  of 
sawmill  held  not  to  acquire  Hen. 

The  proprietor  of  a  sawmill  who  contracts 
to  saw  timber  and  to  furnish  for  that  purpose 
a  mill  and  a  fireman  at  a  stipulated  price  per 
day,  such  price  to  cover  the  rent  of  the  mill, 
as  well  as  his  own  labor  and  the  labor  of  the 
fireman,  does  not  acquire,  and  cannot  fore- 
close, a  lien  for  the  price  thus  contracted  for, 
under  sections  3357,-3334,  and  3335,  Civ.  Code 
1910,  providing  for  laborers'  liens.  Evans  v. 
Beddingfield,  106  Oa.  755,  82  S.  B.  004. 

2.  Logs  and  logging  ^=»28— Proprietor  of  saw- 
mill, to  acquire  Hen  upon  lumber,  must  file 
and  record  It. 

In  order  for  the  proprietor  of  a  sawmill  to 
acquire  a  lien  upon  the  lumber  sawed  by  his 
mill  under  a  contract  with  the  owner  of  the 
lumber,  after  the  lumber  sawed  has  been  sur- 
rendered to  the  owner  thereof,  it  is  necessary 
for  him  to  file  and  record  his  lien  within  10 
days  from  the  time  of  the  completion  of  the 
work.    Civ.  Code  1910,  |§  3354,  8356. 


3.  Logs    and    logging  ^=3>33  (9)— Affidavit    of 
foreolosurs  of  lien  held  properly  dismissed. 

It  appearing  from  the  affidavit  of  foreclos- 
ure in  the  instant  case,  as  amended,  that  the 
plaintiff  was  a  sawmill  proprietor,  and  counsel 
for  the  plaintiff  having  admitted  that  the  pro- 
visions of  Civ.  Code  1910,  §§  3354,  3850,  had 
not  been  complied  with,  and  it  also  appearing 
from  the  original  affidavit  of  foreclosure,  as 
amended,  that  the  sum  sought  to  be  recovered 
was  the  contract  price,  which  included  the 
labor  of  the  proprietor,  as  well  as  the  labor 
of  an  employee  of  the  contractor  and  the  rent 
of  the  sawmill,  and  thus  not  within  the  provi- 
sions of  the  statute  providing  for  the  fore- 
closure of  laborers'  liens,  the  court  did  not 
err,  upon  motion  of  the  defendant,  in  dismiss- 
ing the  plaintiff's  affidavit  of  foreclosure  as 
amended,  since  the  amendment  in  substance 
adopted  the  allegations  in  the  counter  affidavit 
denying  the  existence  of  a  lien. 

Error  from  City  Court  of  Swalnsboro; 
George  Kirldand,  Jr.,  Judge. 

Action  by  N.  A.  Jones  against  Aaron  New- 
some.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Alfred  Herrlngton,  Jr.,  of  Swalnsboro,  for 
plaintiff  in  error. 

G.  A.  Faircloth,  of  Birmingham,  Ala.,  and 
J.  C.  Newsome,  of  Sandersville,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  3^  ooncur. 


(27  Oa.  App.  Sn) 

ANDERSON  et  al.  v.  HOLDEN  at  al. 
(No.   11645.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  8,  1921.    Rehearing  Denied 

Sept.  28,  1921.) 

(8yHabu9  hy  ike  Court.) 

1.  Banks    and    banking   '^s>58(3)-Salt    hsM 
brought  by  reoelver. 

Under  an  order  of  the  superior  coart  m 
petition  was  filed  in  the  name  of  the  receiver 
of  the  bank  by  and  for  the  benefit  of  certain 
named  persons,  with  the  privilege  of  all  others 
similarly  situated  to  join  therein.  Demurrers, 
both  general  and  special,  were  filed  to  the 
petition.  On  the  hearing  of  the  demurrers  the 
court  held  that  the  petition  was  in  the  name 
of  and  by  the  receiver.  This  question  was 
certified  to  tiie  Supreme  Court  and  that  court 
held  that  under  a  proper  construction  of  the 
pleadings  the  suit  was  by  the  receiver. 

2.  Banks  and  banking  ^s>58(3)^Bank    aeatf 
not  be  defendant  In  Its  reosivsr's  action. 

In  addition  to  this  ruling  by  the  lower  court 
the  judge  ruled  as  follows:  (2)  That  it  wa» 
not  necessary  that  the  bank  be  named  as  party 
defendant;  (3)  that  the  amendments  to  the 
petition  were  allowable  and  did  not  add  a  new 
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party  or  new  cause  of  action;  (4)  the  general 
demorrert  were  overruled;  (5)  the  special  de- 
murrers were  oyerruled.  Held,  that  these 
rulings  and  judgments  of  the  trial  Judge  were 
not  erroneous  for  any  of  the  reasons  assigned. 

Error  from  Superior  Court,  Fannin  Coun- 
ty;  D.  W.  Blair,  Judge. 

Action  by  J.  F.  Holden,  recelyer,  and  oth- 
ers, against  J.  W.  Anderson  and  others. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.  Affirmed.  Conforming  to  Su- 
preme Court's  answer  to  certified  questions 
(107  S.  E.  860). 

T.  H.  Crawford  and  O.  R.  Dupree,  both  of 
Blue  Ridge,  Pat  Haralson,  of  Blairsvllle,  and 
Morris  ft  Hawkins  and  Anderson  &  Roberts, 
all  of  Marietta,  for  plaintiffs  In  error. 

Geo.  F.  Gober,  of  Atlanta,  and  H.  B.  Moss, 
of  Marietta,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

JENKINS,  P.  J^  and  STEPHENS,  and 
HILL,  JJ.,  concur. 

Rehearing  denied. 


(131  Va.  707) 

THACKER  V.   COMMONWEALTH. 

(Supreme  Court  of  Appeals   of  Virginia. 
Sept.  28,  1921.) 

1.  Criminal  law  ^=»304( 20)— Common  knowl- 
edge that  com  whisky  Is  Intoxicating. 

It  is  a  matter  of  common  knowledge  that 
com  whisky  is  intoxicating. 

2.  Intoxicating  liquors  ^=s>l38— Fixed  destina- 
tion not  necessary  to  constitute  unlawful 
'transportation." 

An  ultimate  destination  at  a  fixed  point 
ifl  not  necessary  to  constitute  "transportation" 
within  the  prohibition  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trans- 
port—Transportation. ] 


3.  Intoxicating  liquors 
held  unlawful. 


1 38— Transportation 


Transportation  of  com  whisky  in  an  auto- 
mobile to  be  drunk  along  the  road  by  defend- 
ant and  the  friends  who  were  riding  with  him 
held  unlawf uL 

4.  iBtoxloatIng  liquors  ^s»224— No  burden  on 
oommonwoalth  to  show  quantity  unlawfully 
tnuisported. 

In  a  prosecution  for  unlawfully  transport- 
ing com  whisky,  where  it  appeared  that  de- 
fendant took  a  half-gal  on  fruit  jar  of  the 
along  on  an  automobile  trip  to  be 
along  the  road,  there  was  no  burden  on 
the  commonwealth  to  show  that  the  jar  con- 
tained more  than  a  quart. 


5.  Criminal  law  <S=»II72(8)— Where  verdict  Is 
correct  error  la  instructions  Immaterial. 

Where  the  jury  could  not  haye  found  any 
other  verdict  than  that  of  guilty  error  in  the 
instructions  is  immateriaL 

Error  to  Circuit  Court,  Alleghany  County. 

One  Thacker  was  convicted  of  unlawful 
transportation  of  ardent  spirita,  and  he 
brings  error.    Affirmed. 

Geo.  A.  Revercomb  and  W.  Chapman  Rev- 
eroomb,  both  of  Covington,  Va.,  for  plaintiff 
in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Anst  Atty.  (Jen.,  for  the  Common- 
wealth. 

BURKS,  J.  The  plaintiff  in  error  was  con- 
victed of  unlawful  transportation  of  ardent 
q;>iritB,  and  sentenced  to  pay  a  fine  of  $50 
and  to  confinement  in  jail  30  days.  There  is 
no  confiict  in  the  testimony,  which  was  to 
the  following  effect:  The  plaintiff  in  error 
(hereinafter  called  the  defendant)  invited 
two  friends  to  accompany  him  in  his  auto- 
mobile to  the  country.  They  accepted  the  in- 
vitation and  drove  into  the  country  to  the 
house  of  one  Harmon  Smith,  where  the  de- 
fendant obtained  a  half-gallon  glass  fruit 
Jar  with  something  in  it,  whether  more  or 
less  than  a  quart  the  witness  did  not  know, 
and  put  it  on  the  running  board  of  the  car. 
The  contents  of  the  jar  tasted  and  smelt  like 
com  whisky,  and  was  corn  whisky,  but  did 
not  make  the  witness  drunk.  While  the  de- 
fendant was  cranking  his  car  for  the  return 
trip,  one  of  his  friends,  who  was  the  witness 
testlfjring,  picked  up  the  jar  and  took  a  drink 
out  of  it,  and  set  it  in  the  rear  of  the  car, 
and  "they  all  drank  out  of  this  jar  on  the 
way  hack.** 

[1-i]  Several  errors  are  assigned,  but  it 
would  be  a  waste  of  time  to  discuss  them. 
It  is  matter  of  common  knowledge  that  com 
whisky  is  intoxicating,  and  section  1  of  the 
prohibition  act  declares  that  *'whi8ky^  shall 
be  embraced  in  the  term  "ardent  spirits." 
The  court  is  also  of  opinion  that  an  '^ultimate 
destination"  at  a  fixed  point  is  not  necessary 
to  constitute  "transportation"  within  the 
meaning  of  the  prohibition  statute;  that  the 
transportation  was  not  in  the  personal  bag- 
gage of  the  defendant;  that  the  transporta- 
tion "to  be  drunk  along  the  road'*  was  un- 
lawful; that  there  was  no  burden  on  the 
commonwealth  to  show  that  the  jar  contain- 
ed more  than  a  quart;  and  that  the  jury 
could  not  have  found  any  other  verdict  than 
that  of  guilty,  and  hence  the  mling  of  the 
trial  court  on  the  instructions  was  imma- 
terial. 

The  judgment  of  the  trial  court  will  be 
affirmed. 
Affirmed. 


For  other  cases  see  same  topic  and  KET-N UMBER  in  all  Key-Numbered  DlsesUand  Indexee 
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OSBORNE  V.  RICHMOND  et  at. 

(Supreme  Oovrt  of  Appeals  of  ytrfinia.    Sept. 

22,  1921.) 


1.  Deacent  and  distribution  ^=9ll7-*Evidenoe 
held  sufficient  to  stiow  payment  of  consid- 
eration reoited  in  deed. 

On  an  issue,  in  a  partition  suit,  as  to 
whether  land  conveyed  by  a  deed  reciting  a  con- 
sideration "in  hand  paid,  the  receipt  whereof  is 
hereby  aclcnowledged*'  was  intended  as  an  ad- 
vancement constituting  plaintiff's  full  share  in 
the  estate,  evidence  hM  sufficient  to  show  that 
such  consideration  was  actually  paid;  the  re- 
cital being  accepted  aa  true  unless  overturned 
by  dear  proof. 

2.  Descent  and  distribution  ^s»ll7— Evldenoe 
bold  ineuffloient  to  show  Inadequate  oonstd- 
oration  for  lands  oonveyed  to  plaintiff. 

On  an  issue  in  a  partition  suit  as  to  wheth- 
er land  conveyed  to  plaintiff  by  deed  reciting 
payment  and  receipt  of  a  named  pecuniary  con- 
sideration constituted  his  full  share  of  the 
estate,  parol  evidence,  though  admissible  to 
show  there  was  also  the  consideration  of  an 
advancement,  held  insufficient  to  show  ttie 
amount  paid  was  inadequate. 


3.  Deeoent  and  distribution  ^=»l  1 7— Evidence 
held  to  show  conveyance  not  Intended  as  ad- 
vancement. 

In  a  partition  suit,  evidence  held  to  show 
decedent  intended  deed  conveying  land  to  plain- 
tiff as  one  for  valuable  consideration,  and  not 
8s  advancement  or  gift  constituting  plaintiff's 
full  share  of  the  estate. 

4.  Deeoent  and  distribution  es»ll5-*GUft  to 
child  presumed  advancement  to  be  brought  in- 
to hotchpot. 

Whether  a  gift  to  a  child  adapted  to  ad- 
vance it  in  life  is  an  advancement  to  be  brought 
into  hotchpot  depends  on  the  parent's  inten- 
tion, and  a  free  gift  so  adapted  is  prima  fade 
presumed  to  be  so  designed. 


5.  Descent  and  distribution  «s»ll2— Value  ef 
advancement  brought  Into  hotchpot  fixed  as 
of  date  of  gift,  and  oonslderatkonl  paid  de- 
ducted from  value  of  land  as  of  date  of  deed. 

The  value  of  asx  advancement  brought  into 
hotchpot  must  be  fixed  as  of  the  date  of  the 
gift,  not  that  of  the  partition,  and  a  considera- 
Uon  actually  paid  must  be  deducted  from  the 
value  of  the  land  as  of  the  date  of  the  deed. 

Appeal  from  Oircnit  Court,  Soott  County. 

Suit  by  6.  W.  Osborne  against  EUen  Rldi* 
moad  and  others.  Decree  for  defendants, 
and  complainant  appeals  Reversed  and  re* 
manded. 

a  H.  Bond,  of  Gate  City,  R.  P.  Bruce,  of 
Wise,  and  Will  H.  Nlck^s,  of  Gate  City,  for 
appellant. 

W.  S.  Cos,  of  Gate  Olty,  for  appellees. 

KELLT,  P.    This  Is  a  partition  snit,  and 


r  certain  deed  from  David  Osborne  to  his  son. 
G.  W.  08l)ome,  should  be  treated  as  an  ad- 
vancement and  brought  into  hotchpot 

David  Osborne  at  one  time  owned  three 
separate  tracts  of  land — ^the  "home  tract,"  of 
211  acres,  the  "Buckner*s  Ridge  tract,"  of 
236  acres,  and  the  ''moimtain  tract,"  of  220 
acres. 

On  August  8,  1901,  he  oonveyed  120  acres 
of  the  Buckner's  Ridge  tract  to  his  son,  G. 
W.  Osborne,  for  life,  with  remainder  in  tee 
to  his  children,  reserving,  however,  a  life 
estate  In  the  grantor,  and  exciting  and  re- 
serving "all  minerals  on,  in,  and  under  the 
aforesaid  tract  of  land  which  have  been  con- 
tracted or  sold  to  other  parties."  The  deed 
recited  a  consideration  of  "four  hundred 
and  ninety-five  dollars  in  hand  paid,  the  re- 
ceipt whereof  is  hereby  acdmowledged.** 

On  October  2, 1903,  David  Osborne,  in  con- 
sideration of  $1,500,  the  receipt  of  which  was 
acknowledged  in  the  deed,  conveyed  to  an- 
other son,  L.  N.  Osborne,  all  of  the  home 
tract  with  the  exception  of  the  "iron  ore" 
theretofore  sold  to  Patrldc  Hagan,  and  re- 
serving to  the  grantor  and  his  wife  a  life  in- 
terest in  100  acres  of  the  tract  thus  con- 
veyed. This  deed  contained  the  following 
stipulation : 

"The  said  grantee,  L.  N.  Osborne,  accepts  the 
above  tract  of  land  described  in  this  deed  as  his 
part,  or  interest,  in  the  real  estate  owned  by 
said  David  Osborne." 

In  1915  David  Osborne,  being  still  the  own- 
er of  the  mountain  tract  and  116  acres  of  the 
Buckner's  Ridge  tract,  died  intestate;  and 
shortly  thereafter  this  suit  was  brought  by 
G.  W.  Osborne  against  the  other  heirs  of 
David  Osborne,  seeking  a  partition  of  these 
lands.     The  bill  alleged  that  the  above-re- 
cited deed  of  October  2,  1903,  to  L.  N.  Os- 
borne constituted  an  advancement  to  him  of 
his  entire  interest  in  the  estate,  and  that  he 
vras  not  enUtied  to  participate  in  the  parti- 
tion.   The  truth  of  this  allegation  conda- 
sively  appears  on  the  face  of  the  deed,  is  con- 
ceded by  li,  N.  Osborne^  and  he  dalins  no 
share  in  the  lands  herein  involved.     Mrs* 
EUen  Richmond,  a  daughter,  T.  J.  Osborne,  a 
son,  and  some  of  the  other  heirs  of  David 
Osborne,  answered  the  bill,  and  denied  the 
right  of  the  omiplainant,  G.  W.  Osborne,  to 
share   in    the   partition,   because,    as    they 
claimed,  the  deed  made  to  him  by  his  father 
on  August  8,  1901,  constituted  his  full  sbare 
in  the  estate. 

Proof  was  taken  on  both  sides,  and  the 
court  upon  final  hearing  entered  a  decree 
adjudging  that  the  land  conveyed  to  €k  W. 
Osborne  by  deed  of  August  8,  1901,  "was  an 
advancement,  and  should.  If  complainant 
participated  in  the  partition,  he  brougbt  Into 
hotchpot"     Thereupon  G.  W.  Osborne  ob- 


the  sole  question  for  decision  is  whether  a  1  tained  this  appeal 
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[1]  Many  witnesses  were  examined  on 
both  sides,  and  the  evidence  is  in  some  par- 
tlcn]ars  in  great  conflict.  There  is  one  ma- 
terial fact,  howeyer,  which  seems  to  na 
established  by  the  clear  weight  of  testimony, 
and  that  is  that  the  consideration  of  $495 
named  in  the  deed  was  actually  paid.  Wheth- 
er this  consideration  was  adequate,  and,  if 
not,  whether  the  excess  in  value  of  the  land 
should  be  treated  as  a  gift  and  advancement, 
are  different  Questions ;  but  the  fact  that  the 
$4d5  was  paid  is  hardly  open  to  fair  debate 
under  the  evidence  before  us.  The  recital 
itself,  though  open  to  contradiction  by  satis- 
factory proof,  is  prima  facie  true,  and  must 
be  so  accepted  unless  overturned  by  clear 
proof.  The  solemn  acknowledgment  of  this 
payment  In  writing  is  evidence  of  the  high- 
est and  most  satisfactory  character,  and  of 
great  probative  value.  28  Am.  &  Eng.  Bncy. 
I*  (2d  Ed.)  p.  983.  This  rule  certainly  ap- 
plies to  recitals  in  a  deed  in  so  far  as  the 
grantor  and  his  heirs  are  concerned.  2  Dev- 
lin on  Deeds  (3d  Ed.)  U  817-821.  G.  W. 
Osborne  testified  directly  to  the  payment, 
and  explained  in  a  plausible  and  reasonably 
satisfactory  way  how  it  was  made.  The 
notary  public  who  wrote  the  deed  and  took 
the  acknowledgment  testified  that  David 
Osborne  dictated  all  of  the  terms  of  the  deed, 
Including  the  recital  as  to  the  consideration. 
At  least  eight  witnesses,  apparently  free 
from  bias  or  interest,  testified  that  David 
Osborne  in  his  lifetime  acknowledged  that  G. 
W.  Osborne  had  bought  and  paid  for  the 
land.  No  witness  testified  in  terms  that  the 
consideration  was  «iot  ];>aid,  and  the  only 
evidence  which  can  be  construed  as  being 
Bubstantially  to  that  effect  is  the  statement 
of  the  witness  L.  N.  Osborne,  who  said  that 
G.  W.  Osborne  stated  soon  after  the  deed 
was  made  that  he  "had  the  deed  made  as 
though  is  was  a  sale  in  order  to  make  it 
hold  good."  This  witness  has  no  property 
Interest  in  this  suit,  and  his  testimony  is  en- 
titled to  careful -consideration.  We  do  not 
think,  however,  that  his  evidence  as  just 
quoted  is  sufficient  to  offset  the  recital  In  the 
deed  and  the  volume  of  evidence  In  its  sup- 
port. The  money  consideration  recited  in 
the  deed  from  David  Osborne  to  6.  W.  Os- 
borne must,  in  our  opinion,  be  regarded  as 
liavlng  actually  passed. 

[2]  The  next  question  to  be  considered  is 
ipvhether  the  purchase  price  recited  therein 
was  the  full  consideration  for  the  deed,  and. 
If  not,  whether  the  gift  as  to  the  residue 
must  be  regarded  as  an  advancement  This 
Is  a  more  difficult  question  than  the  one  Just 
disposed  of,  and  is  a  practical  and  important 
one  here,  because,  while  an  advancement  is 
always  a  gift,  the  advancement  may  be  em- 
bodied in  a  deed  of  bargain  and  sale  for 
-vFliicfa  a  money  consideration  is  paid, 
''^^ere  a  deed  of  bargain  and  sale  recites  a 
pecuniary,  consideration,  it  may  be  shown  by 
parol  that  there  was  also  the  consideratioo 
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of  an  advancement  to  the  daughter  of  the 
bargainor."  2  Devlin  on  Deeds  (3d  Ekl.)  829. 
It  is  insisted  that  the  evidence  shows  that 
the  land  was  worth  much  more  than  G.  W. 
Osborne  paid  for  it  This  insistence,  how- 
ever, is  not  very  well  supported  by  the  evi- 
dence in  its  entirety.  The  witnesses  differ, 
but  upon  the  whole,  and  considering  the  fact 
that  a  life  estate  in  the  land  was  reserved  to 
David  Osborne  and  his  wife,  that  the  miner- 
als on  the  land  had  been  sold  and  were  ex- 
cepted, and  that  It  was  shown  that  the  best 
of  the  timber  had  been  sold  and  taken,  from 
the  land,  we  are  unable  to  say  that  $495  may 
not  at  the  time  have  been  a  reasonably  ade- 
quate price  for  the  conveyance. 

[3]  Coming  to  the  question  of  the  inten- 
tion of  the  grantor,  it  may  perhaps  be  fairly 
said  that  the  parol  evidence  is  about  equally 
balanced  as  to  whether  David  Osborne  by, 
his  own  subsequent  statements  Indicated 
that  he  intended  the  land  conveyed  by  the 
deed  of  August  8,  1901,  to  be  in  lieu  of  G. 
W.  Osborne's  share  In  his  estate ;  but  it  cer< 
tainly  does  not  preponderate  in  favor  of  the 
affirmative  of  this  question.  We  are  very 
much  impressed  by  the  testimony  of  Dr.  N. 
W.  Stallard,  a  practicing  physician,  who  had 
known  David  Osborne  for  40  years,  had  been 
intimately  acquainted  with  him  for  20  years, 
and  had  repeatedly  heard  him  say  that  L.  N. 
Osborne  had  already  received  his  full  share, 
that  he  expected  the  other  children  to  share 
equally  in  the  remainder  of  the  estate,  and 
that  G.  W.  Osborne  had  bought  and  paid  for 
the  land  theretofore  conveyed  to  him.  This 
testimony  strikes  us  as  being  entitled  to 
especial  weight,  not  only  because  of  the  char- 
acter of  the  witness  and  his  opportunity  to 
know  the  facts,  but  because  It  Is  in  harmony 
with  the  provision  in  the  deed  to  L.  N.  Os- 
borne to  the  effect  that  the  land  he  got  was 
to  be  treated  as  his  full  share,  and  with  the 
absence  of  any  such  provision  in  the  deed  to 
G.  W.  Osborne.  The  fact  that  the  father  of 
these  two  boys  put  such  a  provision  in  one 
of  the  deeds  and  omitted  it  in  the  other  is 
quite  significant  In  view  of  this  circum- 
stance and  the  parol  testimony  in  harmony 
with  it,  and  in  the  absence  of  any  prepon- 
derating proof  that  the  price  paid  was  not 
reasonably  adequate,  or  that  David  Osborne 
intended  the  transaction  as  other  than  an  or- 
dinary deed  and  conveyance  for  a  valuable 
consideration,  we  have  reached  the  conclu- 
sion that  it  was  error  to  treat  the  same  as  an 
advancement 

[4]  The  general  propositions  of  law  con- 
trolling the  subject  of  advancements  are  well 
settled  in  this  state,  and  have  been  reviewed 
by  this  court  in  several  recent  cases.  Wheth- 
er a  gift  to  a  child,  supposing  the  gift  to  be 
adapted  to  advance  the  child  In  life.  Is  or  not 
to  be  deemed  an  advancement  such  as  must 
be  brought  into  hotchpot,  depends  upon  the 
intention  of  the  parent;  and  a  free  gift  so 
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adapted  is  prima  facie  to  be  presumed  to 
baye  been  so  designed.  Payne  v.  Payne,  128 
Va.  33,  104  S.  B.  713,  715 ;  Poff  v.  Poff,  128 
Va.  62,  104  S.  E.  719,  724.  In  this  case,  how- 
ever, the  gift  is  not  proved,  and  the  case  of 
the  appellee  breaks  down  at  this  point 

[6]  The  conclusion  we  have  reached  does 
not  affect  the  result  of  the  partition  as  ma- 
terially as  might  upon  a  casual  view  appear. 
The  Buckner's  Ridge  land,  a  part  of  which 
was  conveyed  to  G.  W.  Osl)orne,  and  the  re- 
mainder of  which  now  belongs  to  the  estate 
to  be  partitioned,  appears  at  this  time  to  be 
quite  valuable,  but  it  was  not  so  valuable  at 
the  time  of  the  alleged  advancement,  and,  if 
it  were  treated  as  an  advancement,  the  value 
when  brought  into  hotchpot  would  be  fixed 
as  of  the  date  of  the  gift,  and  not  as  of  the 
date  of  partition.  Graves'  Notes  on  Real 
Prop.  §  171.  Moreover,  the  $495  which  was 
paid  for  the  land  by  G.  W.  Osborne  would 
have  to  be  deducted  from  its  value  as  of  the 
date  of  the  deed,  so  that  in  the  final  result 
the  value  for  which  G.  W.  Osborne  would 
have  to  account  in  the  partition  would  per- 
haps not  amount  to  a  great  deal  as  compared 
with  the  value  of  the  whole  estate  at  this 
time.  But,  however  this  may  be,  the  decree 
complained  of,  for  the  reasons  stated,  will 
be  reversed,  and  the  cause  remanded  to  the 
circuit  court  for  further  proceedings  to  be 
had  therein  not  in  confiict  with  the  views  ex- 
pressed in  this  opinion. 

Reversed. 

BURKS,  J.,  absent 
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(Supreme  Court   of   Appeals  of  Virginia. 
Sept  22,  1921.) 

L  Corporations  ^s>\52  —  Corporation  aotlng 
on  stockholders'  resolution  declaring  dividend 
estopped  to  deny  its  validity. 

Where  stockholders  and  directors  by  com- 
mon consent  concur  in  the  management  of  a 
oorporation,  it  will  be  assumed  that  the  direc- 
tors accepted  a  resolution  of  the  stockholders 
declaring  a  dividend,  and  the  corporation,  hav- 
ing acted  on  the  resolution,  is  estopped  to  deny 
its  validity. 

2.  Corporations  ^=» 1 55 (4) —Dividend  belongs 
to  owner  of  stock  when  declared  whether 
due  or  not. 

A  dividend  belongs  to  the  owner  of  the 
stock  at  the  time  it  is  declared  whether  it  is 
payable  at  a  future  time  or  not 

3.  Corporations  ^==>I21(5)  —  Bayer  of  stock 
has  burden  of  showing  that  dividends  previ- 
ously declared  are  included  in  sale. 

The  burden  is  on  buyer  of  stock  to  show 
that  a  dividend  previously  declared,  but  not 
yet  paid,  is  included  in  the  sale;  the  presump- 
tion being  that  it  is  not  included  if  the  agree- 
ment is  silent  in  that  respect 


4.  Corporations  €=>I52— Stookholders'  ratHlsd 
resolution  held  effective  declaration  of  divi- 
dend, 

A  resolution  of  the  stockholders  of  a  cor- 
poration declaring  a  dividend  from  assess- 
ments from  new  stock  issued,  ratified  by  the 
corporation,  held  an  effective  declaration  of  a 
dividend,  constituting  a  contract  between  the 
stockholders  and  the  company  whereby  definite 
rights  were  fixed,  though  such  dividend  was 
not  immediately  payable. 

Error  to  Law  and  Chancery  Court  of  City 
of  Roanoke. 

Suit  by  B.  P.  Huff  against  the  Virginia  At- 
wood  Orchard  Company,  Inc.,  wherein  K.  C. 
Atwood  inter\'enes.  Judgment  against  the 
Company  in  favor  of  plaintiff,  and  intervener 
brings  error.    Affirmed.    . 

Staples,  Cocke  &  Hazlegrove^  of  Roanoke, 
for  i>laintiff  in  error. 

Woods,  Chitwood,  Coze  &  Rogers,  and  Hall, 
VYingfleld  &  Apperson,  all  of  Roanoke,  for  de- 
fendant in  error. 

PRBNTTS.  J.  On  November  9,  1911,  the 
stockholders  of  the  Stuart  Orchard  Company, 
at  a  meeting  lawfully  called  by  the  board  of 
directors  for  the  purpose  of  amending  its 
charter  by  increasing  its  outstanding  capital 
stock  from  $50,000  to  $75,000,  passed  a  resolu- 
tion, the  pertinent  part  of  which  as  it  affects 
this  litigation,  reads  thus: 

"Resolved  that  we  increase  the  capital  stock 
of  the  Stuart  Orchard  Company  to  $75,000.00, 
and  that  the  present  stockholders  shall  have  a 
cash  dividend  declared  to  them  of  10  per  cent 
payable  out  of  the  last  assessment  from  the  ex- 
tra $25,000.00  issue.    •    •    ••• 

The  reason  for  this  resolution  is  thus  ex- 
plained in  the  brief  of  counsel  for  the  plain- 
tiff in  error: 

"At  this  time  it  was  found  necessary  to  have 
additional  capital  in  order  to  carry  on  the  busi- 
ness with  greater  success,  and  hence  the  appro- 
priate steps  were  taken  to  obtain  an  amend- 
ment to  the  charter  in  order  to  enable  the  Stu- 
art Orchard  Company  to  issue  and  scdl  $25,000 
of  new  stock.  However,  the  assets  of  the  cor- 
poration were  in  excess  of  its  capital  stock, 
and  hence  the  shares  of  stock  with  a  par  value 
of  $100  were  now  worth  more.  Therefore  it 
would  be  unfair  to  the  old  stockholders  to  allow 
the  new  stock  to  participate  equally  in  the 
gross  assets  of  the  corporation  at  a  purchase 
price  of  $100  per  share." 

In  order  to  obviate  this  unfairness,  It  was 
determined  to  guarantee  to  the  then  stock- 
holders by  way  of  a  preference  over  those 
who  should  subscribe  to  the  new  stock  an 
amount  equal  to  the  difference  between  Its 
actual  and  its  par  value;  this  difference 
being  found  to  be  $10  per  share,  or  10  per 
cent.  To  effect  this  purpose,  therefore, 
the  resolution  declared  a  preferred  divid^id 
of  this  amount  to  be  paid  out  of  the  last  as- 
sessment on  the  new  stock  whenever  paid. 
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This  resolution  accomplished  the  same  re- 
sult as  if  the  new  stock  had  been  sold  for 
a  premlnm,  instead  of  at  par,  $100  per  share. 
The  purpose  of  the  resolution  may  be 
otherwise  expressed  thus  in  the  language  of 
the  attorneys  for   the  defendant  in  error: 

"At  the  time  of  the  passage  of  the  resolu- 
tion, the  Stuart  Orchard  Company  had  a  sur- 
plus. To  have  sold  the  new  stock  at  par  and 
to  have  allowed  the  purchasers  of  the  extra 
$25»000  issue  to  share  in  this  surplus  would 
be  giving  them  the  benefit  of  the  years  of  ac- 
cumulation that  the  old  stockholders  had 
brought  about.  The  obvious  purpose,  there- 
fore, was  that  the  surplus  should  be  distrib- 
uted among  the  persons  who  were  the  stock- 
holders on  November  9,  1911,  and  thereby  put 
their  stock  od  an  equal  basis  with  the  new 
stock.  Both  the  old  and  the  new  stock  would 
then  be  on  a  parity." 

Pursuant  to  that  resolution,  the  board  of 
directors  of  the  Stuart  Orchard  CJompany 
secured  an  amendment  to  its  charter,  the 
additional  $25,000  of  stock  was  subscribed 
for,  and  the  stock  issued.  The  last  assess- 
ment, 10  per  cent,  was  paid  in  July,  1917. 

The  Stuart  Orchard  Ck)mpany  and  another 
corporation,  the  Atwood  Orchard  &  Nursery 
Ck>mpany,  had  previously,  in  the  year  1916, 
merged  with  each  other,  under  the  name  of 
the  Virginia  Atwood  Orchard  Company,  Inc., 
and  the  new  or  merged  company  assumed  all 
of  the  obligations  of  the  Stuart  Ordiard  Com- 
pany, 'and  collected  the  last  10  per  cent,  as- 
sessment due  upon  the  $25,000  capital  stock 
Increase  of  the  Stuart  Orchard  Company  re- 
ferred to.    On  November  9,  1911,  when  the 
resolution  was  adopted.  Huff,  the  defendant 
in  error,  owned  105  shares  of  stock  in  the  Stu- 
art Orchard  Company,  and  he  subscribed  for 
04  shares  of  the  new  stock.    Thereafter,  on 
May  13,  1913,  Huff  and  certain  other  stock- 
holders gave  a  written  option,  whereby  they 
agreed  to  sell  their  stock  in  the  Stuart  Or- 
cliard  Company.    This  option  did  not  refer 
to  the  resolution  of  November  9,  1911,  or 
to  the  10  per  cent,  cash  dividend  thereby  de- 
clared.    This  option  was  assigned  to  John 
C.   Shockley,  trustee,  who  on  September  1, 
1913,  exercised  it,  and  there  is  a  fair  in- 
ference that  he  was  then  acting  for  Atwood 
and  another.    At  the  time  that  option  was 
exercised.  Huff  and  Taylor,  another  one  of 
the  old  stockholders,  stated  to  Shockley  that 
they  claimed  this  10  per  cent,  dividend,  and 
demanded  that  the  amount  thereof  be  added 
to  the  $150  per  share  for  which  their  entire 
boldings  were  about  to  be  sold.     Shockley, 
liowever,  neither  admitted  nor  denied  that 
they  were  entitled  to  the  dividend,  but  re- 
si)onded  that  the  dividend  was  not  then  due. 
Huff,  upon  advice  of  counsel,  in  Shockley's 
presence,  did  not  insist  upon  the  dividend 
being   then   paid  because  it  was  not  then 
payable.      Atwood    claims    that    when    he 
bought  the  stock  from  Shockley  he  under- 
stood that  the  dividend  was  sold  to  him  with 
tbe  stock,  but  he  admits  that  this  informa- 


tion was  not  derived  from  either  Huff  or  any 
of  his  associates. 

The  proceedings  of  both  companies  show 
that  all  of  the  interested  parties  were  fully 
aware  of  the  existence  of  the  original  resolu- 
tion, and  frequent  references  thereto  appear 
in  the  records  of  the  Stuart  Orchard  Com- 
pany and  in  reports  made  by  its  secretary 
and  treasurer.  One  of  several  similar  re- 
ports, that  of  December  31,  1915,  containing 
a  statement  of  outstanding  liabilities  as  well 
as  the  working  capital  of  the  company,  has 
this  memorandum  attached: 

"This  takes  no  account  of  the  interest  on 
past-due  assessments,  and  no  account  of  the 
10  per  cent,  dividend  to  be  paid  old  stockhold- 
ers out  of  the  last  assessment  of  the  last  stock 
issued.    This  dividend  will  amount  to  $5,000." 

And  the  minutes  sho^  that  this  report 
was  ordered  to  be  spread  upon  the  records 
of  the  company  upon  motion  of  Shockley  by 
Atwood.  After  the  final  installment  of  10 
per  cent  upon  the  additional  stock  had  been 
collected.  Huff  instituted  this  motion  against 
the  Virginia  Atwood  Orchard  Company,  Inc., 
for  the  recovery  of  the  10  per  cent,  upon  105 
shares  of  stock  of  the  Stuart  Orchard  Com- 
pany, of  which  he  was  the  owner  in  Novem- 
ber, 1911,  when  the  resolution  was  adopted 
—that  is,  for  $1,050. 

The  defendant  company  filed  its  affidavit 
disclaiming  any  interest  in  the  amount  con- 
stituting the  subject-matter  of  the  motion, 
but  alleging  that  Atwood  had  a  claim  there- 
to; and  thereupon  Atwood  was  allowed  to 
intervene,  and  this  controversy  is  beween 
Huff  and  Atwood  as  to  which  ia  entitled  to 
the  amount 

The  parties  waived  a  jury,  and  submitted 
all  questions  of  law  and  fact  to  the  judge  of 
the  trial  court  upon  a  written  stipulation  of 
the  evidence.  The  court  entered  judgment 
against  the  company  in  favor  of  Huff,  and 
Atwood  assigns  error. 

The  chief  argument  for  Atwood  appears 
to  be  based  upon  the  claim  that  the  stock- 
hold^s  in  1911  had  no  legal  authority  to  de- 
clare a  dividend,  because  the  board  of  di- 
rectors alone  has  such  authority  to  declare 
corporate  dividends. 

[1,  2]  In  this  case  we  do  not  think  it  neces- 
sary to  undertake  to  follow  the  learned 
counsel  In  their  discussion  of  the  powers  and 
the  limitations  thereof  of  stockholders  and 
directors  in  this  req;>ect  It  is  observed  how- 
ever, that  where  stockholders  and  directors, 
by  common  consent,  concur  In  the  manage- 
m&^  of  a  corporation,  as  is  clearly  shown 
to  have  been  the  case  here,  the  rights  of  cred- 
itors being  in  no  way  involved,  it  will  be  as- 
sumed that  the  directors  accepted  the  resolu- 
tion of  the  stockholders  declaring  a  dividend, 
and  the  corporation,  having  acted  on  the  reso- 
lution, is  estopped  to  deny  its  validity.  Thiry 
V.  Banner  Window  Glass  Co.,  81  W.  Va.  39, 
93  S.  £.  958,  L.  R.  A.  1918B,  note  1051.  In 
oar  view  it  is  entirely  immaterial  whether 
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the  10  per  ce&t  whlcb  the  cofrnpany  by  the  r 
resolution  obligated  itself  to  pay  to  the  then 
stockholders  Is  technically  a  dividend  or  not. 
It  created  an  obligation  haviug  all  of  the 
effect  of  a  dividend.  It  is  referred  to  in  the 
resolution  as  a  dividend,  whenever  referred 
to  in  the  minutes  of  the  stockholders'  meet- 
ing it  is  so  called,  and  by  both  litigants  in 
their  pleadings  it  is  thus  designated.  When 
acted  upon,  it  constituted  an  obligation  of 
the  Stuart  Orchard  Company  to  its  then 
stockholders,  created  for  the  purpose  of 
equalizing  the  value  of  the  old  and  the  new 
stock.  The  Virginia  Atwood  Orchard  Com- 
pany, Inc.,  has  recognized  it  as  its  obliga- 
tion only  because  upon  the  merger  it  assumed 
the  liabilities  of  the  Stuart  Orchard  Com- 
pany. If  it  was  not  then  a  debt  previously 
contracted  by  the  Stuart  Orchard  Company, 
it  could  not  be  an*  obligation  of  the  merged 
company.  This  dividend  or  debt  was  a  part 
of  the  c<Mislderation  to  be  paid  out  of  the  sub- 
scriptions of  the  new  stockholders  to  the 
old  stockholders  upon  the  amendment  of  the 
charter  whereby  the  new  subscribers  were 
permitted  to  become  stockholders.  By  act- 
ing upon  that  resolution  in  securing  the 
amendment  to  its  charter,  under  which  the 
corporation  has  since  transacted  business 
for  many  years,  it  ratified  and  approved  the 
incurring  of  that  obligation.  It  is  perfectiy 
well  settied  that  a  dividend  (and,  as  we  have 
Indicated,  this  obligation  must  be  construed 
to  have  all  of  the  attributes  of  a  dividend) 
belongs  to  the  owner  of  the  stock  at  the  time 
it  is  declared,  and  this  whether  it  is  pay- 
able at  a  future  time  or  not 
This  is  said  in  14  C.  J.  p.  820,  1 1242: 

''So  as  between  vendor  and  vendee,  although 
the  rule  may  be  changed  by  contract  between 
the  parties,  in  the  absence  of  an  agreement  to 
the  contrary,  dividends  declared  prior  to  the 
transfer  of  ownership  belong  to  the  transferor, 
and  the  rule  is  the  same  although  the  dividend 
is  not  payable  until  after  the  transfer,  while 
dividends  dedared  subsequent  to  the  change  of 
ownership  belong  to  the  transferee,  and  it  is 
immaterial  that  such  dividends  were  earned  in 
whole  or  in  part  prior  to  such  transfer." 

Pertinent  cases  are  Bowers  v.  Post  (D.  C.) 
209.  Fed.  660,  affirmed  220  Fed.  1006,  135  C. 
O.  A.  665;  Wheeler  v.  Northwestern  Sleigh 
Co.  (C.  C.)  39  Fed.  347;  Cogswell  v.  Second 
Nat  Bank,  78  Conn.  75,  60  AtL  1059,  affirmed 
204  U.  S.  1,  27  Sup.  Ct  241,  51  L.  Ed.  343; 
Bright  V.  Lord,  51  Ind.  272, 19  Am.  Bep.  732; 
Hill  V.  Newichawanick  Co.,  8  Hun.  (N.  Y.) 
459,  affirmed  71  N.  Y.  593 ;  Hopper  v.  ^get 
112  N.  Y.  530,  20  N.  E.  350,  8  Am. ,  St  Bep. 
771;  Clark  v.  Campbell,  23  Utah,  569,  65  Pac. 
496,  54  L.  B.  A.  508,  90  Am.  St.  Bep.  716; 
7  B.  C.  Lw  §  267,  p.  292. 

This  proposition  is  not  questioned.  It  is 
insisted,  however,  for  the  plaintiff  in  error, 
that  this  was  not  a  dividend  declared  in 
1911,  and  that  it  did  not  have  the  attributes 
of  a  dividend  until  after  the  contract  between 


the  Stuart  Orchard  Company  and  the  Vtr^ 
ginia  Atwood  Orchard  Company,  which  pro- 
vided that  the  latter  should  pay  a  divldoid 
to  the  stockholders  of  the  former  company, 
and  so,  regardless  of  any  corporate  action  by 
the  former  company,  this  debt  only  then  be- 
came an  executed  obligation  of  the  new  cor- 
poration to  then  holders  of  the  stock  of  the 
dissolving  corporation.  Thenceforth  it  is  ad- 
mitted it  had  every  attribute  of  a  dividend, 
but  that  it  was  not  until  after  Atwood  had 
become  the  holder  of  the  stodc  that  this  con- 
tract arose,  and  not  until  then  did  any  of  the 
essential  attributes  of  a  dividend  attadi. 

[8]  We  cannot  agree  that  this  is  true.  If 
the  action  of  the  stockholders  of  the  Stuart 
Orchard  Company  and  its^repeated  confirma- 
tion thereof  from  time  to  time  did  not  create 
this  obligation,  it  has  never  yet  been  created, 
and  does  not  exist  because  it  has  never  been 
formally  declared  as  a  dividend  by  the 
board  of  directors  of  either  company.  At- 
wood did  not  become  the  owner  of  this  fund 
merely  because  he  purchased  the  106  shares 
of  stock  (rf  Huff,  after  the  obligation  had  been 
created.  It  was,  of  course,  within  the  power 
of  Huff,  when  he  sold  the  stock,  to  include 
this  debt  or  dividend  of  the  company,  and  to 
make  it  payable  to  his  vendee,  but  the  bur- 
den is  upon  the  vendee  upon  such  a  trans- 
fer of  stock  to  show  that  such  debts  previous- 
ly incurred,  or  dividends  previously  declared, 
but  not  yet  paid,  are  included  in  the  sale. 
The  agreement  being  silent  on  this  subject 
the  presumption  is  that  they  are  not  so  in- 
cluded, and  henoe  do  not  pass  to  the  ven- 
dee. 

There  is  some  conflict  In  the  evidence  as 
to  what  the  parties  understood,  but  this 
conflict  was  submitted  to  the  Judge  of  the 
trial  court,  and  under  Code  1919,  |  6368 : 

''When  a  case  at  law  is  dedded  by  a  court  or 
judge  without  the  intervention  of  a  jury,  and 
a  party  excepts  to  the  decision  on  the  ground 
that  it  is  contrary  to  the  evidence,  and  the  evi- 
dence (not  the  facts)  is  certified,  the  judgment 
of  the  trial  court  shall  not  be  set  aside  unless 
it  appears  from  the  evidence  that  audi  judg- 
ment is  plainly  wrong  or  without  evidence  to 
support  it." 

[4]  This  judgment  is  neither  plainly  wrong 
nor  without  supporting  evidence.  Th^re  is 
evidence  that,  when  the  settlement  foi:  the 
transfer  of  the  stock  was  made,  Hull  called 
attention  to  and  claimed  this  dividend,  but, 
as  it  was  not  then  due  and  had  not  been 
paid,  he  had  no  legal  right  to  insl^  that  his 
vendee  should  pay  it,  and  upon  the  advice  oi 
counsel  he  transferred  the  stock,  nils,  as 
we  have  indicated,  does  not  of  itself  assign 
the  dividend.  So  that  we  are  of  opinion 
that  the  refiolution  of  November  11, 1909,  rati- 
fied in  so  piany  ways  as  it  has  been  since, 
was  the  effective  declaration  of  a  dividend, 
constituting  a  contract  between  the  then  hold- 
ers of  the  stock  of  the  Stuart  Orchard  Com- 
pany  and   the  company*   whereby    definite 
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rlgbts  were  fixed,  tboui^  tbe  realization 
thereof  was  deferred,  wbich  contract  was 
thereafter  assumed  by  the  Virginia  Atwood 
Orchard  Company,  and  that  Atwood  has 
failed  to  show  that  this  dividend  obligation 
or  debt  thus  clearly  due  originally  to  Huff 
has  ever  been  by  him  either  sold  or  assigned. 

It  is  unnecessary  for  us  further  to  follow 
the  elaborate  arguments  of  counsel  in  all  of 
their  details,  because  the  reasons  herein  In- 
dicated are  sufficient  to  support  the  Judg- 
ment of  the  trial  eourt 

Affirmed* 

SIMS  and   BURKS,  JJ.,  absent 
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CYPHERS  V.  DINGUS. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

22,  1921.) 

1.  Deeds  ^=»2I  I  (3)— Burden  of  proof  on  par- 
ty charging  fraad. 

One  charging  fraud  as  a  ground  for  cancel- 
lation of  deeds  must  prove  it  by  strong,  clear, 
and  convincing  evidence. 

2.  Deeds  ^s»207— Circumstances  considered  in 
determining  whether  instrument  was  obtained 
by  fraud. 

The  mere  fact  that  oral  testimony  relating 
directly  to  the  execution  of  the  deed  is  equally 
balanced  in  point  of  number  of  witnesses  tes- 
tifying for  and  against  its  fair  execution  does 
not  necessarily  mean  that  the  attack  upon  the 
instrument  mast  fail,  since  a  question  of  fraud 
may  depend  as  much  upon  circumstances  as  up- 
on the  statements  of  the  parties. 

3.  Deeds  «=»2i  I  (3)^Finding  of  fraud  war* 
ranted  by  evidence. 

A  finding  of  fraud  in  an  action  to  cancel 
deeds  conveying  land  held  warranted  by  the 
evidence. 

4.  Appeal  and  error  <&=>93l(i) —  Presumption 
of  correctness  of  decree  on  appeal. 

On  appeal  in  an  equitable  action  to  cancel 
deeds  conveying  land,  the  Supreme  Court  sits 
as  a  court  of  review,  and  the  decree  comes  to 
it  with  a  presumption  of  correctness,  and  it 
will  not  be  reversed  if  the  court  is  not  fully  satv 
isfied  that  it  is  wrong. 

Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  J.  B.  Dingus  against  W.  A.  Cy- 
phers. Decree  for  plaintiff,  and  defendant 
appeala    Affirmed. 

Fulton  &  Vicars,  of  Wise,  for  plaintiff. 

Bond  &  Bruce,  of  Wise,  for  defendant 

KELLY,  P.    On  April  5, 1916,  J.  B.  Dingus 

conveyed  to  J.  J.  Moore,  trustee,  two  small 

tracts  of  land  containing  in  the  aggregate 

about   13  acres.     On   the  same  day  J.   J. 

Aloore,  trustee,  conveyed  this  land  to  W.  A. 

Cyphers,  and  received  in  exchange  therefor 

a  deed  from  Cyphers  for  a  house  and  four 

lots  known  as  the  ''Buchanan  property,"  and 

two  other  lots  known  as  the  "Oates  Cyphers" 

lots.    The  decree  appealed  from,  rendered  in 
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a  suit  brought  for  the  purpose  by  Dingus, 
set  aside  and  canceled  all  three  of  these 
deeds  and  undertook  to  place  the  parties 
as  far  as  possible  in  statu  quo  by  directing 
a  oommi8si(Nier  to  reconvey  the  respective 
properties  to  Dingus  and  Cyphers. 

The  ground  upon  which  Dingus  sought  to 
have  the  deeds  canceled  was  that  Cyphers, 
acting  for  himself  and  for  one  H.  0.  Cornett, 
procured  from  him  the  deed  for  the  13  acres 
by  false  representation,  and  in  pursuance  of 
a  fraudulent  scheme  between  Cyphers  and 
Comet,  whereby  the  subsequent  exchange 
was  to  be  made. 

There  are  no  new  or  novd  questions  in- 
volved, and  the  decision  of  the  case  depends 
wholly  upon  the  sufficiency  of  the  evidence 
to  support  the  charge  of  fraud  on  the  part 
of  Cyphers  in  procuring  the  deed  from 
Dingus. 

The  evidence  is  voluminous  and  in  many 
respects  conflicting.  We  shall  first  state 
briefly  what,  as  we  think,  may  fUrly  be 
called  the  undisputed  facts  material  to  the 
controversy: 

Dingus,  Cyphers,  and  Comett  all  resided 
at  or  near  the  town  of  Coebum.  Dingus  and 
Cyphers  were  acquaintances  and  neighbors  of 
long  standing.  Dingus  was  a  laboring  man 
not  much  experienced  in  trading,  but  was 
intelligent  and  thrifty,  and  in  addition  to 
the  property  here  involved  owned  a  tract  of 
about  29  acres,  worth  perhape  several  thou- 
sand dollars. 

Cyphers  was  a  dealer  in  real  estate^  on  his 
own  account  and  as  agent  for  others,  owned 
a  good  many  properties,  and  was  an  experi- 
enced trader. 

Comett  had  lived  at  Coebum  only  a  short 
time,  was  not  well  known  there,  but  so  far 
as  known  was  generally  regarded  as  some- 
thing of  an  adventurer,  and  of  rather  uncer- 
tain credit  and  standing.  He  was  the  owner 
of  two  negotiable  notes  of  $2,000,  executed 
to  him  by  F.  A.  and  A.  C.  Shuyler,  of  Cor- 
nelia, Ga.,  as  an  advance  payment  on  lumber 
which  Comett  and  his  associates  were  to 
manufacture  for  the  Shuylers. 

Comett  had  deposited  one  of  these  notes 
with  the  Miners'  Bank  of  Commerce  at  Coe- 
bum as  collateral  security  for  a  loan  of  $500' 
from  that  bank,  but  he  was  pressed  for  mon- 
ey, and  for  some  time  prior  to  April  5,  1916, 
had  been  making  continued  and  strenuous  ef- 
forts to  exchange  one  or  both  notes  for  real 
estate.  He  had  a  number  of  opportunities 
to  exchange  the  notes  for  land  at  prices  ac- 
c^table  to  him,  but  all  of  the  owners  of 
such  lands  refused  to  take  the  notes  as  cash, 
and  insisted  on  retaining  a  lien  to  secure  the 
amount  in  case  the  notes  were  not  paid. 
Comett  would  not  trade  that  way,  giving  as 
his  reason  that  he  needed  money,  and  would 
want  to  procure  a  loan  on  the  property, 
which  he  could  not  do  if  a  vendor's  lien 
thereon  was  retained. 


^s>For  othtr  caMS  sm  sam«  topio  and  KJBT-NUIIBER  Ui  all  K«y-Numb«r«d  DicttsU  and  Ind 
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Mr.  0.  O.  Bamsey,  cashier  of  the  Miners' 
Bank  of  COebum,  had  In  former  years  known 
Mr.  F.  A.  Shuyler  in  North  Carolina,  and 
regarded  him  from  the  reputation  he  bore 
there  as  an  honest  and  upright  man,  but 
Bamsey  did  not  know  how  he  was  rated  In 
point  of  financial  worth.  About  the  time 
the  Miners'  Bank  made  the  $500  loan  to 
Comett,  Bamsey  had  some  correspondence 
with  the  Shuylers  and  with  a  bank  at  Ck>r- 
nelia,  Ga.,  in  regard  to  the  notes  held  by 
Oomett,  and  as  a  result  had  been  informed 
by  the  Shuylers  that  the  notes  were  genuine 
and  good,  and  would  be  paid  at  maturity; 
and  had  also  been  informed  by  the  bank  that 
the  Shuylers  had  been  fairly  good  customers, 
and  were  regarded  as  honest  and  reasonably 
safe. 

Cyphers  was  one  of  the  men,  and,  indeed, 
to  have  been  jthe  principal  one,  whom  Comett 
had  endeavored  to  interest  in  a  trade  for  the 
notes,  and  their  negotiations  had  embraced 
properties  owned  by  Cyphers  individually, 
as  well  as  properties  owned  by  third  persons. 
Cornett  had  referred  Cyphers  to  Bamsey  for 
information  as  to  the  Shuyler  notes,  and, 
while  Bamsey  would  not  take  the  responsi- 
bility of  advising  Cyphers  to  trade  for  them, 
he  gave  him  the  information  in  regard  there- 
to above  recited,  and  Cyphers  says  he  reached 
the  conclusion  that  the  notes  were  good,  and 
was  willing  to  risk  his  Judgment  on  them 
in  a  trade  which  he  was  trying  to  make 
with  Comett  for  land  owned  Jointly  by  Cy- 
phers and  his  brother  in  West  Virginia.  This 
latter  trade  was  pending  and  awaiting  com- 
munication by  Cyphers  with  his  brother  in 
West  Virginia  when  the  sale  was  made  by 
Dingus  to  Comett  There  were  also  other 
negotiations  pending  at  that  time  respecting 
various  other  properties  between  Cornett  and 
Csrphers,  and  between  Comett  and  others. 

Some  little  time  before  the  trade  was  made 
with  Dingus,  Cyphers  and  Cornett  had  looked 
at  the  29-acre  tract  owned  by  the  former,  and 
Comett  seemed  to  be  favorably  impressed 
with  it.  It  seems  that  they  had  also  at  the 
same  time  seen  the  two  tracts  which  we  have 
referred  to  as  the  13  acres.  Shortly  there- 
after Comett  came  to  the  N.  &  W.  pump- 
house  where  Dingus  worked  every  day,  in- 
troduced himself  to  Dingus,  talked  to  him  in 
a  general  way  about  how  land  was  selling  in 
the  community,  and  told  him  that  Cyphers 
wanted  to  see  him.  Still  later,  but  in  a  very 
short  time,  Cyphers  went  to  see  Dingus  and 
tried  to  purchase  the  29-acre  tract  from  him, 
and  in  the  course  of  the  negotiations  told 
him  that  he  thought  he  could  sell  that  tract 
to  Comett  Cyphers  says  he  was  trying  to 
buy  this  land  on  his  own  account,  and  turn 
it  over  to  Comett  at  a  profit,  but  the  mere 
fact  that  they  were  negotiating,  and  that 
Comett  was  named  as  a  probable  buyer,  is 
all  that  need  be  mentioned  here,  with  the 
addition  that  the  negotiations  were  abandon- 
ed because  certain  Infant  heirs  had  an  In- 


terest in  the  29  acres,  and  the  title  thereto 
was  not  marketable. 

A  day  or  two  later  Comett  saw  Dingus  at 
Kilgore*s  store  and  asked  for  a  price  on  the 
13  acres.  Dingus  named  $2,000  as  the  price, 
and  Comett  said  Cyphers  would  see  him 
about  it. 

While  there  is  a  direct  conflict  of  testimony 
as  to  the  circumstances  under  which  Cyphers 
and  Dingus  next  met  the  parties  agree  that 
a  day  or  two  later  they  did  meet  at  the  pump 
house,  discussed  the  exchange  of  the  13  acres 
for  one  of  Comett's  $2,000  notes,  and  on  the 
same  day  Dingus  conveyed  these  tracts  to 
Moore,  trustee  for  Comett  in  consideration 
of  the  $2,000  note,  and  that  Dingus  paid 
Comett  $100,  which  went  to  him  as  his  com- 
pensation for  helping  to  make  the  deal.  It 
is  also  admitted  that  Cyphers  prepared  all 
three  of  the  deeds  involved  In  this  litigation, 
that  at  the  time  Dingus  acknowledged  and 
delivered  his  deed  to  Moore,  trustee,  Cyphers 
had  the  two  other  deeds  in  his  pocket  and 
that  they  were  all  three  executed  and  deliv- 
ered the  same  day,  although  it  seems  <dear 
that  Dingus  did  not  at  the  time  know  any- 
thing about  the  exchange.  The  Buchanan 
property,  which  Moore,  trustee,  got  by  vir- 
tue of  the  exchange,  was  one  of  the  proper- 
ties which  Cyphers  had  offered  to  Comett 
and  about  which  they  had  Deen  n^;otiating 
Just  prior  to  the  time  of  the  Dingus  trade. 

Some  time  in  the  afternoon  of  the  day  on 
which  Dingus  delivered  the  deed  to  Moore, 
trustee,  he  took  the  note  to  Coebum  to  place 
it  in  the  First  National  Bank,  where  he  kept 
an  account,  and  was  there  given  information 
which  made  him  uneasy  about  its  value.  He 
asked  Cyphers  to  Indorse  it  and  upon  hia 
refusal  brought  this  suit. 

Up  to  the  time  of  the  trade  with  Dinsua 
nothing  more  was  known  about  the  Shayler 
notes  than  was  indicated  in  the  information 
possessed  and  given  out  by  Bamsey  at  the 
Miners'  Bank.  It  developed  shortly  after- 
wards that  Comett  defaulted  in  his  contract 
with  the  Shuylers,  and,  furthermore,  that 
they,  as  well  as  Comett,  either  were  or  soon 
became  insolvent  and  the  notes  were  wholly 
worthless. 

It  is  difllcult  for  ns  to  reach  an  entirely 
satisfactory  conclusion  in  this  caSe.  Cyphers 
denies  having  made  any  representations  to 
Dingus  about  the  notes,  and  claims  that  he 
abandoned  all  his  own  negotiations  with  Ck>r- 
nett  at  the  eamest  solicitation  of  Din^as, 
who,  as  he  claims,  was  acting  ind^;)endeiitly, 
had  started  negotiations  with  Comett,  and 
employed  him  to  help  complete  the  trade.  He 
has  given  an  intelligent  and  clear  deposition, 
which,  standing  alone,  makes  a  complete  de- 
fense to  all  in  the  charges  against  him. 

On  the  other  hand,  Dingus  has  testlfled 
without  qualification  to  the  effect  that  he  had 
offered  Comett  the  land  for  $2,000,  and,  after 
Comett  had  said  that  he  would  see  Cyphers 
about  it  the  latter  came  up  to  his  place  of 
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work,  said  he  had  come  to  doae  the  trade, 
and  represented  the  note  to  be  good,  saying 
(in  response  to  a  statement  by  Dingus  that 
he  did  not  know  anything  about  the  Ck>mett 
notes): 

"They  are  absolutely  gilt  edge  and  good  and 
will  be  paid  at  maturity;  I  have  investigated 
the  note  thoroughly  myself  and  know  what  I  am 
talking  about." 

Further  on  in  his  deposition  Dingtis  says 
again: 

-"I  traded  for  the  note  from  Cyphers;  took 
bis  word  and  honor.  He  recommended  the  note 
to  be  gilt  edge  and  good  and  worth  100  cents 
to  the  dollar." 

Upon  many  of  the  details  and  circumstanc- 
es bearing  upon  the  execution  and  delivery 
of  the  deed  Dingus  and  Cyphers  and  their 
respective  witnesses  squarely  contradict  each 
other.  It  is  not  easy  to  say  where  the  pre- 
ponderance of  evidence  lies.  Both  Dingus 
and  Cyphers  are  contradicted  by  other  wit- 
nesses as  to  certain  statements  made  by  them, 
but  It  Is  perhaps  fair  to  say  that  the  cir- 
cumstantial evidence,  Independent  of  the  pre- 
sumption In  favor  of  the  finding  of  the  lower 
court,  turns  the  scale  in  favor  of  Dingus. 

The  transaction  in  itself  Is  unusual,  and 
the  circumstances  by  which  It  Is  surrounded 
or  set  about  render  it  suspicious  In  Itself. 
Cyphers  evidently  thought  the  notes  were 
probably  good,  but  he  knew  they  were  risky. 
He  was  a  real  estate  trader ;  he  knew  Cornett 
better  than  Dingus  knew  him,  and  he  knew 
that  Cornett  was  anxious  to  trade  the  notes 
for  real  estate  without  the  retention  of  a 
lien.  For  weeks  Cornett  had  been  diligently 
trying  to  buy  land  from  or  through  him  on 
just  the  terms  he  got  from  Dingus,  and  had 
failed.  The  record  leaves  no  room  to  doubt, 
and  Cyphers  must  have  known,  that  Cornett 
was  willing  to  let  the  notes  go  for  less 
than  their  face  value  If  he  could  get  in 
exchange  therefor  a  deed  for  real  estate 
without  a  lien  retained  to  secure  the  pay- 
ment of  the  note.  Indeed,  while  there  Is 
no  shocking  difTerence  In  the  value  of  the 
two  properties  actually  Involved  here,  the 
Dingus  land  acquired  by  Cornett  was  worth 
a];9reciably  more  than  the  Buchanan  proper- 
ty and  the  Gates  Cyphers  lots  which  Cor- 
nett got  In  exchange.  Cyphers  had  been  in 
close  and  intimate  touch  and  communication 
with  Cornett  up  to  the  very  morning  of  the 
Dingus  trade,  and  there  is  little  doubt  that 
he  knew  he  could  exchange  for  the  note  the 
very  property  whch  Cornett  that  day  accept- 
ed in  exchange  for  the  Dingus  land.  The 
face  value  of  the  note  was  more  than  the  val- 
ue of  the  property  which  he  gave  up  in  this 
exchange,  and  it  seems  a  little  strange.  If  he 
was  really  wUllng,  as  he  says  he  was,  to 
risk  the  note,  that  he  did  not  sell  direct  to 
Cornett  the  property  which  the  latter  ac- 
tually acquired  in  the  exchange.  .  Of  course, 
Cyphers  in  fact  made  a  still  better  trader 


V.  DINGUS  567 

8.B.) 

a 

for  the  Dingus  property  was  worth  more  than 
his,  but  the  point  Is  that  Cyphers  was  an 
active  real  estate  dealer,  he  wanted  to  sell 
the  Buchanan  property,  he  could  eaistly  have 
sold  it  and  the  Gates  Cyphers  lot  to  Cornett 
for  the  note,  and,  If  he  thought  the  note 
was  a  fair  risk,  this  sale  would  have  been 
an  unmistakable  bargain.  Why  then,  if  he 
had  no  advance  Information  or  understand- 
ing about  the  Dingus  sale  and  the  subsequent 
exchange,  did  he  pass  this  bargain? 

Again,  Cyphers  was  claiming  to  act  as 
agent  for  Dingus,  and,  while  there  was  noth- 
ing inherently  wrong  In  making  the  exchange, 
it  seems  hardly  consistent  with  that  confi- 
dential relationship  to  withhold  from  Dingus 
the  fact  (known  to  Cyphers  before  the  Dingus 
deed  was  delivered)  that  he,  and  not  Cornett, 
was  to  get  the  13  acres. 

According  to  some  of  the  witnesses,  Cy- 
phers had  theretofore  expressed  himself  as  be- 
ing afraid  of  the  note,  and  had  referred  to 
Cornett  on  one  occasion  as  a  scoundrel,  and 
on  another  as  a  slick  duck.  The  witness,  R. 
L.  King,  who  happened  to  be  present  when 
Dingus  delivered  the  deed,  says  that  im- 
mediately after  the  delivery  Cyphers  said  to 
Dingus: 

"These  notes  are  absolutely  gilt  edge.  I 
would  not  be  afraid  to  risk  100  cents  to  the  dol- 
lar on  them." 

Dingus  corroborates  King  by  saying  that 
Ciphers  told  him  the  notes  were  good,  both 
before  and  at  the  time  the  deed  was  deliv- 
ered. Cyphers  deniea  all  this,  as  well  as  prac- 
tically everything  else  that  was  said  by  any 
witness  tending  to  sustain  the  theory  of 
fraud  and  misrepresentation  on  his  part,  but 
in  making  these  denials  he  has  at  least  In 
one  particular  gone  further  than  reasonable 
credulity  can  follow.  He  unqualifiedly  and 
emphatically  states  that  he  never  discussed 
the  solvency  of  the  Omett  note  at  all  with 
Dingus  until  some  hours  after  the  trade  was 
made,  when  Dingus  had  become  dissatisfied 
and  asked  him  to  indorse  the  note ;  that  the 
only  time  the  notes  were  even  mentioned  be- 
tween them  was  when  Dingus  asked  him  to 
help  make  the  trade,  and  said  he  expected 
to  get  from  Cornett  a  $2,000  note.  It  is 
clear  that  Dingus  knew  almost  nothing  about 
Cornett,  had  never  investigated  the  notes,' 
and  that  all  the  negotiations  with  reference 
to  this  transaction  had  been  confined  to  these 
three  parties — Cornett,  Dingus,  and  Cyphers. 
The  latter  was  a  neighbor  of  Dingus,  was  a 
trader,  and  man  of  affairs,  and  it  Is  hard 
to  believe  that  Dingus,  in  the  several  conver- 
sations which  these  two  men  had  in  respect 
to  probable  sales  of  Dingus'  land  to  Cornett, 
would  not  have  asked  Cjrphers  something 
about  the  probable  value  of  the  paper  to  be 
given  in  exchange.  If  Cyphers  had  said  that 
he  told  Dingus  he  thought  the  notes  were 
good,  the  statement  would  be  consistent  and 
reasonable^  but  as  much  can  hardly  be  said 
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for  the  statement  wbldi  he  does  make  in  fa  thorough  examination  of  all  of  the  eyi 


that  respect  and  repeats  more  than  once  In 
his  deposition. 

[1]  It  is  of  course  true  that  the  hurden 
of  proof  is  on  Dingus.  The  presumption  is 
in  favor  of  innocence,  and  not  of  guilt,  and 
one  who  charges  fraud  as  a  ground  of  relief 
must  prove  it  by  strong  and  clear  and  con- 
vincing evidenca  This  is  especially  true 
where,  as  here,  the  contract  in  question  has 
been  consummated  by  the  deliyery  of  a  deed. 
These  propositions  are  too  well  settled  to 
require  citation  of  authority  in  their  support 

[2]  The  sole  question  in  this  case  is  wheth- 
er Cyphers  represented  to  Dingus  that  the 
notes  were  good,  and  thereby  induced  him  to 
make  the  conreyance.  Dingus  says  he  did; 
Cyphers  says  he  did  not.  If  there  were  noth- 
ing else  in  the  record,  the  case  would  be  with 
Cyphers.  It  otteax  happens,  however,  and  it 
hapi)ens  here,  that  the  question  of  fraud  de- 
pends as  much  upon  circumstances  as  upon 
the  statements  of  parties  directly  concerned. 
The  mere  fact  that  the  oral  testimony  relat- 
ing directly  to  the  execution  of  a  deed  is 
equally  balanced  in  point  of  the  number  of 
witnesses  testifying  for  and  against  its  fair 
execution  does  not  necessarily  mean  tliat  the 
attack  must  fail. 

As  was  held  in  Hale  v.  Hale,  62  W.  Va.  669, 
69  S.  B.  1066,  14  L.  R.  A.  (N.  S.)  221,  when, 
in  a  suit  by  the  grantor  in  a  deed  to  set  it 
aside  for  fraud  in  the  procurement  thereof, 
the  oral  evidence  of  the  parties  relating  di- 
rectly to  the  execution  thereof  is  flatly  con- 
tradictory and  wholly  irreconcilable,  the  cir- 
cumstances bearing  on  the  issue  must  be  al- 
lowed unusual  prominence  and  effect,  and 
their  controlling  force  dei)ends  tnore  upon 
their  character  and  power  to  create  mental 
impression  than  upon  their  number  and  vari- 
ety. 

In  Ya.  F.  ft  M.  Ina  Co.  ▼.  Hogue,  105  Va. 
866,  360,  64  S.  B.  8, 10,  this  court,  in  an  opin- 
ion by  Judge  Cardwell,  approved  the  follow 
ing  general  "tatement  of  the  law  as  to  ths 
burden  and  requisite  degree  of  proof  in  sup* 
port  of  an  allegation  of  fraud: 

"According  to  the  overwhelmliig  weight  of 
authority,  fraud  need  not,  like  the  guilt  of  the 
accused  in  a  criminal  prosecution,  be  establish- 
ed beyond  a  reasonable  doubt.  A  preponder- 
ance of  evidence,  as  in  any  dvil  case,  is  sufl- 
dent,  provided  the  proof  is  dear  and  strong 
enough  to  preponderate  over  the  general  and 
reasonable  presumption  that  men  are  honest 
and  do  not  ordinarily  commit  frauds,  and  reason- 
ably to  satisfy  the  understanding  and  consdence 
of  the  judge  or  jury.  If  it  does  this,  it  is  suffi- 
cient both  at  law  and  in  equity."  14  Am.  & 
Bng.  Bncy.  L.  200,  and  cases  cited. 

[1, 4]  In  view  of  the  facts  and  drcumstano- 
es  above  outlined,  and  the  rules  of  law  ap- 
plicable thereto,  we  are  reasonably  well  sat- 
isfied that  the  decree  complained  of  is  right 
To  say  the  least  of  it,  we  are  unable,  after 
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dence,  to  find  enough  in  it  to  Justify  us  in 
holding  that  the  lower  court  was  wrong.  We 
sit  as  a  court  of  review,  the  decree  comes 
to  us  with  a  presumption  of  correctness,  and 
we  ought  not  to  reverse  it  if  we  are  not  fully 
satisfied  that  it  is  wrong.  Resmolds  v. 
Adams,  126  Y a.  296,  812,  90  S.  B.  096 ;  Brit- 
ton  ft  Kennedy   v.  Terry,  130  Va,  ,  107 

S.  B.  687. 

Hie  record  shows  that  the  property  con- 
veyed to  Moore,  trustee  by  Cyphers  has  been 
ordered  sold  in  another  suit  to  satis^  cer- 
tain of  Comett's  creditors.  The  debts  owned 
by  these  creditors,  however,  were  in  exist- 
ence when  the  deed  was  made,  and  were  not 
created  upon  the  f^ith  of  that  property. 
Cyphers  was  not  a  party  to  the  suit  in  which 
the  aforesaid  decree  of  sale  was  made.  Both 
suits  are  pending  In  the  same  court,  and  it 
is  reasonable  to  expect  that  the  re^tution 
undertaken  to  be  made  by  the  decree  com- 
plained of  here  can  be  worked  out  in  sucb 
a  way  as  to  restore  the  parties  la  large 
measure  to  the  former  status* 

Afiirmed) 


(lai  Va.  3ie> 
8TALLARD  V.  SUTHERLAND  st  at. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  22»  1921.) 

Infants  «=»56— No  relief  from  contract  in- 
duced by  fraudulent  representation  as  to 
age. 

Where  an  infant  fraudulently  represents 
that  he  is  of  full  age,  and  has  the  appearance 
of  full  age,  and  the  other  party  is  thereby  in- 
daced  to  execute  a  contract,  the  infant  w9l 
be  estopped  in  equity  by  his  own  fraud  to  avoid 
the  contract  on  the  ground  of  infancy  to  the 
prcfjudice  of  the  other  contracting  party. 

Appeal  from  Circnit  Court,  Wise  Coiuntj'. 

Suit  by  Walter  Stallard,  by  next  frieid. 
against  O.  B.  Sutherland  and  others.  Decret^ 
dismissing  the  bill,  and  plaintiff  appeals. 
Affirgied. 

A.  M.  Vicara,  of  Wise,  and  J.  H.  Quillln. 
Jr.,  of  Coebun,  for  appellant. 
Bond  &  Bruoe^  of  Wise,  for  an^elleee. 

PBBNTIS,  J.  Walter  Stallard,  claiming  to 
be  an  infant,  suing  by  his  next  friend,  insti- 
tuted his  suit,  alleging,  in  substance,  that 
on  the  24th  day  of  August,  1914,  whUe  still 
an  infant,  he  was  induced  to  convey  a  tract 
Off  land  in  Wise  county  to  M.  M.  Lons,  trus- 
tee, to  secure  a  debt  to  one  J.  F.  Ford;  that 
no  part  of  the  debt  was  for  neoessaries,  and 
the  most  of  said  debt  he  did  not  owe,  but 
that  it  was  for  goods  bought  by  bis  brother, 
one  B.  T.  Stallard,  and  that  none  of  sudi 
goods  or  proceeds  were  then  owned  by  or  in 
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the  possession  oC  the  Infant;  that  the  trustee 
on  the  26th  day  of  June,  by  authority  of  the 
deed  of  trust,  sold  the  property  for  $266,  and 
conveyed  it  to  O.  B.  Sutherland  and  J.  F. 
Holbrook,  two  of  appellees.  The  bill  prayed 
for  an  annulment  and  vacation  both  of  the 
deed  of  trust  and  of  the  oonveyance  made  by 
the  trustee  to  his  rendees,  and  for  general 
relief.  Before  the  case  was  heard  the  infant 
became  21  years  of  age,  and  upon  his  petition 
was  substituted  as  complainant 

The  defendants  answered  the  blU,  denying 
that  Walter  Stallard  was  an  infant  at  the 
time  of  executing  the  deed  of  trust,  and  al- 
leging in  addition  that  he  had  for  a  long 
time  theretofore  been  engaged  In  business  for 
himself  in  his  own  name,  without  the  aid  of 
either  parent  or  guardian;  that  he  was  fully 
matured  and  developed  mentally  and  entirely 
competent  and  able  to  transact  business  for 
himself;  that  he  was  more  than  21  years 
of  age  at  the  time  of  the  execution  of  the 
<leed  of  trust;  that  he  made  oath  to  that  ef- 
fect before  the  notary  who  took  his  acknowl- 
edgment thereto;  and  that,  relying  upcm 
these  representations  of  the  said  Stallard, 
tbB  creditor  was  induced  to  dismiss  his  ac- 
tion for  the  recovery  of  the  debt,  and  to  ao* 
cept  the  Joint  note  of  the  allured  infant  and 
the  debtor,  secured  by  the  deed  of  trust  givoi 
as  security  therefor,  and  omitted  any  far- 
ther effort  or  proceedings  to  collect  or  ae- 
eore  the  said  debt 

D^xifiitions  were  taken,  and  upon  the  hear- 
ing the  trial  court  entered  a  decree  dismiss- 
ing the  bill,  from  which  this  appeal  was 
taken. 

The  pertinent  facts  shown  by  the  evid^Lce 
are  that  the  appellant  was  an  infant  at  the 
time  of  the  executlGn  of  the  deed  of  trust, 
tiaving  been  bom  February  6^  1895.    He.  was 
therefore  about  19%  years  of  age  at  the  date 
of  the  deed  of  trust  in  August,  1914.    His 
father  and   mother  had  moved  from   that 
oommunlty  to  Georgia,  but  he  had  returned, 
y^as  working  for  himself  as  a  laborer,  collect- 
ing  his  wages,  depositing  his  money  in  bank, 
^rriting   his   own  checks,   paying  his  own 
board  bill,  and  that  he  appeared  to  be  21 
years  of  age.  The  complainant  in  his  testimony 
<loes  not  deny  the  allegation  that  he  repre- 
sented himself  to  be  21  years  of  age  before 
and  at  the  time  he  executed  the  deed,  but 
contents  himself  with  saying  that  he  does 
not  remember  whether  or  not  he  did  so.   The 
evidence  to  the  contrary  Is  convincing^  so 
tbat  the  determining  question  Is  whether  or 
not  under  these  circumstances,  he  can  secure 
tlie  aid  of  a  court  of  equity  in  his  effort  to 
repudiate  the  deed  of  trust 

Much  has  been  written  upon  this  subject, 
and  the  authorities  are  not  in  accord  upon 
tlie  precise  question  which  this  record  pre- 
sents. In  cases  like  this,  it  is  proper  to  re- 
member the  oft-quoted  language  of  Lord 


SUTHERLAND  669 

S.K.) 

Mansfield  in  Zouch  ▼.  Parsons,  8  Burr.  1802, 
1  W.  BL  575: 

"A  third  rule  dedudble  from  the  nature  of 
the  privilege,  which  is  given  as  a  shield,  and 
not  as  a  sword,  is  that  it  never  shall  be  turned 
into  an  offensive  weapon  to  assist  fraud  and 
injustice.' 


>« 


Confining  the  discussion  to  the  question  at 
issue  here — that  Is,  whether  an  infant  thus 
guilty  of  fraud  and  deceit  is  estc^ped  in  equi- 
ty to  reassert  his  title — ^the  Bkiglish  eases  all 
appear  to  hold  that  an  infant  Is  thereby  es- 
topped. The  cases  are  collected  in  a  note 
to  Lowery  v.  Gate,  108  Tenn.  64,  64  8.  W. 
1068,  01  Am.  St  Bep.  744,  57  L.  B.  A.  685. 
The  American  cases  are  not  all  consistent 
but  the  weight  of  authority  Is  in  accord  with 
the  Bnglish  rule. 

Am<Mig  the  American  cases  are  the  follow- 
ing: 

Hayes  v.  Parker,  41 N.  J.  Bq.  680, 7  AU.  511, 
where  an  infant,  by  representing  himself  of 
age,  secnred  a  settlement  with  his  guardian, 
and  executed  a  disdbarge.  He  was  not  per- 
mitted to  compd  his  guardian  to  account 
further.    This  is  said  there: 

• 

"At  law  *  *  *  he  [an  infant]  is  Incapable 
of  fraudulent  acts  which  will  estop  him  from 
interposing  tiie  shield  of  infancy.  *  *  *  In 
equity,  however,  this  rigid  rule  has  Its  excep- 
tions. Equity  will  regard  the  circumstances 
surrounding  the  transaction— the  appearance  of 
the  minor,  his  intelligence,  the  character  of 
his  representations,  the  advantage  be  has 
gained  by  the  frauduleuLt  representations,  and 
the  disadvantage  to  which  the  person  deceived 
has  been  put  by  them— in  determining  whether 
he  should  be  permitted  to  Invoke  successfully 
the  plea  of  infancy." 

So  in  New  York,  where  in  Blakeslee  v. 
Sincepaugh,  71  Hun,  412,  24  N.  Y.  Supp.  947, 
the  implication  in  Spencer  v.  Carr,  45  N.  Y. 
406,  6  Am.  Bep.  112,  is  followed.  The  infant 
having  stated  to  the  purchaser  of  the  land, 
of  which  he  was  actually  the  owner,  that 
he  had  no  title  to  it,  it  was  held  that  he  was 
estopped  to  sue  in  ejectment  because  he  was 
*'an  infant  of  suflident  age  to  appreciate  his 
rights  and  duties." 

In  Schmitheimer  ▼•  Eiseman,  7  Bush  (Ky.) 
296,  it  is  held  that  an  infant  who  conveyed 
land,  falsely  representing  himself  to  be  of 
age,  cannot  have  his  deed  set  aside  on  the 
ground  of  infancy. 

In  Ferguson  v.  Bobo,  54  Miss.  121,  an  in- 
fant with  knowledge  of  her  rights  conveyed 
her  land  to  her  father  to  enable  him  to  bor- 
row mon^,  and  her  ftither  later  conveyed 
to  a  mortgagee.  She  was  held  estopped  to 
set  up  her  legal  title. 

In  Goodman  v.  Winter,  64  Ala.  410,  437,  38 
Am.  Bep.  13,  an  infant  remainderman  was 
held  estopped  from  repudiation  of  a  sale 
of  land  by  the  life  tenant;  the  infant  ht>ving 
received  his  share  of  the  compensation. 
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In  Ontario,  In  Bennetto  t.  Holden,  21 
Grant  Cfh.  (U.  O.)  222,  it  was  held  that,  where 
an  infant  conveyed  land  representing  her- 
self to  be  of  age,  and  after  majority  con- 
veyed to  others  who  had  knowledge  of  the 
earlier  grant,  she  was  bo<and  by  her  mis- 
representations. 

It  appears  that  in  Louisiana  an  infant  is 
precluded  as  effectually  as  an  adult,  for  in 
Guidry  v.  Davis,  6  La.  Ann.  90,  it  is  said: 

"It  is  an  error  to  suppose  that  the  law  can 
sanction  the  perpetration  of  frauds  by  minors; 
the  truth  and  reality  of  bona  fide  transactions 
are  as  binding  upon  them  as  upon  majors." 

In  Rundle  v.  Spencer,  67  Mich.  189,  34  N. 
W.  548,  the  court  avoided  putting  the  deci- 
sion upon  the  ground  for  equitable  estoppel, 
but  awarded  an  injunction  to  stay  proceed- 
ings in  an  action  of  ejectment  brought  by 
one  who  had  sold  the  land  in  question  while 
an  infant,  putting  the  decision  on  the  equi- 
ties of  that  particular  case. 

In  Harmon  ▼.  Smith  (G.  0.)  38  Fed.  482, 
it  Is  said  that  the  doctrine  of  estoppel  does 
not  apply  to  minors  "unless  such  conduct  is 
Intentional  and  fraudulent." 

In  the  case  of  Gommander  v.  Brazile,  88 
Miss.  668,  41  South.  497,  9  L.  R.  A.  (N.  S.) 
1117,  it  is  held  that,  where  a  minor  who,  by 
false  representations  that  he  is  of  age,  aided 
by  his  mature  appearance,  induces  another 
to  enter  into  a  contract  with  him  under  the 
belief  that  he  is  of  full  age,  of  which  he  ac- 
cepts the  benefit,  he  cannot  set  up  his  minori- 
ty in  defense  of  an  action  upon  the  contract 

A  modem  case  in  which  there  is  quite  a 
discussion  of  the  whole  question  is  Interna- 
tional Land  Go.  v.  Marshall,  22  Okl.  693,  98 
Pac  951,  19  L.  R,  A.  (N.  S.)  1056,  where  it 
is  held  that  equity  will  refuse  to  lend  its  aid 
in  any  manner  to  one  seeking  its  active  in- 
terposition who  has  been  guilty  of  any  un- 
lawful or  inequitable  conduct  in  the  matter 
with  relation  to  which  he  seeks  relief,  and 
applies  the  doctrine  to  an  infant  who  fraud- 
ulently represented  himself  to  be  over  21 
years  of  age,  when  in  fact  he  was  only  19 
years  of  age,  and  refused  to  cancel  a  deed  in 
the  absence  of  an  offer  to  refund  the  amount 
of  money  so  fraudulently  obtained. 

There  are  cases  to  the  contrary,  and  this 
statement  is  deduced  from  the  American 
cases  in  14  R.  G.  U  241,  242: 

"But  where  the  contract  has  been  executed, 
and  the  infant  seeks  to  avoid  the  title  con- 
ferred thereby  in  order  to  maintain  either  an 
action  or  a  defense,  the  decisions  are  more 
conflicting.  According  to  the  apparent  weight 
of  authority,  his  right  of  avoidance  is  not  lost 
to  him  by  estoppel  based  on  his  false  asser- 
tions as  to  his  age,  but  there  are  well-consid- 
ered cases  to  the  contrary.  If  the  infant  is 
obliged  to  bring  an  action  in  equity  to  obtain  a 
cancellation  of  the  deed  in  question,  or  like 
equitable  relief,  the  distinctive  rule  of  the 
equity  courts  that  he  who  seeks  equity  must 


do  equity  has  often  been,  held  to  prevent  his 
recovery;  but  even  on  this  point  the  cases 
are  not  entirely  uniform.  Of  course,  to  create 
the  estoppel  it  must  be  proved  that  the  infant 
in  fact  misrepresented  his  age,  that  the  other 
party  was  deceived  by  the  misrepresentations, 
and  that  he  would  not  otherwise  have  made 
the  contract.** 

The  distinction  seems  to  be  that,  in  order 
to  charge  the  infant  with  equitable  estc^pel* 
he  must  be  guilty  of  something  more  than  a 
mere  failure  to  disclose  his  infancy  at  the 
time  he  enters  into  the  contract.  If,  how- 
ever, he  fraudulently  represents  that  he  is  of 
full  age,  or  actively  conceals  his  minority, 
and  the  other  party  is  thereby  induced  to 
execute  the  contract,  then  it  is  held  that  the 
infant  will  be  estopped  in  equity  by  his  own 
fraud  to  avoid  the  contract,  on  the  ground 
of  infancy,  to  the  prejudice  of  the  other  ocm- 
tracting  party.  It  may  be  stated  as  a  well- 
supported  general  proposition  that,  where 
one  who,  though  an  infant,  has  arrived  at 
years  of  discretion,  and  by  direct  fraud  or 
deception  has  entrapped  another  who  was 
ignorant  of  the  facts  into  \vaiving  valuable 
property  rights,  such  an  infant  will  be  estop- 
ped thereafter  from  relying  upon  his  infancy 
to  avoid  svLCh  a  contract  Williamson  v. 
Jones,  43  W.  Va.  563,  27  S.  E.  411,  38  L.  R.  A. 
703,  64  Am.  St  R^.  891;  note  Gralg  v.  Van 
Bebber,  18  Am.  St  Rep.  635;  22  Gyc.  512, 
548. 

The  Virginia  case  of  Mustard  v.  Wohlford, 
15  Grat  (56  Va.)  829,  76  Am.  Dec.  209,  is  re- 
lied upon  by  the  appellant    While  there  are 
expressions  in  that  opinion   whdch  can  be 
quoted  in  opposition  to  the  doctrine  which 
we  have  indicated  as  here  applicable,  in  that 
case  no  element  of  fraud  or  falsehood  was 
involved.    There  the  purchaser  of  the  inter- 
est of  the  infant  knew  that  he  had  no  legal 
right  to  convey,  and  accepted  the  title  upon 
condition  that  he  was  to  make  the  purchaser 
a  good  deed  with  general  warranty  there- 
after upon  the  day  when  he  should  attain  the 
age  of  21  years,  and  the  Infant's  repudiation 
of  his  contract  was  upheld.  The  instant  case 
presents  an  entirely  different  question.    Here 
the  infant  falsely  represented  himself  to  have 
attained  his  majority,  his  appearanoe  oon- 
firmed  it,  and  he  was  in  fact  holding  himself 
out  to  the  community  by  his  conduct  in  at- 
tending to  all  his  business  transactions  just 
as  an  adult  would;  and  in  the  transaction  in 
question  the  false  statements  of  his  brotlier 
and  himself  were  made  to  induce  the  credi- 
tor  to  believe  that  he  was  of  age  and  forego 
the  collection  of  his  debt  by  legal  process. 

It  was  in  Watts  v.  Greswell,  9  Vin.   Abr. 
415,  that  Gowper,  said: 

"If  an  infant  is  old  and  canning  enoosti  to 

contrive  and  carry  on  a  fraud,  in  a  court  of 

equity  he  ought  to  make  satisfaction  for  it.**  4 
Ann.  Gas.  53d» 
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In  the  states  of  Iowa,  Kansas,  Utah,  and 
Washington,  the  doctrine  to  which  we  give 
our  approval  Is  enforced  by  statutes,  each 
of  which  provides  that  an  infant  cannot  dis- 
affirm his  contract  "In  cases  where,  on  ac- 
count of  the  minor's  own  misrepresentations 
as  .to  his  majority,  or  from  his  having  en- 
gaged in  business  as  an  adult,  the  other  par- 
ty had  good  reason  to  believe  him  (the  minor) 
capable  of  contracting." 

Mr.  Pomeroy  ai^ears  to  give  his  full  ad- 
herence to  this  rule,  saying: 


tti 


'Since  an  infant  is  not  directly  bound  by  his 
ordinary  contracts,  unless  ratified  after  be 
becomes  of  age,  bo  obligatioDs  in  the  nature  of 
contract  will  not  be  indirectly  enforced  against 
him  by  means  of  an  estoppel  created  by  his 
conduct  while  still  a  minor.  On  the  other 
hand,  an  equitable  estoppel  arising  from  bis 
rondact  may  be  interposed,  with  the  same 
Effect  as  tbongh  he  were  adult,  to  prevent  him 
from  affirmatively  asserting  a  right  of  prop- 
erty or  of  contract  in  contravention  of  his 
conduct  upon  which  the  other  party  has  re- 
lied and  been  induced  to  act.** 


And  he  says  this  also: 

^The  incapacity  of  infants  to  enter  into 
binding  contracts  is  tbe  same  in  equity  as  in 
law;  but  such  contracts  are  generally  voidable 
only,  and  may  therefore  be  ratified  after  the 
infant  attains  his  majority.  Fraud,  however, 
will  prevent  the  disability  of  infaocy  from  be- 
ing made  available  in  equity.  If  an  infant 
procures  an  agreement  to  be  made  through 
false  and  fraudulent  representatioDs  that  he 
Is  of  age,  a  court  of  equity  will  enforce  his 
liability  as  though  he  were  adult,  and  may 
cancel  a  conveyance  or  executed  contract  ob- 
tained by  fraud."  2  Pomeroy's  Bq.  Jur.  (4th 
Bd.)  §1  815,  945. 


In  Rice  v.  Boyer,  108  Ind.  472,  9  N.  B.  420, 
tiS  Am.  Rep.  61,  it  is  held  that  under  the  Coda 
of  Civil  Procedure  of  Indiana  the  distinction 
made  in  the  BngUsh  cases  between  suits  in 
equity  and  actions  at  law  Is  immaterial,  and 
in  an  action  for  deceit  against  an  infant  ap- 
X>lied  the  equitable  rule,  saying  that  tbe  courts 
there  would  not  inquire  as  to  the  form  of  the 
proceeding. 

Without  prolonging  the  discussion^  it  Is 
sufficient  to  say  that  we  prefer  to  follow,  in 
tills  conflict  in  the  American  cases,  that  line 
^which  tends  to  discourage  and  prevent  fraud, 
and  which  is  in  accord  with  equitable  doc- 
trines.   This  infant,  who  was  managing  his 
o^ni  business  Just  like  an  adult,  whose  ap- 
X^earance  indicated  that  he  had  attained  his 
majority,  who  falsely  misrepresented  his  age, 
i^ho  was  intelligent  enough  to  ai^redate  the 
fraudulent  scheme  and  in  conjunction  with 
Ills  brother  to  attempt  its  execution,  should 
not  be  aided  by  a  court  of  equity  to  consum- 
mate sudi  fraud. 
Aflaimed. 
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(131  Va.  186) 
LOGWOOD  at  al.  v.  HOLLAND. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept.  22,  1921). 


I.  Vendor  and  purchaser  ^s»ll4 — Purchaser  of 
orchard  held  to  have  waived  right  to  resoind 
for  false  representations. 

A  purchaser  of  an  apple  orchard  wherein 
the  number  of  trees  had  been  misrepresented, 
who  failed  to  offer  to  return  the  property  and 
merely  soaght  a  rebate  from  the  purchase 
price,  held  to  have  elected  to  retain  the  prop- 
erty and  to  have  waived  bis  right  to  rescind. 


2.  Logs  and  loggino  ^=>3(7)— Sale  of  grow- 
ing trees  is  of  an  Interest  In  land. 

Growing  trees  are  part  of  the  realty,  and 
a  sale  thereof  is  a  sale  of  an  interest  in  land. 

3.  Vendor  and  porehaser  ^=9334(7)— Pecuniary 
recovery  allowable  In  equity  for  mistalie  re- 
sulting in  loss  of  any  part  of  realty  affecting 
purchase  price. 

While  bills  in  equity  seeking  a  purely  pe- 
cuniary recovery  on  account  of  mutual  mistake, 
or  mistake  of  one  party  through  fraud  or  cul- 
pable negligence  of  the  other,  have  been  con- 
fined to  shortage  of  acreage,  the  principle  in 
a  proper  case  may  be  extended  to  mistakes  re- 
sulting in  loss  of  any  part  of  the  realty  which 
affected  the  purchase  price. 

4.  Principal  and  agent  ^s» 1 88— 'Agent  properly 
Joined  ¥rith  vendor  In  equity  suit  for  short- 
age of  trees  In  orchard  purchased. 

In  a  suit  in  equity  brought  against  a  vendor 
of  an  apple  orchard  and  a  land  immigration 
bureau  which  was  his  agent  to  recover  for  a 
shortage  in  the  number  of  trees,  held,  that  the 
bureau  was  properly  joined  as  defendant;  it 
beiDg  charged  as  primarily  responsible  for  the 
fraud. 

5.  Vendor  and  purchaser  ^=»  1 76— Rule  as  to 
compensation  for  deflciency  In  acreage  stated. 

In  cases  of  deficiency  in  acreage,  in  the  ab- 
sence of  special  considerations,  the  compensa- 
tion is  to  be  fixed  by  multiplying  the  number 
of  acres  lost  by  the  average  price  per  acre, 
and  if  exceptional  advantages  exist,  as  build- 
ings or  springs,  their  relative  value  is  to  be 
fixed  with  reference  to  the  contract  price  for 
the  whole  estate. 

6.  Vendor  and  purchaser  ^=9174— Rule  of  com- 
pensation for  shortage  In  number  of  trees  In 
orchard  sold,  stated. 

Where  an  apple  orchard  was  purchased  un- 
der represeDtations  that  it  contained  500  bear- 
ing trees,  when  there  were  in  fact  only  832, 
the  value  of  the  trees  lost  must  be  determined 
with  reference  to  the  price  agreed  upon  for  the 
whole  estate. 

7.  Reference  ^=965— Exception  to  report  prop« 
eriy  overruled  where  no  objeetlon  was  made 
at  hearing. 

An  exception  to  the  report  of  a  commis- 
sioner appointed  to  assess  damages  for  a  short- 
age of  trees  in  an  orchard  purchased  that  the 
wrong  measure  of  damages  was  used  was  prop- 


^s»For  other  casea  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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trly  oyermled,  where  no  objection  to  eTidenc«| 
on  that  ground  was  made  nntQ  the  commission- 
er had  made  his  finding,  and  no  rebuttal  testi- 
mony was  introduced. 

Appeal  from  Circuit  Court,  Bedford 
County. 

Bill  by  W.  B.  Holland  against  J.  C.  Log- 
wood, Jr.,  and  others  to  rescind  a  contract 
for  the  sale  of  real  estate  or  for  damages. 
From  a  decree  overruling  defendants'  de- 
murrer, refusing  a  rescission,  and  directing 
a  commissioner  to  ascertain  damages,  and  a 
decree  awarding  a  recovery^  defendants  ap- 
peal   Affirmed* 

O.  O.  Rudder,  of  Bedford  City,  and  Jas.  D. 
Johnston  and  Jackson  &  Henson,  all  of  Boan- 
olce,  for  plaintiffs. 

Nelson  Sale,  of  Bedford  City,  for  defend- 
ant 

KELLY,  P.  On  January  1,  1916,  John  O. 
Logwood,  Jr.,  through  the  agency  of  the  Vir- 
ginia Land  Immigration  Bureau,  sold  and 
conyeyed  to  W.  B.  Holland  an  orchard  prop- 
erty in  Bedford  county  containing  about  25 
acres.  The  consideration  for  this  sale  and 
conveyance  was  $3,000  paid  and  to  be  paid 
as  follows;  $500  cash;  $500  September  15, 
1916;  $1,000  January  1,  1917;  and  $1,000 
January  1,  1918 — ^the  deferred  payments  be- 
ing represented  by  Holland's  negotiable  notes 
and  secured  by  deed  of  trust  on  the  property. 
All  of  these  notes  were  subsequently  paid. 

In  August,  1917,  Holland  filed  his  biU  in 
equity  against  Logwood  and  the  Virginia 
Land  Immigration  Bureau,  in  which  he  al- 
leged that  he  had  been  misled  as  to  the  num- 
ber of  apple  trees  on  the  land,  and  prayed 
that  the  court  would  either  set  aside  the  con- 
tract of  sale  and  order  a  refund  of  the  pur- 
chase price  and  the  expenses  incurred  by 
him  in  connection  therewith,  or  require  the 
defendants  to  pay  him  the  sum  of  $1,050,  the 
alleged  difference  between  the  value  of  said 
property  as  represented  to  him  and  its  value 
as  shown  by  an  actual  count  of  the  trees. 

The  defendants  demurred  to  and  answered 
the  bill,  proof  was  taken  on  both  sides,  and 
the  court  on  April  8,  1918,  entered  a  decree 
which  (1)  overruled  the  demurrer,  (2)  refused 
a  rescission  of  the  contract,  and  (3)  held  that 
the  complainant  was  entitled  to  an  abate- 
ment of  the  purchase  price  in  an  amount 
equal  to  the  value  of  the  trees  which  were 
represented  to  be,  but  turned  out  not  to  be 
upon  the  land,  and  directed  one  of  the  com* 
missioners  of  the  court  to  ascertain  and  re- 
port sych  value,  the  report  to  be  based  on 
the  evidence  already  adduced  in  the  cause, 
as  well  as  any  other  evidence  offered  by  the 
parties  which  the  commissioner  might  deem 
necessary  and  pertinent 

The  commissioner,  after  taking  further 
proof,  reported  that  the  value  of  the  short  or 
missing  trees  was  $1,000.  The  Virginia  Land 
Immigration  Bureau  excepted  to  the  report 


on  several  grounds,  the  one  chiefly  relied  up- 
on being  that  the  commissioner  had  proceeded 
on  the  wrong  theory  as  to  the  measure  of 
damages;  and  the  court  on  May  10,  1919 
entered  a  decree  reducing  the  sum  fixed  by 
the  oommissloner  to  $925,  and  awarding  the 
complainant  a  recovery  against  both  defend- 
ants for  that  amount,  with  Interest  from  the 
date  of  the  conveyance. 

This  appeal  calls  in  question  the  correct- 
ness of  the  two  decrees  above  recited,  and 
the  first  assignment  of  error  brings  under  re- 
view the  action  of  the  court  in  overruling  the 
demurrers. 

The  allegations  of  the  bill,  which  of  course 
must  be  regarded  as  true  upon  the  demur- 
rers, make  out  a  case  which  In  narrative  form 
may  be  stated  as  follows: 

In  the  fall  of  1915  Holland  saw  an  adver- 
tisement of  the  Virginia  Land  Inunigratiof 
Bureau  which  was  as  follows: 

"Peaks  of  Otter  Ordiards. 
$10,000.  25  Acres.  No.  1047. 

Bedford  Co.,  Va.   7  mi.  By.   Terms  Satisfactory. 

"Located  on  Peaks  of  Otter  road,  near  Peaks- 
ville^  B.  F.  D.  route  1  mile  of  diurch,  store 
and  near  mill;  black  Porter's  loam  soil  with 
black  subsoil,  watered  by  branch  and  spring, 
hard  wood  timber  land,  consideraUe  oak  and 
chestnut;  land  lies  gently  rolling  with  a  slope 
to  the  soutlieast,  16  acres  cleared  and  in-  or- 
chard, balance  in  second  growth  timber. 

"Orchard  consist  of  16  acres,  one  of  the 
finest  old  orchards  in  the  state  with  600  bear^ 
log  trees,  35  years  old,  nearly  all  *  Albemarle 
pippins,  probably  100  Cannon  Pearmains;  in 
addition  there  are  200  Albemarle  pippins  2 
years  old;  plenty  of  pears,  cherries,  plams, 
grapes,  all  bearing  and  of  the  best  variety. 

"Improvements  consist  of  a  double  dwelling 
of  five  rooms  and  apple  house  with  cellar,  bam, 
and  implement  house.  Improvements  are  not 
in  the  best  condition.  Fences  sufficient  for  the 
place  and  satisfactory  for  the  turning  of  sheep. 

"The  most  magnificent  mountain  stream  pass- 
es through  the  property.  This  property  is  one 
of  the  most  desirable  in  the  state  and  the  most 
productive.  It  has  produced  $3,000  worth  of 
apples  in  one  year.  It  is  located  right  near 
the  Peaks  of  Otter  and  between  two  peaks. 
The  scenery  is  splendid,  and  there  can  be  no 
more  attractive  or  desirable  orchard  location, 
and  the  orchard  itself  has  been  proned,  sprayed 
and  kept  in  good  order,  always  having  been 
scientifically  handled.  The  prospects  are  sufli- 
dent  to  believe  that  1912  stock  will  give  re- 
turns to  pay  half  the  price  of  the  place.** 

Holland,  who  had  been  contemplating  bay- 
ing an  orchard  for  some  time,  was  attracted 
by  the  terms  of  the  foregoing  advertisement 
and  decided  to  look  into  it  He  was  a  dly 
man  residing  in  New  York,  had  no  practical 
experience  or  knowledge  in  respect  to  or- 
chards and  like  property,  and  relied  entirely 
upon  what  was  stated  in  the  advertisement 
and  upon  what  he  was  subsequently  told 
with  reference  to  thp  property. 
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On  November  17,  1915,  Holland  Tlslted  fhe 
office  of  tbe  Virginia  Land  Immigration  Bu- 
reau in  Roanoke,  Va«,  discussed  tbe  prop- 
erty wltb  that  concern,  was  Informed  tbat 
it  migbt  be  bought  for  as  little  as  $3,000,  and 
then  oame  to  Bedford  county  with  one  Mr. 
Klnsey,  a  representative  of  the  Bureau,  to 
visit  the  orchard.  There  he  met  Logwood, 
tbe  owner,  with  whom  he  discussed  the  prop- 
erty, but  who  made  no  direct  or  imi)ortant 
statements  or  representations  to  him.  Hol- 
land remained  at  the  orchard  on  that  occa- 
sion for  about  half  an  hour  looking  over  it 
in  a  somewhat  casual  manner,  but  made  no 
attempt  to  count  the  trees. 

After  making  this  inspection  Holland  re- 
turned to  his  home  in  New  York,  and  on  De- 
cember 11,  1916,  by  appointment  and  In  com- 
pany with  Dr.  W.  J.  Quick,  general  manager, 
and  George  D.  Wingfleld,  local  agent  of  the 
Bureau,  he  made  a  second  visit  to  the  prop- 
erty. At  that  time  Dr.  Quick  stated  to  Hol- 
land that  he  was  a  practical  scientific  or- 
chardist;  that  the  orchard  was  a  very  fine 
one ;  that  in  one  year  $3,000  worth  of  apples 
were  sold  from  it ;  that  he  counted  the  trees 
with  one  Mr.  Cummins,  who  had  bought  the 
orchard  about  three  years  prior  thereto,  and 
that  there  were  then  about  495  old  bearing 
trees;  that  possibly  a  few  had  died  or  been 
blown  down  since  that  time,  and  that  he 
believed  that  it  would  be  safe  to  say  that 
there  were  at  the  time  they  were  talking  not 
over  490  or  495  trees,  but  that  200  young 
trees  had  been  planted.  On  the  next  day 
Holland  visited  the  orchard  again,  but  the 
weather  was  very  cold  and  disagreeable,  the 
ground  was  covered  with  snow,  and  Holland 
did  not  attempt  to  make  any  count  of  the 
trees,  and  did  not  consider  a  count  necessary 
because  of  the  above-recited  representations 
made  to  him  by  Dr.  Quick.  He  returned  to 
New  Xork,  and  on  December  17,  1915,  wired 
I>r.  Quick  that  he  would  take  the  property 
at  the  price  and  on  the  terms  mentioned  in 
tbe  ccmveyance  of  January  1,  1916,  herein- 
before set  out 

Holland  did  not  visit  the  orchard  after  his 
purchase  until  June,  1916,  and  did  not  make 
a  very  full  inspection  at  that  time  because 
ot  weather  conditions ;  but  he  had  placed  a 
man  named  Clark  on  the  property  to  care  for 
itt  and  was  informed  by  him  some  time  in 
July,  1916,  that  there  were  only  320  bearing 
trees  on  the  place.  It  does  not  appear  that 
be  made  any  complaint  about  this  fact  until 
September,  1916,  when  he  saw  Dr.  Quick  and 
'^mentioned  this  shortage  to  him  and  asked 
if  be  did  not  think  he  [Holland]  should  have 
a  rebate,  to  which  Quick  replied:  *You  cer- 
tainly should  have  if  the  count  is  short  as  you 
B&y,  but  I  cannot  beUeve  that  they  can  be 
tbat  short"* 

EHiriug  the  next  two  or  three  months  Hol- 
land mentioned  to  I>r«  Quick  on  several  oc- 
casions the  shortage  in  the  trees  in  an  effort 
to  get  some  settlement  on  that  account,  and 


Dr.  Qui<^  led  him  to  b^eve  'Hbat  something 
could  be  done  in  the  matter,  but  that  it 
would  have  to  be  passed  on  by  the  board  of 
directors  of  the  Virginia  Land  Immigration 
Bureau,''  and  Holland  was  "put  off  in  that 
way  from  time  to  time";  and  "this  proposi- 
tion for  a  settlement  or  rebate  on  account  of 
this  shortage  continued  on  through  the  talk 
of  1916,  until  January  2, 1917."  In  the  mean- 
time the  purchase-money  note  for  $500  due 
in  September,  1916,  was  paid  by  Holland 
"undw  the  impression  and  b^ef  that  the 
shortage  in  trees  would  be  made  good  to 
him." 

On  January  2,  1917,  Holland  and  the  said 
George  D.  Wingfleld,  at  the  former's  request 
for  an  accurate  count  of  the  trees,  made  suidi 
a  count  and  found  that  there  were  only  332 
old  bearing  trees,  and  this  fact  was  reported 
to  Dr.  Quick,  who  stated  that  the 'matter 
would  be  taken  up  with  the  board  of  direc- 
t<»s  the  next  day.  After  that  meeting  Quick 
wrote  Holland  that  "the  board  of  directors 
declined  to  make  any  settlement." 

It  is  further  alleged  that  when  the  pur- 
chase-money note  due  January  1,  1917,  be- 
came due^  and  in  order  to  avoid  a  sale  of  the 
property  under  the  deed  of  trust,  it  became 
necessary  to  pay  not  only  that  note,  but  all 
of  the  remaining  purchase  money,  whether 
at  that  time  due  or  not. 

The  bill  further  alleges  that,  by  reason  of 
the  false  advertisement,  representations,  and 
inducements  on  the  part  of  the  Virginia  Land 
Immigration  Bureau,  Holland  was  grossly 
and  fraudulently  deceived  concerning  the 
property  and  the  number  of  trees  thereon, 
and  thus  persuaded  to  give  much  more  for 
the  property  than  he  would  otherwise  have 
giv^  and  much  more  than  its  true  value, 
and  was  thereby  defranded  and  cheated  out 
of  $1,050. 

The  prayer  of  the  bill,  after  naming  tbe 
Virginia  Land  Immigration  Bureau  and  John 
O.  Logwood,  Jr.,  as  defendants,  and  calling 
upon  them  to  answer,  but  waiving  answer 
under  oath,  was  as  follows: 

"May  the  said  contract  of  sale  as  above  set 
forth  as  having  been  induced  by  false  and 
fraudulent  representations  be  set  aside,  declar- 
ed null  and  void,  and  your  complainant  b«  re- 
funded the  sum  of  $1,000  expended  by  him  in 
and  about  said  purchase,  and  your  complain- 
ant's purchase  money  of  $3,000  be  returned  to 
him,  or,  if  said  sale  is  confirmed,  may  the  de- 
fendants be  required  to  pay  to  your  complain- 
ant the  sum  of  $1,050,  the  difference  between 
the  value  of  said  property  as  shown  and  esti- 
mated by  said  advertisement  and  the  true  val- 
ue of  said  property  by  an  actual  count  of  the 
trees  upon  the  same;  may  all  proper  accounts 
be  oidered  and  taken,  and  all  such  other  and 
general  relief  be  granted  to  your  plaintiff  as 
to  equity  seems  fit  and  good  conscience  may  re- 
quire." 

The  chief  ground  relied  up<m  in  support 
of  the  demurrer  Is  that  the  bill  shows  on  its 
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face  that  It  was  not  good  as  a  bill  for  rescis- 
sion,  and  asserts  a  purely  legal  demand  for 
damages  cognizable  only  in  a  court  of  law. 

[1]  We  think  it  reasonably  clear  that  the 
bill  does  not  state  a  proper  case  for  rescis- 
sion* It  alleges  that  after  the  complainant 
was  appraised  in  July,  1916,  by  his  own  rep- 
resentative and  caretaker,  Clark,  as  to  the 
shortage  in  the  number  of  old  trees,  he  nei- 
ther at  that  time  nor  at  any  other  time  be> 
fore  the  bringing  of  this  suit  offered  to  re- 
turn the  property,  or  even  intimated  any  de- 
sire to  do  so.  Upon  the  contrary,  he  made 
no  request  or  suggestion,  so  far  as  the  bill 
indicates,  for  any  settlement  or  redress  ex- 
cept a  rebate  on  the  purchase  price.  Under 
these  circumstances  he  must  be  regarded  as 
having  elected  to  retain  the  property,  and  to 
have  thereby  waived  his  right  to  have  a  re- 
scission'of  the  contract.  Hurt  v.  Miller,  95 
Va.  32,  41,  27  S.  B.  831. 

[2,  3]  But  it  does  not  follow  from  this  con- 
clusion that  the  demurrer  was  improperly 
overruled.  The  bill  states  facts  entitling 
the  complainant  to  relief  in  another  view  of 
the  case.  It  is  well  settled  in  this  state  that 
growing  trees  are  a  part  of  the  realty,  and 
that  a  sale  thereof  is  a  sale  of  an  interest  in 
land.  Stuart  v.  Pennis,  91  Va.  688,  690,  22 
S.  B.  509.  It  is  probably  true,  as  contended 
by  counsel  for  appellants,  that  bills  In  equity 
seeking  a  purely  pecuniary  recovery  on  ac- 
count of  mutual  mistake  (or  mistake  of  one 
party  caused  by  fraud  or  culpable  negligence 
of  the  other)  have  heretofore  in  this  state 
been  confined  to  cases  involving  a  shortage 
of  acreage,  or  loss  of  part  of  the  acreage  con- 
tracted for  by  title  paramount.  Some  of  the 
cases,  however,  have  expressly  recognized  the 
propriety  of  considering  improvements  or 
other  items  of  special  value  in  fixing  the 
abatement,  and  we  are  unable  to  see  any  rea- 
son why  this  principle,  so  sound  and  just  in 
its^,  and  so  well  established  as  to  shortage 
of  acreage,  should  not  be  extended  in  a  proper 
case  to  mistakes  resulting  in  loss  of  any 
part  of  the  realty  which  affected  the  pur- 
chase price.  The  underlying  reason  for  al- 
lowing an  abatement  when  there  has  been  a 
loss  of  acreage  is  that  the  estimated  amoimt 
Infiuenced  the  price.  Blessing  v.  Beatty,  1 
Rob.  (40  Va.)  304;  Watson  v.  Hoy,  28  Grat 
(69  VaO  698,  705.  The  allegations  in  the 
bill  show  that  the  sale  in  this  case  was  made 
upon  an  understanding  that  there  were  a 
certain  number  of  trees  on  the  land,  and, 
independent  of  the  prima  facie  presumption 
thai  in  the  sale  of  an  orchard  the  number 
of  trees  influences  the  price,  the  bill  further 
affirmatively  shows  that  this  was  in  fact  true, 
and  to  a  very  material  degree. 

If  we  were  warranted  in  treating  the  mis- 
take as  to  the  number  of  trees  as  being  con- 
trolled by  the  principles  governing  a  mistake 
In  acreage — and  we  cannot  doubt  that  we  are 
—then  there  can  be  no  question  as  to  the 
Jurisdiction  in  equity  to  afford  relief  by  an 


abatement  of  the  purchase  money,  or,  as  in 
this  case  where  all  the  money  had  been,  paid, 
by  a  money  recovery  for  the  deficiency.  The 
equitable  Jurisdiction  in  such  cases  is  per^ 
fectly  well  settled  and  Is  not  questioned  here. 
Blessing  v.  Beatty,  supra;  Boschen  v.  Jur- 
gens,  92  Va.  756,  24  S.  E.  390;  Hull  v.  WaUs, 
95  Va.  10.  27  S.  E.  829. 

The  ground  of  the  jurisdiction  as  clearly 
stated  in  the  cases  cited  is  that  of  mistake, 
''whether  the  mutual  mistake  of  the  parties, 
or  the  mistake  of  one  of  them  occasioned  by 
the  fraud  or  culpable  negligence  of  the  other.** 
This  ground  plainly  exists  here.  The  Vir- 
ginia Land  Immigration  Bureau  by  its  ad- 
vertisement, and  by  the  subsequent  repre- 
sentations of  Dr.  Quick,  relied  upon  by  the 
complainant,  led  the  latter  to  believe  that 
there  were  approximately  500  bearing  trees 
on  the  land,  the  greater  part  of  which  the 
evidence  clearly  shows  were  understood  by 
Holland  to  be  Albemarle  pippins,  when  as  a 
matter  of  fact  there  were  168  trees  less  than 
that  number,  and  only  126  Albemarle  pippins. 
The  bill  charges  that  these  representations 
were  false  and  fraudulent.  They  were  cer- 
tainly false;  whether  designedly  so  or  not  is 
immaterial.  If  Dr.  Quick  did  not  know  them 
to  be  false,  there  was  a  mutual  mistake;  if 
he  knew,  or  ought  to  have  known,  that  they 
were  false,  then  there  was  a  mistake  on  one 
side  occasioned  by  fraud  or  culpable  ne^i- 
gence  on  the  other. 

[4]  It  is  insisted  that  in  any  event  the  bill 
should  have  been  dismissed  as  to  the  Virginia 
Land  Immigration  Bureau  because  it  was 
neither  a  party  to  the  contract  or  the  deed, 
but  was  simply  an  agent  for  the  grantor. 
This  position  is  not  tenable.  The  bill  shows 
that  the  agent  was  primarily  responsible  f6r 
the  alleged  fraud,  and  fraud  on  its  part  Is 
distinctly  charged.  It  was  therefore  clearly 
proper  to  Join  the  Bureau  as  defendant.  31 
Cyc  1624.  And  we  may  add  in  this  connec- 
tion that  when  the  proof  was  taken  it  ap- 
peared that  the  Virginia  Land  Immigration 
Bureau,  while  not  the  owner  of  the  property, 
had  a  direct  interest  in  it  and  was  to  rec^ve 
all  of  the  proceeds  of  the  sale  over  and  above 
92,100. 

The  proof  sustains  the  material  allega- 
tions of  the  bill.  We  do  not  understand  it 
to  be  seriously  contended  that  upon  the  facts 
the  complainant  is  not  entitled  to  proper  com- 
pensation for  the  loss  of  the  trees  botii 
against  the  principal,  Logwood,  and  his 
agent,  and  if  there  were  any  such  contention 
we  would  have  no  difllculty  in  rejecting  It 
The  only  questions  in  this  case  are  as  to  tbe 
form  of  procedure  and  the  measure  of  reliefL 

We  come  now  to  the  only  other  assignment 
of  error  requiring  attention,  and  under  this 
assignment  it  is  claimed  that,  if  the  defend- 
ants were  liable  to  the  plaintiff,  "the  value 
of  168  trees  without  reference  either  to  the 
purchase  price  paid  for  the  property  or  the 
value  of  the  property  actually  received  by  thm 
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plaintiff  is  not  thie  troe  measure  of  the  plain- 
tiff's damages." 

We  have  held  that  this  case  is  controlled  by 
the  same  principles  as  If  part  of  the  acreage 
instead  of  part  of  the  trees  had  been  short ; 
and  the  measure  of  recovery  must  be  fixed 
accordingly. 

The  evidence  shows  that  the  false  repre- 
sentations affected  the  substance  of  the  thing 
contracted  for,  and  the  purchaser  therefore 
originally  had  two  remedies— he  could  re- 
store the  property  and  have  a  rescission  of 
the  contract,  or  he  could  keep  the  property 
and  have  compensation  for  the  loss.  He  has 
by  his  conduct  elected  to  adopt  the  latter 
remedy.  What,  then,  is  to  be  the  measure  of 
his  compensation? 

[S]  In  cases  of  deficiency  in  acreage,  unless 
there  be  special  considerations  requiring  a 
departure  from  the  rule,  the  compensation  is 
to  be  fixed  by  multipljdng  the  number  of 
acres  lost  by  the  average  price  per  acre. 
Blessing  V.  Beatty,  supra;  Watson  v.  Hoy, 
supra.  If  there  be  exceptional  circumstanc- 
es, such,  for  example  as  the  existence  of  val- 
uable buildings,  springs,  or  bridges  and  fish- 
eries, on  the  land  involved,  then  the  relative 
value  of  such  things  is  to  be  fixed  with  ref- 
erence to  the  contract  price  for  the  whole 
estate,  and  ccHnpensation  therefor  determined 
accordingly. 

In  Hoback  v.  Kilgores,  26  Grat  (67  Va.) 
442,  21  Am.  Rep.  317  (a  suit  for  a  specific 
performance),  there  was  a  shortage  of  acre- 
age, but  there  were  upon  a  portion  of  the  land 
acquired  by  the  vendee  inprovements  consist- 
ing of  a  dwelling  house,  outhouses,  a  tanyard, 
and  a  gristmill,  the  value  of  which  had  evi- 
dently influenced  the  purchase  price.  This 
court,  in  an  opinion  by  Judge  Moncure,  while 
recognizing  the  general  rule  as  laid  down  in 
Blessing  v.  Beatty  that  in  cases  of  mere  de- 
ficiency in  quantity  compensation  is  to  be 
awarded  according  to  the  acreage  value  of 
the  land,  held  that  the  improvements  above 
mentioned  required  a  departure  from  the  gen- 
eral rule,  and  said: 

"In  this  case  the  just  and  true  measure  of 
compensation  is  according  to  the  average  value 
of  the  land  wittiout  the  improvements,  consid- 
ering both  together  to  be  worth  the  contract 
price  of  $1,400,  estimating  the  quantity  of  the 
land,  as  the  parties  did,  at  127%  acres.'' 

In  Watson  v.  Hoy,  28  Grat  (60  Va.)  698, 
713  (a  judicial  sale  in  which  the  purchaser 
after  confirmation  was  allowed  an  abatement 
of  the  purchase  price  for  a  deficiency  of  acre- 
a^),  the  court,  in  an  opinion  by  Judge  E.  0. 
Burks,  after  calling  attention  to  the  fact  that 
there  were  on  the  land  actually  acquired  by 
the  purchaser  certain  valuable  buildings, 
bridge  privileges,  and  fisheries,  which  must 
have  entered  largely  Into  the  agreed  price  for 
the  entire  estate,  held  that  in  fixing  the 
amount  of  the  abatement  the  relative  value 
of   these  improvements  should  be  deducted 


from  the  entire  purchase  price  for  the  whole 
estate,  and  the  sum  remaining  should  be  used 
in  determining  the  average  price  per  acre. 

In  Yost  V.  Mallicotte,  77  Va.  610  (a  suit 
for  an  abatement  of  price  on  account  of  defi- 
ciency in  the  acreage),  this  court,  in  an  oplillon 
by  Judge  Lacy,  applied  the  general  rule  of 
the  average  price  per  acre,  and  reversed  the 
lower  court,  whch  had  fixed  the  compensa- 
tion for  the  deficiency  by  first  ascertaining 
and  deducting  from  the  price  of  the  whole 
the  value  of  the  improvements,  the  latter 
court  having  apparently  followed  Hoback  v. 
Kilgores,  supra,  and  Watson  v.  Hoy,  supra. 
Upon  the  facts  it  is  difficult  to  reconcile  the 
court's  refusal  to  give  any  consideration  to 
the  valuable  Improvements  in  Yost  v.  Mal- 
licotte with  the  rule  of  decision  as  settled  in 
the  other  two  cases  last  above  cited,  but  the 
rule  itself  was  not  in  any  way  changed  by 
the  Yost  Case,  because  that  case  expressly 
recognized  the  rule  aa  laid  down  In  the 
other  two  cases  and  disregarded  the  improve- 
ments because,  as  the  opinion  held,  they  were 
not  of  sufiiclent  importance  to  constitute  an 
exception  to  the  rule. 

In  the  case  of  Grayson  v.  Buchanan,  88  Va. 
251,  13  S.  E.  457,  the  vendor  had  represented 
the  tract  to  contain  140  acres  when  it  con- 
tained only  126  acres,  and  it  also  represented 
that  half  of  a  certain  spring  was  situated  on 
the  tract,  when  as  a  matter  of  fact  no  pa];t 
of  the  spring  was  so  situated.  The  purchaser 
was  sued  for  the  purchase  price,  and  the  de- 
fendant offered  an  equitable  plea  seeking  an 
abatement  for  the  false  representations  as 
to  the  acr^ge  and  as  to  the  spring.  In  an 
opinion  by  Judge  Lewis  this  court  held  that 
as  to  the  acreage  the  usual  rule  based  upon 
the  average  price  per  acre  applied  and  abat- 
ed the  price  as  to  the  acreage  accordingly; 
but  as  to  the  loss  of  the  spring  the  abate- 
ment was  fixed  by  taking  the  total  price  of 
the  property  and  determining  how  much  less 
than  the  whole  price  the  land  would  be  worth 
by  reason  of  the  loss  of  the  spring. 

The  rule  as  gathered  from  the  foregoing 
cases  seems  to  be  that,  when  improvements 
or  other  features  of  peculiar  value  form  a 
part  of  the  realty  sold,  the  value  in  fixing 
compensation  for  a  deficiency  in  the  substance 
of  the  thing  sold  is  to  be  based  upon  the 
agreed  price  for  the  whole  estate,  and  this 
rule  seems  to  us  to  be  entirely  in  accord 
with  reason  and  justice. 

[61  In  the  instant  case  it  follows  that  the 
value  of  the  trees  lost  must  be  determined 
with  reference  to  the  price  agreed  upon  for 
the  whole  estate,  and  a  substantial  variatTon 
from  this  rule  would  constitute  error.  It  is 
fairly  dedudble  from  the  record,  however, 
that  there  has  been  in  fact  no  substantial  de- 
parture from  this  rule. 

[71  The  decree  of  reference  found  as  a 
matter  of  fact  that  the  complainant  (who  was 
shown  to  have  bought  for  a  total  price  of 


576 


108  SOUTHEASTEBN  BEPOBTEB 


(Va. 


$3,000)  made  his  calculation  to  buy  and  was  i 
induced  to  buy  on  the  belief  that  there  were 
SOO  bearing  trees  (the  greater  part  at  which 
were  represented  as  Albemarle  pippins),  when 
in  fact  only  332  bearing  trees  were  on  the 
land,  and  of  these  only  126  were  Altemarle 
pippins.    With  these  facts  before  the  court  it 
ord^ed  the  commissioner  to  report  "the  value 
of  the  168  trees.**    The  clear  meaning  of  the 
court  was  that  the  commissioner  was  to  de- 
termine the  relative  value  of  the  trees  which 
were  short    More  than  this,  the  two  witness- 
es whose  evidence  was  relied  upon  chi^y 
in  fixing  the  value  made  their  examination  of 
the  property  at  the  request  of  counsel  for 
the  complainant,  who  had  informed  them  In 
writing  that  he  had  paid  $3,000  for  the  land, 
that  the  orchard  contained  25  acres,  and  that 
trees  of  certain  varieties  and  in  certain  num- 
bers had  been  represented  as  being  on  the 
land,  and  asked  them  to  ascertain  the  propor- 
tionate loss.    And  it  is  manifest  that  these 
two  witnesses,  as  well  as  practically  all  of 
the  witnesses  who  testified  upon  this  point, 
did  so  with  the  original  cost  price  in  view, 
and  that  upon  the  evidence  as  a  whole  the 
court  could  not  reasonably  have  fixed  the 
damages  at  less  than  $925  even  if  the  rule 
contended  for  by  counsel  for  the  defendant 
had  been  specifically  laid  down  in  the  de- 
cree and  followed  by  the  commissioner  and 
the  court     The  evidence  which  was  intro- 
duced on  behalf  of  the  complainant  to  es- 
tablish the  damage  does  not  appear  to  have 
been  objected  to  on  the  ground  that  the  com- 
plainant was  following  the  wrong  measure  of 
damage  until   after   the  commissioner   had 
made  his  finding,  and  no  evidence  at  all  was 
introduced  before  the  commissioner  on  the 
part  of  the  defendant  to  rebut  the  evidence 
thus  introduced  by  the  complainant,  or  to  fix 
the  damage  by  any  different  rule.     Under 
these  circumstances  the  exception  was  prop- 
erly   overruled.      See    Jeffress    v.    Virginia 
Railway  &  Power  Co.,  127  Va,  694,  732.  104 
S.  £}.  393,  405,  and  cases  dted. 

It  is  insisted  that  the  commissloner'a  al- 
lowance of  $1,000  for  168  trees  means  that,  if 
the  whole  600  trees  had  been  lost  the  damage 
would  have  been  equal  to  the  entire  purchase 
price  of  the  land,  and  the  purchaser  would 
have  received  the  land  and  the  young  trees 
free.  This  contention  is  not  sound.  It  must 
be  remembered  that  the  value  of  the  land  it- 
self was  very  small.  The  property  was  val- 
uable chiefiy  as  an  orchard,  and  the  evidence 
clearly  shows  that  the  168  treea  must  have 
been  regarded  as  worth  relatively  more  than 
the  average  value  of  all  the  trees  contract- 
ed for.  Neither  the  commissioner  nor  the 
court  attempted  to  follow  the  exact  figures 
or  the  precise  method  of  calculation  adopted 
by  the  witness.  The  commissioner  reported 
that  it  was  "impossible  to  figure  the  exact 
valuation  of  these  treea^  in  view  of  the  dif- 
ferences of  opinions  expressed  by  the  witness- 


es,** that  after  carefully  coasidering  all  the 
evidence  he  was  of  opinion  that  the  value  of 
the  168  trees  which  were  short  could  safely 
be  placed  at  about  $1,000,  and  that  he  ac- 
cordingly reported  that  sum  as  the  proper 
amount  to  allow  ccHnplainant  as  damages  for 
the  loss  sustained.  The  court,  "having  fully 
read  and  considered  all  the  evidence  upon 
which  the  report  of  the  master  commissioner 
was  based,  being  of  opinion  from  the  evidence 
that  the  amount  of  damages  to  which  the 
plaintiff  is  entitled,  whether  based  upon  the 
relative  value  of  the  shortage  in  the  number 
of  trees  to  the  purchase  price,  or  based  upon 
the  difference  between  the  actual  value  of 
the  land  and  trees  upon  the  day  of  sale  and 
the  total  amount  paid  by  the  plaintift  for 
said  property,  is  $926,". sustained  the  exc^>- 
tioDs  to  the  report  to  the  amount  of  $16  and 
awarded  a  recovery  against  botli  defendants 
for  the  former  sum. 

There  is  no  error  in  the  decree  to  the  prej- 
udice of  the  appellants,  and  it  must  be  af- 
firmed. 

Aflirmed. 

BURKS,  J.,  absent 

KSaBBBB  (in   V&.   670) 

OLIVER  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  22,  1921.) 

Intoxioating  liquors  ^s»236(6i^2f  7,  20)— Evl* 
denoe  held  Insufllclent  to  suiiport  oonvietion 
of  possessing,  transporting,  asd  offarlag  for 
tale. 

In  the  prosecution  for  UlegaUy  possessing, 
transporting,  ezposiog  for  sale,  and  soliciting 
orders  for  ardent  spirits  in  violation  of  the 
Prohibition  Law,  evidence  held  insufficient  to 
support  a  conviction. 

Brror  to  Hustings  Ooort  of  Bidimond. 

J.  J.  Olivor  was  convicted  of  violating  the 
prohiMtion  law,  and  he  brings  error.,  Be- 
versed  and  rwnanded  for  new  triaL 

Mapp  ft  Mapp,  of  Keller,  and  I*.  O.  Wenden- 
burg,  of  Richmond,  for  plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank. 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

BURKS,  J.  Oliver,  the  plaintiff  In  «Por, 
was  convicted  of  violating  the  Prohibition 
Law  (Acts  1918,  c.  388)  by  having  unUwfnl 
possession  of,  transporting,  exposing  for  sale, 
and  soliciting  orders  for  ardent  spirits,  and 
sentenced  to  be  confined  in  jail  for  30  days 
and  to  pay  a  fine  of  $250. 

There  are  a  number  of  assignments  of  error, 
among  them  that  the  trial  court  erred  in  re- 
fusing to  set  aside  the  verdict  for  lack  of  evi- 
dence to  support  it.  We  are  of  opinion  that 
this  assignment  of  error  is  well  taken.  It 
will  be  unnecessary,  therefore,  to  consider 
(the  other  assignments. 
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Oliver  and  8.  L.  Ohase  were  proliibition 
inspectoni*  and,  amongst  other  things,  were 
•charged  with  the  duty  of  destroying  stills 
and  apprehending  persons  engaged  in  viola- 
tion of  the  prohibition  law.     On  Saturday, 
October  18,  1919,  after  a  successful  week's 
work  in  counties  near  Richmond,  they  dis- 
-covered  a  still  in  Am^ia  county  on  a  tract  of 
land  of  which  Charles  W.  Venable  was  the 
tenant    Two  men  were  found  at  the  still, 
but   they  made   their  escape.     Oliver   and 
Ohase,  however,  took  possession  of  one  five- 
gallon   keg   and   three  one-gallon   jugs   or 
bottles  of  whisky    and  of  the  still,  loaded 
them  into  the  Ford  machine  in  which  they 
were  traveling,  and  carried  them  to  the  city 
of  Richmond,  to  the  office  of  the  prohibition 
commissioner.    Before  leaving  the  farm  they 
endeavored  to  find  Venable,  but  he  and  his 
family  were  absent  from  home.    A  colored 
man,   however,    was   there,   who   had   been 
plowing  for  Venable  that  day,  and  Oliver 
left  a  note  and  also  a  verbal  message  for 
Venable,  saying  that  they  had  found  a  still 
and  a  five-gallon  k^  of  whisky  and  three 
one-gallon  jugs  of  whisky,  and  advising  him 
to  go  to  the  court  house  In  Amelia  county 
and  surrender  himself  to  the  attorney  for  the 
commonwealth,  or  to  come  to  the  prohibition 
•commissioner  in  the  dty  of  Richmond.    This 
note  appears  to  have  been  signed  by  Oliver 
in  Jiis  own  name  and  also  that  of  O^se. 
Venable  could  not  read,  but  had  the  note 
read  to  him  by  his  wife,  and  testified  that 
the  verbal  message  was  also  delivered  to  him, 
describing,  as  aforestated,  what  they  had 
•captured :  L  e.,  the  still  and  the  kegs  and  jugs 
of  whisky  aforesaid.    They  started  for  Rich- 
mond late  in  the  evening,  and  arrived  at  the 
ofiace  of  the  prohibition  commissioner  about 
10:30  p.  m.    They  unloaded  the  still  and  put 
it  in  the  ofiBce  of  the  prohibition  commission- 
er, and  also  a  bag  of  apples  which  they  had 
purchased.    Just  at  this  time,  and  before  the 
whisky  had  been  unloaded,  **Nubby  Arnold" 
appeared  cm  the  scene  and  stated  to  them 
that  he  knew  where  3  or  4  cases  of  bottled 
in  bond  whisky  was,  just  brought  in  that  day, 
and  that  he  cojold  take  them  to  it    Arnold 
liad  shortly  before  that  (about  two  or  three 
weeks)   given   them  information  as   to   the 
location  of  a  lot  of  bottled  In  bond  whisky, 
and  as  a  result  of  this  information  they  had 
taken  41  quarts  of  whisky  and  captured  the 
man  who  had  it  in  charge.    There  was  no 
place  at   the   prohibition   office   where   the 
w^hisky  could  be  left  with  safety,  and  after 
a  brief  conference  between  Oliver  and  Ohase 
they  determined  to  take  Arnold  with  them  in 
the  machine  along  with  the  whisky,  and  go 
after  that  which  Arnold  had  spoken  to  them 
about    Arnold  got  in  the  car  with  them  and 
directed  the  route  to  be  taken,  until  they 
w^ere  far  out  on  the  outsd^irts  of  the  city, 
when  he  asked  them  to  stop  and  wait  a  min- 
ote,  and  with  that  he  got  out  of  the  car  and 
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went  diagonally  acroa  the  street  to  the 
house,  which  turned  out  to  be  that  of  a  col- 
ored man,  William  Stewart,  whose  house 
had  been  several  times  searched  for  w'hisky. 
Down  to  thlB  point  there  is  absolutely  no  c5n- 
troversy  about  the  facts.  What  thereafter 
transpired  is  in  many  respects  in  great  doubt 
and  uncertainty.  The  chief  witness  for  the 
commonwealth  was  Policeman  Chlnault,  of 
the  city  of  Richmond,  who  was  not  only  flat- 
ly contradicted  by  other  witnesses  on  the 
most  material  points  of  his  testimony,  but  al- 
so, time  and  again,  made  statements  on  trial 
in  conflict  with  his  testimony  before  the  po- 
lice court  on  the  preliminary  examination  of 
the  case^  which  testimony  had  been  taken 
down  by  a  stenographer,  and  was  admitted 
by  the  attorney  for  the  commonwealth  to  be 
correct.  Notwithstanding  these  cozttradic- 
tions,  it  was  the  province  of  the  jury  to  hear 
and  consider  all  of  the  testimony,  and  settle 
the  disputed  questions  of  fact.  According  to 
the  testimony  of  Chlnault,  which  seemed  to 
have  been  accepted  by  the  jury,  he  and  Po- 
liceman Porter  were  in  that  section  of  the 
city,  and  heard  the  togine  of  an  automobile 
running,  and  rode  up  to  whore  it  was,  and 
found  Oliver  sitting  at  the  wheel,  and  in- 
quired of  him  why  his  rear  light  was  not 
burning.  Oliver  made  some  excuse  for  his 
delinquency  and  got  out  of  his  machine  to 
light  his  rear  light  In  doing  so,  he  exposed 
a  pistol  in  his  hip  pocket,  which  Policeman 
Porter  reached  down  and  pulled  out,  and 
asked  what  he  was  doing  with  it,  and  he  re- 
plied that  they  were  prohibition  officers,  and 
exhibited  his  badge.  The  pistol  was  then 
given  back  to  him.  The  automobile  had  no 
side  curtains,  and  the  keg  and  three  jugs  were 
sitting  in  the  space  between  the  two  seats 
open  to  observation.  Chlnault  asked  Oliver 
what  was  in  the  car,  and  Oliver  replied  there 
was  not  anything  in  the  car.  At  that  time, 
however,  Chlnault  had  seen  what  was  in  the 
car.  About  that  time  Chlnault  saw  WiUlam 
Stewart  walking  along  the  street  not  far 
from  the  automobile,  and  stopped  him  and 
asked  him  what  was  coming  off,  and  Stewart 
replied,  ''Not  anything."  Chlnault  said  to- 
him  then,  "Come  clean,  don't  give  me  that 
stuff/'  and  Stewart  replied: 

"Well,  the  man  Arnold  that  just  went  up  the 
hill  is  the  man  that  was  at  my  house  and  tried 
to  sell  me  some  whisky  at  $20  a  gallon  and  I 
refused  to  buy  it,  and  he  dropped  to  $17  a  gal- 
lon." 

Just  before  this  Arnold  had  come  out  to 
the  machine  where  Chase  and  Oliver  were, 
and  Chlnault  had  Inquired  of  Oliver  if  Ar- 
nold was  with  him,  and  Oliver  replied,  "No." 
And  Arnold  was  told  to  go  on,  whidi  he  did. 
Arnold  also,  in  reply  to  a  question  from  Chln- 
ault, had  stated  that  he  was  not  with  them. 
After  Arnold  left,  Chlnault  put  the  defendant 
under  arrest,  and  walked  over  to  where  the 
car  was,  and  Oliver  told  him  that  there  w^ 
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eight  gaUoiiB  of  whisky  In  the  car,  and  also 
gave  him  an  account  of  the  captnre  of  the 
whisky  that  day.  There  is  much  other  testi- 
mony relating  to  what  took  place  at  the  time 
of  the  arrest  and  subsequently,  but  it  is  not 
deemed  necessary  to  set  It  out  here.  William 
Stewart  was  also  examined  as  a  witness  for 
the  commonwealth,  and  states  that  Arnold 
came  to  his  house  and  offered  to  sell  him 
eight  gallons  of  whisky,  but  nowhere  In  the 
testimony  for  the  commonwealth  does  It  ap- 
pear that  Oliver  or  Chase  ever  offered  to  sell 
any  of  the  whisky  to  any  person,  or  author- 
ized any  other  person  to  make  such  sale.  Ar- 
nold undoubtedly  did  go  with  them,  and  if  the 
evidence  of  the  commonwealth  is  to  be  ac^ 
cepted  as  true  that  they  denied  that  fact, 
then  they  simply  lied  as  to  that  question. 
But  this  is  far  from  establishing  the  fact 
that  Oliver  offered  whisky  for  sale,  or  au- 
thorized Arnold  to  offer  It  for  sale.  They 
were  dealing  with  a  suspected  party,  and 
used  their  own  devices  to  entrap  him,  and  if 
Arnold  lied  In  this  conversation,  that  Is  no 
ground  for  convicting  Oliver  of  offering  the 
whisky  for  sale. 

Evidence  was  also  introduced  by  the  com- 
monwealth to  show  that  in  September,  1919, 
the  accused  offered  to  sell  F.  D.  Kelly  one  or 
two  cases  of  whisky  in  pint  bottles,  and  that 
in  the  latter  part  of  Septenber  he  offered  to 
sell  George  W.  Smith  some  whisky  known  as 
"Four  Roses." 

It  should  be  said  in  respect  to  the  offers 
to  sell  to  Kelly  and  Smith  that  it  appeared 
in  the  evidence  that  on  neither  occasion  did 
Oliver  have  any  whisky  with  him  to  sell,  and 
that  the  offer  was  merely  an  effort  to  entrap 
these  parties. 

Oliver  and  Chase  had  the  undoubted  right 
to  take  the  whisky  along  with  them  for  safe- 
keeping while  they  were  in  search  for  the 
additional  whisky  which  Arnold  said  he 
could  find,  and  it  seems  incredible  that  they 
should  attempt  to  sell  that  whisky  after  hav- 
ing left  both  verbal  and  written  evidence  of 
what  they  had  captured  on  the  afternoon  of 
that  day. 

The  Attorney  General,  after  making  a 
statement  of  the  evidence  offered  on  behalf 
of  Oliver,  concludes  this  branch  of  his  argu- 
ment as  follows : 

"This  is  a  fair  summary  of  the  evidence  In 
this  case.  We  are  frank  to  say  that  the  fact 
that,  before  coming  to  Richmond^  the  accused 
left  written  evidence  of  his  possession  of  the 
whisky,  and  the  fact  that  the  prohibition  com- 
missioner inyestigated  the  matter  after  the 
arrest  of  the  accused,  yet  kept  the  inspectors 
in  his  employ,  all  of  which  is  undisputed,  raises 
some  question  as  to  whether  there  was  suffi- 
cient evidence  to  support  the  verdict  that  the 
accused  was  offering  for  sale  ardent  spirits. 
However,  the  jury  passed  upon  this,  and  we 
do  not  feel  that  we  can  say  that  the  verdict  was 
without  evidence  to  support  it." 


It  seems  fairly  plain  that  the  only  reaseta 
that  the  Attorney  Greneral  did  not  confess 
error  was  because  the  jury  had  found  the 
prisoner  guilty  on  the  evidence,  and  he  did 
not  think  that  under  these  circumstances  he 
should  confess  error  founded  entirely  on  the 
testimony. 

The  evidence  on  behalf  of  the  common- 
wealth may  be  consistent  with  the  guilt  of 
the  accused,  but  it  is  very  far  £rom  being  In- 
consistent with  his  innocence. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  evidence  was  not  sufficient  to  sup- 
port the  finding  of  the  jury,  and  for  this  rea- 
son the  verdict  of  the  jury  and  the  Judgmmt 
of  the  Hustings  court  will  be  set  aside,  and 
the  case  remanded  to  that  court  for  a  new 
trial,  if  the  attorney  for  the  commonwealth 
shall  be  of  opinion  that  he  can  make  a  better 
case  on  another  trial  than  at  the  former 
hearing. 

Reversed. 
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22,  1921.) 

i.  Trusts  ^=s>372  (3)— Evidence  held  to  show 
release  from  trust  of  agent  taking  title  In 
himself. 

Where  complainants,  desiring  to  acquire 
the  interest  of  certain  heirs  in  a  tract  of  land, 
procured  respondent  to  act  as  agent,  but,  the 
heirs  demanding  more  money  than  he  was  au- 
thorized to  pay,  respondent  took  title  in  him- 
self, risking  a  repudiation  of  his  agency  by  com- 
plainants, in  a  suit  wherein  complainants  sought 
to  hold  respondent  as  trustee,  evidence  held  to 
sustain  a  finding  that  complainants,  by  refus- 
ing to  pay  respondent  a  reasonable  remunera- 
tion as  agreed,  thereby  released  him  from  his 
trust. 

2.  Equity  «=»427(l)— DIsmissaJ  without  dia- 
positlon  of  affirmative  defense  not  supported 
by  evidence  not  error. 

Where  respondent  in  a  suit  involving  title 
to  land  set  up  an  elder  title  in  himself,  it  was 
not  error,  on  dismissal  of  complainants'  suit, 
to  fail  to  take  action  respecting  such  title, 
where  there  was  no  evidence  of  its  existence. 

3.  Evidence  «=»343(7)»Copy  of  county  clerk's 
record  of  land  patent  held  Inadmissible. 

Code  1904,  f  2367,  referring  to  the  recorda- 
tion of  new  grants  only,  held  not  to  authorize 
the  recordation  of  an  origin&l  land  patent  from 
the  commonwealth  in  the  office  of  the  county 
clerk,  so  as  to  make  a  certified  copy  of  such  rec 
ord  admissible  in  evidence  under  section  3334, 
in  lieu  of  the  original. 

4.  Equity  <s=»4IB— Refusal  to  take  IMII  as 
confessed  for  want  of  answer  held  net  error. 

Where  a  third  amended  bill  was  filed  with- 
out leave  and  no  process  issued  thereon,  and 
the  cause  was  brought  to  trial  subject  to 
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lection  to  the  bin,  which  objection  was  not  pass- 
ed on,  and  the  substance  of  the  bill  was  cover- 
ed by  the  answer  to  the  previous  bills,  it  was 
not  error  not  to  take  such  bill  as  confessed 
for  want  of  an  answer. 

Appeal  from  Gircalt  Court,  Buchanan 
County. 

Suit  by  John  H.  Matney  and  another 
against  Richard  Yatea.  From  a  decree  of 
dismissal,    complainants    appeaL      Affirmed. 

This  is  the  sequel  to  Matney  y.  Yates,  121 
Va.  506,  d3  6.  E.  694.  The  case  as  made  by 
the  pleadings  as  they  then  stood  was  dealt 
with  on  that  appeal.  The  facts  of  the  case 
as  they  were  taken  to  be  admitted  on  de- 
murrrer  and  the  questions  thus  put  in  issue 
and  decided  on  that  ai^eal  fully  appear 
from  the  report  of  the  case  just  dted  and 
need  not  be  repeated  here. 

When  the  case  went  back  to  the  court  be- 
low the  appellee,  Richard  Yates,  by  leave 
of  court  by  order  entered  November  20, 
1917,  filed  his  answer  to  all  of  the  bills 
then  In  the  cause,  to  wit,  tlie  original  and 
first  and  second  amended  bills. 

This  answer  Is  a  long  one,  and  its  posi- 
tions need  not  be  set  forth  in  detaiL    It  is 
sufficient   to   say   that   it  put  in   issue  all 
three  claims  of  appellants  made  in  their 
bills  at  that  time  filed  in  the  cause,  which 
were,    in    substance,    that    appellants   were 
tbe  complete  owners  of  the  241-acre  tract 
involved  in  the  cause:    First,  by  title  by 
adverse  possession;    secondly,  by  reason  of 
the  lost  or  destroyed  deed  mentioned  in  the 
report  of   the   case  on   the  former  appeal 
and   the  acquisition   by   appellants  of   the 
Walter  Matney  title  to  said  land,  as  also 
set  forth  In  such  report  of  the  case;    and, 
thirdly,   by  reason   of  the  alleged   agency 
of  appellee  and  the  resulting  trust  as  grow- 
ing out  of  such  agency  because  of  which  it 
is  alleged  in  said  bills  that  the  appellants 
were  entitled  to  have  a  decree  compelling 
the  appellee  to  convey  to  them  the  interests 
of  the  Richard  Yates,  Sr.,  heirs  at  law  in 
said  land  which  were  extant  if  the  appel- 
lants failed  both  in  proof  of  adverse  pos- 
session and  in  furnishing  sufficient  proof  to 
set  up  said  lost  or  destroyed  deed.     And 
thereupon  the  answer  went  further  and  at- 
tempted to  set  up  a  superior  title  to  that 
of  appellants  to  the  said  241-acre  tract  of 
land  derived  under  an  alleged  grant  from 
the  commonwealth  of  a  larger  body  of  land 
which  included  all  but  about  10  or  15  acres 
of   such  241-acre  tract,  such  grant  bearing 
<late  December  1,   1858,   and  having  been 
made  to  one  B.  F.  Harman  and  one  Peter 
Im  Surdam,  which  superior  title,  the  appellee 
elaims  in  said  answer,  was  acquired  by  him 
by  deed  dated  February  25, 1914,  from  Henry 
O.   Stuart  and  wife  and  Harman  Newbery, 
virho,  as  tbe  answer  alleged,  were  the  then 
owners  of  such  title  through  mesne  convey- 
ances and  descent  from  one  party  to  an- 
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Other,  aU  as  set  out  in  such  answer  In  de* 
taiL  This  alleged  tiUe  will  be  hereinafter  re- 
ferred to  as  "the  Stwart  title." 

Thereafter,  on  July  18,  1919,  the  appel- 
lants filed  th^r  third  amended  bill  in  the 
clerk's  office,  without  any  leave  of  court 
first  obtained  and  without  any  process  hav- 
ing issued  thereon,  but  it  appears  from  an 
order  of  court  entered  in  the  cause  on  Au- 
gust 5,  1919,  that  the  cause  then  came  on 
to  be  again  heard  "on  the  proceedings  here- 
tofore had  herein  and  i>apers  heretofore  filed 
herein  and  on  the  third  amended  bill  filed 
by  the  complainants  in  the  clerk's  office  of 
this  court  on  July  .18,  1919,  by  agreement  of 
the  parties  hereto,  but  counsel  for  defend- 
ant reserved  the  right  to  move  to  strike  out 
the  last  amended  bilL    ♦    •    ••• 

The  third  amended  bill  was  substantially 
the  same  In  its  allegations  as  those  contain- 
ed in  the  original  and  first  amended  bills  in 
so  far  as  they  concern  the  matters  in  con- 
troversy between  the  parties  at  the  time 
the  pleadings  were  filed  which  were  involved 
in  the  former  appeal;  the  only  difference  in 
the  former  pleadings  and  the  third  amended 
bill  as  to  these  matters  being  this:  Whereas 
the  second  amended  bill  admitted  that  "all 
of  the  parties  who  were  connected  with  and 
who  knew  anything  about"  the  execution  of 
the  alleged  partition  deed  by  Richard  Yates, 
Sr.,  conveying  all  of  his  interest  in  the  241- 
acre  tract  of  land  involved  in  the  cause  to 
Walter  Matney  (being  the  alleged  lost  or 
destroyed  deed  aforesaid)  "are  dead,  and 
your  orators  are  unable  to  prove  that  this 
deed  was  made,**  the  third  amended  bill  did 
not  contain  this  admission,  but  returned.  In 
substance,  to  the  allegations  of  the  original 
and  first  amended  bills  on  this  subject  and 
claimed  under  and  sought  to  set  up  such 
deed  as  a  deed  which  had  been  executed 
and  delivered  about  the  year  1876  and  sub- 
sequently recorded  and  destroyed  by  the  fire 
which  destroyed  the  records  of  Buchanan 
cotmty  in  the  year  1885,  as  well  as  the  posi- 
tions that  the  appellants  had  acquired  title 
to  the  land  by  adverse  possession,  and  that 
the  appellee,  Richard  Yates,  the  grandson 
of  Richard  Yates,  Sr.,  was  the  agent  of  ap- 
pellants when  he  obtained  the  conveyance 
to  himself  in  1913  of  the  interests  of  the 
Richard  Yates,  Sr.,  heirs  at  law,  and  must 
be  held  to  occupy  the  position  of  a  trustee 
for  appellants  as  to  such  interests,  and  hence 
was  compellable  to  convey  the  same  to  ap- 
pellants, aU  as  substantially  set  forth  in 
the  original  and  first  amended  bills  and  as 
appears  from  the  report  of  the  case  afore- 
said on  the  former  appeal. 

The  appellants  introduced  In  evidence  the 
depositions  of  a  number  of  witnesses  upon 
the  subjects  of  the  claims  of  appellants  afore- 
said of  title  to  the  241-acre  tract  of  land  by 
adverse  possession,  by  reason  of  the  lost  or 
destroyed  deed  aforesaid,  and  concerning  tlie 
existence  of  the  alleged  agency  of  appose* 


580 


108  SOUTHEASTERN  BBPOBTBB 


(Va. 


Richard  Yates,  aforesaid,  etc.,  and  the  appel- 
lee introduced  his  own  deposition  which  had 
reference  especially  tx>  his  claim  of  the  non- 
existence of  the  aforesaid  alleged  agency 
on  his  part,  and  the  acquisition  of  the  Staart 
title  aforesaid,  and  the  deposition  of  one 
other  witness  in  his  behalf. 

Upon  consideration  of  the  whole  case  the 
court  below  on  October  21,  1910,  entered  the 
decree  under  review  on  the  present  appeal, 
which  provides  as  follows : 

"  •  ♦  •  Being  of  opinion  that  the  complain- 
ants (the  appellanta)  have  failed  in  their  proof, 
which  therefore  renders  it  immaterial  as  to 
whether  or  not  the  court  shall  sustain  or  reject 
the  last  amended  biH  on  account  of  repugnance 
or  inconsistent  allegations,  it  is  now  adjudged, 
ordered,  and  decreed  that  this  cause  be,  and 
the  same  is,  dismissed  at  the  cost  of  complain- 
ants." 

Of  the  evidence  in  this  case  In  reference 
to  the  dahn  of  appellants  of  title  by  adverse 
possession  aforesaid,  it  is  sufficient  to  say 
that  it  wholly  falls  to  show  the  acquisition  of 
title  by  audi  possession,  even  of  any  part  of 
the  241-acre  tract;  and  this  is  expressly  ad- 
mitted In  the  petition  of  appellants  for  the 
present  appeal. 

The  petition  for  the  present  appeal  calls  at- 
tention to  the  fact  that  the  third  amended  bill 
"aUeges  and  seeks  to  set  up  the  partition  deed 
between  Walter  Matney  and  Blchard  Yates, 
St.,"  and  conulns  statements  of  abstracts 
of  what  it  is  claimed  that  four  old  witnesses 
for  appellants  and  J.  H.  Stinson,  one  of  appel- 
lants, testify  In  the  case  on  the  subject  of 
such  deed;  but  we  do  not  find  that  the  peti- 
tion takes  the  position  that  such  evidence 
Is  sufficient  to  establish  the  execution  and  de- 
livery of  such  a  deed.  Such  being  the  attitude 
of  the  petition  for  a];^>eal,  it  is  deemed  suffi- 
cient to  say  that  it  appears  from  the  testi- 
mony of  the  witnesses  Just  referred  to  that 
the  statement  contained  in  the  second  amend- 
ed bill  on  this  subject  is  correct,  namely,  that 
"all  the  parties  who  were  connected  with  and 
knew  anything  about  the  transaction  are 
dead,  and"  appellants  were  "unable  to  prove 
that  this  deed  was  in  fact  made,**  if  it  was 

made. 

On  the  subject  of  the  alleged  agency  afore- 
said, there  is  some  conflict  in  the  testimony, 
but  very  little,  if  any,  on  material  points. 

The  testimony  for  appellants  is  to  the  ef- 
fect that  the  appellant  John  H.  Matncy  had 
seen  some  of  the  Richard  Yates,  Sr.,  heirs, 
before  the  appellee,  Richard  Yates,  Jr.,  was 
approached  on  the  subject  of  acting  as  agent 
for  appellants  in  getting  such  heirs  to  exe- 
cute a  release  deed  or  conveyance  of  their 
possible  interests  in  the  241-acre  tract  of 
land,  and  John  H.  Matney  testifies  that  he 
found  "that  it  was  all  right  and  agreeable 
and  they  would  sign  up  theirs,"  and  It  was 
then  that  he  (Matney)  "got  Richard  Yates," 
Che  appellee,  "and  he  said  he  could  see  them 


all  and  they  would  sign  the  deed  for  him. 
*  *  *  I  got  him  to  go  ahead  and  take  the 
deed  f6r  me." 

The  following  from  the  deposition  of  the 
appellant  John  H.  Matney  will  show  the  posi- 
tions taken  by  him  on  this  subect: 

"Q.  I  will  ask  you  to  detail  the  conversation 
or  conversations  you  had  with  Richard  Yates, 
the  defendant  in  this  suit,  relative  to  obtaining^ 
a  release  deed  from  the  heirs  of  old  man  Blch- 
ard Yates. 

"A.  Well,  one  morning  I  was  here  In  town, 
and  I  met  Bichard  here  on  the  street,  and  he 
asked  me  had  I  seen  any  of  the  heirs,  and  I 
told  him  I  had  seen  some  of  them,  there  were 
three  of  the  heirs  that  I  had  seen,  and  I  had 
a  talk  with  them  and  it  was  all  right  Ridiard 
told  me  that  they  were  to  sign  it  up,  as  well 
as  I  remember,  and  we  were  discussing  the 
matter,  and  I  knew  that  he  was  one  of  the 
heirs  in  it,  and  he  said  he  would  sign  over  his 
interest  in  It,  and  I  forgot  now  just  which  one 
mentioned  it  first,  but  Bichard  told  me  that  he 
could  get  all  of  them  to  sign  up  the  release 
deed  without  any  trouble.  I  had  to  go  away 
in  a  couple  of  days,  and  I  didn't  have  time  to 
see  all  of  the  heirs,  and  I  tpld  Bidiard  that 
would  be  all  right  If  he  could  do  that.  I  had 
to  go  to  Pond  Creek  to  work  for  Biley  Les- 
ter. He  would  see  all  of  the  heirs,  and  that 
probably  all  of  them  would  meet  him  at  Stone 
Coal,  and  that  they  would  dgn  a  release  deed 
for  him.  I  told  him  I  would  pay  him  for  the 
trouble,  and  asked  him  what  he  would  charge 
me,  and  he  said  he  wouldn't  charge  me  anythini^ 
much,  and  I  asked  him  if  $10  would  pay  him 
for  his  trouble,  and,  as  well  as  I  remember,  he 
said  f  10  would  be  liberal  payment,  and  I  told 
him  I  would  pay  him  if  he  would  see  all  of  the 
heirs  and  get  them  to  sign  the  deed. 

"Q.  Did  you  have  prepared  a  release  deed 
and  turn  it  over  to  Bichard  Yates? 

"A.  I  told  him  that  Mr.  Stinson  would  pre- 
pare the  deed  when  he  got  ready  to  get  out  and 
get  them  to  sign  it.  I  went  and  we  went  up 
to  Mr.  Stinson's  office. 

"Q.  You  say  we  went  up  to  Mr.  Stinson's  of- 
fice; do  you  mean  that  Bichard  Yates  went 
with  you? 

"A.  Yes,  sir. 

"Q.  Now,  I  wUl  ask  you  to  detafl  as  nearly 
as  you  can  the  conversation  with  Bichard  Yatee 
after  you  went  to  Mr.  Stinson's  office? 

"A.  Well,  after  we  went  up  there  I  told  Mr. 
Stinson  that  Bichard  said  that  he  could  get 
the  heirs  to  sign  a  release  deed  for  us  without 
any  trouble,  and  explain  it  to  them,  how  he  was 
one  of  the  distant  heirs,  and  didn't  hare  any- 
thing in  it  much,  If  anything  at  all,  and  that 
as  I  had  to  go  away  that  he  would  get  out  and 
get  the  heirs  to  sign  up  the  deed,  and  he  had 
promised  to  do  it. 

"Q.  Was  Mr.  Stinson  present  during  thi» 
conversation  ? 

A.  Yes,  sir;    he  was  present. 

Q.  Did  he  prepare  the  deed  then? 

**A.  No;  as  well  as  I  remember,  he  £dn*t 
prepare  the  deed  then. 

<*Q.  What  arrangement  was  made  about  tbe 
preparation  of  this  deed,  if  anything? 

"A.  Well,  Mr.  Stinson  told  Bichard  he  would 
prepare  the  deed  when  he,  Bichard,  got  read^ 
for  to  have  them  sign  it  np^  and  prepare  the 
deed  and  send  it  to  him. 
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"Q.  Do  yon  know  whether  or  not  Mr.  Stinson 
prepared  this  deed? 

"A.  He  didn't  prepare  that  deed  right  that 
day,  that  I  know  of,  bat  he  prepared  it  later  on. 

"Q.  Did  Bichard  Yates  secure  the  heirs  of 
Richard  Yates,  Sr.,  to  sign  this  release  deed? 

"A.  The  one  that  Mr.  Stinson  prepared  him 
a  deed  and  sent  it  to  him,  and  he  sent  it  back, 
said  that  he  had  left  ont  one  of  the  heirs,  and 
he  went  ahead  then  and  had  a  deed  prepared 
himself  and  got  Uie  heirs  to  sign  it 

"Q.  What  did  Richard  Xates  do  with  this 
deed? 

^A.  As  wen  as  I  remember,  I  beliere  he  sent 
it  back  to  Mr.  Stinson. 

'^Q.  And  was  the  deed  that  he  secnred  from 
the  heirs  of  old  man  Yates  to  himself? 

"A.  He  had  it  made  to  him,  and  told  the  heirs 
that  he  wonld  make  it  over  to  us  when  we  would 
pay  him  for  doing  the  work. 

"Q.  Did  he  make  the  deed  over  to  Mr.  Stin- 
son and  yourself? 

"A.  No;    he  did  not  make  it  over  to  us. 

''Q.  Did  you  ever  talk  to  Richard  Yates  about 
this  release  deed  that  Yates  secured  from  the 
heirs? 

"A.  Yes,  sir. 

"Q.  What  did  he  say  about  it? 

''A.  While  I  was  gone  I  had  heard  that  Rich- 
ard had  took  the  deed  up  in  his  own  name,  and 
that  he  was  going  to  make  it  oyer  to  us  when 
we  paid  it  oyer  for  doing  the  work.  At  that 
time  I  ^&Di*t  have  the  money  right  at  present, 
and  was  aiming  to  raise  the  money  and  pay 
him  when  I  got  back.  I  didn't  know  exactly 
when  he  would  get  all  the  heirs  to  sign  the  deed, 
and  when  I  come  back  he  had  the  deed  made 
in  his  name  and  put  on  record. 

"Q.  Did  you  talk  to  Richard  Yates  afterwards 
about  the  matter? 

"A.  Yes,  sir;  he  said  he  wouldn't  make  the 
deed  over  to  us  for  the  amount  agreed  upon, 

no. 

•*Q.  What  reason  did  he  give,  if  any,  for  r«^ 
fusing  to  make  the  deed  over? 

"A.  He  said  that  after  he  got  to  looking  into 
the  matter  of  the  land  that  he  found  that  the 
Yates  heirs  had  a  better  title  than  he  thought 
they  had,  and  I  believe  he  said  it  would  cost 
him  a  little  more  to  buy  them  out  than  he  had 
thought,  and  he  couldn't  sign  the  deed  over  to 
ua  to  what  he  had  paid  the  heirs  for  $10,  but 
lie  said  he  would  make  the  deed  over  to  us  for 
$400,  and  he  would  assign  the  deed  over  to 
US  if  we  would  pay  him  $400. 

"Q.  Did  he  say  how  much  it  had  cost  him  to 
Becure  the  release  deed? 

"A.  About  $10  to  the  heirs,  a;  well  as  I  re- 
member. 

"Q.  Were  you  ready  to  pay  Mr.  Yates  the  $10 
and  the  amount  that  he  had  paid  the  heirs  for 
the  release  deeds? 

''A.  Yes,  sir;  when  I  came  back  to  see  him 
later  on  I  was  ready  to  fix  up  the  matter  and 
pay  him  for  it 

''Q.  Did  Mr.  Yates  ever  present  the  deed  to 
X<ni  with  a  bUl? 

''A.  No,  sir;  he  never  presented  me  a  deed 
or  bin.  He  told  me  that  he  wouldn't  make  it 
ower,  and  I  told  him  that  I  felt  the  Matneys 
bad  owned  the  land  long  enough  and  bad  been 
in  possession  of  it,  as  we  had  always  had  in 
it  quiet  possession,  and  everybody,  as  well  as 
EUTBelf,  regarded  the  land  aa  belonging  to  the 
BdCatneys  heirs. 


▼.  YATES  581 

8.11.) 

'*Q.  And  what  did  Richard  Yates  say,  if  any- 
thing? 

"A.  I  told  him  that  we  could  win  the  land  and 
hold  it  by  law,  and  I  said,  as  it  was  our  land, 
we  had  been  paying  the  taxes  on  it,  and  nobody 
had  ever  been  disputing  our  right  to  this  land, 
and  also  regarded  it  as  our  land. 

"Q.  WeU,  now,  what  did  Richard  Yates  say? 

"A.  Richard  told  me  that  we  didn't  have  any 
deeds  for  it,  had  been  burnt  up,  and  there 
wasn't  anything  to  prove  that  old  man  Walter 
Matney  and  Richard  Yates  had  swapped  land 
or  traded  their  lands.  This  was  the  conversa- 
tion between  us,  as  well  as  I  remember.  He 
told  me  if  I  would  pay  him  $400  he  would  make 
the  deed  over  to  us." 

Cross-ezamliiation : 

*'  *  •  •  A  WeU,  he  wouldn't  agree  to  Uke 
what  we  offered  to  do  the  work  for  us.  I  was 
aiming  to  pay  him  when  we  got  the  money. 

**Q.  You  didn't  give  him  a  penny  with  which 
to  buy  the  interest  of  these  heirs,  did  you? 

"A.  No;  not  at  that  time.  I  was  getting 
ready  to  furnish  him  the  money.  I  didn't  know 
how  much  it  would  take  me. 

"Q.  Well,  you  went  to  Pond  Creek  about  that 
time? 

"A.  Yes,  sir. 

"Q.  Did  you  write  him  a  letter  back  and  tell 
him  that  you  had  changed  your  mind  about 
the  matter? 

"A.  WeU,  I  believe  that  he  wrote  to  me; 
that  I  received  a  letter  from  Richard,  stating 
that  it  would  take  more  than  we  had  figured 
on  buying  some  of  them  out,  and  I  didn't  have 
quite  enough  money  at  that  time,  and  I  believe 
that  I  wrote  him  to  delay  the  matter,  or  stop 
untfl  I  came  up;  at  least  that  is  what  I  meant, 
that  to  wait  until  I  came  and  seen  him. 

**Q.  But  you  wrote  and  told  him  not  to  take 
the  matter  up  at  that  time,  didn't  you? 

"A.  Well,  I  think  I  did  write  to  him.  Of 
course,  I  meant  to  wait  until  I  dime  and  ad- 
vanced him  the  money  and  get  me  to  back  it 

up. 

"Q.  I  am  not  asking  you  what  you  meant,  I 
am  asking  you  what  you  wrote  Richard  Yates, 
and  it  is  true,  when  he  wrote  you  and  told  you 
that  it  would  take  more  money  to  buy  the  in- 
terest of  these  heirs  than  you  had  figured  or 
anticipated,  you  wrote  and  told  him  to  let 
the  matter  alone,  and  not  to  take  it  u]f  at  that 
time,  didn't  you? 

"A.  Yes;  right  at  that  time.  I  thought  he 
was  going  ahead,  and  I  wanted  to  come  up  and 
make  arrangements  with  him. 

"Q.  Now,  I  didn't  ask  you  what  you  thought; 
I  am  asking  you  what  you  wrote  Richard  Yates. 
You  wrote  him  just  what  I  have  stated  to  you 
above  in  these  questions,  didn't  you? 

"A.  Yes;  I  remember  writing  him  that.  Of 
course,  when  I  wrote  him  I  didn't  mean  for  him 
to  lay  the  matter  down. 

"Q.  Do  you  mean  to  say  that  you  would  write 
a  man  and  tell  him  not  to  do  a  thing,  and  you 
would  then  expect  him,  in  the  face  of  that 
writing,  to  go  on  contrary  to  your  instructions 
and  do  the  thing?    Is  that  what  you  mean? 

''A.  No,  sir;  of  course,  when  I  wrote  him  I 
didn't  have  the  money  right  then,  and  couldn't 
get  off,  and  decided  I  would  get  him  to  delay  it 
until  I  came  up,  and  I  didn't  know  how  much 
it  would  take  and  everything. 
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"Q.  But  70a  didn't  mean  yon  intended  to  do 
nothing  after  you  wrote  him  to  stop  and  let  the 
matter  alone,  did  yon? 

"A.  WeD,  I  am  not  sure;  I  guess  I  wrote 
him  that;  I  remember  that  I  was  trying  to  get 
ready  in  a  few  weeks  to  come  up,  and  I  wanted 
him  to  wait 

"Q.  Did  you  write  him  your  construction  and 
what  you  meant  and  had  in  your  mind  that  you 
wanted  him  to  do,  which  was  contrary  to  the 
writing  which  you  were  sending  hin^? 

"A.  I  know  I  wrote  him  two  or  three  let- 
ters; I  am  not  sure  how  many  letters  I  wrote 
him. 

'*Q.  You  intended  him  to  obey  your  writing, 
didn't  you? 

"A.  Yes;  what  I  meant,  for  him  to  stop  right 
then  for  a  while  that  I  was  in  a  hurry  to  do  the 
work. 

'*Q.  He  did  stop,  and  didn't  undertake  any 
further  to  get  the  deeds  for  you,  did  he,  after 
you  wrote  him  that? 

"A.  I  thought  he  would  wait  until  I  got  back 
to  proceed  with  his  work. 

"Q.  You  didn't  write  him  and  tell  him  to  stop 
and  then  expect  him  to  go  on,  did  you? 

"A.  I  didn't  expect  for  him  to  go  on  until  I 
come  back. 

"Q.  He  did  write  you  that  it  would  take  more 
money  than  you  expected  to  put  up  to  buy  the 
interest,  didn't  he? 

"A.  As  well  as  I  remember,  he  wrote  me  that. 

"Q.  And  it  was  in  response  to  that  letter  that 
you  wrote  and  told  him  to  not  go  further  with 
the  matter? 

**A.  Yes,  sir;  right  then. 

"Q.  And  then  when  you  saw  Richard  Yates 
next  he  had  bought  this  to  you,  hadn't  he,  and 
had  taken  his  deed  for  it? 

"A.  Yes,  sir. 

"Q.  And  when  you  talked  to  him  he  told  you 
that  upon  receiving  your  letter  he  turn  the 
deed  back  to  Mr.  Stinson,  which  Mr.  Stinson 
bad  given  him  at  your  instance  to  get  the  Yates- 
es  to  sign? 

*'A.  No,  sir;  I  don't  remember  of  him  telling 
me  that. 

"Q.  You  found  out  that  w:as  true,  didn't  you? 

*'A.  Well,  I  found  out  that  he  returned  the 
deed  back  to  Mr.  Stinson,  because  one  of  the 
heirs  was  left  out  that  was  why  he  turned  it 
back.    •    •    • 

'*Q.  I  am  not  asking  you  how  you  felt  about 
the  matter,  but  I  am  asking  you  what  you 
done.  When  Richard  Yates  next  saw  you,  aft- 
er he  had  taken  the  deed  in  his  own  name,  and 
after  you  had  wrote  him  to  stop,  he  told  you 
that  he  had  had  the  title  looked  into,  and  found 
that  it  was  different  to  what  you  thought  it 
was,  didn't  he? 

"A.  After  he  got  the  deed  in  his  own  name, 
he  told  me  that. 

''Q.  He  told  you  that  he  found  that  your 
grandfather  had  willed  the  Watkins  Branch 
land  to  his  daughters,  didn't  he? 

"A.  Well,  we  had  so  much  conversation  about 
it,  I  am  not  sure  about  it. 

''Q.  He  also  told  you  that  a  number  of  the 
heirs  of  Richard  Yates  contended  that  their 
father  never  did  dispose  of  his  interest  in  the 
Bear  T:3e  Hollow  land,  didn't  he? 

"A.  Yes;  I  remember  him  saying  that,  but 
if  they  had  the  deed  were  burned  up. 

"Q.  Anyway,  he  told  you  that  different  ones 
of  these  heirs  which  he  had  seen  had  contended 


I  that  their  father  had  not  sold  his  interest  in 
the  Bear  Tree  land,  but  that  he  owned  it  at 
his  death,  and  that  it  would  take  more  money 
to  buy  their  interest  than  to  make  a  mere  re- 
lease deed  to  him,  didn't  he? 

"A.  Well,  I  remember  him  saying  that  he 
couldn't  turn  us  and  get  the  deed  for  what  he 
had  to  pay  the  other  heirs.  The  Yates  heirs 
that  he  had  talked  to  wouldn't  sign  it  for  the 
money  that  we  agreed  for. 

"Q.  Didn't  he  write  you  in  that  letter  to 
Pond  Creek  and  tell  you  in  that  letter  that  the 
heirs  of  Richard  Yates,  Sr.,  had  informed  him 
that  their  father  had  not  disposed  of  his  inter- 
est in  that  land,  and  for  that  reason  that  they 
would  have  to  have  more  money  if  they  aold 
their  interest  than  you  had  agreed? 

'*A.  Well,  I  believe  he  did  write  me  as  to 
one  or  two  of  the  heirs  might  have  to  have 
more  money.** 

The  following  from  J.  H.  Stinson's,  the 
other  appellant's,  deposition,  will  show  the 
positions  taken  by  him  on  the  same  subject: 

"Q.  What  did  you  do  with  reference  to  secor- 
ing  a  release  deed  from  the  heirs  of  Richard 
Yates,  Sr.,  if  anythhig? 

"A.  I  had  a  talk  with  John  Matney  about  it; 
we  talked  two  or  three  times  about  it,  I  expect; 
and  one  day  John  Matney  come  into  my  office, 
and  said  he  had  been  talking  to  Richard  Yates, 
and  that  Richard  Yates  had  agreed  to  get  par- 
ties to  sign  the  deed,  and  said  he  was  in  town, 
and  I  told  him  to  go  out  and  bring  him  in  my 
office,  and  he  went  out,  and  he  and  Mr.  Yates 
come  into  the  office. 

"Q.  What  was  said,  if  anything,  by  Richard 
Yates,  relative  to  obtaining  the  release  deed? 

"A.  I  explained  to  Mr.  Yates  what  Mr.  Biatney 
had  said,  that  he  was  willing  to  get  this  release 
deed  for  us,  and  that  I  had  a  conversation  with 
John  Matney,  and  had  agreed  to  get  the  deed,  if 
we  wanted  him  to,  and  I  asked  him  what  he 
thought  about  it,  and  he  said  that  he  felt  hke 
he  wouldn't  have  any  trouble  to  do  it,  and 
John  Matney  spoke  up  at  the  time,  and  said 
that  Richard  was  related  to  the  parties,  he 
would  probably  do  the  work  better  than  we 
could,  and  he  said  also  that  he  believed  that 
he  could  do  it  better  than  we  could,  and  said 
that  he  was  willing  to  do  it,  and  that  he  thought 
they  would  sign  the  deed  without  any  trouble. 

"Q.  What  arrangements,  if  any,  did  you  make 
with  Richard  Yates  relative  to  obtaining  this 
release  deed? 

"A.  He  agreed  to  go  and  get  the  parties  to 
sign  it,  and,  as  I  understood  it,  he  and  Bfr. 
Matney  had  agreed  on  $10  for  his  services,  and 
I  told  him  that  I  was  willing  to  pay  him  any 
amount  and  pay  him  any  additional  expenses 
that  he  was  out  and  any  amount  that  was 
right  for  his  services,  and  if  he  was  out  any- 
thing we  would  pay  him  that  additional,  and  he 
said  that  was  all  right,  and  we  agreed  on  so 
much,  and  I  believe  it  was  $10  an  heir,  except 
the  John  R.  Yates  heirs.  John  R.  Yates  was 
one  of  Richard  Yates'  heirs,  who  had  died  leav- 
ing some  several  heirs,  and  we  were  to  pay 
them  $2  each.  Richard  Yates  being  one  of 
them,  and  he  agreed  to  take  $2  for  his  interest, 
and  I  took  the  list  of  the  names  of  the  heira 
to  prepare  the  deed  from,  and  prepared  the  deed 
and  mailed  it  to  him,  and  I  was  going  away 
at  the  time,  and  when  I  oome  back  home  I  re- 
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ceiyed  the  deed  back;  he  had  either  left  it 
there  at  the  house  or  sent  it;  anyway  the  deed 
«ra8  at  the  house  when  I  got  hack,  and  stating 
that  there  were  two  or  three  of  the  heirs'  names 
left  out  I  don't  know  whether  Bichard  had 
failed  to  give  them  to  me  in  the  memorandum, 
or  whether  it  was  an  oversight  in  preparing  the 
deed.  I  don't  remember,  and  I  was  not  well  at 
that  time,  not  able  to  do  anything  much,  had 
gone  away  for  a  little  while,  and  I  come  back, 
and  another  time  that  I  come  back,  I  don't  re- 
member just  how  long,  I  prepared  another  deed, 
and  I  saw  Richard  and  named  it  to  him,  and  he 
said  that  I  needn't  give  it  to  him,  that  he  had 
already  taken  the  deed,  and  that  he  had  gotten 
Dolphus  Smith  to  prepare  a  deed,  and  he  had 
taken  in  his  own  name.  I  think  he  told  me  that 
Dolphus  prepared  it;  I  think  that  is  what  he 
said.  I  was  at  one  other  time  on  the  street 
somewheres,  and  I  met  Richard,  and  he  said 
something  or  other  about  some  money,  and  I 
was  starting  for  some  place  or  other,  and  I  said 
I  haven't  got  any  money  with  me,  and  I  told 
him  that  if  be  would  put  the  money  up  and  pay 
them  that  I  would  give  him  a  check  for  it,  and 
would  pay  him  for  the  use  of  his  money,  and  he 
agreed  with  me  that  he  would  do  it,  and  that  is 
the  only  time  that  he  ever  called  on  me  for 
money. 

"Q.  Did  he  ever  intimate  to  yon  that  he  was 
obtaining  the  deed  in  hia  own  name? 

''A.  He  did  not 

"Q.  When  you  saw  him  on  the  occasion  that 
he  told  you  that  he  had  already  taken  the  deed 
to  himself,  did  be  say  why  he  had  done  this? 

''A.  I  don't  beUeve  he  did;  if  he  did,  I 
don't  remember. 

"Q.  What  did  he  say  at  that  time  about  mak- 
ing you  and  Mr.  J.  H.  Matney  a  release  deed 
for  the  land? 

"A.  He  first  said  he  wouldn't  make  it,  and  I 
talked  to  him  awhile,  and  he  said  he  thought  it 
was  his,  and  he  had  the  deed  for  a  one-half  in- 
terest in  it,  and  he  would  sell  it  to  us.  I  told 
him  that  wouldn't  be  treating  us  right  and  I 
didn't  think  that  he  was  that  kind  of  a  man  to 
do  that  way,  and  after  talking  some  he  talked 
like  he  would  take  $400  if  we  would  give  it  to 
him,  and  I  told  him  that  I  thought  that  was  too 
much.    •    •    • 

"A.  I  had  no  such  conversation  with  Richard 
Yates,  except  that  I  told  him  that  when  to  take 
the  deed,  and  asked  me  $400,  and  I  told  him  I 
could  set  it  up  cheaper  than  that,  and  I  would 
do  it  That  is  the  only  time  I  had  any  con- 
versation of  that  kind  with  Mr.  Yates,  and  the 
conversation  that  you  refer  to  that  I  had  with 
him  at  Matney,  or  in  the  street  of  Grundy.  I 
know  I  was  going  some  where  and  met  Mr. 
Yates  and  something  was  said  about  some  mon- 
ey, and  I  told  him  I  didn't  have  the  money  with 
me,  and  if  he  would  advance  the  money  I 
would  give  him  a  check  for  it  and  he  agreed 
to  do  so. 

"Q.  How  much  was  he  to  advance? 

''A.  Whatever  was  necessary  to  get  the  deed, 
We  had  an  agreement  with  them  to  pay  them 
so  much  a  piece. 

'Q.  How  much  a  piece? 

'A.  The  Yates  heirs,  Richard  and  his  broth- 
ers and  sisters,  was  to  be  paid  $2  apiece,  I 
mean  the  agreement  we  had  with  Richard  Yates, 
and  I  understood  that  it  was  satisfactory  with 
all  of  them,  and  my  recollection  is  that  the 
others  was  $10,  and  it  was  $10  for  Richard 
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'  Yates*  heirs,  but  there  were  probably  six  or 
seven  of  them  we  agreed  to  pay  $2  apiece.  •  ♦  ♦ 

"Q.  You  haven't  paid  one  cent? 

"A.  I  have  not. 

**Q.  And  you  have  never  fixed  any  amount 
with  Richard  Yates  to  pay  him? 

"A.  I  offered  to  pay  him  what  was  right  and 
reasonable  for  his  services  and  to  pay  him  all 
of  his  money  back,  and  he  refused  to  make  us 
the  deed  at  all,  except  just  sell  us  his  inter- 
est in  it  but  after  discussing  the  matter  with 
him  a  whUe  agreed  to  make  us  the  deed  for 
$400." 

Richard  Yates,  the  appellee,  testified,  In 
substance,  that  he  did  have  the  conversation 
with  the  appellants  as  to  which  the  latter 
testified,  and  that  he  did  agree  to  act  as 
agent  for  them  in  getting  the  Yates  heirs  to 
sign  a  deed  or  release  deed  conveying  their 
interest  in  the  241-acre  tract  of  land  to  ap- 
pellants, but  that  he  (the  appellee)  did  not 
agree  to  put  up  the  money  for  appellanta 
Then  follows  the  following  testimony  of  ap- 
pellee : 
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Q.  You  may  state  what  was  done  by  you  and 
Mr.  Matney  and  Mr.  Stinson  in  reference  to 
procuring  this  release  deed. 

"A.  I  saw  some  of  the  parties,  nearly  all  of 
them,  and  they  said  they  would  release  it  and 
I  spoke  to  Mr.  Stinson,  and  he  prepared  me  a 
deed  and  left  it  in  the  mail  box,  and  then  I 
saw  him  at  Matney  on  the  same  day,  and  he 
wanted  me  to  put  up  the  money  and  go  and 
get  it  up,  and  I  told  him  'No,'  I  would  not  go. 

'*Q.  Did  you  tell  him  you  would  not  put  up 
the  money? 

"A.  Yes,  sir. 

"Q.  After  you  saw  Mr.  Stinson  at  Matney  did 
you  see  some  of  the  Yates  heirs  immediately 
following  that? 

"A.  Yes,  sir. 

"Q.  You  can  state  what  ones  you  saw? 

"A.  Unde  William  Riley  Smith  and  Aunt  Ma- 
rinda  Smith. 

*'Q.  You  may  state  if  Marinda  Smith  was  one 
of  the  Yates  heirs? 

•*A.  Yes,  sir. 

"Q.  When  did  you  see  them  in  reference  to 
the  time  ^ou  saw  Mr.  Stinson  at  Matney,  and 
the  time  he  informed  you  he  left  the  deed  in 
your  mail  box? 

"A.  The  same  evening. 

"Q.  I  will  ask  you  if  they  agreed  they  would 
execute  the  release  deed? 

"A.  They  asked  me  if  I  had  the  money,  and 
I  told  them  I  did  not  cmd  they  says,  'Will  you 
stand  good?'  I  said,  'I  won't,*  and  then  said» 
'You  need  not  present  any  deed  to  us  until  you 
present  the  money.' 

"Q.  At  that  time  did  you  see  the  deed? 

"A.  No,  sir. 

"Q.  Immediately  following  that  conversation 
with  Mr.  and  Mrs.  Smith  on  the  same  evening 
did  you  get  the  deed  from  the  mail  box? 

"A.  Yes,  sir. 

"Q.  What  did  you  find  when  you  received 
the  deed  in  reference  to  the  parties  to  the  deed? 

"A.  Some  of  the  heirs'  names  were  left  out  of 
the  deed. 

"Q.  What  did  you  do  then? 

"A.  I  brung  it  back  to  Mr.  Stinson's  office 
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and  gave  it  to  Mr.  Lindsay,  or  gave  It  to  Mr. 
Stinson  on  the  road;    I  don't  know  which. 

''Q.  Did  you  inform  Mr.  Stinson  or  Mr.  Mat- 
ney  either  that  the  deed  was  not  correctly  writ- 
ten as  to  the  parties? 

"A.  I  informed  Mr.  Stinson.  I  met  him  on 
the  road  between  here  and  where  I  live,  and 
told  him  some  of  the  heirs*  names  were  left  oot. 

*'Q.  At  the  time  you  returned  the  deed  to 
Mr.  Stinson,  I  will  ask  you  if  he  said  anything 
further  to  you  in  reference  to  getting  the  re- 
lease deed? 

"A.  No,  sir. 

''Q.  I  will  ask  you  if,  after  returning  this 
deed  to  him,  you  understood  and  considered 
at  any  time  you  were  to  do  anything  further  in 
reference  to  the  matter. 

"A.  No,  sir. 

"Q.  Did  Mr.  Stinson  or  any  one  for  him  or 
Mr.  Matney  pay  to  yon  one  cent  with  which 
to  obtain  this  title  at  any  time? 

**A.  No,  sir. 

"Q.  At  the  time  you  returned  the  deed  to  Mr. 
Stinson  and  at  the  time  you  say  you  consid- 
ered the  matter  was  at  an  end,  so  far  as  you 
were  concerned,  did  you  then  know  the  status 
of  this  Yates  titie? 

"A.  No,  sir. 

"Q.  I  belieye  you  say  you  are  not  dear  to 
just  whom  you  returned  the  deed  to,  either 
Mr.  Stinson  or  Mr.  Lindsay;   am  I  correct? 

"A.  Yes,  sir. 

"Q.  I  will  ask  yon  if  the  Mr.  I^dsay  you  re- 
fer to  was  a  law  partner  of  Mr.  Stinson*sT 

**A.  I  think  so. 

"Q.  Was  he  working  in  Mr.  Stinson's  office? 

"A.  Yes,  sir. 

^'Q.  After  you  returned  the  deed  to  him  you 
may  state  if  you  gaye  him  information  and  in- 
structions as  to  the  names  being  left  out  of  the 
deed  or  not. 

"A.  I  don't  remember  whether  I  did  or  not. 

"Q.  However,  yon*  do  remember,  if  I  under* 
stood  your  evidence,  that  you  saw  Mr.  Stinson 
and  told  him  as  to  the  condition  of  the  deed; 
am  I  correct? 

••A.  Yes,  sir. 

"Q.  After  you  had  returned  this  deed  and 
Informed  Mr.  Stinson  that  the  deed  was  not 
correct,  and  after  you  say  you  considered  the 
whole  matter  at  an  end  so  far  as  you  were  con- 
cerned, I  will  ask  you  if  you  took  any  steps 
to  ascertain  the  condition  of  this  Yates  title  to 
the  241 -acre  tract. 

'A.  Yes,  sir. 

'Q.  You  may  state  wh|it  you  did  in  reference 
to  obtaining  this  information. 

"A.  I  came  to  Grundy  one  day  and  got  yon 
(meaning  Mr.  Daugherty)  to  look  the  record 
up,  and  see  if  it  was  what  it  had  been  reported 
to  me,  and  you  did,  and  found  It  was  different 
from  what  it  had  been  reported  to  me.    •    •    * 

*'Q.  Upon  finding  that  the  correct  status  of 
the  title  to  this  tract  was  entirely  different 
to  what  they  had  represented  it  to  you  to  be, 
you  may  state  whether  or  not  your  counsel  ad- 
vised you  that  in  his  opinion  the  legal  title 
rested  in  the  Yates  heirs  according  to  the  in- 
formation he  had  received  from  the  records  to 
an  undivided  one-half  interest  in  this  tract  *  ^  * 

"A.  Yes,  sir. 

"Q.  Following  the  opinion  and  advice  of  your 
counsel,  you  may  state  then  what  you  did  in 
reference  to  a  purchase  of  the  interest  of  the 
Yates  heirs  to  this  land* 
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"A.  I  went  and  boai^ht  it  for  myseli.  I  foond 
that  I  had  an  interest  in  it  myself  and  saw 
that  it  was  different. 

''Q.  I  will  ask  you  what  Mr.  Stinson  and  Mr. 
Matney  proposed  to  pay,  If  anything,  for  the 
release  deeds  to  this  landl 

"A.  Matney  told  me,  if  I  would  go  and  see 
the  parties  and  see  what  they  would  do,  he 
said,  'I  will  make  you  a  present  of  $10  and  wiU 
pay  you  extra  for  your  trouble,  and  will  take  the 
matter  up  with  Mr.  Stinson,'  and  Mr.  Stinson 
told  me  the  same  thing.    *    *    * 

"Q.  You  may  state  the  total  cost  of  obtaioinx 
the  Yates  branch  of  this  title. 

"A.  It  cost  me  $200.    ♦    •    •■• 

OroBS-examlnatlon : 

"By  Bir.  Pobst: 

"Q.  Mr.  Yates,  you  first  undertook  to  procure 
the  release  deed  from  the  heirs  of  Richard 
Yates,  Sr.,  for  and  on  behalf  of  complainants 
in  this  suit,  John  H.  Matney  and  J.  H.  Stinson, 
did  you  not? 

"A.  Yes,  sir. 

"Q.  When  you  started  out  to  procure  tbii 
deed  and  to  see  these  heirs  you  were  working 
for  John  H.  Matney  and  J.  H.  Stinson,  were  yon 
not? 

*'A.  Yes,  sir. 

"Q.  Did  you  ever  tell  John  H.  Matney  and 
J.  H.  Stinson  that  you  had  decided  to  quit  work- 
ing for  them  and  procure  the  deed  for  your- 
self? 

"A.  No,  sir;  not  before  I  brung  the  deed  back 
to  them,  I  did  not. 

**Q,  Did  you  ever  tell  them  before  yoa  got 
your  deed  from  the  heirs? 

-A.  No,  sir.- 

The  testimony  of  Wm.  BIley  Smith,  al- 
though a  witness  for  appellants,  on  the  sub- 
ject of  requiring  the  money  to  be  iMild  him 
before  he  executed  the  deed  to  appellants, 
eta,  is  as  follows: 

"A.  Well,  he  [appellant]  come  here  before 
that  time.  He  come  here  fi^st  and  said  he 
wanted  to  know  what  we  would  take  for  it, 
and  said  he  was  buying  it  for  Stinson  and  Mat- 
ney, and  we  told  him  we  would  take  $12  for 
our  interest,  and  he  come  back  after  that,  may- 
be six  months  afterwards,  and  fetched  the  deeds 
from  Stinson  for  us  to  sign,  and  I  asked  him 
if  he  had  the  money,  and  he  said  that  he  did  not 
have  it,  and  said  that  they  would  send,  said  that 
Stinson  said  he  would  pay  for  it,  and  I  told 
him,  'I  will  make  the  deed  if  you  have  the  mon- 
ey,' and  he  said  he  did  not  have  it,  and  I  said, 
'We  are  not  going  to  make  it,'  and  we  didn't, 
and  it  was  two  or  ihre»  month*  after  that  he 
passed  out  by  the  gap  and  said,  *I  have  taken  a 
notion  to  buy  that  myself,'  and  sai4  'Will  yon 
make  me  a  deed?'  and  I  said,  'We  will  sell  to 
anybody  that  will  pay  us  the  money.' "  (Ital- 
ics supplied.) 

Floyd  Matney,  another  witness  for  the  ap- 
pellants, testified  as  follows  with  respect  to 
statements  made  by  appellant  at  the  time  the 
latter  obtained  the  deed  from  the  witness : 

*'Q.  I  wish  you  would  state  what  Mr.  Yates 
said.  What  did  Dick  say  to  yon  relative  to  hi» 
name  appearing  in  the  deed  as  a  grantee? 

**A.  Well,  Dick,  when  he  eome  over  there 
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the  deed,  and  the  ma^strate,  I  Just  thought  he 
was  coming  to  take  it  up  for  John  Stinson,  but 
we  got  into  a  talk,  and  he  asked  me  if  I  would 
care  to  sign  the  deed,  that  he  was  taking  St 
up  in  his  own  name,  and  he  would  let  them 
haye  it,  as  he  had  been  trying  to  get  John  Stin- 
son  to  put  him  up  the  money,  that  they  would 
sign  the  deed,  and  that,  as  they  hadn't  done  it, 
and  Dolphus  Smith  was  about  to  take  it  up, 
was  thinking  about  taking  it  up,  and  taking  care 
of  it,  that  he  would  let  them  have  it,  and  could 
do  it  all  just  as  easier  as  he  could  to  get  his 
interest,  and  he  was  putting  his  own  money  in 
it,  and  all  he  wanted  was  a  reasonable  profit 
for  the  use  of  his  money. 

"Q.  Did  he  represent  to  yon  that  he  was  go- 
ing to  obtain  the  release  deed  for  John  Matney 
and  J.  H.  Stinson?    •    ♦    • 

"A.  Yes  sir. 

"Q.  Well,  now,  I  will  ask  you  to  state  ex- 
actly what  he  said  about  letting  Stinson  and 
Matney  have  the  land? 

"A.  Well,  he  said  he  would  let  them  have  it; 
pay  him  back  his  money  and  a  reasonable  profit 
for  his  trouble;   that  he  would  let  him  have  it. 

"Q.  Why  did  he  say  he  was  taking  the  deed  in 
his  own  name? 

••A.  To  be  safe  with  his  money.** 

^e  evidence  of  the  existence  of  the  elder 
patent,  of  date  December  1,  1858,  to  E.  F. 
Harman  and  Peter  L.  Snrdam,  and  other 
pertinent  matters  are  referred  to  in  the  opin- 
ion of  the  court 

H.  Claude  Pobst,  of  Gnindy,  for  aK>eI- 
lants. 

A.  A.  Skeen,  of  CUntwood,  and  W.  A. 
Daugherty,  of  Grundy,  tor  appellee. 

SIMS,  J.,  after  making  the  foregoing  stat^ 
ment,  delivered  the  following  opinion  of  the 
court: 

The  chief  question  presented  for  our  deci- 
sion by  the  assignments  of  error  is  the  fol- 
lowing: 

[1]  1.  Did  the  appellants  have  the  right 
to  claim  that  the  appellee  held  the  conveyance 
from  the  Yates  heirs  in  trust  for  appellants 
after  appellee  offered  to  convey  the  Inters 
csts  in  the  241-acre  tract  thus  actiuired  and 
also  his  own  interest  in  such  land  derived  by 
descent,  if  appellants  would  refund  to  him 
liis  actual  outlay  of  $200  and  pay  him  $200 
for  his  services? 

This  question  must  be  answered  in  the 
negative. 

The  law  of  the  case  was  determined  by  the 
opinion  and  decision  of  this  court  on  the 
former  appeal  as  appears  from  the  report  of 
the  case  abore  referred  to  (121  Va.  506,  93 
S.  E.  684),  and  that  holding  need  not  be  set 
forth  here,  except  to  say  that  it  was  based  on 
tlie  assumption  of  the  correctness  of  the  al- 
legations of  the  pleadings  of  appellants, 
among  whl<Ai  was  the  allegation  that  they 
liad  offered  to  pay  appellant  for  his  services 
and  to  r^mburse  him  in  full  for  an  cost  and 
expense  which  he  had  incurred  in  connection 
^vrith  the  matter. 


We  are  therefore  now  concerned  solely 
with  the  facts  of  the  case. 

There  is  no  controversy  about  the  fact  that 
at  some  time,  over  three  months  before  ap- 
pellee thought  of  or  undertook  to  obtain  the 
conveyance  from  the  Yates  heirs  to  himself, 
the  appellee  did  undertake  to  act  as  agent  for 
appellants  in  getting  the  Yates  heirs  to  ex- 
ecute the  deed  to  appellants.  And,  while 
there  is  some  controversy  as  to  what  com- 
pensation the  appellant  Matney  first  agreed 
to  pay  the  appellee  for  his  services,  the  pre- 
ponderance of  the  evidence  clearly  shows 
that  before  appellee  undertook  to  act  as 
agent  in  the  matter  both  of  appellants  agreed 
to  pay  him  a  reasonable  compensation  for 
his  services.  Nor  can  there  be  any  doubt,  as 
we  think,  that  the  sum  of  $200  was  but  a 
reasonable  compensation  for  appellant's  serv- 
ices under  the  circumstances  disclosed  by 
the  evidence. 

The  circumstances  last  referred  to,  as  es- 
tablished, as  we  think  by  the  preponderance 
of  the  evidence,  are  as  follows:  By  the  terms 
of  the  agency  agreement  entered  Into  between 
appellee  and  appellants  in  the  appellant  S tin- 
son's  office,  the  purchase  price  to  be  paid  to 
the  respective  Yates  heirs  was  strictly  limit- 
ed to  certain  specific  sums.  Appellee  was 
not  authorized  to  obligate  the  appellants  for 
anything  more.  Indeed,  it  was  not  then  an- 
ticipated that  any  of  the  Yates  heirs  would 
demand  any  greater  payment.  It  clearly  ap- 
pears that  at  that  time  the  appellee  did  hot 
agree  to  advance  for  appellants  any  of  this 
purchase  money.  Both  Matney  and  Yates  in 
substance  concede  this  in  their  testimony. 
The  agency  of  the  appellee  was  a  mere  minis- 
terial one,  not  coupled  with  any  interest  He 
could  not  go  on  with  the  contemplated  pur- 
chase from  the  Yates  heirs  any  longer  than 
the  appellants  wished  him  to  do  so.  The 
whole  matter  was  executory.  They  had  the 
right  to  abandon  the  undertaking  at  any 
time  by  not  consenting  to  be  bound  for,  or  by 
not  putting  up  the  purchase  money  when  call- 
ed upon  to  do  so.  Stinson  does  testify  that 
on  a  subsequent  occasion,  when  the  appellee 
"said  something  or  other  about  some  money," 
he  (Stinson)  requested  appellee  to  put.  up 
the  money,  and  that  appellee  agreed  to  do 
it.  Appellee  in  his  testimony  positively  de- 
nies that  he  made  such  an  agreement,  and 
says.  In  substance,  that  he  afBrmatively  stat- 
ed to  Stinson  when  the  latter  made  that 
proposition  that  he  (the  appellee)  would  not 
go  on  with  the  agency  undertaking  any 
further.  At  this  time  appellee  had  found  that 
it  would  cost  more  money  to  obtain  the  con- 
veyance from  the  Yates  heirs  than  had  been 
anticipated  as  aforesaid.  Therefore  the 
money  Stinson  says  appellee  mentioned  as 
aforesaid  must  have  been  the  greater  prices 
which  appellee  had  found  would  have  to  be 
paid.  Now,  if  it  had  been  then  agreed 
between   appellee   and   Stinson,   as   Stinson 
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says  was  the  case,  that  appellee  undertook 
to  go  ahead  and  put  up  the  money  upon 
Stinson*8  authorization  that  he  should  so  do, 
and  upon  Stinson's  personal  promise  to  repay 
him  the  loan,  there  was  no  occasion  for  ap- 
pellee to  have  had  the  correspondence  with 
Matney  on  the  subject  shown  in  evidence, 
which  in  effect,  asked  that  appellants  put  up 
the  purchase  money.  Matney  admits  in  his 
testimony  that  this  correspondence  occurred. 
This  is  conduct  ante  motam  litem,  which  Is 
a  most  convincing  character  of  evidence; 
and,  as  we  think,  turns  the  scale  in  weighing 
the  conflicting  evidence,  consisting  of  the 
statements  of  appellee  and  Stinson  afore- 
said, so  that  there  is  a  preponderance  of  evi- 
dence in  favor  of  the  correctness  of  the  tes- 
timony of  appellee  on  this  subject  We  there- 
fore conclude  that  the  testimony  of  Stinson 
aforesaid  on  this  subject  must  be  discarded, 
and  that  the  established  fact  is  that  appellee 
at  no  time  agreed  to  supply  any  of  the  pur- 
chase money.  O^he  testimony  of  Stinson  on 
the  subject  being  discarded,  we  must  and  do  al- 
so conclude  the  fact  to  be  that,  after  appellee 
informed  appellants  that  it  would  take  more 
money  than  had  been  anticipated  to  acquire 
the  Yates  heirs  deed,  neither  Stinson  nor 
Matney  authorized  appellee  to  pay  such  en- 
hanced price.  Matney  admits  in  his  testi- 
mony that  he  was  noncommittal  on  the  sub- 
ject, to  say  the  least  As  the  matter  stood 
thereafter,  following  the  letter  of  Matney  to 
appellee  asking  the  latter  "to  delay  the  mat- 
ter or  stop  until  I  (Matney)  came  up,"  neither 
Stinson  nor  Matney  were  obligated  to  refund 
to  appellee  one  cent  of  the  price  necessary 
to  be  paid  if  he  went  on  with  the  purchase 
of  the  Yates  heirs.  As  aforesaid,  appellee 
had  no  authority  to  go  on  with  the  purchase, 
or  make  appellants  debtors  to  him  without 
the  authority  from  them  to  do  so.  In  this 
situation  the  appellee  found  that  some  one 
else  was  contemplating  making  this  purchase 
If  he  did  not  In  that  emergency  he  decided 
to  act  and  take  the  risk  of  having  the  ap- 
pellants fail  to  ratify  his  action  in  going  on 
with  the  purchase.  This  he  did  when  he 
furnished  the  purchase  money  and  took  the 
deed  to  himself.  He  thus  risked  the  loss  both 
of  the  money  paid  out  and  the  value  of  his 
time  occupied  about  the  matter,  if  his  agency 
should  be  repudiated  by  appellants  and  the 
Yates  heirs'  title  should  prove  to  be  inferior 
to  the  elder  title  under  the  lost  deed  claimed 
by  appellants. 

Further,  while  the  evidence  for  appellee 
would  not  perhaps  be  considered  as  suthcient- 
ly  specific  to  establish  that  his  outlay  in  cost 
and  expenses  incurred  in  obtaining  the  con- 
veyance from  the  Yates  heirs  aggregated  the 
sum  of  $200,  making  up  the  sum  of  $400,  if 
that  had  been  made  an  issue  in  the  case,  this 
should  be  said:  The  appellants  did  not  base 
their  refusal  to  accept  appellee's  offer  pres- 
ently to  be  mentioned  on  the  ground  that 
such  outlay  did  not  amount  to  $200,  and 


hence  did  not  make  that  an  issue  in  the 
case. 

And,  aside  from  the  question  of  whether  the 
ai;ency  aforesaid  was  or  was  not  terminated 
by  the  failure  of  appellants  to  put  up  the 
purchase  money  found  necessary  to  acquire 
the  Yates  heirs*  deed,  or  to  authorize  appel- 
lee to  pay  that  price,  the  following  is  the 
fact  admitted  by  both  of  appellants  in  their 
testimony,  namely:  After  appellee  had  ob- 
tained the  deed  from  the  Yates  heirs  to  him- 
self, he  informed  appellants  of  this  and  offer- 
ed to  convey  the  Yates  heirs'  interests  thus, 
acquired  over  to  the  appellants,  if  the  latter 
would  reimburse  the  appellee  his  expenditures 
aforesaid,  which  he  claimed  aggregated  $200. 
and  would  pay  him  the  additional  sum  of 
$200  for  his  services  aforesaid  in  procuring 
the  deed,  which  services  consisted  not  alone 
of  personal  services  about  the  matter,  but  al- 
so of  the  service  of  putting  up  and  risk- 
ing, as  aforesaid,  the  loss  of  the  purchase 
money  paid  out  by  him.  This  the  appellants 
positively  declined  to  do,  not  because  they 
denied  that  the  expenditures  aggregated  the 
amount  of  $200,  but  because  they  were  un- 
willing to  pay  appellee  $200  for  his  services. 

The  decision  of  the  question  under  con- 
sideration turns,  then,  upon  the  decision  of 
whether  the  sum  of  $200  was  a  reasonable 
compensation  to  appellee  or  an  unreasonable 
sum.  We  have  no  hesitancy  in  holding  that 
it  was  no  more  than  a  reasonable  compensa- 
tion under  the  circumstances,  and  that  when 
appellants  refused  to  pay  it  they  released  the 
appellee  from  his  trust  relationship  to  them 
growing  out  of  his  former  agency,  and  that 
appellee  thereafter,  and  at  the  time  the  suit 
was  instituted  and  the  decree  was  entered, 
had  the  right  to  hold  as  his  own  the  convey- 
ance aforesaid  from  the  Yates  heirs. 

The  remaining  questions  presented  to  us 
for  decision  by  the  assignments  of  error  will 
be  disposed  of  in  their  qrder  as  stated  below. 

[2]  2.  Did  the  court  below  err  in  taking  no 
action  with  respect  to  the  alleged  Stuart  ti- 
tle, and  in  not  requiring  the  appellee  to  con- 
vey to  appellants  a  half  interest  in  the  Stu- 
art title  sought  to  be  set  up  by  appellee  in 
his  answer  as  the  superior  title,  on  payment 
by  appellants,  to  appellee  of  half  of  the  pur- 
chase money  paid  by  the  latter  for  the  Stu- 
art title? 

This  question  must  be  answered  in  the 
negative. 

There  were  various  positions  on  the  sub- 
ject of  the  Stuart  title  taken  in  the  cause  by 
appellants:  First,  they  denied  that  there 
was  any  evidence  in  the  cause  that  the  al- 
leged elder  patent  on  whidi  this  claim  of 
title  by  appellee  is  based  had  any  existence: 
secondly,  they  claimed  that  if  the  first  posi- 
tion was  untenable  there  was  a  broken  link 
in  the  chain  of  this  title  from  the  patent  to 
appellee  by  reason  of  a  certain  tax  deed  being 
void  for  certain  reasons  which  need  not  be 
here  set  out ;  and,  thirdly,  they  claimed  tluit 
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If  l>oth  the  first  and  second  positions  were  un- 
tenable, the  appellee  should  be  held  to  have 
ptarchased  the  Stuart  title  for  the  Joint  bene- 
fit of  himself  and  appellants  and  be  compel- 
led to  convey  a  half  Interest  in  such  title  to 
aK>ellants  on  payment  by  them  to  appellee 
of  half  the  purchase  money  the  latter  paid 
for  the  Stuart  title. 

The  appellee  took  issue  with  the  appel- 
lants upon  all  of  these  positions,  and  these 
several  matters  were  argued  at  length  la  the 
petition,  in  the  briefs,  and  orally  by  counsel 
for  the  respective  parties,  and  numerous 
authorities  have  been  cited  on  the  different 
questions  raised;  but,  in  view  of  the  objec- 
tion made  by  the  appellants  tiiemselves  tiiat 
there  is  no  evidence  in  the  cause  of  the  exist- 
ence of  the  elder  patent  in  question,  and  of 
our  view  that  this  position  is  well  talten,  we 
cannot  in  this  case  enter  upon  any  considera- 
tion of  these  various  questions,  other  than 
the  single  one  of  whether  there  is  any  evi- 
dence in  the  cause  of  the  existence  of  such 

patent. 

Confining  ourselves,  therefore,  to  this  sin- 
gle matter,  as  bearing  upon  the  question  next 
above  stated  and  now  under  consideration, 
we  find  the  situation  to.be  this: 

The  only  evidence  in  the  record  of  this 
cause  of  the  existence  of  the  alleged  elder 
patent  mentioned  is  what  purports  to  be  a 
copy  from  a  patent  book  in  the  clerk's  otliee 
of  Buchanan  county,  certified  by  the  deputy 
clerk  of  that  county  in  the  following  form: 
•*A  copy  teste:  W.  Lu  Dennis,  Clerk,  by  J.  W. 
De<«kins,  D.  O." 

The  evidence  in  this  cause  was  introduced, 
and  indeed  the  decree  under  review  was  en- 
tered, prior  to  the  Code  of  1919,  and  hence, 
the  subject  under  consideration  is  governed 
bj  the  statute  law  as  it  then  existed.  Sec- 
tion 3393,  Code  1919,  had  not  then  been  en- 
acted. 

By  section  3334,  Code  1904,  the  following 
Is  provided : 

"A  copy  of  any  record  •  •  •  In  the  clerk's 
ofllce  of  any  court  ♦  ♦  ♦  may  bo  admitted 
as  evidence  in  lieu  of  the  original.    •    *    •" 

[3]  The  question  is:  Was  an  original  grant 
from  the  commonwealth  such  as  that  in  qnesr 
tion,  as  the  law  then  stood,  authorized  to 
be  recorded  in  the  clerk's  office  of  any  court, 
so  as  to  become  a  "record"  in  such  clerk's 
ofDco? 

It  is  ccmtended  for  appellee  that  section 
2367,  Code  1904,  gives  such  authority;  but 
we  think  not.  An  examination  of  that  sec- 
tion discloses  that  it  has  reference  only  to 
new  grants,  issued  in  pursuance  of  the  pre- 
ceding sections  2365  and  2366  of  Code  1904, 
based  on  decrees  of  court  in  suits  to  supply 
lost  or  destroyed  records  or  papers  forming 
links  in  titles,  which  constitute  a  different- 
ctiaracter  of  grants  from  that  of  the  grant 
in  question  before  us. 

Section  2350,  Code  1904,  provides  that  such 
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a  grant  as  that  In  question  before  us  shall 
be  recorded  by  the  register  of  the  land  office 
in  his  office;  and  section  2352  provides  that 
he  shaU  keep  a  separate  index  for  each 
county  of  all  patents  for  lands  lying  in  this 
state. 

We  are  of  opinion  that,  in  accordance 
with  the  statute  law  as  it  stood  at  the  time 
the  question  under  consideration  arose,  the 
grant  in  question  was  not  authorized  to  h^ 
recorded  in  the  clerk's  office  of  Buchanan 
county;  that  it  was  therefore  not  a  "record" 
in  such  office;  so  that  the  certified  copy 
aforesaid  from  such  office  cannot  be  regarded 
as  evidence  of  the  originaL  Hence  there  is 
no  evidence  in  the  cause  before  us  of  the 
existence  of  such  a  patent 

Therefore,  aside  from  all  other  questions 
involved,  we  are  of  opinion  that  there  was 
no  error  in  the  action  of  the  court  below 
in  taking  no  action  with  respect  to  the  alleged 
Stuart  title.  The  numerous  other  questions 
with  respect  to  the  Stuart  title  raised  by 
the  parties  in  this  cause  were  moot  questions 
before  the  court  below,  and  they  are  moot 
questions  before  us.  Hence  we  do  not  pass, 
and  must  not  be  understood  as  passing,  upon 
any  of  them. 

[4]  3.  But  one  other  matter  remains  to  be 
disposed  of.  The  petition  for  appeal  calls 
attention  to  the  fact  that  no  answer  was 
filed  by  the  appellee  to  the  third  amended 
bill,  and  it  is  contended  that  the  court  below 
erred  in  not  taking  that  bill  for  confessed  as 
against  the  appellee. 

We  think  there  was  no  error  in  the  action 
of  the  court  in  this  regard.  The  third 
amended  bill  was  filed  in  the  clerk's  office 
without  leave  of  court.  No  process  issued 
thereon  against  the  ai^>ellee.  The  cause  was 
brought  on  for  hearing  upon  it  by  agreemoil 
of  parties,  subject  to  the  reserved  right  of 
appellee  to  move  the  court  to  reject  the 
bill,  which  motion  was  afterwards  made. 
The  court  never  passed  on  that  motion,  so 
that  the  time  never  arrived  where  it  was  In- 
cumbent upon  appellee  to  answer  such  bin. 
Meanwhile  the  answer  of  appellee  filed  In 
the  cause  put  in  issue  all  the  material  al- 
legations of  the  third  amended  bill,  as  they 
were  the  same  in  substance  as  those  of  the 
original  and  first  amended  bills,  and  no  ob- 
jection was  made  by  appellants  to  the  ad- 
missibility of  the  testimony  introduced  in 
behalf  of  appellee  bearing  on  such  Issues 
on  the  ground  that  such  testimony  was  not 
within  the  issues  la  the  cause;  and  appel- 
lants, Uideed,  introduced  proof  bearing  upon 
the  same  issues. 

The  decree  under  review  will  be  affirmed, 
without  prejudice  to  either  the  appellants  or 
appellee  to  assert  and  rely  upon  the  exists 
ence  or  nonexistence  of  the  elder  patent 
aforesaid,  and  any  rights  they  may  claim  re- 
spectively under  or  as  against  the  Stuart 
title,  or  to  take  and  have  hereafter  determin- 
ed any  positions  thej  may  dioose  respective- 
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ly  on  the  subject  of  the  alleged  right  of  ajh 
pellants  to  require  the  appellee  to  convey 
to  appellants  a  half  interest  tn  such  title 
on  payment  by  appellants  to  appellee  of  half 
of  the  purchase  money  paid  by  the  latter 
for  such  title  as  freely  as  if  this  case  had  not 
been  decided  as  It  has. 
Affirmed* 

BURKS,  X,  absent 

(89  W.  Va.  96)  ' 


STATE  V.  SNYDER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  20,  1921.) 

(8yUabu9  hy  the  Courts 

1.  Statutes  ^=» 1 6 1— Older  of  two  statutes 
dealing  with  same  subject  so  repugnant  that 
both  cannot  coexist  repealed  by  Implication. 

Repeal  of  one  statute  by  another  by  impli- 
cation is  not  favored,  yet  such  method  is  al- 
lowable when  the  statutes  deal  with  the  same 
subject-matter  and  are  so  repugnant  that  both 
cannot  coexist,  and  if  so,  the  older  must  yield 
to  the  later,  it  being  the  last  legislatiye  dec- 
laration upon  the  subject. 

2.  Dhforoe  ^=s>320— Statute  prohibiting  dlvor^ 
oee^s  remarrying  within  time  prescribed  by 
the  statute  and  the  decree  repeals  prior  act 
exonerating   from  criminal   liability. 

Section  14,  c.  78,  Acts  1916  (section  14,  e. 
(V4,  Code  1918;  Code  Supp.  1918,  |  S648a),  re- 
lating to  the  right  of  a  divorcee  to  remarry 
\vithin  the  time  prescribed  by  the  section  and 
by  the  decree,  except  to  the  plaintiff  in  the 
proceeding,  unless  the  decree  is  modiQed  in 
that  respect  as  therein  provided  in  the  sec- 
tion, impliedly  repeals  section  2,  c.  149  (sec- 
tion 5306),  Code,  exonerating  a  divorcee  from 
the  criminal  liability  for  the  violation  of  the 
section  immediately  preceding  the  latter. 

3.  Divorce  ^=>320— Legislature  may  authorize 
decree  prohibiting  remarriage  of  party  at 
fault  within  Ave  years  unless  with  leave. 

The  Legislature  lawfully  may  authorize  a 
provision  in  a  divorce  decree  prohibiting  the 
remarriage  of  the  party  at  fault  within  five 
years  from  the  date  of  the  decree  except  to 
the  plaintiff,  unless  after  the  expiration  of  one 
year  from  such  date  the  court  modifies  the  re- 
straint upon  the  application  of  such  party  sup- 
ported by  proof  that  "by  reason  of  his  or  her 
life  and  conduct  since  the  date  of  the  decree** 
he  or  she  "is  entitled  to  such  relief.** 

4.  Divorce  ^=»320— DIvorDee  remarrying  with- 
in time  prohibited  by  statute  and  decree  is 
criminally  liable  as  In  the  absence  of  divorce. 

A  remarriage  of  such  person  contrary  to 
the  prohibition,  unless  the  decree  is  so  modified, 
renders  him  or  her  "criminally  liable  the  same 
cs  if  no  divorce  had  been  granted." 

(AdditionaX  SyUohus  by  Editorial  Siaf.) 

5.  Divorce  ^=s>320— Indictment  for  violation  of 
law  prohibiting  remarrlaae  of  divorcee  need 
not  allege  oohabitatlcii. 

In  a  prosecution  of  a  divorcee  under  Code 
Supp.  1918,  c.  64,  §  14   (section  3648a),  for 


remarrying  within  the  time  prohibited  by  atat- 
uta  and  by  decree,  the  indictment  need  not  al- 
lege that  the  defendant  has  cohabited  with  the 
party  whom  she  married  within  such  time, 
since  the  statute  is  against  the  solemnization 
of  the  marriage  within  the  forbidden  period, 
and  its  violation  is  complete  without  cohabi- 
tation. 

Certified  from  Glrcnlt  Court,  Barbour 
County. 

Amanda  Belle  Snyder  was  indicted  for  a 
felony  for  marrying  within  the  time  in  which 
she  was  forbidden  to  marry  by  a  divorce  de- 
cree under  Code  1918,  c.  64,  {  14  (Code  Supp. 
1018,  §  3648a).  Defendant's  demurrer  to  and 
motion  to  quash  the  Indictment  were  overrul- 
ed, and  the  court  certified  its  action  for  re- 
view. Rulings  on  demurrer  and.  motion  to 
quash  approved,  and  cause  certified  to  cir- 
cuit court 

B.  T,  England,  Atty.  Gen.,  and  R  D^mis 
Steed,  Asst  Atty.  Gen.,  for  plalntiif. 

George  &  Wilcox,  of  Philippi,  for  defend- 
ant 

LYNCH,  J.  Marion  L.  Snyder  and  Amanda 
Belle  Cross  duly  entered  into  the  marital 
relation  in  Barbour  county,  this  state,  in 
the  year  1910,  and  thereafter  until  1920  re- 
mained huslmnd  and  wife,  when  at  the  suit  of 
the  husband  the  circuit  court  of  that  county, 
at  the  1920  September  term,  granted  him  a 
divorce  from  her  and  in  the  decree  forbade 
her,  as  the  party  at  fault,  to  remarry  with- 
in fire  years  from  its  date  except  to  the  plain- 
tiff. This  prohibition  she  disregarded  or 
Ignored,  and  within  a  few  days  after  the  date 
of  the  dissolution  order  intermarried  with 
William  Harvey  in  Barbour  county,  and 
this  indictment  diarging  her  with  having 
thereby  committed  a  felony  soon  f<^owed. 
The  authority  for  the  accusation,  if  any,  is 
section  14,  c.  73,  Acts  of  1915,  now  sectiim 
14,  c  64,  Code  1918  (section  S648a,  Code  Supp. 
1918): 

"Neither  party  to  a  divorce  salt  shall  again 
marry  within  six  months  from  the  date  of  a 
decree  of  divorce;  but  this  provision  shall  not 
apply  to,  or  prohibit  the  divorced  parties  from 
being  remarried  to  each  other  at  any  time. 
The  court  may  further  prohibit  the  guilty  par- 
ty from  marrying  within  a  certain  time,  to  be 
fixed  in  the  decree,  not  to  exceed  five  years 
from  the  date  of  the  decree;  and  any  marriage 
contracted  by  the  parties,  or  either  of  them, 
except  a  remarriage  by  the  divorced  parties 
to  each  other,  within  the  prohibited  period, 
shall  be  void,  and  the  party  shall  be  criminally 
liable  the  same  as  if  no  divorce  had  been 
granted.  The  court  juay,  at  any  time  after 
the  expiration  of  one  year,  modify  the  re- 
straint imposed  upon  the  guilty  party,  upon  it 
being  shown  that  such  person,  by  reason  of 
his  or  her  life  and  conduct,  since  the  date  of 
the  decree,  is  entitled  to  such  relief." 
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[I]  Tq  the  Indictment  and  eadi  of  Its 
two  ooontB  defendant  demnrred  and  moved 
to  QuaBh  it.  JEQadi  challenge  to  Its  sufficiency 
having  been  overniledf  the  court  certified  here 
its  action  thereon  for  review.  The  first  poiut 
considered  i9  the  omission  of  an  averment  of 
cohabitation  in  this  state  by  the  iMirtles  to 
the  subsequent  martiage,  a  relation  prohibit- 
ed by  the  decree  until  after  the  expiration  of 
five  years  unless  the  restraint  be  removed  in 
the  manner  provided  by  the  statute.*  There 
Is  in  the  section  no  hint  of  the  necessity  for 
such  an  averment  It  is  against  the  solemni- 
zation of  the  marriage,  the  uniting  of  a  di- 
vorced hufiftMind  or  wife  whose  conduct  made 
necessary  and  expedient  recourse  to  the  suit 
£or  relief,  that  the  statute  inveighs.  So 
considered,  the  offense  is  complete  when  the 
prohibited  ceremony  is  performed.  Cohabita- 
tion is  not  an  element  of  the  criminal  act 
when  conunitted  within  this  state,  as  in  this 
instance  it  was.  Had  the  defendant  and 
Harvey  entered  into  the  marriage  relation 
in  another  state  in  order  to  escape  the  conse- 
quences of  the  forbidden  act,  their  return  to 
and  cohabitation  in  this  state  may  have  had 
some  effect  upcm  the  guilt  of  the  accused. 
But  no  such  case  is  presented  for  decision. 

[3,  4]  The  right  and  duty  of  the  Legisla- 
tnre  to  provide  Just  and  reasonable  regula- 
tions for  marriage  and  divorce  is  imperative 
for  the  sake  of  morality  and  decency  as  mat- 
ters of  public  concern  and  for  the  safety  of 
those  more  immediately  affected.  No  insU- 
tntion  has  a  more  direct  influence  or  a  more 
hnportant  relation  in  life  than  marriaga 
Civilization  in  large  measure  depends  upon 
it,  and  governments  are  solicitous  to  preserve 
and  safeguard  its  sanctity.  They  have  also 
taken  the  utmost  precaution  to  prescribe  the 
causes  and  regulate  the  manner  for  the  an« 
nulment  of  marriages.  From  an  early  period 
the  EngliEdi  Parliament  reserved  to  itself  the 
right  not  merely  to  prescribe  the  causes  war- 
ranting divorce  from  the  bonds  of  matri- 
mony, but  to  grant  the  annulment  of  mar- 
riages for  such  causes,  as  did  also  the  legis- 
lative assemblies  of  the  American  colonies 
prior  to  the  Revolution.  Now  the  Judiciary 
of  the  several  states  may  grant  divorces, 
subject,  however,  to  such  regulatory  enact- 
ments as  the  state  liegislaturee  may  deem 
necessary  or  expedient  for  the  protection  of 
the  public  and  the  parties  interested.  It 
was  for  this  purpose  that  section  14  became  a 
IMirt  of  the  laws  of  this  state.  Its  provisions 
are  not  unusual  or  extraordinary. 

Illinois,  Kansas,  and  Virginia  have  similar 
laws.  Some  of  them  authorize  the  inhibition 
ef  the  marriage  of  the  party  whose  disloy- 
alty to  the  marriage  vows  warrants  the 
dissolution  of  the  marriage  alliance  during 
the  lifetime  of  the  party  not  so  at  fault,  un- 
less the  provision  in  the  decree  is  modified 
sabsequently  upon  the  application  of  the  par- 
tj  so  prohibited.    These  statutes  the  high- 


.  SNyp£B  689 

S.B.) 

est  courts  of  the  states  named  have  upheld 
as  valid  and  *  enforceable  against  the  trans- 
gressor though  with  some  relaxation  where 
the  rights  of  the  innocent  issues  of  the  mar- 
riage were  involved  or  the  marriage  was 
solemnized  in  a  state  other  than  the  one  that 
enacted  the  statute.  See  Olsen  v.  People^ 
219  lU.  40,  76  N.  B.  89;  Hobbs  v.  Hobbs,  279 
111.  163,  116  N.  E.  629 ;  Durland  v.  Durland, 
67  Kan.  734,  74  Pac.  274,  63  L.  B.  A  959. 

In  Musick  V.  Musick,  88  Va.  12,  13  S.  E. 
302,  the  Supreme  Court  of  Virginia  held 
valid  an  act  ccmferring  upon  the  courts  of 
the  state  authority  to  prohibit  the  marriage 
of  the  guilty  party  at  any  time  while  the 
decree  remained  in  full  force  and  effect  In 
all  such  legislation  provisions  appear  for  the 
relaxation  or  modification  of  the  inhibition 
upon  the  application  of  the  party  restrained 
supported  by  proof  sufficient  to  show  refor- 
mation on  hia  or  her  part,  as  does  section  14 
of  chapter  64,  Code  1918. 

[1,  2]  The  main,  if  not  the  most  serious 
objection  to  the  indictment,  Is  the  character 
of  the  charge  against  the  accused.  For  her 
the  argument  is  that  according  to  section  2 
of  chapter  149  (sec.  5306)  of  the  Code  she  can- 
not be  proceeded  against  as  for  a  bigamous 
marriage  entered  into  after  the  date  of  the 
divorce  decree,  and  that  she  can  be  prosecut- 
ed, if  at  aU,  for  no  off^ise  other  than  a  mis- 
demeanor. That  section  considered  alone 
does  tend  to  support  her  contention.  But 
does  not  section  14  of  chapter  64  repeal,  at 
least  by  implication,  section  2  of  chapter 
149?  The  first  two  sections  of  that  chapter 
appear  with  slight  alterations  in  language 
in  fhe  Code  of  1860  and  subsequent  Codes, 
especially  since  1882.  If  the  law  in  this  state 
is  as  she  contends,  the  marriage  between  her 
and  Harvey  is  not  bigamous,  or  perhaps, 
more  properly,  not  polygamous.  Section  2 
of  chapter  149  is  an  old  statute;  section  14 
of  chapter  73,  Acts  1915,  now  section  14  of 
chapter  64  of  the  Code,  a  much  later  one, 
and  contains  the  usual  repealing  clause. 
They  deal  with  the  same  subject,  the  effect 
to  be  given  to  section  1  (section  5305)  of 
chapter  149  when  the  party  indicted  is  a  di- 
vorcee. The  first  or  older  section  exonerates 
her  from  criminal  liability;  the  later  one 
in  effect  repeals  the  other,  and  fixes  liability 
upon  her.  They  treat  of  the  effect  of  a  di- 
vorce. Their  provisions  are  repugnant,  each 
to  the  other,  and  their  inconsistency  is  too 
palpable  to  admit  of  their  coexistence  aa  the 
law  applicable  to  the  facts  averred  in  the 
Indictment  If  they  cannot  stand  together, 
one  must  fall.  In  such  case  the  later  law 
must  prevail  as  the  last  expression  of  the 
legislative  will  on  the  subject  This  ia  true 
though  the  repeal  of  the  prior  statute  is  by 
implication,  a  method  of  repeal  not  favored, 
but  sanctioned  only  where  the  repugnancy  is 
obvious.  See  12  Bnc.  Dig.  ton  Virginia  and. 
West  Virginiat  p.  780. 
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There  seems  to  be  no  yalld  objection  to  the 
second  count,  at  least  as  urged  in  argument. 
Our  opinion,  then,  is  to  approve  the  rulings 
upon  the  demurrer  and  motion  to  quash,  and 
to  certify  the  result  of  our  investigation  to 
the  circuit  court  of  Barbour  county. 


(89  W.  Va.  78) 

DE  PUE  V.  8TEBER  et  aL     (No.  4125.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  20,  1021.) 

(SvUahu9  hp  the  Court.) 

I.  WItnessM  €=s>l59(7)— In  administratoKa  ac- 
tion to  recover  property  claimed  as  a  gift, 
defendant  Is  Incompttent  to  testify  as  to 
transactions  with  deceased. 

In  an  action  by  the  administrator  of  a  de- 
ceased person,  for  the  recovery  of  specific  per- 
sonal property,  against  one  claiming  it  by  gift 
inter  vivos  from  the  intestate,  the  alleged  donee 
is  not  competent  to  testify  to  the  alleged  gift, 
nor  to  any  conversation  or  declaration  of  either 
of  them,  respecting  the  same,  on  the  occasion 
thereof  or  afterwards;  the  gift,  if  any,  being 
a  personal  transaction,  and  the  conversations 
personal  communications,  between  him  and  a 
deceased  person. 


2.  Witnesses  «=>I40(I4)  —  in  administrator's 
aotlon  for  property  claimed  as  gift  by  defend- 
ant,  party  executing  forthcoming  bond  is  in- 
competent to  testify  to  deceased  donor's  ad- 
missions. 

A  person  who,  in  such  an  action  commenced 
in  a  justice's  court  and  carried  by  appeal  into  a 
circuit  court,  executed  a  counter  bond  with  con- 
dition to  have  the  property  forthcoming  to  an- 
swer the  judgment  in  the  action,  is  incompetent, 
by  reason  of  interest,  to  testify  to  declarations 
or  admissions  of  the  alleged  gift  by  the  donor; 
they  being  personal  communications  between 
him  and  a  deceased  person. 


3.  Evidence  ^=»i23(7),  273(5)— In  action  to 
recover  property  from  deceased  donor,  do- 
noe^s  statements  as  to  gifts  held  not  admissi- 
ble as  res  gestao. 

A  declaration  by  the  alleged  donee,  to  the 
effect  that  the  property  had  been  given  to 
him  as  daimed,  made  on  the  day  of  the  al- 
leged gift,  and  very  soon  afterwards,  but  not 
at  the  place  thereof,  is  not  admissible,  it  being 
no  part  of  the  res  gestte;  but  his  declarations 
of  ownership  of  the  property  while  in  his  pos- 
session are  admissible. 

4.  Evidence  <»=»268,  269(2),  271(17)  —  Self- 
serving  declarations  of  deceased  donor  and 
while  intoxicated  not  proof  of  character  of 
transaction,  but  admissible  to  show  state  of 
mind. 

Self-serving  declarations  of  a  deceased  per- 
son from  whom  a  gift  is  daimed,  made  soon 
after  he  relinquished  his  possession  of  the  prop- 
erty and  while  intoxicated  and  suffering  from 
delirium  tremens,  are  not  admissible,  or  rath- 
er cannot  be  used,  for  proof  of  the  character 
of  the  transaction  between  him  and  the  alleged 


donee,  but  are  admissible  as  bearing  upon  his 
state  of  mind  at  the  time  thereof. 

5.  Evidence  ^=»269(2)— Oeelaratlon  of  deceas- 
ed donor  against  donee's  interest,  after  trans- 
action and  recovery  of  mental  vigor,  held  In- 
admissible. 

Declarations  of  such  donor  against  the  in- 
terests of  the  donee,  made  after  the  transac- 
tion and  after  restoration  of  his  full  mental 
vigor,  are  not  admissible  at  all. 

6.  Evidence  ^=»269(2)— In  administrators  ao- 
tlon for  property  claimed  as  gift,  evidence  of 
unwillingness  that  property  go  to  relatives 
held  admissible. 

In  such  case,  declarations  of  the  donor,  in- 
dicative of  unfriendliness  on  his  part  toward 
his  brothers  and  sisters  and  his  unwillingness 
that  they  should  have  any  of  his  property, 
though  not  shown  to  have  been  made  in  antic^ 
ipation  of  impending  death  and  therefore  not 
strongly    probative,    are    admissible. 

7.  Trial  <$=>85— General  objection  to  evidence 
good  in  part  properly  overruled. 

A  general  objection  to  evidence  available 
for  some  purposes  in  the  trial,  but  not  for 
others,  is  properly  overruled. 

(Additional  8yllahu8  hv  Bditoriai  Staff.} 

8.  Witnesses  €=»I39(I2)— In  action  to  recover 
alleged  gift,  defendant  witness  held  not  dis- 
qualified because  he  was  the  father  of  the  de» 
fondant  donee. 

In  an  administrator's  action  against  a  fath- 
er and  his  minor  son  to  recover  a  diamond  ring 
claimed  by  defendants  to  have  been  given  by 
the  decedent  to  such  son,  defendant  father  was 
not  disqualified  as  a  witness  to  personal  com- 
munications between  himself  and  the  decedent 
respecting  the  alleged  gift  by  reason  of  his  re- 
lationship to  his  son. 

Error  to  Circuit  Court,  Roane  CJounty. 

Action  by  H.  W.  De  Pue,  as  administrator 
of  the  estate  of  Fred  M.  De  Pue,  deceased, 
against  Flem  Steber  and  another,  in  detinue 
before  a  justice  of  the  peace,  in  which  a 
judgment  was  rendered  for  the  plaintiff  and 
an  appeal  taken  to  the  circuit  court  where, 
on  second  trial,  judgment  was  for  the  de- 
fendant, and  plaintiff  brings  error.  Judg- 
ment reversed,  verdict  set  aside,  and  cause 
remanded  for  new  trial. 

S.  P.  Bell,  of  Spencer,  for  plaintiff  In  er- 
ror. 

Gteo.  F.  (^inningham,  of  Spencer,  for  de- 
fendants In  error. 

POFFBNBARGER,  J.  The  complaint  on 
this  writ  of  error  goes  to  a  judgment  for  the 
defendant  in  an  action  of  detinue  for  the 
recovery  of  a  diamond  ring,  commenced  he- 
tore  a  justice  of  the  peace,  in  whose  court 
the  plaintiff  prevailed,  and  tried  a  second 
time  on  appeal,  in  the  circuit  court  of  Roane 
county,  in  which  the  defendants  prevailed. 

The  real   defendant  la  Frank   St^>er,   a 
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youtb  of  14  or  16  years  and  the  bozl  of  the  |  ing  dead.    It  ia  equally  manifest  that  any* 
defendant,  Flem  Steber.    His  daim  of  title   thing  said  by  either  of  them,  on  that  occa- 


is  based  upon  an  alleged  gift  of  the  ring  to 
him  by  Fred  M.  De  Pne.  Apparently,  the 
father  with  whom  the  boy  resides  has  ad- 
Tised  and  encouraged  him  to  assume  the 
attitude  he  has  taken  and  supports  him  in 
his  effort  to  maintain  it  It  seems  to  be  un- 
controverted  that  on  February  26,  1919,  De 
Pue  deliyered  the  ring  to  the  boy  in  his 
father's  barber  shop.  One  of  the  issues  in- 
volves the  mental  condition  of  the  alleged 
donor,  at  that  time,  and  another  the  pur- 
pose of  the  delivery.  De  Pue*s  heavy  drink- 
ing some  days  before  the  alleged  gift  brought 
on  delirium  tremens  with  its  hallucinations, 
according  to  the  evidence  adduced  by  the 
plaintiff,  and  this  mental  and  nervous  con- 
dition continued  for  some  time  thereafter. 
Exposure  incident  to  his  conduct  brought  on 
pneumonia*  of  which  he  died  March  26, 
1919.  One  of  the  plaintiff's  theories  is  that 
the  delivery  was  made  under  the  influence 
of  an  hallucination  incident  to  the  affliction 
and  in  a  i)erlod  of  mental  derangement  and 
irresponsibility,  and  the  other  is  that  of  a 
raere    temporary  deposit   for   safe-keeping. 

The  case  went  to  the  Jury  without  instruc- 
tions and  the  assignments  of  error  relate 
for  the  most  part  to  the  competency  of  wit- 
nesses and  the  admissibility  of  evidence. 

[1]  For  determination  of  the  issues  raised 
upon  these  theories,  the  plaintiff  introduced 
much  evidence  pertaining  to  the  mental  con- 
dition of  the  alleged  donor,  immediately  be- 
fore and  after  the  transaction  in  question, 
all  of  which  was  clearly  admissible.  Testi- 
mony by  which  he  set  up  a  number  of  self- 
serving  declarations  of  the  alleged  donor  was 
objected  to,  and  admission  thereof  is  assign- 
ed as  error.  On  the  other  hand,  the  plain- 
tiff objected  to  the  testimony  of  Flem 
Steber  and  Frank  Steber,  relating  to  per- 
sonal transactions  and  ccmimunications  be- 
tween him  and  them,  concerning  the  al- 
leged gift,  on  the  ground  of  disqualifica- 
tion by  reason  of  interest  In  the  con- 
troversy. Certain  testimony  of  the  boy's 
mother  to  declarations  made  by  him,  was 
admitted  over  an  objection  of  the  plaintiff, 
on  the  ground  that  it  constituted  a  part  of 
the  res  gestae.  Evidence  of  a  declaration  of 
the  decedent,  indicative  of  a  state  of  un- 
friendliness between  him  and  members  of 
his  family,  was  also  admitted  over  an  ob- 
jection by  the  plaintiff. 

Inadmissibility  of  part  of  the  testimony 
of  Frank  Steber  is  admitted  in  the  brief 
filed  on  his  behalf.  That  the  gift  of  the 
ring  from  De  Pue  to  Frank  Steber,  if  made, 
and  all  of  the  conduct  of  both  on  that  occa- 
sion, were  personal  transactions  between 
them  and  excluded  by  the  rule  disqualifying 
witnesses  on  the  ground  of  interest,  is  per* 
Meetly  oDvious;  Frank  Steber  being  interest- 


ed in  the  result  of  the  trial,  and  De  Pue  be-    when  Flem  was  absent  from  the  shop;  he 


sion,  relating  to  the  ring  and  a  gift  thereof, 
was  a  personal  transaction  within  the  mean- 
ing of  the'  law,  to  which  Steber  could  not 
testify  under  the  circumstances. 

[2,  8]  Flem  Steber  was  not  disqualified  as 
a  witness  to  personal  communications  be- 
tween himself  and  the  decedent,  respecting 
the  matter  in  controversy,  by  reason  of  his 
relationship    to   £Vank    Steber.     Cooper    v. 
Cooper,  65  W.  Va.  712,  717,  64  S.  B.  927. 
The  record  discloses,  however,  that  he  to- 
gether with  another  person  executed  a  coun- 
ter bond  in  the  penalty  of  $200,  for  the  pur- 
pose of  having  the  property  left  in  the  hands 
of  himself  and  Frank  Steber,  pending  the 
determination  of  the  action,  and  with  condi- 
tion to  have  the  same  forthcoming  to  an- 
swer the  Judgment  against  them,   if   any. 
The  record,  as  sent  up  from  the  Justlce^s 
court,  included  this  bond.    The  statute,  sec- 
tion 168,  c.  50,  of  the  Code,  requires  a  Justice, 
in  case  of  an  appeal,  to  certify  a  complete 
transcript  from  his  docket,  of  all  the  pro- 
ceedings before  him,  and  to  transmit  the 
same,  together  with  the  appeal  bond,  the 
pleadings,  depositions,  and  all  original  pa- 
pers in  the  cause^  to  the  derk  of  the  circuit 
court  of  the  county.     By  its  recitals,  this 
bond  shows  that  the  Flem  Steber  executing 
it  is  identical  with  the  Flem  Steber  who  Is 
a  party  defendant  along  with  I^ank  Steber. 
It  is  hardly  necessary  to  say  that  the  ques- 
tion of  competency  of  a  witness  is  always 
one  for  the  court..    Even  though  the  Jury 
may  not  have  been  able  to  notice  the  bond, 
the  court  could  resort  to  it,  for  the  purpose 
of  ascertaining  whether  or  not  Steber  was 
interested  in  the  result  of  the  action.    By 
the  execution  of  this  bond,  he  became  a  per- 
son interested  in  the  result    In  an  action  up- 
on that  bond,  a  Judgment  for  the  plaintiff 
in  this  action  would  be  conclusive  u];>on  him, 
and  that  is  the  test  of  the  liability  of  a  sure- 
ty or  other  person,  not  having  or  claiming 
an  interest  in  himself.    1  Greenleaf,  Bv.  § 
390;   MiUer  v.  Montgomery,  78  N.  Y.  282. 
Under  this  rule,  a  surety  in  a  guardian's 
bond  is  incompetent  to  testify  against  the 
ward,  in  respect  of  transactions  and  com- 
munications had  by  him  with  a  deceased 
person.      Crawford   v.    Parker,   Adm'r.,    96 
Oa.  156,  23  S.  E.  196.    Guarantors  of  a  ten- 
ant are  incompetent  to  testify  against  the 
personal  representative  of  a  deceased  lessor. 
Grommes  v.  St  Paul  Trust  Co.,  147  111.  634, 
35  N.  B.  820,  37  Am.  St  Rep.  24a 

[3]  Admissibility  of  the  mother's  testimony 
to  a  declaration  made  by  Frank  Steber  on 
the  day  of  the  alleged  gift  and  shortly  there> 
after,  depends  upon  whether  or  not  the  dec- 
laration was  a  part  of  the  res  gestae.  The 
transaction  between  De  Pue  and  Frank  Ste- 
ber took  place  in  Flem  Steber's  barber  shop. 
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having  gone  to  his  evening  meal.  On  bis  re- 
turn he  found  De  Pue  and  Frank  In  the  shop. 
On  hlB  arrival,  De  Pue  took  the  chair  to  be 
shaved  and  Frank  left  After  his  departure. 
Flem  says  De  Pue  called  for  Frank  and, 
being  informed  of  his  absence,  stated  that 
he  bad  given  him  a  small  diamond  ring.  The 
mother  testified  that,  on  that  evening,  Frank 
came  running  upstairs  with  the  ring  and 
said,  "Look  here,  Mother,  what  I  have  got.** 
Thereupon  she  said,  "What  is  that?"  And 
he  replied,  "A  diamond  ring,"  and  said, 
"Fred  De  Pue  gave  it  to  me."  That  this 
declaration  was  made  after  completion  of 
the  transaction  is  obvious.  The  boy  had 
left  the  scene  thereof.  Nothing  connected 
the  declaration  with  the  transaction,  except 
the  boy's  possession  of  the  ring  and  possibly 
an  excited  state  of  mind.  His  mental  con- 
dition is  not  the  subject  of  investigation. 
The  fact  to  be  determined  is  whether  or  not 
a  gift  of  the  ring  had  been  made.  The  boy*s 
feelings  immediately  afterwards  constituted 
a  mere  incident  or  consequence  of  the  trans- 
action. That  the  declaration  was  a  mere 
narrative  of  a  past  event  is  clear  beyond 
doubt.  Under  the  rule  adopted  by  this  court, 
in  Hawker  v.  Baltimore  &  Ohio  B.  B.  Co., 
15  W.  Ya.  628,  36  Am.  Bep.  825,  and  the 
precedents  therein  cited,  this  declaration  is 
clearly  excluded  on  the  ground  of  narration 
of  a  past  event  and  remoteness  in  time. 

The  declaration  admitted  in  Thomas' 
Adm*T  V.  Lewis,  80  Va.  1,  57,  15  S.  B.  389, 
18  L.  B.  A.  170,  37  Am.  St  Bep.  848,  could 
not  have  been  admitted  by  this  court,  as  a  part 
of  the  res  gestse,  consistently  with  the  rules 
and  principles  announced  in  our  case  above 
referred  to,  and  it  was  not  admitted  in  that 
case  upon  the  sole  ground  that  It  was  a  part 
of  the  res  gestae.  The  declaration  was  made 
the  next  morning  after  the  gift,  many  hours 
after  the  transaction.  The  opinion  does 
not  Indicate  how  or  why  it  constituted  a 
part  of  the  res  gestee.  It  was  no  doubt  ad- . 
missible  to  xepBl  Inferences  against  the 
donee,  arising  ^om  silence  imputed  to  her, 
respecting  the  alleged  gift,  by  the  testimony 
of  witnesses  of  the  opposite  party,  and  that 
is  one  of  the  grounds  upon  which  admission 
thereof  was  approved.  The  rule  announced 
by  this  court  in  Boane  Lumber  Go.  v.  Lovett 
Adm'r,  72  W.  Va.  328,  78  S.  E.  102,  may 
tend  to  show  the  correctness  of  that  ruling. 

Her  testimony  to  the  effect  that  the  boy 
then  claimed  to  be  the  owner  of  the  ring 
and  put  it  among  his  other  possessions  was 
admissible  by  way  of  explanation  of  Wm  pos- 


session. Martin  ▼.  Martin,  174  HI.  371,  51 
N.  £.  691,  66  Am.  St  B^.  290.  She  could 
testify  that  he  claimed  it  as  his  own,  bat  not 
that  De  Pue  had  givai  it  to  him. 

[6]  No  ground  is  perceived  upon  which 
testimony  to  De  Pue's  declaration  of  un- 
friendliness to  his  brothers  and  sisters  could 
be  excluded.  It  seems  to  be  relevant  as 
having  some  bearing  upon  the  motive  he  may 
have  had  in  parting  with  his  ring,  but  its 
probative  value  is  diminished  or  limited  by 
lack  of  proof  of  a  gift  in  anticipation  of 
death.  The  weight  of  evidence  is  not  the 
test  of  its  admissibility,  however. 

[4,  6,  7]  Though  De  Pue*B  declaration  to 
the  effect  that  he  had  given  his  money  away 
and  his  ring  to  Frank  Steber,  for  safe-keep- 
ing, under  the  belief  that  robbers  were  pur- 
suing him,  made  shortly  after  the  alleged 
gift,  and  while  his  mind  was  affected  by  in- 
toxication and  delirium  tremens,  as  testified 
to  by  numerous  witnesses,  are  self-serving 
in  th^r  nature  and  effect,  they  are  never- 
theless admissible  for  the  purpose  of  pFroving 
his  mental  condition  and  state  of  mind.  Lane 
V.  Moore,  151  Mass.  87,  28  N.  E.  828,  21  Am. 
St  Bep.  430;  Shailer  v.  Bumstead,  99  Bdass. 
112;    Potter   v.    Baldwin,    133    Mass.    427; 
Lewis   ▼.   Mason,   109   Mass.   169;    May   v. 
Bradlee,  127  Mass.  414;  Pickins  v.   Davis, 
134  Mass.  252,  45  Am.  Bep.  422.    They  are 
not  admissible^  however,  or  rather  cannot 
be  used,  to  prove  directly  the  fact  of  the 
gift,  or  the  character  of  the  transactkm,  the 
vital  issues  in  the  case.     Lane   ▼.   Moore, 
cited.    As  they  are  admissible  only  for  cer- 
tain and  limited  purposes,  a  general  objec- 
tion to  them  was  unavailing.    State  t.  Hood, 
63  W.  Va.  182,  59  8.  E.  971,  15  U  It  A.  <N.  S.> 
448,  129  Am.  St  Bep.  964;  Bluefleld  v.  Mc- 
Olaugherty,  64  W.   Va.  536,  543,  63  S.   E. 
363.    In  admitting  them  the  court  if  request- 
ed,   and   possibly   without   request    should 
have   advised   the  jury,   by  instruction    or 
otherwise,  that  they  were  not  to  be  consid- 
ered as  evidence,  of  a  deposit  of  the  ring 
merely   for    safe-keeping,    nor   against    th» 
theory  of  an  absolute  gift  but  only  as  bear- 
ing upon  the  alleged  donor's  state  of  mind, 
including  his  intention.    Declarations  of  that 
kind  made  when  he  was  not  so  affected  are 
not   admissible  at  aa     6   Ency.   Ev.    213^ 
citing   well-considered   decisions   sostaining 
the  text 

For  the  errors  in  the  rulings  as  to  evi- 
dence, herein  indicated,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  triaL 
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WINNING  V.  SILVER  HILL  OIL  CO.  tt  al. 

(Supreme  Court  of  Appeals  of  West  Vlrgiiiia. 

Sept  20,  1921.) 


(SyUalus  hv  the  Court.) 

I.  Exeoutors  and  administrators  ^=»524(l)-« 
Foreign  exeoutor  cannot  proceed  on  petition 
and  publislied  notice  to  autiiorize  transfer 
of  property  from  lawfui  custody  in  tills  state 
to  anotfiier  state. 

An  executor  of  the  will  of  a  person  domi- 
ciled in  a  state  other  than  this,  at  the  time  of 
his  death,  appointed  by  a  court  of  such  other 
state,  in  whiidi  the  will  was  probated,  but  not 
shown  to  have  been  appointed  in  this  state, 
seeking  recovery  of  gas  well  reirtiUs  arising 
from  a  lease  of  an  undivided  interest  of  an 
infant  devisee  under  the  will,  in  a  tract  of  land 
belonging  to  the  estate  of  the  testator,  made 
on  his  liehalf  by  his  guardian  duly  authorized 
to  execute  it,  from  such  guardian,  and  an  ad- 
judication of  his  right  to  future  rentals  under 
■aid  lease,  cannot  proceed  merely  by  petition 
and  upon  published  notice,  for  such  relief,  un- 
der the  provisions  of  sectipns  3,  4,  and  6  of 
chapter  84  (sees.  3981,  3982,  3984)  of  the  Code, 
authorizing  transfers  of  property  and  estates 
from  custody  in  this  state  to  proper  custody  in 
other  states,  by  such  procedure,  nor  any  of 
them. 

2.  Exeotttors  and  administrators  ^==>524(l)— 
Foreign  executor  may  sue  for  transfer  of 
property  from  personal  representatives  but 
not  for  any  other  purpose.. 

Although  a  foreign  executor  is  authorised 
by  said  section  6  to  sue  in  equity  for  the  trans- 
fer of  property  of  his  testator  in  the  hands 
of  a  personal  representative  in  this  state,  he  is 
not  thereby  authorized  to  maintain  a  suit  in 
this  state  for  any  other  purpose. 

3.  Executors  and  administrators  ^=s»524(i)— 
Foreign  personal  representative  can  only  sue 
in  this  state  when  empowered  by  statute. 

Unless  empowered  so  to  do  by  a  statute, 
a  foreign  personal  representative  cannot  sue 
in  the  courts  of  this  state. 

4.  Exeoutors  and  administrators  ^=»524(l)— 
Nonresident  suing  In  this  state  as  foreign 
exeoutor  or  trustee  must  comply  with  our 
practice  statute  requirements. 

Though  a  person  acting  in  the  dual  capaci- 
ty of  executor  and  trustee  of  an  estate  may 
rae  in  the  courts  of  this  state  as  trustee,  he 
mnat  comply  with  the  requirements  of  our 
practice  in  order  to  institute  and  maintain  lus 
0iilt. 

« 

5.  Execotort  and  administrators  ^s»524(3)— 
Exnoator  anlag  as  trnstoe  to  reoover  prop- 
•erty  nnst  follow  statute  as  to  naming  neoes- 
sary  parties  defendant. 

A  paper  filed  by  a  foreign  executor  against 
Si  resident  guardian  of  a  nonresident  infant  and 
a  lessee,  as  a  petition  for  transfer  to  the  exec- 
utor in  his  capacity  as  trustee  of  his  testator's 
estate  of  funds  tn  the  hands  of  the  guardian 
arising  from  gas  well  rentals  as  aforesaid,  and 
for  adjudication  of  his  right  to  rentals  to  ac- 
erne  from  the  lease  in  the  future^  upon  Um 
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theory  of  superior  title  in  the  executor  and 
trustee,  which,  although  praying  rdief  against 
the  guardian  and  lessee,  does  not  in  any  way 
name  either  of  them  as  a  defendant,  nor  pray 
that  either  of  them  be  made  such,  nor  that 
either  of  them  be  required  to  answer  it,  can- 
not be  treated  as  a  sufficient  bin  in  equity  as 
to  them. 


6.  Exeoutors  and  administrators  ^=»524(3)— 
Bill  held  defective  for  not  making  infant 
party. 

To  a  bill  having  for  its  purpose  the  relief 
above  indicated  the  infant  is  a  necessary  party, 
and,  if  the  paper  were  otherwise  sufficient  as  a 
bill,  it  would  be  defective  for  its  failure  to 
make  him  a  party. 

7.  Appearanoe  ^==>20— >Demurrer  of  guardian 
and  lessee  to  paper  regarded  as  a  Mil  held 
not  a  waiver  of  prooess. 

The  appearance  and  demurrer  of  the  guard- 
ian and  lessee  to  such  paper  regarded  as  a  hilt 
does  not  amount  to  a  waiver  of  process,  and. 
no  process  having  issued  upon  it,  there  is  a 
total  lack  of  jurisdiction  of  the  persons  of  the 
parties  interested  adversely  to  the  petitioner. 

Certified  from  Circnit  Ck>Qrt,  Weteel 
Comity. 

Action  by  Ross  J.  Winning,  as  executor  of 
the  estate  of  Edward  D.  Winning,  deceased, 
against  the  Silver  HIU  Oil  Company  and 
others.  Demurrer  to  petition  by  executor 
sustained,  and  cause  certified.  Order  af- 
firmed. 

A.  C.  Chapman,  of  New  MartinsYiUe,  for 
plain  tur. 

Tho8.  H.  Comett,  of  New  Martinsyille,  for 
defendants. 

■ 

POFFENBAR6BR,  J.  The  dednion  certl* 
fled  for  review  in  this  cause  involves  an  la* 
qulry  as  to  the  right  of  an  executor  appoint- 
ed in  the  state  of  Ohio,  tinder  a  wUl  probated 
in  that  state,  and  who  Is  not  shown  to  have 
qualified  as  executor  In  this  state,  nor  given 
any  bond  in  the  state  in  which  he  was  ap^ 
pointed,  to  have  awarded  and  transferred  U> 
him  certain  property,  rentals  arising  from 
an  oil  and  gas  lease,  some  of  which  have  al- 
ready accrued  and  been  paid  to  the  guardian 
of  a  nonreaddent  infant,  who  is  a  devisee  and 
legatee  under  the  will,  and  to  obtain  an  ad- 
judication of  his  right  to  future  rentals. 
That  inquiry  has  been  raised  and  submitted 
by  an  order  of  the  court  below  sustaining  a 
demurrer  to  the  petition  filed  by  the  execu- 
tor for  such  award  or  transfer  and  adjudica- 
tion. 

The  will  designated  two  persons  for  execu- 
tors, a  son  of  the  testator  and  a  friend,  the 
latter  of  whom  is  dead.  It  also  dispenses 
with  the  requirement  of  any  Umd. 

Dated  February  27,  1908,  probated  in  Jef* 
ferson  county,  Ohio,  May  15,  1909,  and  re- 
corded in  the  clerk's  office  of  the  county  court 
of  Wetsel  county,  W.  Va.,  August  11, 1910,  the^ 
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will  first  proTldes  for  payment  of  the  debts 
and  expenses  of  the  last  sickness  and  burial 
of  the  testator.  The  second  item  reads  as 
follows: 

"It  is  my  wish  that  the  residue  of  my  estate 
after  settling  my  indebtedness  shall  be  held 
by  my  executors  hereinafter  named  for  the 
term  of  six  years  after  my  decease  and  that 
they  shall  have  full  authority  to  use  revenues 
derived  from  the  estate  as  Uieir  Judgment  may 
determine  to  be  for  the  interest  of  the  heirs; 
and  if  any  effort  is  made  by  any  one  claiming 
to  have  an  interest  in  the  estate,  to  interfere 
with  the  provisions  of  this  item  or  any  other 
provision  of  this  wUl,  then  such  interest  or 
interests  shall  be  forfeited  to  the  other  heirs.*' 

Subject  to  this  provision,  the  third  item 
disposes  of  the  testator's  estate  as  the  law 
would  have  disposed  of  It  in  the  absence  of  a 
wilL  The  fourth  item  charges  one  of  .the 
interests  with  the  sum  of  $350  in  favor  of 
some  of  the  other  beneficiaries. 

The  appUcati<m  for  the  transfer  of  the 
sum  in  question  was  resisted  and  has  thus 
far  be«i  defeated  by  James  B.  Clark,  guard- 
ian for  Gerald  W.  Townsend,  an  infant  and 
resident  of  the  state  of  Illinois,  and  the  Sil- 
ver Hill  Oil  Company,  a  corporation.  Town- 
send  was  a  minor  at  the  date  of  the  filing  of 
the  petition,  but  he  attained  his  majority  be- 
fore the  decision  in  question  was  rendered. 
The  object  of  the  petition  was  to  require  the 
guardian  of  Townsend  to  pay  over  to  the 
petitioner  a  certain  sum  of  money,  which  had 
come  into  his  hands  from  gas  well  rentals  on 
a  tract  of  land  In  which  Townsend  owned  an 
undivided  el^th  interest  by  virtue  of  the 
will,  and  to  obtain  an  adjudication  of  the 
rl^ht  of  the  petitioner  to  future  rentals  ac- 
cruing on  the  lease. 

[1]  The  estate  of  Edward  D.  Winning,  the 
testator,  included  a  tract  of  land  situated 
in  Wetzel  county  and  containing  450  acres. 
By  an  agreement  made  October  10,  1918,  aU 
of  the  devisees  of  his  will,  except  Gerald  W. 
Townsend,  joined  in  a  lease  of  said  tract  of 
land  to  the  Silver  Hill  Oil  Company,  for  oil 
and  gas  purposes.  At  about  the  same  time 
Townsend's  guardian  appointed  in  Wetzel 
county,  instituted  and  prosecuted  to  a  final 
order  a  summary  proceeding  to  obtain  au- 
thority to  lease  his  undivided  interest  in  the 
land  to  the  same  corporation,  and,  after  hav- 
ing obtained  such  authority,  he  executed  the 
lease,  and  this  action  on  his  part  was  rati- 
fied and  confirmed  by  the  court  This  lease, 
as  well  as  the  one  executed  by  Townsend's 
co-owners,  provided  for  the  usual  one-eighth 
of  the  oil  as  royalty,  and  an  annual  cash 
rental  for  each  producing  gas  well,  the  first 
one  $300  per  year,  payable  in  four  equal  in- 
stallments, and  the  other  $37.50,  payable  in 
like  manner.  At  the  date  of  the  filing  of  the 
petition  now  under  ccmsideration  there  were 
three  producing  gas  wells  on  the  property, 
and  some  rentals  had  been  paid  to  the  guard- 


ian under  the  lease  of  Townsend's  interesti, 
effected  as  aforesaid. 

The  ostensible  and  avowed  purpose  of  the 
petition  is  effectuation  of  a  transfer  of  funds, 
under  the  provisions  of  sections  3, 4,  and  6  of 
chapter  84  (sees.  3981,  3982, 8984)  of  the  Code, 
is  clearly  not  within  any  of  those  provisions, 
because  it  discloses  a  state  of  facts  to  which 
their  terms  are  not  applicable.    The  third 
and  fourth  sections  contemplate  the  transfer 
of   funds   or   property   in   the  hands  of  a 
guardian  or  committee  appointed  in  this  state 
belonging  to  a  minor  or  insane  person  resid- 
ing out  of  it»  and  funds  of  an  Infant,  insane 
person,  or  cestui  que  trust  invested,  or  re- 
quired to  be  invested,  under  the  direction  of 
a  court  of  this  state.    They  also  contemplate 
the  filing  of  a  petitlcm  by  a  guardian,  com- 
mittee,  or  trustee  lawfully  appointed  and 
qualified  in  the  state  or  county  of  the  resi- 
dence of  said  infant,  insane  person,  or  cestui 
que  trust    This  petition  was  not  filed  by  any 
person    falling    within    these    designaticms. 
The  petitioner  is  an  executor  of  a  will,  ap- 
pointed in  Jefferson  county,  Ohio,  and  the 
infant  in  question  resides  in  the  state  of 
Illinois.    These    two    provisions    relate    to 
transfers  of  funds  and  property  in  definite, 
specific,  and  limited  cases.    Under  no  rule 
of  construction  now  recalled  can  their  opera- 
tion be  extended  to  other  cases.    Section  6 
Is  broader  and  more  general  in  its  terms,  but 
it  does  not  contemplate  a  transfer  of  funds 
in  the  hands  of  a  guardian  appointed  in  this 
state.    It  provides  for  transfer  of  personal 
estate  in  this  state  vested  in  a  trustee  resi- 
dent herein,  or  who  acts  by  virtue  of  a  deed, 
will,  or  other  instrument,  recorded  or  pro- 
bated in  this  state,  and  assets  of  a  decedent, 
domiciled  at  the  time  of  his  death  in  another 
state,  in  the  hands  of  an  administrator  or 
executor  appointed  in  this  state.    Clark,  the 
guardian  proceeded  against,  is  not  a  trustee 
within   the  meaning  of  said   section  6,  be- 
cause he  is  a  guardian  actually  and  techni- 
cally,  and   falls  within   the  express   terms 
of  sections  3  and  4,  and  not  a  trustee,  nor 
a  personal  representative.     Being  an  exec- 
utor,  and  possibly  a  trustee,  the  petition- 
er falls  within  the  terms  of  section  6,  pro- 
viding for  transfer  and  d^ivery  of  estate 
or  assets,  or  any  part  thereof,  to  a  non- 
resident   trustee,    administrator,    or    execu- 
tor appointed  by  some  court  of  record  in  an- 
other state.    But  even  here  he  may  not  be 
within  further  terms  apparently  requiring 
the  trustee,  administrator,  or  executor  to  have 
been  appointed  by  some  court  of  record  in  the 
state  in  which  the  beneficiaries  reside.    If  he 
is  a  trustee  under  the  will  probated  in  the 
state  and  county  in  whidi  the  testator  was 
domiciled  at  the  time  of  his  death,  he  may  be 
within  the  contemplation  of  the  statute,  up- 
on the  presumption  that  the  baiefidarieB  of 
the  trust  reside  in  that  state,  and  It  may  not 
be  material  that  one  of  them  resideib  In  a 
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third  state,  Illinois.  As  to  this  we  decide 
nothing,  however,  since  we  are  of  the  opinion 
that,  for  other  reasons  already  indicated  and 
yet  to  be  elaborated,  the  case  attempted  to  t>e 
made  out  in  the  petition  is  not  within  the 
provisions  of  section  6. 

[2]  Manifestly  the  attitude  of  the  petitioner 
is  hostile  to  the  claims  of  the  infant  named 
in  the  petition  and  his  guardian.    He  claims 
a   title  or  right  of  possession  superior   to 
theirs  by  virtue  of  a  provision  of  the  will. 
The  petition  does  not  present  the  usual  case 
of  a  guardian  or  committee  appointed  in  an- 
other state  coming  into  this  state  with  an 
admission  of  the  title  of  the  infant  or  insane 
person  and  a  mere  demand  for  a  transfer  of 
the  custody  of  the  ward's  property  from  this 
state  to  proper  custody  in  another  state.    It 
asserts  right  in  the  executor,  by  virtue  of  the 
second  item  or  clause  of  the  will,  to  keep  the 
estate  of  the  testator  intact  and  undivided, 
notwithstanding  the  expiration  of  the  six- 
year  period  therein  described,  because  all  of 
the  debts  of  the  estate  have  not  been  paid, 
and  it  is  not  in  condition  for  distribution,  and 
has  not  been  distributed  or  divided  among 
the  deviseea    At  the  same  time  it  discloses 
claims  of  superior  right  in  the  nonresident 
infant,  Gerald  W.  Townsend,  and  his  guard- 
ian.   It  charges  the  fact  that  the  funds  in 
the  hands  of  the  latter  belong  to  the  estate, 
which  he,  acting  as  guardian  of  Townsend, 
refuses  to  deliver  up  to  the  petitioner.    No 
doubt  this  refusal  is  based  upon  the  theory 
of  lack  of  right  in  the  petitioner  to  the  pos- 
session and  custody  of  the  fund.    If  Clark 
were  a  trustee  or  a  personal  r^reeentative 
of  the  same  testator  that  the  petitioner  rep- 
resents, the  procedure  adopted  might  be  with- 
in the  contemplation  of  said  section  6;  but  the 
averments  of  the  petition  negative  the  ex- 
istence of  any  fiduciary  or  trust  relation.    It 
la  not  predicated  upon  the  theory  of  any  such 
relation,  express  or  implied,  between  the  pe- 
titioner and  the  guardian;  nor  is  the  petition 
tbat  of  a  nonresident  executor  against  an  ad- 
ministrator or  executor  in  this  state,   for 
Glark  is  neither  an  administrator  nor  an  exec- 
utor, nor  did  the  funds  come  to  his  hands  in 
tliat  capacity.    He  has  never  been'  appointed 
as  the  administrator  or  executor  of  B.  D. 
'Winning,    nor  does  he  profess  to  act  in  that 
capacity.    He  was  duly  appointed  guardian 
for  Townsend,  in  whi(di     capacity,  and  no 
other,  he  professes  to  act    This  status  is  ad- 
mitted by  the  petitioner. 

[3, 4]  The  suggestion  in  argument  that  the 
petition  may  be  treated  as  a  bill,  notwith- 
standing its  form  and  designation,  is  wholly 
untenable,  for  several   reasons.    Under  the 
provisions  of  section  6,  the  party  entitled  to 
relief  may  proceed  either  by  petition  or  by  a 
bill  in  equity;  but  in  either  case  he  must  seek 
either  enforcement  of  a  trust  or  a  transfer 
of   property  from  a  resident  personal  repre- 
sentative tp  a  nonresident  personal  represen- 


tative. Neither  a  bill  in  equity  nor  a  peti- 
tion is  authorized  by  this  section  in  any  other 
kind  of  a  case.  Of  course,  under  general 
equity  Jurisprudence,  a  bill  may  be  filed  in 
otiier  cases,  and  it  may  be  that  a  sufficient 
bill  could  be  predicated  upon  the  facts  dis- 
closed in  the  petition.  But  a  foreign  execu- 
tor cannot  maintain  a  suit  in  this  state,  un- 
less authorized  so  to  do  by  this  statute  or 
some  other.  Oney  v.  Ferguson,  41  W.  Va. 
668,  23  S.  E.  710;  Andrews  v.  Avory  et  al.,  14 
Grat  (55  Va.)  229,  239,  73  Am.  Dec.  355.  A 
statute,  section  4  of  chapter  85  (sec.  3991), 
Code,  seems  to  imply  that  a  nonr^dent,  un- 
der the  circumstances  disclosed,  may  be  ap- 
pointed an  executor  in  this  state;  but  the  pe- 
titioner is  not  shown  to  have  been  so  appoint- 
ed. If  appointed,  however,  he  would  not  sue 
under  section  6  of  chapter  84.  He  would 
sue  independently  of  that  statute.  But,  if  he 
is  more  than  a  foreign  executor,  if  the  will 
makes  him  also  a  trustee,  he  could  sue  with- 
out having  been  appointed  as  an  executor  in 
this  state.  Whether  he  is  a  trustee  is  a  de- 
batable question  upon  which  adverse  parties 
are  entitled  to  be  heard. 

[6]  A  bill,  however,  must  have  parties  and 
bring  before  the  court  as  parties  all  persons 
who  have  any  interest  in  the  subject-matter. 
The  petition  does  not  name  any  person  as  a 
party  to  it,  nor  pray  that  any  person  be  made 
such  a  party.  If  the  prayer  for  relief  against 
J.  B.  Clark,  as  guardian,  and  the  Silver  Hill 
Oil  Company,  as  lessee,  could  be  regarded  as 
a  sufiident  designation  of  them  as  parties,  it 
would  still  be  insufiftcient  for  omission  of 
the  ward,  Gerald  W.  Townsend,  who  is 
vitally  interested  in  the  subject-matter.  He 
is  the  real  claimant  of  the  rentals  in  ques- 
tion arising  out  of  the  lease  executed  on 
his  behalf.  Even  though  the  paper  con- 
tains a  prayer  for  specific  relief  against 
the  guardian  and  the  lessee  and  a  prayer  for 
general  relief,  it  cannot  be  treated  or  regard- 
ed as  a  bill  in  equity  to  which  they  are  made 
parties.  The  requisites  of  a  good  bill  as  to 
parties  are  very  clearly  and  learnedly  stated 
by  Judge  Brannon  in  Cook  v.  Dorsey,  38  W. 
Va.  196,  18  S.  E.  46^.  As  defined  by  general 
equity  practice  unmodified  by  statute,  they  go 
far  beyond  the  form  and  substance  of  this 
pai>er.  It  ccmtains  no  prayer  for  process 
against  anybody,  nor  does  it  name  anybody 
as  a  def^idant  Under  the  Virginia  practice, 
it  seems  to  have  been  necessary  to  name  some 
person  as  defendant  and  require  him  to  an- 
swer the  bill.  This  paper  makes  no  such 
demand  upon  the  parties  against  whom  re- 
lief is  asked.  Our  statute  (section  37,  c.  125 
[sec.  4791]  of  the  Code)  prescribes  a  simple 
form  of  bill  and  dispenses  with  some  of  the 
requirements  as  defined  in  ancient  practice. 
Under  it  the  parties  may  be  named  in  the 
caption  and  the  naming  of  a  defendant  there- 
in suffices.  The  instrument  need  not  contain 
any  prayer  that  a  person  no  named  may  be 


596 


108  SOUTHBASTERN  BEPOBTBB 


(W.Va. 


made  a  defendant  and  required  to  answer 
the  bill.  As  to  parties,  a  bill  must  follow 
tbe  chancery  practice  in  use  before  the  enact- 
ment of  this  section,  or  the  form  prescribed 
by  it  Cook  ▼.  Dorsey,  dted.  This  paper 
does  neither;  wherefore  it  is  insufficient  to 
make  anybody  a  party  to  it. 

[8,  7]  It  is  hardly  necessary  to  observe  fur* 
ther  that  nobody  can  be  a  party  to  a  bilU 
even  though  sufficiently  named  in  it,  without 
process  thereon  against  him,  unless  it  be 
waived  by  an  appearance.  There  is  no  pre- 
tense of  any  process  against  the  infant  whose 
rights  are  assailed  by  the  bill.  By  their  ap- 
pearance to  it  and  demurrer  the  guardian  and 
lessee  did  not  waive  its  insuffidenqy  of  desig- 
nation of  themselves  as  iMirties.  Cook  ▼. 
Dorsey,  cited. 

For  the  reasons  stated,  the  demurrer  was 
properly  sustained,  and  this  conclusion  will 
be  certified  to  the  court  below, 

tiTNCH,  J^  absent 


<83  W.  Va.  m) 

TROBIE  V.  RITER-CONLEY  CO. 
(No.  4298.) 

(Supreme  Oovrt  of  Appeals  of  West  Yirglnia. 

Sept  27,  1921.) 

(8vttabu9  hy  ike  0<mri.) 

(.  THal   «s»359(l)-^peoial    venllot  will   sot 
everthrow  general  venllot  nilese  Hidings  are 
Irreeottollably  Inoonslstent. 
A  special  verdict,  made  up  of  interrogato- 
ries and  the  answers  of  the  Jury  thereto,  will 
not  overthrow  a  general  .verdict,  unless  such 
special  findings  are  irreconcilably  inconsistent 
with  such  general  verdict,  and  clearly  exclude 
every  conclusion  that  will  harmonize  the  spe- 
cial findings  with  the  general  verdict. 

2.  Master  and  servant  ^=»9Q,  297(2)^8peolal 
flniting  held  not  In  confllot  with  general  ver- 
dict;   oare  required  of  master  defined. 

A  special  finding  by  a  Jury  that  the  mas- 
ter, in  the  performance  of  certain  work,  has 
exercised  that  care  which  his  foreman  in 
charge  of  the  work  considers  sufficient  for  his 
own  protection,  as  well  as  for  that  of  the 
other  employes,  is  not  in  conflict  with  a  gen- 
eral verdict  in  favor  of  the  plaintiff.  The  due 
care  required  of  the  master  Is  that  care  which 
a  man  of  ordinary  prudence  would  exercise  in 
the  performance  of  the  particular  work,  and 
not  what  any  particular  man  pointed  out  by 
the  defendant  believes  to  be  ordinary  care. 

3.  Master  and  servant  ^=>278(4)— Negllgenoe 
In  doing  work  In  charge  of  foreman  question 
for  Jury. 

The  question  whether  or  not  the  master 
has  exercised  due  care  towards  his  servants 
in  the  doing  of  a  particular  work  in  which  they 
are  engaged  is  ordinarily  for  the  jury,  and  the 
fact  that  the  Jury  may  believe  that  the  de- 
fendant's foreman  in  charge  of  the  work  exer- 


cised such  care  as  he  considered  to  be  propei 
under  the  circumstances  does  not  preclude  a 
finding  that  the  master  was  guilty  of  negli- 
gence hi  the  performance  of  his  duty  hi  that 
regard. 

4.  Appeal  and  error  ^=»837(7)— Where  the 
general  charges  pleaded  were  reduced  to  spe- 
oHIo  fact  issues  hy  evidence^  evidence  nay 
be  oonsldered  when  Interpreting  an  Interrog- 
atory. 

While  ordinarily,  in  the  interpretation  of 
a  special  verdict,  made  up  of  interrogatories 
and  the  jury's  answers  thereto,  the  court  may 
look  only  to  the  pleadings,  the  general  ver- 
dict, the  special  interrogatories,  and  the  an- 
swers thereto,  still  where  the  pleadings  are 
general  in  their  nature,  and  the  parties  by  the 
evidence  introduced  in  the  case  have  reduced 
these  general  charges  to  a  specific  and  definite 
issue  of  fact,  the  court  may,  in  interpretiog  an 
interrogatory,  look  to  the  evidence  to  deter- 
mine exactly  what  the  issue  wan  between  the 
parties  upon  the  trial  before  the  Jury. 

Error  to  Circoit  Ooort,  Ohio  Oounty. 

Action  by  Andrew  Treble  against  the  Rlter- 
Gonley  Oompany.  Judgment  for  plaintiff, 
and  the  defendant  brings  error.    AfiOrmed. 

Hubbard  A  Hubbard  and  Erskine,  Palmer 
A  Oirl,  all  of  Wheeling,  for  plaintiff  in  error. 

J.  Bernard  Handlan,  G.  Alan  Garden,  and 
P.  J.  MoGlnley,  all  of  Wheeling,  for  defend- 
ant in  error. 

RITZ»  P.  This  writ  of  error  brings  up  for 
review  a  judgment  of  the  circuit  court  of 
Ohio  county  In  favor  of  the  plaintiff  for  dam- 
ages for  a  personal  injury  received  hy  him 
while  in  defendant's  employ. 

The  defendant,  a  contracting  company,  was 
engaged  in  making  repairs  to  a  furnace  of  the 
Wheeling  Steel  A  Iron  Oompany,  and  as 
part  of  the  work  it  was  necessary  to  re- 
move from  the  furnace  certain  refose  mat- 
ter which  had  accumulated  at  the  bottom 
thereof.  It  appears  that  this  matter  had 
formed  a  solid  mass,  and  before  It  could 
be  removed  It  had  to  be  broken  up  with 
charges  of  dynamite,  and  then  the  pieces 
raised  out  of  the  furnace  and  conveyed  away. 
This  matter  Is  called  In  the  record  a  sal- 
amander. At  the  time  the  accident  hai4>en- 
ed  to  the  plaintiff  the  salamander  had  been 
broken  up  and  considerable  thereof  had  been 
removed,  and  the  defendant  was  engaged  In 
removing  the  remainder.  In  doing  this  work 
blocks  were  fastened  up  In  the  furnace^  and 
the  pieces  of  the  salamander  being  rano^ed 
were  raised  by  this  means  to  the  level  of  the 
ground  surrounding  the  furnace,  and  then 
another  rope,  called  an  outhaul,  was  attach- 
ed to  the  cable  by  which  tbe  salamander 
was  suspended,  and  by  means  of  blocks  uaed 
In  connection  with  the  outhaul  rope  the  sala- 
mander was  pulled  horizontally  to  a  point 
without  the  furnace,  and  there  dn^ped  on 
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the  gronail  to  be  farther  removed  by  other 
means.  On  the  occasion  of  the  accident  re- 
sulting in  plaintiff's  injury  the  piece  of  sala- 
mander being  removed  had  been  raised  ver- 
tically to  the  desired  height,  and  the  outhaul 
rope  had  been  attached  to  the  appliances^ 
which  had  theretofore  engaged  the  salaman- 
der, by  means  of  a  large  iron  hook  fastened 
in  a  blodc  through  which  the  outhaul  rope 
operated,  and  the  power  had  been  applied  at 
the  other  end  of  the  outhaul  rope,  and  the 
salamander  had  been  pulled  out  about  three 
feet  from  the  vertical  position,  when  the 
hook  which  fastened  the  outhaul  apparatus 
to  the  cables  supporting  the  salamander  sud- 
denly broke,  and  the  block  to  which  this 
hook  was  attached,  being  thus  suddenly  re- 
leased from  the  strain  upon  it,  flew  with 
great  violence  against  the  plaintiff,  strik- 
ing him  on  the  left  side  of  the  face,  knock* 
ing  out  his  l^t  eye,  and  otherwise  severely 
injuring  him. 

The  plaintiff  brought  this  suit,  charging 
In  his  declaration  that  the  defendant  was 
negligent:  First,  in  that  it  did  not  use  ordi- 
nary care,  diligence,  and  skill  In  doing  the 
work;  second,  in  that  it  did  not  provide  rea- 
sonably safe,  proper,  and  flt  machinery  and 
appliances ;  third,  in  that  it  did  not  reasona- 
bly and  seasonably  inspect  the  machinery,  ap- 
pliances, and  instrumentalities;    fourth,  be- 
jeause  it  did  not  maintain  the  machineiy  and 
appliances  In  a  flt  and  suitable  condition  for 
doing  the  work;    fifth,  because  it  subjected 
the  macbdnery  and  appliances  to  a  greater 
strain  than  they  were  suitable  to  withstand 
and   resist;    sixth,   because  it   selected  in- 
competent servants  and  employes  for  carry- 
ing on  this  work.    Upon  a  trial  a  general  ver- 
<|lct  was  rendered  in  favor  of  the  plaintiff 
for  the  sum  of  $5,000,  and  ihe  Jury  answer- 
ed five  certain  interrogatories  submitted  to 
them,  said  interrogatories  and  the  answers 
thereto  being  as  follows : 

"(1)  Was  the  injury  proximately  caused  by 
the  breaking  of  the  hook?    Answer:    Yes.    (2) 
I>id   the  foreman  Drummond  have  reason  to 
expect  the  breaking  of  the   hook?     Answer: 
No.     (3)  At  the  time  of  the  accident  was  the 
plaintiff  in  as  safe  a  position  as  the  foreman 
I>rximmond?    Answer:    No. '  (4)  Did  the  fore- 
man take  the  same  care  to  provide  for  the 
safety  of  the  plaintiff  as  for  his  own  safety? 
Answer:    Xes.     (5)  Were  the  plaintiffs  inju- 
ries proximately  caused  by  reason  of  any  in- 
competency  on  the  part  of  the  man  at  the 
nicrgerhead  handling  tiie  outhauling  rope?    An- 
No.- 


OThe  defendant  moved  the  court  to  render 
Judgxnait  in  its  favor  upon  the  special  ver- 
<llct,  consisting  of  the  interrogatories  and 
tlie  answers  thereto,  upon  the  ground  that 
such  answers  were  entirely  inconsistent  vrith 
the  general  verdict,  and  decided  the  issues 
involved  in  its  favor;  and,  if  this  motion 
should  be  overruled,  then  that  the  verdict 
o€    the  Jury  be  set  aside  upon  the  ground 


that  the  court  had  misdirected  the  Jury  on 
motion  of  the  plaintiff.  The  circuit  court 
successively  overruled  each  of  these  motions, 
and  rendered  Judgment  In  favor  of  the  plain- 
tiff on  the  general  verdict 

[1]  Upon  this  writ  of  error  the  defendant 
assigned  as  error  the  action  of  the  court  in 
lefusing  to  render  Judgment  in  its  favor 
upon  the  special  verdict,  and  also  the  re- 
fusal of  the  court  to  set  aside  the  verdict 
upon  the  ground  of  misdirection  of  the  Jury. 
Upon  the  hearing  it  has  withdrawn  the  lat- 
ter assignment  of  error,  and  desires  to  stand 
solely  upon  the  contention  that  it  is  entitled 
to  a  Judgment  in  its  favor  upon  the  special 
findings.  It  contends  that  the  answers  to 
the  interrogatories  decide  every  issue  rais- 
ed in  the  case  in  Its  favor,  and  are  in  irrec- 
oncilable confiict  with  the  genial  verdict 
If  this  contention  Is  correct,  of  course  it  is 
entitled  to  a  Judgment  upon  the  special  ver- 
dict, notwithstanding  the  general  verdict. 

[2,  8]  The  defendant  insists  that  in  con- 
sidering the  question  whether  or  not  the  an- 
swers to  the  interrogatories  are  in  conflict 
with  the*  general  verdict  nothing  but  the 
pleadings,  the  special  findings,  and  the  gen- 
eral verdict  may  be  looked  to;  and  cites  the 
case  of  Peninsular  Land  Co.  v.  Franklin. 
Ina.  Ck>.,  35  W.  Va.  606,  14  S.  B.  237,  to  sup- 
port this  contention.  The  Judge,  delivering 
the  opinion  in  that  case,  did  make  use  of  the 
language  quoted  by  counsel,  but  it  may  not 
be  susceptible  of  as  literal  interpretation  as 
counsel  would  give  it.  However,  suppose  we 
consider  the  answers  to  the  interrogatories 
in  connection  only  with  the  declaration  and 
the  general  verdict  The  effect  of  the  general 
verdict,  of  course,  is  to  find  that  the  defend- 
ant was  guilty  of  negligence  in  some  one  or 
all  of  the  particulars  averred  in  the  declara- 
tion, and  that  this  negligence  was  the  effi- 
cient cause  of  the  plaintiff's  injury.  Do  the 
answers  to  the  interrogatories  negative  this 
view? 

The  first  interrogatory  is,  "Was  the  injury 
proximately  caused  by  the  breaking  of  the 
hook?"  to  which  the  Jury  answered,  "Yes.'* 
Of  course,  it  is  perfectly  patent  that  this 
question  and  answer  determined  nothing  of 
importance  in  this  case.  It  is  dear  that  when 
the  Jury  stated  that  the  breakUtg  of  the  hook 
proximately  caused  the  injury  it  meant  no 
more  than  that  the  plaintiff's  injury  was  oc- 
casioned by  the  hook  breaking,  which  per- 
mitted the  block  to  fiy  and  hit  him  in  the 
face.  It  did  not  and  could  not  mean  that 
the  hook  was  the  efficient  cause  of  the  ifi- 
Jury.  This  language  is  not  used  in  the  ques- 
ti<m  in  the  sense  in  which  it  is  ordinarily 
used  in  the  law  of  negligence.  Bvery  count 
in  the  declaration  alleges  that  the  plaintiff's 
lojury  was  produced  from  a  blow  received 
by  him  from  the  block  vrhich  was  released 
by  the  breaking  of  the  hook.  The  pertinent 
inquiry  was,  what  caused  the  hook  to  break. 
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and  no  special  interrogatory  propounds  this 
question  lo  the  Jury. 

But  the  defendant  urges  that  the  answer 
to  the  second  interrogatory  is  conclusive  of 
every  issue  in  its  favor  when  read  in  con* 
nection  with  the  answer  to  the  first  of  such 
interrogatories.  The  second  interrogatory  is, 
"Did  the  foreman  Drummond  have  reason  to 
expect  the  breaking  of  the  ho(^?"  and  the 
answer  thereto  is,  "No."  Looking  to  the 
pleadings  alone,  we  cannot  see  just  what 
relevancy  the  expectations  of  the  foreman 
Drummond  might  have.  The  pleadings  do 
not  refer  to  him,  nor  does  it  appear  therefrom 
how  his  conduct  and  expectations  might  in 
any  way  control  the  case  in  favor  of  the  de- 
fendant. It  may  be  assumed  from  the  in- 
terrogatory that  he  was  foreman  of  the  de- 
fendant on  the  work,  but  whether  in  the  full 
charge  of  it  or  not  does  not  appear,  except 
from  the  evidence,  which  counsel  say  we  can- 
not look  to.  It  must  be  borne  in  mind  that 
the  declaration  charges  negligence  in  sever- 
al different  particulars.  It  might  be,  so  far 
as  the  pleadings  are  concerned,  that  the  duty 
of  an  inspection  of  the  appliances  did  not 
devolve  upon  foreman  Drummond,  or  that 
the  duty  of  controlling  certain  parts  of  the 
woric  did  not  devolve  upon  him,  or  that  the 
duty  of  providing  reasonably  efficient  means 
for  doing  the  work  did  not  devolve  upon 
him;  and,  if  his  duties  as  a  foreman  did  not 
include  any  or  all  of  these  things,  then,  of 
course,  he  would  have  a  right  to  assume 
that  they  had  been  properly  performed  by 
the  defendant,  and  would  have  no  reason  to 
contemplate  an  acddoit  therefrom,  unless 
he  had  actual  knowledge  that  the  party 
charged  with  the  performance  of  them,  or 
some  of  them,  had  been  derelict  in  his  duty. 
To  understand  the  effect  of  this  interroga- 
tory it  is  necessary  to  look  to  the  evidence. 
When  we  do  this  we  find  that  foreman 
Drummond,  referred  to  in  the  interrogatory, 
was  in  sole  and  exclusive  charge  of  this 
woiiE.  He  was  charged  with  the  duty  oi 
employing  the  men  and  seeing  that  the  work 
was  properly  done,  and  proper  appliances 
used  for  .the  doing  of  it,  and  these  appliances 
properly  and  seasonably  inspected.  But  even 
then,  is  the  answer  to  the  interrogatory  in- 
consistent with  the  general  verdict?  We  find, 
both  from  the  pleadings  and  the  evidence, 
that  one  of  the  principal  grounds  upon  which 
the  action  is  based  is  the  alleged  failure  of 
the  defendant  to  properly  inspect  the  hook 
which  broke  prior  to  the  accident  We  also 
find  that  another  basis  for  the  action  is 
that  due  care  was  not  being  used  in  the  do- 
ing of  the  work,  which  lack  of  due  care  re- 
sulted in  the  breaking  of  the  hook  and  the 
consequent  injury  to  the  plaintiff.  We  find 
upon  further  examination  that  there  was  a 
defect  in  this  hook  at  the  point  where  it 
broke,  which  some  of  the  witnesses  testify 
was  observable  from  an  examination  of  the 


hook  before  it  broke,  and  even  the  ¥ritne8S 
which  the  defendant  introduced  for  the  pur- 
pose of  showing  that  the  defect  was  a  la- 
tent one  and  undiscoverable,  upon  being 
shown  the  hook,  testified  that  he  was  not  able 
to  say  that  a  careful  inspection  of  it  before 
it  broke  would  not  have  discovered  the  de- 
fect. Now  Drummond  says  he  did  inspect 
all  of  the  machinery  on  the  28th  day  of  every 
month,  except  such  of  it  as  was  actually  in 
use  at  the  time,  and  which  could  not  be  easi- 
ly Inspected,  and  that  he  also  made  some 
kind  of  an  inspection  or  examination  of  each 
piece  of  machinery  and  each  appliance  at  the 
time  it  was  put  in  use,  and  that  nothing  was 
discovered  wrong  with  this  hook.  This  ac- 
cident occurred  on  the  11th  of  December,  so 
that  the  last  general  inspecticHi  before  this 
time  would  have  been  on  the  28th  of  Novem- 
ber. Whether  this  particular  hook  was  In- 
spected at  that  time  does  not  appear.  Many 
of  the  appliances  were  at  that  time  actually 
in  use,  and  this  hook  may  have  been  so  in 
use  at  that  time,  aind  not  have  received  any 
inspection  then.  Whether  it  was  inspected  at 
that  time  or  not,  it  is  apparent  that  there 
was  a  defect  in  it,  and  from  the  evidence  tlie 
Jury  could  very  well  find,  in  fact  we  may  say 
that  the  weight  of  the  evidence  is  to  the  ef- 
fect, that  a  careful  inspection  of  the  ho(^ 
would  have  disclosed  the  defect  prior  to  tbe 
accident  The  material  question  then  is,  was 
the  hook  subjected  to  that  reasonable  inspec- 
tion which  the  law  requires?  The  answer 
to  the  interrogatoiy  finds  that  Dnunmond 
did  not  have  reason  to  expect  the  hook  to 
break,  and  it  is  argued  that  it  necessarily 
follows  from  this  answer  that  the  hook  had 
received  the  reasonable  inspection  required 
by  the  law.  This  does  not  follow  at  aU.  Tbe 
most  that  can  be  said  for  this  answer  is  tliat 
in  Drummond's  opinion  he  had  submitted 
the  hook  to  reasonable  inspection,  and  from 
that  inspection  he  had  no  reason  to  expect 
the  breaking  of  the  hook.  But  to  make  tliis 
conclusive  of  the  issue  involved  would  make 
Drummond's  opinion  of  what  was  a  reason- 
able inspection  binding  up<»i  the  Jury.  Xbia 
is  not  the  law.  The  answer  to  the  interroga- 
tory does  not  preclude  the  Jury  from  flndlni^ 
that  the  hook  was  not  reasonably  inspected 
prior  to  the  accident.  All  that  can  be  said 
for  this  answer  is  that  it  finds  that  Drum- 
mond submitted  the  hook  to  sudi  inefpecttcwi 
as  he  thought  was  reasonable,  but,  wlien 
we  take  this  In  connection  with  the  geaeral 
verdict,  the  Jury  could  have  found,  and  may 
have  found,  that  this  inspection  was  not  a 
reasonable  and  proper  one. 

Again,  there  Is  a  contention  that  prop^ 
care  was  not  exercised  in  doing  the  iw'ork, 
and  this  allegation  is  supported  by  evidence 
to  show  that  the  hook  was  fastened  to  tike 
steel  cable  supporting  the  load  by  the  tip 
end  of  the  hook,  thus  throwing  a  very  mtM^ 
greater  strain  upon  the  hook  at  tbe  poia^  at 
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which  It  broke  than  would  have  been  upon  It  f  before  different  Juries,  this  composite  per* 


had  the  hook  been  properly  fastened  to  the 
cable.  The  Jury  may  very  well  have  found 
that  this  was  not  a  reasonably  careful  way 
to  do  this  work.  Drummond  did  not  know 
that  the  hook  was  attached  to  the  rope  in 
this  manner,  and,  of  course,  not  knowing  It, 
he  would  have  no  reason  to  expect  it  to 
break  from  that  cause.  But,  aside  from  the 
evidence,  the  answer  would  mean  no  more 
than  that  the  work  was  being  properly  dcme 
in  his  opinion.  It  is  quite  apparent  from 
what  we  have  said  that  this  interrogatory 
is  entirely  too  narrow  to  cover  either  the 
case  made  by  the  pleadings  or  that  made  by 
the  proof  introduced  In  support  of  them,  and 
that  there  is  therefore  no  irreconcilable  con- 
flict between  this  special  finding  and  the  gen- 
eral verdict 

Interrogatory  No.  3  is,  "At  the  time  of  the 
accident  was  the  plaintiff  in  as  safe  a  posi- 
tion as  the  foreman  Drummond?"  to  which 
the  Jury  answered,  "No."     The  fourth  in- 
terrogatory is,  "Did  the  foreman  take  the 
same  care  to  provide  for  the  safety  of  the 
plaintiff  as  for  his  own  safety?"  to  which 
the  Jury  gave  an  affirmative  answer.    The 
answers   to  these   Interrogatories   conclude 
nothing.     They  are  simply  an  attempt  to 
substitute  the  care  exercised  by  Drummond^ 
the  defendant's  foreman,  in  doing  this  work 
for  the  care  required  by  law.    The  test  of 
due  care  is  not  what  any  particular  man 
may  think  is  due  care,  but  what  a  reasonably 
prudent  man  believes  to  be  due  care  imder 
the  particular  circumstances,  and  these  in- 
terrogatories assume,  if  they  are  to  have  any 
force  in  this  case  at  all,  that  Drummond  is 
the  reasonably  prudent  man  by  whose  con- 
duct due  care  must  be  measured  in  the  do- 
ing of  the  work.    The  very  gist  of  the  action 
Is  that  the  defendant,  by  its  representative 
Drummond,  was  negligent,  and  for  the  court 
to  assume  that  whatever  Drummond  did  was 
done  in  the  exercise  of  due  care  would  be  to 
deny  the  plaintiff's  right  to  recover.    This 
measure  of  due  or  ordinary  care  which  ]a 
required  to  be  exercised  by  the  master  must 
be  determined  in  each  particular  case  by  the 
surrounding  facts,  and  is  such  care  as  an 
ordinarily  prudoit  man  would  exercise  in 
ttie  doing  of  the  work  under  the  conditions 
shown  to  have  existed.    Defendant  by  these 
interrogatories  attempts  to  set  Drummond 
up  as  this  ordinarily  prudait  man.    The  or- 
dinarily prudent  man  by  whose  conduct  due 
care  is  to  be  measured  in  a  particular  case 
must  be  created  by  the  Jury  trying  the  case 
wliere  there  is  a  question  to  go  to  the  Jury 
on  this  issue.    Each  member  of  the  Jury,  of 
course,    considers    himself    that    ordinarily 
prudent  man,  and  in  their  deliberations  they 
evolve    an    artificial,    composite    personage 
made  up  or  compounded  of  their  respective 
Ideas  of  what  constitutes  an  ordinarily  pru- 
dent person.    Of  course,  in  different  cases 


son  will  vary  because  the  composite  opinion 
of  any  12  men  wil  not  ordinarily  be  the 
same  as  such  composite  opinion  of  another 
12.  But  experience  teaches  that  this  is 
perhaps  the  only  practicable  way  to  arrive 
at  a  standard  from  which  to  work.  It  has 
served  a  beneficent  purpose  thus  far  in  the 
administration  of  the  law,  and  we  do  not 
now  conceive  of  any  better  standard  by 
which  to  determine  what  is  due  care  under 
a  particular  state  of  facts. 

[4]  The  fifth  and  last  interrogatory  is, 
"Were  the  plaintiiTs  injuries  proximately 
caused  by  reason  of  any  incompetency  on  the 
part  of  Uie  man  at  the  niggerhead  handling 
the  outhauling  rope?"  to  which  the  Jury 
gave  a  negative  answer.  Looking  to  the 
pleadings  alone,  this  interrogatory  and  this 
answer  conclude  no  issue  In  the  case.  The 
pleadings  show  that  the  defendant  employed 
a  number  of  servants  in  doing  this  work,  and 
that  it  was  negligent  in  the  selection  of  in- 
competent servants  for  the  purpose,  by  rea- 
son of  which  negligence  the  hook  broke  and 
produced  the  injury  complained  ol  This 
interrogatory  limits  the  finding  of  the  Jur^ 
to  one  particular  servant  So  far  as  the 
pleadings  are  concerned,  the  Jury  may  have 
found  that  all  of  the  other  servants  employ- 
ed by  the  defendant  were  incompetent,  and 
that  the  defendant  was  negll^nt  in  their 
employment.  The  issue  made  by  the  evi- 
dence, however,  is,  so  far  as  the  employ- 
ment of  incompetent  servants  is  concerned, 
confined  to  the  particular  man  referred  to 
in  the  interrogatory,  so  that,  when  we  in- 
terpret this  interrogatory  in  the  light  of  the 
issue  made  by  the  evidence,  it  does  con- 
clude the  question  it  was  intended  to  settle, 
that  is,  that  the  defendant  was  not  negli- 
gent in  the  employment  of  its  servants,  out, 
under  the  rule  which  the  defendant  lays 
down  for  our  guidance  in  construing  these 
interrogatories  and  the  answers  thereto,  this 
special  finding  means  nothing.  We  think, 
however,  that  the  rule  is  a  little  too  narrow. 
Where  general  allegations  of  negligence  are 
made  in  the  pleading,  and  these  are  met  by 
a  plea  of  not  guilty,  in  construing  the  spe- 
cial finding  of  the  Jury  upon  the  issue  thus 
made  we  see  no  reason  why,  if  the  parties 
have  narrowed  the  issue  to  a  particular  and 
distinct  act  of  negligence,  the  court  may  not 
look  to  the  evidence  for  the  purpose  of  de- 
termining Just  what  the  issue  was  that  the 
Jury  was  called  upon  to  decide.  In  review- 
ing the  special  interrogatories  and  the  an- 
swers thereto,  we  have  interpreted  them 
in  the  light  of  the  pleadings  alone,  and  feel 
that  they  are  not  in  conflict  with  the  general 
verdict,  and  we  have  also  considered  them 
in  the  light  of  the  evidence  introduced  In 
support  of  the  issues,  with  a  like  result 
The  defendant,  therefore,  was  not  entitled  to 
have  a  Judgment  in  its  favor  upon  the  spe- 
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dal  Tordlet  Inasmnch  as  this  Is  tlie  only  er- 
ror now  relied  upon,  tbe  conclusion  follows 
that  the  Judgment  complained  of  will  be  af- 
firmed. 


(89  W.  Va.  HI) 

HASTINGS  V.  GUMP  et  al.    (No.  4299.) 

( Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  27,  1921.) 

(ByUaUu  by  the  Court.) 

1.  Jttdomost  ^=s>l8^-Notloe  of  motion  for 
Jodgment  serves  both  as  process  sad  pleading. 

A  notice  of  motion  for  Judgment,  given 
pursuant  to  sections  1-8,  c.  121  (sections  4721- 
4728),  of  the  Code,  serves  the  double  purpose 
of  process  and  pleading. 

2.  Judgment  ^=s>l84  —  Notlos  of  motioa  for 
Judoment  most  state  aeoessary  faots. 

The  rule  to  view  with  indulgence  such  no- 
tice as  a  pleading  will  not  excuse  the  plesder 
from  stating  facts  necessary  to  show  a  good 
cauee  of  action  against  defendant 

3.  Bills  and  notes  ^s»396— To  render  endorser 
liable  requires  presentment  and  aotico  la 
the  meaner  speoifled. 

To  render  an  endorser  liable  on  a  negotiable 
note,  it  must  be  presented  at  the  particular 
time  and  place  specified  therein  and  timely 
notice  of  its  dishonor  given  the*  endorser,  un- 
less it  is  slleged  and  proven  that  he  in  some 
wsy  widved  such  notice. 

4.  Bills  and  notes  ^s»469— Notice  of  Judgment 
against  endorser  failing  to  allege  presentment, 
etOi,  Is  Insttfllelent. 

If  such  notice  for  judgment  against  sn  en- 
dorser fails  to  allege  presentment  thereof  and 
notice  of  dishonor  or  waiver  of  such  notice  by 
him,  the  cause  of  action  is  not  suffidentiy 
pleaded,  and  a  demurrer  thereto  or  motion  to 
quash  on  grounds  going  to  the  right  of  recov- 
ery should  be  sustained. 

Ehror  to  Circuit  Court,  Ohio  County. 

Action  by  Jerry  J.  Hastings  against  James 
F.  Gump  and  others.  Defendant  Gump's 
motion  to  quash  a  notice  for  Judgment  against 
him  as  iadorser  on  a  note  overruled,  and  he 
brings  error.  Judgment  reversed,  and  mo- 
tion to  quash  treated  as  a  demurrer  to  the 
pleading,  and  the  case  remanded,  with  leave 
to  plaintiff  to  amend. 

T.  S.  Biley,  of  Wheeling,  for  plaintiff  In 
error. 

Neely  ft  lively,  of  Fairmont,  for  defendant 
in  error. 

MILLER,  J.  The  first  question  presented 
is  whether  the  court  below  erred  in  overrul- 
ing Gump's  motion  to  quash  the  notice  for 
Judgment  against  him  as  endorser  upon  the 


note  of  N.  F.  Clark,  jMiyable  to  and  endorsed 
by  him  to  Hastings,  for  $925.12. 

The  ground  of  Gump's  motion  to  quash 
went  to  the  right  of  plaintiff  to  recover  and 
not  to  the  sufficiency  of  the  notice  as  process 
to  answer  the  complaint,  in  that  It  was  not 
alleged  that  the  note  was  on  the  day  of  ma- 
turity presented  for  payment  at  the  Eh:- 
change  Bank  of  Mannington,  W.  Va.,  and 
notice  of  its  dishonor  given  him,  or  waiver 
by  him  of  such  notice,  so  as  render  him  liable 
as  endorser. 

[1,  2]  In  our  practice  the  notice  of  such 
motion,  given  pursuant  to  the  provisions  of 
sections  1-8,  chapter  121  (sections  4721-^72S) 
of  the  Code,  serves  the  double  purpose  of 
process  and  declaration  or  pleading.  Secur- 
ity Loan  &  Trust  Co.  v.  Fields,  110  Va.  827. 
67  S.  B.  342.  As  process  In  this  case  the 
notice  is  not  challenged;  its  substance  is, 
and  it  is  claimed  it  does  not  state  a  good 
cause  of  action  against  Gump,  endorser  on 
the  note.  It  is  contended,  however,  that  the 
statute,  intended  to  give  a  speedy  and  sum- 
mary remedy,  is  to  be  viewed  with  indul- 
gence, and  that  strict  rules  of  pleading  should 
not  be  applied.  While  this  is  true,  the  rule 
can  not  be  carried  to  the  extent  of  exempting 
the  pleader  from  stating  the  facts  necessary 
to  show  a  good  cause  of  action  against  the  de- 
fendant Shepherd  ▼.  Brown,  30  W.  Ya.  13. 
21,  3  S.  B.  186;  Anderson  v.  Prince  ana 
others,  60  W.  Va.  667,  66  S.  El  666,  and  cases 
cited;  Security  Loan  ft  Trust  Co.  y.  Fidda 
supra. 

[S,  4]  To  render  an  endorser  liable  on  sucl* 
a  note,  the  statute,  sections  1-107,  diapter 
08A  (sections  417^-4368)  Code,  requires  pre- 
sentment and  notice  of  dishonor.  Thompson 
r.  Curry,  79  W.  Va.  771,  01  S.  B.  801;  Ri^ 
missell  V.  White  Oak  Stave  Co.,  80  W.  Va.  400, 
92  S.  B.  672,  L.  R.  A.  1917F,  453;  Deming 
National  Bank  ▼  Baker,  83  W.  Va.  429^  06  S. 
B.  438. 

In  the  case  at  bar  the  notice  does  sufBcient- 
ly  connect  the  defendant  Gump  with  the  note, 
as  endorser,  and  conditionally  liable  thereon. 
But  his  liability  was  only  conditional,  and 
depended  on  the  due  and  proper  presentment 
of  the  note  at  the  time  and  place  of  paymoit, 
and  notice  to  him  of  the  dishonor  thereof,  or 
waiver  of  notice,  which  are  not  alleged,  and 
the  cause  of  action  against  him  is  Inade- 
quately pleaded.  Security  Loan  &  Trust  Co. 
V.  Fields,  supra.  It  was  so  held  also  in 
Galbraith  ▼.  Shepard,  43  Wash.  698,  86  Pac. 
IIIS. 

We  reverse  the  Judgment;  and  the  motion 
to  quash,  treated  as  a  demurrer  to  the  imper- 
fect pleading,  is  sustained,  and  the  case  re- 
manded, with  leave  to  plaintiff  to  amend  tht 
pleading  if  so  advised,  with  costs  to  plaintiff 
in  error  in  this  court 
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NATIONAL  METAL  EDGE  BOX  CO.  v.  THE 
HUB.  (No.  4189.) 

<8apreme  Court  of  Appeals  of  West  Virginia. 

Sept  27,  1021.) 

(ByUahuM  hv  the  OowrL) 

1.  Trial  «s>359( I)— Special  Jury  flndlngs  must 
be  iBcoRslstent  with  verdiot  to  be  controlllno. 

Special  findings  of  a  jury  must  be  incon- 
sistent with  the  yerdict  in  order  to  be  con- 
trolling, and  such  inconsistency  must  appear 
after  excluding  every  reasonable  conclusion  that 
would  authorize  the  verdict. 

2.  Appeal  and  error  ^=»837(7)— Under  theoon- 
dition  of  the  record,  held  that  the  evidenoe 
will  be  considered  to  determine  relevancy  of 
speoial  flndlngs. 

In  assumpsit,  where  the  declaration  con- 
tains the  common  counts  only,  with  bill  of 
particulars  filed,  and  defeudaut  pleads  the  gen- 
oral  issue  without  filing  particular  grounds  of 
defense,  and  there  Is  a  verdict  for  plaintiff,  ac- 
companied by  special  findings  relative  to  some 
controveray  not  fully  ascertainable  from  the 
pleadings,  the  court  will  inspect  and  consider 
the  evidence  in  order  to  ascertain  the  relevancy 
of  such  special  findings,  and  to  throw  light  upon 
their  consistency  or  hiconsistency  with  the  ver- 
dict 

3.  Appeal  and  error  «s>837(7)— Evidanco  oon- 
slderetf  to  determine  whether  there  was  a 
real  conflict  between  epeoiai  flndlngs  and  ver* 
diet  for  plaintiff. 

Where  the  verdict  is  for  plaintiff  in  an  ac- 
tion of  assumpsit  for  pasteboard  boxes  sold 
and  delivered,  on  which  certain  printing  in 
brown  ink  was  ordered,  accompanied  by  a  spe- 
cial finding  that  the  printing  was  not  done  by 
plaintiff  in  a  workmanlike  manner  for  the  pur- 
poses intended,  such  special  finding  is  not  nec- 
essarily in  irreconcilable  conflict  with  the  ver- 
dict, as  it  does  not  preclude  a  waiver  of  in- 
ferioi^  workmanship  in  -the  printing  by  the 
defendant;  and  where  the  pleadings  do  not 
specifically  raise  this  issue,  the  court  will  con- 
ender  the  evidence  in  order  to  interpret  the 
special  finding,  and  ascertain  if  there  be  any 
real  conflict  with  the  verdict 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  the  National  Metal  Edge  Box 
Oompany  against  The  Hub.  Verdict  and 
Judgment  for  plaintiff,  and  the  defendant 
brings  error.    Afllrm^. 

James  W.  Ewing,  G.  Alan  Garden,  and  J. 
Bernard  Handlan,  all  of  Wheeling,  for  plain- 
tiflf  in  error. 

A.  E.  Bryant,  of  Wheeling,  for  defendant 
In  error. 

I^IVELT,  J.  Judgment  for  plaintiff  hav- 
ing  been  rendered  on  a  verdict  accompanied 
by  answers  to  special  interrogatories,  de- 
f<^3dant  prosecutes  this  writ  of  error. 

plaintiff  received  an  order  from  defendant 
for   11,000  pasteboard  boxes  to  be  used  for 


merchandise  in  which  defendant's  customers 
could  carry  away  purchases  made  by  them. 
The  order  was  for  three  sizes  to  be  made  of 
gray  granite  Jute  board  (same  material  as 
defendant  had  for  several  years  purchased 
from  plaintiff)  with  certain  printing,  ''print- 
ed top  and  bottom  as  had  (formerly  printed) 
with  exception  printed  with  brown  Ink  in 
place  of  blue."  The  total  price  for  this 
order  amounted  to  $394.40,  the  amount  for 
which  this  action  was  afterwards  instituted. 
Defendant,  for  six  or  seven  years  prior  to 
this  order  given  in  1913,  had  been  purchasing 
similar  boxes  from  plaintiff,  with  the  same 
printing  thereon  in  blue,  but  having  changed 
its  other  advertising  matter  to  brown,  de- 
sired the  printing  on  these  boxes  to  be  of 
like  color — Whence  the  notation  on  the  order, 
''printed  with  brown  ink  in  place  of  blue." 
It  is  over  this  change  in  the  color  of  the  print- 
ing that  this  litigation  arises.  Upon  the 
receipt  of  the  first  shipment  of  6^160  boxes, 
defendant.  The  Hub,  promptly  wired  plain- 
tiff, the  Box  Company  : 

''Let  us  know  what  disposition  you  want  us 
to  make  of  boxes  just  received,  they  are  print- 
ed In  red  in  place  of  brown  as  ordered  and 
we  cannot  use  same.     Answer  at  once.*' 

This  telegram  was  followed  by  a  letter  of 
the  same  import  to  the  effect  that  the  boxes 
were  printed  in  red  instead  of  brown  as  or- 
dered ;  that  the  boxes  would  not  be  used  for 
that  reason,  and  asking  for  instructions  to 
be  given  the  transportation  company  to 
which  the  boxes  had  been  returned.  The 
box  comi)any  immediately  replied  that  it  haa 
followed  the  instructions  contained  in  the 
order,  and  had  used  a  printing  ink  known  as 
Brown  No.  2110x,  prepared  by  Johnson  & 
Co.,  ink  manufacturers  and  dealers;  that  up- 
on inquiry  at  their  factory  they  found  that 
2,0(X)  more  of  the  boxes  had  been  preimred 
and  printed  with  the  same  ink,  but  that  if 
The  Hub  wanted  the  remainder  of  the  order 
printed  in  any  other  color  of  ink,  the  same 
would  be  promptly  filled,  and  asking  The 
Hub  to  reconsider  and  use  those  already 
sent,  and  those  already  cut  and  printed  and 
at  the  factory.  Ck)n8lderable  correspondence 
followed,  The  Hub  insisting  that  the  color 
of  the  printing  was  not  what  was  wanted, 
and  the  box  company  Insisting  that  the  print- 
ing was  in  brown  ink  as  ordered.  Finally 
The  Hub  refused  to  take  or  pay  for  any  of 
the  boxes,  placed  the  same  order  elsewhere 
at  a  less  price,  and  invited  litigation  to  test 
liability.  The  defendant.  The  Hub,  in  all 
.  this  correspondence,  placed  the  refusal  solely 
upon  the  reason  that  the  color  was  not  what 
was  ordered.  No  claim  was  made  by  it  that 
the  material  used  in  the  boxes  or  workman- 
ship in  the  printing  was  not  satisfactory. 
The  claim  of  inferior  material  and  unwork- 
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manlike  maimer  of  printliig  was  not  made  or 
attempted  to  be  asserted  until  after  the  first 
trial  in  1914,  when  the  Jury  failed  to  agree. 
Action  of  assumpsit  was  promptly  instituted, 
the  declaration  containing  the  common 
counts  only,  defendant  asked  for  biU  of  par- 
ticulars, which  was  furnished,  the  general 
issue  of  non  assumpsit  was  pleaded,  and  the 
case  went  to  trial  in  1914,  and  the  Jury  dis- 
agreed. The  following  year  another  trial 
was  had  on  the  same  pleadings,  and  the  Jury 
disagreed.  The  following  year  this  trial 
was  had,  resulting  in  a  verdict  and  Judg- 
ment for  plaintiff  for  $190.  Interrogatories 
were  asked  by  the  plaintiff  and  given  to  the 
Jury  and  answered  as  follows : 

"Question  1:  Did  the  plaintiff,  in  furnishing 
the  quality  of  material  used  in  the  boxes,  sub- 
stantially comply  with  the  terms  and  conditions 
of  the  order? 

"Answer:    Yes. 

"Fred  T,  Cowl,  Foreman. 

"Question  2 ;  Did  the  plaintiff,  in  printing  the 
boxes  in  question,  print  them  in  a  workmanlike 
manner  for  the  purposes  intended? 

"Answer:   No. 

"Fred  F.  Cowl,  Foreman. 

"Question  8:  Did  the  plaintiff,  in  printing 
the  boxes  in  question,  use  the  ink  whose  color 
is  classed  as  brown? 

"Answer:  Xes. 

'Fred  F.  Cowl,  Foreman.' 


««i 
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[1]  Defendant  moved  for  Judgment  not- 
withstanding the  verdict  on  the  ground  that 
the  answer  to  question  2,  being  In  the  nega- 
tive, was  inconsistent  with  the  general  ver- 
dict and  was  controlling.  The  motion  was 
overruled,  and  defendant  excepted.  Other 
motions,  including  one  for  new  trial,  were 
overruled  and  exceptions  taken.  Exceptions 
were  also  taken  to  the  action  of  the  court 
In  giving  and  refusing  to  give  instructions. 
These  are  all  assigned  as  error,  but  none 
of  them  is  pressed  here  in  argument 
except  assignment  No.  4,  relating  to  the  re- 
fusal of  the  court  to  enter  Judgment  for  de- 
fendant, notwithstanding  the  general  ver- 
dict, because  of  the  answer  to  question  2, 
which  is  asserted  to  be  controlling ;  and,  un- 
der the  well-known  rule  of  this  court,  only 
that  assignment  of  error  will  be  considered ; 
the  others  not  being  briefed  or  insisted  upon 
in  argument 

It  may  be  stated  here  that  the  main  con- 
troversy seems  to  have  been  over  the  color 
of  the  printing,  quite  a  number  of  expert 
witnesses  having  been  examined  on  each 
side,  some  testifying  that  the  color  was  red, 
others  maroon,  and  others  brown.  Samples 
of  the  printing  were  exhibited  to  the  Jury, 
which  found  that  the  ink  used  was  of  a  color 
classed  as  brown.  The  order  for  the  boxes 
required  the  printing  to  be  "with  brown  ink 
in  place  of  blue." 

Defendant  insists  that  in  considering  Its 
fourth  assignment  of  error  this  court  should 
follow  the  dicta  found  in   the  opinion  of 


Judge  Holt  in  the  case  of  Peninsular  Land 
Co.  V.  Franklin  Ins.  Co.,  35  W.  Va.  (166, 
14  S.  B.  237,  which  reads: 

"Upon  motion  for  judgment  no  question  is 
entertained  as  to  their  inconsistency  with  the 
evidence,  nor  is  the  evidence  considered,  bat 
only  the  pleadings,  special  findings,  and  general 
verdict" 

It  will  be  seen  that  Judge  Holt  took  his 
^itome  of  the  rules  and  proceedings,  where 
special  findings  are  sought,  from  Thompson 
on  Trials,  who  bases  his  text  upon  certain 
decisions  of  the  Indiana  Supreme  Court 
It  may  be  instructive  to  examine  these  de- 
cisions. They  indicate  that  the  evidence 
will  not  be  reviewed,  but  if  from  inspection 
of  the  pleadings,  the  special  findings,  and 
the  verdict,  it  may  be  seen  that  any  antagon- 
ism between  the  special  findings  and  the  ver- 
dict could  have  been  removed  by  any  legiti- 
mate evidence  admissible  under  the  issue, 
then  the  verdict  will  be  upheld,  and  the  ap 
parent  inconsistency  repelled.  They  seem 
to  consider  evidence  given,  which  might  have 
been  given.  The  tendency  is  to  uphold  the 
verdict  upon  any  reasonable  theory,  or  view 
that  will  harmonize  the  special  finding  there- 
with. We  cannot  see  why  the  evidence  can- 
not be  inspected  and  considered  if  light  may 
be  given  thereby,  especially  where  the  plead- 
ings are  general,  and  it  is  not  clear  there- 
from what  cause  induced  the  special  inquiry. 

Murray  v.  Phillips,  59  Ind.  56»  holds  that 
where  the  special  findings  are  not  inconsist- 
ent with  the  general  verdict  then  a  motion 
for  Judgment  on  the  special  findings  will  not 
be  sustained  on  the  ground  that  the  special 
findings  are  not  in  accord  with  the  evidence. 
It  is  apparent  that  there  would  be  no  neces- 
sity or  propriety  in  going  to  the  evidence  for 
any  purpose;  the  special  finding  being  in 
accord  with  the  general  verdict. 

In  Cox  V.  RatclifTe,  105  Ind.  374,  5  N.  B. 
6,  a  suit  for  possession  of  land,  the  spedal 
findings  were  to  the  effect  that  plaintiff  had 
legal  title  to  the  land,  but  that  there  was  an 
agreement  between  the  parties  that  defend- 
ant should  have  a  reconveyance  of  the  land 
if  he  paid  to  plaintiff  the  money  he  had  paid 
out  and  expended.    The  general  verdict  was 
for  the  defendant    The  plaintiff  moved  for 
Judgment  on  the  special  findings,  "and  doc- 
umentary evidence  in  the  cause,"  which  mo- 
tion the  court  denied,  holding  that  the  special 
findings   were   not   necessarily    inconsistent 
v^th  the  general   verdict     The   defendant 
might  have  been  lawfully  entitied  to  tlie  pos- 
session notwithstanding  plaintiff's  legal  title 
as  shown  by  the  documentary  evidence. 

In  Pennsylvania  Co.  v.  Smith,  98  Ind.  42. 
the  court  held  that  in  reviewing  a  ruling  on 
motion  for  Judgment  upon  answers  to  in- 
tetrrogatories  notwithstanding  the  general 
verdict,  the  evidence  could  not  be  inspected* 
but  in  order  that  the  answers  must  control 
and  override  the  verdict*  there  must  be  be- 
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tween  them  an  antagonism  which  could  not 
be  removed  by  any  evidence  admissible  un- 
der the  issue.  While  the  court  would  not  in- 
spect the  evidence,  it  would  presume  that 
evidence  had  gone  to  the  jury  sufficient  to 
override  any  antagonism,  if  the  antagonism 
was  such  as  could  have  been  removed  by  evi- 
dence. The  court  presumes  that  done  which 
might  have  been  done. 

In  Pittsburgh  Cin.  &  St  L.  Ry.  CX>.  v.  Mar- 
tin, 82  Ind.  476,  it  was  held : 


««i 


'In  considering  a  motion  for  judgment  on 
special  findings,  notwithstanding  a  general  ver- 
dict, no  reference  can  be  had  to  the  evidence 
given,  but  if  by  any  conceivable  evidence  ad- 
missible under  the  issues  the  special  findings 
can  be  reconciled  with  the  general  verdict,  the 
motion  should  be  denied." 

The  court  further  said  (82  Ind.  480): 

••The  general  verdict  prevails  over  the  spe- 
cial findings,  if  there  could  have  been,  under 
the  issues,  proof  of  supposable  facts,  not  in- 
consistent with  those  specially  found,  suffi- 
cient to  reconcile  the  general  verdict  with  the 
special  findings"— citing  various  authorities. 

In  Peninsular  Land  Go.  v.  Franklin  Ins. 
Co.,  supra,  the  refusal  of  the  lower  court 
to  i>ermit  certain  interrogatories  to  go  to 
the  jury  was  under  review,  and  Judge  Holt 
held  that,  even  if  the  questions  had  been  an- 
swered in  favor  of  the  defendant,  their  ap- 
parent antagonism  to  the  verdict  could  have 
been  reconciled  by  evidence  properly  admit- 
ted under  the  issues.  The  suit  was  on  an 
insurance  policy,  and  interrogatories  were 
asked  and  refused,  which,  if  submitted  and 
answered  in  the  affirmative  (favorably  to 
defendant)  would  have  found  that  notice  of 
the  loss  was  not  given  by  the  assured  forth- 
with, and  due  diligence  was  not  exercised 
In  giving  notice  of  loss ;  and  that  no  reason 
existed  for  the  delay  in  giving  such  notice. 
Notice  of  loss  under  the  policy  was  vital  to 
recovery.    And  the  court  said: 

**Bnt  may  not  the  general  verdict  say  the 
fpying  of  any  notice  or  a  more  timely  notice  was 
-waived  by  the  defendant,  if  there  was  any  evi- 
dence tending  to  show  such  waiver,  and  thus 
render  such  special  findln|r  imm|iterial?' 


)*> 


Another  group  of  questions  if  given  and 
answered  most  favorably  to  defendant  was 
to  the  effect  that  the  assured  had  not  given 
a  particular  account  of  the  loss  within  30 
days,  nor  a  particular  account  within  a  rea- 
sonable time  thereafter,  and  that  there  was 
no  reason  for  such  delay.    Judge  Holt  held 
tliat  such  findings  would  not  necessarily  be 
inconsistent  with  the  verdict,  if  there  was 
any  tendency  of  any  evidence,  reasonably  and 
fairly  considered,  to  show  a  waiver  of  these 
policy  requirements    The  issue  on  this  group 
of    questions    was   made   up    by   plaintifTs 
pleading,   wherein  it  specially   replied  and 
relied  upon  a  waiver.    Then  the  judge  re- 
viewed the  testimony  and  found  no  evidence 


of  a  waiver,  and  concluded  that  this  group 
of  interrogatories  should  have  been  given, 
the  pleadings  having  made  an  issue,  a  vital 
issue^  of  the  matters  covered  by  these  inter- 
rogatories. In  the  very  case  where  the  dicta 
above  quoted  is  found,  the  judge  considered 
the  evidence  to  see  if  the  proposed  interroga- 
tories were  pertinent 

[2]  Is  it  necessary  to  look  to  the  evidence 
in  tiie  case  at  bar?  Can  we  say  that  the 
answer  to  interrogatory  No.  2  is  irreconcil- 
ably Inconsistent  with  the  verdict,  and  there- 
fore controlling?  We  must  remember  that 
special  findings  only  override  the  verdict 
when  both  cannot  stand,  and  the  antagonism 
must  be  apparent  on  the  face  of  the  record, 
beyond  the  iwssibility  of  being  removed  by 
any  evidence  legitimately  admissible  under 
the  issue,  before  judgment  can  be  rendered 
non  obstante  veredicto.  2  Thompson  on 
Trials  (2d  Ed.)  &  2691.  In  view  of  this  sal- 
utary principle,  can  we  say  that  this  special 
finding  that  the  plaintiff  did  not  print  the 
boxes  in  a  workmanlike  manner  for  the  pur- 
poses intended  is  necessarily  inconsistent 
with  and  controlling  of  the  verdict  under 
the  issue?  Could  there  have  been  a  waiver 
by  the  defendant,  either  express  or  implied, 
of  this  deficiency  in  the  workmanship  in  the 
printing?  Let  us  consider  this  question  of 
waiver. 

"Strict  compliance  with  the  terms  of  a  con- 
tract on  the  part  of  one  party  may  be  waived  by 
tEe  other  either  expressly  or  by  acts  or  dec- 
larations indicating  a  relinquishment  of  the  pro- 
visions of  the  contract."  And  "Where  a  party 
makes  specific  objections  to  the  sufficiency  of 
performance  he  is  held  to  waive  any  other  ob- 
jections he  may  have."  O.  J.,  voL  13,  p.  694, 
title  "Waiver  of  Defecto." 

[3]  Any  party  to  a  contract  for  whose  bene- 
fit anything  thereunder  is  to  be  done  may 
dispense  with  any  part  of  it  or  circumstance 
in  the  mode  of  performance.  6  R.  C.  L.  § 
358.  We  thhik  it  well  settled  that  a  waiver 
of  the  benefit  of  any  part  of  a  contract  may 
be  made.  Then  if  such  waiver  could  have 
been  shown,  would  the  fact  that  the  printing 
was  not  done  In  a  workmanlike  manner,  as 
found  by  answer  to  interrogatory  No.  2,  be 
controlling  of  the  verdict?  It  would  not  be, 
if  we  follow  the  rule  laid  down  by  the  Indi- 
ana courts.  The  interrogatory  could  have 
been  properly  refused. 

"Such  judgment  [on  special  findings]  is  en- 
terable  only  when  the  special  findings  and 
the  general  verdict  cannot  be  recondled  with 
each  other,  under  any  supposable  facts  prova- 
ble under  the  issues.'*    16  R.  C.  L.  p.  609,  §  49. 

Special  findings  will  not  control  the  ver- 
dict unless  invincibly  opposed  to  it  No 
presumptions  will  be  allowed  in  their  favor. 
2  Thompson  on  Trials,  §  2693.  The  Indiana 
rule  would  make  it  not  necessary  to  look  at 
the  evidenca    But  the  action  is  in  assumpsit 
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on  the  common  counts  with  bill  of  particu- 
lars, to  which  defendant  pleaded  the  general 
issue,  which  does  not  give  any  intimation 
of  any  special  ground  of  defense,  and  the 
question  of  the  workm^mship  in  the  printing 
is  not  sharply  drawn  by  the  pleadings;  and 
we  think,  under  such  pleadings,  that  the  evi- 
dence ought  to  be  looked  to  In  order  to  as- 
certain the  relevancy  and  effect  of  such  find- 
ing. We  are  not  in  accord  with  the  holding 
of  the  Indiana  court,  especially  where  the 
pleadings  are  so  general  as  to  make  it  nec- 
essary to  intelligently  ascertain  the  issue 
or  contention  which  inspired  the  interroga- 
tory. And  when  we  look  to  the  evidence,  as 
was  done  by  Judge  Holt  In  Peninsular  Land 
Ck).  V.  Franklin  Ins.  Co.,  supra,  in  order  to 
ascertain  if  certain  interrogatories  should 
have  been  given,  we  find  ample  proof  that 
defendant,  in  the  Inception,  when  the  first 
shipment  of  boxes  was  delivered,  made  no 
objection  to  the  workmanship  in  the  printing, 
but  repeatedly  stated,  as  sole  cause  for  re^ 
fusal,  that  the  printing  was  in  red,  and  not 
in  brown,  as  it  intended  to  order,  and  the 
record  shows  that  no  claim  or  defense  of 
defective  workmanship  was  made  until  after 
the  first  trial  in  1914,  when  the  Jury  failed 
to  agree.  It  was  clearly  a  defense  after- 
wards thought  of  to  defeat  recovery. 

"Where  a  party  gives  a  reason  for  his  con- 
duct and  decision,  touching  anything  involved 
in  a  controversy,  he  cannot,  after  litigation  has 
begun,  change  his  ground,  and  put  his  conduct 
upon  another  different  consideration."  Hixson 
Map  Co.  V.  Nebraska  Post  Co.,  5  Neb.  Unoff. 
388,  98  N.  W.  872,  citing  Ohio  &  M.  R.  Co. 
V.  McCarthy,  96  U.  S.  258,  24  L.  Ed.  693; 
Frenser  v.  Dufrene,  58  Neb.  432,  78  N.  W. 
719;  Ballon  v.  Sherwood,  82  Neb.  666,  49  N. 
W.  790,  50  N.  W.  1131, 

The  same  principle  is  announced  in  Brad* 
ley  V.  Cole,  6  Hun  (N.  Y.)  660;  Olcese  v. 
MobUe  Fruit  &  Trading  Co.,  211  111.  539, 
71  N.  E.  1084.  Moreover,  similar  boxes  and 
similar  printing  (except  in  blue)  had  been 
furnished  to  defendant  by  plaintiff  for  about 
seven  years  prior  to  this  delivery,  without 
objection  or  question  as  to  quality  or  print- 
ing, and  the  plaintiff  was,  under  this  order, 
which  Bpedflcally  stated  "same  as  had,"  only 
required  to  deliver  the  boxes  reasonably  fit 
for  the  purposes  for  which  they  were  to  be 
used.  So,  it  Is  a  reasonable  conclusion,  war- 
ranted by  the  evidence,  that  although  the 
Jury,  in  rehouse  to  the  interrogatory,  found 
that  the  workmanship  in  printing  the  boxes 
was  not  up  to  standard,  yet  the  Jury  could 
find  that  plaintiff  was  not  required  to  make 
them  conform  to  any  particular  standard, 
or  that  defendant  had  waived  this  defect  and 
his  defense  based  thereon,  and  consequently 
the  verdict  should  be  for  plaintiff.  It  is 
significant  to  note  that,  although  the  first 
shipment  of  6,150  boxes  and  the  2,000  boxes 
made,  printed  and  not  delivered  on  account 


of  refusal  to  accept,  amounted  to  $283.20,  the 
jury  found  In  the  sum  of  |190,  whidti  it 
$93.20  less  then  they  might  have  found. 
Some  reason  existed  for  this  reduction  of  the 
agreed  purchase  price.  Hence,  in  the  light 
of  the  evidence  upon  this  issue  of  good  work- 
manship, we  cannot  say  that  the  reply  to  in- 
terrogatories is  irreconcilable  with  the  gener- 
al vordict.  The  special  finding  must  exclude 
every  reasonable  conclusion  that  will  author- 
ise a  recovery  on  the  verdict. 

Further  evidencing  that  the  reply  to  in- 
terrogatory No.  2  is  not  irreconcilable  with 
the  verdict  is  the  fact  that  by  instnictioa 
No.  2,  given  to  the  Jury  on  behalf  of  the  de- 
fendant, the  court  told  the  jury  that  if  plain- 
tlff  "did  not  print  the  boxes  ordered  by  The 
Hub  in  brown  ink,  or  did  not  print  the  same 
on  granite  gray  jute  board,  or  did  not  do 
such  printing  in  a  workmanlike  manner,  the 
defendant  was  Justified  in  refusing  the  ship- 
ment when  it  was  received,  and  is  not  obliged 
or  bound  to  pay  for  the  same."  Evidently 
the  jury  found  that  plaintiff  had  done  the 
printing  in  a  workmanlike  mannor,  saflSclent 
under  the  drcumstanoes,  and  for  the  pur- 
poses for  which  they  were  printed,  or  con- 
sidered that  defendant  had  waived  that  de- 
fect, if  any,  and  found  for  plaintiff,  and  yet 
could  consistently  say  with  their  verdict 
that  the  printing  was  not  done  in  a  work- 
manlike manner. 

But  it  is  insisted  that  because  the  court 
did  not  require  specification  of  defense  un- 
der section  46,  chapter  130,  Code  (sec.  4908), 
and  because  plaintifr  did  not  object  to  the 
evidence  of  defendant's  witnesses  on  the 
question  of  good  workmanship,  when  ten- 
dered, it  made  an  issue  and  ought  to  be 
bound  thereby.  The  answer  to  this  conten- 
tion is  that  plaintiff  had,  by  its  evidence  to 
support  Its  account  for  goods  sold  and  d^v- 
ered,  showed  that  defendant  had  refused  to 
accept  the  goods  for  the  sole  reason  that  the 
printing  was  red  instead  of  brown,  and  as  a 
legal  consequence  had  thereby  waived  its 
after-discovered  defense  of  bad  workman- 
ship. Until  it  was  shown  that  defendant  had 
not  waived  this  defense,  the  question  of  infe- 
rior workmanship  4n  the  printing  was  imma- 
terial, and  any  controversy  or  issue  thereon 
was  false,  confusing,  and  improperly  raised. 
It  often  occurs  in  the  hurry  and  confusion 
of  Jury  trials  that  irrelevant  and  improper 
evidence  goes  to  the  Jury  without  objection, 
or  without  being  perceived  by  the  court. 
The  defendant  originated  this  false  Issue, 
but  the  Jury,  while  responding  to  it,  did  not 
lose  sight  of  the  true  issue,  and  rendered 
its  verdict  accordingly. 

We  hold  that  the  special  finding  of  the 
Jury  is  not  inconsistent  and  irreconcilable 
with  the  verdict,  under  the  pleadings  and 
evidence,  and  affirm  the  judgment  entered 
on  the  13th  of  M^,  192a 

Affirmed* 


W.YtuVl 
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BROWN  et  al.  v.  ERWIN  at  al. 
(Nos.  4II6»  4II6-A.) 

(Supreme  Court  of  Appeals  of  West  VirgiiiUu 

Sept  27,  1921.) 


(8vllalu9  hy  the  Court.) 

1.  Equity  ^=» 1 8 1— -Not withstanding  return  of 
oommlseloner'e  report  and  readiness  for 
bearing,  defendant  In  default  may  file  an- 
swer. 

Notwithstaodinf  the  retnm  of  a  commis- 
sioner's report  in  a  chancery  cause  and  readi- 
ness of  the  cause  for  hearing  thereon,  a  de- 
fendant in  default  may  file  his  answer  to  the 
biU. 

2.  Equity  «s>37i— Wliere  anawer  Is  limited 
te  oollateral  branols  proceeding  may  go  to 
decree  In  main  oanse  and  matter  In  answer 
be  eontinued. 

If  an  answer  so  filed  is  not  defensive  of 
the  main  cause  of  action  and  is  limited  in  its 
defense  to  a  collateral  branch  thereof,  suscep- 
tible of  postponement  without  interference 
with  or  delay  of  a  decree  in  the  main  cause, 
•udi  decree  may  be  entered  and  the  matter 
arising  upon  the  answer  continued  for  a  lat- 
er hearing  thereof. 

S.  Equity  ^s»208— Answer  te  bill  to  enforoe 
Judgmeat  lien  Impeaching  claim  oT  attorney'a 
lien,  held  not  a  oross-blll  requiring  or  au« 
tborlzing  special  reply. 

An  answer  to  allegations  in  a  bill  for  en- 
forcement of  a  Judgment  lien,  impeaching  an 
asserted  claim  of  an  attorney's  lien  on  such 
judgment  and  denying  the  existence  thereof, 
responsiye  to  such  aUegations  and  contradic- 
tory thereof,  is  not  a  cross-bill  nor  an  answer 
in  the  nature  thereof,  requiring  or  authorizing 
a  special  reply  thereto* 

4.  Appeal  and  error  ^s>l039( I i)-> Decree 
passed  on  full  hearfng  ef  evidence  before 
oommissioner  will  net  be  reversed  for  lack  of 
a  general  replloaticn. 

A  decree  based  upon  a  full  and  fair  hearing 
upon  evidence  taken  before  a  commissioner 
upon  a  proper  reference  will  not  be  reversed 
for  lack  of  a  general  replication  to  an  answer. 

0.  Attorney    and    dient   ^=»i 82 (2)— Attorney 

obtaining   decree  has  lien  on   fund   arising 

from  its  enforcement  by  another  attorney. 

An  attorney  by  whom  a  judgment  or  de- 

eree  has  been  obtained  has  an  attorney's  lien 

upon  a  fund  arising  from  the  enforcement  of 

^e  lien  of  such  judgment  or  decree  against 

the  land  of  the  debtor,  in  a  suit  prosecuted 

for  the  plaintiff,  by  another  attorney. 

B.  Infants  ^=» 1 1 6— Attorney  may  have  lien 
■pen  decree  for  fee  although  creditor  is  an 
Infant 

It  is  immaterial  in  such  case  that  the  cred- 
itor is  an  infant  suing  by  his  next  friend. 

7.  Infants  ^=»l  16— Attorney  paying  costs  and 
expenses  is  sabrogated  to  rigirt  of  next 
friend  to  reimbursement,  If  acting  In  good 
faith. 

A  next  friend  incurring  costs  and  expens- 
es in  the  prosecution  of  a  suit  is  entitled  to 
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reimbursement  from  the  infant,  and,  in  equity, 
the  attorney  paying  such  costs  and  expenses 
is  subrogated  to  the  right  of  the  next  friend 
against  the  infant,  and  may  have  a  decree 
against  the  fund,  for  his  services  and  such 
costs  and  expenses,  provided  the  next  friend 
has  acted  in  good  faith  and  with  reasonable 
caution,  in  efforts  to  protect  the  interests  of 
the  infant. 


8.  Attorney  and  dlent  ^=»  1 86— Attorney's 
Xaiiure  to  obtain  specific  relief  sought  and 
taking  alternative  relief  do  not  preclude  his 
lien  for  fee. 

Failure  of  an  attorney  to  obtain  the  relief 
specifically  sought  in  a  suit  in  equity  and  ne- 
cessity of  his  taking  alternative  relief,  under 
the  prayer  for  general  relief,  do  not  predudo 
right  in  him  to  a  lien  on  the  decree  actually 
obtained. 


9.  Attemey  aad  oHent  ^ss>i84— An  attorney 
has  a  prior  lien  on  fund  arising  from  en- 
forcement of  decree  procured  by  a  subse- 
quently employed  attorney  unless  expressly 
or  Impliedly  assenting  otherwise. 

An  attorney  by  whom  a  judgment  or  decree 
was  obtained  for  his  client  has  a  lien  upon  a 
fund  arising  from  enforcement  of  such  judg- 
ment or  decree  against  the  land  of  the  debtor, 
by  another  attorney  employed  by  his  client, 
prior  and  superior  to  the  lien  thereon  of  such 
subsequently  employed  attorney,  unless  he  has 
expressly  or  impliedly  assented  to  such  subse- 
quent employment  or,  in  some  way,  relinquish- 
ed his  right  further  to  represent  his  client 
in  the  matter,  or,  by  negligence  or  other  mis- 
conduct warranting  his  discharge,  has  lost  it. 

Appeal    from    Circuit    Gourt,    Doddridge 

County. 

Suit  for  enforcement  of  the  lien  of  a  de- 
cree by  Tina  V.  Brown  and  others  against 
Rule  Edna  E^rwln  and  others,  and  from  a  de- 
cree in  favor  of  the  plaintiffs  the  defendants 
appeal.    Affirmed. 

L.  W.  Chapman,  of  West.  Union,  for  appel- 
lants. 

J.  V.  Blair,  J.  V.  Blair,  Jr.,  and  J.  Ramsey, 
all  of  West  Union,  for  appellees. 

POFFEN6ARGBR,  J.  The  subject-matter 
of  the  controversy  brought  up  by  this  appeal 
is  a  claim  of  a  lien  for  attorney's  fees  and  ex- 
penses, upon  a  fund  brought  into  the  hands  of 
the  court  below,  through  a  sale  of  real  estate 
by  one  of  its  special  commissioners.  Original- 
ly, it  was  a  claim  of  a  lien  upon  a  decree  ob- 
tained by  one  attorney,  having  the  dignity, 
force,  and  effect  of  a  judgment,  and  now  up- 
on a  fund  realized  upon  the  decree  by  a  sale 
of  the  property  upon  which  it  was  a  lien,  in 
a  subsequent  suit  prosecuted  by  another  at- 
torney, for  some  of  the  original  plaintiffs, 
who  also  claims  a  lien  upon  pr^t  of  it  for 
his  services. 

This  cause  is  predicated  upon  the  result  of 
the  decision  in  Hansford  v.  Tate,  81  W.  Va, 
207,  56  S.  B.  872,  prosecuted  for  the  plain- 
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tifEB  by  J.  V.  Blair,  as  attorney,  and  closely 
follows  it  in  order.  Its  primary  object,  an- 
nulment of  a  Judicial  sale,  on  tbe  ground  of 
fraud  in  the  procurement  thereof,  having 
failed  in  respect  of  the  right  of  the  purchas- 
er and  the  decrees  in  the  suit  in  which  the 
sale  had  been  made.  Freeman  v.  Hansford, 
having  been  set  aside  only  in  so  far  as  vaca- 
tion thereof  did  not  affect  the  title  of  the 
purchaser,  Tate,  a  right  to  have  restitution 
of  the  proceeds  of  the  sale  arose  in  favor  of 
the  plaintiffs,  which  the  trial  court  and  this 
court  both  recognized.  That  cause  was  dis- 
posed of  in  this  court,  January  15,  1907,  but 
no  further  steps  therein  are  here  shown  to 
have  been  taken  until  July  16,  1908.  On 
that  date,  a  personal  decree  was  entered 
therein,  in  favor  of  the  plaintiffs,  against  A. 
S.  Hansford  and  Joseph  Freeman;  but,  as 
it  was  disclosed  that  Hansford  had  received 
all  of  the  money  obtained  by  the  sale  of  the 
land,  it  was  provided  that  nothing  should  be 
collected  from  Freeman  until  after  exhaus- 
tion of  all  of  Hansford's  property.  This  be- 
ing a  final  decree,  as  to  the  liability  of  Hans- 
ford and  Freeman,  there  were  no  doubt  pre- 
liminary proceedings  l)etween  the  date  of  the 
remand  of  the  cause  and  the  entry  thereof, 
which  have  not  been  brought  up. 

In  the  meantime,  March  11,  1908,  two  of 
the  plaintiffs,  Tina  Y.  Brown  and  Essie  M. 
McDonald,  are  alleged  to  have  entered  into 
a  contract  with  Ia  W.  Chapman,  an  attorney, 
by  which  they  employed  him  to  collect  any 
money  due  them  from  Freeman,  Hansford. 
Harvey  Smith,  next  friend  in  the  suit 
against  Tate  and  others,  and  J.  V.  Blair,  an 
attorney  in  that  suit,  and  obligated  them- 
selves to  pay  him  one-half  of  any  sum  recov- 
ered. These  two  of  the  six  original  plain- 
tiffs, all  of  whom  were  infants,  thus  separat- 
ed themselves  from  the  other  four.  At  the 
date  of  this  contract,  Tina  V.  Brown  had 
become  of  age  and  married  one  W.  A. 
Brown.  Essie  M.  McDonald,  though  still  un- 
der age,  was  also  married.  In  her  deposi- 
tion, taken  before  the  commissioner  to  whom 
this  cause  was  first  referred,  Tina  V.  Brown 
swore  her  husband  had  made  this  contract 
and  signed  her  name  to  it  without  her  knowl- 
edge or  consent  He  was  also  put  into  this 
suit  as  the  next  friend  of  Essie  M.  McDon- 
ald. 

The  object  of  this  suit  was  enforcement  of 
the  lien  of  the  decree  for  $1J30  against 
Freeman  and  Hansford,  obtained  by  Blair 
for  the  Hansford  children  in  their  suit 
against  Tate,  Freeman,  Hansford,  and  oth- 
ers, by  way  of  restitution  of  the  proceeds  of 
the  sale  of  their  land,  in  the  suit  brought  by 
Freenmn  against  Hansford,  as  for  enforce- 
ment of  a  vendor's  lien,  in  pursuance  of  a 
fraudulent  agreement  between  Hansford  and 
Freeman.  Tina  V.  Brown  and  Essie  M.  Mc- 
Donald, the  latter  suing  by  her  next  friend, 
W.  A.  Brown,  are  the  plaintiffs,  and  all  the 


other  beneficiaries  of  that  decree,  as  well  as 
Freeman,  Hansford,  Blair,  and  the  Cartw 
Oil  Company  are  defendants.  Upon  suflSdent 
allegations,  the  bill  asserted  a  lien  of  the  de- 
cree upon  two  small  tracts  of  land  owned 
by  Hansford  and  sought  enforcement  thereof. 
In  connection  with  this  relief,  It  assailed 
Blair's  claim  of  a  lien  upon  that  decree, 
charging  that  Blair  had  been  employed  by 
Harvey  Smith  as  the  next  friend  of  the 
plaintiffs  in  the  suit  in  which  the  decree  was 
obtained,  and  had  agreed  to  look  to  him  for 
his  fees  and  compensation,  and  had  also  as- 
sumed payment  of  the  costs. 

On  a  date  not  disclosed  by  the  record, 
Blair  interposed  a  demurrer  to  the  bilL  No 
other  defense  seems  to  have  been  made  un- 
til after  the  cause  was  referred  to  a  commis- 
sioner, for  ascertainment  and  report  of  the 
facts  usually  requisite  for  a  decree  in  such 
causes.  The  commissioner  reported  the  lien 
of  the  decree  upon  said  tracts  of  land  and 
upon  certain  town,  lots  tn  Harrison  county, 
W.  Va. ;  Blair  having  had  abstracts  thereof 
recorded  in  both  Doddridge  and  Harrison 
counties.  He  also  divided  the  lien  among 
the  six  owners  thereof,  giving  each  $380.87, 
and  allowed  Chapman  a  lien  against  each  of 
the  interests  of  Tina  V.  Brown  and  Essie  M. 
McDonald,  for  the  sum  of  1190.43,  as  attor- 
ney's fees,  by  virtue  of  his  alleged  contract 
with  them. 

An  order  entered  July  17,  1914,  recited  ad- 
judication of  Blair's  lien,  a  second  reference 
of  the  cause  to  another  commissioner  to  as- 
certain the  amount  thereof,  and  omission  of 
actual  entry  of  such  order,  and  directed  the 
same  to  be  entered  nunc  pro  tunc,  as  of  the 
last  day  of  the  March  term,  1914.  By  the 
same  order,  the  court  sustained  an  objection 
to  the  filing  of  a  special  reply  to  Blair's  an- 
swer, tendered  by  the  plaintiffs,  and  reject- 
ed the  same. 

The  commissioner's  report  was  filed  in  the 
clerk's  office  of  the  court  November  25,  1913. 
According  to  a  recital  in  an  order  entered  in 
the  cause,  J.  V.  Blair  filed  his  answer  to  the 
bill  December  1,  1918.    After  it  was  filed,  the 
cause  came  on  to  be  heard  upon  the  report  of 
the  commissioner,  and  Blair  then  excepted 
to  the  report;   but  his  exception  was  over- 
ruled  and   the   report  confirmed.     By    the 
same  order,  however,  the  matters  arising  up- 
on his  answer  and  petition  were  continiied 
for   consideration   and   determination    after 
the  sale  of  the  real  estate,  so  as  to  bring  the 
fund  into  court.    A  decree  of  sale  was  then 
entered,  in  which  Chapman  was  made   the 
special  commissioner  to  execute  it 

Before  the  commissioner's  report  made  on 
the  second  reference  was  returned,  the  real 
estate  of  Hansford  was  sold,  the  sale  eon- 
firmed,  and  a  deed  made.  The  amount  realiz- 
ed from  the  sale  was  |744.  Though  Uiere  is 
no  order  filing  it,  there  appears  in  the  prints 
ed  record   a  petition  of  L.  W,   Ghapman« 
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claiming  a  Uen  in  his  favor,  on  thlfi  fund,  for 
attorney's  fees.  He  bases  tUs  daim  upon 
the  contract  alleged  to  have  been  made  be- 
tween him  and  his  clients.  In  this  petition, 
he  also  attacks  the  lien  claimed  by  Blair. 
The  printed  record  discloses  a  paper  signed 
by  Chapman  in  his  individual  capacity  and 
as  special  commissioner,  purporting  to  be  his 
answer  to  the  answer  filed  by  Blair.  In  that 
paper,  he  a^ain  sets  up  his  claim  and  denies 
the  validity  of  the  claim  of  Blair  and  also  at- 
tempts to  interpose  the  statute  of  limita- 
tions to  the  latter  claim.  This  petition  seems 
to  have  been  filed  by  the  final  decree,  which 
says  the  cause  came  on  to  be  heard  upon  it 
and  other  papera  Another  paper  printed  in 
the  record  and  not  filed  by  any  order  pur- 
ports to  be  an  answer  of  Tina  V.  Brown,  L.  D. 
Griffin,  administrator  of  Essie  M.  McDonald, 
who  died  pending  this  suit,  and  L.  W.  Chap- 
man as  special  commissioner  and  in  his  own 
right,  to  the  petition  of  Harvey  Smith  filed 
in  this  cause,  for  an  allowance  to  him,  for 
services  rendered  as  next  friend  of  the  in- 
fant plaintiffs,  in  their  suit  against  Tate  and 
others. 

[1,  2]  The  first,  second,  and  third  assigrn- 
ments  of  error  are  based  upon  the  tardiness 
of  Blair  in  the  filing  of  his  answer  and  his 
failure  to  make  his  defense  before  the  com- 
missioner and  the  effect  of  the  confirmation 
of  the  first  commissioner's  report  Neither 
of  them  is  tenable.  A  defendant  may  file  his 
answer  at  any  time  before  final  decree. 
Code,  c.  125,  §  63 ;  Ash  v.  Lynch,  72  W.  Va. 
238,  78  S.  E.  365 ;  Waggy  v.  Waggy,  77  W. 
Va.  144,  87  S.  B.  178.  This  right  In  a  de- 
fendant to  delay  the  filing  of  his  answer  can- 
not be  exercised  in  such  manner  as  to  post- 
pone the  hearing  of  a  cause  that  has  been 
matured  in  all  respects  by  the  plaintiff.  In 
other  words,  if  the  plaintiff's  case  Is  fully 
made  up  in  respect  of  proof  as  well  as  plead- 
ings, so  as  to  give  him  clear  right  to  relief, 
the  defendant  cannot  postpone  the  hearing 
to  taVe  his  proof,  by  the  filing  of  an  answer 
as  to  which  he  Is  in  default.  Reference  of 
a  cause  to  a  commissioner  to  report  facts 
upon  which  a  decree  can  be  based  is  only  a 
preliminary  step  In  the  preparation  of  the 
cause  for  hearing.  It  is  not  perceived  how 
It  can  stand  upon  any  footing  different  in  le- 
gal status  and  effect  from  other  preliminary 
proceedings.  Hence  it  did  not  preclude  right 
In  Blair  to  file  his  answer.  The  continuance 
of  the  Issue  made  by  the  answer,  respecting 
the  clam  of  a  lien  for  attorney's  fees,  did  not 
delay  procedure  In  the  main  cause,  the  object 
of  which  was  sale  of  Hansford's  real  estate, 
to  bring  the  fund,  on  which  the  other  liens 
are  claimed,  into  court  There  was  an  im- 
mediate decree  of  sale  and  it  was  executed, 
pending  the  controversy  over  attorney's 
liens.  This  delay  occurred  In  a  purely  col- 
lateral branch  of  the  cause.  Nor  did  the  sec^ 
ond  retnence  to  ascertain  the  amount  of  the 
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Blair  lien  In  any  way  delay  the  main  cause. 
Confirmation  of  the  first  commissioner's  re- 
port allowing  Chapman  a  Hen  upon  two  of 
the  Interests  was  not  an  adjudication  in  his 
favor,  beyond  the  power  of  the  court  to  al- 
ter. The  order  of  confirmation  was  interlocu- 
tory, and  therefore  subject  to  change  and 
correction.  There  was  no  decree  of  payment 
or  allowance  in  his  favor,  upon  the  report, 
after  confirmation  thereof. 

[3]  As  the  special  replication  to  Blair's  an- 
swer, tendered  by  the  plaintiffs  and  rejected 
by  the  court,  does  not  appear  in  the  record 
as  made  up  here,  it  is  impossible,  of  course, 
to  say  whether  it  was  good  or  bad.  How- 
ever, it  may  be  safely  said  that  the  answer 
was  not  such  as  called  for  a  special  replica- 
tion. In  other  words,  it  was  not  a  cross-bill 
nor  an  answer  setting  up  new  matt^  and 
praying  affirmative  relief  thereon.  It  was  a 
pur^y  defensive  pleading.  When  the  plain- 
tiffs instituted  this  suit,  the  decree  upon 
which  It  Is  predicated  was  before  them  and 
exhibited  with  their  bill.  That  decree  show- 
ed, by  a  recital  therein,  that  Blair's  dalm 
of  a  Hen  for  attorney's  fees  and  expenses 
had  already  been  asserted  by  motion  Ip  the 
original  cause,  based  upon  the  record  there- 
in ;  and  an  attorney's  charging  lien  is  usual- 
ly asserted  In  a  summary  and  Informal  man- 
ner. Schmertz  v.  Hammond,  51  W.  Va.  409, 
41  S.  B.  184 ;  Renlck  v.  I/Udlngton,  16  W.  Va. 
378 ;  6  C.  J.  794.  Blair  had  his  claim  of  a 
Hen  noted  right  In  the  decree  and  the  cause 
was  retained  upon  the  docket  for  inquiry  and 
adjudication  respecting  it  The  bill  In  this 
cause  made  him  a  defendant,  resisted  his 
claim,  and  admitted  that  he  had  obtained  the 
decree.  His  answer,  therefore,  introduced 
no  new  cause  of  action,  nor  any  new  matter, 
save  the  specification  of  the  items  of  his  de- 
mand. It  denied  allegations  of  the  bill  and 
particularly  those  relied  upon  to  defeat  his 
lien. 

[4]  The  complaint  of  rejection  of  answers, 
petitions,  and  exhibits  tendered  by  the  appel- 
lants. Is  not  sustained  by  any  order  of  re- 
jection, except  in  the  instance  of  the  special 
replication,  and  it  Is  not  here.  As  to  the  mer- 
its of  the  several  claims  and  contentions, 
there  was  a  full  hearing  before  the  comnrls- 
sloner,  on  the  second  reference.  The  decree 
does  not  rest  upon  any  technical  ground. 

As  has  already  been  demonstrated,  the  de- 
cree in  Blair's  favor  stands  upon  sufficient 
pleadings.  The  plaintiffs  assailed  his  Hen  by 
allegations  of  their  bill  and  he  answered  It. 
No  further  pleadings  or  parties  were  neces- 
sary. 

[6]  Barring  something  exceptional  in  the 
situation  of  the  parties  or  the  circumstances 
of  the  case,  Blair's  claim  Is  clearly  valid, 
even  though  not  confessed  by  the  lack  of  a 
general  replication  to  his  answer  as  suggest- 
ed. If  sufficiently  denied,  it  has  been  prov- 
ed.   It  falls  exactly  within  the  principles  de- 
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4dared  and  applied  In  Fifiber  y.  Myllus,  62  W. 
Va.  19,  57  S.  B.  276.  In  that  case,  as  in  this, 
the  lien  was  acquired  by  the  plaintiff, 
through  the  services  of  one  attorney,  and  en- 
forced against  the  real  estate  of  tbe  debtor 
by  the  aid  of  anotha:.  Nevertheless,  the  lien 
on  the  fund  in  favor  of  the  original  attorney 
was  sustained. 

[6,  7]  The  contention  of  nonliability  of  the 
fund  to  a  lien  for  attorney's  fees,  on  the 
ground  of  the  infancy  of  the  clients,  at  the 
date  of  the  rendition  of  the  services,  is  al- 
together untenable.  In  the  institution  and 
the  prosecution  of  the  suit,  they  acted  by 
their  next  friend  who,  of  course,  incurred 
personal  liability  for  expenses,  attorney's 
fees,  and  costs,  but  he  was  entitled  to  reim- 
bursement for  all  such  amounts  as  against 
them.  In  a  court  of  equity,  he  can  stand  in 
the  shoes  of  the  next  friend.  In  this  in- 
stance, he  paid  all  of  the  expenses,  including 
<M>sts;  wherefore  he  Is  entitled  to  be  subro- 
gated to  the  right  of  the  next  friend  and 
<:harge  the  interests  of  the  plaintiffs  in  the 
fund,  as  their  next  friend  could  have  done. 
In  such  cases,  a  court  of  equity  always 
places  the  liability  where  it  ultimately  be- 
l(Migs.  That  a  next  friend  is  entitled  to  re- 
imbursement fronf  his  ward  cannot  be  sue- 
<:es8fully  controverted.  Voorhees  ▼.'  Polhe- 
mus,  36  N.  J.  Eq.  466;  Whitaker  v.  Marlar, 
1  Ctox,  Ch.  285 ;  Pearce  v.  Pearce,  9  Ves.  548. 
Nor  does  imsuccessful  determination  of  a 
suit  brought  by  him  preclude  his  right  to  re- 
imbursement for  costs  and  expenses,  if  he 
has  acted  in  good  faith  and  with  reasonable 
caution,  in  an  effort  to  protect  the  interests 
of  the  infant  Voorhees  v.  Polhemus,  dted ; 
Taner  t.  Ivis,  2  Yea.  Sr.  466;  Cross  t.  Cross, 
8  Beav.  456. 

[8]  Failure  of  the  attorney  representing 
the  plaintiffs  in  the  original  suit,  to  obtain 
the  relief  specifically  prayed  for,  vacation  of 
the  sale  and  recovery  of  the  title,  constitutes 
no  impediment  to  his  assertion  of  a  lien  up- 
on the  fund  recovered  in  lieu  of  the  land.  It 
stands  in  the  place  of  the  land.  Moreover, 
recovery  thereof  was  within  the  prayer  of 
the  bill  for  general  relief.  In  their  enforce- 
ment of  the  decree  for  money,  his  clients 
have  accepted  the  benefit  of  his  services  and 
cannot  be  permitted  to  reject  the  burden  I 
that,  on  legal  as  well  as  equitable  prindples,  I 


accompcmies  it  The  answer  admits  contin- 
gency of  the  fee,  owing  to  poverty  of  the  cli- 
ents and  the  hazard  of  exp^ises,  but  it  does 
not  admit  nor  show  that  the  compensation 
was  to  be  contingent  upon  recovery  of  the 
land.  On  the  contrary,  it  sets  up  an  agree- 
ment for  compensation  out  of  the  property  or 
proceeds  thereof,  and  the  decree  was  for  its 
proceeds. 

The  statute  of  limitations,  if  suffldoitly 
pleaded,  and  applicable,  does  not  bar  the 
lien.  It  was  asserted,  July  16,  1908,  Imme 
diately  on  the  termination  of  the  service, 
and,  with  the  exception  of  one  item  of  |9, 
within  five  years  from  the  date  of  payment 
of  the  costs  and  expenses.  A  reasonable  and 
fair  inference  from  all  the  facts  and  circum- 
stances is  that  payment  of  this  item  and  oth- 
ers, before  recovery  of  the  money  sued  for, 
was  not  contemplated  by  the  parties.  It  was 
to  be  paid  primarily  out  of  the  recovery,  if 
any. 

For  the  reasons  stated,  the  demurrer  to 
the  answer,  treated  as  an  exception,  was 
properly  overruled. 

[9]  Nor  was  there  any  error  in  the  allow- 
ance of  priority  to  Blair's  lien.     Chapman 
prosecuted  the  suit  that  brought  the  actual 
money  into  court  it  is  true,  but  he  was  not 
acting  for  Blair  in  the  rendition  of  that  serv- 
ice.   Blair  obtains  inddental  benefit  of  the 
service,  but  he  takes  it  involuntarily.    It  was 
service  he  would  have  performed  hinHBelf,  if 
permitted  to  do  so.    He  had  laid  the  basis 
for  this  suit  and  evidently  was  ready  to  go 
on  with  it  when  Chapman  interposed  his 
services,  in  predusion  of  further  proceed- 
ings by  Blair.    In  doing  so,  he  assailed  and 
endeavored  to  defeat  Blair's  lien.    Therefore 
the  case  does  not  fall  within  the  rule  of  ap- 
portionment applied  in  Fisher  t.  Mylius,  cit- 
ed.   Chapman  daims  from  his  clients  whose 
effort,  if  any,  to  avoid  Blair's  daim,  is  in- 
equitable.   Claiming  imder  them,  he  is  in  no 
better  position  than  they  are.    Bdng  a  party 
to  their  conduct  in  the  premises,  he  falls 
within  the  rule  inhibiting  collusive  settle- 
ments and  other  Indirect  ni*ethods  of  avoid- 
ance of  attorneys'  charging  li^is,  asserted  In 
Burkhart  v.  Scott  69  W.  Va,  694,  72  8.  E. 
784. 

Seeing  no  error  In  the  decree  complained 
o^  we  will  affirm  it 
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CROADWELL  v.  SMITH  et  al.    (No.  2343.) 
<  Supreme  Ck>art  of  Georgia.    Sept  30,  1921.) 

(ByUabuM  hy  the  Court.) 

I.  Tnistt    «=s>35( I)— Plaintiff    In    execution, 
purchasing  In  behalf  of  defendant,  a  trustee. 

It  has  been  held:  "A  plaintiff  in  execution, 
who,  at  the  instance  of  the  defendant  in  exe- 
cution in  possession  of  land  under  a  deed,  bids 
off  the  land  at  a  sheriff's  sale,  under  a  parol 
agreement  with  the  defendant  that  he  will  buy 
in  the  land  and  take  the  sheriff's  conveyance 
to  himself  for  the  benefit  of  the  defendant, 
and  allow  the  defendant  to  redeem  the  land 
upon  the  payment  of  the  Judgment  (the  yalue 
<»f  the  land  exceeding  the  amount  of  the  Judg- 
ment), and  who,  while  the  bidding  is  in  prog- 
ress, discourages  bidding  by  others  by  stat- 
ing that  he  is  bidding  in  behalf  of  the  defend- 
ant, holds  as  trustee  for  the  latter  such  title 
as  he  derives  from  the  sheriff,  and,  on  being 
paid  or  tendered  in  due  time  the  amount  of 
the  judgment,  with  interest,  may  be  compelled 
by  decree  to  convey  the  premises  to  the  de- 
fendant in  execution  by  release  or  quitclaim 
•deed."  Also:  "Whether  the  contract  be  such 
as  is  provable  by  parol,  or  is  required  by  the 
atatute  of  frauds  to  be  in  writing,  it  must  be 
certain  and  unequivocal  in  all  its  essential 
terms,  either  wthin  itself  or  by  reference  to 
some  other  agreement  or  matter,  or  it  cannot 
be  specifically  enforced.  The  certainty  re- 
^luired  must  extend  to  all  the  particulars  es- 
sential to  the  enforcement  of  the  contract." 
Howling  ▼.  Doyle,  149  (3a.  727,  102  S.  E.  27. 
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2.  Vendor  and  purobaser  ^ss>l8(2, 3)— Time  of 
eeaenee  of  option  aoreenent  and  renewal  to 
be  supported  by  valaahle  oonslderation. 
Where  the  owner  of  land  upon  a  valuable 
consideration  grants  an  option  to  another  to 
bny  the  land  within  a  stated  time,  time  is  of 
the  essence  of  Uie  contract;  and  in  order  to 
raise  a  binding  promise  on  the  part  of  the 
optionor  to  sell,  the  optionee  must  make  an 
election  and  offer  to  perform  within  the  time 
stipulated  in  the  option  contract.  Hughes  v. 
HoUiday,  149  Ga.  147,  99  S.  E.  301.  A  subse- 
quent agreement  by  the  optionor  to  extend 
the  time,  whether  made  before  or  after  the 
time  limited  for  exercise  of  the  original  option, 
must  be  supported  by  a  valuable  consideration, 
as  sqch  agreement  Is  in  effect  a  new  option. 
27  R.  C.  li.  843,  §  40,  and  cases  cited. 


3.  Vendor  and  purchaser  ^s> 1 8 (2)— Time  of 
essence  of  option  agreement,  and  extension 
requires  new  oonslderation. 

The  basis  of  the  plaintiff's  case  as  alleged 
in  the  petition  was  a  parol  agreement  by  the 
attorney  at  law  of  the  plaintiff  in  fi.  fa.  with 
the  defendant  in  fi.  'fa.,  duly  ratified  by  the 
plaintiff  in  fi.  fa.,  that  the  latter  should  buy 
in  the  property  for  the  benefit  of  the  former 
and  should  give  12  months  from  the  date  of 
the  sale,  in  which  the  property  might  be  re- 
deemed by  the  payment  of  the  amount  of  the 
debt  due  the  plaintiff  in  fi.  fa.,  and  that  a  few 
days  before  expiration  of  the  term  specified 
in  the  option  agreement  the  plaintiff  in  fi.  fa. 
verbally  agreed  with  the  defendant  in  fi.  fa. 
to  extend  the  time  for  exercise  of  the  option 


to  a  specified  date.  On  the  trial  no  evidence 
was  introduced  tending  to  show  acceptance  of 
the  option  and  offer  to  perform  its  conditions 
by  the  defendant  in  fi.  fa.  within  the  12  months 
as  therein  specified.  An  effort  was  made  to 
show  acceptance  and  offer  to  perform  the  con- 
ditions of  the  option  within  the  time  specified 
in  the  alleged  extended  option.  There  was  no 
evidence  of  any  new  consideration  for  the  ex- 
tended option.  Referring  to  extension  of  the 
option,  there  was  evidence  that  the  option 
stated  ''a  certain  time**  in  whidi  the  optionee 
might  redeem,  but  the  evidence  relied  on  to 
show  the  particular  time  in  which  to  redeem 
was  too  vague  and  indefinite  to  form  a  basis 
for  holding  that  the  tender  and  offer  to  redeem 
was  within  the  time  so  stipulated.  According- 
ly the  judge  did  not  err,  under  application  of 
the  principles  of  law  announced  in  the  preced- 
ing notes  to  the  pleaffingn  and  evidence,  in 
granting  a  nonsuit. 

Error  from  Superior  Court,  Oobb  (}ounty; 
W.  B.  H.  Searcy,  Judge. 

Action  by  R.  G.  BroadweU  against  R.  I. 
Smith,  administratrix,  and  others.  From 
judgment  of  nonsuit,  plaintUf  brings  error. 
AfiSrmed. 

(3eo.  F.  Gk)ber,  of  Atlanta*  and  H.  B.  Moss 
and  Mozley  ft  Gann,  all  of  Marietta,  for 
plaintiff  In  error. 

C^y  &  Blair,  Anderson  &  Roberts,  and  J. 
Z.  Foster,  all  of  Biarletta,  for  defendants  In 
error. 

ATKINSON,  J.  Judgment  aQirmed.  AH 
the  Justices  concur,  except  HHjL,  J.,  absent 


(152  Ga.  150) 

GEORGIA    PERUVIAN    OCHRE    CO.   V. 

CHEROKEE   OCHRE   CO.   et   al. 

(No.  2163.) 

(Supreme  (3ourt  of  Georgia.    Sept  80,  1921.) 

(Bvlldbui  }>y  the  OouH.) 

1.  Boundaries  ^s>26— Party  held  entitled  to 
proceed  In  eqvlty  to  settle  benndanr  dispute. 

The  petition  as  amended  set  forth  a  cause 
of  action,  and  the  court  erred  in  dismissing 
the  same  on  general  demurrer. 

2.  Petition— Speolal  demurrers. 

The  petition  was  not  suhject  to  any  of  the 
special  demurrers  urged. 

(AdditUmal  ByUahw  hy  Bditaridl  Staff,) 

3.  Pleading  ^s>204(2)— Demnrrer  overruled  If 
any  part  Is  sustainable. 

A  demurrer  to  a  whole  bill  should  be  over- 
ruled if  any  part  thereof  is  sustainable. 

4.  Pleading  4»  193 (2)— Petition  for  equitable 
relief  not  demurrable  en  ground  of  adequate 
remedy  at  law. 

Since  the  passage  of  the  Uniform  Proce- 
dure Act  of  1887  (Ciy.  Ck>de  1910,  §  5406)  a 
petition  praying  for  only  ordinary  equitable  re- 
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tief  is  not  demarrable  on  groond  that  plaintiff 
has  a  complete  and  adequate  remedy  at  law. 

5.  Boundarfea  ^s>26  —  Superinduced  equity 
must  exist  to  give  equity  Jurisdiction  of 
boundary  dispute. 

Generally  a  superinduced  equity  must  ex- 
ist between  the  plaintiff  and  the  defendant  to 
give  equity  jurisdiction  of  a  boundary  dis- 
pute, and  an  equity  in  favor  of  the  plaintiff 
against  other  persons  is  not  sufficient. 

6.  Boundariea  ^=»26— Prevention  of  multiplioi- 
ty  ground  of  equitable  Jurisdiction. 

The  prevention  of  a  multiplicity  of  suits 
is  a  ground  of  equitable  jurisdiction  which  will 
give  court  of  equity  jurisdiction  in  a  boundary 
dispute,  in  view  of  Civ.  Code  1910,  §  4538. 

7.  Boundaries  «s>2&— Plaintiff  held  not  to 
have  adequate  remedy  at  law  In  boundary 
dispute. 

Where  there  was  a  boundary  dispute  be- 
tween plaintiff  and  defendant  owners  of  land, 
both  tracts  of  which  were  leased  to  a  mining 
company,  which  was  paying  plaintiff  a  royalty 
of  $1  a  ton  and  defendant  a  royalty  of  35 
cents  a  ton,  and  $1  for  each  ton  of  ore  taken 
from  the  disputed  territory  was  placed  in  bank 
to  plaintiff* 8  credit,  but  could  not  be  with- 
.irawn  by  him  until  the  boundary  dispute  was 
settled,  held,  that  plaintiff  did  not  have  an 
adequate  remedy  at  law  as  against  the  mining 
company  and  defendant,  and  properly  pro- 
seeded  in  equity  to  have  the  boundaries  set- 
ded,  and  an  accounting  on  the  part  of  the  min- 
ing company,  and  to  recover  the  deposit  in 
the  bank. 

8.  Boundaries  «s>30— All  Interested  In  event 
properiy  made  parties  to  bill  In  equity. 

All  persons  who  are  directly  or  conse- 
quentially interested  in  the  event  of  the  suit 
are  properly  made  parties  to  a  bill  in  equity 
so  as  to  prevent  a  multiplicity  of  suits  by  or 
against  parties,  at  once  or  successively  af- 
fected by  the  original  case,  and  where  plain- 
tiff and  defendant  landowners  had  a  boundary 
dispute,  and  where  a  mining  company,  leasing 
both  properties  and  paying  plaintiff  a  royalty 
of  $1  per  ton  and  defendant  a  royalty  of  35 
cents  a  ton,  placed  $1  a  ton  in  bank  to  credit 
of  plaintiff  for  ore  taken  from  disputed  strip, 
but  not  withdrawable  by  plaintiff  until  the 
boundary  dispute  was  settled,  the  mining  com- 
pany was  properly  made  an  adverse  party  de- 
fendant by  plaintiff  in  an  action  in  equity  to 
settle  the  boundary  dispute,  recover  judgment 
for  the  deposit  in  the  bank,  and  to  have  an 
accounting  from  the  mining  company. 

9.  Action  <$=:>50(I0)— All  of  defendants  need 
not  be  intereeted  In  aJI  matters  in  suit. 

A  bill  is  not  multifarious  because  all  of 
defendants  are  not  Interested  in  all  of  the 
matters  contained  in  the  suit;  it  being  suffi- 
cient if  each  party  has  an  interest  in  some 
matter  in  the  suit  which  is  common  to  all,  and 
that  they  be  connected  with  the  others. 

10.  Mines  and  minerals  ^=»47— Surface  and 
mineral  owners  own  separate  estates. 

Where  the  ownership  of  the  surface  is  in 
one  person  and  the  ownership  of  the  minerals 
in  another  person,  they  each  own  a  separate 
and  distinct  estate  from  the  other. 


II.  Boundaries  ^=»30— Surface  owners  of  ad* 
Joining  property  not  neoeseai-y  parties  In 
boundary  controversy  between  mineral  own- 
ers. 

Surface  owners  of  adjoining  tracts  of  land 
are  proper,  but  not  indispensable,  parties  in 
a  boundary  dispute  between  owners  of  miner- 
als in  the  respective  tracts. 

Error  from  Superior  Court,  Bartow  Oomh 
ty;  M.  C.  Tarver,  Judge. 

Action  by  the  Georgia  Peruylan  Ochre 
€k>mpany  against  the  Oherokee  Ochre  Com- 
pany and  another.  From  a  judgment  dis- 
missing its  petition,  plaintiff  brings  error. 
Reversed. 

The  Georgia  Peruvian  Ochre  Company  filed 
a  petition  in  Bartow  superior  court,  naming 
the  Cherokee  Ochre  Company  and  Thompson, 
Weinman  &  Co.  as  defendants.    The  petition 
as  amended  set  forth  substantially  the  fol- 
lowing allegations:    The  plaintiff  is  the  own- 
er of  the  minerals  upon  land  lot  No.  531, 
and   the  Cherokee  Ochre   Oompany  is   the 
owner  of  the  minerals  uxN>n  land  lot  No. 
478,  the  latter  lot  being  adjacent  to  and  im- 
mediately north  of  lot  631,  and  both  being 
in  the  fourth  district  and  third  section  of 
Bartow  county.    Thompson,  Weinman  So  Co. 
hold  a  lease  from  the  plaintiff  which  gives 
to  them  the  right  to  extract  the  barytes  ores 
from  lot  531  at  a  royalty  of  $1  per  ton. 
Thompson,  Weinman  &  Co.  also  hold  a  lease 
from    the   other    defendant,    the    Caierokee 
Ochre  Company,  which  gives  to  them  the 
right  to  extract  the  barytes  ores  from  lot 
478  (the  adjoining  lot  immediate  north  of 
lot  531)  at  a  royalty  of  35  cents  per  ton.    ▲ 
dispute  has  arisen  between  the  plaintiff  and 
the  Cherokee  Ochre  Company  as  to  the  loca- 
tion of  the  line  which  separates  the  two  lots. 
The  plaintiff  and  the  Oherokee  Ochre  Com- 
pany employed  separate  surveyors  to  run  the 
true  line,   the  plaintiff's  surveyor  locating 
the  line  north  of  the  line  located  by  the  sur- 
veyor employed  by  the  Cherokee  0<±rre  Com- 
pany, the  two  lines  being  54  feet  apart  on 
the  east  and  76  feet  apart  on  the  west  sides. 
The  plaintiff  contends  for  the  northern  and 
the  Cherokee  Ochre  Company  for  the  south- 
ern line  as  the  true  dividing  boundaty.    The 
petition  sets  forth  the  bearings,  monuments, 
and  distances  of  the  two  lines,  and  these 
are  also  shown  on  the  map  made  by  plain- 
tiff's surveyor,  which  is  attached  as  an  ex- 
hibit to  the  petition.    Thompson,  Weinman  & 
Co.   are  extracting  barytes  from   the    dis- 
puted area.     In  the  lease  between  plaintiff 
and  Thompson,  Weinman  &  Co.  it  is  provid- 
ed that  in  the  event  any  barytes  is  mined 
by  the  lessee  near  a  boundary  line  of  the 
leased  premises,  and  a  dispute  arises  -with. 
any  adjacent  landowner  as  to  the  locati<Hi 
of  such  a  line,  the  lessee  shall  furnish   to 
the  lessor  monthly  reports  of  the   barytes 
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taken  and  shipped  by  them  from  the  dis- 
puted area,  and  deposit  the  royalties  there- 
on to  the  credit  of  the  lessor  In  a  named 
bank,  "there  to  remain  on  deposit  until  It 
is  determined  to  whom  such  royalties  be- 
long." In  pursuance  of  this  provision  of 
their  lease  from  plaintiff,  Thompson,  Wein- 
man &  Co.  have  deposited  in  a  bank  in  Oar- 
tersvlUe,  to  the  credit  of  the  plaintiff,  the 
sum  of  $1,767,  representing  the  royalties  at 
the  rate  of  $1  per  ton  on  ore  mined  by 
Thompson,  Weinman  &  Co.  in  the  contested 
area  to  the  date  of  the  filing  of  the  suit 
This  deposit,  under  the  terms  of  the  con- 
tract, is  not  subject  to  check  by  the  plain- 
tiff, but  is  to  remain  in  bank  ''until  it  is 
determined  to  whom  the  same  belongs."  The 
Cherokee  Ochre  Company  claims  this  sum 
of  money,  and  royalties  on  all  barytes  that 
may  be  mined  by  Thompson,  Weinman  & 
Co.  in  the  tract  in  question.  Plaintiff  and 
the  Cherokee  Ochre  Company  have  been  un- 
able to  agree  upon  the  ownership  of  this 
sum  of  money,  because  of  their  disagreement 
as  to  the  location  of  the  true  dividing  line 
between  their  respective  lots.  The  interests 
of  Thompson,  Weinman  &  Oo.  are  adverse 
to  those  of  the  plaintiff,  in  that,  if  it  should 
be  determined  by  the  court  that  the  line 
contended  for  by  the  Cherokee  Ochre  Com- 
pany is  the  true  line,  Thompson,  Weinman 
&  Co.  will  be  called  ui)on  to  pay  to  the  Cher- 
okee Ochre  Company  a  royalty  of  only  35 
cents  per  ton  of  barytes  mined  from  the  con- 
tested strip  of  llind,  instead  of  $1  per  ton 
to  the  plaintiff  as  stipulated  in  the  separate 
leases  held  by  Thompson,  Weinman  &  Co. 
from  the  respective  owners  of  the  minerals 
in  the  two  lots.  The  amendment  to  the  peti- 
tion merely  alleges  that  the  case  is  a  proper 
one  for  decision  by  an  auditor,  and  asks  that 
an  auditor  be  appointed  and  the  case  sub- 
mitted to  him.  The  prayers  of  the  petition 
are:  (1)  For  a  decree  establishing  the  line 
as  contended  by  the  plaintiff ;  (2)  that  plain- 
tiff recover  the  sum  of  money  on  deposit 
with  the  Cartersville  bank,  and  all  undepos- 
ited  royalties  that  may  have  accrued  on  bary- 
tes mined  by  the  lessees  within  the  disputed 
area,  and  that  plaintiff  be  declared  to  be 
entitled  to  the  royalties  on  all  barytes  that 
may  in  the  future  be  extracted  from  said 
area;  (3)  that  an  accounting  be  had  from 
Thompson,  Weinman  &  Co.  as  to  all  ores 
mined  within  the  area  up  to  the  time  of  the 
trial ;  <4)  that  the  court  ascertain  the  true 
line,  in  the  event  it  should  be  found  that 
neither  of  those  contended  for  \b  cor- 
rect, and  enter  a  decree  accordingly;  (5)  in 
the  event  It  should  be  ascertained  that  the 
true  line  is  between  the  two  disputed  lines, 
that  the  court  apportion  the  royalties  be- 
tween plaintiff  and  the  Cherokee  Ochre  Com- 
pany in  accordance  with  the  quantities  of 
barytes  mined  above  or  below  the  true  line 
and  within  the  area  in  question ;  that  to  this 


end  Thompson,  Weinman  &  Oo.  be  ordered 
to  account  for  the  tonnage  mined  by  them 
from  the  different  parcels  of  the  diputed 
tract;  that  plaintiff  recover  from  its  lessee, 
at  the  stipulated  rate,  any  undeposited  roy- 
alties that  may  have  accrued  on  barytes  ex* 
tracted  south  of  the  said  intermediate  line 
and  within  the  said  tract ;  (6)  for  general  re- 
lief, and  for  process. 

The  defendants  filed  separate,  but  Identi- 
cal, demurrers,  which  were  renewed,  to  the 
petition  as  amended.  The  grounds  of  the  de- 
murrer in  substance  were:  (1)  No  cause  of 
action  is  alleged ;  (2)  plaintiff  has  an  adequate 
and  complete  remedy  at  law,  by  processioning 
or  ejectment ;  (3)  the  petition  is  multifarious, 
and  sets  up  separate  and  distinct  causes  of 
action  against  separate  and  distinct  persons ; 
(4)  there  is  a  misjoinder  of  parties  defendant, 
and  a  nonjoinder  of  the  owners  of  the  sur- 
face interests  in  the  two  lots;  (6)  the  deter- 
mination of  the  boundary  lina  between  the 
two  lots  win  not  alter  the  rights  or  duties 
of  Thompson,  Weinman  &  Co. ;  (6)  it  does  not 
appear  from  the  petition  that  the  Cherokee 
Ochre  Company  has  made  any  demand  on 
plaintiff  for  any  portion  or  all  the  fund  al- 
leged to  be  deposited  in  the  Cartersville 
bank  to  the  credit  of  the  plaintiff,  and  that 
plaintiff  ''is  in  possession,  through  deposit," 
of  the  royalties  taken  from  the  tract  in  dis- 
pute; (7)  the  petition  is  vague  and  indefinite 
(in  the  respects  pointed  out  In  the  demu& 
rers);  (8)  there  is  no  allegation  as  to  the 
location  of  any  Intermediate  line,  and  de- 
fendants cannot  properly  prepare  to  give  evi- 
dence to  the  Jury  as  to  the  true  line,  or  an- 
ticipate what  evidence  relative  to  such  pos- 
sible line  the  plaintiff  will  produce  at  the 
trial;  (9)  there  is  no  allegation  showing  any 
act  or  omission  on  the  part  of  either  of  the 
defendants  constituting  a  violation  of  any 
right  of  the  plaintiff.  The  court  by  separate 
orders  sustained  each  of  the  demurrers  filed, 
and  dismissed  the  petition.  The  plaintiff 
excepted. 

Ne^  &  Neel,  of  Cartersville,  for  plaintiff 
in  error. 

0.  H.  Aubrey  and  J.  T.  Norris,  both  of 
Cartersville,  for  defendants  in  error. 


GEORGE,  J.  [1-8]  "A  demurrer  •  •  • 
to  the  whole  bill  should  be  overruled  if  any 
part  thereof  be  sustainable."  Hudson  y. 
Hudson,  119  Ga.  637,  46  S.  E.  874.  But  it  is 
insisted  that  the  petition  does  not  allege  any 
act  or  omission  on  the  part  of  either  of  the 
defendants  constituting  a  violation  of  any 
right  of  the  plaintiff,  and  that  no  Judgment 
is  prayed  against  either  of  the  defendants, 
in  that  a  declaratory  Judgment  only  is  pray- 
ed. It  appears  that  the  lessee  has  deposited 
in  bank  to  the  credit  of  the  plaintiff  the  sum 
of  $1,767,  representing  the  royalties  at  the 
rate  of  $1  per  ton  on  ore  mined  by  the  lessee 
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in  the  contested  area  to  the  date  of  the  filing 
of  the  suit  The  money  thus  deposited  can- 
not be  withdrawn  by  the  plaintiff,  is  not 
subject  to  its  check,  and  the  plaintiff  is  los- 
ing the  use  of  the  money  and  the  interest 
thereon«  Under  plaintiff's  contract  with  its 
lessee  the  money  on  deposit  is  to  remain  in 
bank  "mitil  it  is  determined  to  whom  the 
royalties  belong."  While  the  owner  of  lot 
No.  478  is  not  actlTely  asserting  any  daim 
to  the  fond,  it  does  assert  that  the  ore  was 
taken  from  its  land,  and  that  the  money  is 
its  money.  In  the  second  prayer  of  the  peti- 
tion the  plaintiff  specifically  prays  for  the 
recovery  of  the  sum  of  money  on  deposit 
with  the  bank;  and  this  must  be  construed 
as  a  prayer  for  Judgment  against  the  lessee, 
binding  upon  the  Cherokee  Ochre  Oomiwny 
as  the  owner  of  the  mineral  Interest  in  lot 
No.  47a 

[4-7]  Since  the  passage  of  the  Uniform 
Procedure  act  of  1887  (Civil  Code  of  1910, 
f  6406)  a  petition  praying  for  only  ordinary 
equitable  relief  is  not  demurrable  on  the 
ground  that  the  plaintiff  has  a  complete  and 
adequate  remedy  at  law.  Teasley  v.  Bradley, 
110  Ga.  497  (4),  85  S.  E.  782,  78  Am.  St. 
Bep.  113.  But  we  do  not  agree  that  the 
plaintiff  has  a  complete  and  adequate  remedy 
at  law. 

"Where  the  boundaries  between  two  adja- 
cent parcels  of  land,  even  when  held  by  their 
respective  owners  under  purely  legal  titles, 
have  become  confused  or  obscure,  equity  has, 
from  an  early  period,  exercised  a  jurisdiction 
to  settle  them.  ^  ^  *  Courts  of  equity  will 
not  interpose  to  ascertain  boundaries,  unless, 
in  addition  to  a  naked  confusion  of  the  contro- 
verted boundaries,  there  is  suggested  some 
peculiar  equity  which  has  arisen  from  the 
contract,  situation,  or  relations  of  the  par- 
ties."   4  Pomeroy's  Eq.  Jur.  |  1884. 

See,  also,  9  C.  J.  266  et  seq.,  and  numerous 
cases  cited  in  notes. ' 

While  generally  a  superinduced  equity 
must  exist  between  the  plaintiff  and  the  de- 
fendant, and  an  equity  in  favor  of  the  plain- 
tiff against  other  persons  will  not  give  Ju« 
risdlction  (Steed  v.  Baker,  13  Grat  380), 
sufficient  equitable  grounds  exist,  in  the  pecu- 
liar circumstances  of  this  case,  to  give  juris- 
diction to  the  court  of  equity.  The  preven- 
tion of  a  multiplicity  of  suits  is- recognized 
as  a  ground  of  equitable  jurisdiction  in  cases 
of  this  character.  9  C.  J.  268,  and  cases 
cited  in  note  87;  4  Pomeroy's  Eq.  Jur.  i 
1385,  and  cases  cited  in  note  2.  Our  Civil 
.  Code  (section  4638)  provides: 

"Equity  will  not  take  cognizance  of  a  plain 
legal  right,  where  an  adequate  and  complete 
remedy  is  provided  by  law;  but  a  mere  privi- 
lege to  a  party  to  sue  at  law,  or  the  existence 
of  a  common-law  remedy  not  as  complete  or 
effectual  as  the  equitable  relief,  shaU  not  de- 
prive equity  of  jurisdiction." 


In  Scott  T.  Scott,  83  Ga.  102,  it  was  held: 

"A  demurrer  to  a  bill  on  the  ground  that 
the  complainant  has  a  complete  remedy  at  law 
ought  not  to  be  sustained,  unless  it  appears 
that  the  complainant  has  a  remedy  at  law  that 
will  secure  his  whole  rights  in  a  perfect  man- 
ner, at  the  present  time,  and  in  the  future.** 

[t,  9]  In  the  circumstances  of  this  case,  as 
set  up  in  the  petition,  the  case  is  peculiarly 
one  for  equity.  It  does  not  follow  that  the 
settlement  of  the  disputed  boundary  by  an 
action  at  law— either  by  processioning  or 
by  ejectment — ^will  secure  the  plaintiff's 
"whole  rights  in  a  perfect  manner.*' 

"All  persons  who  are  directly  or  conse- 
quentially interested  in  the  event  of  the  suit 
are  properly  made  parties  to  a  bill  in  equity, 
so  as  to  prevent  a  multiplicity  of  suits  by  or 
against  parties  at  once  or  successively  af- 
fected by  the  original  case."  Blaisdell  v. 
Bohr,  68  Ga.  66  (3). 

The  plaintiff  prays  not  merely  for  the 
location  of  the  true  boundary  line,  for  judg- 
ment for  the  money  already  deposited  in 
bank,  but  for  an  accounting  in  the  event  an 
account  should  be  necessary,  isot  only  is 
the  lessee  a  necessary  party  to  the  suit,  if 
full,  complete,  and  adequate  relief  la  to  be 
granted  plaintiff,  but  the  lessee  is  a  proper 
party  defendant  If  the  ore  belongs  to  the 
plaintiff,  the  lessee  is  liable  at  the  rate  of  $1 
per  ton;  if  the  ore  belongs  to  the  Cherokee 
Ochre  Company,  the  lessee  is  liable  at  the 
rate  of  35  cents  per  ton.  The  lessee  is 
therefore  interested  adversely  to  the  plain- 
tiff in  the  result  of  the  suit. 

"A  bill  is  not  multifarious  because  all  of 
the  defendants  are  not  interested  in  all  of 
the  matters  contained  in  the  suit.  It  is  suf- 
ficient if  each  party  has  an  interest  in  some 
matter  in  the  suit  which  is  common  to  all,  and 
that  they  are  connected  with  the  others." 
Brown  v.  Wilcox,  147  Ga.  646  (4),  94  S.  E. 
903. 

It  follows  from  what  has  been  said  that 
the  petition  was  not  subject  to  demurrer  on 
the  grounds  that  It  set  forth  no  cause  of  ac- 
tion, that  plaintiff  had  an  adequate  remedy 
at  law,  that  there  was  a  misjoinder  of  par- 
ties defendant,  or  that  the  petition  was  maU 
tifarious. 

[to,  11]  Only  one  other  ground  of  the  spe- 
cial  demurrer   requires   consideration.     So- 
far  as  the  allegations  of  the  petition  dis- 
close, the  surface  interest  in  both  lots  may 
be  owned,  by  the  same  party  or  by  the  Te- 
spective  owners  of  the  mineral  interests  in 
the  lots.    If  the  surface  owner  be  a  person 
other  than  the  persons  owning  the  mineral 
interests,  he  has  no  interest  In  the  mineral 
estate.    Where  the  ownership  of  the  surface 
is  in  one  person  and  the  ownership  of  the 
minerals  in  another  person  on  the  same  tract» 
they  each  own  a  separate  and  distinct  ee- 
I  tate  from  the  other,    1  Jones,  Beal  Property^ 


1 


GaO 


ANDERSON  t.  AMERICAN  NAT.  BANK 


613 


(101 

i  537.  It  Is  agreed  that,  If  the  surface  in- 
terest in  lot  6S1  is  In  one  person  and  tbe  sur- 
face Interest  in  lot  478  Is  in  another  person, 
then  and  in  that  event  the  surface  owners 
are  paroi)er  parties  to  the  action;  but  they 
are  not  indispensable  parties.  The  surface 
owners  are  not  directly  Interested  in  the 
minerals,  and  their  interests  would  not  be 
directly  affected  by  a  settlement  of  the  dis- 
pute between  the  owners  of  the  mineral  in« 
terests.  At  least,  so  far  as  disclosed  by  the 
petition,  the  interest  of  the  surface  owners 
would  not  necessarily  be  affected  by  the 
granting  of  the  relief  sought  in  the  action; 
and,  considering  the  allegations  of  the  peti- 
tion, the  surface  owners  are  not  neoessary 
parties  to  the  action.  We  conclude,  there- 
fore, that  the  court  erred  in  dismissing  the 
petition  upon  demurrer. 

Judgment  reversed. 

All  the  Justices  concur,  except  HTTJ<^  J^ 
absent. 


> 


(152  Chi.  86) 

ANDERSON  V.  AMERICAN  NAT,  BANK  OF 
MACON  et  al.    (No.  2176.) 

(Sapreme  Court  of  Georgia.    Sept.  24,  1921.) 

fSyOdbuB  hy  the  OonrU) 

Work  anil  labor  «s»30(2)-.WIi6tlier  there  was 
an  implied  aoreement  by  banks  to  pay  plain- 
tiff as  member  of  liqufdatlng  committee  held 
for  Jury. 

Under  the  pleadings  and  evidence,  the  trial 
court  erred  in  directing  a  verdict  for  the  de- 
fendant. 

Error  frooor  Superior  Court, 'Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  W.  T.  Anderson  against  the 
American  National  Bank  of  Macon,  Ga.,  and 
another.  From  a  Judgment  for  defendants, 
plaintiff  brings  error.    Beversed. 

Hall,  Grice  &  Bloch,  of  Macon,  for  plain- 
tiff in  error. 

Jones,  Park  &  Johnston  and  B.  O.  Jordan, 
all  of  Mac(Mi,  for  defendants  in  error. 

ATKINSON,  J.  This  case  was  formerly 
before  this  court,  when  a  Judgment  on  de- 
murrer to  the  original  petition  was  review- 
ed. Anderson  v.  American  National  Bank 
oir  Macon,  149  Ga.  796,  102  S.  E.  584.  The 
petition  contained  two  counts,  and  it  was 
beld  that  only  the  first  count  alleged  a  cause 
of  action.  Subsequently  the  case  was  tried 
on  that  count,  and  at  the  conclusion  of  evi- 
dence introduced  by  both  sides  the  court  di- 
rected a  verdict  for  the  defendants.  The 
exception  is  to  that  Judgment. 

In  so  far  as  it  related  to  count  1,  the 
sta/ement  of  the  case  made  by  this  court 
^^as  as  follows: 


"Commercial  National  Bank  of  Macon,  being 
embarrassed  finandaUy,  on  Angust  1,  1914,  de- 
cided to  h'qnidate  and  wind  np  its  banking  busi- 
ness. To  that  end  it  entered  into  a  contract 
with  American  National  Bank  of  Macon,  a 
copy  of  which  is  set  forth  in  the  opinion  of  the 
Court  of  Appeals,  which  opinion  is  brought 
here  for  review  by  a  writ  of  certiorari,  and  it 
i&  unnecessary  to  set  oat  this  lengthy  contract 
again.  (For  the  sake  of  brevity  the  two  banks 
will  hereinafter  be  called  the  American  Bank 
and  the  Commercial  Bank.)  Under  that  con- 
tract all  the  assets  of  the  Commercial  Bank 
^ere  transferred  and  assigned  to  the  American 
Bank,  the  transferee  assuming  the  oUigations 
of  the  other  bank  and  agreeing  to  reduce  the 
assets  to  cash.  It  was  stipulated  in  the  con- 
tract that  the  expense  of  realizing  on  the  as- 
sets transferred  and  liquidating  the  business 
should  be  paid  out  of  the  proceeds  of  the  as- 
sets transferred,  that  a  sum  equal  to  the  lia- 
bility assumed  should  be  deducted  from  the  pro- 
ceeds, and  that  the  American  Bank  should  ac- 
count to  the  stockholders  of  the  Commercial 
Bank  for  any  overplus  that  might  remain.  W. 
T.  Anderson  brought  suit  jointly  against  the 
American  Bank  and  the  Commercial  Bank,  for 
the  recovery  of  an  amount  alleged  to  be  due 
him  for  services  rendered  both  banks  as  a 
member  of  the  liquidating  committee  of  the 
Commercial  Bank  in  assUting  the  American 
Bank  to  reduce  to  cash  assets  which  had  been 
transferred  and  taken  over  by  the  American 
Bank  under  this  contract  *  *  *  In  the  first 
count,  after  stating  the  existence  and  execution 
of  the  contract  between  the  two  banks  and 
making  reference  to  a  copy  thereof  attached,  it 
is  alleged  that  on  the  Ist  day  of  August,  1914, 
aD  the  assets  of  the  Commercial  Bank  had  been 
transferred  to  the  American  Bank,  and  that  on 
the  11th  day  of  August,  1914,  contemporaneous- 
ly with  the  agreement  between  the  two  banks, 
^e  stockholders  of  the  Commercial  National 
Bank,  at  the  request  of  the  American  Nation- 
al Bank,  adopted  a  resolution  appointing  plain- 
tiff as  one  of  the  committee  to  assist  the  Amer- 
ican National  Bank  in  reducing  to  cash  the  as- 
sets which  originally  belonged  to  the  Commer- 
cial National  Bank,  *  *  *  but  which  had 
been  transferred  and  taken  over  by  the  Ameri- 
can National  Bank';  that  petitioner  did,  from 
the  11th  day  of  August,  1914,  until  the  27th 
day  of  September,  1917,  in  compliance  with  the 
provisions  In  said  resolution,  proceed  to  as- 
sist in  liquidating  the  assets  of  the  Commer- 
cial Bank;  that  he  conferred  from  time  to  time 
with  the  American  Bank  as  to  notes,  securities, 
and  other  choses  in  action  which  were  trans- 
ferred under  the  agreement,  giving  to  this  work 
his  time  and  attention;  that  the  reasonable 
value  of  plaintiff's  services  as  set  forth  in  the 
petition  is  $5,000  per  annum;  that  under  the 
agreement  between  the  two  banks  all  the  as- 
sets of  tiie  Commercial  Bank  were  assigned 
to  and  taken  over  by  the  American  Bank; 
that  tbe  other  bank  on  that  date  ceased  to  do 
a  banking  business;  that  the  value  bf  the  as- 
sets transferred  is  approximately  $1,000,000; 
that  by  reason  of  the  facts  set  forth  the  Ameri- 
can Bank  is  liable  to  the  plaintiff  as  a  cred- 
itor of  the  said  Commercial  Bank  for  tbe  debt 
due  to  plaintiff  as  aforesaid  by  the  Commer- 
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dal  Bank.    •    •    •   The   prayers  were  for  a 
judgment  for  the  amount  sued  for,  and  for  pro- 
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cess. 

Relatively  to  this  count,  it  was  said  In 
the  opinion: 

"Under  the  allegations  of  the  petition,  the 
plaintiff  rendered  valuable  services  in  the  nec- 
essary work  of  liquidating  the  assets  of  the 
Commercial  Bank.  In  the  performance  of  the 
duties  undertaken  by  him  he  rendered  services 
to  the  American  Bank,  conferring  with  them 
as  to  notes,  securities,  and  other  choses  in 
action  which  had  been  transferred  by  the  Com- 
mercial Bank.  These  services  were  accepted 
by  the  American  Bank.  He  had  been  named 
in  a  resolution  appointing  him  as  one  of  a 
committee  to  assist  the  American  Bank  in  re- 
ducing the  assets  to  cash.  Services  like  these 
can  properly  be  regarded  and  treated  as  a  part 
of  the  expense  incurred  in  realizing  on  the 
assets,  which  they  were  authorized  to  deduct 
from  the  proceeds  of  the  assets.  The  contract 
under  which  these  assets  were  transferred  by 
the  Commercial  Bank  to  the  American  Bank 
contains  the  express  provision  that  the  latter 
bank  accepted  the  appointment  as  liquidating 
agent  of  the  other  bank,  and  should  proceed 
with  all  due  diligence  in  the  course  of  liquida- 
tion to  collect  and  reduce  to  cash  all  of  the 
assets,  and  that  the  actual  expenses  incurred 
by  the  American  Bank  in  realizing  on  said 
assets  should  be  deducted  from  the  proceeds 
produced  by  realizing  on  said  assets.  The  al- 
legation that  these  services  were  of  value  to  the 
American  Bank  is  to  be  taken  as  true  in  pass- 
ing upon  the  demurrer.  The  question  as  to 
whether  the  plaintiff  could  have  sued  on  a  quan- 
tum meruit  against  the  American  Bank  alone 
for  the  value  of  his  services  is  not  involved,  as 
the  plaintiff  has  seen  fit  to  sue  both  of  them 
and  to  rely  upon  the  contract  and  upon  the 
value  of  the  services  rendered.  We  are  of  the 
opinion  that  the  suit  as  brought  is  maintaina- 
ble. The  obligation  of  the  American  Bank  to 
the  Commercial  Bank  rests  upon  the  express 
terms  of  this  contract,  and  under  the  provi- 
sions of  that  contract  the  services  of  the  plain- 
tiff in  the  case  were  rendered  and  were  ac- 
cepted by  the  liquidating  agent 

"It  is  insisted  by  counsel  for  the  American 
Bank  that,  even  if  there  was  an  undertaking 
entered  into  by  that  bank  to  pay  for  such  serv- 
ices as  those  claimed  to  have  been  rendered,  It 
was  a  promise  and  undertaking  to  the  Com- 
mercial Bank,  and  that  a  party  for  whose  ben- 
efit the  promise  was  made  could  not  maintain 
a  suit  at  law,  that  he  would  be  compelled  to 
bring  a  suit  in  equity  to  obtain  the  benefit  of 
the  promise,  and  that  the  present  action  is 
one  at  law.  Authorities  are  dted  to  support 
that  contention.  The  proper  reply  to  that 
contention  seems  to  us  to  be  that  the  present 
sait  has  all  the  necessary  elements  of  an  eq- 
uitable petition  to  entitle  the  plaintiff  to  the 
only  judgment  which  could  be  rendered;  that  is, 
a  judgment  for  the  value  of  his  services.  It 
is  true  that  the  prayers  are  merely  for  judg- 
ment and  for  process.  What  else  would  have 
been  asked  in  the  most  formal  equitable  pe- 
tition? The  petition  shows  clearly  the  relation 
of  the  defendants  to  one  another  in  this  trans- 
action, and  shows  the  facts  that  were  the  basis 


of  the  plaintifTs  right  under  the  contract,  treat- 
ing it  as  one  between  the  two  banks.  We 
think,  therefore,  that  the  general  demurrer  to 
the  petition  was  properly  overruled  by  the  trial 
judge.  And  while  his  reason  for  doing  so  was 
placed  upon  the  ground  about  which  we  differ, 
nevertheless  the  entire  petition  should  not  have 
been  dismissed." 

On  the  subsequent  trial  of  the  case  the 
contract  between  the  two  banks  was  prov- 
ed; and  there  was  parol  evidence  tending 
to  sustain  the  allegations  of  the  petition,  as 
to  services  rendered  by  the  plaintiff  to  the 
banks,  and  as  to  the  acceptance  of  such 
services  by  both  banks  and  the  value 
thereof.  The  plaintiff  testified  that  his  in- 
ducements to  render  the  services  sued  for 
were  two  resolutions  adopted  by  the  Com- 
mercial Bank,  August  11,  1914.  and  a  pro- 
posal made  to  him  by  Mr.  Taylor,  the  pres- 
ident of  the  American  Bank.  The  minutes 
of  the  stockholders  of  the  Commercial  Bank 
were  introduced,  which  showed  that  the 
proposal  from  Mr.  Taylor  was  that  the 
stockholders  of  the  Commercial  Bank  should 
"appoint  a  comnrittee  to  work  with  him,  to 
actively  handle  with  him  the  affairs  of  the 
Commercial  National  in  liquidating  Its  as- 
sets," and  that,  upon  such  proposal  being 
reported  at  a  stockholders*  meeting  by  the 
plaintiff,  the  stockholders  passed  the  fol- 
lowing resolution: 

"Whereas,  the  stockholders  have  passed  a 
resolution  appointing  the  American  National 
Bank  of  Macon,  Ga.,  liquidating  agent  of  this 
bank  as  requested  by  the  Comptroller  of  the 
United  States: 

"Now,  therefore,  be  it  resolved  that  this 
meeting  appoint  L.  O.  Benton,  J.  L.  Lewis,  Leon 
S.  Dure,  W.  T.  Anderson,  and  John  J.  McKay 
a  special  committee  of  five,  who  shall  serve  as 
a  special  stockholders'  committee,  representing 
the  stockholders,  whose  duty  it  shall  be  to 
serve  with  the  board  of  directors,  and  who  shall 
be  consulted  before  any  final  action  is  taken 
by  the  board  of  directors  on  all  matters  relat- 
ing to  the  said  liquidation  by  the  said  American 
National  Bank.  Compensation  to  be  later  de- 
termined by  the  board  of  directors.'* 
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The  nrlnutes  of  the  directors  of  the  Com- 
mercial Bank,  dated  August  12,  1914.  were 
also  introduced.    A  resolution  showed: 

"That  the  directors  having  heard  the  resolu- 
tion of  the  stockholders,  that  they  hereby  in- 
struct the  committee  of  five,  as  follows:  W. 
T.  Anderson,  Leon  S.  Dure,  John  F.  Liewis, 
L.  O.  Benton,  and  John  J.  McKay— to  proceed 
at  once  to  conserve  the  interest  of  the  stock- 
holders in  every  way  that  they  can." 

The  minutes  of  the  stockholders  of  the 
Commercial  Bank,  dated  September  30,  1914, 
were  also  Introduced,  which  showed  the  fol- 
lowing resolution: 

''The  committee  of  five  stockholders  of  the 
Commercial  National  Bank  of  Macon,  consist- 
ing of  Leon  S.  Dure,  W.  T.  Anderson.  John  F. 
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Lewis,  John  J.  McKay,  and  L.  O.  Benton,  be 
appointed  to  act  with  the  directors  of  the 
said  Commercial  National  Bank  and  with  the 
American  National  Bank  of  Macon  in  liquidat- 
ing the  assets  of  said  Commercial  National 
Bank,  and  that  the  directors  of  said  bank  take 
no  final  action  in  the  matter  of  liquidation, 
without  consulting  with  said  committee." 

The  further  resolution  at  the  same  meet- 
ing provided: 

'That  a  special  committee  of  three  stock- 
holders be  appointed  by  the  chairman  to  in- 
vestigate the  duties  of  the  stockholders'  com- 
mittee of  five,  and  report  at  the  January  meet- 
ing to  said  stockholders  their  recommendations 
as  to  proper  compensation." 

The  trial  Judge  was  of  the  opinion,  that 
the  resolutions  above  quoted  did  not  sustain 
the  allegations  of  the  petition,  and  that  the 
services  rendered  by  him  were  rendered  at 
the  instance  and  request  of  the  stockholders 
of  the  Commercial  Bank,  and,  on  the  basis 
of  such  opinion,  directed  a  verdict  for  the 
defendants.  In  rendering  his  decision  the 
court  stated: 

"Upon  a  careful  reading  of  the  minutes  of 
the  stockholders  of  the  Commercial  National 
Bank  and  of  the  resolutions  passed  at  the  meet- 
ings of  the  stockholders,  I  have  concluded  that 
a    fair   and   reasonable   construction   of   these 
writings  does  not  sustain  the  proposition  that 
there   ever  was  a  contract   between   the  two 
banks  who  are  defendants  in  this  case,  author- 
izing the  American  National  Bank  to  use  the 
services   of  the   plaintiff  in   reducing  to   cash 
the  assets  of  the  Commercial  Bank.    The  res- 
olution referred   to   in  paragraph   8a  of   the 
declaration  clearly  does  not  so   authorize,   as 
the  terms  of  the  resolution,  now  in  evidence, 
clearly  does  not,  though  this  is  the  resolution 
upon  which  this  suit  as  originally  brought  was 
predicated.     The  motion  made  and  carried'  in 
the  meeting  of  September  30th,  taken  and  con- 
stmed  under  all  the  circumstances,  does  not, 
npon    a   careful    reading    of    all   the    minutes, 
justify,  in  my  opinion,  the  inference  that  there 
was  any  intention  to  increase  or  add  to  the 
duties  of  the  plaintiff  as  a  member  of  the  com- 
mittee of  five,  or  the  committee  itself,  in  re- 
gard to  any  of  its  duties  material  to  this  case, 
or  contemplates  any  new  or  changed  contract, 
or   mutual   relations   of   the   two  banks,   with 
reference  to  this  committee,  or  to  each  other. 
The  Supreme  Court  places  its  opinion  and  rul- 
ing upon  the  allegation  of  paragraph  3a  of  the 
declaration.     The  relations  of  the  two  banks 
to  one  another  in  this  transaction  afforded  the 
basis  of  the  plaintiff's  rights  under  the  con- 
tract, treating  it  as  one  between  the  two  banks. 
In   the  absence   of  an  agreement  or  contract 
between  the  banks  with  reference  to  the  posi- 
tion of  this  committee,  it  would  seem  to  follow 
that  the  suit  is  not  maintainable.    The  contract 
claimed  in  this  case  rests  altogether  on  writ- 
ings which  are  in  evidence,  and  the  court  must 
construe  these  writings.     I  do  not  think  they 
show  such  relations  between  the  banks  as  af- 
ford a  basis  for  this  suit" 


In  reaching  his  decision  the  trial  court 
unduly  restricted  the  effect  of  the  evidence. 
The  action  was  i4)on  a  contract  that  was 
express  as  to  the  services  to  be  rendered  but 
implied  so  far  as  concerns  the  compensation. 
There  was  evidence  tending  to  show  a  re- 
quest for  such  services  by  both  corporations, 
but  no  evidence  of  an  agreement  as  to  the 
amount  of  compensation  to  be  paid.  The 
resolutions  by  the  corporation  were  materi- 
al only  in  so  far  as  they  tended  to  show  au- 
thority in  plaintiff  to  render  the  services. 
They  were  sufiSdent  for  that  purpose. 
There  was  evidence  that  both  corporations 
accepted  the  services  of  the  plaintiff  in  the 
collection  of  the  assets  of  the  Commercial 
Bank,  and  that  such  services  were  of  some 
value.  Giving  effect  to  all  such  evidence, 
the  Jury  would  have  been  authorized  to  hold 
that  either  or  both  banks  were  bound,  under 
the  former  decision  of  this  court,  to  pay 
the  reasonable  value  of  plaintiff's  services. 
The  trial  court  erred  in  directing  a  veroict 
for  the  defendants. 

Judgment  reversed. 

All  the  Justices  concur. 


(152  Ob.  143) 

GEORGIA  RY.  &  POWER  CO.  et  al.  v.  TOWN 

OF  DECATUR. 

SAME  V.  MAYOR  AND  COUNCIL  OF  COL- 

LEGE  PARK. 

(No.  2334^  2359.) 

(Supreme  Court  of  Georgia.    Sept  27,  1921.) 

(Syllahua  hy  the  Court.) 

Carriers  €=»!  2(9)— Judgment  ^=9744— Former 
decision  binding  as  to  validity  of  contract  as 
to  rates;  no  change  of  rates  except  by  Rail- 
road Commission,  and  no  power  to  change, 
-where  there  Is  a  valid  and  subsisting  con- 
tract. 

Upon  request  of  counsel  for  plaintiff  in  er- 
ror the  decision  of  this  court  in  the  case  of 
Georgia  Railway  &  Power  Co.  v.  Railroad  Com- 
mission of  Georgia,  149  Ga.  1,  98  S.  B.  696,  5 
A.  L.  R.  1,  has  been  reviewed,  and  after  con- 
sideration of  the  ruling  there  made,  it  appears 
that  the  requisite  number  of  the  judges  now 
presiding  are  not  In  favor  of  reversing  the  deci- 
sion BO  reviewed,  and  therefore  the  ruling  there 
made  stands  unchanged.  This  ruling  controls 
adversely  to  the  plaintiff  in  error  the  issues 
presented  here.  But  the  court  is  further  of 
the  opinion  that,  independently  of  the  ruling 
made  in  the  case  referred  to,  the  Georgia  Rail- 
way &  Power  Company  was  without  authority 
to  fix  the  rate  which  the  plaintiffs  in  the  court 
below  sought  to  have  enjoined,  and  that  conse- 
quently the  court  did  not  err  In  granting  the 
interlocutory  injunction. 


4;s»For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Disesta  and  Indezfs 
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Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J .  T.  Pendleton  and  John  B.  Hutcheson« 
Judges. 

Actions  by  the  Mayor,  etc,  of  College  Park 
and  by  the  Town  of  Decatur,  respectively, 
against  the  Georgia  Railway  &  Power  Com* 
pany.  From  judgments,  granting  injunc- 
tions, defendant  brings  error.    Affirmed. 

J,  Prince  Webster,  Rosser,  Slaton,  Phil- 
lips &  Hopkins,  and  Colquitt  &  Conyers,  all 
of  Atlanta,  for  plaintiff  In  error. 

A.  C.  Broom,  of  Atlanta,  for  defendant  in 
error  College  Park. 

L.  J.  Steele,  of  Decatur,  and  Frank  Har- 
well and  Green,  Tllson  &  McKinney,  all 
of  Atlanta,  for  defendant  in  error  town  of 
Decatur. 

WIRIGHT,  J.  The  differences  arising  be- 
tween the  parties  In  the  case  under  consid- 
eration are  based  more  upon  legal  conten- 
tions than  upon  disputed  facts. 

On  April  1,  1903,  the  Georgia  Bailway  & 
Electric  Company,  through  its  legally  con- 
stituted officials,  signed  an  agreement  rat- 
ifying the  terms  of  an  ordinance  passed  by 
the  town  of  Decatur  on  March  8,  1903, 
which  ordinance  provided,  among  other 
things,  that  the  street  railway  company 
was — 

"to  never  charge  more  than  five  cents  for  one 
fare  upon  its  main  Decatur  line,  referred  to  as 
the  rapid  transit  line,  for  one  passenger  and  one 
trip  upon  its  regular  cars  from  the  terminus  of 
said  line  in  the  city  of  Atlanta  to  the  terminus 
of  same  in  the  town  of  Decatur,  or  from  the 
terminus  of  same  in  the  town  of  Decatur  to  the 
terminus  of  the  same  in  the  city  of  Atlanta." 

This  written  agreement  came  about  as 
the  result  of  contfpromise  between  the  par- 
ties, growing  out  of  litigation,  through 
which  the  town  of  Decatur  sought  to  en- 
join the  Georgia  Railway  &  Electric  Com- 
pany from  tearing  up  and  removing  the  line 
of  the  Atlanta  Railroad  Company  in  the 
town  of  Decatur.  The  writt^i  agreement 
embodied  the  consent  of  the  municipality 
to  the  removal  and  discontinuance  of  the 
line  of  the  Atlanta  Railroad  Company,  with 
the  stipulation  as  to  fare  Just  quoted.  Un- 
der this  written  agreement  both  parties  act- 
ed without  differences  until  some  time  in  the 
year  1918,  when  the  Georgia  Railway  & 
Power  Company  (the  lessee  of  thie  Georgia 
Railway  &  Electric  Company)  petitioned  the 
Railroad  Commission  to  grant  an  increase  of 
fare  over  their  main  Decatur  line.  This  ap- 
plication was  rejected  by  the  Railroad  Com- 
mission, which  held  that  it  was  without 
Jurisdiction  to  grant  the  increase  of  fare, 
under  the  proviso  of  the  act  of  August  23, 
1907,  which  prohibited  them  from  interfering 
with  existing  rates  where  there  was  a  valid, 
subsisting  contract.  On  August  23,  1918,  the 
Georgia  Railway  &  Power  Company  sought  a 


mandamus  to  compel  tlie  Rati  road  Commis- 
sion to  take  Jurisdiction  and  to  act  upon  the 
application  for  an  Increased  rate  over  the 
electric  line  in  question.  This  application  was 
based  upon  an  attack  on  the  validity  of  the 
contract  between  the  town  of  Decatur  and 
the  Georgia  Railway  &  Electric  Company. 
This  court  upheld  the  Judgment  of  the  lower 
court  denying  the  mandamus  absolute, 
which  was  an  adjudication  that  the  Rail- 
road Commission  was  without  jurisdiction 
because  of  a  valid,  subsisting  contract  be- 
tween the  parties,  to  wit,  the  contract  of 
April  1,  1908. 

On  October  5,  1920,  the  Georgia  Bailway 
ft  Power  Company  and  the  Georgia  Bailway 
&  Mectric  Company  notified  the  town  of 
Decatur  that  on  or  after  October  20,  1920, 
the  fare  on  the  main  or  north  Decatur  line 
would  be  seven  cents  and  that  they  denied 
the  legality  and  validity  of  the  so-called 
contract  provision  limiting  the  fare  to  five 
cents  (set  out  in  the  ordinance  of  the  town 
of  Decatur  March  3,  1903,  and  an  agreement 
of  April  1,  1903,  signed  by  the  town  of  De- 
catur and  the  Georgia  Bailway  ft  Etoctric 
Company).  Just  prior  to  the  threatened  raise 
in  rates  the  town  of  Decatnr  brought  the 
case  now  under  review,  denying  the  right 
of  the  power  company  and  the  electric  com- 
pany thus  to  abrogate  the  contract  of  April 
If  1903,  setting  forth  In  their  petition  in  de- 
tail the  facts  above  stated.  The  defendant 
companies  in  their  answer  and  cross-bill 
denied  the  validity  of  the  contract  of  April 
1,  1903,  upon  numerous  grounds,  and  iwayed 
that  it  be  dedared  null  and  void*  and  that 
all  parties  be  enjoined  and  restrained  fnmi 
interfering  with  it  in  fixing  the  rate  of  seven 
cents,  or  any  other  Just  and  nondiscrimina- 
tory rate,  upon  the  Decatur  line.  After 
granting  a  temporary  restraining  order,  the 
Judge  of  the  superior  court,  on  December  4, 
1920,  continued  the  same  of  force,  and 
granted  the  injunction  as  prayed  in  fav<w  of 
plaintiffs  and  against  the  defendanta  It  la 
to  this  ruling  of  the  court  that  exception  Is 
taken. 

We  are  of  the  opinion  that  the  presiding 
Judge  was  right  in  granting  the  injunction 
as  prayed.  Under  our  law  the  rate  of  fare 
upon  this  and  every  electric  railway  com- 
pany within  the  state  must  be  fixed  by  the 
Bailroad  Commission,  unless  there  Is  a  val- 
id, subsisting  contract  made  prior  to  the  act 
of  August  23,  1907.  The  right  to  fix  rates 
on  electric  railway  companies'  lines  is  con- 
tained in  the  amendatory  act  of  August  23. 
1907  (Acts  1907,  p.  72),  which  carries  into 
effect  the  provision  of  the  Constltatlon  (ar- 
ticle 4, 1  2,  par.  1).  Under  the  act  of  Auigust 
23,  1907,  it  is  provided: 

''The  powers  and  duties  heretofore  conferred 
by  law  upon  the  Bailroad  Commission  are  here- 
by extended  and  enlarged,  so  that  its  author- 
ity and  control  shall  extend  to  street  railroads 
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and  street  railroad  corporations,  companies  or 
persons  owning,  leiasing  or  operating  street 
railroads  in  this  state:  Provided,  however, 
that  nothing  herein  shall  .be  construed  to  Impair 
any  valid,  sabsisting  contract  now  in  existence 
between  any  municipality  and  any  sacb  com- 
pany." 

The  effect  of  the  constitutional  provi- 
sion and  the  legislative  enactments  carrying 
it  into  effect  was  clearly  to  cover  the  en- 
tire scheme  of  rate-fixing.  If  there  existed 
on  August  23,  1907,  a  valid,  subsisting  con- 
tract, which  fixed  the  rate,  it  was  conclu- 
sive, and  neither  the  Hailroad  Commission 
nor  either  party  to  the  contract  can  change 
or.  alter  it.  If  there  was  a  void  contract 
for  any  of  the  numerous  reasons  urged  by 
plaintiffs  in  error,  then  it  was  not  a  valid, 
subsisting  contract,  and  the  Railroad  Com- 
mission only  could  and  should  fix  a  change 
in  the  rate. 

In  the  instant  case  the  power  company  is 
assunring  to  do  what  the  Railroad  Commis- 
sion refused  to  do,  and  what  this  court  has 
held  they  were  right  in  not  doing,  to  wit, 
declare  the  contract  of  April  1,  1903,  void. 
Not  only   this,  but  the  plaintiffs  in   error 
are  asking  this  court  to  now  declare  the  con- 
tract void  and  enjoin  all  parties  from  inter- 
fering with  the  power  company  in  fixing  a 
fare  of  seven  cents,  or  any  other  Just,  rea- 
sonable, and  nondiscriminatory  rate  over  the 
line  in  question.    If  this  is  a  void  contract, 
the  Railroad  Commission  alone  has  the  right 
to  change  the  fare ;  if  it  is  a  valid,  subsist- 
ing contract,  the  power  company  is  bound 
by  it.    Plaintiffs  in  error  are  met  at  the  very 
threshold  with  the  question  of  their  right 
fo  dechire  void  this  contract  of  1903;   but, 
should  we  grant  to  them  the  right  to  do  so, 
they  are  met  with  what  appears  to  be  an 
unanswerable    objection,    that    the    power 
company  has  no  right  to  alter,  change,  or 
Ox  a  rate  differing  from  the  existing  rate 
under  which  it  has  been  operating  their  line 
of  railroad  since  1903.     This  power  is  re- 
served    alone   by    the   Constitution    to    tiie 
state,  and  by  l^slatlve  enactm^t  Is  plac^ 
ed  In.  the  hands  of  the  Railroad  Commission. 
It  is  insisted  that  where  the  governmental 
authority  fails  to  exercise  its  power  to  con- 
trol, and  where  no  contract  exists,  the  com- 
pany has  the  right  to  fix  its  own  fares,  pro- 
vided they  are  Just,  reasonable,  and  nondis- 
criminatory.   Granting  this  to  be  true,  it  is 
plain   that  such   condition   does  not   exist 
Tlie  state  of  Georgia,  in  the  amendatory  act 
of    1907  referred  to,  clearly  exercised  this 
authority  to  regulate;   and  it  is  no  answer 
to  say  that  an  appeal  has  already  been  made 
to  the  Railroad  Commission,  and  that  it  has 
refused  for  want  of  Jurisdiction.    The  Rail- 
road   CoDunission    disdlainned    Jurisdiction, 
not   because  they  were  without  power  to  fix 
rates  for  electric  railroad   companies,  hut 
because  in  the  case  they  had  imder  review 
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they  were  deprived  of  that  right  by  the  ex- 
istence of  a  valid,  subsisting  contract 
Whatever  conclusion  might  be  reached  as  to 
the  validity  of  the  contract  of  April  1,  1903, 
it  would  not  affect  the  conclusion  that  the 
power  company  is  without  authority  to 
change  or  fix  rates  on  its  electric  lines,  and 
this  is  exactly  what  it  attempts  to  do,  and 
what  the  trial  court  has  enjoined  it  from 
doing  in  the  instant  case. 

But  .the  ruling  of  this  court  in  the  case 
of  Georgia  Railway  &  Power  Company  v. 
Railroad  Commission,  149  Ga.  1,  98  S.  B. 
096,  5  A.  L.  R.  1,  if  unreversed,  is  conclusive 
on  the  issue  involved  in  the  instant  case. 
In  that  case  Justice  Beck,  rendering  the  de- 
cision, said: 

"Under  the  provisos  contained  in  the  fifth 
section  of  the  act  approved  Angust  23,  1907, 
embodied  in  Civil  Code,  §  2662,  the  Raibroad 
Commission  of  this  state  is  without  authority 
to  exercise  the  powers  conferred  and  extended 
by  that  act,  so  as  to  determine  or  fix  fares 
upon  lines  of  street  railroads  within  the  limits 
of  any  town  or  dty  between  which  and  the 
street  railroad  company  operating  sacb  lines 
there  was  a  valid,  sabsisting  contract  at  the 
time  of  the  passing  of  the  act  There  was  such 
a  contract  between  the  city  of  College  Park  and 
the  Georgia  Railway  &  Power  Company,  and 
between  that  company  and  the  town  of  Decatur 
as  to  one  line  running  from  Decatur  to  At- 
laata.  ♦  •  ♦  Those  contracts  were  in  ex- 
istence on  the  28d  day  of  August,  1907,  and 
are  still  snhsisting  contracts.  As  we  decided 
in  the  first  part  of  this  opinion,  these  contracts 
are  not  invalid,  but  are  valid  and  subsisting 
contracts,  and  were  valid  and  subsisting  coiv 
tracts  on  the  23d  day  of  August,  1907." 

This  dedsion  clearly  settles  the  question 
that  at  the  time  of  the  execution  of  this 
contract  both  the  Georgia  Railway  &  Elec- 
tric Conrpany  and  the  town  of  Decatur  had 
authority  to  execute  the  contract  of  April  1. 
1903. 

Mr.  Justice  White,  in  the  case  of  South- 
em  Iowa  Electric  Co.  ▼.  City  of  Chariton, 

255  U.  S.  539,  41  Sup.  Ct.  400,  65  L.  Ed, , 

decided  April  U,  1921,  held: 

"Where,  however,  the  public  service  corpora- 
tions and  the  governmental  agencies  dealing 
with  them  have  power  to  contract  as  to  rates, 
and  exert  that  power  by  fixing  by  contract  rates 
to  govern  during  a  particular  time,  the  enforce- 
ment of  such  rates  is  controlled  by  the  obliga- 
tion resulting  from  the  contract,  and  therefore 
the  question  of  whether  such  rates  are  confis- 
catory becomes  immaterial"— citing  Freeport 
Water  Co.  v.  Freeport,  180  U.  S.  687,  598,  21 
Sup.  Ct.  493,  45  L.  Ed.  679,  686;  Detroit  v 
Detroit  Qty  R.  Co.,  184  U.  S.  368,  22  Sup.  Ct. 
410,  46  L.  Ed.  592;  Knoxville  Water  Co.  v. 
Knoxville,  189  U.  S.  434,  437,  23  Sup.  Ct.  531, 
47  L.  Ed.  887;  Cleveland  v.  Cleveland  City  R. 
Co.,  194  U.  S.  519,  24  Sup.  Ct  756.  48  L.  Ed. 
1103;  Home  Tel.  &  Tel.. Co.  v.  Los  Angeles, 
211  U.  S.  265,  273,  29  Sup.  Ct.  50,  53  L.  Ed. 
176,  182;  Minneapolis  v.  Minneapolis  Street  R. 
Co.,  215  U.  S.  417,  30  Sup.  Ct  118,  64  L.  Ed. 
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259;  Columbus  R.,  etc.,  Go.  t.  Columbus,  249 
U.  S.  399.  39  Sup.  Ct.  349,  63  L.  Ed.  669,  6  A. 
L.  R.  1648.  P.  U.  R.  1919D,  239. 

We  have  been  asked  to  review  and  re- 
verse the  decision  in  the  case  of  Georgia 
Railway  &  Power  Company  v.  Railroad  Com- 
mission of  Georgia,  149  Ga.  1,  98  S.  E.  696, 
5  A.  L.  R.  1 ;  but,  upon  review  the  requisite 
number  of  the  Judges  now  presiding  are  not 
in  favor  of  reversing  the  decision  so  review- 
ed, and  therefore  the  ruling  there  made 
stands  unchanged.  And  the  court  is  furth- 
er of  the  opinion  that,  Independently  of  this 
ruling  as  to  the  case  which  we  are  asked  to 
review,  the  Georgia  Railway  &  Power  Com- 
pany was  without  authority  to  fix  the  rate 
which  the  plaintiffs  in  the  court  below 
sought  to  enjoin,  and  consequently  the  court 
did  not  err  In  granting  the  interlocutory  in- 
junction. 

What  is  said  as  to  the  case  Of  Georgia 
Railway  ft  Power  Company  v.  Town  of  De- 
catur is  also  controlling  in  the  case  of 
Georgia  Railway  &  Power  Company  v.  Col- 
lege Park. 

Judgments  affirmed. 

All  the  Justices  concur. 

GILBERT  and  GEORGE,  JJ.,  concur  in 
the  Judgment  affirming  the  grant  of  the  in- 
terlocutory injunction,  and  specially  as  to 
the  ruling  that,  the  contracts  between  the 
municipalities  and  the  street  railway  com- 
pany as  to  fares  are  valid,  because  bound 
by  the  decision  in  Georgia  Railway  &  Power 
Co.  ▼.  Railroad  Commission  of  Georgift,  149 
Ga.  1.  98  S.  E.  696,  5  A.  L.  R.  1. 


(152  Oa.  92) 

CENTRAL  OF  GEORGIA  RY.  CO.  V.  JONES. 

(No.  2250.) 

(Supreme  Court  of  Georgia.    Sept.  24,  1921.) 

(SyllahuM  hy  the  Court,) 

I.  PleadiBfl  ^=:»248( 1 2)— Amendment  of  plead- 
ing held  to  add  new  cause  of  action. 

This  was  an  action  by  an  employee  of  a 
railway  company  as  a  common  carrier  by  rail- 
road to  recover  for  personal  injuries  sustained 
by  the  plaintiff  while  in  the  defendant's  serv- 
ice. The  petition  contained  no  allegation  show- 
ing whether  the  plaintiff  was  entitled  to  recover 
under  the  state  law  or  the  federal  Employers' 
liability  Act  (U.  S.  Comp.  St  SS  8657-8665). 
Pending  the  action  the  plaintiff  died.  His  wid- 
ow, who  was  app<Mnted  administratrix  upon  his 
estate,  was  duly  made  a  party  plaintiff  to  the 
pending  suit.  Held,  that  an  amendment  by  the 
personal  representative  of  the  deceased  em- 
ployee, alleging  a  cause  of  action  under  the 
federal  Employers'  Liability  Act  for  damages 
for  the  pecuniary  loss  to  the  designated  bene- 
ficiaries by  the  death  of  the  employee,  added 


a  new  and  distinct  cause  of  action,  a  canse  of 
action  not  in  existence  while  the  employee  lived, 
and  its  allowance  was  therefore  contrary  to 
state  practice,  in  view  of  the  Civil  CJode  of 
1910,  i  5683,  which  declares  that  "no  amend- 
ment adding  a  new  and  distinct  canse  of  ac- 
tion •  •  •  shall  be  allowed,  nnless  express- 
ly provided  for  by  law." 

(AddiUonal  Syllalus  ly  Editorial  8to1f.) 

2.  Pleadlnfl  ^=9248(l2)~Personal  represenU- 
tlves  could  amend  petition  for  personal  In- 
juries. 

Assuming  that  pending  action  by  employee 
of  railway  company  for  personal  injuries  did 
not  abate  by  the  death  of  the  employee,  the 
declaration  might  have  been  amended  by  bis 
personal  representative  by  alleging  that  the 
employee  at  the  time  he  received  the  injuries 
was  engaged  in  interstate  commerce,  and  dam- 
ages could  be  claimed  for  the  personal  loss  and 
suffering  of  the  employee  while  he  lived  for 
the  benefit  of  relatives,  under  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  K  8657- 
8665). 

3.  States  «s>4— States  cannot  take  away  sub- 
stantive rifllftt  given  by  Conoress. 

When  an  act  of  Congress  in  regard  to  a 
subject  within  its  domain  creates  a  right  on 
condition,  compliance  with  the  condition  is  es- 
sential, and  a  state  under  the  guise  of  proce- 
dure cannot  take  away  or  affect  such  right,  bat 
Congress  has  no  power  to  regulate  matters  of 
procedure  in  state  courts. 

4.  States  iq  il  Conflress  adopts  rules  of  pro- 
oedure  In  state  when  creating  riglit. 

When  Congress  creates  a  right  and  confers 
jurisdiction  on  the  courts  of  the  state  to  en- 
force the  right,  it  adopts  the  prevailing  rules 
of  procedure  in  the  state. 

Questions  C^ertifled  by  (Tonrt  of  Appeals. 

Action  by  E.  U  Jones,  administratrix. 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brought  terror  to  the  Court  of  Appeals, 
which  certified  questions.  Questions  an- 
swered. 

See,  also,  24  Ga.  App.  582,  101  S.  B.  710. 

Jordan  &  Moore,  of  Macon,  for  plalntUT  in 
error. 

Emmett  Houser,  of  ISt.  Valley,  and  T.  S. 
Felder,  of  B£acon,  for  defendant  in  error. 

GEORGE,  J.  The  Court  of  Appeals  certi- 
fied to  this  court  the  following  questions : 

**(1)  Where  a  suit  brought  against  a  rail- 
road company  by  an  employee  to  recover  dam- 
ages for  personal  injuries  received  by  him  while 
employed  by  the  defendant,  in  which  there  is 
no  allegation  showing  whether  he  was  entitled 
to  recover  under  the  state  statute  or  the  fed- 
eral Employers'  Liability  Act  (U.  S.  0>mp.  St. 
f§  8657-8665),  has,  under  the  state  statute,  by 
his  death,  survived  to  his  administratrix,  and 
where  the  administratrix,  who  is  his  ^vidow, 
has  been  properly  made  a  party  plaintiff   to 
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the  Buit,  Is  the  petition  gubject  to  amendment 
by  the  administratrix,  as  the  persona]  repre- 
sentative of  the  deceased  employee,  where  the 
amendment  alleges  a  right  of  action  under 
the  federal  Employers'  Liability  Act,  surviving 
to  the  administratrix,  as  the  personal  repre- 
sentative of  the  deceased  employee,  for  the 
benefit  of  the  beneficiaries  named  in  the  act, 
and  where  it  also  alleges  a  right  of  action  un- 
der the  act  in  the  administratrix,  as  the  per-* 
sonal  representative  of  the  deceased  employee, 
for  the  pecuniary  loss  resulting  to  the  benefici- 
aries named  in  the  act  on  account  of  his  death? 
"(2)  Was  such  an  amendment  properly  al- 
lowed over  the  following  objections  offered  by 
the  defendant  (see  page  23  of  the  record): 
(1)  Because  the  suit  brought  by  the  deceased 
during  his  lifetime  is  not  amendable  by  setting 
up  therein  or  grafting  thereon  a  suit  for  the 
right  of  action  given  by  the  statute  (the  fed- 
eral Employers'  Liability  Act)  for  the  pecuni- 
ary loss  to  the  widow  and  children  of  the  said 
deceased  caused  by  his  death;  (2)  because  the 
amendment  attempts  to  set  up  a  new,  separate, 
and  independent  cause  of  action;  (3)  because 
the  cause  of  action  attempted  to  be  declared 
on  by  the  said  amendment  did  not  exist  at 
the  time  the  original  suit  was  brought  by  the 
deceased,  and  canot  be  grafted  on  the  original 
suit  by  amendment?" 

[1,  J]  We  are  advised  by  the  Coort  of  Ap- 
peals that  this  was  an  action  by  an  employee 
of  a  railway  company,  as  a  common  carrier, 
by  railroad,  to  recover  for  personal  injuries 
sustained  by  the  plaintiff  while  In  the  de- 
fendant's service.  The  petition  contained  no 
allegation  showing  whether  the  plaintiff  was 
entitled  to  recover  under  the  state  statute 
or  the  federal  Employers'  Liability  Act 
Pending  the  action  the  plaintiff  died.  His 
Mddow,  who  was  appointed  as  administratrix 
on  his  estate,  was  "properly  made  a  party 
plaintiff  to  the  suit"  The  questions  make 
no  direct  reference  to  the  former  decision  of 
the  Oourt  of  Appeals  In  this  case,  when  the 
Judgment  overruling  the  demurrer  to  the 
plaintiff's  petition  as  amended  was  reviewed 
and  affirmed  by  that  court  Central  of  Geor- 
gia Bailway  Co,  v.  Jones,  24  Ga.  App.  532, 
101  S.  E.  710.  Nevertheless  It  was  there 
ruled  that — 

"Whether  the  instant  case  was  an  action  un- 
der the  state  law  or  under  the  federal  'Em- 
ployer's Liability  Act,'  it  did  not  abate  upon 
the  death  of  the  plaintiff,  but  survived  to  his 
personal  representative,  (a)  Under  the  state 
law  it  did  not  abate,  dvil  Code  1910,  ff  4421, 
5617.  (b)  Under  the  federal  Employers'  Lia- 
bility Act,  as  amended  April  5,  1910,  it  did 
not  abate.  36  Stat  291  (8  Fed.  Stat  Ann. 
[2d  Ed.]  1378;  U.  S.  Comp.  Stat  {  8665); 
U.  S.  Rev.  Stat.  §  955  (6  Fed.  Stat  Ann.  [2d 
E]d.]  Ill,  and  cases  cited;  U.  8.  Comp.  Stat 
§  1592)." 

The  decision  of  the  Gourt  of  Appeals  In 
ttiia  case  is  of  course  the  law  of  the  case. 
Conceding,  as  we  must,  that  the  "right  of 
action"  given  by  the  federal  Employers'  Lia- 


bility Act  to  the  employee  suffering  the  li»- 
jury  survived  to  his  personal  representative 
for  the  benefit  of  the  relatives  named  In  the 
act,  under  the  amendment  of  April  5,  1910 
(36  Stat  291),  and  assuming  also  that  the 
pending  action  Itself  did  not  abate  by  the 
death  of  the  employee,  as  held  by  the  Court 
of  Appeals  in  this  case,  we  are  of  the  opinion 
that  the  declaration  might  have  been  amend- 
ed by  the  personal  representative  after  she 
had  been  made  a  party  to  the  pending  suit, 
by  alleging  that  the  employee  at  the  time  he 
received  the  injuries  complained  of  was  en- 
gaged in  Interstate  commerce^  and  that  his 
Injuries  were  received  by  the  negligence  of 
the  defendant's  servants  so  engaged,  and 
claiming  damages  for  the  personal  loss  and 
suffering  of  the  employee  while  he  lived,  for 
the  benefit  of  the  relatives  named  In  the  act. 
Upon  this  point  the  question  Is  in  principle 
controlled  by  the  decision  of  this  court  in 
Gainesville  Midland  Railway  v.  Vandiver, 
141  Ga.  350  (2),  80  S.  E.  997,  where  it  waa 
ruled: 

"In  an  action  for  damages  against  a  railroad 
company  for  personal  injuries  to  an  employee, 
where  the  petition  sets  forth  the  relation  be- 
tween the  injured  person  and  the  railroad  com^- 
pany,  and  describes  the  circumstances  under 
which  the  injury  occurs,  making  out  a  case  of 
negligence  upon  the  part  of  the  defendant,  but 
contains  no  allegation  that  the  defendant  was 
engaged  in  interstate  commerce  at  the  time  of 
the  injury,  the  petition  is  amendable  by  setting 
forth  allegations  to  that  effect" 

See,  also,  Missouri,  etc.,  Ry.  ▼.  Wulf,  226 
U.  S.  570,  576,  33  Sup.  Ct  135,  57  L.  Ed. 
855,  Ann.  Cas.  1914B,  134;  S.  A.  L.  Ry.  v, 
Koennecke,  239  U.  S.  352,  36  Sup.  Ot  126^ 
60  L.  Ed.  324. 

But  the  amendment  also  alleged  a  right 
of  action,  under  the  federal  act  In  the  per- 
sonal representative  of  the  deceased  em- 
ployee, for  the  pecuniary  loss  resulting  to 
the  beneficiaries  named  In  the  act  on  account 
of  the  death  of  the  employee.  We  must 
therefore  determine  whether  the  amendment 
as  offered  was  subject  to  the  objections  urg- 
ed.  The  first  section  of  the  original  act  (3;^ 
Stat  65;  8  Fed.  Stat  Ann.  1208)  provides 
for — 

"two  distinct  rights  of  action  based  upon  alto- 
gether different  principles,  although  primarily 
resting  upon  the  same  wrongful  act  or  neglect 
It  invests  the  injured  employee  with  a  right 
to  such  damages  as  will  compensate  him  for 
his  personal  loss  and  sufferini^— a  right  which 
arises  only  where  his  injuries  are  not  immedi- 
ately fatal.  And  where  his  injuries  prove  fatal* 
either  immediately  or  subsequently  (Michigan 
Central  R.  Co.  v.  Vreeland,  227  U.  S.  68,  57 
L.  Ed.  421,  33  Sup.  Ct  Rep.  192;  Louisville, 
etc.,  R.  Co.  V.  Clarke,  152  U.  S.  230.  238,  38 
L.  Ed.  422,  424,  14  Sup.  Ot  Rep.  579),  it  in- 
vests his  personal  representative,  as  a  trustee 
for  designated  relatives,  with  a  right  to  such 
damages  as  will  compensate  the  latter  for  any 
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pecuniary  loat  which  they  sustained  by  the 
death."  St  Louis,  etc.,  Ry.  Co.  v.  Craft,  237 
U.  S.  848,  35  Sup.  Ct.  704,  59  L.  Ed.  1160. 

The  original  act  made  no  provision  for 
the  survival  of  the  right  of  action  to  the  in- 
jured person,  and  under  the  operation  of  the 
rule  of  the  common  law  the  right  of  action 
died  with  him.  On  April  5, 1910,  the  act  was 
amended  by  adding  the  following  section,  as 
section  9: 

'That  any  right  of  action  given  by  this  act 
to  a  person  suffering  injury  shall  survive  to 
ids  or  her  personal  representative,  for  the  ben- 
efit of  the  surviving  widow  or  husband  and 
cliildren  of  such  employee;  and,  if  none,  then 
of  such  employee's  parents;  and,  if  none,  then 
of  the  next  of  kin  dependent  upon  such  em- 
ployee, but  in  such  cases  there  shall  be  only  one 
recovery  for  the  same  injury."  36  Stat.  291; 
8'  Fed.  Stat  Ann.  1378. 

In  Taylor  v.  Taylor,  232  U.  S.  363,  34  Sup. 
Ct  350,  58  L.  Ed.  638,  it  was  held  that  the 
amendment  of  April  5,  1910,  made  no  change 
In  section  one  of  the  original  act  In  so  far 
as  the  amendment  alleged  a  right  of  action 
in  the  personal  represeiktative  of  the  de- 
ceased for  the  pecuniary  loss  resulting  to 
the  beneficiaries  named  in  the  act,  on  ac- 
count of  his  death,  a  new  and  distinct  cause 
of  action  was  added,  under  the  decisions  of 
the  Supreme  Court  of  this  state.  See  Sprad- 
lin  ▼.  Ga.  Ry.,  etc.,  Co.,  139  Ga.  575,  77  S.  E. 
799;  Dayhuff  v.  Brown,  150  Ga.  291,  103  S. 
E.  458.  CivU  Code  1910,  |  5683,  declares 
that— 

''No  amendment  adding  a  new  and  distinct 
cause  of  action  •  •  •  shall  be  allowed  un- 
less expressly  provided  for  by  law." 

It  \B  said,  however,  that  the  meaning  of 
section  9  of  the  federal  act  (brought  into  the 
act  by  the  amendment  of  April  5,  1910)  is 
that  damages  for  the  deceased's  personal  loss 
and  suffering  and  for  the  pecuniary  loss  to 
the  designated  beneficiaries  by  the  death 
not  only  may  be  recovered  by  the  personal 
representative  of  the  deceased  in  one  action, 
but  must  be  recovered  in  one  action  only, 
if  At  all.  The  ninth  section  of  the  act  is  so 
int^rivreted  and  construed  in  St  Louis,  etc., 
Uj  Co.  V.  Craft,  237  U.  S.  648,  85  Sup.  Ct 
704,  59  L.  Ed.  1160.  In  Mondou  v.  New  York, 
etc.,  R.  Co.,  223  U.  S.  1,  32  Sup.  Ct  169, 
56  L.  Ed.  327,  38  L.  B.  A.  (N.  S.)  44,  it  was 
held  that  Congress — 

"may,  in  the  execution  of  its  power  over  in- 
terstate commerce,  regulate  the  relations  of 
common  carriers  by  railroad  and  their  em- 
ployees while  both  are  engaged  in  such  com- 
merce. •  •  ♦  Those  regulations  [referring 
to  the  Employers'  Liability  Actl  have  super- 
seded the  laws  of  the  several  states  in  so  far 
as  the  latter  covered  the  same  field.  Bights 
arising  under  the  regulations  prescribed  by  the 
:ict  may  be  enforced^  as  of  right,  in  the  courts 


of  the  states,  when  their  Jurisdiction,  as  fixed 
by  local  laws,  is  adequate  to  the  occasion.** 

It  la  suggested  that  the  policy  declared  by 
Congress  supersedes  the  declared  policy 
of  the  state  not  only  in  matter  of  substance, 
but  in  manner  of  procedure  also,  where^  as 
in  this  instance,  the  act  of  Congress  grant- 
ing the  right  prescribes  the  mode  of  proced- 
ure. The  language  of  Mr.  Justice  Van  De- 
vanter  in  Mondou  v.  New  York,  etc,  B.  Co., 
223  U.  S.  1,  32  Sup.  Ct  169,  66  L.  Ed.  327, 
38  L.  B.  A.  (N.  S.)  44  (construing  section  6 
of  the  federal  act,  also  brought  into  original 
act  by  the  amendmoit  of  April  5,  1910),  is 
pertinent : 

'*We  deem  it  well  to  observe  that  there  ia 
not  here  involved  any  attempt  by  Congress  to 
enlarge  or  regulate  the  Jurisdiction  of  state 
courts  or  to  control  or  alfect  their  modes  of 
procedure,  but  only  a  question  of  the  duty  of 
such  a  court,  when  its  ordinary  jurisdiction  as 
prescribed  by  local  laws  is  appropriate  to  the 
occasion  and  is  inv<^ed  in  conformity  with 
those  laws,  to  take  cognisance  of  an  action  to 
enforce  a  right  of  dvil  recovery  arising  under 
the  act  of  Congress  and  susceptible  of  adjadi- 
cation  according  to  the  prevailing  roles  <tf  pro- 
cedure.** 

[S]  It  is  agreed  that  the  federal  act  Insures 
uniformity  of  substantiTe  law  in  every  court 
and  in  every  state  in  which  an  action  there- 
under may  be  brought  Beed  v.  III.  Cent  B. 
Co.,  182  Ky.  456,  206  S.  W.  794 ;  Landrum  ▼. 
W.  &  A.  B.  Co.,  146  Oa.  88  (1),  90  S.  a  710. 
It  is  also  agreed  that,  when  an  act  of  Con- 
gress in  regard  to  a  subject  within  the  do- 
main of  Congress  creates  a  right  upon  con- 
dition, compliance  with  the  condition  ia  es- 
sential, and  that  the  state,  under  the  guise 
of  procedure,  cannot  take  away  or  affect  a 
substantive  right  created  by  Congress.  The 
application  of  state  rules  of  procedure  and 
practice,  under  the  peculiar  facts  of  this 
case,  wiU  result  In  some  inconvenience.  Nev- 
ertheless we  are  of  the  opinion  that  no  sub- 
stantive right  or  defense  und»  the  federal 
act  will  be  affected  by  a  proper  apidlcation 
of  the  rules  of  procedure  prevailing  in  this 
state;  We  are  dear,  however,  that  Congress 
not  only  did  not  attempt  to  regulate  matters 
of  procedure  in  the  state  court,  hot  that  it 
had  no  power  to  do  so.  Small  r.  Slocmnb, 
112  6a.  279,  87  S.  B.  481,  53  U  B.  A.  180,  8JL 
Am.  St.  Bep.  50;  and  see,  also,  Qa.  So.,  etc.. 
By*  Co.  V.  Smiley,  151  Ga.  — ,  108  &  E.  273. 

f4]  When  Congress  creates  a  right  and  con- 
f('!s  jurisdiction  on  the  courts  of  the  state 
to  enforce  the  right,  it  adopts  the  prevailing 
rules  of  procedure  in  the  state.  As  wae  held 
in  Mondou  v.  New  York,  etc,  H.  B.  Oo., 
supra: 

The  ^'systems  of  Jurisprudence  of  the  state  and 
of  the  United  States  together  form  one  system 
which  constitutes  the  law  of  the  land  for  the 
state.** 
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Nothing  directly  decided  In  Northern  Pac- 
ific Railway  Co.  r.  Maerkl,  108  Fed.  1,  117 
C.  C.  A.  237,  1b  contrary  to  the  concloslon 
here  reached. 

All  the  JuBtltes  concur. 


<27  Ga.  App.  440) 

BRYAN  LAND  &  TIMBER  CO.  et  al.  V. 

SOUTHERN  FERTILIZER  &  CHEM* 

ICAL   CO.    (No.    12152.) 

(Court  of  Appeals  of  Georgia,  DMslon  No.  2. 

Oct.  7,  1921.) 

(SyUahus  by  the  Court.) 

Appeal  and  error  ^S9\0Q2  —  Verdict  op  cos* 
flicting  evidenoe  not  reviewable. 

A  careful  examination  of  the  record  in 
this  case  discloses  no  error  of  law.  The  judge's 
charge,  when  considered  as  a  whole,  fully  elim- 
inates any  apparent  merit  in  any  exception 
thereto,  and  while  the  evidence  on  the  issues 
of  fact  is  in  conflict,  there  it  ample  eyidence 
to  support  the  verdict. 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  the  Southern  Fertilizer  &  Chem- 
ical Ck)mpany  against  the  Bryan  Land  & 
Timber  Company  and  another.  Judgment 
for  plaintiff,  and  defeodants  bring  error. 
Affirmed. 

Bryan  Land  &  Timber  Company,  as  prin- 
cipal, and  J.  R.  Paschall,  aa  indorser,  were 
sued  on  two  promissory  notes,  a  verdict  was 
rendered  against  them  for  the  full  amount 
of  the  notes,  and  their  motion  for  a  new 
trial  was  overruled.  On  the  trial  the  defend- 
ants assumed  the  burden  of  proof,  admitting 
that  the  plalntUf  was  entitled  to  recover 
the  amount  sued  for,  unless  certain  affirma- 
tive defenses  were  sustained.  One  of  these 
defenses  was  by  the  defendant  corporation, 
the  maker  of  the  notes.  It  set  up,  through 
the  president  and  treasurer  of  the  corpora- 
tion, that  the  notes  were  without  considera- 
tion, that  they  were  given  for  the  payment 
of  chemical  fertilizer  to  be  used  upon  the 
lands  of  the  defendant  coriwratioa  in  Bryan 
county,  and  that  the  fertiliser  was  not  mer- 
chantable and  reasonably  suited  to  the  uses 
intended,  in  that  it  was  worthless,  being  full 
of  injurious  and  deleterious  substaBces,  to 
wit,  rubber,  shoe  heels,  shoe  bottoms,  twenty- 
penny  nails,  and  similar  substances,  on  ac- 
count of  which  condition  the  fertilizer  was 
not  only  worthless,  but  the  defendcmt  corpo- 
ration was  greatly  damaged  in  attempting  to 
use  the  fertilizer;  the  damage  being  set  out 
fully  in  the  plea. 

Paschall,  In  his  answer,  adopts  as  his  own 
the  Bryan  Land  &  Timber  (Company's  plea 
of  failure  of  consideration,  and  in  his  plea 
sets  out  fully  and  at  great  length  the  dam- 


ages resulting  from  the  deleterious  character 
of  the  fertilizer  and  the  attempt  to  use  it 
on  the  land  of  the  principal.  He  says,  In 
addition  to  this  plea  and  on  account  of  the 
facts  set  out,  which  he  did  not  know  at  the 
time  when  he  signed  the  notes  as  indorser, 
that  his  risk  as  indorser  was  increased  be- 
yond that  contemplated,  when  he  indorsed 
the  notes,  and  therefore  he  was  discharged 
and  released  from  any  liability.  There  was 
evidence  to  support  both  the  plea  of  the  prin< 
cipal  defendant  and  that  of  the  indorser. 

Besides  denying  the  truth  of  the  defend* 
ants'  evidence,  the  plaintiff  by  voluminous 
testimony  sought  to  show  that  the  condition 
of  the  chemicals  was  fully  known  to  the 
defendant  corporation  at  the  time  of  mak< 
ing  and  delivering  the  notes,  and  contended 
that  the  giving  of  the  notes,  therefore,  con- 
stituted a  waiver  of  any  condition  complain- 
ed of.  The  plaintiff  further  set  up  that  this 
condition  was  brought  to  the  minds  of  the 
defendant  corporation's  officers,  or  some  of 
them,  by  the  agent  of  the  plaintiff,  and, 
after  ftdl  consultation  and  negotiations  an 
accord  and  satisfaction  was  effected  between 
the  plaintiff  and  the  defendant  corporation 
by  the  allowance  of  a  credit  on  the  notes 
of  an  amount  agreed  upon  to  cover  such 
condition,  and  the  acceptance  of  this  credit 
as  in  fuR  accord  and  satisfaction  of  the 
condition  of  the  chemical  fertilizer  and  the 
resulting  damages.  The  defendants  denied 
these  allegations,  and  there  was  much  evU 
dence  in  support  and  denial  of  them. 

Travis  &  Travis,  of  Savannah,  for  plain- 
tiffs in  error. 

Seabrook  &  Kennedy,  of  Savannah,  foi- 
defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as 
above).  The  charge  of  the  court  has  been 
carefully  read  and  considered,  and  the  writ- 
er of  this  opinion  expresses  the  view,  with- 
out reservation,  that  In  his  experience  he 
has  never  ccmsidered .  a  charge  that  more 
completely,  fully,  and  correctiy  set  out,  and 
more  clearly  and  distinctly  covered  all  the 
rules  of  law  applicable  to  the  evidence  in  the 
case,  than  that  delivered  by  the  learned 
judge  in  the  present  instance.  Many  objec- 
tions to  excerpts  from  the  charge  are,  made 
in  the  motion  for  a  new  trial,  but  a  careful 
examination  of  these  exceptions,  when  they 
are  conaideced  in  conection  with  the  entire 
charge,  shows  beyond  doubt,  not  only  that 
they  are  entirely  without  merit,  but  that 
the  charge  as  a  whole  fully  coxiformed  to 
the  law  claimed  to  be  applicable  to  the  facts 
by  the  plaintiff  in  error.  It  would  answer 
no  profitable  purpose  to  take  up  and  discuss 
each  of  these  exceptions.  We  therefore  con- 
clude that  no  error  of  law  was  committed, 
the  evidence  was  in  conflict  on  the  issues  of 
fact  involved,  and  this  court  \a  without  ju- 
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risdiction  to  set  aside  the  verdict,  whldi  is 
approved  by  the  trial  judge. 
Judgment  afl9rmed. 

JENKINS,  P.  J.,  and  fiTEPHENS,  J.,  con- 

cur. 


(27  Ga.  App.  4U) 

HEARN  V.  ROBERTS.  (No.  12415.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Oct.  6,  1921.) 

(Syllahus  by  the  Court,) 

1.  New  trial  «=:>108(l)— Not  arantod  for  now- 
ly  discovered  evidence  not  iilcely  to  chango 
tile  result. 

The  ground  of  the  motion  for  new  trial 
based  upon  what  is  alleged  to  be  newly  discov- 
ered evidence  consisting  of  the  contents  of 
certain  papers  is  without  merit  This  ground 
shows  that  the  evidence  is  not  "newly  discov- 
ered," for  it  appears  therefrom  that  for  some 
time  before  the  trial  the  movant's  counsel  knew 
of  the  existence  of  these  papers.  Besides, 
this  evidence  is  both  cumulative  and  impeach- 
ing, and  not  such  as  would  likely  cause  a  dif- 
ferent verdict  should  the  case  be  tried  over. 

2.  Appeal  and  error  €=»  1 005 (2)— Verdict  ap- 
proved by  trial  Judge  not  reviewable. 

There  is  evidence  to  authorize  the  verdict; 
and,  the  verdict  having  been  approved  by  the 
trial  Judge,  under  the  repeated  and  uniform  rul- 
ings of  this  court  and  of  the  Supreme  Court  a 
reviewing  court  is  powerless  to  interfere. 

Error  from  Superior  Court,  Bibb  County; 
Malcolm  D.  Jones,  Judge. 

Action  between  Paul  Heam  and  O.  A. 
Roberts.  Judgment  for  Roberts,  and  Heam 
brings  error.    Affirmed. 

R.  D.  Feagin,  of  Macon,  for  plaintiff  in  er- 
ror. 

BLOODWORTH,    J.    Judgment    affirmed. 
6R0TLES,  C.  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  452) 

O'CONNELL  V.  STODDARD. 

AMERICAN  SURETY  CO.  OF  N.  Y.  V. 

SAME. 

(Noa.  12366,  12367.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.) 

f Syllabus  by  iho  Court,) 
I.  Demurrers  properly  overruled. 

The  judgment  overruling  the  demurrers  to 
the  petition,  general  and  special,  was  correct. 


(Additional  Syllabus  hy  Editorial  Staff.) 

2.  Action  ^=:»38(  I )— Petition  held  not  demur, 
rable  for  misjoinder. 

In  action  against  building  contractor  and 
surety  on  his  bond  for  breaches  of  building 
contract,  the  petition,  although  alleging  repeat- 
ed fraudulent  acts  on  the  part  of  the  contractor 
in  obtaining  money  from  the  plaintiff  by  false 
affidavits,  and  its  appropriation  otherwise  than 
according  to  the  terms  of  the  contract,  was  not 
demurrable  for  misjoinder  of  causes  of  action, 
as  the  petition  as  a  whole  showed  that  it  was 
for  breach  of  contract,  and  the  fact  that  some 
of  the  transactions  complained  of  partook  oi 
the  nature  of  both  a  tort  and  contract  was  im- 
material, in  view  of  Civ.  Code  1910,  |  4407. 
as  to  election  to  waive  tort. 

3.  Principal  and  surety  ^=9152— Surety  may  be 
sued  with  principal. 

In  view  of  Civ.  Code  1910,  i  6529,  where 
building  contractor's  bond  was  joint  and  sev- 
eral, the  principal  and  the  surety  could  both 
have  been  sued  in  the  same  suit,  or  could  have 
been  sued  separately. 

4.  Parties  ^=995(2)— Plaintiff's  amendment,  to 
Join  party  entitled  to  proceeds  of  suit,  held 
proper. 

In  suit  against  building  contractor  and  sure- 
ty on  his  bond,  it  was  proper  for  plaintiff  owner 
to  amend  by  adding  as  plaintiff  the  name  of  a 
third  party,  on  the  ground  that  the  surety  bond 
had  been  assigned  to  her  by  the  owner  as  se- 
curity for  money  l>orrowed  from  her  to  make 
payments  on  the  building  contract,  and  for  an 
order  to  be  passed  allowing  the  case  to  proceed 
in  the  name  of  both  the  owner  individually  and 
of  the  owner  for  the  use  of  such  third  party, 
to  the  extent  of  her  interest  In  the  bond  as 
represented  by  her  advances. 

Error  from  Superior  Court,  Chatham 
County;   P.  W.  Meldrim,  Judge. 

Action  by  A.  H.  Stoddard  against  C.  S. 
O'Connell  and  the  American  Surety  Com- 
pany of  New  York.  Judgment  for  plaintiff, 
and  defendants  bring  separate  writs  of  er- 
ror.   Affirmed. 

Stoddard  sued  O'Connell,  as  principal,  and 
the  American  Surety  Company  of  New  York, 
as  surety,  on  a  building  contract,  and  spe- 
cifically alleged  many  breaches  of  it  The 
petition,  In  only  one  count,  contains  specifi- 
cations of  breaches  of  the  building  contract, 
and  the  whole  scheme  of  the  suit  is  to  re- 
cover damages  from  O'Connell  and  the  sure- 
ty company  for  these  various  breaches  on 
the  part  of  O'Connell,  in  connection  with  the 
construction  of  the  building  described  in  the 
contract.  The  petition  alleges  repeated 
fraudulent  acts  on  the  part  of  O'Conn^l  in 
obtaining  money  from  the  plaintiff  by  false 
affidavits,  and  its  appropriation  otherwise 
than  according  to  the  terms  of  the  contract. 
The  petition  was  originally  in  the  name  of 
Stoddard  alone  as  plaintiff.  Pending  the 
hearing  the  petition  was  amended  by   add- 
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ing  as  plaintiff  the  name  of  Mrs.  Mabel 
Leigh,  on  the  ground  that  the  surety  bond 
in  question  had  been  assigned  to  her  by 
Stoddard  as  security  for  a  large  amount  of 
money  which  he  had  borrowed  from  her  to 
make  payments  on  the  erection  of  the  build- 
ing as  described  in  the  building  contract 
made  with  O'Connell,  and  an  order  was 
I>as8ed  allowing  the  case  to  proceed  in  the 
name  of  both  Stoddard  individually  and 
Stoddard  for  the  use  of  Mrs.  Leigh  to  the 
extent  of  her  interest  in  the  bond  as  repre- 
sented by  her  advances^  The  defendants 
both  filed  demurrers,  general  and  special. 
The  trial  court  overruled  these  demfurrers, 
and  the  case  is  here  for  review  on  that  Judg- 
ment. Separate  writs  of  error  were  sued 
out,  and  both  present  for  the  consideration 
of  this  court  two  questions  arising  on  the 
judgment  overruling  the  demurrers:  First, 
It  is  Insisted  tnat  there  was  a  misjoinder  of 
parties  and  causes  of  action,  there  being 
.iolned  an  action  ex  delicto  against  O'Gonnell 
and  ex  contractu  against  the  surety  com- 
pany, O'Gonnell  being  directly  charged  in 
the  petition  with  misappropriation  of  the 
funds  intrusted  to  him  in  connection  with 
the  building  contract,  and  the  surety  com- 
pany being  charged  with  the  violation  of  its 
contract  as  surety  on  O'Connell's  bond  in 
connection  with  said  building;  second,  it  is 
Insisted  that  the  amendment  making  Mrs. 
Leigh  a  party  plaintiff  was  Itfproperly  al- 
lowed. 

Seabrook  &  Kennedy  and  Stephens,  Bar- 
row &  Heyward,  all  of  Savannah,  for  plain- 
tiffs in  error. 

Wm.  W.  Gordon,  of  Savannah,  for  defend- 
ant in  error. 


HILL,  J.     [1,2]  1.  There  was  no  misjoin- 
der of  causes  of  action.    The  allegations  of  the 
r)etition  showed  that  it  was  clearly  an  action 
for  damages  for  the  breach  of  the  contract 
It  may  be  that  the  transactions  complained 
of  partake,  some  of  them,  of  both  a  tort  and 
contract ;  but  this  Is  Immaterial.    Civil  Code 
(1910),  t  ^07.    The  allegations  in  the  peti- 
tion charging  the  wrongful  conversion  of  the 
money  which  had  been  intrusted  to  the  de- 
fendant by  the  plaintiff  do  not  necessarily 
make  the  cause  of  action  one  arising  ex 
delicto.     True,  the  wrongful  conversion  al- 
leged was  tortious  in  the  general  sense  that 
all  torts  are  wrong;   but  It  does  not  follow 
tliat  an  action  ex  contractu  Is  Joined  to  an 
action  in  tort  because  the  money  intrusted 
under  the  covenants  of  the  contract  has  been 
\i«rrongfully  converted   by   the  principal   de- 
fendant to  his  own  use.    These  are  simply 
means  by  which  the  contract  was  violated. 
Sut  an  action  setting  out  these  violations  is, 
nevertheless,  properly  construed  as  an  ac- 


tion ex  contractu  arising  from  the  breach  of 
the  covenants  of  the  contract 

[S]  2.  Neither  was  there  any  misjoinder 
of  parties.  The  bond  In  question,  made  by 
the  surety  company.  Is,  by  its  terms.  Joint 
and  several.  The  obligation  of  the  surety 
company  was  to  make  good  the  derelictions 
and  defaults  arising  from  the  building  con- 
tract; and  the  plaintiff  In  this  case  could 
have  suedt  In  the  same  suit,  both  the  prin- 
cipal and  surety,  or  he  could  have  sued  them 
separately.    Civil  Code  (1910),  (  5529. 

[4]  3.  The  amendment  making  Mrs.  Mabel 
Leigh  a  party  plaintiff,,  or  allowing  the  suit 
to  proceed  in  the  name  of  Stoddard  for  the 
use  of  Mrs.  Leigh,  was  proper  under  the  al- 
legations. The  surety  bond,  according  to  the 
allegations  of  the  petition,  had  been  assign- 
ed to  Mrs.  Leigh  by  Stoddard  to  protect  her 
for  advances  she  had  made  to  him  in  com- 
pleting the  building.  What  concern  Is  it  to 
the  debtor,  O'Connell,  whether  the  bond  has 
been  assigned,  or  whether  the  assignee  is 
made  a  party?  Stoddard  not  only  had  the 
right  to  sue  in  his  own  name,  but  also  had 
the  right,  under  the  allegations,  to  designate 
another  person  to  take  the  proceeds  of  the 
suit  Gilmore  v.  Bangs,  55  Ga.  403;  Rich- 
mond &  D.  B.  Co.  V.  Bedell,  88  Ga.  691,  15 
S.  E.  676;  Fidelity  Co.  v.  Nisbet,  119  Ga. 
316,  46  S.  E.  444;  Gate  City  Cotton  Mills 
V.  Cherokee  Mills,  128  Ga.  170,  57  S.  E.  320. 
It  is  therefore  the  opinion  of  this  court  that 
the  Judgment  of  the  lower  court,  overruling 
the  general  and  special  demurrers,  should 
be  affirmed. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STffiPHE>NS»  J., 
concur. 

(27  Ga.  App.  486) 

CITY     OF     EAST     POINT    V.    HENDRIX. 

(No.    12545.) 

(Court  of  Appeals  of  Georgia,  Division  No,  2. 

Oct  7,  1921.) 

(tiyUahus  by  the  Court.) 

i.  Municipal  oorporations  ^=9819(8)— EvMdBoe 
held  to  show  notioe  iiefore  suit. 

The  petition  contains  the  allegation  that 
"before  filing  this  suit  he  [petitioner]  filed  a 
petition  with  the  mayor  and  council  of  the 
dtj  of  East  Point,  asking  them  to  compensate 
him  for  his  said  injury  as  before  alleged,  but 
they  failed  and  refused  to  do  so."  The  evi- 
dence in  support  of  the  allegation  is  as  fol- 
lows: ''Before  filing  this  suit  I  filed  a  writ- 
ten petition  with  the  mayor  and  council  of 
East  Point  I  was  down  there  when  this  was 
read  to  the  mayor  and  council.  My  recollection 
is  that  it  was  about  three  months  before  I 
filed  this  suit  ♦  ♦  •  Col.  Clarke  [petition- 
er's attorney]  handed  that  notice  to  them. 
I  saw  him  hand  it  to  them.**  Held^  this  was 
sufficient  to  show  a  substantial  compliance  with 
section  910  of  the  Civil  Code  of  1910. 
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2.  Bridges  ^»S5— i3rldB#  hold  part  of  pobllo 
stroot. 

The  evidence  was  amply  snfficient  to  show 
that  the  bridge,  the  defectiye  condition  of 
which  canoed  the  plaintiff's  injury,  waa  a  part 
of  a  public  street  of  the  defendant  municipal- 
ity. It  had  been  used  by  the  public  for  years 
as  a  sidewalk,  and  had  been  repeatedly  worked, 
and  the  bridge  repaired  by  the  municipal  au- 
thorities. Mayor,  etc.,  of  Americus  ▼.  John- 
son, 2  Ga.  App.  378,  68  S.  B.  6ia- 

3.  Appeal  and  error  ^=» 1 004 (3)— Verdict  ean- 
not  be  aet  aside  as  excessive  unless  Infer* 
enoo  of  gross  mistake  or  undue  bias  Is  Jus- 
tiflod. 

The  amount  of  the  rerdict  is  large  and 
generous,  but  this  court  cannot  hold,  in  view 
of  the  evidence  and  its  approval  by  the  trial 
court,  that  it  is  "so  excessive  as  to  justify  the 
inference  of  gross  mistake  or  undue  bias." 
av.  CkMle  1910,  I  4899. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  George  L.  Bell,  Judge. 

Action  by  W.  B.  Hendrix  against  the  City 
of  East  Point.  Judgment  for  plaintiff,  and 
defaidant  brings  error.     Affirmed. 

Guy  Parker,  of  Atlanta,  for  plaintiff  in 
error. 

J.  Caleb  Clarke,  of  Atlanta,  for  defendant 
in  error. 


HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
'!ur. 

(27  Ga.  App.  468) 

W.  a  BRADLEY  &  QO.  v.  COCHRAN. 

(No.  12476.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.) 

(Byllahun  "by  the  Court,} 
Attaohment  ^S9 1 80— Attachment  lion  held  pri- 


or to  anreoorded  eonditlonal  sale  contraot. 

An  onrecorded  contract  retaining  title  in 
the  vendor  of  personal  property  nntQ  full  pay- 
ment of  the  purchase  money  is  not  good  as 
against  "the  interests  of  third  parties  acting 
in  good  faith  and  without  notice.''  Civ.  Gode 
1910,  i  3320.  It  therefore  follows  that  in  a 
contest  between  the  holder  of  an  unrecorded 
retention  of  title  note  and  a  creditor  of  its 
maker  under  a  lien  created  by  the  levy  of  an 
attachment.  Judgment  in  favor  of  the  latter 
was  properly  rendered;  and  the  judge  of  the 
superior  court  did  not  err  in  refusing  to  sanc- 
tion a  petition  for  a  writ  of  certiorari.  Civ. 
Code  1910,  {  8818  et  seq.;  Southern  Iron  &, 
Equipment  Co.  v.  Voyles,  138  Ga.  258  (4),  75 
S.  E.  248,  41  L.  R.  A.  (N.  S.)  875,  Ann.  Cas. 
1916D,  369;  North  v.  Goebel,  188  Ga.  789  (5) 
76  S.  E   4a 

Error  from  Superior  Court,  Murray  Oowi- 
ty;   M.  C.  Tarver,  Judge. 


Action  between  W.  8.  Bradley  ft  Ga  and 
A.  T.  Codiran.  Judgment  for  Cochran,  and 
Bradl^  ft  Co.  bring  error.    Affirmed. 

J.  Roy  McGinty,  of  CThatsworth,  Jesse  H. 
Sellers,  of  C^iro,  for  plaintiff  in  error. 

HILI^  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(27  Oa.  App.  415) 

SOUTHERN  COTTON  OIL  CO.  V.  WAU 
LACE.  (No.  12431.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Oct.  0,  1921.) 

(8yUahu9  ly  the  Court.) 

1.  Highwaya  <d=s>l92— Petltlea  aliegliif  lajary 
In  a  oollislon  due  to  dlsoharoe  of  steam  oa 
highway  held  to  state  oause  of  aotloB. 

The  petition  in  this  case  set  out  a  canse 
of  action,  and  the  court  properly  overmled 
the  demurrer  thereto. 

2.  Evldeaoe  held  satnoleat. 
The  evidence  authorised  the  verdict. 

Error  from  City  Ck>art  of  Waynesboro; 

Wm.  H.  Davis,  Judge. 

Action  by  A.  B.  Wallace,  Jr.,  against  the 
Southern  Cotton  Oil  Company  and  another. 
Judgment  for  plaintiff,  and  the  named  de- 
fendant brings  error.    Affirmed. 

H.  0.  Hatcber,  of  Waynesboro^  for  jAaln- 
tiff  in  error. . 

E.  v.  Heatb,  of  Waynesboro,  for  d^end- 
ant  in  error. 

BLOODWORTH,  J.  WaUace  sued  March- 
man  and  the  Southern  Cotton  Oil  Company 
for  damage  to  his  automobile^  alleging,  in 
part: 

That  the  plant  of  the  Southern  Cotton  00 
Ck>mpany,  at  Waynesboro,  was  situated  some 
distance   from   the  public  highway;   that  the 
corporation  had  "a  pipe  run  from  the  tramp- 
era  of  its  press  and  extending  a  distance  of 
some  100  yards  to  the  public  road,  the  ont- 
let  for  said  pipe  being  in  the  ditch  right  on 
the  side  of  the  road";  that  while  he  was  driv- 
ing his  antomohile  along  the  public  road  he 
was   forced  to  stop  his  car  "just  before  he 
reached  the  outlet  of  said  pipe,  on  account  of 
an  outburst  of  steam  from  said  pipe;  that  the 
steam  from  said  pipe  formed  a  dense  fog,  so 
dense  that  petitioner  could  not  see  ahead  of 
him   at  all;  that  petitioner,  being   unable  to 
see,  stopped  his  car  completely  as  an  extrsor- 
dinary  precaution;  that  plaintiff's  car  was  in 
the  middle  of  the  road;"  that  while  petition- 
er's car  "was  at  a  standstill,  waiting  for  the 
outburst  of  steam  to  get  out  of  the  way,  a 
two-ton  truck  owned  by  H.  B.  Marchman  end 
driven   by   his   employee,   Johnson,    who  was 
I  using  the  same  in  the  business  of  aald  Msrch- 
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man,  came  along  said  road  from  Waynesboro; 
that  the  said  Johnson  did  not  stop  the  track, 
but  came  right  on  through  the  fog,  although 
it  was  impossible  for  him  to  see  or  be  seen, 
and  his  truck  struck  the  car  of  petitioner  di- 
rectly in  the  front;  that  by  said  collision  all 
of  the  front  part  of  petitioner's  car  was  com- 
pletely ruined;*'  that  "the  use  of  said  pipe 
seriously  interfered  with  travel  on  said  road, 
endangered  the  safety  of  all  parties  using 
said  road,  and  amounted  to  gross  negligence 
on  the  part  of  said  defendant  company  in  op- 
erating its  plant;"  that  *'the  failure  of  John- 
son, the  driyer  of  H.  B.  Marchman's  truck, 
to  stop  his  said  truck  when  he  saw  the  out- 
burst of  steam  so  dense  he  could  not  see 
what  was  ahead  of  him,  amounted  to  gross 
negligence  on  the  part  of  said  Johnson  as  em- 
ployee of  H.  D.  Marchman." 

Petitioner  prayed  for  Judgment  tor  the 
amount  of  his  damages. 

The  defendant  demurred  to  the  petition, 
and  among  the  grounds  of  demurrer  were  the 
following: 

''(1)  Because  the  said  petition  sets  forth  no 
cause  of  action  against  this  defendant;  (2)  be- 
cause the  defendant  is  sued  jointly  with  H.  D. 
Marchman  in  said  cause,  when  the  facts  alleg- 
ed show  there  was  no  concert  of  action  be- 
tween defendant  and  said  Marchman  and  his 
servants,  but,  on  the  contrary,  shows  that 
the  acts  of  negligence  charged  against  defend- 
ant were  totally  disconnected  and  in  no  way 
related  to  each  other;  (8)  because  the  act  of 
negligence  charged  against  this  defendant  nei- 
ther naturally  produced  the  injury  to  plaintiff, 
nor  did  it  tend  naturally  to  produce  the  act 
or  damage  charged  against  his  codefendanL 


»» 


The  demurrer  was  overruled,  the  case  pro- 
ceded  to  trial,  and  the  trial  resulted  In  a  ver- 
dict for  the  plaintiff. 

[1]  1.  Under  the  ruling  in  Bonnet  ▼. 
Standard  Oil  Co.,  22  Ga.  App.  532,  06  S.  B. 
573,  the  petition  set  out  a  cause  of  action, 
and  the  court  properly  overruled  the  demur- 
er thereto. 

[2]  2.  The  motion  for  a  new  trial  contains 
no  allegation  that  in  the  trial  of  the  case  any 
error  of  law  was  committed;  there  is  suffi- 
cient evidence  to  support  the  verdict,  the 
Judge  who  tried  the  case  approved  their  find- 
ing, and  this  court  will  not  interf^e. 

Judgment  affirmed. 

BBOYLES,  C.  J.,  and  LUKE,  J.,  concur. 

(27  Oa.  App.  444)     ' 

HOGAN  V.  GILBERT.     (No.  12164.) 

C  Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7, 1921.) 

(ByUabus  ly  the  Court,) 

I.  Appeal  and  error  <8=>I06I  (3)— Overruling 
motion  for  nonsuit  is  harmless,  where  error 
l&ter  oared. 

"VThether  or  not  an  exception  to  the  over- 
ruling  of   a   motion   for  nonsnit,   based   upon 
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the  ground  that  there  was  a  fatal  variance  be- 
tv^een  the  allegata  and  probata,  in  that  the 
evidence  showed  that  the  contract  sued  upon 
was  made  with  a  partnership  rather  than  with 
the  individual  plaintiff,  is  such  an  exception 
as  can  be  considered  after  testimony  for  the 
defendant  was  introduced,  a  verdict  rendered 
against  the  defendant,  and  a  motion  for  new 
trial  made  which  presented  the  complaint  that 
the  verdict  was  contrary  to  the  evidence  and 
without  evidence  to  support  it  (as  to  which 
see  cases  cited  in  Gunn  v.  Wilson  Co.,  20  Ga. 
App.  14,  16,  17,  02  S.  E.  721,  and  see  Citizens^ 
Bank  v.  Shaw,  132  Ga.  771  (1),  773,  65  S.  B. 
81,  Glansier  v.  Boston  Naval  Stores  Co.,  132 
Ga.  649,  552,  64  S.  E.  547,  Findley  v.  Central 
of  Ga.  R.  Go.,  7  Ga.  App.  180,  66  S.  E.  485, 
and  cases  cited),  it  is  nevertheless  true  that, 
where  a  moton  for  nonsuit  is  overruled,  and 
the  defendant  thereafter  introduces  evidence 
by  which  the  deficiency  in  the  plaintiff's  testi- 
mony is  cured,  the  error,  if  any,  in  ovemillng 
the  motion  for  nonsuit,  la  also  cured.  Ga. 
Ry.  ft  Electric  Co.  v.  Reeves,  123  Ga.  697  (7), 
703,  51  a  E.  610;  Southern  R.  Co.  v.  Morri- 
son, 8  Ga.  App.  647  (2),  648,  70  S.  E.  91;  Ala. 
Construction  Co.  v.  Continental  Car  Co.,  131 
Ga.  865,  369,  62  S.  E.  160.  In  the  instant  case, 
whatever  uncertainty  might  have  existed  under 
the  plaintiffs  evidence  upon  the  question  as  tc 
whether  the  contract  with  the  defendant  waa 
made  with  the  plaintiff  alone,  as  alleged  in  the 
petition,  or  with  himself  and  his  brother,  wa<» 
clarified  by  the  defendant's  own  testimony  that 
the  contract  was  made  and  remained  solely 
with  the  plaintiff. 

2.  Brokers  (S=s>54,  63(1,  5)— Entitled  to  oom- 
mission  on  proourlng  wllltna  purchaser;  own> 
er's  refusal  to  oonsummate  deal  leaves  him 
liable  for  oommlssions;  tender  of  price  not 
generally  neoesaary  to  entitle  broker  to  com- 
mission when  owner  refuses  to  sell  to  pur- 
chaser procured. 

• 

It  is  the  general  rule  that  a  real  estate  bro- 
ker earns  his  commissions  when,  "during  the 
agency,  he  finds  a  purchaser,  ready,  able,  and 
willing  to  buy,  and  who  actually  offers  to  buy 
on  the  terms  stipulated  by  the  owner.*'  Civ. 
Code  1910,  §  3587;  Smith  v.  Tatum,  140  Ga. 
719,  79  S.  E.  775;  McMath  Plantation  Co.  v. 
Allison,  107  S.  E.  420.  Still  the  owner  may, 
by  the  express  terms  of  his  agreement  with 
the  broker,  limit  his  liability  by  specifically 
providing  that  the  commissions  shall  become 
earned,'  due,  and  payable  only  as  the  purchase 
price  shall  be  actually  paid.  Such  a  provision 
would  not,  however,  affect  the  broker's  righfs 
to  commissions  in  a  case  where,  during  the 
agency,  he  finds  a  purchaser,  ready,  able,  and 
willing  to  buy,  and  who  actually  offers  to  buy, 
on  the  terms  stipulated,  but  where  the  owner 
himself  refuses  to  consummate  the  trade.  Fenn 
V.  Ware,  100  Ga.  563(1),  28  S.  E.  238;  Gir- 
ardeau V.  Gibson,  122  Ga.  313,  314,  50  S.  E. 
91.  In  such  a  case,  where  the  owner,  without 
legal  excuse,  refuses  to  effectuate  the  sale,  he 
becomes  liable  for  the  commissions;  and  after 
such  a  refusal  it  is  generally  not  necessary 
that  the  proposed  purchaser  shall  have  made 
to  the  owner  an  actual  tender  of  the  pur:hase- 
price.  Smith  v.  Tatum,  supra;  Winer  v. 
Floumoy  Realty  Co..   307  S.  E.  .^f>sn). 
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3.  Evidence  ^==»589^Party's  evidence  construed 
against  lilm. 

"  The  testimony  of  a  party  who  offers  him- 
self as  a  witness  in  his  own  behalf  is  to  be  con- 
strued most  strongly  against  him,  when  it  is 
self-contradicfory,  vague,  or  equivocal.'  And 
unless  there  be  other  evidence  tending  to  es- 
tablish his  right  to  recover,  he  is  not  entitled 
to  a  finding  in  his  favor,  if  that  version  of  his 
testimony  the  most  unfavorable  to  him  shows 
that  the  verdict  should  be  against  him.' " 
Steele  v.  Central  of  Ga.  R.  Co.,  123  Ga.  237 
(1),  51  S.  E.  438;  Southern  Ry.  Go.  v.  Hobbs, 
121  Ga.  428(1),  49  S.  E.  294;  City  of  Thom- 
asville  v.  Crowell,  22  Ga.  App.  883,  384  (1,  b), 
96  S.  E.  385.  While  the  first  portion  of  the 
defendant's  testimony  might  be  taken  as  indi- 
cating that  he  had  a  right  to  refuse  to  con- 
summate the  contract  of  sale  with  the  vendee, 
for  the  reason  that  the  vendee  failed  to  comply 
with  the  agreed  terms  by  making  the  cash  pay- 
ment required  by  the  agreement  procured  by 
the  broker  and  accepted  in  writing  by  the  own- 
er, yet  in  another  part  of  his  testimony  he 
clearly  admits  that  such  was  not  the  case,  but 
states  that  the  vendee  offered  to  make  full  com- 
pliance with  such  obligation  within  the  time  con- 
templated. Testing  the  defendant's  evidence 
by  the  rule  stated,  he  failed  to  sustain  his  de- 
fense in  justification  of  his  refusal  to  sell,  and 
the  court  did  not  err  in  directing  a  verdict  for 
the  plaintiff. 

Error  from  Superior  Court,  Laurens  Coun- 
ty ;  J.  L.  Kent,  Judge. 

Action  by  J.  W.  Gilbert  against  J.  A.  Ho- 
gan.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  S.  Adams  &  R.  Earl  Camp,  of  Dublin, 
and  Hlnes,  Hardwick  &  Jordan,  of  Atlanta, 
for  plaintiff  in  error. 

W.  C.  Davis,  of  Dublin,  for  defendant  in 
error. 

JIEDNinNS,  P.  J.  The  plaintUT,  a  real 
estate  broker,  sued  the  owner  of  certain  land 
for  commissions  on  account  of  having  pro- 
duced a  purchaser  ready,  able,  and  willing; 
to  buy  the  property  listed,  on  the  terms 
offered  by  the  owner.  The  petition  alleged 
that  the  contract  for  comknissions  was  with 
the  plaintiff.  The  defendant  moved  for  a 
nonsuit,  on  the  ground  of  a  variance  between 
plaintifTs  testimony  and  his  petition,  because 
the  plaintiff  testified  that,  after  the  original 
employment  of  himself,  he  stated  to  the  de- 
fendant that  he  would  need  his  brother  to 
assist  in  making  a  sale  and  wanted  the  broth- 
er to  share  in  the  commission,  and  that  the 
defendant  was  to  pay  them  5  per  cent  After 
the  court  had  overruled  the  motion  the  de- 
fendant testified  that  he  had  the  trade  with 
the  plaintiff,  and  the  plaintiff  "was  to  pay 
him  5  per  cent,  commission  on  the  sale,"  that 
he  made  the  contract  with  plaintiff  to  sell  this 
land,  that  all  the  plaintiff  did  was  afterwards 
to  come  to   him  and  ask   him   "something 


I  about  his  brother  helping  him"  (plaintiff), 
tnat  defendant  replied  that  "as  far  as  he  [de- 
fendant] was  concerned,"  he  "didn't  care 
who"  the  plaintiff  "got  to  help  him  sell  the 
land,"  and  that  this  was  all  that  was  said. 

[1-3]  The  evidence  was  undisputed  that  the 
defendant  refused  to  execute  the  contract 
of  sale.  The  sole  issue  was  whether  or  not 
he  was  Justified  in  such  refusal  on  account 
of  any  noncompliance  by  the  purchaser  with 
the  terms  of  the  contract  The  inrelimlnary 
written  agreement  for  a  purchase  and  sale, 
as  si^ed  by  the  owner  and  the  purchaser 
procured  by  the  broker,  fails  to  state  specif- 
ically when  the  actual  contract  of  sale 
should  be  entered  upon,  the  bond  and  pur- 
chase-money notes  should  be  delivered,  and 
the  full  first  payment  should  be  m^ade.  The 
written  contract  executed  August  18,  1919. 
simply  provided  that  the  purdiaser  should 
pay  $15,000  cash,  give  a  note  of  $2,500  prin- 
cipal, due  January  1,  1921,  and  14  notes  of 
$5,000  each,  payable  from  January  1,  1922, 
to  January  1,  1935,  with  8  per  cent  interest 
to  be  paid  yearly,  acknowledged  the  receipt 
of  $2,000  earnest  money,  and  provided  that 
possession  should  change  January  1,  1920. 
The  defendant  in  his  plea  set  up  that  the  pur- 
chaser having  failed  to  make  the  $15,000  cash 
payment  and  deliver  the  notes  stated,  he  on 
October  20,  1919,  notified  the  purchaser  by 
letter  that  such  terms  must  be  performed  by 
October  29,  1919,  giving  him  7  days  to  meet 
such  conditions,  whidh  was  a  reasonable 
time,  60  days  having  previously  passed  since 
the  contract,  and  that  the  purchaser  wholly 
failed  to  perform  within  that  period.  The 
defendant  introduced  this  letter,  and  testi- 
fied: 

"I  agreed  to  accept  the  $2,000,  and  give  Job- 
son  80  days  in  whidi  to  examine  the  title  to  the 
land,  and  the  matter  went  on,  and  he  never  did 
say  whether  he  approved  of  the  title  or  not  I 
never  did  agree  for  him  to  pay  $2,000,  and  irive 
him  until  January  1st  on  the  $13,000.  I  just 
merely  extended  him  the  80  days  in  which  to 
examine  the  titles  to  the  place,  and  he  was  to 
let  me  know  if  he  approved  the  title  to  the  land, 
and  he  never  did  let  me  know.  In  this  contract 
it  is  stipulated  that  $15,000  was  to  be  paid 
cash;  he  did  not  pay  me  that  much  cash  in  ac* 
cordance  with  the  contract" 

As  already  stated,  the  preliminary  written 
agreemient  between  the  defendant  and  the 
purchaser  procured  by  the  broker  did  not 
provide  as  to  the  time  when  the  terms  of  pur- 
chase should  be  performed  by  the  purchaser. 
However,  the  defendant  immediat^y  f611ow- 
Ing  his  evidence  Just  quoted,  and  in  his  own 
direct  examination,  admitted: 

''This  contract  that  was  signed  does  not  speak 
the  truth;  $15,000  was  not  to  be  paid  cash; 
only  $2,000  was  to  be  paid  cash,  and  $13,000 
was  to  be  paid  on  January  Ist  thereafter." 
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There  was  no  contradiction  of  the  testi- 
mony of  the  purchaser  that  he  had  tendered 
to  the  defendant  the  full  cash  amount  due, 
and  the  agreed  bond  and  notes  before  Janu- 
ary 1,  1920.  And  the  defendant  further  ad- 
mitted that  the  purchaser  "tendered  me  some 
money  and  notes  and  bond  for  title;  I  don't 
know  how  much  money  he  had ;  this  was  on 
December  8th." 

It  Is  not  necessary  to  add  anything  further 
to  the  headnotes. 

Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(27  Ga.  App.  435) 

FOLDS  V.  NEW  YORK  LIFE  INS.  CO. 

(No.   12130.) 

(Court  of  Appeals   of   Qeorgia,  Division  No. 

2.    Oct  7,  1921.) 

(Syllahus  hy  the  Court,) 

I.  Insurance  <@=»I36(I,2,4),  141(3)— Require- 
Rients  as  to  delivery  of  policy  and  waiver 
of  delivery  stated;  recitals  held  not  to  ore- 
ate  presumption  first  premium  had  been  paid, 
WhUe  actual  delivery  of  the  policy  is  not 
essential   to   the    validity   of   a   consummated 
contract  of  life  insurance,  unless  by  the  terms 
of  the  agreement  it  be  expressly  so  required, 
and    while   it  is    true   that,    even   where    the 
ai^reement  requires  delivery  of  the  policy  as 
a  condition  precedent  to  liability,  still,  if  the 
contract  has  been  otherwise  fully  consummat- 
ed, the  receiving  of  the  policy  from  the  com- 
pany by  its  agent,  for  unconditional  delivery 
to  the  applicant,  will  be  taken  as  equivalent  to 
delivery  to  the  latter,  and  while  it  is  true  that, 
even  though  the  agreement  may  require  that 
the  delivery  of  the  policy  shall  be  made  while 
the  applicant  is  in  good  health,  it  still  remains 
the  rule  that,  where  the  contract  has  been  oth- 
erwise fully  consummated  and  the  agent  thus 
receives  the  policy  from  the  company  for  un- 
conditional   delivery    while   the    applicant    re- 
mains  in   good  health,   the   contract,   in   that 
event  and  under  such  circumstances,  will  be 
treated  as  delivered  and  as  binding  (New  York 
Ltife   Insurance   Go.  v.  Babcock,  .IM  Ga.  67, 
30  S.  B.  273,  42  L.  B.  A.  88,  e9  Am.  St  Bep. 
134),    and   even   though   it   might   seem    that, 
where  the  agent  has  received  from  his  com- 
pany an  otherwise  consummated  contract  for 
unconditional  delivery,  save  only  that  the  oc- 
cupation and  condition  of  health  of  the  appli- 
cant   should   have    remained   the    same   since 
examination,  and  the   agent  negligently  fails 
and    refuses  to  comply  with  such  positive  in- 
stroctions,  although  at  the  time  of  its  receipt 
by   him  the  health  and  occupation  of  the  ap- 
plicant  had   not    changed,    the    policy    should 
be    held  to  have  been  delivered  and  the  con- 
tract  held  binding  under  the  principle  which 
treats  as  done  that  which  ought  to  have  been 
done,  yet,  where  the  application  for  a  policy 
of    life   insurance   and   the    policy   itself   both 
provide  that  the  insurance  shall  not  take  ef-    Co.  v.  Jones,  14  Ga.  App.  647  [3],  82  S.  B. 


feet  unless  the  first  premium  Is  paid  and  the 
policy  is  delivered  to  and  received  by  the  ap- 
plicant during  his  lifetime  and  while  in  good 
health,  and  that  only  certain  named  officers  of 
the  company  can  make,  modify,  or  discharge 
contracts  or  waive  any  of  the  company's  rights 
or  requirements,  and  that  none  of  these  acts 
can  be  done  by  the  agent  taking  the  applica- 
tion, and  where  the  policy  is  forwarded  by 
the  company  to  the  agent,  not  for  uncondition- 
al delivery  to  the  applicant,  but,  under  its 
written  instruction  to  its  agent,  "for  delivery 
and  collection  of  premium,  provided  there  has 
been  no  change  in  the  occupation  or  condition 
of  health  since  examination,"  and  "under  no 
circumstances  are  you  to  mail  or  deliver  any 
policies  on  which  requirements  are  called  for 
nntil  all  such  requirements  have  been  fully 
complied  with,"  such  transmission  of  the  poli- 
cy to  the  agent,  with  such  conditional  and  lim- 
ited authority  for  delivery  to  the  applicant,  is 
not  tantamount  to  a  delivery  to  the  latter, 
where  it  also  appears  that  the  applicant  was 
not  in  good  health  when  the  policy  was  so  re- 
ceived by  the  agent  or  at  any  subsequent  time; 
nor  do  recitals  contained  in  such  an  undeliv- 
ered policy  create  a  presumption  that  the  first 
premium  has  been  paid.  Beese  v.  Fidelity 
Mutual  Life  Ass'n,  111  Qa.  482,  36  S.  B.  637; 
Clark  V.  Mutual  Life  Ins.  Co.,  129  Ga.  571, 
50  S.  B.  283;  Brown  v.  Mutual  Benefit  Life 
Ins.  Co.,  131  Ga,  38,  61  S.  E.  1123;  WiUiams 
V.  Empire  Life  Ins.  Co.,  146  Ga.  246,  91  S.  B. 
44;  Beliance  Life  Ins.  Co.  v.  Hlghtower,  148 
Ga.  843,  98  S.  B.  469;  McKenzie  v.  North- 
western Mutual  Life  Ins.  Co.,  26  Ga.  App. 
225,  105  S.  B.  720. 

2.  Evidence  ^=s>244(l3),  317(1)— Insurance 
^=>668 (3)— Hearsay  oonversation  Inadmissi- 
ble; Insurance  company  not  bound  by  agent's 
declarations  while  not  acting  on  behalf  of 
his  principal;  applicant's  good  health  at  time 
of  policy  delivery  held  for  the  court. 

The  evidence  in  this  case  cannot  be  held 
to  establish  the  fact  that  the  policy  was  in 
any  wise  delivered  by  the  agent  to  the  appli- 
cant. The  excluded  letter  from  the  agent  to 
his  company,  even  had  it  been  otherwise  ad- 
missible, was  without  probative  value.  The 
court  properly  excluded  as  hearsay  the  testi- 
mony of  the  plaintiff,  whereby  it  was  sought  to 
put  in  evidence  certain  conversations  with  the 
agent.  Nor  could  such  declarations  of  the 
agent  be  held  to  bind  the  company,  since  they 
were  made  after  the  death  of  the  applicant 
and  not  while  acting  on  behalf  of  his  princi- 
pal nor  within  the  scope  of  his  agency.  More- 
over, under  the  undisputed  facts  and  circum- 
stances disclosed,  it  is  immaterial  whether 
there  had  been  a  delivery  of  the  policy  by  the 
agent  to  the  applicant  WhUe  it  is  ordinarily 
true  that  any  question  as  to  whether  or  not 
the  plaintiff  was  in  good  health  at  the  time  a 
policy  was  delivered  should  be  left  for  deter- 
mination by  the  jury  (Few  v.  Supreme  Lodge 
Knighto  of  Pythias,  186  Ga.  181  [8],  71  S.  E. 
130),  yet,  where  all  the  testimony  relating 
thereto  excludes  every  reasonable  hypothesis 
but  one,  the  question  becomes  one  of  law  for 
adjudication  by  the  court    (Empire  Life  Ins. 


^s»For  other  casee  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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62;  Life  Ins.  Go.  of  Va.  ▼.  Pate,  23iGa.  App. 
232  [3],  235,  97  S.  E.  874;  Mutual  Life  Ins. 
•Co.  ▼.  Bolton,  22  Ga.  App.  566  [2],  570,  96  S. 
fl.  442). 

Error  from  Superior  Coort,  Jasper  County; 
Jas.  B.   Park,  Judge. 

Action  by  Annie  Folds,  administratrix, 
against  the  New  York  Life  Insurance  Com- 
pany. Judgment  for  defendant  and  plain- 
tiff brings  error.     Affirmed. 

Mrs.  Annie  Folds,  as  administratrix,  sued 
the  New  lork  Life  Insurance  Company  on 
an  insurance  policy  upon  the  life  of  her  de- 
ceased husband.  The  application  for  insur- 
ance, which  was  made  a  part  of  the  policy, 
provided: 

"That  the  insurance  hereby  applied  for  shall 
not  take  effect  unless  the  first  premium  is  paid 
and  the  policy  is  deliyered  to  and  received  by 
me  daring  my  lifetime  and  good  health,'*  and 
*'that  only  the  president,  a  vice  president,  a 
second  vice  president,  a  secretary,  or  the  treas- 
urer of  the  company  can  make,  modify,  or  dis- 
charge contracts,  or  waive  any  of  the  com- 
pany's rights  or  requirements,  and  that  none 
of  these  acts  can  be  done  by  the  agent  taking 
this  application." 

The  policy  contained  also  the  following 
provisions: 

"The  policy  and  the  application  therefor, 
copy  of  which  is  attached  hereto,  constitute 
the  entire  contract  ♦  ♦  ♦  No  agent  is  au- 
thorized to  waive  forfeitures  or  to  make,  mod- 
ify, or  discharge  contracts,  or  to  extend  the 
timjft  for  paying  a  premium.** 

From  the  plaintifiTs  evidence  it  appears 
that  the  policy  was  written  up  and  dated 
December  2S,  1918,  and,  after  being  forward- 
ed from  the  home  office  in  New  York  to  the 
Atlanta  office  of  the  company  it  was  mailed 
on  January  2,  1919,  to  the  company's  agent 
who  had  solicited  the  policy,  H.  6.  Smith, 
jNewbom,  Ga.  The  policy  as  forwarded  to 
this  agent  was  accompanied  by  a  letter  to 
him,  stating  that  it  was  sent  "for  delivery 
and  collection  of  premium,  provided  there 
has  been  no  change  in  the  occupation  or 
condition  of  health  since  examinatilon,"  and 
that  "under  no  circumstances  are  you  to 
mail  or  deliver  any  policies  on  which  require- 
ments are  called  for  until  all  such  require- 
ments have  been  fully  complied  with."  On 
the  trial  the  plaintiff  testified: 

"He  was  taken  sick  on  Sunday,  the  29th  day 
of  December.  He  took  his  bed  that  day— 
stayed  in  bed  some.  His  physical  symptoms 
were  that  he  had  a  cold.  I  don't  know  about 
fever;  I  didn't  have  any  thermometer  to  tell; 
he  wasn't  any  too  hot.  He  went  to  bed  on 
Sunday  and  I  called  Dr.  Wilson.  He  pre- 
scribed for  him.  The  prescription  was  qui- 
nine and  soda.  That  is  all.  He  said  he  thought 
he  had  influenza.  He  passed  a  very  good  night 
Sunday  night.  Not  any  opiates  or  anesthetics 
at  all  were  given  him.  Dr.  Wilson  came  on 
Monday;  he  made  one  visit  Monday.    He  was  in 


bed  part  of  the  time  Tuesday.  He  mad».  one 
visit  Tuesday.  He  didn't  leave  any  more  med- 
icine Tuesday.  He  came  Wednesday.  Mr. 
Folds  was  sitting  up  by  the  fire  when  he  came. 
He  did  not  prescribe  anything  for  him  Wed- 
nesday. He  came  Thursday  night  Mr.  Folds 
had  gotten  a  little  worse  *  Thursday  night.  1 
don't  remember  whether  he  was  in  bed  when 
the  doctor  got  there  Thursday  night.  The 
doctor  called  Friday  also,  and  he  continued  to 
get  worse.  He  died  Saturday,  the  4th  of  Jan- 
uary. He  was  buried  on  Sunday.  From  the 
29th  of  December,  1918,  until  the  4th  day  of 
January,  1919,  he  was  confined  to  his  house. 
didn't  attend  to  any  business— he  stayed  around 
home.  I  said  he  died  of  pneumonia.  I  don't 
know  whether  the  infiuenza  went  into  pneu- 
monia or  not.  I  have  nursed  pneumonia. 
My  husband's  case  waa  similar  to  this— similar 
symptoms." 

It  appears  that  the  policy  remained  In  the 
hands  of  the  company's  agent,  who  after- 
wards became  temporary  administrator  of 
the  applicant's  estate;  that  after  the  death 
of  the  applicant  the  agent,  while  temporary 
administrator,  exhibited  to  the  plaintiff  at 
her  home  certain  papers  that  the  deceased 
had  in  the  bank  of  which  the  agent  was 
cashier,  among  which  was  the  policy  in 
question.  The  plaintiff  testified  that  after 
looking  at  the  papers  she  requested  Smith  to 
keep  them  for  her,  and  that  the  poUcy  re- 
mained in  his  possession  until  afterwards 
returned  by  him  to  the  company. 

On  the  trial  the  policy  was  prodaoed  by 
the  company  under  a  notice  given  to  it  by 
the  plaintiff.  Other  than  the  recital  in  the 
policy  there  was  no  evidence  that  the  first 
premium  had  ever  been  paid.  The  plaintftfT 
offered  in  evidence  a  letter  from  the  agent 
Smith  to  the  defendant,  addressed  to  its  office 
in  Atlanta,  and  dated  February  4, 1919,  stat- 
ing that  on  account  of  his  having  been  ap- 
pointed temporary  administrator  of  Folds' 
estate,  his  (Smith's)  attorney  would  not  con- 
sent to  his  return  of  the  poUcy  aued  on.  The 
letter  was  offered  for  the  purpose  of  show^- 
ing  that  Smith  had  received  and  delivered 
the  policy  to  the  applicant  This  letter,  on 
objection,  was  excluded  by  the  court  nie 
court  excluded  also  certain  testimony  of  J. 
O.  Stanton,  a  witness  for  plaintiff,  as  fol- 
lows: 

**l  asked  him  whether  the  policy  had  come, 
and  be  said  he  had  it-the  policy  on  WUl 
Folds'  life— he  told  me  it  had  come.  He 
didn't  say  how  mach.  Ha  said  he  had  it  and 
hadn't  delivered  it  He  said  Mr.  Folds  had 
a  box  at  the  bank.  He  didn't  state  anytliins 
else.  He  said  he  had  the  p<^cy,  and  Mr. 
Folds  had  a  box  in  his  bank.  I  had  not  seen 
Mr.  Folds— I  just  heard  he  was  sick." 

The  following  testimony  of  the  plaintiff 
was  also  excluded: 

^Idr.  Smith  said  he  wanted  to  see  me  about 
being  administrator.  I  told  him  I  would  liko 
to  get  him  to  help  me  for  a  while— I  wasn't 
able  to  set  after  anything  myself.     Nothing 
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was  Mid  about  Ite  being  necessary  to  look  aft- 
er the  matter  promptly  and  right  away.  He 
said  he  had  been  told  by  several  to  get  the 
place  as  temporary  administrator  if  he  could. 
He  came  to  see  me  again.  I  asked  him  to  car- 
ry these  papers  back  and  put  them  in  the 
bank.  He  said  this  policy  had  been  there  sev- 
eral days.  He  did  not  say  whether  W.  J. 
Folds  had  ever  seen  it.  He  said  W.  J.  Folds 
told  him  just  to  keep  this  policy  up  there  with 
his  other  papers  as  he  had  always  done.  Mr. 
Smith  said  when  he  received  it  he  put  it  with 
his  other  papers  in  the  bank.  When  he  came 
to  my  house,  he  had  it  all  together  in  one 
bundle." 

■  ■ 

At  the  conclusion  of  the  evidence  introduo* 
ed  by  the  plaintiff  the  court  granted  a  mo- 
tion for  nonsuit. 

It  Is  not  necessary  to  add  anything  further 
to  what  is  said  In  the  headnotes. 

l>oyle  Campbell,  of  Montlcello,  and  Hall, 
Grice  ft  Bloch,  of  Macon,  for  plaintiff  In 
error. 

Bryan  ft  Mlddlebrooks,  of  Atlanta,  and 
Greene  F.  Johnson,  of  Monticello,  for  defend- 
ant In  error. 

JB2NKINS,  P.  J.    Judgment  affirmed. 
STEPHENS  and  HILIr,  JJ.,  concur. 


(108  S.B.) 

4.  Trial  «=»253(4)  — Instruotion  omitting  ele- 
ment of  comparative  negligence  held  properly 
refused. 

Even  if  decedent  was  negligent  in  approach- 
ing the  railroad  crossing  at  which  he  was  kill- 
ed, yet,  there  being  also  evidence  that  those  in 
charge  of  the  train  were  also  negligent  in  ap- 
proaching the  crossing,  from  which  evidence 
the  jury  might  well  have  found  that  defend- 
ant's negligence  exceeded  that  of  decedent,  an 
instrnction  omitting  the  question  of  compara- 
tive negligence  was  properly  refused. 


Error  from  Superior  Court,  Walker  Coun- 
ty; Moses  Wright,  Judge. 

Action  by  Nancy  Neely  against  the  Tennes- 
see, Alabama  ft  Georgia  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Affirmed. 

See,  also,  108  S.  B.  177. 

S.  B.  Smith,  of  Chattanooga,  Tenn.,  and 
Shattuck  &  Shattuck,  of  La  Fayette,  for 
plaintiff  In  error. 

Rosser  &  Shaw,  of  La  Fayette,  for  defend- 
ant In  error. 


(27  Oa.  App.  491) 

TENNESSEE,  A.  &  G.  R.  Co.  v.  NEELY. 

(No.  12563.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  2. 

Oct.  7,  1921.) 

(SyUahuB  by  the  O&urt.) 

1.  Appeal  and  error  ^s» 1 097 (I)— Previous  de- 
cision of  Supreme  Court  on  praotloally  same 
reoord  controlling. 

This  case  is  fully  controlled  by  the  dedsicm 
of  the  Supreme  Court  when  it  was  before  that 
court  on  substantially  the  same  record,  and 
no  error  appears  in  the  last  trial. 

(Addiiionai  Sffttobus  hp  the  Bdiiarial  8Uff.) 

2.  Rallroaite  ^s»327( I)— Failure  to  stop,  look, 
and  listen  does  not  establish  negligence. 

It  is  not  the  rule  that  it  constitutes  negli- 
gence in  one  approaching  a  railroad  crossing 
to  fail  to  stop,  look,  and  listen  before  cross- 
ing. 

3.  Trial  <@=9 1 94(1 7)— Generally  court  cannot 
Instruct  as  to  what  constitutes  negligence  at 
crossing. 

The  question  of  negligence  of  one  injured 
crossing  a  railroad  track  is  for  the  jury,  and, 


HILL,  J.  [1]  This  case  was  before  the 
Supreme  Court  on  substantially  the  same 
I  record  as  in  the  present  case.  The  only  two 
points  involved  In  the  case  then  are  the  only 
two  points  Involved  now.  Those  two  points 
are,  first,  whether  the  plaintiff  was  the  law- 
ful wife  of  the  decedent,  and  was  therefore 
entitled  to  bring  the  suit  for  his  homicide 
by  the  defendant  railroad  company,  and, 
secondly,  whether  the  decedent,  at  the  time 
he  was  killed  by  the  railroad  company,  was 
himself  guilty  of  such  negligence  as  would 
prevent  his  widow  from  recovering  damages 
for  his  death.  The  Supreme  Court,  In  Neely 
V.  Tennessee,  Georgia  &  Alabama  Railroad 
Company,  145  Oa.  363,  89  S.  EX  325,  L.  K.  A. 
1916F,  819,  decided  the  two  points  in  ques- 
tion as  follows: 

First.  "Upon  the  whole,  the  evidence  on  be- 
half of  the  plaintiflP  made  out  a  prima  facie 
case  that  she  was  married  to  the  decedent  and 
remained  his  wife  until  his  death,  although 
under  a  misapprehension  and  under  advice  of 
counsel,  she  had  married  a  second  time  be- 
fore that  event.  As  against  this,  the  mere 
bald  proof  of  a  marriage  in  Alabama  to  an- 
other woman  and  of  living  with  her  in  Georgia 
at  the  time  when  his  death  occurred  would 
not  be  sufficiently  conclusive  to  show  that  the 
first  marriage  had  been  dissolved,  and  that  the 
plaintiff  was  not  the  widow  of  the  decedent, 
or  to  authorize  the  judge  to  direct  a  verdict  in 
favor  of  the  defendant  railway  company  on 
that  ground." 

On  the  present  trial,  as  disclosed  by  the 
record,  there  was  no  difference  In  the  evl- 


—  ^ — ..^0    M    « .»■■» w.»»»    ••■•>»    «a    k.wi     vuo    jutjf    SHU,  —     ^ 

unless  his  acts  constitute  negligence  per  se, '  ^^^^  on  the  subject  of  the  plaintiff  being  the 


the  court  cannot  instruct  as  to  what  facts  wbuld 
constitute  negligence. 


lawful  widow  of  the  decedent,  and  the  trial 
Judge  substantially  charged  the  law  decided 
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in  the  case  by  the  Supreme  Court  on  that 
point. 

On  the  second  point  the  Supreme  Ck>urt 
held: 


««i 


'If  the  plaintiff  made  out  a  prima  fade  case 
Bhowing  she  was  the  widow  of  the  decedent, 
there  was  sufficient  evidence  on  the  subject  of 
negligence  and  liability  to  authorize  the  submis- 
sion of  the  case  to  the  jury.  It  follows  that 
the  direction  of  a  verdict  in  favor  of  the  de- 
fendant was  error." 

In  the  present  trial,  as  disclosed  in  the 
record,  the  evidence  on  the  question  of  neg- 
ligence and  liability  was  substantially,  If  not 
identically,  the  same,  and  in  the  absence  of 
any  error  of  the  trial  judge  in  the  conduct 
of  the  trial,  if,  in  the  opinion  of  the  Supreme 
Court,  the  evidence  was  sufficient  on  the  sub- 
ject of  negligence  and  liability  to  authorize 
the  submission  of  the  case  to  the  jury,  it 
follows  that  a  verdict  on  practically  the 
same  evidence  would  be  8upi>orted. 

We  have  examined  the  grounds  of  the 
motion  for  a  new  trial  as  amended,  and  we 
find  none  of  them  are  meritorious.  The  law 
as  specifically  decided  by  the  Supreme  Court 
in  this  case,  on  the  subject  of  the  plaintiCC 
being  tbe  lawful  widow  of  the  decedent,  was 
given  in  charge,  and  the  principles  of  law 
that  have  been  well  settled  by  repeated  de- 
cisions of  this  court  and  the  Supreme  Court 
on  the  subject  of  negligence  and  liability, 
applicable  to  the  facts,  were  also  submitted 
to  the  jury.  The  failure  to  give  the  follow- 
ing instructions  requested  was  not  erroneous 
according  to  repeated  rulings  of  this  court 
and  of  the  Supreme  Court: 

"It  is  the  duty  of  one  approaching  a  railroad 
crossing  to  exercise  ordinary  care  to  ascertain 
whether  a  train  is  approaching.  I  charge  you 
that  it  is  or^ary  care  to  look  and  listen.  It 
may  not  be  negligence  which  wiU  bar  a  recov- 
ery to  fail  to  use  one's  senses— to  fail  to  look 
and  listen.  Jf  the  evidence  shows  that  the 
deceased  could  have  seen  or  heard  the  train  in 
time  to  avoid  danger  had  he  looked  or  listened, 
and  he  drove  upon  the  track  in  front  of  the 
moving  train,  then  this  was  such  negligence  on 
his  part  as  would  prevent  a  recovery  in  this 
case,  and  if  you  find  such  to  be  the  fact,  then 
your  verdict  should  be  for  the  defendant.*' 

[2]  Such  instructions  would  have  been  fa- 
tally afflicted  with  two  infirmities,  and  if  it 
had  been  given  as  ^requested  would  have  been 
reversible  error.  First,  it  has  never  been 
held  in  this  state  that  it  constituted  negligence 
in  one  approaching  a  crossing  over  a  rail- 
road track  to  fail  to  stop,  look,  and  listen  be- 
fore crossing.  Bryson  v.  Southern  Ry.  Oo., 
3  Qa.  App.  407,  59  S.  E.  1124;  Columbus  R. 
Co.  V.  Peddy,  120  Ga.  689,  48  S.  E.  149 ;  Sea- 
board Air  Line  Ry.  v.  Blackwell,  16  Oa.  App. 
504,  85  S.  E.  686.  There  are  many  other 
decisions  both  of  the  Supreme  Court  and  of 
this  court  to  the  same  effect 


[3]  Second,  the  question  of  negligence  in 
such  circumstances  is  always  one  for  the 
jury,  and,  unless  the  act  complained  of  as 
negligence  is  negligence  per  se,  the  trial 
judge  cannot  instruct  the  jury  as  to  what 
facts  would  constitute  negligence.  This  is 
an  issue  to  be  determined  by  the  jury  accord- 
ing to  the  facts  of  each  particular  case,  with- 
out any  assistence  from  the  trial  judge. 

[4]  Even  if  the  decedent  was  negligent  in 
approaching  the  railroad  crossing,  there  was 
also  evidence  that  those  in  charge  of  the 
train  of  the  defendant  company  were  also 
negligent  in  approaching  the  crossing,  and 
the  jury  might  well  have  found  from  the  evi- 
dence tiiat  the  defendant's  negligence  exceed- 
ed that  of  the  decedent,  and  that  therefore, 
under  the  well-established  doctrine  of  com- 
parative negligence,  the  verdict  for  $1,500 
was  authorized. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J. 
concur. 


(1S2  N.  c.  aoo) 
YOUNG  V.  DAVIS.     (No.   107.) 

(Supreme  Court  of  North  Carolina.    Oct.  19, 

1921.) 


1.  Statutes  ^s» 1 62— Procedure  aet  as  to  speoi- 
fled  money  demands  held  not  repealed  by  act 
relating  to  prsoedure  generally. 

Pub.  Laws  Sp.  Sees.  1920,  c  96,  relating 
to  procedure  in  civil  cases,  held  not  to  repeal 
Pub.  Laws  1919,  c.  166»  relating  to  procedure 
in  actions  to  enforce  money  demands  of  a 
specified  kind. 

2.  Statutes  ^s»225— Several  acts  o«  sanio  snb- 
Jeot  to  be  harmonized,  If  possibla. 

In  the  construction  of  statutory  law  there 
is  a  presumption  against  inconsistency,  and 
when  there  are  two  or  more  statutes  on  the 
same  subject  in  the  same  or  successive  Leg- 
islatures, in  the  absence  of  an  express  repeal- 
ing clause,  they  are  to  be  harmonized,  and 
every  part  allowed  significance,  if  it  can  be 
done  by  fair  and  reasonable  interpretation. 

* 

3.  Statutes  «s»225i/2— SPMial  aet  oonstrved  «a 
exoeptlon  to  general  aot. 

Where  there  are  two  acts  or  provisions, 
one  of  whidi  is  special  and  certainly  indndes 
the  matter  in  question,  and  the  other  general. 
which,  if  standing  alone,  would  include  the 
same  matter,  the  special  act  must  be  con* 
8 trued  to  constitute  an  exception  to  tbe  cen- 
eral  act 

4.  Pleading  ^=s>77— General  prooedure  stsAnte 
as  to  time  for  pleading  and  special  act  hold 
not  repugnant. 

Pub.  Laws  1919,  c.  904,  relating  to  the 
time  for  pleading  in  civil  actions  generally^ 
held*  not  repugnant  to  Pub.  Laws  1919,  c.  ^50, 
affording  an  additional  and  more   speedy     r%i- 
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lief  in  moneyed  demands,  where  no  defense 
is  offered  within  the  required  time;  one  act 
being  an  exception  to  the  other. 


G 


Appeal    from    Superior    Court,    Harnett 
bunty ;  Lyon,  Judge. 

Action  by  B,  F.  Young,  receiver,  against 
Z.  R.  T>nyis.  From  a  Judgment  setting  aside 
a  default  and  granting  leave  to  answer,  plain- 
tiff appeals.    Reversed. 

The  facts  more  directly  relevant  to  the  in- 
quiry and  his  honor's  Judgment  thereon  are 
set  forth  in  the  record  as  follows : 

"It  appears  to  the  court,  and  the  court 
finds,  from  the  record  of  the  cause  and  affi- 
davits submitted,  the  following  facts: 

"(1)  The  summons  in  this  cause  was  issued 
by  the  clerk  of  the  superior  court  of  Harnett 
county,  April  13,  1921,  returnable  May  2, 
1921;  the  last-named  date  being  the  first  Mon- 
day of  May. 

"(2)  The  summons  was,  by  the  sheriff  of 
WUson  county,  together  with  a  copy  of  the 
complaint,  duly  served  on  the  defendant  April 
20,  1921. 

"O)  The  complaint,  duly  verified,  declared 
on  a  promissory  note,  and  demanded  judgment 
to  the  amount  of  the  note,  alleging  that  the 
plaintiff  was  the  holder  in  due  course  of  said 
note. 

"(4)  On  the  10th  day  of  May,  1921,  eight 
days  after  the  return  date  of  the  summons, 
and  on  the  second  Monday  of  May,  1921,  judg- 
ment by  default  final  was  entered  by  the  clerk 
of  the  superior  court  against  the  defendant 
for  the  amount  demanded  by  the  plaintiff. 

"(5)  The  defendant,  on  the  18th  day  of  May, 
1921,  for  good  cause,  requested  an  extension 
of   time  in   which    to   answer   the    complaint. 
The  defendant  was  informed  by  the  clerk  of 
the  superior  court  of  Harnett  county  that  the 
time  to  answer  would  be  extended  as  request- 
ed, and  for  the  cause  assigned,  but  for  the  fact 
that  judgment  had  already  been  entered  in  the 
cause.     The  court  finds  further  that  the  de- 
fendant could  have  and  would  have  answered 
prior  to  the  22d  day  of  May,  1921,  had  judg- 
ment not  already  been  entered,  and  had  the 
clerk  of  the  superior  court  of  Harnett  county 
refused  the   application  of  the  defendant  for 
an  extension  of  time  in  which  to  answer. 

*'(6)  The  court  finds  that  the  defendant  has 
a  meritorious  defense;  that  the  defense  set  up 
in  the  further  defense  of  the  answer  sought 
by  the  defendant  to  be  filed  in  this  cause,  and 
used  in  his  motion  as  an  affidavit,  is  a  good 
and  meritorious  defense  to  the  plaintiff's  al- 
leged cause  of  action. 

'*The   court  is   of  the  opinion   that  chapter 
156    of   the   Laws  of  1919,  was   repealed  by 
cbapter  96,  Pub.  Laws  Sp.  Sess.  1920,  and  is 
further  of  the  opinion  that  the  judgment  en- 
tered by  the  clerk  of  the  superior  court  in  this 
case  was  premature,  and  for  that  cause  irreg- 
ular,, and  that  the  defendant  is  entitled  to  have 
bis   motion  that  the  judgment  be  set  aside  and 
that   he  be  granted  leave  to  answer  sustained. 
**It  is  now,  by  the  court,  on  motion  of  the 
defendant,  ordered  and  decreed  that  the  judg- 
ment heretofore  entered  in  this  cause  by  the 
clerk  of  the  superior  court  of  Harnett  coon- 
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I  ty  be  and  the  same  is  hereby  set  aside  and  de- 
clared of  no  effect  The  defendant  is  permit- 
ted to  file  answer  within  10  days  from  this 
date." 

BYom  this  judgment  plaintiff  appealed,  as- 
signing as  error  the  ruling  of  his  honor  that 
chapter  156,  Laws  of  1919,  was  repealed  by 
diapter  96,  Pub.  Laws  Sp.  Sess.  1920,  and 
that,  the  judgment  of  the  clerk  being  there- 
fore premature  and  irregular,  defendant  is 
entitled  to  have  same  set  aside. 

Ross  &  Salmon,  of  LiUington,  and  James 
Best,  of  Dunn,  for  appellant 

W.  A.  Lucas,  of  Wilson,  and  Poo,  Bailey  & 
Pon,  of  Raleigh,  for  appellee. 

HOKE,  J.  Chapter  156,  Laws  1919,  en- 
titled ''An  act  to  provide  a  more  speedy  de- 
termination of  uncontested  rights  and  ac- 
tions upon  bills,  notes,  bonds,  and  other 
forms  of  indebtedness,"  and  duly  ratified 
March  7, 1919,  makes  provision  in  effect  that 
in  all  such  actions,  summons  may  be  return- 
able before  the  derk  on  the  first  Monday  in 
the  month,  and  judgment  by  default  render- 
ed on  the  second  Monday,  provided  such  sum- 
mons is  issued  more  than  10  days  before  any 
first  Monday,  a  duly  verified  complaint  Is 
filed  at  time  of  issue,  setting  forth  a  cause 
of  action  of  the  kind  specified,  a  copy  of 
same  being  "served  on  defendant  at  time  of 
service,"  and  the  defendant  shall  neglect  or 
fail  to  file  a  verified  answer,  raising  mate- 
rial issues  before  said  second  Monday. 

In  chapter  304  of  the  same  session,  ratified 
March  11,  1919,  the  Legislature  made  provi- 
sion as  to  the  procedure  in  dvil  actions  gen- 
erally, the  first  three  sections  of  which  are 
as  follows : 

"Section  %.  The  summons  in  all  civil  actions 
in  tiM  superior  court  shall  be  made  returnable 
before  the  derk  at  a  date  named  therein,  not 
less  than  ten  days  nor  more  than  twenty  days 
from  the  issuance  of  said  writ  and  shall  be 
served  as  now  provided  by  law. 

"Sec.  2.  The  complaint  shall  be  filed  on  or 
before  the  return  day  of  the  summons:  Pro- 
vided, for  good  cause  shown  the  clerk  may  ex- 
tend the  time  to  a  day  certain. 

"Sec.  8.  The  answer  or  demurrer  shall  be 
filed  within  twenty  days  after  the  return  day, 
or,  if  the  time  is  extended  for  filing  the  com- 
plaint, then  the  defendant  shall  have  twenty 
days  after  the  date  fixed  for  such  extension: 
Provided,  for  good  cause  shown  the  derk  may 
extend  the  time  for  filing  the  answer  or  de- 
murrer." 

The  statute  contained  extended  and  fur- 
ther provisions  affecting  procedure  not  spe> 
cially  relevant  to  the  questions  presented. 
At  the  Spedal  Session  of  1920  (chapter  96) 
the  same  Legislature  enacted  a  statute  which, 
in  section  1,  purports  In  express  terms  to 
amend  "chapter  304  of  the  Laws  of  1919," 
and  which  makes  extended  provision  affect- 
ing  procedure   in   dvU   cauaes,   providing. 
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among  other  things,  that  the  "stiinnions  In 
all  dvil  actions  In  the  superior  court  shall 
be  made  returnable  before  the  clerk  at  a 
date  named  therein  not  less  than  ten  days 
nor  more  than  twenty  days  from  the  issuance 
of  said  writ,"  that  "the  complaint  shall  be 
filed  on  or  before  the  return  day  of  the  sum- 
mons," unless  the  time  is  extended,  and  that 
'*the  answer  or  demurrer  shall  be  filed  with- 
in twenty  days  after  the  return  day,"  unless 
time  is  extended,  etc. 

After  making,  as  stated,  additional  regula- 
tions affecting  procedure  in  the  civil  causes 
to  which  it  may  refer,  this  statute  closes 
with  the  following  repealing  clause: 

'*A11  of  that  part  of  chapter  304,  Public 
Laws  of  North  Carolina,  Session  1919,  not  in- 
cluded and  rewritten  in  this  act,  and  all  oth- 
er laws  and  clauses  of  laws  in  conflict  with  this 
act,  are  hereby  repealed." 

[1,2]  Upon  this,  a  suflacient  statement  to 
a  proper  apprehension  of  the  questions  pre- 
sented, we  are  of  opinion  that  this  chapter 
96  of  the  special  session  of  1920  did  not  have 
the  effect  of  repealing  chapter  166  of  the 
regular  session  of  1919,  which  in  terms  ap- 
plied only  to  actions  to  enforce  moneyed  de- 
mands of  spedfled  kind,  but  the  same  is 
still  in  force  as  a  permissive  and  selective 
method  of  procedure  in  the  class  of  acticms 
to  which  it  refers.  Speaking  generally,  it 
is  recognized  that  in  the  construction  of 
statutory  law  there  is  a  presumption  against 
inconsistency,  and  when  there  are  two  or 
more  statutes  on  the  same  subject  in  the 
same  or  successive  Legislatures,  in  the  ab- 
sence of  an  express  repealing  clause,  they 
are  to  be  harmonized,  and  each  and  every 
part  allowed  significance,  if  this  can  t>e  done 
by  fair  and  reasonable  interpretation.  In 
further  elucidation  of  the  position  it  1»  said 
in  Black  on  Interpretation  of  Laws,  pp. 
328,  329: 

*'Where  a  statute  contains  both  a  general 
enactment  and  also  specific  or  particular  pro- 
visions, the  efifort  must  be,  in  the  first  in- 
stance, to  harmonize  all  the  provisions  of  the 
statute  by  construing  all  the  parts  together; 
and  it  is  only  when,  on  such  a  construction, 
the  repugnancy  of  the  specific  provisions  to  the 
general  language  is  plainly  manifested,  thi^t 
the  intent  of  the  Legislature  as  declared  in 
the  general  enacting  part  is  made  to  give 
way.    •    •    • 

''A  substantially  similar  rule  prevails  in  cas- 
es where  the  two  conflicting  provisions  are 
found  in  different  statutes  relating  to  the  same 
subject.  It  is  an  established  rule  in  the  con- 
struction of  statutes  that  a  subsequent  act, 
treating  a  subject  in  general  terms,  and  not 
expressly  contradicting  the  provisions  of  a 
prior  special  statute,  is  not  to  be  considered 
as  intended  to  affect  the  more  particular  and 
specific  provisions  of  the  earlier  act,  unless 
it  is  absolutely  necessary  so  to  construe  it  in 
order  to  give  its  words  any  meaning  at  alL 
Hence,   where  there  are  two  acts  or  provi- 


sions, one  of  which  is  special  and  particular, 
and  certainly  includes  the  matter  in  question, 
and  the  other  general,  which,  if  standing  alone, 
would  include  the  same  matter,  and  thus  con- 
flict with  the  special  act  or  provison,  the  spe- 
cial act  must  be  taken  as  intended  to  consti- 
tute an  exception  to  the  general  act,  as  the 
Legislature  is  not  presumed  to  have  intended 
a  conflict" 

[S]  The  principle  so  stated  has  been  ap- 
proved and  applied  in  authoritative  cases  cm 
the  subject  in  this  and  other  courts.  A.  C 
L.  R.  R.  v.  Brunswick  Ca,  178  N.  C  254, 
100  S.  E.  428;  Rankin  v.  Gaston  Ck>.,  173  N. 
O.  683,  92  S.  E.  719;  Hannon  v.  Power  Ck)., 
173  N.  0.  620,  92  S.  E.  353;  Bramham  v. 
Durham,  171  N.  C.  196,  88  S.  E.  347;  CJedl 
V.  High  Point,  165  N.  C.  481,  81  S.  E.  616; 
Rodgers  ▼.  U.  8.,  185  U.  S.  83,  22  Sup.  Gt 
582,  46  Ia  Ed.  816;  Dahnke  v.  People,  168 
lU.  102,  48  N.  B.  137,  89  L.  R.  A.  197;  Stock- 
ett  V.  Bird,  18  Md.  484.  As  more  directly 
opposite  to  the  facts  presented,  in  Bramham 
V.  Durham,  it  was  held  that — 

''Where  there  are  two  acts  of  the  Legisla- 
ture applicable  to  the  same  subject,  passed  at 
different  times  at  the  same  session,  their  pro- 
visions are  to  be  reconciled  in  their  interpre- 
tation, if  this  can  be  done  by  fair  and  rea- 
sonable intendment,  but  to  the  extent  they  are 
necessarily  repugnant  the  latter  shall  pre- 
vail." 

And  in  the  Cecil  Case,  supra : 

"Statutes  on  the  same  subject-matter  should 
be  construed  together,  so  as  to  harmonize  dif- 
ferent portions  apparently  in  conflict,  and  to 
give  to  each  and  every  part  some  significance, 
if  this  can  be  done  by  fair  and  reasonable  in- 
terpretation.** 

Recurring  to  the  facts,  it  appears  at  the 
regular  session  the  Legislature  of  1919  en- 
acted chapter  156,  providing  that  an  action 
could  be  instituted  in   a   certain   class  of 
moneyed  demands  returnable  in  10  days  to 
the  first  Monday  in  any  month,  and  judg- 
ment could  be  entered  on  the  second  Monday 
thereafter  on  proper  proof  made,  and  in  case 
BO  verified  answer  raising  material  issues 
should  be  filed,  ratified  March  7tb.     Four 
days  later,  on  March  11th,  another  statute 
(chapter  304)  by  the  same  Legislature  waa 
duly  ratified,  making  provision  as  to  retiim 
of  summons  within  20  days  and  answer  wltl^ 
in  20  days,  etc.,  making  extended  provisions 
affecting  procedure;  this  latter  statute  pur- 
porting to  apply  to  "all  dvil  actlQns  in  tlie 
superior  court,"  and  containing  a, repealing 
clause  in  general  tenns  as  follows: 

"That  all  laws  and  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed."* 

[4]  Under  the  decisions  dted,  and  otliere 
of  like  kind,  and  the  principles  they  appirove. 
we  must  hold  that  chapter  304,  purporting 
to  deal  with  dvil  actions  generally,  is   act. 
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necessarily  reougnant  to  chapter  156,  which 
affords  an  additional  and  more  epeedy  relief 
in  the  dass  of  actions  therein  specified,  to 
wit,  the  moneyed  demands,  wherein  no  d^ 
fense  should  be  offered  within  the  required 
time.  The  two  acts  are  not,  therefore,  neo 
essarily  repugnant,  but,  on  the  contrary,  it 
is  clear,  we  think,  that  the  one  is  an  ex- 
ception to  the  other,  or  rather  the  first  af- 
fords an  additional  and  more  8i)eedy  method 
of  relief  in  the  stated  class  of  suits.  This, 
In  our  view,  being  the  correct  construction 
of  the  two  acts  of  the  regular  session,  the 
same  Legislature  at  the  special  session  en- 
acted this  chapter  96,  making  provision  for 
the  institution  and  mode  of  the  procedure 
in  civil  actions  generally.  It  begins  by  stat- 
ing expressly  that  it  purports  to  deal  with 
this  chapter  304  of  the  Regular  Session.  The 
general  act  provides  for  the  issue  of  sum- 
mons in  20  days,  etc.,  in  all  civil  actions, 
etc.,  and  closes  with  the  repealing  clause  as 
stated: 

''AU  of  that  part  of  chapter  S04  *  *  * 
not  included  and  rewritten  in  this  act,  and  all 
other  laws  and  clauses  of  laws  in  conflict  with 
this  act,  are  hereby  repealed. 


f» 


If  the  special  chapter  156  of  the  regular 
session  was  not  in  conflict  with  304  of  the 
same  session,  no  more  is  it  in  conflict  with 
this  chapter  96^  which  on  the  question  pre- 
sented here  is  in  exact  accord  with  the  cor- 
responding section  of  804  with  the  exception 
that  the  later  act  contains  provision  for 
^'service  by  puUication** ;  a  position  that  is 
emphasized  by  the  fact,  as  shown,  that  in 
express  term  it  purports  to  deal  only  with 
chapter  304. 

We  are  confirmed,  also,  in  this  view  by  the 
fact  that  the  capable  codifiers  of  Consolidat- 
ed Statutes  and  their  learned  assistants 
have  incorporated  the  two  statutes  of  the 
regular  session,  chapters  156  and  304,  in  their 
Valuable  work,  where  they  appear  in  sepa- 
rate sections,  476  and  593,  not  as  inconsist- 
ent, but  as  aflTording  two  recognized  meth- 
ods of  procedure  in  civil  causes  and  in  the 
<?ases  specified.  The  legislators,  at  the  time 
they  passed  the  statute  of  the  special  ses- 
sion, were  no  doubt  fully  aware  that  both 
these  laws  of  the  regular  session  were  gen- 
erally recognized  as  existent,  and  had  been 
so  brought  forward  in  the  work  referred  to, 
and  in  restricting  the  effect  of  the  act  of  the 
special  session  in  terms  to  chapter  304  they 
thereby  manifested  a  clear  intent  that  the 
special  act  on  moneyed  demands,  in  the  cases 
and  to  the  extent  specified  therein,  should 
l>e  undisturbed. 

For  the  reasons  stated,  we  are  constrained 
to  differ  with  the  learned  Judge  in  his  rul- 
f  zig,  and  must  hold  that  the  judgment  is  in 
all  resx)ects  regular,  and  the  order  by  which 
flsame  was  set  aside  is  disai^roved. 
Reversed. 
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TRIPP  et  al.  V.  80MERSETT.    (No.  293.) 

(Supreme  (^nrt  of  North  Carolina.    Oct  19, 

1921.) 

1.  Appeal  and  error  <s»567( 2)— Agreements  to 
extend  time  for  settlomont  of  oases  not 
favored. 

Agreements  to  extend  time  for  the  set- 
tlement of  cases  on  appeal  are  not  favored  by 
the  courts. 

2.  Appeal  and  error  ^s>567( 2)— Statutory  time 
for  settling  oases  oontrolllng  In  absenoe  of 
agreement  In  writing  or  admitted. 

The  statute  has  fixed  the  time  for  the  set- 
tlement of  cases  on  appeal,  and  this  should  be 
strictly  observed,  unless  there  is  a  mutual 
agreement  which  is  either  in  writing  or  ad- 
mitted. 


3.  Appeal  and  error  «s»567( I)— Illness  of 
eounsel  no  oxouso  for  failure  to  settle  case 
In  time. 

Illness  of  counsel  is  no  excuse  for  failing 
to  settle  the  case  on  appeal  in  time,  where 
such  counsel  is  not  the  only  counsel  for  ap- 
pellant, and,  even  if  he  is,  it  is  the  duty  of 
the  party  to  obtain  other  counsel. 

4.  Appeal  and  error  <s»659(5)^Whero  ease 
not  settled  in  time^  appellant  should  doeket 
transcript  and  move  for  oertlorari. 

When  for  any  sufficient  cause  the  case  on 
appeal  is  not  settled  in  time  to  have  the  case 
docketed  at  the  term  of  the  Supreme  CJourt 
to  which  the  appeal  should  be  brought,  the 
appellant  should  in  apt  time  docket  a  tran- 
script of  the  record  proper  and  move  for  a 
certlorarL 

Appeal  from  Superior  Court,  Brunswick 
(bounty ;  Kerr,  Judge. 

Action  by  J.  F.  Tripp  and  others  against 
John  Somersett.  Judgment  for  plaintiffs, 
and  defendant  appeals,  but  on  failure  to 
docket  the  transcript  the  appeal  was  dismiss- 
ed.   On  motion  to  reinstata    Motion  denied. 

Verdict  and  judgment  against  defendants 
who  appealed,  and  were  allowed  by  consent 
60  days  in  which  to  serve  case  on  appeal  and 
plaintiff  60  days  thereafter  to  serve  counter 
case.  The  transcript  on  appeal  not  being 
docketed  at  this  term  at  the  beginning  of  the 
call  of  the  docket  of  the  district  to  which 
it  belonged,  the  motion  to  docket  and  dis- 
miss under  Rule  17  (SI  S.  E.  ix)  was  allowed. 
Immediately  thereafter  the  appellants  moved 
to  reinstate; 

Herbert  McC!lammy,  of  Wilmington,  for 
plaintiff. 

Robert  Ruark,  of  Wilmington,  for  defend- 
ant 

PER  CURIAM.  This  was  a  motion  for 
leave  to  reinstate  an  appeal  from  June  term, 
1921,  of  Brunswick,  which  had  been  dismisa- 
ed  for  failure  to  docket  the  transcript  on 
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appeal  at  this  term.  It  appears  from  the 
affidavits  filed  that,  just  before  the  expira- 
tion of  the  60  days  allowed  appellants  by 
agreement  to  serve  case  on  appeal,  one  of 
their  counsel  asked  one  of  the  counsel  for 
the  appellee  for  an  extension  of  the  time. 
The  appellants'  counsel  insist  that  there  was 
a  verbal  agreement  that  the  time  would  be 
indefinitely  extended,  to  which  the  appellee 
replies  that  the  agreement  for  extension  was 
upon  the  express  agreement  that  the  time 
would  be  extended  10  days  and  upon  condi- 
tion only  that  the  appeal  should  be  settled 
In  time  for  the  case  on  appeal  to  be  docket* 
ed  at  this  term. 

[1,  2]  We  have  often  given  notice  that  the 
time  for  the  settlement  of  the  case  on  ap- 
peal can  be  extended  only  by  agreement  of 
counsel  and  when  the  alleged  agreement  is 
oral  it  cannot  be  considered,  if  denied.  This 
court  will  not  pass  upon  the  relative  accur- 
acy of  memory  of  counsel,  when  they  do  not 
put  their  agreements  in  writing.  Agreements 
to  extend  time  for  the  settlement  of  cases  on 
appeal  are  not  favored  by  the  courts.  The 
statute  has  fixed  the  time,  and  this  should 
be  observed,  and  must  be  observed  strictly, 
unless  there  is  a  mutual  agreement  which 
Is  either  in  writing  or  admitted. 

[3]  One  of  the  counsel  for  the  app^lants 
also  contends  that  the  failure  to  settle  the 
case  on  appeal  was  due  to  his  illness.  This, 
however,  Is  not  sufficient  ground  seeing  that 
he  was  not  the  only  counsel  for  the  appel- 
lants, and  besides,  if  he  had  been,  it  was  the 
duty  of  the  parties  to  employ  other  counsel 
to  represent  them. 

[4]  It  is  also  elementary  that  when  for  any 
sufficient  cause  the  "case  on  appeal"  is  not 
settled  in  time  to  have  the  case  docketed  at 
the  term  of  this  court  to  which  the  appeal 
should  be  brought,  the  appellant  should  in 
apt  time  docket  a  transcript  of  the  record 
proper  and  move  for  a  certiorari.  This  not 
having  been  done,  the  motion  to  docket  and 
dismiss  was  properly  allowed,  and  this  mo- 
tion by  the  appellants  to  reinstate  and  con- 
tinue the  cause  must  be  denied.  The  appel- 
lant does  not  even  docket  a  transcript  of  the 
record  proper  with  his  motion  to  reinstate. 

These  requirements  for  the  orderly  settle- 
ment of  cases  on  appeal  and  for  docketing 
the  same  In  this  court  are  clearly  marked 
out  by  the  statute  and  the  rules  of  this 
court,  and  it  admits  of  more  than  a  mild 
surprise  that  counsel  should  not  observe  them 
and  should  take  the  time  of  the  court,  which 
Is  intended  for  the  discussion  and  decision 
of  cases,  by  motions  to  excuse  themselves 
from  a  failure  to  observe  the  well-settled 
and  orderly  procedure  which  is  necessary  in 
bringing  appeals  to  this  court  when  a  party 
deems  that  there  has  been  error  in  the  pro- 
ceedings below.  This  is  the  second  time  at 
this  term  that  we  have  been  called  upon  to 


consider  the  failure  to  observe  the  well- 
known  requirements  in  bringing  up  the  case 
on  appeal,  to  which  the  appellee  has  a  stat- 
utory right    Kerr  v.  Drake,  108  S.  E.  393. 

The  motion  to  reinstate  the  appeal  Is  de- 
nied. 


(182  N.  C.  223) 

WARD  V.  LIDDELL  CO.    (No.  255.) 

(Supreme  0>urt  of  North  C^arolina.    Oct.  19, 

1921.) 

1.  Sales  «s»285 (2)  — Notice  of  defeets  within 
certain  time  belcl  essential  to  recovery  for 
breach  of  warranty. 

Under  a  contract  for  the  sale  of  a  cotton 
gin,  reqairing  the  buyer  to  give  notice  in  writ- 
ing within  10  days  from  the  time  the  machine 
was  set  up  of  any  original  defect,  and  providing 
that  continued  possession  or  use  of  the  gin 
should  be  conclusive  evidence  of  fulfillment  of  a 
warranty  as  to  the  quality  and  capacity  of  the 
machine,  the  buyer  could  not  recover  for  breach 
of  such  warranty,  where  he  made  no  complaint 
of  any  defects  until  3  months  after  the  gin  was 
set  up. 

2.  Sales  ^s»267^lmplloil  warranty  held  exclud- 
ed hy  express  warranty. 

By  an  express  warranty  of  a  cotton  gin  that 
it  was  *'of  good  material,  well  made,  and  with 
proper  management  capable  of  working  well  for 
the  purposes  intended,"  any  warranty  that  the 
gin  would  turn  out  as  much  as  22  or  25  bales 
per  day,  which  might  be  implied  from  the  fact 
that  the  seller's  agent  so  assured  the  buyer  aft- 
er seeing  the  buyer's  plant  and  machinery,  wms 
excluded. 

3.  Evidence  ^=s>442(6)— Evidence  of  represen- 
tations of  agent  as  to  capacity  of  cotton  gin 
held  incompetent. 

In  an  action  for  breach  of  a  warranty  that 
a  cotton  gin  was  of  '*good  material,  well  made, 
and  -with  proper  management  capable  of  work- 
ing well  for  the  purposes  intended,"  evidence 
of  assurances  of  the  seller's  agent  of  an  out- 
put of  22  to  25  bales  a  day  was  incompetent, 
in  the  absence  of  fraud,  in  view  of  an  express 
provision  of  the  contract  that  it  contained  the 
entire  contract,  and  that  none  other,  written  or 
verbal,  should  form  any  part  of  it. 

Appeal  from  Superior  Court.  Wake  Comi- 
ty; G.  W.  Connor,  Judge. 

Action  by  A.  Ward  against  the  Liddell 
Company.  From  a  Judgment  of  nonsuit, 
plaintiff  excepts  and  appeals.     Affirmed. 

Robert  C.  Strong,  of  Raleigh,  for  appellant. 
Cansler  &  Cansler,  of  Charlotte,  and  Mux^- 
ray  Allen,  of  Raleigh,  for  appellee. 

HOKE,  J.  The  written  contract  of  sale 
executed  between  the  parties  contained  a 
warranty  as  follows: 

"The  machinery  specified  in  the  within  con- 
tract is  warranted  by  Liddell  Company  to  be 
of  good  material,  well  made,  and  with  proper 
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ruanagement  capable  of  working  well  for  the 
purposes  intended*  In  case  of  original  defects 
in  any  machine,  or  part  of  machine,  Liddell 
Company  agree  to  make  good  the  defect,  by 
supplying  a  new  machine,  or  a  new  part,  pro- 
vided notice  of  such  defect  shall  be  given,  in 
writing,  within  10  days  from  the  time  said  ma- 
chinery is  set  up  and  ready  for  operation;  but 
continued  possession  or  use  of  said  machinery, 
after  expiration  of  said  10  days,  without  such 
written  notice,  shall  be  conclusive  evidence  that 
the  above  warranty  is  fulfilled  to  the  satisfac- 
tion of  the  undersigned,  who  agrees  not  to 
thereafter  make  other  claim  upon  Ldddell  Com- 
pany on  account  of  said  warranty:  Provided, 
that  in  case  any  casting  shall  be  replaced  by 
I^iddell  Company  without  charge,  except  ex- 
press charges,  upon  like  written  notice  of  10 
days;  but  on  any  claim  for  replacement  of  de- 
fective casting,  the  defective  pieces  shall  be 
presented  to  Liddell  Company,  or  the  agent 
through  whom  the  machinery  was  ordered,  and 
shall  clearly  show  the  defects.  Defects  or  fail- 
ure in  one  part  shall  not  condemn  or  be 
ground  for  claiming  renewal,  or  for  the  return 
of  any  other  part^' 

This   contract   also   contains   stipulation: 

'That  when  this  order  is  accepted,  it  is  un- 
derstood that  the  same  shall  be  held  to  be  the 
entire  contract  between  us,  and  no  agreement, 
verbal  or  otherwise,  other  than  set  forth  here- 
in, forms  any  part  of  this  contract." 

[1 ,  t]  The  evidence  of  plaintiff   tends   to 
show  that  it  was  3  months  after  the  gin 
was  set  up  and  in  operation  before  plaintiff 
made  complaint  of  any  defects  in  the  gin, 
written  or  otherwise,  and,  this  being  true, 
we  are  of  opinion  that  the  cause  has  been 
properly  nonsuited.    It  is  contended  for  the 
appellant  that  these  gins,  if  properly  con- 
structed and  with  the  machinery  and  power 
there    operated    by    plaintiff,    should    have 
ginned  22  to  25  bales  of  cotton  per  day; 
whereas,  they  could  never  turn  out  more 
than  12  bales  per  day,  and  to  plaintiff's  great 
loss.     And   appellant   offered   to  Introduce 
testimony  (excluded  on  objection  of  defend- 
ant) to  the  effect  that  defendant's  agent,  who 
was  there  at  plaintiff's  place  and  saw  the 
plant  and  machinery  at  the  time  of  the  con- 
tract, and  as  an  inducement  thereto,  gave 
express  assurance  that  the  gins  would  turn 
out  as  much  as  22  or  25  per  day.    As  to  any 
implied  contract  or  warranty  embodied  in 
tliia  position  of  appellant,  in  Armour  Fertil- 
izer Works  V.  Aiken,  175  N.  C.  398,  95  8.  Jj]. 
657t  it  was  stated  to  be  the  general  rule  that, 
subject  to  a  few  recognized  exceptions  (not 
presented  on  this  record): 

'*An  express  warranty  in  an  executed  contract 
of  sale  will  exclude  one  that  is  ordinarily  im- 
plied, where  the  two  are  of  the  same  general 
nature,  or  refer  to  the  same  or  closely  related 
subjects  or  qualities  in  the  things  sold.' 


»t 


£3]  And  as  to  the  evidence  offered  tending 
to  sbow  express  assurances  of  an  output  of 


22  to  25  bales  a  day,  that  is  incomp^ent  fur- 
ther by  reason  of  the  express  provision: 

'*That  the  written  instrument  contains  the 
entire  contract  between  the  parties,  and  none 
other,  written  or  verbal,  shall  form  any  part 
of  the  contract."  Bland  v.  Harvester  Co., 
109  N.  C.  418,  86  S.  B.  350;  Machine  Go.  v. 
McOIamrock,  162  N.  C.  405,  67  S.  B.  991. 

Unless,  indeed,  the  verbal  assurances  re- 
lied upon,  offered  in  avoidance  of  the  con- 
tract, and  available  to  a  claimant  on  that 
issue,  are  such  as  to  permit  the  inference 
of  fraud,  and  there  is  no  allegation  or  claim 
of  fraud  presented.  See  Machine  Go,  v. 
Feezer,  152  N.  C.  516,  67  S.  B.  1004.  On  the 
record,  our  decisions  pertinent  to  the  precise 
questions  involved  are  clearly  in  affirmance 
of  his  honor's  ruling,  and  the  judgment  of 
nonsuit  must  be  affirmed.  Farquhar  v.  Hard- 
ware Co.,  174  N.  C.  p.  869,  93  S.  B.  922; 
Manufacturing  Co.  v.  Lumber  Co.,  159  N.  C. 
507,  75  S.  B.  718;  Allen  ▼•  Tompkins,  136 
N.  C.  208,  48  S.  B.  655. 

Affirmed. 


(1^  N.  C.  171) 

BUCHAM  et  al.  v.  KING  et  al.    (No.  217.) 

(Supreme  Court  of  North  Carolina.    Oct.  19, 

1921.) 

1.  Fraud  ^s954'h-Evldenoe  held  admlaslble  to 
show  good  faith  in  representations  as  to  ani- 
mal's age. 

In  an  action  for  fraudulent  representation 
as  to  the  age  of  a  race  horse  sold  to  plaintiffs 
by  defendant,  evidence  that  defendant,  when  he 
purchased  the  horse,  was  handed  a  registry  by 
his  vendor  showing  the  age  of  the  horse  as 
represented  by  defendant,  was  competent  as 
showing  defendant's  good  faith. 

2.  Evidence  ^=»35l— Not  competent  to  prove 
entries  In  a  book  giving  ages  of  racing  horses 
where  it  was  not  authentically  oompiied. 

In  an  action  for  fraudulent  representations 
as  to  age  of  race  horse  sold  to  plaintiffs,  it  was 
error  to  permit  proof  of  entries  in  a  book  enti- 
tled the  Year  Book  purporting  to  give  the  age 
of  race  horses,  where  it  did  not  appear  that  the 
book  was  published  by  authority  of  a  recognized 
trotting  association  acted  upon  by  persons  con- 
versant with  such  matters  as  authentic  and 
official,  but  which  the  evidence  tended  to  show 
was  compiled  from  mere  statements  not  under 
oath  made  by  persons  interested. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Bond,  Judge. 

Action  by  A.  A.  Bucham  and  another 
against  John  L.  King  and  another  to  recover 
damages  for  a  false  and  fraudulent  represen- 
tation as  to  the  age  of  a  race  horse,  which 
induced  the  plaintiffs  to  purchase  the  sama 
The  Jury  returned  a  verdict  for  the  plaintiffs 
and   assessed  their  damages  at  $250,  and 
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defendants    appealed    from    tbe    Judgment 
New  triaL 

Thos.  C.  Hoyle,  of  Greensboro,  for  appel- 
lants. 

WALKER,  J.  [1]  There  was  evidence  for 
the  plaintlif  tending  to  show  that  the  horse, 
which  ^as  represented  to  be  seven  years  old, 
was  actually  nine  years  of  age,  and  contrary 
evidence  for  the  defendant  There  was  also 
proof  by  the  defendant  that,  if  the  represen- 
tation was  made  and  was  not  true,  the  de- 
fendant acted  upon  the  reasonable  belief  that 
it  was  true,  having  been  handed  a  registry, 
at  the  time  of  his  purchase,  by  the  man  who 
sold  him  the  horse,  wherein  it  appeared  that 
the  animal  was  but  seven  years  old.  The 
Jury^  notwithstanding  this  proof  (which  was 
competent  as  showing  defendant's  good  faith 
in  making  his  statement  as  to  the  horse's 
age),  found  against  the  defendant  upon  the 
issue  of  fraud.  The  court  over  defendant's 
objection,  permitted  plaintiCTlB'  witness  S.  B. 
Harper  to  testify  that  there  was  a  book, 
entitled  the  Year  Book,  which  purported  to 
give  the  ages  of  race  horses,  that  he  had  seen 
this  book,  and  it  listed  the  horse  in  question 
by  his  name,  "Ned  P.,  Jr./'  and  stated  that 
the  horse  was  foaled  in  1909,  from  wbidi  it 
therefore  appeared  that  he  was  nine  years 
old  at  the  time  of  the  sale  by  the  defendant 
J.  R.  Thomas  to  the  plaintiff.  This  witness 
did  not  say  with  assured  accuracy  how  the 
book  was  compiled,  or  whether  it  was  accept- 
ed and  relied  on  by  any  official  body  of  horse- 
men for  the  Information  it  professed  to  con- 
tain. His  testimony  in  this  reject  was  not 
full  or  satisfactory,  as  vtIU  appear  further 
on,  and  does  not  show  the  book  to  be  an 
authentic  record,  and  it  will  further  appear 
therefrom  that  the  sources  from  which  its 
author,  or  authors,  gathered  the  information, 
to  say  the  least  of  it  were  very  questionable. 
Defendants  objected  to  this  testimony  be- 
cause the  witness  could  not  speak  of  what  he 
had  seen  in  the  book,  but  that  the  book  it- 
self was  the  only  competent  evidence  of  its 
contents  and  should  be  produced.  His  honor, 
in  the  beginning,  when  plaintiffs'  first  witness, 
Joseph  Stricklin,  who  also  referred  to  this 
book,  was  being  examined,  excluded  all  refer- 
ence to  this  book,  but  admitted  it  when  plain- 
tiffs' witness  S.  B.  Harper  was  testifying  in 
rebuttal  of  defendants'  evidence. 

[2]  We  hold  that  the  book  would  be  com- 
petent and  relevant  evidence,  under  certain 
conditions  and  circumstances,  which  do  not 
exist  here  as  will  appear  by  the  following 
authority: 


»»i 


'Records  published  by  authority  of  a  recog- 
nized trotting  association,  if  accepted  and  act- 
ed upon  by  persons  conversant  with  racing  mat- 
ters as  authentic  and  official,  have  been  held 
admissible  for  the  purpose  of  showing  the  speed 
of  a  horse  or  of  others  to  whom  he  is  related. 


So  under  statute  in  Iowa  a  printed  copy  of  a  herd 
book  in  which  cattle  are  registered  has  been 
held  admissible  if  it  be  shown  to  be  a  standard 
authority  recognized  by  cattle  breeders;  it  be- 
ing regarded  as  an  historical  work  on  a  particu- 
lar subject.  The  adfnissibility  of  books  kept  to 
register  cattle  and  other  animals  as  coming 
within  the  exception  to  the  hearsay  rule  relat- 
ing to  proof  of  pedigree  is  discussed  else- 
where.**    17  Cyc.  at  p.  426(e). 

And  see,  further,  Bailway  ▼.  Sheppard,  56 
Ohio  St  68,  46  N.  E.  61,  60  Am.  St  Rep.  732; 
Kuhns  ▼.  Ghicago,  etc.,  By.  Co.,  66  Iowa,  628, 
22  N.  W.  661;  Crawford  ▼.  Williams.  48 
Iowa,  247. 

All  the  requisttes  noted  in  these  authoritieR 
to  the  competency  of  the  book  are  not  found 
to  be  present  in  this  case,  and  not  even  the 
majority  of  them,  if  «any  of  them  do,  clearly 
appear,  and  those  said  to  be  lacking  In  the 
case  last  dted  (Crawford  v.  Williams)  have 
not  been  shown  here.  But  we  are  of  tbe 
opinion  that  parol  evidence  of  an  entry  in 
the  book  was  not  competent  and  should  not 
have  been  received,  for  the  reason  that  it 
does  not  appear  that  the  book  was  made  up 
and  published  in  compliance  with  the  essen- 
tial requirements  of  the  rule  above  stated. 
It  was  not  shown  that  it  was  published  by  a 
recognised  trotting  association,  and  acc^^ted 
and  acted  upon  by  persons  conversant  with 
racing  matters  as  authentic  and  offldaL  This 
very  question  was  decided  in  Railway  Co.  ▼. 
Sheppard,  supra,  where  it  was  held: 

"(1)  In  an  action  to  recover  the  value  of  a 
trotting  horse,  evidence  of  his  pedigree,  and 
that  some  of  his  blood  relations  have  a  record 
for  speed,  is  competent  as  affecting  his  value, 
and  when  such  record  is  published  by  authority 
of  a  recognized  trotting  association,  and  the 
publication  is  accepted  and  acted  upon  by  those 
interested  in  and  conversant  with  such  matters 
as  authentic  and  official,  it  is  not  error  to  admit 
evidence  of  the  horse's  speed  as  shown  by  that 
record." 

There  are  other  authorities  to  the  same 
efltect 

The  cases  of  Morrison  v.  Hartley,  178  N.  G. 
618,  101  S.  E.  875  (opinion  by  Allen,  J.),  and 
Miles  V.  Walker,  179  N.  C.  479,  102  S.  B.  884, 
do  not  militate  at  all  against  this  view.  Lb 
the  Morrison  Case  the  document  was  a  letter, 
and  in*  the  Miles  Case  it  was  a  written  snl>- 
lease.  They  were  not  records  or  registers  o^ 
important  facts  or  events,  su6h  as  that  in 
this  case,  and  were  not  the  co-operative  aet 
of  a  body  of  men  or  association,  and  were 
not  required  to  be  published,  accepted,  and 
acted  upon  by  persons  conversant  with  mat- 
ters to  which  they  relate  as  authentic  and 
official,  and  as  reliable  for  reference  in  trade 
transactions  or  in  racing.    Those  cases  held: 

''Where  the  contents  of  a  letter  are  not  di- 
rectly in  issue  and  it  is  not  the  purpose  of  tlie 
action  to  enforce  any  obligation  created  by 
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its  contents  may  be  shown  by  parol  when  rele-  '     While  under  this  and  other  similar  testi- 


Tant  to  the  inquiry."    Morrison's  Case,  snpra. 

The  principle  underlying  the  two  cases  just 
dted  is  elementary  that,  where  the  writing 
relates  to  a  matter  collateral  to  the  issue,  but 
is  or  becomes  relevant  to  it  at  any  stage  of 
the  trial,  its  contents  may  be  shown  by  paroL 


mony  the  reliability  of  the  'Tear  Book"  may 
be  seriously  questioned,  as  ably  argued  by 
Mr.  Hoyle^  it  was  not  evidence  under  the 
present  facts,  and  could  not  be  referred  to 
for  information  as  to  pedigree  and  age  by  the 
witness. 
If  the  book  itself  would  not  be  competent. 


no  such  paperwriting  ever  existed,  or  that, 
if  it  did,  its  contents  was  not  truly  stated  by 
the  witness,  or  he  may  deny  its  relevancy  to 
the  issue,  and  rely  upon  its  being  collateral 
and  immaterial.  But  that  does  not  exclude 
the  oral  evidence  in  cases  like  those  we  have 
cited  or  which  come  within  the  rule  they  lay 
down. 

It  appears  by  the  testimony  of  the  plain- 
tiffs' witness  S.  B.  Harper  that  the  alleged 
register  or  record  was  borrowed  by  him  at 
the  request  of  Stricklin,  and  that  he  brought 
it  to  Stricklin,  one  of  the  plaintifTs,  and,  so 
far  as  appears,  the  latter  has  possession  of  it 
If  the  parol  evidence  had  been  competent,  the 
defendant  could  have  answered  it  by  requir- 
ing the  production  of  the  book  by  Stricklin, 
if  he  had  taken  proper  proceedings  to  that 
end,  or,  if  «  third  party  had  the  register, 
by  a  subpoena  duces  tecum  issued  to  him  or 
other  appropriate  procedure.  But  the  parol 
evidence  was  incompetent  because  the  book 
itself  was  not  competent,  and  if  plaintiffs 
wisb  to  avail  themselves  of  the  book's  con- 
tents, or  any  part  thereof,  they  must  in  some 
way  show  the  facts  in  regard  to  it  which  we 
have  stated  above,  or  something  substantially 
to  the  same  efl^sct  S.  B.  Harper,  plaintlflli' 
witness,  testified: 

"I  saw  the  Tear  Boole.  Said  book  listed  the 
horse,  age  of  which  was  in  controversy,  as 
fNed  P.,  Jr.,'  and  stated  that  be  was  foaled  in 
1909.  I  borrowed  the  book  and  brought  it  to 
Stricklin.  There  were  no  sworn  statements  in 
the  book,  but  it  claimed  to  give  the  record  of 
race  horses  and  their  age.  I  do  not  know 
where  the  information  is  secured  from.  I 
saw  the  horse  driven  around  Uie  track,  and  he 
was  a  nice  horse  and  moved  nicely." 

Defendants*  witness  N.  M.  Reaves  testified: 

"The  book  referred  to  by  Harper  was  what  is 
known  as  the  Year  Book,  and  is  just  about  on  a 
par  with  a  newspaper  report.  It  is  made  up 
by  men  who  go  around  and  see  the  races  and 
get  their  information  as  best  they  can  from 
statements  given  them.  They  do  not  mean  to 
miprepresent,  but  the  information  thus  gather- 
ed is  not  always  correct.  They  often  make  mis- 
takes.   The  statements  are  not  sworn  to.** 


Tlie  party  against  whom  it  is  produced  may  1 1'  introduced,  without  further  evidence  as  to 
attack  the  testimony  upon  the  ground  that  Its  nature,  make-up,  and  reliability,  oral  evi- 
dence of  its  contents  cannot  be  introduced. 
We  were  not  favored  with  a  brief  from  the^ 
plaintiff,  which,  if  filed,  would,  we  have  no 
doubt,  have  aided  us  very  much  in  and 
greatly  facilitated  our  investigation  of  the 
case,  which  has  been  prolonged  for  the  lack 
of  it.  It  was  necessary  for  us  to  ascertain 
if  there  was  any  legal  ground  upon  which 
this  oral  evidence  could  be  held  as  competent, 
and  by  an  exhaustive  and  patient  search 
among  the  best  authorities  on  the  subject 
we  have  not  been  able  to  find  any,  but,  as 
appears  above,  the  authorities  are  tbe  other 
way.  We  are  greatly  helped  in  our  work 
here  by  the  unusually  well  prepared  briefs 
of  counsel,  which  are  the  results  of  their 
deliberate  thought  upon  and  consideration 
of  the  questions  involved,  and  we  express 
the  hope  that  they  will  g\Ye  us  the  benefit 
of  them,  whether  compelled  by  our  rule 
to  do  BO  or  not,  and  as  a  voluntary  con- 
tribution to  the  correct  decision  of  the  case. 
We  have  been  the  more  careful  in  the  study 
of  the  plaintiffs'  side  of  the  case  because  of 
the  absence  of  a  brief,  and  have  formed  our 
conclusion  definitely  after  a  full  investiga- 
tion of  the  same. 

This  is  an  Important  case  for  the  defendant 
Thomas  at  least,  as  there  is  more  Involved 
for  him  than  mere  dollars  and  cents,  his 
character  having  been  gravely  impeached  by 
the  verdict,  finding  that  he  was  guilty  of  a 
fraud  in  a  horse  trade,  and,. If  he  is  unable 
finally  to  acquit  himself  of  the  dtiarge,  it 
will  be  a  permanent  record  against  him  and 
a  serious  handicap  to  him  In  his  future  life. 
It  is  also  important  to  the  plaintiffiB,  so  far 
as  mere  money  can  make  it  so,  as  they  have 
recovered  $500,  the  original  price  of  the 
horse.  The  plain  tiffs'  note  which  they  gave 
for  the  purchase  price  has  been  transferred 
to  a  purchaser  In  due  course  for  value  and 
without  notice,  and  they  are  entitled,  there- 
fore, to  recover  for  the  fraud,  if  any  was 
practiced  upon  them. 

The  verdict  will  be  set  aside  and  a  new 
trial  ordered-  because  of  the  error  in  admit- 
ting the  evidence  as  to  the  contents  of  the 
book. 
New  trlaL 
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RUDOLPH  V.  FARMERS'  SUPPLY  CO.,  I  no., 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

22,  1921.) 

1.  Corporations  (S=>428 (3) ^Knowledge  gained 
by  salesman  and  acting  secretary  of  corpora- 
tion In  casual  conversation  lield  not  notioe  to 
corporation. 

Knowledge  gained  by  a  salesman  and  act- 
ing secretary  of  a  corporation  in  a  casual  con- 
versation with  dealer  in  secondhand  cars  that 
such  dealer  had  a  certain  car  for  sale  which 
had  been  sold  under  a  conditional  contract  by 
the  corporation  to  the  person  who  had  sold  it 
to  the  secondhand  dealer  was  not  notice  to  or 
knowledge  on  the  part  of  the  corporation;  such 
salesman  and  acting  secretary  not  then  acting 
within  the  sphere  of  his  duty  or  attending  to 
the  business  of  the  corporation. 

2.  Sales  ^s»473(2)— Sale  by  vendeo  to  dealer 
with  shifting  stocic  doeo  not  deprive  orig- 
inal vendor  of  lien. 

Where  plaintiff  sold .  automobile,  reserving 
title  and  docketing  a  memorandum  of  the  con- 
tract in  the  clerk's  office  of  the  circuit  court 
under  Code  1919,  §  5189,  it  could  not  be  depriv- 
ed of  the  benefit  of  the  lien  by  the  supervening 
act  of  the  vendee  in  selling  the  same  to  a  deal- 
er, without  the  knowledge  of  the  vendor,  and 
thereby  allowing  the  automobile  to  become  a 
part  of  a  shifting  stock  and  to  be  sold  to  a 
bona  fide  purchaser  for  value. 

3.  Sales  ^=»480(1)— On  recovering  automobile 
In  bands  of  Innocent  purchaser  vendor  should 
assign  noteo  to  such  purchaser. 

Where  vendee  of  automobile  under  condi- 
tional contract  sold  the  same  to  a  dealer  in 
secondhand  automobiles,  who  had  a  shifting 
stock,  and  it  was  purchased  by  defendant  with- 
out knowledge  of  the  lien,  original  vendor,  in 
obtaining  possession  of  the  car  to  enforce  its 
lien,  should  assign  to  defendant  unpaid  notes 
of  the  original  purchaser,  if  defendant  should 
pay  the  balance  due  the  original  vendor,  or  if 
the  car  should  be  sold  for  an  amount  sufficient 
to  satisfy  the  lien. 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Roanoke. 

Bill  by  the  Farmers'  Supply  Company,  In- 
corporated, against  L.  S.  Budolph  and  anoth- 
er. From  a  decree  for  complainant,  the 
named  defendant  appeals.  Affirmed,  with  di- 
rections. 

Willis,  Adams  &  Hunter,  of  Boanoke,  for 
appellant 

Hall,  Wingfield  &  Apperson,  <tf  Boanoke, 
for  appellees. 

SAUNDERS,  J.  On  December  17, 1919,  the 
Farmers'  Supply  Company,  a  corporation  do- 
ing business  in  the  city  of  Boanoke,  sold  to 
L.  W.,  W.  M.,  and  J.  O.  Oarman,  citizens  of 
Boanoke  county,  a  Maxwell  touring  car  for 
the  sum  of  $1,125. 


By  a  written  agreement  between  the  par- 
ties, $300  of  the  purchase  money  was  to  be 
paid  in  cash,  and  the  balance  to  be  paid  in 
eleven  installments  of  $75  each,  all  of  these 
deferred  installments  to  be  evidenced  by 
notes  of  the  buyers.  It  was  further  agreed 
that  the  Farmers'  Supply  Company  was  to 
retain  title  to  the  said  car  until  the  whole  of 
the  purchase  price  was  paid.  A  memoran- 
dum of  this  contract  was  duly  docketed  in 
the  clerk's  office  of  the  circuit  court  of  Roan- 
oke county  on  December  19,  1919.  Thei-e- 
after  this  automobile  was  sold  by  the  Gar- 
mans  to  one  Walter  L.  Davis,  a  resident  and 
dealer  in  secondhand  automobiles  in  the  dty 
of  Boanoke.  L.  S.  Budolph,  the  ai^ellant 
in  this  proceeding,  bought  said  automobile 
from  Davis  without  knowledge  of  any  reser- 
vation of  title  thereon.  Later  Davis  failed 
in  business  and  absconded.  Thereupon  the 
Farmers'  Supply  Company  filed  its  bill  in 
chancery  against  the  Garmans,  and  L.  S. 
Budolph,  alleging,  among  other  things,  that 
a  balance  was  due  from  the  said  Garmans 
on  the  purchase  price  of  said  automobile,  and 
that  it  held  a  lien  on  same  which  it  was  en- 
titled to  enforce.  To  this  end,  as  well  as  in 
other  respects,  the  aid  of  the  court  wa& 
asked. 

Budolph  answered  this  bill,  setting  up  that 
he  was  a  purchaser  for  value  of  said  auto- 
mobile without  knowledge  or  notice  of  the 
contract  of  sale  relied  upon  by  the  plaintiff; 
that  Davis  was  a  dealer  in  automobiles  in 
the  city  of  Boanoke^  and  the  automobile  in 
question  was  a  part  of  a  shifting  stock  of 
merchandise;  that  complainant  was  aware 
* 'during  the  time  that  Davis  had  possession 
of  the  automobile,  and  at  the  time  of  its  pur- 
chase by  respondent,  that  said  Davis  was 
conducting  a  business  of  buying  and  selling 
automobiles,"  and  that  with  this  knowledge 
''complainant  suffered  and  permitted  Davis 
to  retain  said  automobile  as  a  part  of  a 
shifting  stock  of  merchandise,  and  thereby 
lost  its  right  to  subject  said  automobile  to 
sale  under  its  contract,  as  against  a  bona 
fide  purchaser  for  value  and  without  notice 
or  knowledge  of  said  contract." 

The  answer  asked  that  same  be  treated  as 
a  cross-bill,  and  that  a  decree  be  mtered  re- 
lieving respondent  of  any  liability  imder  and 
by  virtue  of  complainant's  contract ;  and,  in 
the  event  the  lien  was  held  to  be  valid,  ask- 
ing that  the  Garmans  be  "ordered  to  reim- 
burse said  respondent  in  whatever  sum  he 
might  be  compelled  to  pay  complainan|:  to 
satisfy  said  lien." 

No  process  appears  to  have  been  issued 
against  the  Garmans  to  answer  the  cross-bill, 
and  the  same  was  not  taken  for  confessed  as 
to  them. 

Lpon  the  hearing  of  the  bill,  answer, 
depositions,  and  exhibits,  the  courts  estab- 
lished the  complainant's  Hen,  and  directed 
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the  automobile  to  be  sold  In  satisfaction  of 
same,  but  refused  to  give  a  decree  of  reim- 
bursement in  favor  of  Rudolph  against  the 
Garmans,  as  prayed  in  said  Rudolph's  cross- 
biU. 

An  appeal  from  this  decree  was  allowed  by 
one  of  the  judges  of  this  court,  thereby 
bringing  the  whole  controversy  before  us  for 
consideration  and  review. 

The  contentions  of  the  appellant  are: 

I.  That  the  automobile  in  the  possession 
of  Davis  as  a  dealer  was  an  article  of  shift- 
ing merchandise,  and  that,  as  against  an  in- 
nocent purchaser,  the  lien  of  the  initial  ven- 
dor was  not  enforceable.  The  case  of  Boice 
V.  Finance  (Corporation,  127  Va.  563,  102  S. 
E.  591,  10  A.  L.  R.  054,  is  relied  upon  to  sup- 
I)ort  this  contention.  Further,  it  is  con- 
tended that  the  officers  of  the  Supply  Com- 
pany not  only  knew  that  Davis  was  conduct- 
ing a  retail  automobile  sales  business,  and 
acting  as  agent  for  them,  but  knew  that  Da- 
vis had  this  particular  car  in  his  place  of 
business  for  sale. 

II.  That  the  court,  after  establishing  com- 
plainant's lien  should  have  given  Judgment 
over  in  favor  of  Rudolph  against  the  Gar- 
mans,  or  in  lieu  thereof  should  have  re- 
quired that  the  notes  for  the  unpaid  deferred 
instalments  on  the  car,  if  paid  by  Rudolph, 
should  be  "assigned  to  him  by  the  Farmers' 
Supply  Company,  without  being  marked 
paid." 

The  evidence  relied  upon  to  show  that  the 
Farmers'  Supply  Company  (appellee)  was 
aware  that  the  car  sold  the  Garmans  was  in 
the  hands  of  Davis  for  resale  as  one  of  a 
stock  of  second  hand  cars  is  not  impres- 
sive. W.  E.  McGuire,  Sr.,  is  the  President 
of  the  Farmers'  Supply  Company.  He  was 
examined  for  the  plaintiff,  and  stated  that 
Davis  sold  cars  for  his  company  on  commis- 
sion, but  did  not  think  he  represented  them 
at  the  time  he  bought  the  Garman  car.  Wit- 
ness had  been  told  that  "Davis  had  been  sell- 
ing cars  at  a  secondhand  automobile  place," 
but  "knew  nothing  about  his  business."  Wit- 
ness' son,  W.  E.  McGuire,  Jr.,  "was  a  sales- 
man for  the  Farmers'  Supply  Ck)mpany,"  and 
also  "secretary-treasurer.  He  was  acting 
secretary."  Further,  this  witness  stated  that 
lie  did  not  think  that  Davis  was  selling  for 
the  Supply  Ck)mpany  up  to  June  1,  1920. 

Davis  states  that  he  bought  the  Garman 
car  some  time  in  1920,  about  May  20th,  but 
adds  that  when  he  made  this  purchase  "he 
was  not  agent  for  the  Farmers'  Supply  Com- 
pany," thereby  positively  confirming  Mc- 
Guire's  impression  in  this  respect.  The  fol- 
lowing extracts  from  the  testimony  of  this 
witness  relate  to  the  alleged  imputed  knowl- 
edge of  the  Supply  Company  that  the  Gar- 
man car  was  in  Davis'  hands  for  sale,  and 
constituted  a  part  of  his  stock  in  trade: 


"Q.  State  whether  or  not  any  officer  or  agent 
of  the  Farmers'  Supply  Company  knew  that 
yon  had  this  car. 

"A.  The  young  Mr.  McGuire  knew  that  I  had 
this  car,  for  he  had  a  talk  with  me.  He  is 
acting  secretary.  I  told  him  that  I  had  the 
car  there. 

"Q.  Did  you  tell  him  that  you  had  the  car 
for  the  purpose  of  disposing  of  it? 

"A.  Yes;  I  could  not  say  that  we  were  talk- 
ing about  having  the  car  there;  I  would  not 
say  that. 

"Q.  He  knew  that  you  had  bought  it? 

"A.  Yes. 

"Q.  Did  young  Mr.  McGuire  see  tiiis  car  when 
he  was  there? 

"A.  I  would  not  be  sure  whether  he  did  or 
not.    •    •    • 

"Q.  Were  yon  selling  the  car  for  the  Farm- 
ers' Supply  Company  to  the  Garmans? 

"A.  Yes. 

"Q.  Were  yon  agent  at  that  time  for  the 
Supply  Company? 

"A.  Yes. 

"Q.  At  the  same  time  you  were  running  this 
business? 

"A.  No. 

"Q.  But  I  understood  that  you  were  acting 
as  agent  for  the  Farmers'  Supply  Company? 

"A.  Not  when  I  bought  this  car  from  Gar- 
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man. 

From  the  foregoing  testimony  It  will  be 
perceived  that  Davis  bought  the  Garman 
car  after  he  ceased  to  represent  the  Supply 
Company. 

This  testimony  also  shows  that  it  was  in 
an  apparently  casual  conversation  with 
young  McGuire  some  time  in  1920,  and  not  in 
the  course  of  business  (for  he  did  not  repre- 
sent the  company  at  the  time)  that  he  told 
the  latter  that  he  had  this  car  for  sale. 

[1]  Would  this  conversation  be  sufficient  to 
impute  to  the  Supply  Company  knowledge 
that  the  car  In  question  was  in  the  hands  of 
Davis  for  sale,  and  a  part  of  his  stock?  The 
answer  to  this  query  must  be  in  the  negative. 

"While  a  corporation  knows  a  fact  only  as 
its  officers  and  agents  know  it,  it  does  not 
know  all  that  Its  agents  know,  but  only  what 
comes  to  them  while  acting  for  the  corpora- 
tion within  the  scope  of  their  agency,  when  it 
is  their  duty  to  report  their  knowledge  to  the 
general  officers,  or  agents  of  the  company,  and 
it  may  be  presumed  that  they  have  told  their 
principal  what  they  know."  Corrigan  v.  Bobbs- 
MerriU  Co.,  228  N.  Y.  68,  69, 126  N.  E.  260,  10 
A.  L.  R.  662. 

"The  prevailing  rule  upon  this  subject  in 
the  federal  courts  is  that  notice  to  an  officer 
of  a  corporation  is  not  such  notice  to  the  cor- 
poration as  to  affect  its  rights,  unless  such 
notice  or  knowledge  of  the  officer  is  in  regard 
to  a  matter  coming  within  tlie  sphere  of  his 
duty  whUe  attending  to  the  business  of  the  com- 
pany, and  acquired  while  acting  in  regard  to  the 
same."  McDermott  v.  Hayes,  197  F.  129-135, 
116  C.  C.  A.  553,  559. 

**The  rule  that  notice  to  an  officer  or  agent 
is  notice  to  the  corporation  applies  as  a  gen- 
eral rule  only  where  the  matter  with  reference 
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to  which  notice  la  IglTen  or  acquired  is  within 
the  scope  of  the  officer^s  or  agent's  anthority. 
and  has  some  direct  connection  with  his  agencyt 
and  the  notice  or  knowledge  comes  to  or  is  pos- 
sessed by  him  in  his  official  or  representatire 
capacity,  and  where  the  officer  or  agent  in  the 
line  of  his  duty  ought  and  could  reasonably  be 
expected  to  act  upon  or  communicate  the 
knowledge  to  the  corporation;  and  hence  the 
corporation  is  not  affected  with  knowledge 
which  the  officer,  or  agent,  acquires  while  not 
acting  within  his  authority,  or  which  relates  to 
matters  not  witliin  the  scope  of  his  authority, 
or  which  is  acquired  by  a  person  who  is  not  an 
officer  or  agent  of  the  corporation/'  14A  Ck>r- 
pus  Juris,  p.  487. 

In  the  case  of  Taylor  ▼.  Sutherlin-Meade 
Tobacco  Co.,  107  Va.  787,  790,  60  S.  B.  132, 
It  appears  that  an  affidavit  in  attachment 
which  the  Code  required  to  be  made  by  the 
plaintiff,  his  agent,  or  attorney,  was  signed 
by  the  secretary  and  treasurer  of  the  corpo- 
ration. 

The  court  held  that  this  affldavit  did  not 
show  on  its  tSLce  that  it  was  made  by  an  agent 
of  the  corporation,  the  court  not  taking  Judi- 
cial knowledge  of  the  fact  that  such  officer 
was,  vlrtute  officii,  the  agent  of  the  corpora- 
tion. 

In  the  instant  case  it  appears  that  a  sales- 
man of  the  Supply  Company  and  its  acting 
secretary,  in  a  conversation  with  Davis  after 
the  latter  had  ceased  to  be  an  agent  for  the 
Supply  Company,  was  apprised  that  Davis 
had  the  Garman  car  for  sale.  It  is  not  estab- 
lished nor  sought  to  be  established  that  this 
knowledge  was  .secured  by  McGulre  while  act- 
ing within  the  sphere  of  his  duty  and  attend- 
ing to  the  business  of  his  company.  Nor  does 
it  in  any  wise  appear  that  it  was  McGuire'a 
duty  to  report  the  information  thus  secured 
to  the  general  officers  or  agents  of  his  com- 
pany. 

Hence,  under  the  circumstances  revealed, 
McGuire's  knowledge  was  not  the  knowl- 
edge of  the  Supply  Company,  and,  if  this 
casual  communication  of  information  by 
Davis  is  to  be  regarded  as  notice  to  McGuire, 
it  was  not  notice  to  the  Farmers'  Supply 
Company. 

[2]  The  elimination  of  this  feature  of  the 
instant  case  leaves  remaining  for  determina- 
tion the  inquiry  whether  the  holder  of  a  lien 
such  as  was  reserved  in  this  case,  valid  in  all 
respects  in  its  inception  and  recordation, 
shall  be  deprived  of  the  benefit  of  same  by 
the  supervening  act  of  his  vendee  who  sells 
the  same  to  a  dealer  without  the  knowledge 
of  his  vendor,  thereby  allowing  the  mortgage 
chattel  to  become  a  part  of  a  shifting  stock, 
and  in  the  result  to  be  sold  to  a  bona  fide 
purchaser  for  value,  and  without  knowledge 
or  notice  of  the  contract. 

The  facts  upon  which  the  decision  rests  in 
the  case  of  Bolce  v.  Stance  &  Guaranty 
Company  are  widely  different  from  the  facts 
in  the  case  in  Judgment. 


Gordon,  a  licensed  dealer  in  automobiles, 
with  a  salesroom  and  storeroom  on  Broad 
street  in  the  city  of  Richmond,  purchased 
certain  automobiles  from  the  National  Com- 
pany. He  borrowed  the  money  with  whidi 
he  paid  for  these  automobiles  from  a  Guaran- 
ty Company  in  Baltimore,  Md.  To  secure 
the  notes  given  for  this  borrowed  money,  he 
executed  a  chattel  mortgage  which  was  duly 
recorded  in  the  city  of  Richmond.  There- 
after the  automobiles  in  question  passed  into 
and  became  a  part  of  his  stock  in  trade  in 
his  salesroom.  C.  Boice,  the  plaintiff  in 
error,  purchased  and  paid  for  one  of  these 
cars,  on  which  a  balance  of  purchase  money, 
secured  as  aforesaid,  was  still  due.  There- 
upon the  guaranty  company  brought  an 
action  of  detinue  to  recover  possession  of  the 
automobile.  The  evidence  showed  that  the 
guaranty  company  was  aware  that  Gordon 
was  exposing  and  offering  for  sale  to  the 
general  public  the  automobiles  in  his  show- 
room or  salesroom^  and  that  the  automobiles 
upon  which  the  chattel  mortgages  were  given 
were  bought  for  sale  and  placed  in  said  sales- 
room for  that  purpose.  The  question  pre- 
sented was,  Who  had  the  superior  claim  to 
the  automobile,  Bolce  or  the  guaranty  com- 
pany? Boice  was  a  subsequent  purchaser 
for  value  from  Gordon,  without  actual  notice 
of  the  existence  of  the  mortgage.  The  court 
held  thatr- 

"If  the  owner  stands  by,  and  permits  a  seller 
who  is  a  licensed  dealer  in  such  goods  to  hold 
himself  out  to  the  world  as  owner  to  treat  the 
goods  as  his  own,  to  place  them  with  other 
similar  goods  of  his  own  in  a  public  showroom, 
and  offer  the  same  indiscriminatdy  with  his 
own  to  the  public,  he  will  be  estopped  by  his 
conduct  from  asserting  his  ownership  against 
a  purchaser  for  value  without  notice  of  his 
title. 

"The  constructive  notice  furnished  by  a  re- 
corded mortgage  or  deed  of  trust  in  such  cases 
is  not  sufficient.  The  act  of  knowingly  permit- 
ting the  goods  to  be  so  handled  and  used  by 
the  seller  in  the  ordinary  and  usual  conduct  of 
his  business  is  Jnst  as  destructive  of  the  rights 
of  the  creditor  as  if  such  permission  had  been 
expressly  granted  in  the  mortgage,  or  deed  of 
trust"  Boice  v.  Finance  &  Guaranty  Co.,  127 
Va.  663,  102  S.  E.  591,  10  A.  L.  R.  664. 

It  will  be  noted  in  this  case  that  the 
owner  loses  his  lien  because  his  conduct 
estops  him  from  enforcing  it.  No  such  situa- 
tion is  presented  in  the  instant  case.  The 
Supply  Company  sold  a  car  to  the  Garmans, 
not  to  become  part  of  a  shifting  stock  on 
exhibit  for  sale,  but  for  their  personal  use. 
A  lien  for  the  deferred  balance  of  purchase 
money  on  this  car  was  reserved  in  a  written 
contract,  pursuant  to  the  statute,  and  a  mem- 
orandum thereof  duly  recorded  in  the  clerk's 
office  of  the  county  of  the  vendee's  residence 

[3]  The  vendor  was  not  aware  of  the  sub- 
sequent sale  to  Davis,  and  did  not  ''stand 
by  and  permit"  Davis  to  place  the  car  In  his 
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salesroom,  and  offer  the  same  for  sale  to  the 
public  Hence  there  is  no  estoppel  by  con- 
duct. The  sole  groimd  ypon  whidh  the 
Supply  Company  could  be  deprived  of  its 
lien  In  the  instant  case  would  be  upon  the 
theory  that,  after  a  lien  is  reserved  under 
section  5189,  it  is  the  duty  of  the  vendor  to 
keep  track  of  the  chattel,  and,  if  it  is  sold 
to  a  dealer,  and  becomes  part  of  a  shifting 
stock,  to  take  prompt  and  appropriate  steps 
to  preserve  his  lien,  and  prevent  a  sale  to  an 
innocent  purchaser.  Tliere  is  nothing  in 
section  5189  to  indicate  that  the  General 
Assembly,  when  it  gave  the  lien  which  that 
section  affords,  intended  to  place  upon  the 
vendor  the  duty  of  following  the  subsequent 
course  of  the  chattel  sold  by  him,  and,  fall- 
ing in  this  duty,  incur  the  penalty  of  losing 
his  lien  in  the  event  that  in  the  ultimate 
such  chattel  without  his  knowledge  became 
a  part  of  a  shifting  stock,  and  was  sold  to 
an  innocent  purchaser.  It  would  be  unrea- 
sonable to  place  such  an  interpretation  upon 
the  statute.  The  controlling  principle  assert- 
ed and  established  in  Boice  v.  Finance  & 
Guaranty  Corporation,  supra,  is  that  the 
company's  conduct  was  as  destructive  of  its 
right  to  assert  its  lien  as  if  it  had  expressly 
included  in  the  mortgage  provisions  adequate 
to  defeat  its  puriwses.  It  is  not  perceived 
that  the  Law  and  chancery  court  of  the  city 
of  Boanoke  erred  in  upholding  the  lien  in 
question,  and  its  action  in  that  respect  is 
Sustained.  It  is  considered,  however,  that 
to  the  extent  of  the  balance  due  to  the 
Supply  Company  upon  the  car  in  question, 
should  the  appellant  pay  the  same,  or  said 
balance  be  recovered  by  the  said  company 
by  means  of  sale  of  the  automobile  under 
the  decree  under  review,  the  Supply  Com- 
pany should  and  is  hereby  required  to  assign 
the  notes  of  said  Garmans,  above  mentioned, 
together  with  the  lien  upon  the  automobile^ 
to  the  said  Rudolph,  without  recourse  as 
to  said  company. 
Affirmed. 

BURKS,  J.,  absent 


(131  Va.  a02) 

LYNCH  St  al.  v.  CLINCH  MOTOR  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept.  22,  1021.) 

I.  Appeal  and  error  ^=»7I  (3)— Order  refus- 
ing to  dissolve  Injunction  appealable. 
An  appeal  will  lie  from  an  order  refusing 
to  dissolve  an  injunction. 

^  Appeal  and  error  ^=s>447— Appeal  from  or- 
der refusing  to  dissolve  Injunction  does  not 
forestall  onler  at  final  hearing. 
Tlie  granting  of  an  appeal  from  an  order 
refusing   to    dissolve   an    injunction    does  not 
forestall  the  order  to  be  made  at  final  hearing. 


3.  Appeal  and  error  ^s»363— Matters  not 
finally  decided  on  appeal  from  order  refus- 
ing to  dissolve  Injnnotlon. 

On  an  appeal  from  an  order  refusing  to 
dissolve  an  injunction  restraining  defendants 
from  entering  Uie  automobile  business,  made 
before  final  hearing,  conflicting  affidavits  leave 
the  matter  in  too  much  doubt  for  final  deci- 
sion, so  that  the  cause  should  be  remanded 
for  proofs  necessary  to  final  determination. 

Appeal  from  Circuit  Court,  Wasbington 
County, 

Bill  by  R.  T.  Sutton  and  anotber,  copart- 
ners as  the  Clincb  Motor  Company,  against 
T.  B.  liynch  and  another,  to  enjoin  defend- 
ants front  entering  the  automobile  business. 
From  an  order  refusing  to  dissolve  the  in- 
junction, granted  in  accordance  witb  the 
prayer  of  the  bin,  the  defendants  appeal. 
Appeal  dismissed  without  prejudice. 

Bums  &  Kidd  and  Bird  &  Lively,  all  of 
Ejobanon,  for  appellants. 

Finney  &  Wilson  and  8.  B.  Quillen,  all  of 
Lebanon,  for  appeUees. 

BURKS,  J.  R.  T.  Sutton  and  C.  B.  Sut- 
ton, partners  as  Clinch  Motor  Company,  fil- 
ed their  bill  in  equity  to  enjoin  T.  B.  Lynch 
and  Joe  Monk  from  going  into  the  automo- 
Mle  and  garage  business  at  Lebanon,  in 
Russell  county,  Va.,  in  violation  of  their  al- 
leged contract  not  to  do  so  within  a  given 
time.  Lynch  and  Monk  had  been  engaged  in 
that  business  as  partners,  under  the  firm 
name  of  Lebanon  Garage  &  Machine  Com- 
pany, for  some  time  prior  to  January  13, 
1919,  and  both  partnerships  were  so  engag- 
ed on  that  date,  when  tiie  following  con- 
tract was  Altered  into: 

"This  contract,  made  this  the  13th  day  of 
January,  1919,  by  and  between  Lebanon  Gar- 
age &  Machine  Company,  hereinafter  known 
as  the  party  of  the  first  part,  and  Clinch  Mo- 
tor Company,  hereinafter  known  as  party  of 
the  second  part,  witnesseth: 

'That  party  of  the  first  part  this  day  sell 
to  party  of  the  second  part  their  garage  and 
shop  equipment  and  accessories,  which  in- 
dudes  Ford  and  Maxwell  parts;  party  of  the 
first  part  agrees  to  sell  party  of  the  second 
part  their  parts,  accessories,  shop  equipment, 
and  building  at  cost,  plus  expense  of  placing 
same  in  stock;  party  of  the  first  part  agrees 
to  not  go  into  garage  or  automobile  business 
within  3  years  from  the  above-mentioned  date, 
within  a  radius  of  twenty  miles  on  either  side 
of  Lebanon,  Russell  county,  Va.  [Signed]  L. 
C.  Mch.  Co.,  by  Joe  Monk,  Party  of  che  First 
Part  Clinch  Motor  Co.,  by  R.  T.  Sutton, 
Mgr.,  Party  of  the  Second  Part." 

Soon  after  this  contract  was  entered  in- 
to a  corporation  was  organized  and  charter- 
ed to  do  a  rival  business  in  the  town  of 
Lebanon,  in  which  both  Lynch  and  Monk 
became  officers  and   active  partidimnts  in 
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the  business.  The  original  Mil  was  a  pure 
bill  of  injunction,  but  soon  after  It  was  filed 
an  amended  bill  was  filed,  making  some 
changes  in  and  additions  to  the  original 
bill,  and  the  prayer  of  the  bill  was  enlarged, 
so  as  to  ask  that  the  defendants  be  requir- 
ed to  compensate  the  complainants  for  the 
damages  already  done,  and  for  the  ascer- 
tainment of  such  damages  by  proper  ac- 
counts to  be  ordered  and  taken.  The  ap- 
plication for  the  injunction,  of  which  notice 
had  been  duly  given,  was  to  have  been  heard 
on  January  13,  1920,  but  owing  to  causes 
for  which  the  complainants  were  not  re- 
sponsible was  not  heard  till  March  10,  1020. 
In  the  meantime  the  bill  had  been  amend- 
ed, and  the  norotion  was  heard  on  the  orig- 
inal and  amended  bills,  the  demurrers  and 
ansir\'ers  to  each,  and  upon  afiidavits  filed 
by  the  complainants  and  the  defendants. 
Written  briefs  were  also  filed  by  counsel  on 
both  sides.  Upon  this  hearing  the  demur- 
rers were  overruled,  and  the  injunction  was 
awarded  as  prayed  for  on  March  10,  1920. 
On  April  20,  1920,  the  defendants  gave  no- 
tice that  they  would  move  to  dissolve  the  in- 
junction on  April  29,  1920.  un  the  latter 
date  the  motion  to  dissolve  was  heard  upon 
the  pleadings  and  afildavits  heard  at  the 
original  hearing,  and  on  the  affidavits  of 
the  parties  thereafter  made,  and  on  certain 
written  motions  filed  by  the  defendants 
which  need  not  now  be  considered.  The 
court  took  time  to  consider  of  its  judgment, 
and  by  an  order  entered  June  18,  1920, 
refused  to  dissolve  the  injunction.  From 
this  order  the  present  appeal  was  taken. 

[1]  The  right  to  appeal  from  an  order  re- 
fusing to  dissolve  an  injunction  seemfs  to 
be  settled  in  this  state,  and  is  placed  on  the 
ground  that  it  adjudicates  the  principles  of 
the  case.    It  is  said  that — 

"The  refusal  to  dissolve  the  injunction  adju- 
dicated the  principle  to  this  extent:  That  the 
injunction  had  not  been  improvidently  award- 
ed, and  that  as  the  cause  then  stood  it  ought 
to  still  be  continued.  It  is  therefore  such  an 
order  as  may  be  appealed  from."  Baltimore 
&  O.  B.  Co.  V.  City  of  Wheeling,  13  Grat 
(54  Va.)  40,  69. 

See,  also,  Kahn  v.  Kemgood,  80  Va.  342; 
Bristow  V.  Home  Building  Co.,  91  Va.  18, 
23,  20  S.  E.  946,  947 ;  Norfolk  &  W.  By.  Co. 
V.  Old  Dominion  B.  Co.,  97  Va.  89,  90,  33 
S.  E.  ooO. 

r2]  But  the  granting  of  the  appeal  does 
not  in  any  way  forestall  the  order  .to  be 
made  at  the  hearing.  It  simply  operates  to 
put  the  case  on  the  docket  of  this  court  for 
such  order  to  be  made  therein  at  the  hear- 
ing as  appears  to  be  right  and  proper. 

A  number  of  questions  of  great  interest 
and  importance  were  raised,  and  they  have 
been  discussed  before  us  in  briefs  of  more 
thap  ordinary  ability,  and  with  a  very  full 


citation  of  authority.  Some  of  them  are 
pure  questions  of  law,  that  might  be  dispos- 
ed of  on  the  present  record;  others  are 
dependent  on  the  facts.  On  the  former,  we 
do  not  wish  to  be  understood  as  expressing 
any  opinion,  but  will  reserve  our  opinion 
until  the  case  can  be  heard  on  the  facts  also. 
[3]  It  will  be  observed  that  no  testimony 
was  taken  in  the  cause,  but  that  it  was 
heard  on  purely  ex  parte  affidavits.  Among 
the  questions  discussed  in  the  briefs  were 
the  power  of  Monk  to  make  the  contract; 
whether  the  same  embraced  the  "good  will" 
of  the  sellers'  business;  whether  the  con- 
tract was  of  such  nature  as  to  be  void  be- 
cause in  restraint  of  trade ;  whether  or  not 
the  contract  had  been  ratified  by  Lynch,  if 
not  originally  authorized  by  him;  and 
whether  or  not  the  complainants  were  bar- 
red of  relief  by  reason  of  their  laches  in  the 
enforcement  of  their  rights.  It  is  readily 
observed  that  most,  or  all  of  these  questions, 
will  be  seriously  affected  by  the  facts  of  the 
case,  and  these  have  not  been  fully  or  suffi- 
ciently presented.  The  facts  are  to  be  gath- 
ered chiefly  from  the  parties  themselves, 
two  on  each  side.  None  of  them  has  been 
sworn  to  tell  the  whole  truth,  and  each  has 
apparently  presented  his  side  of  the  case, 
and  has  left  unsaid  facts  material  to  a  cor- 
rect determination  of  the  case.  On  some  of 
the  most  material  points  the  affidavits  are 
in  direct  conflict  Both  cannot  be  true.  The 
transaction  was  of  such  nature  that  the  par- 
ties thereto  must  have  known  facta  which 
are  not  stated  in  their  affidavits.  These 
facts  would  most  probably  have  been  devel- 
oped on  cross-examination,  and  the  accimi- 
cy  of  the  witnesses'  statements  would  have 
been  tested  by  details  not  contained  in  the 
affidavits,  but  neither  party  has  had  the 
opportunity  of  cross-examining  the  other's 
witnesses.  The  conflicting  affidavits  leave 
the  facts  of  the  case  in  too  much  doubt 
and  uncertainty  to  form  a  safe  basis  for  the 
determination  of  the  rights  of  the  parties. 
The  practice  of  receiving  affidavits  on  an 
application  for  an  injimction,  or  on  a  motion 
to  dissolve,  is  too  well  established  in  this 
state  to  require  the  citation  of  authority, 
but  they  are  not  entitled  to  the  same  weight 
as  depositions  taken  after  notice  to  the  op- 
posite patty  and  an  opportunity  for  cross- 
examination.  It  is  true  that  on  a  pure  bill 
of  injunction  very  summary  proceedings  are 
allowed,  and  are  sometimes  necessary,  but 
they  must  be  compatible  with  the  correct 
decision  of  the  case  in  question.  As  weQ 
said  by  Moncure,  J.,  in  Baltimore  &  O.  B. 
Co.  V.  Wheeling,  ubi  supra: 

''Irreparable  mischief  may  be  done,  not 
only  by  denying,  but  also  by  granting  and  re- 
fusing to  disRolve  an  injunction." 

The  case  in  judgment  is  of  that  nature 
Very    serious,   if  not    irreparable,    damage 
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may  be  done  to  (me  or  the  other  of  the  par-  r     W.  B.  Phipps,  and  S.  H.  &  G.  G.  Bather- 


ties  If  the  case  Is  decided  on  the  present 
record.  The  case  should  be  renfanded  for 
proof  in  the  usual  form,  and  then  heard  on 
its  merits. 

The  api>eal  will  therefore  be  dismissed  as 
prematurely  awarded,  at  the  costs  of  the  ap- 
pellants, but  without  prejudice  in  any  way 
to  their  rights. 

KFiTJiY,  P.,  absent 


(1:1  Va.  268) 

O'QUINN  V.  HAZEL  LAND  CORPORATION 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

22,  1921.) 

I.  Judicial  sales  €=>27 (2)— Purchaser,  cast  In 
Judgment  for  failure  to  complete  purchase, 
held  not  entitled  to  reimbursement  from  pro- 
ceeds of  further  sales. 

Purchaser  at  sale  of  land  at  suits  of  holders 
of  several  liens,  falling  to  complete  bis  pur- 
chase and  compelled  to  pay  loss  incurred  by  re- 
sale for  lesser  amount,  was  not  entitled  to  reim- 
bursement from  surplus  from  proceeds  of  sales 
of  other  lands  of  the  debtor  in  the  same  pro- 
ceedings, or  entitled  to  subject  other  lands  sold 
by  the  debtor  to  his  claim  for  reimbursement  by 
virtue  of  an  agreement  between  him  and  the 
debtor,  unknown  to  the  subsequent  purchasers, 
that  he  should  be  saved  harmless  by  reason 
of  his  purchase;  his  remedy,  if  any,  being 
against  the  debtor  on  such  agreement. 

2»  Lis  pendens  ^=s>26(l)  —  Lands  subject  to 
owner's  debts  In  inverse  order  of  alienation. 
If  a  purchaser  at  judicial  sale,  compelled  to 
pay  loss  sustained  by  his  faUure  to  complete 
the  purchase,  was  entitled  to  reimbursement  for 
such  loss  out  of  lands  sold  by  the  debtor  pend- 
ing the  proceedings,  the  lands  first  aliened 
would  be  last  subject  to  such  daim. 

Appeal  from  Circuit  Ck)urt,  Dickenson 
County. 

Petition  of  W.  O'Quinn  In  numerous  credi- 
tors* suits  against  J.  P.  Laforce,  which  were 
heard  together  for  enforcing  liens.  Sale 
was  ordered,  at  which  W.  O'Quinn  purchas- 
ed six  tracts  of  land.  Falling  to  pay  pur- 
chase money,  the  land  was  resold,  result- 
ing in  a  deficit,  for  which  Judgment  was  taken 
against  O'Quinn,  which  he  paid  in  full,  and 
bet^^een  the  time  of  sale  and  resale  the  llazel 
LAnd  Corporation  purchased  of  the  debtor 
certain  other  tracts,  which  were  subsequent- 
ly sold,  resulting  in  a  surplus,  and  O'Quinn 
petitioned  to  be  reimbursed  therefrom  for 
the  judgment  he  had  paid,  and  from  a  decree 
sustaining  a  demurrer  by  the  Hazel  Land 
Corporation  and  others  to  the  petition,  and 
dismissiDg  the  petition,  O'Quinn  appeals.  Af- 
firmed. 


land,  all  of  Clintwood,  for  appellant. 

Chase  &  McCoy,  of  Clintwood,  Harman  & 
Probst,  of  Tazewell,  for  appellees. 

::KLLY,  p.  This  is  an  appeal  from  a  de- 
cree sustaining  a  demurrer  to  a  petition  in- 
teri>osed  by  W.  O'Quinn  in  several  lien  cred- 
itors' suits  against  one  J.  P.  Laforce  and 
others. 

Laforce  owned  a  number  of  tracts  of  land, 
some  of  which  were  incumbered  by  deeds  of 
trust,  and  all  of  which  were  subject  to  the 
liens  of  sundry  Judgments  against  him.  Nu- 
merous suits  were  brought  from  time  to 
time,  all  of  which  were  finally  heard  together, 
for  the  purpose  of  enforcing  the  liens  afore- 
said against  the  Laforce  lands.  There  was  a 
report  of  the  liens  by  a  commissioner,  and 
a  Judicial  sale  ordered,  at  which  six  cer- 
tain tracts  of  land  owned  by  Laforce  (be- 
ing only  a  portion  of  his  real  estate)  were 
purchased  by  W.  O'Quinn  at  the  aggregate 
price  of  $3,160,  for  which  he  gave  his  notes, 
with  personal  surety,  payable  In  one,  two, 
and  three  years.  This  sale  was  confirmed  on 
condition  that  the  costs  and  commissions 
should  be  paid  within  30  days;  otherwise,  a 
new  sale,  was  to  be  made  on  the  same  terms 
as  in  the  previous  decree.  It  does  not  affirm- 
atively appear  from  that  portion  of  the  rec- 
ord in  the  aforesaid  chancery  causes  accom- 
panying the  petition  now  before  us  that  this 
condition  was  ever  complied  with,  but  the 
clear  inference  Is  that  it  was,  for  the  rec- 
ord in  hand  does  disclose  that  the  sale  there- 
after was  dealt  with  by  the  court,  the  com- 
missioner, and  the  parties,  including  O'Quinn, 
as  having  been  duly  confirmed. 

O'Quinn  failed  to  pay  his  purchase-money 
notes,  and  after  due  service  of  a  rule  against 
him  and  his  sureties  to  show  cause  why  the 
lands  should  not  be  resold  ^t  their  risk,  a 
resale  was  ordered  and  made,  which  re- 
sulted in  a  loss  or  deficit  of  $1,584.54  in  the 
fund  belonging  to  the  creditors,  for  which  a 
Judgment  was  duly  rendered  against  O'Quinn 
and  his  sureties,  and  afterwards  paid  In  full 
by  O'Qninn. 

While  the  aforesaid  suits  were  pending, 
but  before  there  had  been  any  decree  of 
sale  therein,  J.  P.  Laforce  sold  and  convey- 
ed to  Harrison  Austin  59  acres  of  land,  and 
Austin  thereafter  conveyed  a  part  thereof 
to  W.  J.  Leftwich.  This  50  acres  was  af- 
fected by  some  of  the  Judgments  against  La- 
force, but  having  be^i  among  the  first  aliened 
by  him  was,  of  course,  to  be  among  the  last 
subjected  to  his  debts.  It  was  not  one  of 
the  six  tracts  sold  to  O'Quinn. 

Subsequently,  but  before  the  sale  was  made 
to  O'Quinn,  by  decree  of  October  14,  1914, 
J.  P.  Laforce  was  permitted  to  convey  to  W. 
M.  Ritter  Lumber  Company  189  acres  of  land 
involved  in  the  litigation  for  $1,700,  which 
sum  was  paid  into  court,  and  the  liens  as  to 
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the  land  tbus  sold  and  conveyed  were  trans- 
forred  therefrom  to  the  fund  thus  arising^. 

And  between  the  date  of  the  original  sale 
to  (yQninn  and  the  resale  at  his  risk,  J.  K. 
Harman,  tmstee,  acting  on  behalf  of  the 
Hazel  Land  Ck>rporation,  purchased  from 
J.  P.  Laforce  four  tracts  of  land  and  1,000 
standing  trees,  all  of  which  were  subject 
to  some  or  all  of  the  liens  sought  to  be  en- 
forced in  the  aforesaid  chancery  suit,  but 
none  of  which  had  been  sold  therein.  It 
therefore  appeared  that  at  the  time  of  the 
purchase  by  Harman  for  the  Hazel  Land 
Gorporation  there  was  a  fund  In  court  rep- 
resented by  the  notes  of  (VQuinn  and  his 
surety  for  $3,100  available  to  owners  of  the 
liens  sought  to  be  enforced. 

The  proceeds  of  the  lands  sold  to  the  W. 
M.  Ritter  Lumber  Company  and  of  the  six 
tracts  sold  first  to  O'Quinn  (and  afterwards 
to  another  purchaser,  with  a  Judgment  over 
against  O'Quinn  for  the  deficit),  and  of  cer- 
tain other  lands  sold  in  the  cause,  but  not 
necessary  to  be  further  referred  to  herein, 
not  being  sufficient  to  pay  all  of  the  liens 
against  the  real  estate  owned  by  Laforce, 
the  several  causes  were  again  referred  to  a 
commissioner  to  ascertain  the  other  lands 
of  Laforce  not  theretofore  sold  which  were 
liable  to  the  Judgments  and  liens  remaining 
unsatisfied.  The  commissioner  reported 
among  other  things  that  a  certain  5-acre 
tract  should  be  first  sold;  that  the  Hazel 
Land  Ck>rporation  property  should  be  nest 
sold:  that  a  certain  1-acre  tract  should  come 
next;  that  the  Harrison  Austin  and  W.  J. 
Leftwldi  land  should  be  sold  as  fourth  in 
order  of  priority,  and  so  on  as  to  other 
tracts  in  the  inverse  order  of  their  aliena- 
tion by  Laforce.  This  report  was  confirmed, 
and  a  sale  ordered  and  made  accordingly,  but 
it  was  unnecessary  to  go  beyond  the  Hazel 
Land  Corporation  tract  to  satisfy  the  liens. 
As  a  matter  of  fact  it  developed  that  the 
Hazel  Land  Corporation  property  (exclusive 
of  the  standing  trees),  which  was  bought  by 
H.  Claude  Pobst  at  the  price  of  $2,245,  was 
more  than  sufl3dent  to  pay  ofiT  all  the  liens, 
and  there  remained  in  the  bands  of  the  court 
a  surplus  fund  of  about  $1,0(X)  realized  from 
the  sale  of  the  latter  property.  Thereupon 
O'Quinn  filed  his  petition,  in  which  he  prayed 
that  he  be  awarded  the  $1,000  surplus,  and 
that  the  unsold  lands  of  J.  P.  Laforce  and 
the  Austin  and  Leftwich  land  and  the  1,000 
trees  aforesaid,  owned  by  the  Hazel  Land 
Corporation,  be  sold  ''to  reimburse  peti- 
tioner." 

This  very  remarkable  claim  on  the  part 
of  appellant  seeks  a  foundation  in  the  fol- 
lowing extract  from  the  petition  setting  up 
the  claim: 

"Your  petitioner  would  further  state  that  be- 
fore he  bid  at  the  sale  by  Special  Commissioner 
Geo.  C.  Sutherland,  he  was  surety  on  the  $475 
judgment  ovdng  to  T.  G.  Kiscr  (a  joint  judg- 
ment against  lAforce  and  O'Quinn),  and»  as 


the  lands  of  J.  P.  Laforce  were  being  sold  to 
satisfy  that  as  well  as  otiier  Uens,  your  peti- 
tioner was  anxious  to  see  all  of  the  said  J.  P. 
Laforce  debts  paid  in  order  to  save  petitioner 
harmless,  and  that  before  the  sale  of  said  tracts 
by  Commissioner  Sutherland  in  which  petition- 
er became  the  purchaser,  J.  P.  Laforce  told 
petitioner  to  bid  the  land  off  for  said  amount, 
and  if  petitioner  would  do  so,  he,  J.  P.  Laforce, 
assured  him  that  he,  the  said  J.  P.  Laforce^ 
would  sell  the  other  tracts  of  land  owned  by 
him,  said  J.  P.  Laforce,  or  execute  deeds  of 
trust,  as  well  as  on  other  property,  and,  if  nec- 
essary, the  tracts  which  were  sold  by  Spedal 
Commissioner  Sutherland  and  bid  in  by  this 
petitioner,  and  from  the  money  thus  realised 
by  deeds  of  trust  or  other  sales,  the  said  J.  P. 
Laforce  would  pay  off  all  the  debts  and  the 
notes  executed  by  this  petitioner  to  said  Com- 
missioner Sutherland.  This  petitioner  would 
also  state  that  he  knew,  and  was  fully  aware, 
the  said  J.  P.  Laforce  owned  other  lands,  and 
petitioner  was  willing  that  the  said  J.  P.  La- 
force should  take  all  of  his  lands  (that  which 
was  unsold  as  well  as  the  portion  being  sold 
by  Commissioner  Sutherland)  and  sell  the  same, 
or  obtain  the  money  by  deeds  of  trust  or  oth- 
erwise, and  pay  off  and  discharge  all  of  the 
judgments,  including  the  one  to  T.  Q.  Kiser,  for 
which  petitioner  was  surety,  and  also  pay  and 
satisfy  the  notes  which  petitioner  executed  to 
Commissioner  Sutherland  for  the  lands  bid  in 
by  him.  Petitioner  also  knew  that  the  lands 
were  of  sufficient  value  to  enable  the  said  J.  P. 
Laforce  to  sell  the  same  and  discharge  all  the 
judgments  and  liens  against  the  same,  includ- 
ing the  notes  executed  by  petitioner  to  Commis* 
sioner  Sutherland,  and,  relying  upon  the  repre- 
sentations and  statements  of  said  J.  P.  Laforce 
that  he  would  sell  all  or  such  amount  of  his 
lands  as  would  discharge  aD  liens  against  the 
same,  and  the  notes  executed  by  this  petitioner 
to  Commissioner  Sutherland,  your  petitioner 
made  the  said  bids  at  the  sale  by  the  said  Com* 
missioner  Sutherland;  and  that  he  would  not 
have  made  said  bids  and  executed  said  notes 
had  it  not  been  for  the  representations  made 
by  the  said  J.  P.  Laforce;  for  this  was  the  in- 
ducing cause  and  motive.  And  petitioner  would 
further  state  that  after  said  notes  were  exe- 
cuted to  Commissioner  Sutherland,  and  after 
the  rule  was  served  upon  him  and  his  sureties, 
the  said  J.  P.  Laforce  still  assured  this  peti- 
tioner that  he  would,  in  the  manner  he  had 
represented,  pay  off  and  discharge  the  liens 
as  well  as  the  notes  executed  by  petitioner  to 
Commissioner  Sutherland,  and  assured  this 
petitioner  that  he  need  not  give  the  matter  any 
notice  or  concern,  and  thereby  lulled  this  peti- 
tioner into  a  sense  of  security,  which  caused 
him  not  to  attend  the  other  sales  of  the  lands 
afterwards  made  in  these  canses.** 

To  the  foregoing  petition  the  Hazel  Land 
Corporation,  Harrison  Austin,  and  W.  J. 
Leftwich  demurred  upon  several  grounds, 
among  which  were  the  following: 

"(2)  That  the  alleged  agreement  between 
O'Quinn  and  Laforce  was  a  private  matter  in 
which  the  demurrants  were  not  interested. 

'*(3)  That  the  purchase  by  W.  0*Quinn  of  the 
six  tracts  of  land  at  the  judicial  sale  for  ^,- 
160  was  a  new  and  Independent  obligation  on 
his  part  to  the  court,  and  any  loss  suffered  by 
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him  tbereunder  is  his  indiyidtial  loss,  and  can- 
cot  b«  asserted  against  the  lands  of  demnr- 
rants;  that  O'Quinn  simply  had  the  verbal 
promise  of  J.  P.  Laforce  to  make  sale  of  his 
lands,  or  borrow  the  money  thereon,  and  pay 
off  his  own  indebtedness,  and  also  pay  the  notes 
which  O'Qainn  executed  to  the  court  for  the  six 
tracts  purchased  at  the  judicial  sale  for  $d,160, 
and  that  such  agreement  would  not  give  a  lien 
on  any  lands  of  J.  P.  Laforce,  or  give  him  the 
right  of  subrogation  to  the  lien  of  any  lienhold- 
er,  or  prevent  J.  P.  Laforce  from  selling  his 
lands. 

•*(4)  •  •  •  That  even  if  sudi  an  agree- 
ment should  place  an  obligation  on  Laforce  to 
reimburse  O'Quinn  for  the  $8,160  bid  by 
O'Quinn  at  the  Judicial  sale  of  the  six  tracts 
of  land,  it  would  be  an  open  account  of  O'Quinn 
against  Laforce,  without  lien  or  equity  of  any 
kind;  and  that  in  no  event  would  such  an 
agreement  afEect  the  lands  of  demurrants/' 

The  conrt  rastained  the  demurrers,  dis- 
missed the  petition  as  to  the  Hazel  Land 
Gorporation  and  Austin  and  Leftwlch,  di- 
rected that  the  $1,000  surplus  realized  from 
the  sale  of  the  Hazel  Land  Corporation's 
land  be  paid  over  to  it,  and  provided  that 
process  should  issue  upon  the  petition  against 
J.  P.  Laforoe  if  the  petitioner  should  so  re- 
quest It  is  from  this  decree  that  the  pres- 
ent appeal  was  allowed. 

[1]  The  foregoing  statement  of  the  case  is 
greatly  abridged  £rom  the  account  thereof 
contained  in  the  petition  upon  which  the 
decree  complained  of  was  rendered.  The  out- 
line we  have  given,  however,  embraces  all 
the  facts  appearing  in  the  petition  which  are 
essential  to  a  proper  decision  of  the  contro- 
versy; and  from  that  outline  it  is  manifest 
tliat  there  is  no  error  in  the  decree  to  the 
prejudice  of  the  appellant.  To  state  the  case 
is  to  decide  it. 

The  relief  ^ught  by  O'Quinn  was  based 
upon  his  alleged  relationship  as  surety  for 
Laforce.  If  this  relationship  existed,  ex- 
cept as  to  the  $475  judgment  against  him  and 
Laforce,  It  arose  from  the  verbal  agree- 
ment set  out  in  the  petition  and  quoted  above. 
Nether  as  to  the  judgment  nor  as  to  the 
aj?reement  did  the  Hazel  Land  Gorporation 
have  any  notice  of  the  alleged  relationship 
of  surety  on  O'Quinn's  part.  He  became  a 
purchaser  just  as  any  other  stranger  might 
have  done,  and  raised  none  of  the  questions 
which  he  is  nofw  raising  until  after  his  own 
default  had  been  in  large  measure  the  cause 
of  the  situation  of  which  he  here  complains. 
He  gave  his  obligations  in  a  new  and  inde- 
pendent contract  with  the  court,  failed  to 
meet  these  obligations  or  to  show  any  reason 
why  he  should  not  do  so,  and  permitted  the 
lands  to  be  resold  at  his  risk,  with  a  result- 
ing loss.  If  he  has  any  recourse,  it  is  against 
Laforce,  and  this  recourse  was  expressly  of- 
fered him  by  the  decree  complained  of. 

[2]  As  to  the  Austin  and  Leftwlch  lands, 
it  is  sutBcient  to  say  that  there  is  no  possible 


view  of  the  case  in  which  O'Quinn  can  justly 
ask  that  t&ey  be  sold  for  his  benefit  They 
were  among  the  first  of  the  lands  to  be  alien- 
ed by  Laforce,  and  the  proceeds  of  other 
lands  liable  in  advance  of  the  former  fully 
satisfied  the  liens  sought  to  be  enforced. 

The  decree  complained  of  is  affirmed. 

Affirmed. 

PBJB2NTIS  and  BURKS,  JJ.,  absent 


(131  Va.  640) 

ALLS  et  al.  v.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

22,  1921.) 

1.  Bali  ^s»82— Need  sot  show  that  reoognl* 
zancs  sought  to  be  forfeited  was  in  legal 
form. 

The  purpose  of  a  writ  of  scire  facias  to  for- 
feit a  recognisance  is  merely  to  give  notice  to 
defendant  of  application  for  award  of  execution 
to  enable  him  to  show  cause  why  the  recog- 
nizance should  not  be  forfeited,  and  it  need  not 
show  on  its  face  that  the  recognisance  was  in 
legal  form,  and  need  not  recite  all  conditions 
of  the  recognisance,  being  sufliGient  if  it  iden- 
tifies the  recognisance. 

2.  Ball  ^=»58,  59— Recognizance  held  valid. 

A  recognisance  was  not  invalid  because  it 
did  not  require  the  defendant  to  appear  before 
the  court,  or  any  court,  but  only  before  the 
Judge,  or  because  language  therein,  '*to  answer 
said  indictmentt"  was  not  sufficiently  definite 
to  identify  the  indictment,  and  hence  not  equiv- 
alent to  statutory  requirem.ent  that  condition 
of  recognisance  should  be  that  the  defendant 
shall  appear  "to  answer  for  the  oifense  with 
which  such  person  is  charged,"  it  appearing 
in  the  caption  in  which  the  form  of  the  recog- 
nizance appeared  that  the  indictment  was  for 
violation  of  the  Prohibition  Law,  in  view  of 
Code  1919,  fi§  4978,  4981. 

3.  Ball  ^=:»58— Recognizance  need  only  point 
out  offense. 

If  the  language  used  in  a  recognizance  is 
sufficiently  definite  to  point  out  the  offense  with 
which  the  person  who  is  let  to  bail  is  charged, 
there  is  a  compliance  with  Code  1919,  §  4973. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Proceeding  by  the  Commonwealth  against 
Leslie  Alls  and  another  to  forfeit  a  recogni- 
zance. Judgment  for  the  State,  and  defend- 
ants appeal.    Affirmed. 

On  October  6,  1920,  the  following  order 
was  entered  in  this  case,  to  wit: 

''Commonwealth  of  Virginia  v.  Leslie  Alls. 
''Violation  of  the  Prohibition  Law. 

"This  day  came  the  attorney  for  the  common- 
wealth, and  the  defendant,  Leslie  Alls,  who 
stands  indicted  for  a  misdemeanor  returned  by 
the  grand  jury  at  this  term  of  court,  on  being 
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solemnly  called  came  not,  whereupon  the  at-| 
tomey  for  the  commonwealth  moved  for  a  for- 
feiture of  the  defendant's  recognizance,  execut- 
ed and  given  for  his  appearance  on  this  day, 
which  motion  is  docketed;  and  it  is  ordered 
that  a  scire  facias  be  issued  by  the  clerk,  di- 
rected to  the  sheriff  of  the  county,  against  the 
surety,  H.  J.  Alls,  returnable  on  the  first  day 
of  the  next  term  of  this  court,  to  show  cause, 
if  any  he  can,  why  said  recognizance  should  not 
be  forfeited  and  a  judgment  entered  against 
said  surety  for  the  amount  thereof." 

Accordingly,  on  October  8,  1920,  the  following 
scire  facias  issued: 

"Whereas,  on  the  2d  day  of  October,  1920, 
Leslie  Alls  and  H.  J.  Alls  personally  appeared 
before  the  judge  of  the  circuit  court  of  Mont- 
gomery county,  Va.,  and  acknowledged  them- 
selves indebted  to  the  commonwealth  of  Vir- 
ginia, the  said  Leslie  Alls  in  the  sum  of  $500, 
and  the  said  H.  J.  Alls  in  the  like  sum  of  $500, 
of  their  respective  goods  and  chattels,  lands 
and  tenements  to  be  levied,  and  to  the  said 
commonwealth  rendered,  yet  upon  condition 
that  if  the  said  Leslie  Alls  should  personally 
appear  before  the  judge  of  our  circuit  court 
for  said  county,  on  the  1st  day  of  October, 
1920,  for  violation  of  the  Prohibition  Laws 
of  this  state  (Laws  1918,  c.  388),  and  should 
not  depart  thence  without  the  leave  of  the  said 
court,  then  the  said  recognizance  was  to  be 
void;    and, 

"Whereas,  the  said  Leslie  Alls  has  failed  to 
make  his  personal  appearance  before  the  judge 
of  our  said  court,  at  the  time  and  place  afore- 
said, according  to  the  condition  of  said  recog- 
nizance as  appears  of  record: 

"Therefore  we  command  you  that  you  make 
known  to  the  said  Leslie  Alls  and  H.  J.  Alls 
that  they  do  be  before  the  judge  of  our  said  cir- 
cuit court,  on  the  first  day  of  the  December 
term,  1920,  to  show  cause,  if  any  they  can,  why 
said  commonwealth,  execution  against  them,  the 
said  Leslie  Alls  and  H.  J.  Alls,  of  the  sev- 
eral sums  of  money  aforesaid,  ought  not  to 
have,  if  to  us  it  shall  seem  expedient:  and  fur- 
ther to  do  and  receive  what  our  said  judge 
then  and  there  of  them  in  this  part  shall  con- 
sider. 

"And  have  then  and  there  this  writ. 

"Witness,  Archer  P.  Johnson,  clerk  of  our 
said  court,  at  the  courthouse,  on  the  8th  day 
of  October,  1920,  and  in  the  145  year  of  the 
commonwealth. 

"Archer  P.  Johnson,  Clerk.** 

The  defendants,  the  appellants,  demurred 
to  the  scire  facias  on  the  grounds  that  it 
shows  on  its  face  that  the  recognizance  tak- 
en in  the  case  did  not  require  the  defendant 
Leslie  Alls  (a)  to  appear  before  the  court  or 
any  court,  or  (b)  "to  answer  for  the  offense 
with  which  such  person  is  charged,"  as  re- 
(luired  by  section  4973  of  the  Code;  and  also 
on  the  ground  that  the  recognizance  imposed 
no  legal  liability  upon  the  defendants  be- 
cause it  is  not  sufficiently  definite  so  as  to 
point  to  and  designate  the  offense  for  which 
the  defendant  Leslie  Alls  was  required  there- 
by to  answer. 

The  recognizance  appears  ftom  the  order 


of  court  entered  October  2,  1920,  which,  to- 
gether with  its  caption,  is  in  the  record  be> 
fore  us  as  follows: 

"Commonwealth  of  Virginia  v.  Leslie  Alls. 
"Violation  of  the  Prohibition  Law. 

"This  day  came  the  attorney  for  the  com- 
monwealth, and  the  defendant,  Leslie  Alls,  was 
led  to  the  bar  in  the  custody  of  the  sheriff. 
And  this  case  is  continued  until  the  6th  day 
of  October,  1920.  Whereupon  the  said  Leslie 
Alls  and  H.  J.  Alls,  his  surety,  entered  into  a 
recognizance  in  the  penalty  of  $500,  to  be  levied 
of  their  respective  lands  and  tenements,  goods 
and  chattels,  and  unto  the  commonwealth  to 
be  rendered;  yet  upon  the  condition  that  if  the 
said  Leslie  Alls  shall  make  his  appearance 
before  the  judge  of  this  court  on  the  6th  day 
of  October,  1920,  to  answer  said  indictment,  and 
not  depart  thence  without  leave  of  our  said 
judge,  and  be  of  good  behavior  towards  all 
citizens  of  this  commonwealth,  and  not  violate 
any  of  the  provisions  of  chapter  388  of  the 
Acts  of  1918,  then  this  recognizance  to  be  null 
and  void,  otherwise  to  remain  in  fuU  force  and 
effect." 

On  the  return  day  of  the  scire  facias,  De- 
cember 1,  1920,  the  court  overruled  the  de- 
murrer aforesaid  to  the  scire  facias,  and, 
on  motion  of  the  attorney  for  the  common- 
wealth, entered  judgment  upon  the  recogni- 
zance against  the  defendants.  It  Is  of  this 
action  of  the  trial  court  that  the  defendants 
complain. 

V.  M.  Sowder,  of  Christiansburg,  and  B.  L 
Jordan,  of  Radford,  for  appellants. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Gen.,  and  Leon  lif.  B'azile, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

SIMS,  J.  (after  stating  the  facta  as  above). 
[1]  1.  Was  the  scire  facias  invalid  on  de- 
murrer thereto,  because  it  failed  to  show  on 
its  face  that  the  recognizance  was  in  legal 
form? 

This  question  must  be  answered  in  the 
negative. 

As  held  in  Bolanz  et  aL  ▼.  Commonwealth, 
24  Grat.  (65  Va.)  31,  the  purpose  of  the  writ 
of  scire  facias  is  merely  to  give  notice  to  the 
defendant  of  an  application  for  award  of  ex- 
ecution upon  the  recognizance,  to  enable  him 
to  show  cause,  if  any  he  can,  why  tbe  re- 
cognizance should  not  be  forfeited.    If  tbe 
terms  of  the  scire  facias  are  deflnite  enough 
to  so  designate  the  recognizance  as  to  un- 
mistakably identify  it  as  the  recognizance 
upon   which   execution  will   be  asked,    the 
scire  facias  is  sufficioit    In  such  case  a  vari- 
ance between  the  language  of  the  scire  fa- 
cias and  that  of  the  recognizance  is  inunate- 
rial,  and  the  validity  of  the  Judgment  and 
execution  will  depend  upon  the  validity  of 
the  recognizance  itself.    Allen's  Case,  90  Ya. 
356,  18  S.  B.  437;  Fulks'  Case,  94  Va.  586. 
27    S.    B.   498;    Bolanz    t.    Commonwealth, 
supra. 
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In  the  instant  case  the  scire  facias  gave 
the  defendants  unmistakable  notice  of  the 
particular  recognizance  upon  Vf^hich  execu- 
tion would  be  asked, -namely,  the  recognizance 
which  the  defendants  had  entered  into  on 
October  2,  1920,  in  the  case  of  Common- 
wealth Y.  Leslie  Alls,  in  which  the  latter  had 
been  Indicted  on  October  1,  1920,  in  the  cir* 
cult  court  of  Montgomery  county,  Va.,  for 
violating  the  prohibition  laws  of  the  state, 
which  recognizance  was  in  the  penalty  of 
$500  as  to  each  of  the  defendants,  and  upon 
condition  that  the  said  Leslie  Alls  should 
personally  appear  before  the  Judge  of  said 
court  on  the  6th  of  October,  1920,  etc. 

It  is  true  that  the  scire  facias  does  not 
correctly  recite  all  of  the  conditions  of  the 
recognizance.  But  that,  as  aforesaid,  is  im- 
material, since  it  otherwise  identifies  the 
recognizance,  which  speaks  for  itself.  In- 
deed, in  the  second  **whereas"  clause  of  the 
scire  facias,  ''the  condition  of  the  recogni- 
zance as  appears  of  record"  is  expressly  re- 
ferred to. 

[2]  2.  Was  the  recognizance  itself  invalid 
(a)  because  it  did  not  require  the  defendant 
Leslie  Alls  to  appear  before  the  court  or  any 
court,  but  only  before  the  Judge  of  the  court, 
or  (b)  because  the  language  therein,  "to  an- 
swer said  iDdictment,"  was  not  sufficiently 
definite  to  point  to  and  identify  the  indict- 
ment, and,  hence  is  not  equivalent  to  the 
statutory  requirement  that  the  condition  of 
the  recognizance  shall  be  that  the  defendant 
who  is  let  to  bail  shall  appear  ''to  answer 
for  the  ofiTense  with  which  such  person  is 
charged." 

The  whole  question  must  be  answered  in 
the  negative. 

(a)  As  to  the  appearance  of  the  defendant 
who  is  let  to  bail,  which  a  recognizance 
should  require,  this  should  be  said : 

Section  4973  of  the  Code  of  1919  provides 
as  follows: 

"The  condition  when  it  is  taken  of  a  person 
charged  with  a  criminal  offense  shall  be  that 
be  appear  before  the  court,  judge,  or  justice  lie- 
fore  whom  the  proceedings  on  such  charge 
will  be  at  such  time  as  may  be  prescribed  by 
the  court  or  officer  taking  it  to  answer  for  the 
offense  with  which  such  person  is  charged." 

Further: 

Section  4981  of  the  Code  of  1919  provides 
as  follows: 

"I>efectB  in  form  of  recognisance  not  to  de- 
feat action  or  judgment.  No  action  or  judg- 
ment on  a  recognizance  shall  be  defeated  or 
ari-ested  by  reason  of  any  defect  in  the  form  of 
the  recognizance,  if  it  appear  to  have  been  tak- 
eo  by  a  court  or  officer  authorized  to  take  it, 
and   be  substantially  sufficient." 

It  will  be  observed  that  the  statute,  sec- 
tion 4973  of  the  Code,  does  not  require  the 
place  of  the  appearance  to  be  stated  in  the 


recognizance,  and  the  lang^aage  of  the  statute 
is  such  that  it  is  immaterial  whether  the  re- 
cognizance requires  the  appearance  to  be 
before  "the  court  [or]  Judge  •••  be- 
fore whom  the  proceedings  on  [the]  charge 
will  be."  And,  it  appearing  in  the  case  be- 
fore us  that  the  recognizance  was  **taken  by 
a  court,  or  officer,  authorized  to  take  it/' 
the  recognizance  was  certainly  "substantial- 
ly sufficient"  in  the  particular  now  under 
consideration,  namely,  in  its  condition  that 
the  defendant  Leslie  Alls  "shall  make  his 
personal  appearance  before  the  Judge  of  this 
court,"  etc.,  and  hence  the  recognizance  Is 
valid  under  the  statute  in  so  far  as  such 
particular  is  concerned. 

(b)  As  to  whether  the  language  of  the  re- 
cognizance "to  answer  said  indictment"  is 
equivalent  to  the  statutory  requirement  that 
the  condition  of  the  recognizance  shall  be 
that  the  defendant  who  is  let  to  bail  shall 
appear  "to  answer  for  the  offense  with  which 
such  person  is  charged,"  this  should  be  said : 

[3]  It  is  well  settled  that  by  the  statute 
(section  4973  of  the  Code)  no  particular  form 
of  language  is  prescribed  for  a  recognizance 
in  the  particular  now  under  consideration. 
If  the  language  used  in  the  recognizance  is 
sufficiently  definite  to  point  out  the  offense 
with  which  the  defendant  who  is  let  to  bail 
is  charged,  it  is  a  compliance  with  the  stat- 
ute. Allen*s  Case,  90  Va.  356,  18  S.  iB.  437; 
Bolanz  v.  Commonwealth,  supra. 

In  Allen's  Case  the  condition  of  the  recog- 
nizance, as  it  appeared  in  the  order  of  the 
court,  was  for  the  appearance  of  the  defend- 
ant let  to  bail  "to  answer  the  charge  against 
him."    The  court  held  that— 


M 


►  •  •  The  language  •  ♦  ♦  is  suffi- 
ciently definite,  as  it  points  out  the  only  of- 
fense with  which  the  prisoner  stood  charged." 

See  90  Va.  at  page  358, 18  S.  E.  at  page  438. 

In  the  case  before  us  the  caption  of  the 
order  of  court,  in  which  the  form  of  the  re- 
cognizance appears,  while  not  a  part  of  the 
order  itself,  is  a  part  of  the  record  of  the 
court  below  and  before  us.  Robinson  v. 
Commonwealth,  88  Va.  900,  14  S.  E.  027. 
Hence  they  must  be  read  along  with'  each 
other.  When  the  order  of  court  is  read 
along  with  its  caption,  it  plainly  appears  that 
the  condition  of  the  recognizance  was  for 
the  appearance  of  the  defendant  Leslie  Alls 
to  answer  the  indictment  against  him  in  the 
case  of  the  commonwealth  against  him  for 
violation  of  the  Prohibition  Law.  This  iden- 
tifies the  indictment  referred  to,  and  fixes  it 
as  a  single  indictment  in  that  particular 
case.  Hence  it  points  out,  identifies  and  des- 
ignates unmistakably,  the  offense  for  which 
such  defendant  was  required  to  answer. 

The  Judgment  under  review  will  be  af- 
firmed. 

BURKS,  J.,  absent 
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HARLEY  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

28,  1921.) 


1.  Criminal  law  ^=9|092(8)— Bllla  of  exooptlon, 
not  tiled  within  60  days  after  final  Judgment, 
not  oonsidered,  thougli  execution  on  Judgment 
was  auspended. 

Bills  of  exception,  not  being  applied  for  or 
obtained  within  00  days  after  final  judgment,  as 
required  by  Code  1919,  §  0252,  they  are  not  part 
of  the  record,  and  assignment  of  error  based 
thereon  cannot  be  considered,  though  execution 
of  the  Judgment  was  suspended  under  section 

essa 

2.  Criminal  law  «=s>951  (4)— Motion  to  aot  aside 
verdict  for  after-dlsoovered  evidenco  muat 
b«  made  at  trial  term. 

The  trial  court's  Jurisdiction  ends  with  the 
term,  and  it  has  no  power  thereafter  to  set 
aside  a  verdict  for  after-discovered  evidence. 


3.  Criminal  law  «=»I03I(I)— Objeotlon  to  suf- 
ffcienoy  of  warrant  cannot  be  raised  for  llret 
time  on  appeal. 

Where  no  objection  was  made  in  the  trial 
court  to  the  sufficiency  of  the  warrant  to  state 
the  disorderly  conduct  complained  of  the  ob- 
jection cannot  be  raised  for  the  first  time  on 
appeal. 


4.  Criminal  law  ^s»l03l(l)— Venue  In  warrant 
In  proeeoutieoi  for  potty  misdemeanors  net 
essential. 

In  prosecution  for  disorderly  conduct,  under 
Code,  I  4633,  that  venue  was  not  laid  in  the 
warrant,  no  objection  being  made  at  the  trial 
court,  and  no  motion  made  to  correct  it,  under 
Code  1919,  §  4969,  is  not  ground  for  reversal, 
especially  in  view  of  section  4982,  providing  for 
trial  without  warrant,  and  section  4990^  for  trial 
on  appeal  without  formal  pleadings. 

Error  to  Hustings  Court  of  Richmond. 

One  Harley  was  convicted  of  disorderly 
conduct,  and  she  brings  error.    Affirmed. 

A.  O.  Boschen  and  M.  J.  Fulton,  both  of 
Richmond,  for  plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Baaile, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 


BURKiS,  J.  The  plaintifr  In  error,  herein- 
after called  the  defendant,  was  convicted  by 
a  Justice  for  disorderly  conduct  on  a  street, 
car,  and  sentenced  to  pay  a  fine  of  $10.  She 
appealed  to  the  hustings  court,  part  II,  of 
the  city  of  Richmond,  where  the  case  was 
heard  de  novo  and  the  trial  was  by  Jury. 
The  Jury  found  her  guUty  and  imposed  a 
fine  of  $10,  which  the  trial  court  refused  to 
set  aside,  and  upon  which  it  entered  up  Judg- 
ment To  that  Judgment  a  wrib  of  error  was 
awarded  by  one  of  the  Judges  of  this  court, 
pursuant  to  the  statute  providing  that — 


''In  an  criminal  cases  where  petition  for  a 
writ  of  error  is  presented  the  same  shall  be 
granted  as  a  matter  of  right**  Acts  1920,  c 
800. 

It  is  assigned  as  error:  (1)  ISuit  the  venue 
is  not  laid  in  the  warrant  of  arrest ;  (2)  that 
the  warrant  does  nob  specify  any  act  of  dis- 
orderly conduct;  (3)  that  the  court  erred  in 
giving  an  instruction  for  the  commonwealth ; 
(4)  that  the  court  erred  in  permittiing  cer- 
tain Questions  to  be  asked  and  answered; 
and  (5)  that  the  court  erred  in  overruling 
defendant's  motion  to  set  aside  the  verdict 
as  contrary  1x>  the  law  and  the  evidence. 
The  last  three  assignments  are  dependent  up- 
on the  bills  of  exception  taken  to  support 
them.  If  the  bills  of  exception  are  not 
parts  of  the  record,  these  assignments  cannot 
be  considered. 

[1]  Final  Judgment  was  entered  ai^ainst 
the  defendant  on  February  10,  1920,  and  the 
.court  adjourned  before  the  first  Monday  in 
March.  The  bills  of  exception  were  not  ap- 
plied for  or  obtained  until  May  8,  1920, 
which  was  not  within  the  60  days  after  final 
Judgment  as  required  by  section  0252  of  the 
Code.  The  bills  of  exception  are  not  parts 
of  the  record,  and  hence  the  assignments  of 
error  based  thereon  cannot  be  considered. 
Bragg  V.  Justus,  129  Va.  — ,  106  S.  B.  335. 
The  fact  that  execution  of  the  Judgm^iit  was 
suspended  under  the  provisions  of  section 
6338  of  the  Code  did  not  affect  the  finality 
of  the  Judgment  in  that  court 

[2]  A  motion  was  also  made  to  set  aside 
the  verdict  for  after-discovered  evidence^  but 
the  motion  was  not  made  until  after  the 
adjournment  of  the  term  at  which  the  final 
Judgment  was  entered.  The  Jurisdiction  of 
the  trial  court  over  the  case  ended  with  the 
adjournment  of  the  term,  and  it  had  no 
power  to  grant  the  motion.  Allen  v.  Com- 
monwealth, 114  Va.  826,  77  8.  B.  6a 

[I]  No  objection  was  made  In  the  trial 
court  to  the  sufficiency  of  the  warrant  in 
any  respect  and  no  demurrer  thereto  was 
interposed,  and  the  defendant  cannot  raise 
the  objection  for  the  first  time  in  this  coort 
that  the  warrant  does  not  specify  the  acts 
of  disorderly  conduct  complained  of.  If  the 
spedflcatdon  was  necessary,  it  could,  and 
doubtless  would,  have  been  readily  supplied. 
It  is  too  late  now  to  raise  the  objection. 

[4]  In  case  of  indlctmentSp  espectaUy  for 
serious  offenses,  venue  must  be  alleged  and 
proved.  Early's  Case,  93  Va.  765,  24  8.  EL 
936;  Fitch's  Case,  92  Va.  824,  24  S.  B.  272 ; 
Anderson's  Case,  100  Va.  860,  42  S.  B.  865; 
West  V.  Commonwealth,  126  Va.  747,  99  S. 
E.  654.  But  in  prosecutions  for  petty  mis- 
demeanors the  same  particularity  is  not  ex- 
pected or  required  in  the  charge  made  In 
the  warrant,  and  where  no  objection  to  the 
warrant  is  made  In  the  trial  court,  and  no 
motion  is  made  bo  correct  it,  under  the  com- 
prehensive provisions  of  section  4989  of  the 
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Code,  this  court  wlU  not  reverse  the  judg- 
ment of  the  trial  court  for  formal  Imper- 
fections of  the  warrant,  unless  the  ends  of 
Justice  require  it. 

Id  Flint  ▼.  Commonwealth,  114  Va.  S20, 
822,  78  S.  E.  d08,  309,  It  is  said: 

"As  has  been  said  by  this  court  frequently, 
the  same  exactness  and  precision  is  not  requir- 
ed in  the  statement  of  an  offense  where  it  is 
to  be  heard  upon  a  warrant  as  in  more  formal 
proceedings  by  information  or  indictment  In 
this  case  it  appears,  further,  that  the  defend- 
ant made  no  objection  whatever  to  the  form 
of  the  warrant  in  the  corporation  court.  Had 
he  then  objected,  whatever  formal  defects  may 
have  appeared  in  the  warrant  could  have  been 
cured. 

"As  was  said  in  Bobinson  v.  Commonwealth, 
111  Va.  844,  a&  S.  B.  518:  'Under  the  broad 
powers  conferred  upon  the  trial  court,  by  sec- 
tion 4107  of  the  Code,  it  was  entirely^  compe- 
tent for  the  court,  of  its  own  motion,  pending 
the  trial  of  an  appeal  from  the  justice  of  the 
peace,  to  direct  the  attorney  for  the  common- 
wealth to  change  the  warrant  from  an  attempt 
to  commit  larceny  of  oats  to  an  attempt  to  ob- 
tain money  by  false  pretenses.  While  it  would 
have  been  more  regular,  perhaps,  to  have  di- 
rected the  change  to  have  been  made  before  the 
trial  began,  yet  where  the  prisoner  did  not  ask 
for  a  continuance,  and  there  is  nothing  to  in- 
dicate that  he  was  prejudiced  by  the  amend- 
ment during  the  trial,  the  irregularity  is  harm- 
less.' 

"We  think,  therefore,  that  If  there  were  for- 
mal objections  to  the  warrant,  the  court  had 
ample  power,  under  the  statute,  to  amend  it, 
and  that  the  accused  cannot  be  permitted  to 
go  to  trial  upon  a  warrant  which  the  court  had 
full  power  to  amend,  and  after  verdict  and  judg- 
ment, for  the  first  time,  to  make  known  his  ob- 
jection.*' 

If  the  defendant  had  been  arrested  by  a 
f>ollce  ohicer  without  a  warrant  she  might 
liave  been  tried  and  convicted  without  any 
warrant,    unless    she    demanded    that    the 
charge  against  her  be  reduced  to  writing  In 
the  form  of  a  warrant  (Code,  §  4992),  and  it 
18  expressly  provided  that  if  the  defendant 
appeals  to  the  court  he  shall  be  entitled  to 
a  jury  trial,  but  that  '*the  appeal  shall  be 
tried  without  formal  pleadings  in  writing.*' 
Code,  §  4990.    If  the  accused  may  be  tried 
without  a  warrant  in  the  first  instance,  un- 
less demanded,  If  abundant  opportunity  is 
afforded  to  correct  the  ^warrant  where  one 
lias  been  issued  (Code,  {  4989),  and  in  either 
event   the  appeal  is  to   be   tried  ''without 
formal  pleadings  in  writing,"  it  would  seem 
to  be  very  plain  that  this  court  ought  not  to 
reverse  the  judgment)  of  the  diil  court  sim- 
jyly  because  the  warrant  failed  to  allege  the 
veoue  of  the  offense. 

Xt  is  said  in  the  reply  brief  that  the  war- 
raiit  did  not  dtarge  the  commission  of  any 
crlxne  under  the  laws  of  this  state  It  ig 
sruilicient  answer  to  quote  section  4533  of 
tbe    Code,   which  is  as  follows: 


''If  any  person,  whether  a  passenger  or  not, 
shall,  while  in  any  car  or  caboose,  or  on  any 
part  of  a  train  carrying  paissengers  or  em-, 
ployees  of  any  railroad  or  street  passenger  rail- 
way, behave  in  a  riotous  or  disorderly  manner, 
he  shall  be  guilty  of  a  misdemeanor.  The  agent 
or  employees  in  charge  of  the  train,  car,  or 
caboose,  may  require  such  person  to  discontinue 
his  riotous  or  disorderly  conduct,  and  if  he 
refuses  to  do  so  may  eject  him,  with  the  aid, 
if  necessary,  of  any  other  persons  who  may  be 
called  upon  for  the  purpose.' 


»f 


The  judgment  of  the  trial  court  will  be 
aifirmed. 
Alhrmed. 

(130  Va.  683) 

BLANCHARD    v.    DOMINION    NAT.   BANK 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

22,  1921.) 

i.  Usury  ^=>47— Note  providing  for  semiannual 
payments  of  Interest  not  usurious. 
Provision  for  semiannual  payments  of  in- 
terest does  not  render  note  usurious,  In  view 
of  Code  1919,  $  5551,  relating  to  legal  rate  of 
interest. 

2.  Interest  ^=>60— Creditor  entitled  merely  to 
simple  Interest,  notwithstanding  debtor's  oon- 
tJnuIng  default  In  payment  of  Interest  at  spe« 
oiflo  periods. 
Where  the  principal  of  debt  is  ascertained, 
and  there  has  been  a  continuing  default  in  pay- 
ment of  Interest,  though  contract  provides  for 
ita  payment  on  recurring  and  for  specified  pe- 
riods, the  court  in  settling  the  account,  in  the 
absence  of  a  specific  agreement  to  pay  lawful 
interest  on  the  installments  in  default,  will  only 
allow  simple  interest  on  the  principal  sum  due. 

Appeal  from  Circuit  Court,  Washington 
County. 

Suit  by  F.  T.  Blanchard  against  the  Do- 
minion Naticmal  Bank  and  others.  Decree 
for  the  named  defendant,  and  complainant 
appeals,  and  the  named  defendant  cross-ap- 
peals.   Affirmed,  as  amended. 

A.  H.  Blanchard,  of  Bristol,  Button  &  Hut- 
ton,  of  Abingdon,  for  plaintiff. 

Peters  &  Lavinder,  of  Bristol,  for  defend- 
ants. 

PRENTIS,  J.  This  Is  the  sequel  to  the 
case  of  Blanchard  ▼.  Dominion  National 
Bank,  125  Va.  586,  100  S.  E.  463.  There  the 
appellant,  who  was  the  indorser  of  certain 
notes,  claimed  that  they  had  been  paid.  That 
question  having  been  decided  against  him. 
the  case  was  remanded  for  further  proceed- 
ings. One  of  the  objections  then  urged  is 
thus  stated  in  that  opinion : 

"Objection  is  made  to  the  decree  appealed 
from  on  the  ground  that  it  is  uncertain,  be- 
cause  it  fails   to  state  from   what  time  the 


^=:9For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Dlgesta  and  Indexes 
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amoantB  due  the  [plaiotiff]  should  bear  inter- 
est" 

This  point  is  thus  decided : 

"The  decree  did  not  finally  dispose  of  the 
case,  but  referred  it  to  a  commissioner  to  take 
certain  accounts,  which  would  of  necessity  dis- 
close, not  only  the  amount  of  the  bank's  claim, 
but  the  time  from  which  it  bore  interest.  This 
decree  properly  ordered  accounts  of  liens  and 
their  priority  before  directing  a  sale  unider  the 
trust  deed." 

After  the  former  appeal  was  determined 
and  the  case  remanded,  the  commissioner 
stated  the  account  and  compounded  the  in- 
terest on  the  debt  semiamiuaUy.  The  appel- 
lant excepted  to  this,  claiming  that  the 
amount  of  the  debt  was  irrevocably  fixed  by 
the  former  decree  at  $4,584,  and  that,  as  no 
other  time  was  thereby  fixed,  the  interest 
thereon  could  only  be  computed  from  the 
date  of  the  decree,  October  10,  1018,  and  also 
upon  the  ground  that,  in  case  his  first  excep- 
tion should  be  overruled,  the  commissioner 
erred  in  compounding  the  interest 

At  the  hearing  the  court  entered  a  decree 
in  favor  of  the  creditor.  Dominion  National 
Bank,  for  the  sum  of  $4,866.18,  with  simple 
Interest  thereon  from  June  6,  1914,  that  be- 
ing the  aggregate  of  the  balance  due  by  the 
debtor  as  of  that  date. 

[1]  The  chief  contention  of  the  appellant 
upon  this  appeal  is  that,  because  the  notes 
provide  for  semiannual  payments  of  interest 
thereon,  therefore  the  debt  was  usurious.  No 
authority  is  cited  supporting  this  proposition, 
and  so  far  as  we  are  informed  It  has  never 
been  sustained  by  any  court  anywhere. 

This  is  said  by  the  learned  annotator  in 
a  note  to  46  Am.  St  Bep.  189 : 

"The  interest  specified  in  these  statutes  [re- 
ferring to  usury]  is  usually  designated  as  a 
certain  rate  per  annum.  This  has  never,  so  far 
as  we  are  aware,  been  considered  either  as 
forbidding  loans  for  a  short  period  of  time,  or 
as  requiring  that  interest  shall  be  computed 
at  yearly  intervals  only.  On  the  contrary,  it  is 
well  settled  that  interest  may  be  made  payable 
semiannually,  or  quarterly,  or  at  such  recur- 
ring periods  as  may  receive  the  assent  of  the 
parties." 

And  he  dtes  numerous  cases  to  support  the 
text 

In  Myer  v.  Muscatine,  1  Wall.  391,  17  I^. 
Ed.  566,  this  is  said  on  the  subject: 

"This  objection  has  no  foundation.  When  a 
statute  fixes  the  rate  of  interest  per  annum, 
it  has  always  been  held  that  parties  may  law- 
fully contract  for  the  payment  of  that  rate, 
before  the  principal  debt  becomes  due,  at  pe- 
riods shorter  than  a  year" — citing  Mowry  v. 
Bishop,  5  Paige  (N.  Y.)  98. 

In  Brown  v.  Vandyke,  8  N.  J.  Eq.  795,  65 
Am.  Dec.  250,  it  was  held  that  an  agreement 
between  commission  merchants  and  their 
customers  that  rests  shall  be  made  in  their 


accounts  quarterly,  and  that  interest  ahould 
be  calculated  upon  the  balance  thus  found 
to  be  due  quarterly,  was  not  usurious,  saying 
in  this  connection: 

"Business  men  must  be  allowed  to  make 
their  own  bargains;  and  when  they  do  so  un- 
derstandingly,  and  are  not  entrapped  or  de- 
ceived, their  bargains  must  be  enforced.  If  the 
parties  dealing  with  commission  merchants 
agree  that  rests  shall  be  made  quarterly,  it  has 
long  been  settled  that  such  a  mode  of  stating 
accounts  and  calculating  interest  is  perfectly 
legal." 

In  Goodrich  v.  Beynolds,  Wilder  &  Co.,  31 
111.  490,  83  Am.  Dec.  243,  it  is  held  that  a 
reservation  in  a  note  that  the  interest  there- 
on shall  be  paid  semiannually  is  not  usuri- 
ous. In  Qooddale  v.  Wallace,  19  S.  D.  405, 
103  N.  W.  651,  117  Am.  St  Bep.  969,  9  Ann. 
Gas.  545,  it  is  held  that  the  fact  that  upon 
the  face  of  the  notes  the  interest  was  pay- 
able monthly,  instead  of  annually,  does  not 
make  them  usurious. 

In  Cook  V.  Gourtright,  40  Ohio  St  248, 
48  Am.  Bep.  681,  under  a  statute  which  al- 
lowed Interest  at  a  specified  rate  "upon  the 
amount  of  such  note  payable  annually,"  it 
was  held  that  the  reservation  of  the  pre- 
scribed legal  rate  of  interest  on  the  face  of 
the  note,  but  making  it  payable  semiannual- 
ly, is  not  usurious. 

It  is  observed  in  this  connection  that  the 
Virginia  statute  provides  (Code  1919,  f  5551) 
that— 

"Legal  interest  shall  continue  to  be  at  the 
rate  of  six  dollars  upon  on^  hundred  dollars 
for  a  year,  and  proportionately  for  a  greater  or 
less  sum  or  for  a  longer  or  shorter  time." 

In  Brown  v.  Johnson,  43  Utah,  1,  134  Pac. 
590.  46  L.  B.  A.  (N.  S.>  1157,  Ann.  Cas. 
1916C,  321,  it  is  also  held  that,  under  a 
'  statute  permitting  any  rate  of  interest  not 
exceeding  12  per  cent  per  annum,  a  note 
calling  for  interest  at  the  rate  of  1  per  cent 
per  month  is  not  usurious.    27  It  O.  L.  229. 

To  hold  that  such  a  contract  violates  the 
usury  statute  of  Virginia  would  be  to  con- 
demn contracts  and  business  transactions 
which  are  of  everyday  occurrence  in  this 
state  as  well  as  elsewhere.  The  statute  for- 
bids the  taking  of  a  greater  rate  of  inter- 
est than  6  per  cent,  and  where  the  time  is 
12  months,  or  more,  there  is  no  violation  of 
either  the  letter  or  spirit  of  the  statute  to 
contract  that  the  legal  rate  due  shall  be  pay- 
able in  installments  during  the  specified 
period.    The  point  made  is  without  merit. 

[2]  The  court  eliminated  the  compound  in- 
terest which  the  commissioner  allowed,  and 
this  is  assigned  as  cross-error  by  the  bank. 
While  it  is  true  that  a  debtor  may  aiter  into 
a  contract  under  some  circumstances  to  cap- 
italize overdue  interest,  and  to  pay  interest 
thereon,  no  such  contract  is  shown  to  exist 
in  this  case.     Where  the  principal  of    the 


Va.) 


COBVIN  V.  COMMONWEALTH 

(108S.B.) 


651 


debt  Is  ascertained,  and  there  has  been  a 
continuing  default  in  the  payment  of  interest 
although  the  contract  provides  for  its  pay- 
ment upon  recurring  and  for  specified  pe- 
riods, a  court  in  settling  the  account,  in  the 
absence  of  a  specific  agreement  to  pay  law- 
ful interest  upon  the  installments  thus  in  de- 
fault, will  only  allow  simple  Interest  upon 
the  principal  sum  due.  46  Am.  St  Rep.  190. 
The  decree  is  without  error  in  this  respect 

The  notes  provide  for  the  payment  of  10 
per  cent  attorney's  fees  In  case  the  notes 
should  be  placed  in  the  hands  of  an  attorney 
for  collection,  and  by  authority  of  this  pro- 
vision the  court  allowed  an  attorney's  fee  of 
$500.  This  sum  is  less  than  the  amount 
authorized  by  the  contract  of  the  debtor.  If 
he  had  not  appealed  from  that  decree,  it  is 
not  probable  that  we  would  have  adjudged 
the  fee  insufficient  Inasmuch,  however,  as  the 
debtor  appealed  from  the  decree  as  a  whole, 
has  thus  delayed  his  creditor  in  the  collection 
of  the  debt  justly  due,  and  is  responsible  for 
the  expense  caused  by  the  litigation  thus  pro- 
longed, we  think  that  this  fee  should  be  in- 
creased to  compensate  for  the  additional 
labor  thereby  imposed.  We  therefore  sus- 
tain the  cross-error  assigned  by  the  appellee, 
and  will  provide  in  our  decree  for  an  addi- 
tional fee  of  $100,  this  being  within  the  10 
per  cent  limitation  specified  in  the  notes. 

As  thus  amended,  the  decree  will  be  af- 
firmed. 

Affirmed. 

KELLY,  P.,  and  BURKS,  X,  absent 


(131  Va.  649) 

CORVIN  V.  COMMONWEALTH. 

(Supreme   Goart   of   Appeals  of   Virginia. 
Sept  22,  1921.) 

1.  Divorce  ^=s>328— When  divoroe  decree  will 
be  given  full  faith  and  credit  In  other  states. 

Divorce  decree  of  court  in  state  in  which 
the  parties  were  married,  rendered  in  conform- 
ity to  the  laws  of  such  state,  against  construc- 
tively served  defendant  who  has  left  the  state, 
will  be  given  full  faith  and  credit  in  other  states 
under  the  federal  Constitution,  but  decree 
granted  in  state  other  than  that  of  the  matri- 
monial domicile,  in  suit  by  party  who  has  ac- 
quired, or  who  claims  to  have  acquired,  a  bona 
fide  residence  in  such  other  state,  without  per- 
sonal service  or  appearance  of  other  party,  is 
not  binding  in  state  of  matrimonial  domicfle  un- 
der the  full  faith  and  credit  clause,  and  its 
force  will  depend  upon  the  respect  given  it  by 
Che  courts  of  the  state  of  matrimonial  domicile 
as  a  matter  of  comity. 

2.  Judgment  ie=::»509— Fraud  vitiates  Judloiai 
proceedings,  though  they  appear  to  be  legal 
in  form. 

Fraud   vitiates   Judicial    proceedings,    even 
Inhere  they  appear  to  be  legal  in  form. 


3.  Divorce  <^=:»329— I>acree  fraudulently  pro- 
cured held  not  entitled  to  full  faith  and  cred- 
it In  other  state  In  bigamy  prosecution. 

Where  husband,  who  had  forced  wife  to 
leave  him,  obtained  a  divorce  in  other  state  on 
constructive  service  by  fraud,  in  that  he  gave 
false  testimony  that  wife  had  abandoned  him, 
and  that  separation  had  taken  place  one  year 
prior  to  actual  date,  the  decree  was  not  entitled 
to  full  faith  and  credit  under  the  federal  Con- 
stitution, in  state  in  which  they  had  lived  prior 
to  separation,  in  prosecution  of  husband  for 
bigamy  following  his  marriage  to  and  cohabita- 
tion with  second  wife,  even  though  husband  ac- 
quired a  bona  fide  residence  in  state  in  which 
decree  had  been  rendered. 

4.  Bigamy  ^s»2  —  Fraudulent  divorce  decree 
rendered  in  other  state  held  no  defense. 

Divorce  decree  obtained  by  husband  against 
constructively  served  wife,  in  state  other  than 
that  in  which  they  had  lived  prior  to  separation^ 
by  means  of  fraud,  held  no  defense  under  Code 
1910,  §  4538,  in  prosecution  of  husband  for  big- 
amy in  state  in  which  tHey  had  lived  following 
his  marriage  to  and  cohabitation  with  second 
wife;  the  courts  of  such  state  not  being  bound 
by  the  fraudulently  obtained  decree  in  other 
state. 


5.  Indictment  and  Information  ^=>l  1 1  (3)— In- 
dictment need  net  negative  exceptions  in  stat- 
ute not  constituting  part  of  the  description  of 
the  offense. 

Indictment  charging  bigamy  in  violation  of 
Code  1919,  §  4538,  need  not  negative  exceptions 
contained  in  section  4539,  since  such  section 
does  not  constitute  a  part  of  the  description  of 
the  defense  but  merely  affords  the  accused  cer- 
tahi  grotmds  of  defense. 

6.  Witnesses  ^=s>27l  (3)— Exclusion  of  divoroe 
decree  offered  by  defendant  during  cross-ex- 
amination of  state's  witness  held  proper. 

In  bigamy  prosecution  in  which  defendant 
claimed  to  have  been  divorced  from  first  wife, 
court's  refusal  to  admit  copy  of  divorce  decree 
during  defendant's  cross-examination  of  state's 
witness  as  to  conversation  during  which  defend- 
ant had  shown  witness  copy  of  divorce  decree, 
on  defendant's  refusal  to  adopt  the  witness  as 
his  own,  held  proper;  the  admission  of  the  de- 
cree being  a  matter  of  defense. 


7.  Criminal  law  ^=s>i  1 70 (3)— Exclusion  of  evi* 
deuce  suiisequentiy  Introduced  harmless. 

In  bigamy  prosecution  exclusion  of  copy  of 
divorce  decree  offered  by  defendant  during 
cross-examination  of  state's  witness  held  harm- 
less, where  it  was  subsequently  introduced. 

8.  Criminal  law  ^=:>759(l)— >Reirusal  to  charge 
that  failure  of  second  wife  to  testify  created 
no  presumption  held  proper  In  bigamy  prose- 
cution. 

In  bigamy  prosecution  involving  validity  of 
defendant's  divorce  from  first  wife,  refusal  to 
charge  that  second  wife's  failure  to  testify  cre- 
ated no  presumption  against  defendant  under 
Code  1919,  §  6211,  held  proper  in  view  of  issue 
as  to  validity  of  marriage  to  second  wife,  since 
such  charge  would  have  been  on  the  facts. 


^S9For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Error  to  Circuit  Court,  Wythe  County.      | 

L.  G.  Coryin  was  couTicted  of  bigamy*  and  '. 
he  brings  error.    Affirmed. 

W.  S.  Poage,  S.  B.  Campbell,  and  E.  Lee 
Trlnkle,  all  of  Wytheville,  for  appellant 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazlle, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

PRBNTIS,  J.  The  accused  has  been  con- 
victed of  the  crime  of  bigamy  and  is  here 
alleging  that  several  errors  were  committed 
in  the  course  of  the  trial. 

The  fact  of  his  first  marriage,  to  Augusta 
Suit,  as  well  as  the  fact  of  liis  second  mar- 
riage while  she  was  still  living  to  ZoUie  Um- 
berger  Suit,  the  divorced  wife  of  L.  A.  Suit, 
the  brother  of  Augusta  Suit,  are  both  conced- 
ed. The  defense  is  based  upon  the  fact  that 
the  accused  first  obtained  a  decree  of  divorce 
from  Augusta  Suit  Corvin  in  Barbour  coun- 
ty, W.  Va.,  and  he  relies  upon  that  decree  as 
a  bar  to  this  prosecution. 

The  facts  leading  up  to  the  prosecution, 
all  of  which  are  pertinent  for  the  considera- 
tion of  the  decisive  question  to  be  determined, 
mar  be  thus  stated:  He  was  first  married  In 
1903,  in  Wythe  county,  Va.,  and  lived  there 
with  his  wife  for  a  number  of  years,  but  they 
separated  on  December  3,  1916.  The  causes 
of  the  separation  were  his  apparent  interest 
in  and  affection  for  one  ZoUie  Umberger  Suit 
(she  being  then  the  wife  of  L.  A.  Suit  his  own 
wife's  brother),  which  conduct,  if  not  crim- 
inal, was  so  notorious  as  to  lead  to  a  breach 
of  intimate  relations  with  his  wife  followed 
by  separation  and  ultimately  by  a  divorce, 
in  Virginia,  of  ZoUie  Umberger  Suit  from 
her  husband,  L.  A.  Suit,  upon  the  ground  of 
her  intimacy  with  the  accused.  The  uncon- 
tradicted testimony  of  Augusta  Corvin  was 
that  she  was  a  good  and  faithful  wife;  that 
she  had  to  leave  her  husband  because  of  the 
relationship  existing  between  him  and  Mrs. 
Suit,  and  that  when  she  remonstrated  with 
him  he  told  her  that  It  was  none  of  her  busi- 
ness, and  finally  that  wnen  he  got  certain 
business  fixed  up  he  and  Zollie  were  going  to 
leave;  that  he  told  her  (his  wife)  that  either 
he  or  she  must  leave,  and  that  if  she  did 
not  leave  him  she  would  not  stay  there  very 
long;  and  that  thereupon  she  obtained  refuge 
at  Simon  Umberger's  house  on  December  3, 
1916.  It  also  appears  in  the  evidence  that 
about  the  time  of  the  separation  the  accu5;ed 
saw  Simon  Umberger,  the  father  of  Zollie 
Umberger  Suit,  and  requested  him  to  advise 
his  wife,  Augusta,  to  sue  him  for  a  divorce, 
and  at  the  same  time  to  advise  Suit  to  sue  his 
wife,  Zollie  Umberger  Suit,  for  a  divorce,  so 
that  he  (the  accused)  and  Zollie  Umberger 
Suit  might  marry  each  other,  and  at  about 
the  same  time  he  also  approached  Mrs.  Wal- 
ter Umberger,  a  daughter-in-law  of  the  same 


Simon  Umberger,  and  made  a  proposition  to 
give  his  wife  certain  household  property  and 
$400  in  money  if  she  would  get  a  divorce  from 
him,  upon  condition,  however,  that  L.  A.  Suit 
should  get  a  divorce  from  his  wife,  accom- 
panied by  the  statement  that  fie  would  not 
pay  one  cent  of  the  amount  unless  Zollie  was 
divorced  from  her  husband,  and  these  two 
witnesses  also  testify  that  the  accused  asked 
them  at  that  time  If  they  would  not  rather 
have  him  live  in  Wythe  county  with  Zollie 
Umberger  Suit  than  to  take  her  away  from 
there  and  not  marry  her. 

Thereafter,  on  October  15,  1917,  the  ac- 
cused was  Indicted  on  the  charge  of  imlaw- 
fully  and  without  Just  cause  deserting,  and 
willfully  neglecting  and  refusing  to  provide 
for  the  support  and  maintenance  of,  his  wife, 
Augusta  Corvin;  she  being  then  in  destitute 
and  necessitous  circumstances.  He  made  his 
defense,  on  October  29th  was  found  guilty  ag 
charged  in  the  indictment,  and  his  punish- 
ment therefor  was  fixed  at  90  days  on  the 
state  convict  road  force  at  hard  labor  and  a 
fine  of  $250.  After  the  discharge  of  the  Jury 
the  trial  court,  with  the  consent  of  the  ac- 
cused, ordered  him  to  pay  to  the  derk  of  the 
court  for  the  support  of  his  wife  the  sum  of 
$12.50  per  month,  payable  on  the  first  day  of 
each  month  for  the  period  of  one  year,  and 
released  him  from  custody  on  probation  dur- 
ing that  period,  upon  condition  that  he  enter 
into  a  recognizance,  with  surety.  In  the  pen- 
alty of  $500,  conditioned  for  his  appearance 
at  court  whenever  so  ordered  within  the  year, 
and  also  to  appear  on  the  first  day  of  the 
October  term,  1918. 

The  accused  did  not  testify  In  this  case, 
but  it  otherwise  appears  that  be  went  to  the 
city  of  Washington  and  worked  on  the  street 
car  line  immediately  after  he  left  Virginia ; 
that  he  there  saw  Zollie  Umberger  Suit,  who 
was  clerking  In  a  store  In  that  city  in  the  fall 
of  1917.  Thereafter,  about  March,  1918,  he 
was  employed  as  a  fiirm  laborer  In  Barbour 
county,  W.  Va.,  by  W.  H.  Wentz,  and  worked 
there  untU  late  in  the  fall  of  1919 ;  that  Zol- 
lie Umberger  Suit  visited  the  Wentz  place 
two  or  three  times  while  the  accoaed  was 
there,  and  was  finally  employed  by  Wents  to 
go  to  the  farm  to  look  after  his  mother,  and 
that  she  and  the  accused  both  boarded  and 
slept  In  the  Wentz  home  there. 

On  Ma]r  19,  1919,  the  accused  instituted 
his  suit  for  divorce  against  his  wife,  Augusta 
Corvin,  alleging  that  he  was  then,  and  for 
more  than  one  year  had  been,  a  resident  of 
the  state  of  West  Virginia;  that  his  wife 
had  vTillfully  deserted  him  without  any  Just 
or  reasonable  cause  therefor;  and  twice  In 
his  bill  fixes  the  date  of  such  desertion  as 
December  8,  1915,  the  truth  being  that  the 
separation  oocurred  a  year  later,  on  Decem- 
ber 3, 1916.  He  proceeded  to  mature  his  case 
by  order  of  publication,  alleging  that  he  was 
Informed  that  hla  wlfe^  the  defiendant,  was 
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a  resident  of  the  state  of  Virginia.  He  un- 
dertook to  establi^lx  the  facts  alleged  by  the 
evidence  of  himself  and  Zollle  Umberger  Suit 
The  West  Virginia  statute  (West  Virginia 
Code,  S  8^0),  provides,  among  other  things, 
that  a  divorce  from  the  bond  of  matrimony 
may  be  decreed  '*to  the  party  abandoned/* 
*'where  either  party  willfully  abandons  or  de- 
serts the  other  for  three  years.** 

It  appears,  then,  that  at  the  time  his  suit 
was   instituted   the  date  of   separation   or 
abandonment  was  misstated  in  the  bill.    We 
think  it  may  be  fairly  inferred  that  this  was 
not  a  mere  Inadvertence,  because  of  these 
circumstances:    The  date  fixed  for  the  tak- 
ing of  depositions  was  November  21,  1919, 
and  on  that  day  no  witnesses  appeared,  so 
that  the  commissioner  continued  the  proceed- 
ings until  December  26,  1919,  and  when  ex- 
amined neither  of  the  witnesses  corrected  the 
erroneous  statement  appearing  in  the  bill, 
though  they  carefully  refrained  from  express- 
ly repeating  the  falsehood,  and  nmrely  testi- 
fied that  the  desertion  or  separation  had  con- 
tinued for  more  than  three  years,  without 
stating  when  the  period  began.    One  answer 
of  the  accused  was  that  they  had  ''been  sepa- 
rated three  years  past."    At  the  time  bis  testi- 
mony was  given  the  separation  had  continued 
three  years,  but  his  lack  of  frankness  is  ap- 
parent when  it  is  observed  that  he  failed  to 
gtre  the  date  of  the  separation,  which,  if  he 
had  given  truly,  would  have  disclosed  that 
at  the  time  of  institution  of  the  suit  the  court 
waa  without  Jurisdiction  to  grant  the  relief 
sought    Neither  in  the  bill  nor  in  the  testi- 
mony was  the  attention  of  the  West  Virginia 
court  directed  to  the  true  cause  of  the  separa- 
tion. No  allusion  whatever  was  made  to  these 
material  and  significant  facts,  viz^  that  the 
accosed  had  in  Virginia  been  adjudged  the 
party  at  fault,  guilty  of  an  inexcusable  de- 
sertion of  his  wife,  required  to  contribute  to 
ber  support,  that  he  was  on  probation^  and 
bad   been  required  to  enter  into  a  recogni- 
zance for  his  appearance  before  the  Virginia 
court. 

It  is  claimed  for  the  accused  that  the  di- 
vorce decree,  thus  obtained  in  West  Virginia, 
creates  a  perfect  defense  in  this  prosecution, 
botb  under  the  full  faith  and  credit  clause  of 
tbe  federal  Constitution  and  because  of  the 
comity  which  should  exist  between  the  states 
and  tlie  respect  due  by  one  state  to  the  Judi- 
cial proceedings  of  another.    This  introduces 
a  question  about  which  much  has  been  writ- 
ten*    and  has  been  raised  many  times  and 
under    varying   circumstances.     We  do  not 
think,  that. we  can  add  anything  of  value  to 
tlila  general  discussion,  and  hence  shall  con- 
fine ourselves  to  the  precise  facts  of  this  case. 
[1  ]  It  seems  to  be  settled  since  the  case  of 
Haddock  v.  Haddock,  201  U.  S.  562,  26  Sup. 
Ct-  525r  60  U  Ed.  867,  5  Ann.  Cas.  1,  that  in 
cases  like  this,  where  the  matrimonial  domi- 
cile was  in  one  state  and  the  divorce  is  grant- 


ed in  another  state  at  the  suit  of  one  consort, 
who  has  acquired,  or  who  has  claimed  to  ac* 
quire,  a  bona  fide  domicile  in  such  other  state, 
a  decree  there  obtained  without  personal 
service  of  process  and  without  an  appearance 
of  the  defendant  Is  not  binding  upon  the 
courts  of  the  state  of  the  original  matrimo- 
nial domicile,  under  the  federal  Constitution. 
It  is  otherwise,  however,  where  the  suit  is 
properly  brought  in  the  state  of  the  matrimo- 
nial domicile  of  the  parties  against  a  consort 
who  has  left  that  state  and  gone  to  another. 
Under  such  circumstances  the  suit  may  be 
matured  against  the  absent  party  by  construc- 
tive service  of  process,  and  courts  of  the 
state  in  which  the  parties  had  their  matri- 
monial domicile  have  jurisdiction  to  enter 
a  decree  in  conformity  with  the  laws  of  that 
state,  which  must  he  given  full  faith  and 
credit  in  the  other  states  of  the  Union,  un- 
der the  federal  Constitution.  Atherton  v. 
Atherton,  181  U.  S.  155,  21  Sup.  Ct  544.  45 
L.  Ed.  794 ;  Thompson  v.  Thompson,  226  U. 
S.  551,  33  Sup.  Ct.  129»  57  L.  Ed.  351.  So 
that  if  this  divorce  is  a  bar  to  this  prosecu- 
tion, it  can  only  be  because  of  the  respect 
which  this  state  will  pay  to  the  decree  as  a 
matter  of  comity. 

It  seems  to  be  always  conceded  or  announc- 
ed in  such  cases  that  a  divorce  obtained  in 
a  foreign  Jurisdiction  which  is  based  upon 
fraud  will  not  be  recognized  when  questioned 
in  another  Jurisdiction.  Paraphrasing  the 
language  used  In  Thompson  v.  State,  28  Ala. 
21,  it  may  be  said  that  if  the  accused  did 
not  go  to  West  Virginia  with  the  determina- 
tion to  make  it  his  legal  domicile,  or  if  he 
went  there  merely  for  the  purpose  of  obtain- 
ing a  divorce,  intending  to  remain  no  longer 
than  was  necessary  to  accomplish  his  pur- 
pose, or  if  the  divorce  was  obtained  by  fraud, 
the  decree  of  the  West  Virginia  court  is  void, 
and  the  accused,  in  marrying  another  woman 
and  thereafter  cohabiti|ig  with  her  in  this 
state  while  his  former  wife  still  was  living, 
is  guilty  of  bigamy.       , 

By  express  provision  of  our  statute  (Code 
1919,  S  4538),  the  crhne  is  complete  in  this 
state  if  under  an  invalid  marriage  in  another 
state  there  shall  thereafter  be  cohabitation 
under  such  marriage  in  this  state. 

In  Magowan  v,  Magowan,  57  N.  J.  Eq.  322, 
42  Att.  330,  73  Am.  St  Rep.  645,  a  divorce  in 
Oklahoma  was  held  invalid  in  New  Jersey; 
this  being  said: 

"Wkere  the  plaintiff  iaa  salt  for  divorce  i» 
required  by  statute  to  have  been  a  bona  fide 
resident  of  the  state  in  which  this  suit  is 
brought  for  a  fixed  period  of  time,  in  order  to 
enable  him  to  maintain  his  suit,  ^e  ascertain- 
ment by  the  court  of  the  fact  of  such  residence 
necessarily  precedes  a  consideration  of  the 
merits  of  the  case,  and  the  determination  of 
that  question  by  the  court  is  final,  net  only  in 
the  courts  of  that  state  but  in  every  other  juris- 
diction where  the  validity  of  the  judgment 
comes  in  question,  unless  such  determination 
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has  been  procured  by  fraud.  When,  however, 
the  adjudication  has  been  procured  by  fraud,  it 
is  without  extraterritorial  effect,  and  the  judg- 
ment will  be  treated  aa  void  in  the  courta  of 
a  sister  state." 

The  court  there  also  beld  that  It  was  not 
precluded  from  inquiry  Into  whether  the 
party  who  obtained  the  divorce  was  in  fact  a 
bona  flde  resident  of  New  Jersey  at  the  time 
he  instituted  his  suit  for  divorce  in  Okla- 
homa. 

In  Dumont  v.  Dumont  (N.  J.  Oh.)  45  Atl. 
107,  the  substantial  facts  were  these:  The 
husband  was  a  diamond  setter  in  New  York, 
and,  on  being  accused  by  his  wife  of  undue 
intimacy  with  another  woman,  refused  to  live 
with  her  any  longer.  He  offered  to  supply 
her  with  evidence  upon  which  she  could  se- 
cure a  divorce  from  him,  which  she  declined, 
and  begged  him  not  to  desert  her.  He  then 
left  her,  went  to  Dakota,  rented  a  room  in 
a  small  town  where  there  was  no  demand 
for  diamond  setting,  set  up  a  bench  and  a 
chair,  sent  out  circulars,  and  pretended  to  be 
in  the  diamond  setting  business,  but  his  work 
came  chiefly  from  New  York.  After  the 
three  months'  residence  which  was  required 
by  statute  in  Dakota,  he  sued  his  wife  for, 
divorce,  and  on  the  trial  swore  that  she  had 
deserted  him  for  a  year,  that  he  came  to 
Dakota  to  establish  himself  in  business,  and 
intended  to  remain  there  forever.  After  se- 
curing his  divorce  by  default,  he  immediate- 
ly returned  to  New  York,  resumed  his  old 
employment,  and  married  the  woman  with 
whom  he  had  previously  been  intimate.  It 
was  held  by  the  Oourt  of  Chancery  of  New 
Jersey  that  he  was  never  domiciled  in  Da- 
kota, that  his  divorce  was  procured  by  fraud 
on  the  court,  and  was  therefore  void,  and 
hence  was  no  defense  to  a  suit  by  his  wife 
for  divorce  on  the  ground  of  adultery  in  New 
Jersey, 

In  Goolsby  v.  State,  100  8.  E.  788,  a  con- 
viction of  bigamy  was  sustained  in  Georgia, 
although  the  accused  there  had  obtained  a 
divorce  in  Alabama  against  his  wife,  who  at 
the  time  of  the  institution  of  that  suit  was 
still  a  resident  of  Georgia,  having  obtained 
Jurisdiction  in  Alabama  by  order  of  publica- 
tion. The  conviction  was  sustained  because 
the  court  concluded  that  the  evidence  Justi- 
fied the  Jury  in  finding  that  the  accused  was 
a  resident  of  the  state  of  Georgia  at  the  time 
he  instituted  his  suit  in  the  state  of  Alabama. 

In  State  v.  Herron,  176  N.  C.  764,  94  S.  B. 
698,  a  conviction  of  bigamy  is  sustained  not- 
withstanding a  decree  of  divorce  entered  in 
Georgia  upon  constructive  service  of  process 
upon  the  wife  who  remained  in  North  Caro- 
lina, and  upon  the  ground  of  the  bad  faith 
and  fraud  of  the  accused  in  attempting  to  ac- 
quire a  domicile  in  Georgia. 

In  Dunham  v.  Dunham,  162  IlL  680.  44  N. 
J5.  841,  35  L.  R.  A.  70,  it  is  held  that  a  wife 
who  upon  separation  from  her  husband  goes 


into  another  state  for  the  purpose  of  obtain- 
ing a  divorce  and  brings  a  suit  without  dis- 
closing the  fact  that  a  suit  is  pending  in  the 
state  of  her  former  residence,  involving  the 
same  matters  alleged  as  a  cause  of  divorce, 
and  in  which  she  has  appeared,  is  guilty  of 
such  a  fraud  as  to  invalidate  a  decree  of  di- 
vorce obtained  by  her,  although  the  pendency 
of  the  prior  suit  could  not  have  been  pleaded 
in  abatement  or  bar  of  her  divorce  suit 

The  general  subject  is  discussed  elaborate- 
ly in  notes  in  69  h,  R.  A.  136;  18  L.  R.  A. 
(N.  S.)  647;  3  R.  C.  L.  798;  9  R.  C.  U  508 
et  seq. 

[2-4]  Bearing  the  f^cts  of  this  case  in  mind, 
and  applying  the  rule  that  fraud  vitiates 
Judicial  proceedings,  even  where  they  ap- 
pear to  be  regular  in  form,  it  seems  to  us 
that  there  can  be  no  doubt  in  this  case  that 
the  trial  Judge  correctly  referred  the  question 
to  the  Jury  by  an  instruction  which  author^ 
Ized  them  to  disregard  the  West  Virginia  di- 
vorce decree  if  they  believed  beyond  a  rea- 
sonable doubt  that  the  accused  practiced 
fraud  in  obtaining  the  divorce  in  West  Vir- 
ginia which  is  relied  on  by  him,  by  offering 
false  testimony  for  the  purpose  of  obtaining 
it ;  the  other  requisites  for  conviction  bavmg 
been  either  proved  or  admitted. 

This  instruction  can  be  Justified,  even  if  It 
be  conceded  that  the  accused  acquired  a  bona 
fide  residence  in  West  Virginia,  though  as  to 
this  the  evidence  is  weak  and  inconclusive 
when  all  of  the  drcumstances  are  considered, 
for  it  must  be  remembered  that  very  soon 
after  he  obtained  the  decree  in  West  Virginia 
he  married  the  woman  with  whom  he  had 
been  so  long  apparently  intimate,  and  re- 
turned with  her  to  Wythe  county  to  live; 
The  decree  was  entered  in  January,  1920; 
the  date  of  his  marriage  in  Maryland  is  not 
given,  but  they  together  returned  to  Wythe 
county  in  the  spring  of  1920.  There  is  much 
here,  then,  in  his  conduct  to  Justify  the  con- 
clusion that  he  had  no  other  reason  for 
going  to  West  Virginia  than  the  securing  of 
the  divorce  there,  which  he  could  not  obtain 
here,  and  that  he  always  intended  to  return 
to  Virginia.  His  mother  had  property  in 
Wythe  county,  Va.,  and  had  frequently  urged 
him  to  return,  and  he  had  neither  property' 
interest  in  West  Virginia  nor  any  prospective 
property  interest  there  such  as  he  had  izA 
Virginia. 

Waiving  this  inquiry,  however,  can  there^ 
be  any  doubt  as  to  the  fraudulent  character 
of  the  West  Virginia  proceeding?    The  bill 
suppressed  the  material  fact  that  so  far  from 
its  being  true  that  his  wife  had  deserted  hiD[& 
without  cause  (and  he  relied  solely  on  this 
j?round  for  the  divorce  in  West  Virginia), 
taking  the  most  favorable  view  of  the  evi- 
dence, he  acquiesced  in  the  separation,  while^ 
the  additional  truth  Is,  for  his  wife's  testi- 
mony in  this  respect  Is  uncontradicted,  that, 
she  was  driven  from  home  by  him  pursuat^i 
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to  his  ayowed  and  actiye  df orts  to  force  her 
to  sue  him  for  divorce  because  of  his  own 
default.  He  sought  and  obtained  the  decree 
by  a  false  statement  of  the  date  of  the  sepa- 
ration, while,  if  he  had  stated  the  true  date, 
his  bill  would  have  been  demurrable  because 
it  would  have  appeared  therefrom  that  at 
that  time  when  it  was  filed  no  ground  for 
divorce  existed  under  the  West  Virginia 
statute.  In  the  depositions  of  himself  and 
ills  only  witness,  they  suppressed  the  truth 
by  deceptive  and  ambiguous  testimony.  This 
divorce  decree,  thus  based  upon  deceit  and 
fraud,  would  doubtless  be  annulled  by  the 
courts  of  West  Virginia  upon  proper  presen- 
tation of  the  facts  here  appearing,  and  in  a 
case  like  this,  where  there  was  no  appear- 
ance by  the  defendant  nor  service  of  process 
upon  her.  should  he  held  to  be  a  nullity 
everywhere.  The  fraud  here,  then,  is  so 
patent  and  palpable  that,  whatever  difference 
of  view  there  may  be  as  to  many  questions 
which  can  be  raised  as  to  the  extraterritorial 
effect  of  decrees  of  courts  where  the  Juris- 
diction over  the  defendant  is  based  solely 
upon  constructive  service  of  process,  we 
think  that  no  court  would  accord  any  re- 
spect to  this  decree. 

[6]  Among  the  errors  as  to  procedure  which 
are  assigned  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  indictment  upon 
the  ground  that  it  should  have  negatived  the 
exception   contained  In  €k>de  1910,  f  4539. 
The  crime  of  bigamy  is  completely  described 
In  section  4538,  and  section  4539  does  not 
constitute  a  part  of  the  description  of  the 
offense,  but  is  disconnected  with  the  stat- 
utory description  of  the  crime  and  only  af- 
fords the  accused  certain  grounds  of  defense 
— ^among  them  a  divorce  from  the  bond  of 
a  previous  marriage.   This  question  has  been 
recently  considered  and  decided  by  this  court 
adversely  to  that  ccmtentlon  in  the  case  of 
Sickel  V.  Commonwealth,  124  Va.  821,  97  S. 
E.  783,  99  S.  B.  678,  and  this,  we  believe,  ac- 
cords with  the  general  rule  in  other  Jurisdic- 
tions.  7  C.  J.  1166,  and  cases  cited ;  3  R.  G.  L. 
807. 

[6]  There  is  an  exception,  also,  growing  out 
oT  these  circumstances:    The  commonwealth 
introduced  a  witness  to  show  that  the  ac- 
cused admitted  that  he  had  been  married  in 
>Caryland.    Upon  cross-examination  the  wit- 
ness was  questioned  as  to  the  alleged  divorce 
iT2^    West  Virginia,  and,  having  testified  that 
ciie  accused  so  claimed,  said  that  he  showed 
lilxn  a  copy  of  the  divorce  decree.    The  ac^ 
oused  then  attempted  to  put  a  copy  of  the 
di^'orce  decree  in  evidence,  but  the  common- 
wGAlth  objected   to  the  introduction  of  the 
doonment.    The  court,  having  permitted  the 
conversation  to  be  detailed  by  tlie  wit- 
declined  to  allow  the  paper  to  be  in- 
t^rcHlnced  at  that  stage  of  the  proceeding  un- 
l€^0fii  the  accused  would  adopt  the  witness  as 


his  own  for  the  purpose  of  introducing  the 
decree.  He  declined  to  do  this,  and  excepted 
to  the  ruling. 

[7]  We  find  no  ground  for  reversal  in  this 
action  of  the  court  The  divorce  was  clearly 
matter  of  defense,  the  burden  of  proving 
which  was  upon  the  defendant,  and  if  he 
desired  to  prove  it  at  that  stage  of  the  pros- 
ecution he  should  have  acc^ted  the  court's 
suggestion.  This  identical  paper  was  after- 
wards introduced  by  the  accused,  and  he 
suffered  no  wrong  or  injury  because  of  the 
circumstance  of  whldi  he  complains. 

The  other  objections  to  the  testimony  have 
been  disposed  of  by  what  we  have  previously 
said. 

In  order  to  test  the  good  faith  of  the  de- 
fendant and  his  motives  in  connection  with 
the  divorce  proceedings  in  West  Virginia,  it 
was  proper  to  Introduce  the  material  facts 
referred  to,  which  culminated  In  that  suit 
as  well  as  his  conduct  immediately  there- 
after, 80  as  to  determine  whether  the  decree 
had  been  obtained  in  good  faith  or  by  dec^t 
and  fraud. 

[8]  The  basis  of  another  assignment  of  er- 
ror is  the  refusal  of  the  court  to  give  this 
instruction,  offered  by  the  accused: 

''The  court  instmcta  the  jury  that  the  fafiare 
of  the  defendant,  Ludan  Gorvin,  or  of  Zollie 
Gorvin,  to  testify  in  this  caae,  creates  no  pre- 
sumption against  the  defendant,  and  is  not  to 
be  considered  by  the  jury  in  arriving  at  their 
verdict." 

It  is  dalmed  that  this  should  have  been 
given  because  of  Code  1919,  I  6211,  whl<^ 
provides  that  husband  and  wife  in  criminal 
cases  may  be  allowed  to  testify  in  behalf  of 
each  other,  and  that  the  failure  of  either 
so  to  testify  ''shall  create  no  presumption 
against  the  accused,  nor  be  the  subject  of 
any  comment  before  the  court  or  jury  by 
the  prosecuting  attorney."  Manifestly,  the 
action  of  the  court  was  proper.  The  sec- 
tion relied  upon  relates  primarily  to  the  com- 
petency of  witnesses,  and  ai^lies  where  the 
existence  of  the  relation  of  husband  and  wife 
appears.  It  has  no  reference  to  a  state  of 
facts  such  as  were  developed  upon  this  triaL 
The  vital  question  here  at  issue  was  wheth- 
er or  not  Zollie  Umberger  Suit  was  the  wife 
of  the  accused.  The  court  could  only  have 
given  the  instruction  upon  the  assumption 
that  she  was  his  wife,  and  this  would  have 
Invaded  the  province  of  the  jury,  for  that 
was  the  very  question  which  they  had  to  de- 
termine. Nether  the  accused  nor  his  al- 
leged wife  testified,  and  the  jury  were  prop- 
erly instructed  that  his  failure  to  test^y 
created  no  presumption  against  him  and  was 
not  to  be  considered  by  the  jury  in  arriving 
at  their  verdict.  This  was  all  that  he  was 
entitled  to. 

We  find  no  ground  for  reversal  in  the  rec* 
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ord.  The  dlrorce  decree  upon  which  the 
accused  relied  was  obtaliied  by  fraud  and 
deceit,  and  under  the  testimony  here  adduced 
the  Jury  could  not  have  properly  found  oth- 
erwise. In  this  changing  world  hitman  na- 
ture changes  little,  If  any,  and  those  who 
persist  In  defying  public  sentiment  by  tIo- 
latlng  the  writtoi  law,  when  it  is  based  upon 
reason  and  supported  by  sound  public  policy, 
are  as  sure  to  receive  a  punishment  adjudged 
to  fit  the  crime  to-day  as  was  Zimri  on  that 
day  long  ago  when  he  defiantly  brought  a 
Midianitlsh  woman  into  the  Hebrew  camp,  in 
the  sight  of  Moses  and  the  congregation  be- 
foiie  the  door  of  the  tabemade. 
Affirmed. 

BURKS,  J^  absent 


(131  Va.  406) 

ZIQLER  V.  8PRINKEL,  City  TreaturM*. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

29.  1021.) 


I.  MandamiM  <s»l4d— PetltlonsKs  laterest  fa 
eaforcement  of  lawn  sufllcieiit. 

When  the  performance  of  a  public  duty  is 
sought  to  be  coerced,  petitioner*!  interest,  as  a 
citizen,  in  the  enforcement  of  the  laws,  is  soiS- 
dent  to  entitle  him  to  proceed  in  mandamus. 

X  Cleetloffs  «s»83^Traasurer's  list  Must  In* 
olude  all  voters  whs  paid  poll  taxes  assessed 
against  tbsni  ''durino"  any  or  all  the  three 
years  prsoedino  that  of  elsotlon. 
In  Tiew  of  Const.  1902,  |  21,  giTing  one  the 
right  to  vote  if  he  hae  paid  all  poU  taxes  as- 
sessed against  him  "during  the  three  years  next 
preceding,"  the  city  treasurer,  under  section  8S, 
and  Code  1919,  |  10^,  requiring  him  to  file  a 
list  of  all  who  hare  paid  the  poll  taxes  required 
by  the  Constitution  ^'during  the  three  years 
next  preceding,"  must  place  on  such  list  the 
names  of  all  who  have  paid  the  taxes  required 
as  a  prerequisite  to  their  right  to  vote  at  the 
ensuing  election,  whether  that  be  the  payment 
of  such  taxes  for  one,  two,  or  all  three  years, 
section  88  merely  furnishhig  the  evidence  of 
the  disdiarge  of  the  requirements  imposed  by 
section  21,  the  word  "daring"  in  which  means, 
not  "throughout  the  continuance  of,"  but  "in 
the  time  of,"  nor  is  the  right  of  persons  com- 
ing into  a  city  from  another  city  within  such 
period  to  inclusion  in  the  list  affected  by  Code 
1919,  i  110,  entitling  them  to  haye  their  names 
entered  on  application'  to  the  court,  though  not 
entitled  to  vote  on  the  treasurer's  certificate 
under  Code  1919,  |  115. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  During.] 

Error  to  drcuit  Court,  Rockingham 
County. 

Petition  by  E.  A.  Zigler  for  a  writ  of  man* 
damns  against  H.  Sprinkel,  Treasurer  of 
City   of   Harrisonburg.     Writ  denied,   and 


petitioner    brings    error    and    supersedeas. 
Mandamus  awarded. 

John  Paul,  John  W.  Morrison^  and  Chaa 
A.  Hammer,  all  of  Harrisonburg,  for  plaintllf 
in  error. 

H.  W.  Bertram,  of  Harrisonburg,  for  de- 
fendant in  error. 

SAUNDERS,  J.  This  Is  a  petition  by  R. 
A.  Zigler  and  others,  praying  the  circuit 
court  of  Rockingham  county  to  award  a  writ 
of  mandamus,  directed  to  H.  A.  SprinkeU 
treasurer  of  tiie  dty  of  Han*isonburg,  com- 
manding and  compelling  said  treasurer  to 
comply  with  the  requirements  of  section 
88  of  the  Constitution  of  Virginia  and  sec- 
tion 109  of  the  Code  of  Virginia,  requiring 
him  as  sudi  treasurer,  at  least  five  months 
before  each  regular  election,  to  file  with  the 
derk  of  the  circuit  court  a  list  of  all  per- 
sons who  have  paid,  not  later  than  six 
months  prior  to  such  election,  the  state  poll 
taxes  required  by  the  Constitution  during 
the  three  years  preceding  the  one  In  which 
said  election  is  held. 

It  is  alleged  in  the  petition  that  the  pe- 
titioner, as  well  as  otiber  citizens  of  the  dty 
of  Harrisonburg,   are  entitled  to  "the  in- 
formation which  the  list  should  embrace,  and 
that  the  said  treasurer  is  required  by  law 
to  publish  a  list  which  shall  correctly  set 
forth  the  names  of  persons  assessed  with 
capitation  taxes,  and  showing  the  years  for 
which  such  taxes  have  been  paid,  prior  to  the 
six  months  preceding  the  general  election 
to  be  held  in  November,  1921."    It  is  further 
alleged  that  said  treasurer  has  "refused  and 
declined  to  certify  sudi  a  list,"  but  has  ci- 
tified to  the  cieark  of  the  drcuit  court  c^ 
Rockingham  county  a  list  of  persons  which 
purports  to  be  a  list  of  persons  in  the  dty 
of  Harrisonburg  "who  have  paid  their  cap- 
itation taxes  assessed  or  assessable  against 
them  for  the  years  1918, 1919,  and  1920  prior 
to  and  induding  May  7,  1921,"  and  has  cer- 
tified that  the  names  appearing  thereon  are 
a  list  of  voters  *'who  have  paid  their  capita- 
tion taxes  prior  to  and  including  May  7,. 
1921."    Proceeding,  the  petition  charges  that 
this  list  is  Incorrect,  in  that  the  same  does 
not  contain  either  the  names  of  all  youn^ 
persons  who  became  of  age  at  such  time- 
that  they  were  not  chargeable  with  three 
years*  taxes,  but  chargeable  with  one  or  two 
years  only,  as  the  case  might  be,  or  the 
names  of  those  persons  who,  coming  into  the 
dty  from  the  counties  of  this  state,  or  from 
otlier  states,  have  paid  in  said  dty  the  taxes 
required  of  them  as  a  prerequisite  for  vot- 
ing.   The  petition  alleges  that  the  number  of 
these  omitted  persons  is  considerable. 

The  defendant  treasurer  demurred  to  this 
petition,  but  his  demurrer  was  overruleO. 
Thereupon  he  filed  an  answer  in  whldi, 
among  other  things,  he  alleged  that  he  wcia. 


^s»For  other  casM  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digesta  and  Indexes 


Ta.)  ZIGLER  y. 

(108 

required  by  law  to  file  a  list  of  those  persons 
only  who  had  paid  their  taxes  for  the  full 
period  of  three  years  next  preceding  the 
year  in  wliich  an  election  is  held,  and  not 
less  than  six  months  prior  to  said  election. 
In  this  regard  the  treasurer  spedflcally 
states: 

'*KespoDdent  further  says  that  he  is  advised 
that  all  that  he  is  empowered  and  required  to 
do  is  to  place  upon  said  list  such  persons  as 
he  has  legal  knowledge  and  information  have 
paid  all  of  the  taxes  assessed,  or  assessable, 
against  them  for  the  years  1918,  1919,  and  1920, 
and  paid  within  the  period  prescribed  by  law, 
and  that  this  has  been  done  by  him  in  the  list 
certified  by  him  to  the  derk  as  aboye  stated.'* 

The  case  was  heard  upon  the  petition  and 
the  answer  of  the  defendant,  and  the  trial 
court,  for  reasons  expressed  in  writing  and 
lodged  with  the  papers  as  a  part  of  the 
order,  denied  the  petition  for  mandamus.  To 
this  action  of  the  trial  court  a  writ  of  errpr 
and  sui>ersedeas  was  awarded  by  one  of  the 
judges  of  this  caui*t 

[1]  The  demurrer  to  the  petition,  for  man- 
damus was  properly  overruled.  When  the 
duty  the  performance  of  which  is  sought  to 
be  coerced  is  a  public  duty,  and  the  interest 
relied  on  by  the  petitioner  in  mandamus  is 
the  Interest  which  the  petitioner  has  In  the 
enforcement  of  the  laws,  then  such  interest 
is  a  sufficient  interest  to  entitle  him  to 
maintain  the  proceeding.  Clay  y.  Ballard, 
87  Va.  787,  794,  13  S.  B.  262. 

"Where  the  question  is  one  of  public  right, 
and  the  object  of  the  mandamus  is  to  procure 
the  enforcement  of  a  public  duty,  the  people  are 
regarded  as  the  real  party,  and  the  relator  at 
^whose  instigation  the  proceedings  are  institut- 
ed need  not  show  that  he  has  any  legal  or  spe- 
cial interest  in  the  result;  it  being  suiBdent 
to  show  that  he  is  a  dtiaen  and  as  sueh  in- 
terested in  the  execution  of  the  laws."  High 
on  Extr.  Bern.  |  4^. 

See,  also,  Tazewell  v.  Herman,  108  Va. 
4a6,  60  S.  B.  767,  61  S.  E.  752,  and  Smith  v. 
BeU,  113  Va.  667,  75  S.  E.  125. 

£2]  The  learned  judge  of  the  trial  court, 
in  construing  section  38  of  the  Constitution, 
and  interpreting  it  to  mean  that  the  i>ersons 
to  appear  on  that  list  are  the  persons  who 
lia^e  paid  their  poll  taxes  for  the  entire  pe- 
riod of  three  years  next  preceding  the  year 
ot   elecUcm,  considers  that  the  "case  turns 
upon  the  meaning  to  be  given  to  the  words 
'during  the  three  years'  as  used  In  the  sec- 
tion  supra  of  the  Constitution."     He  con- 
cludes  that   the   word   "during,"   as   used, 
nieaJis  "throughout  the  course  or  continuance 
of."     Hence  the  further  conclusion  that  the 
persons  to  be  listed  are  the  persons  who  have 
paid  their  poll  taxes  "throughout  the  con- 
tinuance of"  the  entire  period  of  three  years. 
In  aid  of  this  conclusion  he  cites  the  use  of 
tlio    word  "during*'  in  other  sections  of  the 
Constitution.     For  instance,   in  section  21 
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I  it  is  provided  that  a  duly  registered  person 
shall  have  the  right  to  vote,  provided  that 
he,  unless  exempted,  shall  have  personally 
paid  "at  least  six  months  prior  to  the  elec- 
tion, all  state  poll  taxes  assessed  or  assess- 
able against  him,  under  this  Constitution, 
during  the  three  years  next  preceding  that  in 
which  he  offers  to  vote,"  etc.  Obviously  the 
word  "during''  in  the  foregoing  connection 
does  not  mean  "throughout  the  continuance 
of,"  in  the  sense  that  such  a  registered  per- 
son, as  a  prerequisite  to  voting,  must  have 
paid  taxes  for  each  of  the  years  em- 
braced in  the  three-year  period.  On  the  con- 
trary, it  means  that  as  a  prerequisite  for  vot- 
ing such  registered  person  must  pay  the  tax- 
es with  which  he  is  assessed,  or  for  which 
he  is  assessable,  during  said  three-year 
period.  If  he  is  assessable  with  poll  taxes 
for  two  years  only  of  the  three-year  period, 
and  pays  tbose  taxes  whether  assessed  or 
not,  he  is  entitled  to  vote.  So  if  he  is 
assessable  for  only  one  year,  and  pays  that 
tax.  Such  persons  have  paid  all  the  taxes 
required  of  them  by  the  Constitution  as  a 
prerequisite  of  the  right  to  vote  during  the 
three-year  period,  whether  their  payments 
were  for  one  year,  or  for  two  years,  and  are 
as  fuily  endowed  by  the  Constitution  with 
the  right  to  vote  as  the  person  who  is  as- 
sessable with  poll  taxes  for  each  year  of  the 
three-year  period,  and  has  paid  the  same. 
Hence  the  meaning  of  the  word  "during"  in 
this  section  is  the  meaning  given  by  Webster 
—that  is  to  say,  "in  the  time  of."  If  the 
meaning  suggested  in  the  opinion  of  the 
learned  trial  court  Is  given  to  this  word  In 
the  foregoing  connection,  it  would  inevitably 
follow  tha.t  a  duly  registered  person,  liable 
for  poll  taxes  for  only  one  year,  or  two 
years,  of  the  three-year  period,  would 
not  become  entitled  to  vote  upon  the  pay- 
ment of  such  taxes,  since  obviously  he  has 
not  paid  for  the  full  period  of  three  years, 
though  he  has  paid  In  fuU  the  poll  taxes 
required  of  him  during  such  period. 

Section  21  prescribes  the  couditions  for 
TOting  of  a  registered  person.  Section  38 
is  intended  to  furnish  the  evidence  that  the 
registered  person  has  qualified  himself  to 
vote  by  the  discharge  of  the  requirements 
imposed  by  the  section  ubi  supra. 

In  the  case  of  Tilton  v.  Heripan,  109  Va. 
508,  64  S.  E.  351,  this  court  construed  the 
meaning  and  effect  of  the  words  "personally 
paid."  Referring  to  the  treasurer's  list,  the 
court  used  the  following  language: 

"This  case  is  the  sequel  of  the  case  of  Taze- 
well V.  Herman,  108  Va.  416,  60  S.  B.  767, 
61  S.  B.  752,  2  Va.  App.  387,  recently  decided 
by  this  court,  in  which  it  was  held  that  said 
list  to  be  made  up  and  filed  by  the  treasurer 
should  only  contain  the  names  of  those  persons 
who  at  least  six  months  prior  to  the  election 
had  personally  paid  the  poll  taxes  required  of 
them  as  a  prerequisite  to  their  right  to  register 
and  vote  at  an  ensuing  regular  election." 
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If  the  view  taken  of  the  list  In  this  cita- 
tion is  the  correct  Tiew,  then  unquestionably 
a  treasurer  must  place  on  his  list  the  names 
of  all  persons  who  at  least  six  months  prior 
to  an  election  have  ^'personally  paid  the  poll 
taxes  required  of  them  as  a  prerequisite  to 
their  right  to  register  and  vote  at  the  en- 
suing regular  election.*'  (Italics  supplied.) 
In  some^  cases  the  prerequisite  to  vote  is 
the  payment  of  one  year's  poll  tax;  in  other 
cases  it  is  the  payment  of  poll  taxes  for  two 
years;  in  still  other  cases  it  is  the  payment 
of  poll  taxes  for  three  years;  but  there  is 
no  distinction  in  the  right  to  vote  of  the  per- 
sons in  these  three  classes,  provided  the  poll 
taxes  are  paid  as  required.  Hence,  when  the 
court  said  in  Tilton  v.  Herman,  supra,  that 
the  treasurer's  list,  as  made  up  and  filed, 
should  contain  only  the  names  of  those  per- 
sons who  had  personally  paid  the  poll  taxes 
required  of  them  as  a  prerequisite  to  their 
right  to  vote,  this  requirement  as  to  the  con- 
tents of  said  list  included  every  person  who, 
with  respect  to  the  payment  of  poll  taxes  as 
a  prerequisite  to  his  right  to  vote,  had  dis- 
charged the  obligation  imposed  upon  him 
individually  in  this  r^ard  by  the  positiva 
Aiaiidate  of  the  Constitution. 

Article  2  of  the  Virginia  Constitution  deals 
with  the  elective  franchise.  Section  38  Is 
a  part  of  that  article.  This  section  provides 
for  a  list  which  is  to  be  used  at  the  elections 
established  by  law.  It  is  an  election  list,  and 
affords  evidence  of  the  prepayment  of  the 
capitation  taxes  required  by  the  Gonstita- 
tion  as  a  prerequisite  to  the  right  to  register 
and  vote.  A  person  who  is  only  assessed  or 
assessable  with  poll  tax  for  one  or  two  years, 
as  the  case  may  be,  and  who  has  paid  the 
same  as  required  for  voting  purposes,  is  en- 
titled to  vote,  and  in  consequence  to  have  the 
treasurer's  list  afford  evidence  of  this  pre- 
payment This  is  considered  to  be  in  har- 
mony with  reason  and  the  proper  construc- 
tion of  the  constitutional  provisions. 

As  this  court  has  said,  in  Tazewell  v.  Her- 
man, 108  Va.  421,  60  S.  E.  768: 

"The  principal,  if  not  the  only,  purpose  for 
which  the  [treasurer's]  list  is  required  to  be 
filed  is  to  provide  record  or  at  least  written 
evidence  that  the  persons  named  in  the  list 
have  complied  with  the  provisions  of  the  Con- 
stitution la  paying  their  poll  tax,  so  far  as  such 
payment  is  made  a  prerequisite  to  their  right 
to  vote." 

Section  88  provides  how  persons  omitted 
from  the  treasurer's  list  may  secure  a  i^ace 
on  same.  But  this  right  to  apply  to  the  court 
to  correct  said  list  is  afforded  to  all  those 
persons  who  have  paid  their  capitation  tax- 
es and  whose  names  have  been  improperly 
omitted.  In  the  view  of  the  learned  judge 
of  the  circuit  court  of  Rockingham  county, 
only  those  persons  who  have  paid  their  poll 
taxes  for  the  full  three  years  preceding  the 
election  year  are  entitled  to  a  place  on  the 


list  Hence,  if  the  name  of  such  a  penon 
has  been  erroneously  omitted  for  one  of  the 
three  years  in  question,  he  is  entitled  to  the 
aid  of  the  court  to  have  his  name  entered  for 
the  omitted  year.  But,  as  a  corollary  to  this 
ruling,  it  would  follow  that  a  person  who  has 
paid  the  taxes  required  of  him,  whether  it  be 
for  one  or  two  years,  has  no  right  to  nppij 
to  the  court  for  a  place  chi  the  list  since  he 
was  not  originally  entitled  to  be  included'  by 
the  treasurer,  and  therefore  has  not  been 
improperly  omitted.  The  language  of  section 
38  does  not  justify  the  foregoing  limitation 
of  persons  entitled  to  a  place  on  the  list,  and 
hence  entitled',  if  omitted,  to  apply  to  the 
court  for  relief.    Says  the  section: 

"Within  thirty  days  after  the  list  has  been 
posted,  any  person  who  shoU  have  paid  his  cap- 
itation taSf  but  whose  name  is  omitted  from  the 
certified  list,  may,"  etc.    (Italics  supplied.) 

The  words  "any  person  who  shall  have 
paid  his  capitation  tax,  but  whose  name  ii 
omitted  from  the  certified  list'*  etc.,  are  cer- 
tainly comprehensive  enough  to  include  the 
persons  who  are  chargeable  for  the  purposes 
of  voting  with  one  or  two  years*  taxes  only, 
and  who  have  paid  the  same.    Moreover,  the 
reason  of  the  law  advises  us  that  it  was  in- 
tended to  apply  to  such  persons  as  fully  as 
to  persons  who  have  paid  for  three  years. 
A  person  who  is  chargeable  with  poll  taxes 
for  a   lesser   period   than   three  years,   and 
pays  the  same  within  the  prescribed  time, 
is  as  fully  entitled  to  vote  by  virtue  of  sec- 
tion 21,  if  otherwise  qualified,  as  the  person 
who  pays  for  the  full  three  years.     Hence 
the  same  fundamental  considerations  which 
cause  the  names  of  voters  in  the  latter  class 
to  be  placed  on  the  treasurer's  list  which 
is  evidence  "that  the  provisions  of  the  Con- 
stitution have  been  complied  with  by  the 
payment  of  poll  taxes,  so  far  as  such  pay- 
ment is  made  a  prerequisite  to  their  right 
to  vote,"  indicate  as  compellingly  that  all 
other  persons  who  have  paid,  as  required  by 
the  Constitution  for  the  purposes  of    vot- 
ing,  the  poll  taxes  with  which  they  are  as- 
sessed or  assessable,  are  entitled  to  a  like 
inclusion  in  said  list    If  a  person  who  has 
paid  one  year's  tax  in  another  county,  and 
two  years'  taxes  in  the  county  in  whi<^  he 
offers  to  vote,  or  a  person  coming  from  an- 
other state,  who  is  chargeable  with  capita- 
tion taxes  for  only  one  or  two  years  and 
has  paid  the  same,  or  a  young  man  who  is 
chargeable  with  and  has  paid  his  taxes  for 
a  like  period,  Is  not  entitled  to  be  placed  up- 
on the  treasurer's  list,  then  it  follows  that 
in  exercising  the  right  to  vote  afforded  l>y 
section  21,  such  voter  must  prove  the  prepay- 
ment  of   his   capitation   taxes   six  montlis 
prior  to  the  election  by  means  of  his  re- 
ceipted tax  tickets  or  otherwise.    The  neces- 
sity of  recourse  to  such  evidence  was  r^ard- 
ed  as  an  evil,  and  was  intended  to  be  avoided 
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by  tlie  frainers  of  the  Constitution  when  they  .  when  he  has  previously  acoonnted  for  the 

enacted  section  38,  providing  for  the  prepa- 1  same. 

ration  and  posting  of  a  treasurer's  list  of       The  learned  Judge  of  the  trial  court  makes 


voters  who  had  conformed  to  the  constitu- 
tional requirements  In  respect  of  the  pay- 
ment of  their  poll  taxes.  Section  38  provides 
that  the  treastu'er's  list  shall  contain  the 
names  of  "all  persons  in  his  county  or  dty 
who  have  paid,  not  later  than  six  months 
prior  to  such  election — [i.  e.,  the  succeeding 
g^eueral  election]  the  state  poll  taxes  requir- 
ed by  this  Constitution  during  [L  e.,  in 
the  time  of]  the  three  years  next  preceding 
that  in  which  such  election  is  held/'  etc. 
The  use  of  the  word  "required"  is  significant 
Evidentiy  it  refers  to  the  poll  taxes  neces- 
sary to  be  paid  by  the  individual  persons 
as  a  prerequisite  to  the  right  to  register 
and  vote.  These  persons  are  not  concerned 
with  paying,  for  the  purposes  of  registery 
and  voting,  any  taxes  other  than  their  own, 
nor  for  such  purposes  are  they  required  to 
pay  any  poll  taxes  save  those  with  which 
they  are  assessed  or  assessable.  Light  Is 
cast  upon  the  purpose  of  the  treasurer's 
list  and  the  meaning  of  the  word  "required" 
in  the  foregoing  connection  by  a  later  para- 
graph of  this  section  which  says: 

''Further  cvideoce  of  the  prepayment  of  the 
capitation  taxes  required  by  this  Constitution 
as  a  prerequisite  to  the  right  to  register  and 
vote  may  be  prescribed  by  law.' 


»» 


The  clear  implication  of  this  latter  para- 
graph is  that  the  treasurer's  list  is  evidence 
of  the  prepayment  of  the  capitation  taxes 
required  by  the  Constitution,  as  a  prerequi- 
site to  the  right  to  register  and  vote.  Hence 
tbe  persons  who  have  prepaid  to  the  treasur- 
er the  capitation  taxes  required  of  them, 
respectively,  as  a  requisite  to  voting,  wheth- 
er the  same  was  for  one  year,  two  years,  or 
tbree  years,  are  equally  entitied  to  be 
placed  upon  said  treasurer's  list  and  to 
enjoy  the  benefit  to  be  derived  therefrom. 

Amplifying  a  portion  of  the  first  sen-r 
tence  of  section  38,  according  to  its  true 
meaning,  the  same  would  read: 

**A  list  of  all  persons  in  his  county,  or  dty, 
^vho  have  paid  to  such  treasurer,  not  later  than 
six  months  prior  to  such  election,  the  state  poll 
taxes  required  by  this  Constitution  of  said  per- 
sons, respectively,  in  the  time  of  the  three 
years  next  preceding  that  in  which  such  election 
is  held,  as  a  prerequisite  to  the  right  to  regis- 
ter and  vote,"  etc. 

ThiB  list,  as  stated  supra,  is  a  Ust  for  vot- 
ing purposes,  and  must  be  considered  from 
tbat  point  of  view.  It  is  true  that  the  derk 
is  to  forward  a  certified  copy  of  the  correct- 
ed list  to  the  auditor  of  public  accounts,  but 
tills  is  only  as  a  check  upon  the  treasurer, 
since  he  is  not  to  be  charged  with  "the 
araount  of  the  poll  taxes  stated  therein," 


a  distinction  between  young  men  coming 
of  age  after  February  1st  of  a  year  in  which 
an  election  is  held  and  those  who  come  of 
age  before  February  1st  of  said  year.  For 
Instance,  in  any  given  year,  say  the  year 
1921,  some  young  man  may  come  of  age  after 
February  1st  of  that  year,  while  others  may 
have  become  21  prior  to  that  date.  With 
respect  to  young  men  in  the  former  class, 
the  opinion  seems  to  conclude  that  their 
names  should  go  on  the  treasurer's  list  for 
the  year  1022,  and,  if  their  taxes  continue 
to  be  paid,  for  the  year  1923,  and  of  course 
for  the  year  1924.  With  respect  to  the  young 
men  in  the  latter  class,  supra,  and  persons 
who  have  not  resided  in  the  state  long 
enough  to  be  chargeable  with  three  years' 
taxes,  as  well  as  persons  who  have  paid  tax- 
es for  one  or  two  years  in  another  county, 
the  trial  court  considers  that  they  must  use 
their  tax  receipts,  or  in  the  case  of  the  voters 
from  another  county  their  tax  certificates, 
to  prove  the  payment  of  their  taxes  to  the 
Judges  of  election;  that  is  to  say,  they  must 
use  them  until  they  shall  have  paid  their 
taxes  for  the  full  period  of  three  years,  when 
they  will  go  upon  the  list  Why  the  Consti- 
tution should  be  so  construed  as  to  make 
these  distinctions,  thereby  keeping  the  names 
of  the  foregoing  persons  from  the  treasurers' 
list,  and  compelling  the  undesirable  use  of  tax 
receipts  to  prove  the  necessary  prepasnnent 
of  the  poll  taxes  required  by  the  Constitu- 
tion, is  not  ai^arent  Of  course,  as  to  per- 
sons coming  from  another  county,  the  law 
provides  for  the  use  of  the  certificate  of  tho 
treasurer  of  the  former  county  to  prove  the 
payment  of  taxes  in  that  county,  but  the 
taxes  for  the  one  year  or  two  years  succeed- 
ing are  paid  to  the  treasurer  of  the  new 
county  of  residence.  If,  as  stated  in  Taze- 
well V.  Herman,  supra,  the  principal,  if  not 
the  only,  purpose  for  which  the  list  is  re- 
quired to  be  filed  \b  to  provide  written  evi- 
dence that  the  persons  named  in  the  list  have 
complied  with  the  provisions  of  the  Consti- 
tution by  paying  their  ix)ll  taxes  so  far  as 
such  payment  is  made  a  prequisite  to  their 
right  to  vote.  It  is  not  perceived  why  all  per- 
sons who  have  complied  with  the  Constitu- 
tion in  this  respect,  and  who  are  not  other- 
wise provided  by  law  with  a  prescribed 
means  of  proving  such  payment,  are  not 
entitled  to  be  upon  this  list  and  to  the  use  of 
same  as  evidence  of  prepayment,  inasmuch 
as  this  list  is  made  conclusive  evidence  of  the 
facts  therein  stated  for  the  purpose  of  vot- 
ing. 

Counsel  for  defendant  contends  in  his  brief 
that— 


«« 


'As  to  persons  conking  into  a  county  or  city 
from  another  state,  at  such  time  as  would  entir 
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tie  tbem  by  virtae  of  the  two-year  period  of 
resideDce  to  Tote,  and  who  would  therefore  be 
required  to  pay  taxes  for  one  year  only,  and 
have  paid  them,  but  have  been  omitted  from 
the  list,  ample  proyisiona  have  been  made,  both 
by  section  88  of  the  Constitution  and  section 
110  of  the  Code,  whereby  they  may  have  their 
names  placed  upon  said  list  upon  personal  appli- 
cation to  the  court,  or  the  judge  in  vacation,  and 
the  introduction  of  proof  to  establish  their 
right,  even  if  it  should  be  held  that  these  per- 
sons would  not  be  entitled  to  vote  on  the  cer- 
tificate of  the  treasurer  under  the  provisions 
of  section  115  of  the  Code." 

But  a  person  applying  to  the  court  under 
flectioD  110  of  the  Code  to  be  placed  upon  the 
treasurer's  list  must  establish  that  he  has 
paid  his  capitation  taxes;  otherwise  he  has 
not  been  Improperly  omitted.  Improper 
omission  carries  the  implication  that  the  par* 
ty  complaining  should  have  been  properly  in- 
cluded in  the  first  instance.  Hence,  if  the 
persons  referred  to  in  the  citation  supra  are 
entitled  to  establish  in  court  the  payment  of 
their  poll  taxes,  and  the  consequent  right  to 
a  place  on  the  treasurer's  list,  from  which 
they  have  been  improperly  excluded,  it 
would  seem  that  such  persons  should  have 
been  primarily  included  in  said  list  Their 
right  to  such  primary  inclusion  is  established 
by  the  conclusion  of  law  that  all  persons  who 
have  paid  their  poll  taxes  within  the  three- 
year  period  and  whose  names  are  not  found 
on  the  treasurer's  list  have  been  improperly 
excluded  therefrom. 

Confining  our  holding  to  the  narrow  issue 
presented  in  the  instant  case,  we  conclude 
that  it  is  the  duty  of  the  treasurer  of  the 
city  of  Harrisonburg  to  put  upon  his  list  the 
names  of  all  persons  within  his  dty  who 
have  been  assessed  with  and  personally  paid, 
not  later  than  six  months  prior  to  the  gener> 
al  election  in  November,  1921,  their  state  poll 
taxes  for  all  or  any  of  the  years  1918  ,1919, 
and  1920,  unless  it  appears  to  said  treasurer 
from  the  books  and  papers  of  his  office  that 
such  persons  have  failed  to  so  pay  the  taxes 
with  which  they  have  been  assessed  for  one 
or  more  of  the  foregoing  years.  Persons  thus 
delinquent  should  not  be  placed  upon  the  list. 

This  court  will  therefore  enter  an  order 
(a  copy  of  which  when  served  shall  have  the 
force  and  effect  of  a  writ  of  mandamus)  re- 
quiring the  treasurer  of  thel  city  of  Harrisoa- 
burg  to  forthwith  make  out,  certify,  and  file 
with  the  clerk  of  the  circuit  court  of  Rodi- 
ingham  county  a  list  including  the  names  of 
the  persons  ascertained  in  the  above  finding 
to  be  entitled  to  a  place  on  same,  but  who 
have  been  heretofore  omitted.  This  list 
shall  be  arranged  alphabetically  by  wards, 
and  shall  state  the  white  and  colored  per- 
sons separately,  and  shall  be  verified  by  the 
oath  of  the  treasurer. 

Mandamus  awarded. 


(131  Va.  367) 

VIRGINIA  WHOLESALE  CO.,  lae^  ¥.  TOWN 
OF  APPALACHIA  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

22,  1921.) 

Municipal  corporations  ^=>966(l)— Towns  hM 
to  have  statutory  authority  to  Impose  ad 
valorem  town  tax  on  capital  of  merchants. 

Code  1904,  |  1013,  as  amended  and  re- 
enacted  by  Acts  1916,  c.  Ill,  not  having  been  af- 
fected in  that  respect  by  the  Segregation  Act  of 
1915,  held  to  authorise  a  town  to  impose  a  lo- 
cal ad  valorem  property  tax  on  the  capital  of 
merchants  employed  in  the  town;  such  capital 
being  intangible  personal  proper^  taxable  un- 
der the  general  power  of  taxation. 

Error  to  Circuit  Court,  Wise  County. 

Proceeding  by  the  Virginia  Wholesale 
Company,  Inc.,  against  the  Town  of  Ap- 
palachia  and  others  for  refunding  of  an  ad 
valorem  tax  and  penalty.  An  order  denjdng 
relief  was  entered,  and  plaintiff  brings  er- 
ror.  Affirmed. 

This  is  a  proceeding  In  which  the  plaintiff 
in  error  moved  the  court  below,  under  aec^ 
tion  2389  of  the  Code  of  1919,  for  reli^  from 
the  payment,  and  to  require  the  return  and 
refunding  of  an  ad  valorem  tax  and  poialty 
thereon,  which  tax  the  town  of  Ai^mlachia, 
one  of  the  defendants  in  error,  by  a  levy 
ordered  by  its  council,  imposed  for  town 
purposes  upon  the  capital  of  the  plaintiff 
in  error  employed  In  its  businesB  as  a  mer- 
chant in  such  town  on  the  1st  day  of  B^ebrn- 
ary,  1919  (which  tax  and  the  penalty  thereon 
aggregated  the  sum  of  $1,634.09  and  was 
paid  under  protest),  on  the  groond  that  the 
town  was  without  authority  to  Impose  such 


The  court  below,  by  its  order  whldi  Is  un- 
der review,  declined  to  grant  the  relief 
sought,  the  effect  of  which  was  to  hold  that 
the  town  was  authorized  by  law  to  nuike 
such  levy  and  collection,  and  that  the  same 
was  valid. 

Bullitt  ft  Chalkley,  of  Big  Stone  Gap,  for 
plaintiff  in  error. 

Morton  ft  Parker,  of  Appalachia,  for  de- 
fendant in  error. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

The  case  turns  upon  the  decision  of  the 
following  question,  namely: 

1.  Did  section  1043  of  the  Code,  as  amend- 
ed and  re-enacted  by  Acts  1915,  pp.  146,  147, 
delegate  to  the  towns  of  the  state  the  power 
to  impose  an  ad  valorem  town  tax  on  the 
capital  of  merchants  employed  in  businesa 
in  the  towns? 

This  question  must  be  answered  In  the 
affirmative. 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Kaj-NumlMred  Dlgwts  and  Ind 
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The  question  is  one  of  original  grant  of 
power  to  tax,  "to  which  the  rule  of  strictis^ 
simi  Juris  applies/*  as  is  said  in  the  opinion 
of  this  court  delivered  by  Judge  Kelly  on 
the  rehearing  of  Richmond  v.  Drewry-Hughes 
Co..  122  Va.  178,  at  page  194,  90  S.  B.  635, 
94  S.  E.  9S9.  We  look,  then,  to  see  if  sec- 
tion 1043  aforesaid  plainly  conferred  the 
power  in  question. 

This  section  as  it  stood  prior  to  the  en< 
actment  of  the  Segregation  Act  in  1915,  ao 
far  as  material,  read  as  follows: 

"The  council  of  every  ct<y  or  toum  shall  •  ♦  ♦ 
order  a  city  or  town  levy  of  so  much  as  in  their 
opinion  is  Decessary  to  be  raised  in  that  way  in 
addition  to  what  may  be  received  for  licenses 
and  from  other  sources.  The  levy  so  ordered 
may  be  *  *  ^  upon  any  property  therein, 
and  on  such  other  %uh}eci8  as  may  at  the  time 
be  assessed  with  state  taxes  against  persons 
residing  therein."  (Italics  supplied.) 

The  section  as  amended  and  re-enacted  by 
Acts  1915,  pp.  146,  147,  reads  as  follows : 

"The  council  of  every  city  or  town  shall 
*  *  *  order  a  dty  or  town  levy  of  so  much 
as  in  their  opinion,  is  necessary  to  be  raised  in 
that  way  in  addition  to  what  may  be  received 
for  licenses  and  from  other  sources.  The  levy 
so  ordered  may  be  *  *  *  upon  any  property 
therein  fubject  to  local  tasa4ion  and  not  ex- 
preMsly  $egregated  to  the  fiate  for  purposes  of 
state  taxation  only,  and  on  such  other  subjects 
aa  may  at  the  time  be  assessed  with  state  tax* 
es  against  persons  residing  therein.  ***** 
(Italics  supplied.) 

The  italicized  language  next  above  is  the 
only  new  language  in  the  statute.    In  the 
petition  and  brief  for  the  plaintiff  In  error 
much   significance  Is  attached  to  the  lan- 
guage •*prop«'ty  therein  subject  to  local  taa- 
atioits**  and  It  is  urgea  that  this  indicates 
tbat  the  town  must  look  elsewhere  than  to 
section  1043  in  order  to  find  the  statute  law 
which  authorises  the  'local  taxation"  by  the 
town.    But  when  we  look  to  the  Segregation 
Act,  passed  by  the  same  Legislature  which 
amended  and  re-enacted  said  section  1043 
and    used  the  new  language  aforesaid,  we 
see   at  once  that  the  new  language  ''subject 
to  local  taxation**  was  added  to  the  statute 
(section  1043),  merely  in  order  to  restrict 
the    otherwise  broad  meaning,  that  the  city 
or  town  levy  was  authorised  to  be  made  on 
all  ''property  therein,"  to  the  meaning  that 
the  city  or  town  levy  was  authorize  to  be 
made  on  such  ''property  therein"  as  is  "sub- 
ject to  local  taxation'^;  i.  e,  as  is  not  segre- 
gated  for  state  taxation  under  the  Segrega- 
tion    Act     Hence    it    is   plain    that,    inas- 
niucli    as  the  capital  of  merchants  is  such 
property   as  has   not   been   segregated   for 
state  taxation,  it  is  still  subject  to  town  tax- 
ation,   if  it  was  subject  to  that  taxation  as 
the  statute  (section  1048)  stood  before  1015 ; 
for  in  the  Segregation  Act  (Acts  1915,  c.  63) 
it  la  expressly  provided  as  follows: 
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"The  capital  of  merchants  shall  not  be  sub- 
ject to  state  taxation,  but  may  be  taxed  local- 
ly as  prescribed  by  law." 

The  subject  under  consideration  then 
comes  to  the  precise  question  of  whether  sec- 
tion 1043  aforesaid,  as  it  stood  prior  to  the 
enactment  of  the  Segregation  Act  in  1915  au- 
thorized the  town  tax  in  questicm:  Was  that 
tax  therein  and  thereby  ''prescribed  by  law"? 

It  is  admitted  in  the  argument  for  the 
plaintiff  in  error  that  the  Legislature  has  con- 
ferred upon  cities  and  counties  the  authority 
to  impose  both  a  license  tax  ui>on  merchants 
and  an  ad  valorem  tax  upon  their  capital  em- 
ployed in  business  and  that  the  same  author- 
ity might  have  been  conferred  by  the  liCgisla- 
ture  on  towns;  but  it  is  urged  with  ability 
and  force  that  there  are  cogent  reasons  why 
such  authority  should  have  been  conferred 
on  cities  and  coimties  and  yet  haye  been 
withheld  from  towns.  And  it  is  argued  that 
it  is  at  least  left  in  doubt  whether  such  au- 
thority has  been  conferred  upon  towns  be- 
cause, it  is  urged,  as  appears  from  Oity  of 
Norfolk  Y.  Grif&th-PoweU  Co.,  102  Va.  115,  45 
S.  B.  889,  and  Richmond  v.  Drewry-Hui^es 
Co.,  supra,  122  Va.  178,  90  S.  B.  635,  94 
S.  B.  989,  the  source  of  the  authority  of  the 
cities  of  the  state  for  their  general  power 
of  taxation  is  found  in  their  charters.  But 
this  argument  overlooks  the  holding  in  the 
latter  case  that  such  source  of  authority  is 
found  in  section  1043  aforesaid,  as  well  as 
in  the  charters  of  the  cities.  It  is  there  said 
that  the  statutory  provisions  conferring  the 
authority — 

"authorizing  a  tax  on  merchants*  capital  at 
such  rate  as  the  *  •  *  city  authorities  deem 
necessary  and  proper  *  •  •  are  found  in 
section  69  of  the  diarter  of  the  city  of  Rich- 
mond [under  which  the  tax  here  in  question 
was  levied]  and  in  section  *  *  *  104S  of 
the  Code,    *    *    ^ "  etc.    (Italics  supplied.) 

See  Richmond  v,  Drewry-Hughes  Co.,  122 
Va,  at  page  187,  90  S.  E.  635,  94  S.  E.  989. 

And  a  reading  of  section  1043  aforesaid 
demonstrates  that  whatever  authority  is 
thereby  conferred  on  cities  is  also  conferred 
upon  towns. 

It  is  true  that  the  Drewry-Hughes  Com- 
pany Case  held,  as  urged  for  the  plaintiff  in 
error,  that  the  capital  of  merchants  is  not 
within  the  class  of  property  which  is  embrac- 
ed in  schedule  O  of  the  tax  bilL  But  such 
case  does  not  hold,  as  Is  contended  in  argu- 
ment for  plaintiff  in  error,  that  such  capital 
is  not  ''property"  vTlthin  the  meaning  of  sqc- 
tion  1043  aforesaid.  '  On  the  contrary,  the 
following  is  expressly  stated  and  held  in 
the  opinion  in  that  case  on  the  rehearing : 

"It  is  conceded  that  the  capital  ol  merchants 
is  ^intangible  personal  property*  within  the 
meaning  of  the  tax  laws.  •  •  ■»  Such  capital 
is  excepted  from  taxation  by  the  state  in  the 
ordinary  sense  (that  is,  upon  an  ad  valorem 
basis),  and  is,  therefore,  not  within  the  class 
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of  intangible  property  segregated  for  state  tax- 
ation, bnt  is  subject  to  be  taxed  locally  'as 
prescribed  by  law.'  The  ultimate  and  decisive 
question,  therefore,  is:  What  is  meant  by  the 
phrase,  'as  prescribed  by  law'  ?  Does  it  mean 
the  prescribed  rate  •  •  *  mentioned  in  the 
Segregation  Act,  or  does  it  mean  that  the  local 
taxation  of  merchants'  capital  is  to  be  con- 
trolled by  other  statutory  provisions  outside  of 
the  terms  of  that  act?     We  feel  constrained 

*  *    •    to  adopt  the  latter  view.    ♦    ♦    • 
^'Statutory  provisions  outside  of  the   Segre- 
gation   Act,   contemplating   and   authorizing   a 
tax  on  merchants*  capital  at  such  rata  as  the 

*  *  *  dty  authorities  deem  necessary  and 
pixiper,  and  thus  responding  to  the  expression 

as  prescribed  by  law/  are  found  in  section 
09  of  the  charter  of  the  dty  of  Richmond  (un- 
der which  the  tax  here  in  question  was  levied) 
and    in    section    ♦    •    •    1043    of    the    Code, 

*  •  •"  etc.  "The  purpose  of  the  General 
Assembly'  seems  to  have  been  to  leave  mer- 
chants' -capital  to  be  taxed  by  localities  prac- 
tically as  it  had  been  prior  to  the  passage  of 
the  Segregation  Act.    •    ♦    • " 

And  it  is  also  stated,  further  on  in  the 
same  opinion,  with  specific  reference  to 
Schedule  C: 

"We  hold  that  merchants'  capital  is  not  em- 
braced in  the  dassification  of  that  schedule, 
but  remains  where  it  has  practically  always 
been,  in  a  dass  to  itself,  subject  to  a  license 
tax  only   by  the  state,   but  liable  to  a  local 

property  tax.** 

« 

It  is  true  that  the  authority  of  towns  to 
impose  the  tax  in  question  was  not  directly 
involved  in  the  Drewry-Hughes  Ck).  Case,  and 
we  have  not  regarded  what  is  there  said  as 
conclusive  of  the  question  presented  in  the 
case  now  before  us,  and  we  have  considered 
such  question  with  an  open  mind;  but,  in 
view  of  what  is  there  said  in  reference  to  the 
authority  conferred  on  cities  by  section  1043 
aforesaid,  that  decision  certainly  cannot  be 
regarded  as  holding  that  merchants'  capital 
is  not  ''property"  within  the  meaning  of  such 
section. 

Coming  back  again,  then,  to  the  considera- 
tion of  section  1043  in  question,  it  seems  to 
us  plain  that  it  authorized  the  towns,  as  well 
as  cities,  of  the  state,  to  impose  "a  local 
property  tax"  for  town  purposes  on  all  prop- 
erty, in  contemplation  of  law  within  the  cor- 
porate limits,  not  segregated  by  the  state  for 
state  taxation;  that,  subject  to  the  last-stat- 
ed limitation,  this  statute  conferred  a  general 
power  of  taxation  on  the  towns;  that  mer- 
chants' capital,  not  having  been  segregated 
by  the  state  for  state  taxation,  is  intangible 
personal  property,  taxable  as  such  by  the 
towns  under  such  general  power  of  taxation ; 
that,  no  question  being  raised  before  us  as 
to  the  proper  situs  for  taxation  of  the  intan- 
gible personal  property  of  the  plaintiff  in 
error,  we  must  regard  that  situs  as  being, 
under  the  well-settled  rule  of  law  on  the 


subject,  within  the  town  of  Appalachia,  and 
hence  we  must  regard  such  property  as  be- 
ing within  such  town  limits  in  contemplation 
of  law ;  and  therefore  we  are  of  opinion  that 
there  was  no  error  in  the  order  of  the  court 
below  under  review,  and  it  will  be 
Affirmed. 


(131  Va.  26S> 
PHLEGAR'S  EX'R  v.  SMITH  et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept.  22,  1921.) 

i.  Limitation  of  aotiona  <e=s>44( 5)— Action  to 

enforce  trust  deed  aeouring   bond  for  loan 

barred  20  years  after  maturity  of  bond. 

A  suit  to  enforce  a  trust  deed  securing  a 

bond  for  payment  in  five  years  of  a  loan  of  a 

trust  fund  was  barred  .20  years  after  maturity 

of  the  bond,  though  the  maker  was  also  the 

assignee  of  the  interest  on  such  fund  during 

the  lifetime  of  his  assignor. 

2.  Life  estates  ^=>2 1— Holder  of  life  ostate  in 
intereet  on  fund  from  sale  of  lands  oaanoC 
set  off  value  thereof  in  action  on  trust  deed 
securing  bond  for  borrowed  principal. 

An  assignee  of  the  interest  for  assignor*! 
lifetime  on  a  trust  fund,  realized  from  the  sale 
of  lands,  who  borrowed  the  principal  and  ex- 
ecuted a  bond  and  trust  deed  to  secure  payment 
within  five  years,  could  not,  if  sued  on  the  deed, 
set  off  the  present  value  of  such  life  estate; 
one  having  a  life  estate  In  a  fund  arising  from 
proceeds  of  the  sale  of  land  not  being  entitled 
to  have  the  vfdue  thereof  commuted  and  paid 
in  gross  instead  of  annual  interest  on  the  fond, 
unless  the  parties  so  agree. 

3.  Limitation  of  actions  ^=s>l04i/2.  Now,  vol.  6 
Key-No.  Serleo— Set-off  doos  not  prevent  stat- 
ute from  running  on  principal  demand. 

The  existence  of  a  set-off  does  not  prevent 
the  statute  from  running  on  the  principal  de- 
mand. 

4.  Mortgages  ^=»424— Though  money  froa  talo 
of  decedent's  lands  treated  as  real  estate^ 
limitations  applicable  to  action  to  wiforoe 
trust  deed  securing  loan  thereof  to  asaignoe 
of  interest  thereon  for  assignor's  life. 

Though  money  realized  from  the  sale  of  a 
decedent*s  land  must  be  treated  aa  real  estate, 
the  statute  was  applicable  to  an  action  to  en- 
force a  trust  deed  securing  a  bond  for  the  loan 
of  such  funds  to  the  assignee  of  the  interest 
thereon  for  assignor's  lifetime. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Suit  by  Archer  A.  Phlegar's  executor 
against  A.  B.  Smith  and  others.  Decree  for 
defendants,  and  complainant  appeals.  Af- 
firmed. 

M.  H.  Tompkins  and  Ellett  &  Phlegar,  all 
of  Christiansburg,  for  appellant 

Harless  &  Colhoun  and  Jordan,  Boop  & 
Sowder,  all  of  Christiansburg,  for  appellees. 


4^:^VoT  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Index< 
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BURKS,  J.  The  facts  of  this  case  are 
undisputed,  and  are  very  fairly  set  forth  in 
the  petition  for  appeal  as  follows: 

**The  chancery  suit  of  AbeU's  Adm'r  t.  Wil- 
son et  al.  was  brought  m  Montgomery  court 
in  November,  1879,  to  enforce  a  Tendor's  lien 
on  260  acres  of  land  owned  by  the  then  de- 
ceased wife  of  John  W.  WUson.  By  decree, 
John  W.  Wilson  was  given,  as  curtesy,  the 
interest  to  be  derived  throughout  his  lifetime 
on  $480.58  which  arose  from  the  land  sale  after 
paying  off  the  vendor's  lien.  A  daughter,  Lucy 
Wilson,  was  bom  in  1874,  and  was  stiU  an  in- 
fant at  the  time  the  land  of  her  deceased  moth- 
er was  sold  under  court  order  to  satisfy  the 
vendor's  lien.  This  daughter  was  decreed  as 
heir  of  her  mother  the  surplus  money,  $480.58, 
after  her  father's  death.  This  sum  of  $480.58 
Archer  A  Phlegar,  receiver  in  the  said  suit,  was 
ordered  by  decree  at  the  May  term,  1884,  to 
land  for  5  years  at  a  time  on  real  estate  se- 
eurity,  the  decree  ezpi'^ssly  permitting  the 
loan  to  be  made  to  W.  H.  Smith  if  he  so  de- 
sired. 

"A  written  assignment  by  John  W.  Wilson 
to  W.  H.  Smith  of  the  former's  life  interest  in 
the  money  was  already  introduced  into  the  suit 
and  recognized  by  decree  as  valid.  Thus  W. 
H.  Smith,  as  assignee,  was  entitled  to  the  in- 
terest throughout  John  W.  Wilson's  lifetime 
on  the  $480.58. 

"On  July  12,  1884,  Receiver  Phlegar  loaned 
the  $480.58  to  W.  H.  Smith,  taking  his  5-year 
bond  therefor  with  a  trust  deed  lien  on  certain 
Montgomery  county  farm  land  owned  by  W. 
H.  Smith.    This  land  was  entirely  different  from 
the  land  of  Mrs.  Wilson  which  had  been  sold 
to  satisfy  a  vendor's  lien.     On  July  23,  1884, 
the  trust  deed  was  duly  recorded  in  Montgom- 
ery   county's  Deed  Book  Y,  p.  175,  and  was 
filed  in  the  suit  as  an  exhibit  with  Receiver 
Phlegar's  report  to  the  November  term,  1884, 
of  the  making  of  the  loan  to  W.  H.  Smith,  at 
which  term  and  on  which  report  of  Receiver 
Phlegar's  action  a  decree  of  confirmation  was 
entered. 

"TV.  H.  Smith  died  a  good  many  years  ago. 
There  was  no  occasion  or  reason  for  Receiver 
Phlegar  to  collect  interest  from  W.  H.  Smith 
on  the  bond  for  money  loaned,  because  W.  H. 
Smith  himself  was  entitled  to  the  interest  as 
assigrnee  from  John  W.  Wilson  as  long  as  Wil- 
son lived.  So  no  interest  seems  to  have  ever 
been  colleeted.  The  bond  executed  by  W.  H. 
Smith  to  Receiver  Phlegar  remains  wholly  un- 
paid, and  the  trust  deed  securing  same  remains 
wholly  unreleased. 

"As  shown  by  Receiver  Phlegar's  itemized  re- 
port to  the  November  term,  1884,  and  receipts 
filed  therewith,  the  costs  of  the  suit  were  all 
paid  at  the  time  the  loan  was  made. 

"By  deed  dated  December  11,  1880,  and  duly 
recorded  on  April  21,  1891,  W.  H.  Smith  sold 
the  trnst  deed  land  to  L.  H.  Thurman.  On  De- 
cember 29,  1908,  the  same  land  was  sold  to 
A.  B.  Smith  at  auction  under  decree  of  Pulasld 
circuit  court  in  the  judgment  lien  suit  of  Mill- 
er's Bx*r  V.  Thurman's  Adm'r  et  al.  A.  B. 
Smith  Btill  owns  this  land  under  a  commis- 
fiioner*8  deed  made  shortly  after  his  purchase, 
and  has  been  in  possession  continuously  since 
bis   porchase. 


"The  proceedings  in  the  suit  of  Miller's  Bz'r 
V.  Thurman's  Adm'r  in  the  Pulaslsi  court  were 
had  with  no  reference  at  all  to  the  fact  that 
the  suit  of  Abell's  Adm'r  v.  Wilson  et  sL  was 
pending  in  Montgomery  circuit  court,  in  which 
latter  suit  the  land  sold  under  decree  of  the 
Pulaski  court  was  pledged  under  a  trust  deed 
as  security  for  money  that  had  been  decreed 
to  Lucy  Wilson,  an  infant,  to  the  principal  of 
which  money  she  was  entitled  after  her  father's 
death.  No  account  of  liens  was  taken  in  the 
Pulaski  suit,  and  neither  the  trustee  nor  the 
beneficiary  under  the  trust  deed  securing  the 
money  loaned  by  Receiver  Phlegar  to  W.  H. 
Smith  was  made  a  party  to  the  Pulaski  suit. 

"The  suit  of  AbeU's  Adm'r  v.  Wilson  et  aL 
was  pending  on  the  docket  of  Montgomery  cir- 
cuit court  continuously  from  10  years  before 
Thurman  bought  from  W.  H.  Smith  the  se- 
curity land  until  after  A.  B.  Smith  bought 
this  land  at  auction  from  the  commissioner 
in  the  Pulaski  salt  on  December  29,  1908. 

"John  W.  Wilson  died  on  May  16,  1918. 
About  a  month  thereafter  his  daughter  Lucy 
(whose  married  name  was  then  Lucy  Wilson 
Ward)  filed  her  petition  in  the  suit  in  Mont- 
gomery circuit  court  styled  Abell's  Adm'r  v. 
Wilson  et  al.,  hi  which  petition  she  asked  the 
court  to  order  her  sum  of  $480.58,  with  inter- 
est from  her  father's  death,  to  be  paid  over 
to  her  now  that  her  father  was  dead.  To  her 
petition  (or  an  amendment  thereof)  B.  M. 
Hagan,  as  executor  of  Receiver  Archer  A. 
Phlegar,  then  also  deceased,  and  A.  B.  Smith 
were  made  defendants. 

"As  the  result  of  Lucy  Wilson  Ward's  afore- 
said petition  and  answers  of  the  aforesaid  de- 
fendants thereto,  the  question  which  arose  be- 
tween Receiver  Phlegar's  executor  of  the  one 
part,  and  A.  B.  Smith  of  the  other  part,  and 
which  question  is  now  presented  to  the  Supreme 
Ck>urt  of  Appeals  of  Virginia,  is  this:  Has 
the  right  to  raise  the  money  owing  to  Lucy 
Wilson  Ward  by  enforcing  the  trust  deed  which 
W.  H.  Smith  executed  on  July  12,  1884.  to 
John  R.  Johnson,  trustee,  to  secure  Receiver 
Phlegar,  become  barred  by  limitation,  or  is  this 
land  now  liable  in  A.  B.  Smith's  hands  under 
the  trust  deed  which  W.  H.  Smith  placed  there- 
on to  secure  the  fund  he  borrowed  from  Re- 
ceiver Phlegar?" 

It  is  claimed  on  behalf  of  the  ax^^ellant 
that  the  right  of  action  <m  the  bond  and  deed 
of  trust  executed  by  Smith  never  accrued  un- 
til the  death  of  John  W.  Wilson,  the  Ufe 
tenant,  because,  as  is  claimed: 

"Receiver  Phlegar  could  not  have  compelled 
repayment  of  the  money  by  W.  H.  Smith  so 
long  as  Wilson  lived.  If  sued  by  the  receiver 
when  the  bond  apparently  became  due  on  July 
12,  1889,  W.  H.  Smith  could  have  snccessfuUy 
set  up  the  defense  (and  no  doubt  would  have 
done  so)  that  all  costs  of  the  suit  were  paid, 
that  the  receiver  had  no  need  of  the  money,  that 
the  ends  of  justice  did  not  demand  Smith  to 
pay  before  Wilson's  death,  that  he  (Smith)  as 
assignee  from  Wilson,  was  entitled  to  interest 
on  the  money  so  long  as  Wilson  lived,  and  that, 
since  the  money  was  amply  secured  by  real  es- 
tate, he,  as  maker  of  the  bond,  was  not  com- 
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:>«llable  to  pay  off  the  bond  before  Wflson's 
feath." 

It  is  fartber  claimed  that  Phlegar,  receiver, 
held  the  fund  in  trust  as  well  for  the  life 
tenant  as  for  the  remainderman,  and  that,  if 
he  had  sued  to  recover  on  the  bond,  or  pro- 
ceeded to  enforce  the  deed  of  trust,  Smith 
would  have  had  the  right  to  set  off  his  life 
estate  in  the  fund.  The  further  daim  is 
made  that  the  fund  sought  to  be  recovered 
is  real  estate,  and  that  for  some  reason,  not 
disclosed  by  the  argument  and  not  otherwise 
apparent,  the  statute  of  limitations  is  not 
applica&le  ;to  the  claim.  None  of  these 
claims  is  sound. 

[1,2]  The  fund  was  under  the  control  of 
the  court,  and  it  was  the  duty  of  the  court 
to  see  that  it  was  preserved  so  that  the  life 
tenant  might  enjoy  the  income  from  it,  and 
the  remainderman  might  receive  the  prin- 
cipal on  the  termination  of  the  life  estate. 
The  court  was  under  no  obligation  to  lend 
the  money  to  the  life  tenant  at  all,  or,  if  it 
did,  for  any  particular  length  of  time.  It 
recognized  the  fftct  that  there  might  be  a 
change  in  value  of  any  security  that  might 
be  offered,  and,  while  it  directed  the  loan  to 
be  made  to  Smith  if  he  desired  it,  it  was 
particular  ta  provide  that  the  loan  should  be 
made  for  '*not  exceeding  5  years  at  a  time.** 
Smith  well  understood  that  the  loan  was  to 
be  made  only  for  a  period  of  five  years,  and 
that  the  return  of  the  money  could  be  de- 
manded at  the  expiration  of  that  time.  He 
thereupon  executed  his  bond  to  the  receirer 
whereby  he  promised  to  pay  to  the  receiver 
"five  years  after  date,  with  interest  from 
date"  the  sum  of  $480.58.  When  this  time 
expired  the  court  had  the  right  to  donand 
imyment  and  to  change  the  investment  for 
any  reason  it  pleased,  or  without  reason. 
Smith  had  given  his  solemn  promise  under 
seal  to  return  the  money  at  that  time,  and 
he  could  not  evade  it  This  bond  was  secured 
by  a  deed  of  trust  on  real  estate,  and  the 
court  could  at  any  time  after  its  maturity 
have  enforced  it.  But  the  act  of  limitations 
began  to  run  on  both  the  bond  and  the  deed 
of  trust  at  the  maturity  of  the  bond.  The 
bond  became  barred  in  10  years,  and  the 
deed  of  trust  in  20  years,  from  that  date. 
The  running  of  the  statute  was  neither  pre* 
vented  nor  stayed  by  the  fact  that  Smith  was 
entitled  to  the  interest  on  the  fund  during 
the  lifetime  of  Wilson.  Nor  was  he  entitled, 
if  sued,  to  set  off  the  present  value  of  an 
estate  for  the  life  of  Wilson  against  his 
obligation  to  return  the  principal  in  five 
years.  As  said  in  Amer.  Nat  Bank  v.  Tay- 
lor, 112  Va.  1,  70  S.  B.  534,  Ann.  Cas.  1012D, 
40: 

''As  a  general  rule,  a  party  who  has  a  life 
estate  in  a  fund  arising  from  the  proceeds  of 
the  sale   of  land  is  not  entitled  to  have   the 


value  of  his  life  estate  commuted  and  paid  to 
him  in  gross  instead  of  the  annual  interest  on 
the  fund,  unless  the  parties  In  interest  agree 
to  it" 

[3]  But,  even  if  he  could  have  claimed  such 
set-off,  that  fact  would  not  have  prevented 
the  statute  from  running.  The  existence  of 
a  set-off  does  not  prevent  the  statute  from 
running  on  the  principal  demand. 

[41  The  fund  in  ctmtroversy  was  the  pro- 
ceeds of  the  sale  of  land  of  which  the  wife 
died  s^zed  in  fee.  For  the  purpose  of  as* 
certaining  the  rights  of  the  parties  ther^ 
the  court  properly  held  that  the  money  must 
be  treated  as  real  estate,  and  decreed  curtesy 
therein  to  the  husband  and  the  remainder  to 
the  only  daughter.  This  is  all  that  the  doc- 
trine of  conversion  has  to  do  with  the  case. 
The  money  as  such  was  thereafter  loaned  to 
Smith  under  the  drcumstances  hereinbefore 
detailed. 

The  right  to  enforce  the  deed  of  trust  has 
long  since  been  barred  by  the  statute  of  limi- 
tations. Hence  there  was  no  error  in  the 
decree  of  the  trial  court  so  holding,  and 
said  decree  is  accordingly  afl^mecU 

Aifirmed. 

SIMS,  J^  absent 


(in  Va.  2») 
POWERS  V.  LONG  at  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

22,  1921.) 

1.  Trusts   ^=>44( I)— Evidence    losaffieleat   te 
establish  parol  trust  In  land. 

In  a  suit  to  establish  a  parol  trust  in  land 
conveyed  by  the  father  ol  the  parties  to  re- 
spondent under  an  alleged  agreement  to  recon- 
vey  to  complainants,  evidence  hdd  insufficient 
to  establish  the  trust 

2.  Trusts  ^ss>44(3)— Proof  required  to  ••tab. 
lish  parol  trust  In  land  stated. 

To  establish  a  parol  trust  in  land,  the  dec- 
laration must  be  shown  to  be  unequivocal  and 
explicit  and  established  by  clear  and  convinc- 
ing testimony. 

Appeal  firom  Circuit  Court,  Dickenson 
County. 

Bill  by  Cotella  Long  and  another  against 
B.  M.  Powers.  From  the  decree,  defendant 
appeals,  and  appellees  assign  crosa-error. 
Reversed  and  dismissed. 

W.  S.  Powers,  the  father  of  the  appellant 
and  appellees,  on  May  11, 1898,  executed  and 
acknowledged  a  deed  conveying  three  c«:tain 
tracts  of  land  therein  described  to  appellant 
ThiB  deed  was  duly  recorded  on  S^tember 
26,  1000,  and  la  as  followa: 

'This  deed,  made  this  eleventh  day  of  Btfay, 
1898,  by  and  between  W.  S.  Powers,  party  of 
the  first  part,  and  E.  H.  Powers,  party  of  the 
second  part, 

'Witnesseth  that  for  and  m  oontidcraium'  of 


^t^ 
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the  9um  of  four  hunirod  and  fifty  dollars  in^ 
JuMd  paid,  the  receipt  of  which  ia  hereby  ac- 
knowledged, the  part7  of  the  first  part  has  this 
day  bargained  and  aold  to  the  party  of  the  sec- 
ond part  all  the  following  described  real  estate 
lying  and  being  hi  Dickenson  county,  Virginia; 
One  tract  on  the  waters  of  Sally  branch  con- 
taining one  hundred  and  fifty  acres,  more  or 
less,  and  joins  the  lands  of  A.  J.  Mollins, 
T^uisa  Kennady,  and  others;  one  tract  on  Al- 
ley's creek,  containing  fifty  acres  more  or  less, 
joining  the  lands  of  Ida  Kennady  and  others; 
one  tract  on  Crane's  Nest  riveri  containing 
twenty-five  acres,  more  or  less,  eold  by  the 
boundary,  and  not  by  the  acre,  joins  the  lands 
of  Mveliad  Mullins  and  others— to  have  and  to 
hold  forever.  Party  of  the  first  part  warrant 
the  title  generally  to  the  land  hereby  conveyed. 

"Given  under  my  hand  and  seal  this  abov^ 
date  written.  W.  S.  Powers.    [Seal.]" 

(Italics  supplied.) 

The  bill  In  the  cause  alleges: 

That  "the  said  conveyance  to  the  said  B.  M. 
Powers  was  impressed  with  a  direct  express 
Tparol]  trust  and  agreement  between  the  said 
E.  M.  Powers  the  grantee  and  W.  S.  Powers, 
the  grantor,  that  the  said  B.  M.  Powers  would 
hold  the  land  conveyed  until  the  children  of 
the  said  W.  S.  Powers  became  21  years  old, 
and  then,  in  furtherance  of  the  said  trust,  the 
said  B.  M.  Powers  was  to  convey  the  said  land 
to  the  children  of  the  said  W.  S.  Powers  by 
deed  of  general  warranty  when  they  should 
reach  the  age  of  21  years;  the  portion  each 
was  to  receive  being  ascertained  and  under- 
stood by  said  trust  agreement." 

The  bill  then  alleges  that  when  the  appel- 
lees became  21  years  of  age,  appellant,  in 
pursuance  of  said  tmst,  conveyed  to  them  a 
portion  of  the  land  to  which  they  were  en- 
titled, and,  without  stating  the  definite 
acreage  or  otherwise  describing  the-  alleged 
deficit,  the  bill  prayed  that  the  appellant 
may  be  required  to  convey  to  the  appellees 
the  remainder  of  the  land  to  which  they  were 
entitled  under  the  said  parol  trust,  and  for 
general  relief. 

The  answer  of  the  appellant,  B.  M.  Powers, 
denies  that  he  accepted  said  conveyance  upon 
any  trust  agreement,  promise,  or  understand- 
ing»  express  or  implied,  to  the  effect  that 
•'tie  was  afterwards  to  convey  the  same  to 
complainants  or  any  one  else.^'  The  answer 
tbereupon  alleges: 

That,  on  the  contrary,  said  grantor  "conveyed 
this  land  to  respondent  voluntarily  and  for  the 
purpose  of  hindering,  delaying,  and  defrauding 
hL9     creditors;     that   no    consideration    deemed 
valuable  in  law  passed  from  respondent  to  the 
^^rantor  for  said  conveyance,  before  or  at  the 
time  the  same  was  made,  but  that  several  years 
thereafter  respondent  did   pay  to  said  W.  S. 
Pov^ers,   his  grantor,   full  and  adequate  value 
for   the  part  of  said  land  now  owned  by  him, 
which  respondent  had  surveyed  off  to  himself, 
iv'faich  amounted  to  15.01  acres" ;   that  the  con- 
veyance respondent  made  to  appellees  was  made 
at  the  request  of  said  W.  S.  Powers;   that  re- 
apondent  was  under  no  legal  obligation  to  make 


such  conveyance*  but  did  so  ''out  (^  respect  tc 
the  wishes  of  his  father  and  the  like  respect 
for  the  moral  rights  of  his  brother  and  sister 
to  share  in  the  property  of  tiieir  father.    •    ♦    ♦  " 

Althoufi^  there  were  a  number  of  persons, 
who  were  m^nbers  of  the  family  and  inti- 
mate associates  of  the  grantor.,  examined  as 
witnesses,  there  is  absolutely  no  evidence  In 
the  case  of  any  declaration  of  trust  having 
been  made  by  the  grantor  to  any  one  at  the 
time  of  or  before  the  aforesaid  conveyance, 
except  the  testimony  of  the  grantor,  which 
appears  from  his  deposition  filed  in  the  cause 
in  behalf  of  appellees,  which  was  taken  20 
years  after  the  conveyance  was  made,  and 
that  testimony  consists  of  the  following 
vague  general  statements  on  cross-examina- 
tion: 

"A.  I  suppose  the  whole  321  acres  [the  three 
tracts  conveyed  by  the  deed,  which  in  fact  con- 
tained more  land  than  the  quantities  mentioned 
in  the  deed]  was  deeded  to  him  [E.  M.  Powers] 
with  the  understanding  that  he  was  to  make 
certain  conveyances  according  to  our  agree- 
ments.   •    ♦    ♦ 

"Q.  Isn't  it  a  fiict  that  B.  M.  Powers  didn't 
know  that  you  had  made  this  conveyance  to 
him,  I  mean  the  deed  of  1898,  for  a  long  time 
after  the  deed  was  made  and  recorded? 

"A.  Of  course  he  knew  the  contract  before 
the  deed  was  ever  made,  and  I  never  claimed 
any  of  the  property  since  1898. 

"Q.  Isn't  it  a  fact  that  yo^  never  mentioned 
this  fact  to  £3.  M.  Powers  until  a  long  time 
after  the  deed  was  made? 

"A.  No,  sir. 

"Q.  Please  give  the  time  and  place  where 
you  had  a  conversation  or  contract  wiUi  B.  M. 
Powers  what  he  was  to  do  with  this  land,  or 
about  you  going  to  convey  it  to  him. 

"A.  I  don't  remember.  It  was  somewhere 
in  Virginia.  The  time  was  some  time  prior  to 
the  deed." 

The  father  had  five  children — ^B.  M.  Pow- 
ers, the  appellant,  Mrs.  Susie  Dotson,  Mrs. 
Maggie  Kennedy,  and  the  appellees,  Mrs. 
Cotella  Long  and  Scott  Powers,  Jr.,  who 
were  living  at  the  time  of  the  deed  in  1898, 
and,  so  far  as  appears,  were  also  living  at 
the  time  this  suit  was  brought,  and '  when 
the  depositions  were  taken.  None  of  them 
testified  in  the  case,  except  B.  M.  Powers 
and  Scott  Powers,  Jr. 

Scott  Powers,  Jr.,  was  examined  as  a  w^it- 
ness  in  behalf  of  the  appellees,  and  testified 
in  substance  that  he  knew  of  the  sale  by 
his  father  of  the  10  acres  of  land,  covered 
by  the  writing  presently  to  be  mentioned,  to 
B.  M.  Powers,  made  some  9  or  10  years  after 
1898,  and  of  the  agreement  between  them  on 
the  boundaries  of  such  land,  of  which  the 
witness  gives  a  description. 

Walter  Kennedy,  the  husband  of  Mrs. 
Kennedy,  was  examined  as  a  witness  for  the 
appellees,  and  testified  to  the  effect  that, 
about  9  or  10  years  after  the  deed  of  1908, 
he  was  present  when  the  said  father  and  the 
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appellee,  Bl  M.  Powers,  "were  talking  of 
trading"  for  10  acres  of  the  15.91  acres 
aforesaid,  and  that  E.  M.  Powers  had  lived 
on  this  10-acre  piece  of  land  ever  since,  and 
that  the  witness — 

"had  never  heard  him  [E.  M.  Powers]  say  any- 
thing about  being  a  trustee,  except,  when  I  took 
my  wife*8  deed  to  him,  he  said  he  couldn't  sign 
the  deed,  unless  I  had  an  order  from  his  father, 
or  he  was  present,  I  believe/* 

This  witness'  testimony  is  also  to  the  effect 
that  there  was  no  designation  by  the  father 
of  the  parcel  of  land  Mrs.  Kennedy  was  to 
get  until  the  year  1904,  when  he  ''showed 
her  what  part  of  the  land  she  could  have," 
and  that  they  built  there  about  a  year  before 
it  was  surveyed,  and  that  the  boundaries  of 
it  were  not  fixed  until  it  was  surveyed,  a 
month  or  two  before  Mra  Kennedy  got  her 
deed  In  1905. 

R.  A.  Long,  the  husband  of  the  appellee, 
Mrs.  Long,  was  a  witness  in  the  case  for 
appellees,  and  his  testimony  is  to  the  effect 
that  when  the  appellant,  E.  M.  Powers,  exe- 
cuted the  aforesaid  deed  to  Mrs.  Long,  E. 
M.  Powers  said: 

'That  he  was  to  deed  this  land  as  Scott  [his 
father,  W.  S.  Powers]  wanted  it  deeded,  or 
when  he  wanted  it  deeded  to  the  children, 
words  to  that  effect." 

R.  A.  Long  filed  with  his  deposition  a 
copy  of  the  following  writing,  which  he  says 
he  saw  in  the  possession  of  appellant,  E.  M. 
Powers,  In  the  original  of  which,  however, 
the  "fifteen"  before  the  word  "acres"  had 
been  plainly  written  over  an  erasure  of  the 
word  "ten."  Long's  testimony  Is  to  the  effect 
that  otherwise  this  appeared  to  be  a  genuine 
writing  signed  by  the  said  father,  W.  S. 
Powers,  as  of  the  date  thereon  of  July  8, 
1907.  This  writing,  as  it  appears  in  the 
record.  Is  as  follows: 

"I  have  this  day  bargained  and  sold  to  EL  M. 
Powers  fifteen  acres  of  land  on  the  waters  of 
Alley's  creek,  in  Buchanan  county,  Virginia,  at 
the  price  of  twenty  dollars  ($20.00)  per  acre, 
including  storehouse;  balance  to  be  paid  here- 
after.   This  July  8th,  1907." 

"[Signed]    W.  S.  Powers.' 


*t 


In  the  testimony  of  the  father  as  to  the 
trust,  he  first  states  on  examination  In  chief, 
that— 

*'I  divided  it  [the  three  tracts  of  land  convey- 
ed by  the  deed  of  1896],  and  deeded  a  portion 
to  W.  R.  Keil,  and  another  portion  of  it  to 
Susie  Dotson,  my  daughter,  and  another  por- 
tion of  it  to  Maggie  Kennedy,  another  one  of 
my  daughters,  and  then  I  deeded  the  remain- 
der to  E.  M.  Powers,  with  the  understanding 
that  he  was  to  deed  all  the  remaining  part  to 
Ootella  Long  and  Scottie  Powers  [the  appel- 
lees], except  10  acres,  including  his  [E.  M. 
Powers']  house. 

"Q.  Did  you  give  to  E.  M.  Powers  any  writ- 
ing for  this  10  acres? 
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'A.  Yes,  sir;  I  think  I  did,  showing  what 
he  was  to  have. 

''Q.  Now  do  yon  remember  the  number  of 
acres  that  the  following  deeds  contained,  name- 
ly: To  W.  R.  Keil,  Maggie  Kennedy,  Sosie 
Dotson,  and  the  bond  to  E.  M.  Powers? 

"A.  I  do  not  renember  the  amounts  in  any  of 
the  deeds  except  Maggie  Kennedy's,  which  was 
69  acres,  and  the  amount  of  the  tide  bond  wa» 
10  acres,  as  I  remember." 

Then  immediately  In  sequence  In  the  dep- 
osition occurs  the  following  questions  and 
answers: 

•*Q.  Then,  if  I  understand  you  correctly,  you 
had  made  this  division  of  your  land  before  yon 
conveyed  it  to  E.  M.  Powers  as  trustee  in  the 
year  1898,  and  that  since  that  time  he  has 
executed  conveyances  to  all  the  parties  named, 
except  the  complainants  in  this  suit? 

"A.  My  recollection  is  that  he  made  these 
deeds,  and  I  joined  in  as  a  release;  yes,  cer- 
tainly,  the  division  had  been  made,  and  each 
boundary  had  been  aUotted  to  them,  and  the 
lines  drawn,  at  the  time  of  the  execution  of 
the  deed  of  1898. 

'*Q.  Do  you  know  about  the  date  of  the  title 
bond  that  you  executed  to  E.  M.  Powers  for 
the  acres  including  the  storehouse? 

*'A.  I  don't  remember. 

*'Q.  Was  this  title  bond  to  E.  M.  Powers  for 
the  10  acres  after  the  year  1898? 

"A.  I  don't  remember  whether  it  was  or 
not" 

This  is  aU  of  this  witness'  testimony  on 
examination  in  chief,  except  the  answers  to 
the  usual  formal  Introductory  questions  to 
a  witness.  A  portion  of  his  testimony  on 
cross-examination  has  been  given  above.  The 
following  additional  excerpts  from  and  ref- 
erences to  his  testimony  on  cross-examination 
and  re-examination  will  be  given: 

The  sole  explanation  this  witness  gives  as 
the  reason  for  his  making  the  deed  of  189S 
appears  from  the  following  question  and 
answer  on  his  cross-examination: 

*'Q.  Why  did  you  deed  all  your  real  estate 
to  E.  M.  Powers? 

*'A.  One  reason  was  at  the  time  I  was  in  bad 
health  and  did  not  know  what  was  going  to  hap- 
pen." 


it 


This  witness  admits,  in  substance,  that  a 
brother  of  his,  Willie  Powers,  and  himself, 
had  been  engaged  in  the  mercantile  business 
under  the  tinii  name  of  Powers  Bros.,  prior 
to  1898,  and  that  at  the  time  the  deed  of 
1898  aforesaid  was  executed  this  firm  had 
failed  In  business.  He  denies  that  he  was 
heavily  indebted  at  that  time,  and  state* 
that— 

"I  owed  a  few  debts  at  that  time,  hot  they 
were  very  smalL  I  paid  a  hundred  cents  on 
every  dollar  I  owed.*" 


t« 


There  is  no  evidence  in  the  cause  showing 
the  amount  of  the  indebtedness  of  this  wit- 
ness or  of  the  firm  of  Powers  Brothers  at 
that  time;  but  it  is  an  nncontroverted  face 
shown  in  evidence  (without  any  objection  to 
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the  testimony  on  the  part  of  appeUees  on 
the  ground  that  the  answer  of  appellant  was 
not  sufficiently  specific  in  its  allegations  to 
permit  such  proof  to  be  introduced)  that,  at 
(>!'  about  the  same  time  the  said  deed  of  189S 
v.as  mndp  by  W.  S.  Powers,  the  partners  of 
Powers  Bros,  made  a  deed  to  the  same  E. 
M.  Powers  and  the  wife  of  Willie  Powers, 
which  was  in  fact  fraudulent  as  to  the  credi- 
tors of  the  grantors,  conveying  to  them  a  200- 
Acre  tract  of  land,  which  was  all  the  real  es* 
tate  owned  by  the  firm,  which  was  after- 
wards conveyed  by  the  grantees  in  accord- 
ance with  the  request  of  W.  S.  Powers. 

It  is  an  uncontroverted  fact  shown  in  evi- 
dence that  there  was  no  consideration  for  ei- 
ther of  these  deeds  at  the  time  they  were 
made. 

The  witness  W.  S.  Powers  admits  that  he 
and  C  M.  Powers  agreed  on  the  boundaries 
siipivosed  ro  contain  the  10  acres  of  land 
which  he  sold  the  latter,  and  that  he  then 
put  E.  M.  Powers  into  possession  of  it. 

The  preponderance  of  the  other  evidence 
In  tht  case  clearly  shows  that  E.  M.  Powers 
paid  his  father  in  full  for  the  10  acres  of 
land  as  early  as  1907  or  1908,  and  that  the 
son  then  bad  the  land  surveyed  practically 
according  to  the  boundaries  agreed  on  be- 
tween himself  and  his  father,  and  it  sur- 
veyed out  approximately  10  acres,  which 
tlie  son  fenced  in  and  took  possession  of; 
tfaat  before  that  time  or  subsequently  the 
father  became  indebted  to  this  son  in  the 
further  sum  of  about  $100,  and  the  son  with- 
out any  express  authority  from  the  father 
bad  the  same  surveyor,  who  made  the  form- 
er survey,  survey  off  an  additional  quantity 
of  land  which  surveyed  out  5.91  acres,  ap- 
proximately, which  the  son  claimed  the  right 
to  hold  in  satisfaction  of  such  $100  Indebted- 
ness, and  was  extending  his  fences  sn  an  to 
iudose  it  when  this  suit  was  Instituted. 

W.  S.  Powers  admits  on  recross-examina- 
tion  that  he  never  marked  out  any  of  the 
boundary  lines  of  die  land  which  was  con- 
veyed to  Mrs.  Kennedy  as  aforesaid  before 
*']t  was  surveyed  at  the  time  the  deed  was 
made,  or  about  the  time  the  deed  was  made.** 
The  tract  of  land  first  mentioned  in  the 
ileed  of  1898  as  containing  150  acres,  in  fact 
contained,  as  it  would  seem  from  the  evi- 
dence, about  174.65  acres.    It  appears  from 
tlie  uncontroverted  evidence  in  the  case  that 
tbls  was  the  only  tract  which  the  father  at- 
any  time  intended  his  children  to  have;  that, 
of   the  residue  of  the  land  conveyed  by  such 
^Sd8  deed,  the  father,  after  1898,  sold  a  por- 
tion to  the  son,  E.  M.  Powers,  who  paid  him 
for  it  in  full,  and  afterwards  held  and  con- 
veyed it  away  as  undisputed  owner;    that 
eitJber  before  or  after  1898  the  father  sold 
tbe    balance  of  said  residue  of  land  to  one 
W.   K.  Keil,  and  that  after  1898  it  was  con- 
veyed by  B.  M.  Powers  to  a  vendee  of  W.  R. 
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The  record  is  not  very  explicit  on  the  sub- 
ject, but  the  preponderance  of  the  evidence 
indicates  that,  if  the  150-acre  tract  as  de- 
scribed in  tbe  1808  deed  contained  174.65 
acres,  it  was,  after  1898,  disposed  of  by  the 
son  E.  M.  Powers  as  follows :  He  conveyed 
at  the  requests  of  the  father,  made  at  the 
time  the  respective  deeds  were  made,  all  aft- 
er 1898: 

To  Mrs.  Dotsott 89 

To  Mrs.  Kennedy 69.76 

To  Mrs.  Long 69.99 

The  son  himself  retaining 16.91 


174.66 


The  appellant,  E.  M.  Powers,  testified  that 
he  was  away  from  home  when  the  deed  to 
him  of  1898  was  made ;-  that  he  did  not  know 
it  had  been  made  until  some  years  after- 
wards; that  nothing  was  said  to  him  by  his 
father  on  the  subject  of  this  deed  prior  to 
the  execution  and  recordation  of  it ;  that  he 
thereafter  executed  tbe  deeds,  as  and  when 
requested  by  his  father,  conveying  all  of  the 
land  away  as  aforesaid,  except  that  which 
was  bought  by  himself  and  paid  for  as  afore- 
said, and  the  5.91  acres  which  he  considered 
that  he  had  the  right  to  hold  in  satisfaction 
of  hip  $100  debt  aforesaid.  He  first  denies, 
but  subsequently  practically  admits,  that  he 
altered  the  writing  given  him  as  a  title  bond 
by  his  father  for  the  10  acres  of  land  tlierein 
mentioned,  making  it  read  "fifteen"  acres  in- 
stead of  "ten**  acres,  because  he  claimed  that 
his  father  had  written  him  a  letter  about  the 
year  1915  to  have  the  land  he  had  paid  for 
surveyed  off  and  to  convey  the  balance  to  the 
appellees,  and  he  construed  this  to  authorize 
hiui  to  have  the  additional  5.91  acres  sur- 
veyed off,  as  he  did,  as  above  stated,  al- 
though he  admitted  that  the  matter  of  hlis 
buying  this  additional  5.91  acres  of  land 
from  his  father  had  never  been  expressly 
mentioned  between  them,  and  that,  accurate- 
ly speaking,  his  father  had  never  authorized 
him  to  do  this.  The  letter  referred  to  was 
not  Introduced  in  evidence. 

The  wife  of  E.  M.  Powers  testified  as  a 
witness  for  appellant  and  stated  that  W.  S. 
Powers  told  her  that  he  made  the  deed  of 
1898  to  B.  M.  Powers  because  he  (W.  S.  Pow- 
ers) was  in  debt  and  in  order  to  keep  the 
land  ccmveyed  thereby  from  being  sold  for 
his  debts.  She  said  this  statement  was  made 
to  her  about  a  year  before  the  date  of  her 
testimony.  (No  objection  was  made  to  this 
testimony  by  appellees  on  the  ground  that 
the  answer  was  not  suflSciently  specific  in 
its  allegations  to  permit  its  introduction.) 

John  Perrls:an,  who  married  a  stepdaugh- 
ter of  W.  8.  Powers,  was  examined  as  a  wit- 
ness for  appellant,  and  testified  to  the  effect 
(without  objection  being  made  to  the  testis 
mony  as  hearsay)  that  the  general  under- 
standing in  the  family  of  W.  S.  Powers  waa 
that  the  deed  of  1898  to  appellant  was  made 


668 


108  SOUTHEASTERN  RBPORTEB 


(Vt. 


by  W.  S.  Powers  to  keep  the  land  from  being  r 
sold  by  his  creditors,  and  that  it  was  the  | 
opinion  of  the  children  "that  they  woiild  get 
the  land  or  their  proportionate  part  of  the 
land" :  that  he  never  heard  the  children  say 
it  In  that  way  exactly,  and  that  he  did  not 
know  that  he  "ever  heard  them  say  in  what 
way  or  who  would  make  the  deed,**  but 'that 
that  was  "the  sort  of  opinion";  and  that  he 
never  "heard  B.  M.  Powers  or  W.  S.  Pow- 
ers," that  he  could  remember,  "  say  anything 
binding  either  way."  He  does  not  testify 
when  this  "opinion"  arose. 

The  court  below,  by  the  decree  whldi  la 
under  review,  held  that  the  appellant  was 
entitled  to  hold  the  10  acres  of  land  sold  to 
him  by  W.  S.  Powers,  being  a  part  of  the 
tract  of  land  which  is  first  mentioned  in  the 
aforesaid  deed  of  1808  from  W.  S.  Powers  to 
appellant,  but  required  the  latter  to  convey 
to  the  appellees  the  unconveyed  portion  of 
such  tract  of  land,  whidi  embraces  the  5.91 
acres  of  the  15.91  acres  of  land  in  contro- 
versy as  aforesaid.  This  action  of  the  court 
is  by  the  appellant  assigned  before  us  as  er- 
ror. The  appellees  assign  as  cross-error  the 
action  of  the  court  in  holding  that  the  appel- 
lant is  entitled  to  hold  the  ten  acres  of  land 
just  mentioned. 

Chase  &  McGoy»  of  Clintwood,  and  D.  F. 
Kennedy,  of  Wise,  for  api)ellant 

S.  H.  &  O.  0.  Sutherland,  of  Clintwood,  for 
appellees. 

SIMS,  .7.  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court : 

The  whole  case  for  the  appellees  turns  up- 
on the  following  question: 

[1]  1.  Is  the  parol  declaration  of  trust  re* 
lied  upon  by  appellees  in  this  case  shown  to 
"be  unequivocal  and  explicit  and  established 
by  clear  and  convincing  testimony"? 

The  question  must  be  answered  in  the  neg- 
ative. 

[2]  That  the  standard  of  proof  required  to 
establish  a  parol  trust  in  real  estate  is  that 
stated  in  the  question  is  well  settled.  Bleen- 
or  V.  Hensley,  121  Va.  867,  03*8.  S7.  682;  Tay- 
lor V.  Delaney,  118  Va.  203, 86  S.  E.  831. 

In  the  case  before  us  the  proof  is  neither 
rWiii'  nor  convincing  that  there  was  any  dec- 
laration of  trust  at  the  time  of  or  prior  to 
the  execution  and  delivery  of  the  deed  of 
1898  from  W.  S.  Powers,  the  father,  to  his 
son,  the  appellant.  The  evidence,  it  is  true, 
very  clearly  shows  that  there  was  no  con- 
sideration at  the  time  for  the  deed  of  1898, 
and  that  the  father  some  9  or  10  years  after 
iSOvS  decided  to  sell  a  portion  of  the  land 
elaimed  by  apptflees  to  appellant,  and  to  give 
the  residue  of  the  tract,  which  is  especially 
drawn  in  question  in  this  suit,  to  the  other 
children;  but  the  preponderance  of  the  evi« 
dence,  as  we  think,  establishes  that  the  fa- 


ther did  not  himself  decide  to  make  these 
gifts  until  long  after  1898,  to  wit,  shortly 
before  or  at  the  times  the  appellant  made  the 
respective  deeds  of  land  to  the  other  chil- 
dren, in  accordance  with  the  requests  of  the 
father,  made  from  time  to  time  after  1898, 
that  he  should  do  so. 

The  only  reason  given  by  the  father  In  his 
testimony  for  the  making  of  the  deed  of  189S 
in  question  is  stated  in  his  testimony  as  fol- 
lows; 

"One  reason  was  at  the  time  I  was  In  bad 
health  and  did  not  Imow  what  was  going  to  hap- 
pen." 

This  statement,  along  with  the  absence  of 
any  testimony,  even  of  the  father,  of  any 
"unequivocal  and  explicit"  declaration  of 
trust  until  after  1898,  and  the  total  absence 
of  any  other  evidence  from  any  other  source 
of  any  declaration  of  trust  whatsoerer  hav- 
ing been  made  by  the  father  until  long  after 
1898,  convinces  us  that  the  father  made  no 
declaration  creating  any  trust  until  after  the 
deed  of  1898  was  delivered  and  had  vested  in 
the  appellant  the  absolute  title  to  all  of  the 
land  thereby  conveyed.  It  is  imnecesaary 
for  us  to  decide  whether  the  prime  motive 
for  the  making  of  the  conveyance  by  the  fa- 
ther was  to  shield  the  land  from  the  chance 
of  its  being  sold  to  pay  his  debts;  for,  wheth- 
er that  is  true  or  not,  the  testimony,  even 
of  the  maker  of  the  deed,  does  not  go  any 
farther  than  to  show  that  he  made  a  volun- 
tary conveyance  to  the  son  of  all  the  land  he 
then  owned  (three  tracts,  containing  some 
321  acres),  because  he  (the  grantor)  '^was  Id 
bad  health  and  did  not  know  what  was  going 
to  happen,"  depending  upon  the  son  to  af  te 
wards  "make  certain  conveyances  according 
to  our  agreements,"  without  stating  explicit- 
ly or  unequivocally  what  those  agreements 
(or  "contracts,"  as  he  calls  them  in  another 
plac^  were,  with  his  own  statement  except- 
ing, as  of  1898,  10  acres  from  the  allied 
trust,  which  the  evidence  in  the  case  clearly 
shows  was  not  mentioned  between  him  and 
the  son  until  nine  or  ten  years  afterwards, 
with  his  first  statement  showing  that  there 
was  no  actual  decision  made  by  the  donor 
to  give  any  of  the  land  to  the  diildren 
until  the  deeds  were  made  to  them,  which 
were  made  after  1898,  with  his  subsequent 
statement,  made  In  answer  to  a  leading  ques- 
tion, to  the  effect  that  the  division  was  made 
in  1898,  left  in  a  most  general,  vague,  and 
unexplicit  form,  contradicted  in  part  by  his 
own  subsequent  statements,  and  wholly  con- 
tradicted by  the  other  evidence  in  the  case 
showing  that  no  division  or  designation  of 
boundaries  of  the  land  given  to  the  children 
was  ever  made  until  long  after  1898.  This 
evidence  in  effect  shows  as  we  think,  that 
there  was  in  truth  no  gift  to  these  children 
until  the  deeds  to  them  were  made,  long  aft- 
er 1898,  aa  aforesaid.    Such  gifts  were^  of 
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course,  necessarily  subject  to  the  absolute 
conveyance  which  had  been  made  to  the  aiH 
pellant  In  1SQ8>,  and  dependent  for  their  going 
into  effect  upon  the  assent  of  the  appellant 
thereto,  and  his  voluntary  execution  of  con- 
veyances putting  the  same  into  effect. 

Other  circumstances  shown  in  the  state- 
ment preceding  this  opinion  tend  strongly  to 
confirm  the  conclusion  just  stated,  but  it 
Is  unnecessary  to  recapitulate  them  here. 
What  has  been  said  Is  sufficient  to  show  our 
reasons  for  holding,  as  we  do,  that  the  proof 
in  the  cause  fails  to  establish  the  parol  trust 
sought  to  be  set  up  by  the  bill  of  the  appel* 
lees  in  this  cause. 

It  follows  that  there  is  no  merit  in  the 
cross-assignment  of  error  of  appellees,  with 
respect  to  the  provisions  of  the  decree  under 
review,  holding  that  the  appellant  is  entitled 
to  hold  the  ten  acres  of  land  therein  men- 
tioned ;  but  as  there  is  error  in  the  decree  in 
so  far  as  it  holds  that  the  appellant  should 
make  any  further  conveyance  of  land  to 
the  appellees,  we  will  enter  our  decree  re- 
versing the  decree  under  review  in  that  par- 
ticular, and  dismissing  the  bill,  at  the  costs 
of  the  api;)ellees. 

Reversed  and  .dismissed. 

PRENTIS  and  BURKS,  J  J.,  abs^t 
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GILMER  V.  FRANCISCO. 

(Supreme  Court  of  Appeals  of  Yirglnia. 
Sept  22,  1921.) 

1.  A|>peal  anil  error  <d=s»78 1(4)— Case  rendered 
moot  by  exeontlon  before  supersedeas  of  or- 
der for  removal  of  fence. 

The  case  on  appeal  by  G.  from  an  order 
that  the  sheriff  remove  a  fence  erected  by  G. 
on  his  land,  as  claimed  by  him,  but  In  the 
road  of  petitioner,  and  in  violation  of  an  in- 
junction, as  claimed  by  petitioner,  becomes 
moot,  so  that  appeal  will  be  dismissed,  by  the 
fence  being  removed,  pending  the  appeal,  be- 
fore the  ezecBtion  of  the  supersedeas  bond; 
the  case  not  being  one  in  which  the  right  of 
Q.  to  have  restoration  of  the  fence  is  involved. 

2.  Injunction  <8=s>215— Right  to  land  not  deter- 
mlnable  in  ex  parte  proceeding  for  removal  of 
fenoe  erected  In  violation  of  Injunction. 

G.  not  appearing  in  an  ez  parte  proceeding 
by  Lt.  to  have  removed  by  the  sheriff  a  fence 
erected  by  G.  in  the  road  of  L.  and  in  violation 
of  an  injunction,  as  claimed  by  L.,  the  court  was 
^'ithout  jurisdiction  to  affect,  by  an  order  there- 
in, any  right  and  title  of  G.  to  die  land  on  which 
the  fence  was  located. 

Appeal  from  Clrcait  Ooiirt,  Scott  Gounty. 

B!x  parte  application  by  W.  W.  Francisco 
tar  an  order  for  removal  by  the  sheriff  of 
a   fence  erected  by  T.  P.  Gilmer  in  Qlaimed 
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violation  of  an  Injunction.  From  sadi  an 
order,  said  Gilmer,  claiming  the  fence  was 
on  his  own  land,  appeals.    Appeal  dismissed. 

It  appears  from  the  record  that  in  a  pro- 
ceeding commenced  before  the  board  of  sup- 
ervisors by  applicants,  one  S.  L.  Redwine  and 
the  appellee,  W.  W.  Francisco,  which  was 
appealed  to  the  circuit  court  by  the  appel- 
lant, T.  P.  Gilmer,  a  right  of  way  for  a  road 
over  the  land  of  the  appellant  was  con- 
demned and  established  as  a  private  road, 
to  be  built  and  kept  up  by  the  applicants, 
upon  a  location  designated  in  the  report  of 
S.  T.  Mitchell,  surveyor,  of  his  survey  there- 
of, and  in  the  order  of  the  board  of  super- 
visors as  beginning  at  a  certain  known  be- 
ginning point,  about  which  there  is  no  con- 
troversy, to  wit: 

"In  the  cbonty  road  at  the  intersection  of  an 
old  road  and  a  line  of  a  boundary  of  land  deed- 
ed by  Henry  Osborne  and  wife  to  Charles  Har- 
ris, dated  January  16,  1847,  thence  [and  this  is 
the  line  in  controversy  in  the  case]  with  said 
line  S.  19W  B.  426%  feet  to  a  stake,  corner 
to  Jake  Harris,"  etc. 

The  final  order  of  the  circuit  court,  which 
approves  the  order  of  the  board  of  super- 
visors and  thus  establishes  the  road  in  the 
proceeding  mentioned,  was  entered  on  Janu- 
ary 18,  1917. 

It  appears  from  the  record  that  subse- 
quently a  suit  for  injunction  was  instituted 
in  the  same  circuit  ^ourt  by  Redwine  and 
Francisco  against  the  appellant,  Gilmer,  his 
agents,  etc.,  to  restrain  him  and  them  from 
In  any  way  interfering  with  said  road  and 
the  use  thereof  by  the  complainants.  The 
only  parts  of  the  record  in  that  suit  which 
appear  in  the  record  before  us  are  an  or- 
der of  July,  1917,  granting  a  preliminary 
Injunction  ^'according  to  the  prayer  of  the 
bill/'  and  the  final  decree  in  such  suit,  en- 
tered March  15,  1918,  in  which  the  cause  is 
brought  on  to  be  heard  "upon  the  bill  and 
exhibits,  the  answers  and  exhibits,  *  •  * 
and  the  evidence  in  support  of  the  bill,'*  and 
the  court  decreed  perpetuating  the  prelimina- 
ry injunction  and  decided: 

''That  the  complainants  are  entitled  to  the 
road  as  established  by  the  board  of  supervisors 
and  approved  or  affirmed  by  this  court  on  the 
law  side  thereof,  the  center  line  of  which  road 
is  the  survey  made  and  reported  by  T.  S.  Mitch- 
ell, surveyor." 

On  June  19,  1919,  Francisco  presented  a 
complaint  In  writing  to  the  Judge  of  said 
circuit  court,  in  vacation,  in  which  he  re- 
cited the  granting  by  the  court  of  said  pre- 
liminary and  perpetual  injunctions,  alleged 
that  the  latter  was  still  in  force,  further 
alleged  that  since  the  granting  of  such  in- 
junction "some  person  or  persons  liaa  or 
have"  placed  a  fence  so  as  to  take  approxi- 
mately three-fifths  of  the  road  as  located^ 
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alleging  that  the  fence  begins  at  or  near  the 
west  edge  of  the  road  or  right  of  way  and 
gradually  deflects  from  the  west  side  until 
it  crosses  the  center  line  of  the  road  as  lo- 
cated, that  it  is  practically  impossible  to 
travel  over  the  road  with  a  wagon,  that  the 
fence  obstructs  the  road  and  violates  the 
Injunction,  and  that  said  fence  also  Interferes 
with  the  use  of  said  road  by  complainant. 

The  complaint  then  charges,  on  informa- 
tion and  belief,  that  T.  P.  Gilmer  and  two 
other  persons  named  ''built  the  fence  and 
obstructed  the  road,**  and  filed  therewith  two 
affidavits,  which  are  to  the  effect  that  the 
fence  was  built,  as  charged  in  the  said  com- 
plaint, by  T.  P.  Gilmer  and  the  two  other 
persons  aforesaid ;  that  affiants  were  pres- 
ent when  T.  S.  Mitchell,  surveyor,  surveyed 
the  road  and  "put  in  the  stakes  marking  the 
center  line  of  the  survey  and  the  boundary 
lines";  and  that  the  fence  obstructed  the 
road  as  so  located  on  the  ground,  as  alleged 
in  said  complaint 

The  said  complaint  prayed: 

(1)  "That  your  honor  issue  a  rule,  attach* 
ment,  or  such  process  as  is  proper  for  said 
T.  P.  Gilmer''  and  the  two  other  persons  afore- 
said, "directing  them  to  appear  before  your 
honor  at  such  time  and  place  as  your  honor 
may  direct";  (2)  "that  such  further  order  en- 
ter or  process  issue  as  will  require  said  parties 
to  obey  the  mandate  of  the  circuit  court;"  (3) 
"that  an  order  be  entered  directing  the  sheriff 
to  remove  said  fence  and  obstructions  from 
said  road,  and,  if  necessary,  authorizing  the 
sheriff  to  summon  T.  S.  Mitchell,  the  surveyor, 
to  point  out  the  survey  as  established  by  the 
court  and  make  report  thereof;"  and  (4) 
"that  any  other  or  further  order  necessary  be 
entered." 

Thereupon,  on  June  19,  1919,  in  vacation, 
the  Judge  of  said  circuit  court  entered  an 
order,  reciting  the  presentation  and  prayer 
of  the  said  complaint,  "that  a  rule  be  award- 
ed against  T.  P.  Gilmer"  and  said  two  other 
persons  "for  violating  the  injunction"  orders 
aforesaid,  and  reciting  the  filing  of  said  affi- 
davits with  said  complaint.  Whereupon  the 
order  states  that,  "it  appearing  from  an  ex- 
amination of  the  facts  presented  that  a  rule 
should  be  awarded,"  the  court  thereupon  pro- 
ceeds to  award  a  rule  against  Gilmer  and 
the  other  two  parties  aforesaid,  returnable 
to  the  first  day  of  the  next  ensuing  Septem- 
ber term  of  said  court,  1919,  to  show  cause, 
If  any  they  can,  why  they  and  each  pf  them 
should  not  be  punished  for  contempt  of  court 
for  "violating  the  terms  of  the  injunction 
[aforesaid]  by  obstructing  the  road  estab- 
lished by  the  board  of  supervisors  •  ♦  ♦ 
and  affirmed  by  the  circuit  court  by  the  or- 
der [aforesaid],  and  the  interfering  with 
the  use  thereof  by  the  applicants.    ♦     •    * »» 

The  same  order  thereupon  continues  as  fol- 
lows: 

"It  further  appearing  from  the  facts  pre- 
sented that  there  are  now  obstructions  in  said 


rroad  which  interfere  with  the  use  thereof,  it 
is  ordered  that  O.  W.  Dougherty,  sheriff  of 
Scott  county,  remove  any  and  all  obstructions 
which  have  been  placed  on  said  road  in  viola- 
tion of  the  writ  of  injunction  of  March  15, 
1918,  and  for  the  purpose  of  ascertaining  the 
exact  location  of  said  road  the  sheriff  is  au- 
thorized and  directed  to  summon  T.  S.  Mitchell, 
the  surveyor  who  shall  point  out  the  road  as 
located  by  him.  The  sheriff  will  make  a  report 
of  his  action  to  the  September  term,  1919,  of 
said  court." 

This  order  was  spread  on  the  books  in  the 
clerk's  office  of  said  circuit  court  on  June 
20,  1919. 

On  May  20,  1920,  in  term,  the  further  or- 
der was  entered  by  said  circuit  court  in  the 
proceeding  commenced  by  said  petition 
which  is  the  order  appealed  from,  which  or- 
der, after  reciting  that  the  executian  of  the 
former  order  of  June  20,  1919,  was  held  up 
or  suspended  by  direction  of  the  court,  and 
that  meanwhile  O.  W.  Daugherty's  term  of 
office  as  sheriff  had  expired,  and  that  Creed 
Frayser  had  qualified  in  his  stead  as  sheriff 
of  the  county,  provided  that  It  was — 

"ordered  •  •  •  that  Greed  Frayser,  sheriff, 
proceed  forthwith  to  execute  and  carry  out  said 
order  of  June  20,  1919,  and  to  remove  said  ob- 
structions according  to  the  direction  of  said 
order,  and  make  report  thereof  to  the  next 
term  of  this  court." 

The  foregoing  statement  shows  all  that  is 
disclosed  by  the  record  in  this  case,  upon 
which  and  upon  the  petition  therefor  the  ap- 
peal was  allowed.  The  petition-  for  appeal, 
however,  states  that  the  real  controversy  in 
the  case  involves  the  right  and  title  of  the 
appellant,  Gilmer,  to  the  land  west  of  the 
road  as  correctly  located  on  the  ground,  in 
accordance  with  the  orders  of  the  board  of 
supervisors  and  of  the  court  establishing  the 
same.  As  stated  in  the  petition  for  appeal, 
the  appellant — 

"claims  the  center  of  the  road  to  be  on  a  line 
different  from  S.  19^  E.  ;  that  is,  that  the 
surveyor.  In  locating  the  road,  actually  locat- 
ed the  same  on  a  line  different  from  S.  19%* 
E.,  but  by  mistake  reported  same  on  the  degree 
S.  19W  E.,"  so  that  "the  center  of  the  road," 
as  established  by  the  orders  aforesaid  is  not 
"where  the .  surveyor  actually  ran  the  line 
•    *    *    on  the  ground  and  drove  the  stakes." 

And  appellant  further  claims  that  he  lo- 
cated his  fence,  which  the  order  appealed 
from  directed  the  sheriff  to  remove,  so  that 
it  did  not  obstruct  the  road  if  the  road  were 
correctly  located  on  the  ground  in  accordance 
with  the  orders  of  the  board  of  supervisors 
and  the  court  aforesaid.  Appellant  further 
takes  the  positions  in  his  petition  that  the 
circuit  court  has  never  had  any  evidence  be- 
fore it  on  which  to  adjudicate  the  questiou 
of  the  true  location  of  the  road  on  the  ground 
in  accordance  with  said  orders  establishing 
it,  and  further  that  the  order  api)ealed  fr(Rn 
was  void,  because  the  court  had  no  ex  parte 
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jurisdiction  to  enter  it,  and  no  jurisdiction 
of  the  appellant,  so  as  to  autliorize  it  to  en- 
ter such  order,  since  he  was  not  summoned 
and  made  no  appearance  as  a  party  defend- 
ant to  the  proceeding  in  which  the  order  ap- 
pealed from  was  entered.  The  petition  for 
appeal  also  takes  the  position  that,  since 
the  appeal  was  granted,  the  contempt  pro- 
ceeding against  appellant  above  mentioned 
has  been  dismissed.  The  brief  for  appellee 
does  not  deny  that  the  latter  allegation  is 
correct. 

The  brief  for  appellee,  however,  moves  this 
court  to  dismiss  the  appeal,  and  the  same 
motion  was  made  in  oral  argument,  on  the 
ground  that  pending  the  appeal  the  sheriff 
has  executed  the  order  appealed  from  by 
removing  the  fence  aforesaid  from  the  road 
as  located  on  the  ground  by  the  surveyor, 
and  that  the  road  as  so  located  has  been 
since  and  is  now  imobstructed.  And  these 
facts  are  made  to  appear  before  us  by  sat- 
isfactory evidence,  which  is  not  controverted 
by  the  appellant 

S.  H.  Bond  and  W.  H.  Nickels,  both  of  Gate 
City,  and  Xj.  P.  Summers,  of  Abingdon,  for 
appellant 

W.  S.  Cox  and  J.  P.  Corns,  both  of  Gate 
City,  for  appellee. 

SIMS,  J^  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

[1 , 2]  It  appears  from  the  statement  pre- 
ceding this  opinion  that  we  have  nothing 
hut  a  moot  case  before  us,  so  that,  upon 
well-settled   principles,   the  appeal  must  be 

dismissed.    Levy  v.  Kosmo,  129  Va. ,  106 

S.  £.  228,  and  cases  cited. 

The  court  below  had  no  jurisdiction,  in  the 
ex  parte  proceeding,  in  which  the  appellant 
was  not  before  the  court,  when  the  order 
api>ealed   from   was   entered,   to  affect   the 
right  or  title  of  the  appellant  to  the  land 
Vbrliich  he  claims  is  in  truth  in  controversy. 
So  far  as  such  right  or  title  is  concerned,  if 
it   exists,  the  order  appealed  from  was  and 
is   plainly  void,  if  it  had  no  other  support 
tlian  appears  from  the  record  before  us,  as 
the  appellant  claims  is  the  case.     Whether 
rhe   latter  claim  of  appellant  is  correct  or 
not,  the  record  before  us  is  insufficient  for 
us  to  determine.    It  may  or  may  not  be  that 
tbe  question  of  the  true  location  of  the  road 
on  the  ground  in  accordance  with  the  course 
ot  the  center  of  the  road  as  established  by 
tbe   orders  of  the  board  of  supervisors  and 
tlie    circuit  court,  was  put  in  issue  by  the 
pleadings  and  proof  in  the  injunction  suit 
and  decided  by  the  final  decree  therein.     If 
so,    that  matter  would  be  res  adjudicata  so 
far    as  the  appellant  is  concerned.     If  not 
so,   and  if  not  adjudicated  in  the  road  con- 
demnation proceeding,  or  other  proceeding  in 
whif'li  nppellant  was  a  party,  that  matter  is 
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still  undetermined  and  unaffected  by  the  or- 
der of  court  under  review.  Neither  the  bill 
nor  the  evidence  in  the  injunction  suit,  nor 
the  evidence  in  the  road  condemnation  pro- 
ceedings, being  before  us,  we  cannot  pass  up- 
on the  question  as  to  whether  the  matter  Is 
res  adjudicata  because  of  what  took  place  in 
those  proceedings. 

In  so  far  as  the  removal  of  the  fence  is 
concerned,  since  it  has  been  removed  pending 
the  appeal  (this  having  occurred,  as  we  un- 
derstand it,  before  the  writ  of  supersedeas 
was  executed),  no  order  we  could  enter  would 
prevent  that  removal.  The  case  not  being 
one  in  which  the  right  of  the  appellant  to 
restore  or  have  the  fence  restored  is  involv- 
ed, since  such  right,  if  its  exists,  has  not 
been  affected  by  the  order  appealed  from,  we 
have  no  jurisdiction  to  enter  upon  the  con- 
sideration of  the  question  of  whether  the  ap- 
pellant is  entitled  to  the  alternate  relief  of 
a  decree  against  the  appellee  requiring  him 
to  restore  the  fence. 

The  appeal  will  therefore  be  dismissed, 
without  prejudice  to  the  appellant  to  assert 
in  any  other  proper  proceeding  such  right 
or  title  as  he  may  have,  if  any,  to  the  land 
which  he  claims  in  his  petition  for  the  ap- 
peal to  be  in  controversy. 
Dismissed. 

BURKS,  J.,  absent 


(131  Va.  70) 
HENINGER  v.  MoGINNIS  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

22.  1921.) 

1.  Waters  and  water  ooorsee  ^=9 1 07 (3)  —  In 
»uit  to  enjoin  diversion  of  spring  water,  com- 
plainant held  not  to  have  sustained  burden  of 
identifying  water. 

On  a  bill  to  restrain  the  defendants  from 
continuing  to  pipe  water  from  a  spring,  thus 
interfering  with  the  natural  course  of  the  wa- 
ter therefrom  across  the  complainant's  land, 
held  that  complainant  did  not  sustain  the  bur- 
den of  identifying  the  water  as  having  come 
on  his  land,  unless  it  was  in  the  form  of  seep- 
ages. 

2.  Waters  and  water  courses  ^=s>  1 07 (2)— Party 
receiving  water  from  mountain  spring  through 
seepage  Is  not  entitled  to  enjoin  piping  wa- 
ter from  spring. 

Where  the  waters  of  a  mountain  spring 
appear  in  a  hollow  on  complainant's  land  in 
the  form  of  seepage,  or  percolating  waters 
only,  be  is  not  entitled  to  relief  by  injunction 
against  owners  diverting  the  spring  water 
through  pipes. 

3.  Waters  and  water  courses  ^=:»l07(3)»Evl- 
dence  held  not  to  show  reduction  of  flow  on 
complainant's  land,  due  to  defendants  piping 
from  spring. 

In  a  suit  to  enjoin  parties  owning  a  moun- 
tain spring  from  piping  water,  evidence  held 


^=»Kor  other  ca&es  see  same  topic  and  KEY-NUMBER  in  all  Key-Niimbered  Digests  and  Indexes 
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not  to  Bhow  that  reduction,  if  any,  of  the  an» 
nual  flow  iipon  complainant's  land  ia  traceable 
to  defendants'  piping  the  spring. 

Appeal  from  Circuit  Court,  Taiewcll 
County. 

Bill  by  C.  T.  Henlnger  against  A.  M.  Mc- 
Ginnis  and  others.  From  decree  dlamiasing 
big  biU,  plaintur  appeals.    Affirmed. 

Werth  &  Wertb,  of  Tazewell,  for  appellant 
Greever,  Gillespie  &  Divine,  of  TaeeweU, 
for  appellees. 


SAUNDERS,  J.  This  is  a  controversy 
over  the  diversion  of  the  waters  of  a  spring, 
referred  to  in  the  record  as  the  "mountain 
spring,"  and  situated  on  the  land  of  A.  M. 
McGinnls,  In  Burk's  Garden,  Tazewell  coun- 
ty, Va. 

In  March,  1904,  McGinnls  and  wife  convey- 
ed a  portion  of  this  land,  containing  about 
50  acres,  to  Cleveland  T.  Henlnger  and 
others.  Later  Henlnger  acquired  several  of 
the  shares  of  the  other  tenants. 

From  a  diagram  In  the  record  It  appears 
that  the  50-acre  tract  adjoins  the  balance  of 
the  McGinnls  land  on  the  west,  and  is  at  a 
lower  level  than  the  spring,  which  was  on 
the  northern  slope  of  a  mountain.  The  di- 
viding line  between  the  two  tracts  Is  indicated 
on  the  diagram  as  a  due  north  and  south  line. 
North  of  the  spring,  possibly  half  a  mile,  and 
near  the  line  on  the  McGlnnis  side,  is  a  house 
which  at  successive  periods  has  been  occupied 
by  parties  who  testify  in  this  case.  The 
"mountain  spring"  is  described  as  a  medium 
sized,  constantly  flowing  spring.  A  couple  of 
hundred  yards,  more  or  less,  below  this  spring, 
and  west  of  the  dividing  line  that  is  on  the 
McGlnnis  side,  its  waters  disappear  in  a 
small  piece  of  marshy  ground.  These  wa- 
ters flow  in  a  defined  gully,  or  drain,  firom 
the  spring  to  this  little  marsh,  or  place  of 
disappearance.  Below  this  marsh  there  is 
dry  ground  and  sod,  and  a  slight  elevation 
across  the  course  of  the  gully.  On  the  oth- 
er side  of  this  elevated  ground  Is  a  hollow, 
starting  on  the  mountain  south  of  the  "moun- 
tain spring,"  and  running  downwards  In  a 
somewhat  northeasterly  course.  This  hol- 
low starts  and  runs  on  the  McGinnls  land  un- 
til a  point  Is  reached  Just  above  and  south 
of  the  house  mentioned  supra.  Here  the 
course  of  the  descCTiding  hollow  crosses  the 
line  between  McGlnnis  and  the  50-acre  tract, 
and  about  50  yards  further  on  it  terminates 
In  a  sink  hole  in  said  tract.  All  water  com- 
ing from  the  mountain  along  this  hollow  or 
channel  supra  disappears  In  this  sink. 

In  1911  A.  M.  McGlnnis  and  wife  sold  and 
conveyed  to  J.  B.  Meek  and  M.  Castle  the 
"mountain  spring,**  with  the  right  to  main- 
tain a  pipe  line  therefrom,  save  "as  to  the 
amount  of  water  that  would  be  carried  by  a 
half-inch  pipe*  which  was  reserved  for  the 


benefit  of  the  land  on  which  the  spring  was 
situated."  Thereupon  the  said  Meek  and 
Castle  proceeded  to  wall  in  the  spring,  and 
lay  a  one-inch  pipe  therefrom  in  a  ditch  along 
the  course  of  the  boundary  line  between  Mc- 
Ginnls' land  and  the  60-acre  tract,  crossing 
the  water  channel  above  mentioned  near  the 
house  on  the  McGlnnis  side.  This  ditdi  was 
dug  and  the  pipe  line  laid  In  May,  1911.  At 
the  spring  a  half-inch  pipe  was  Inserted  in 
said  line.  This  pipe  ran  to  a  trough  on  the 
MkKjinnis  land,  and  the  overflow  of  the  trough 
flowed  by  gravitation  along  the  old  channel 
of  the  spring  to  the  little  marsh  heretofore 
described.  There  it  passed  below  the  surface 
and  disappeared. 

It  is  the  contention  of  the  complainant, 
Henlnger  (appellant  here),  that  the  waters  of 
the  "mountain  spring,"  after  disappearing  in 
the  swamp  south  of  the  dry  sod  and  little 
ridge  supra,  follow  a  subterranean  channel, 
and  appear  on  the  other  side  of  said  ridge  in 
the  hollow  wUch  heads  In  the  mountain.  By 
natural  flow  in  this  channel,  these  waten 
would  then  run  past  the  house  previously  de- 
scribed, and  thence  upon  the  504icre  tract, 
where  they  would  be  lost  in  the- sink  hole  GO 
yards  or  more  beyond  said  house. 

In  the  year  1919,  8  years  after  the  diver- 
sion of  the  waters  of  the  "mountain  spring"* 
by  Meek  and  Castle,  Cleveland  T.  Heningv, 
part  owner  of  the  50-acre  tract,  filed  his  bill 
in  chancery  against  said  Meek  and  Castle,  and 
A.  M.  McGinnls,  In  which  he  set  up  his  in- 
terest In  said  tract  by  reason  of  his  purchase 
from 'McGinnls  and  others,  and  alleged  that 
the  operations  of  said  parties  In  walling  hi 
the  ''mountain  spring,**  and  piping  away  the 
flow  of  same,  had  deprived  him  of  water 
to    which    he    was    entitled.    Complainant 
specifically  alleged  tn  said  bill  that  after  the 
establishment  of  said  pipe  line  he  was  ^Sehol- 
ly  deprived  of  all  water  on   said  50-acre 
tract,"  and  to  his  very  great  detriment  was 
compelled  to  drive  his  stock  pasturing  on  said 
tract  "off  said  land,  a  distance  of  about  a 
quarter  of  a  mile,  to  water."    Further,  that— 

"This  interruption  of  the  natural  flow  of 
water  to  which  he  was  entitled,  and  the  conse- 
quent loss  to  his  tract,  operated  to  greatly  de- 
preciate the  value  of  his  land." 

The  court  was  asked  to  issue  an  injunction 
against  the  defendants,  restraining  them 
from  continuing — 

"to  divert  the  flow  of  water  from  said  spring 
away  from  its  natural  bed  and  channel  •  •  * 
and  to  remove  all  of  said  obstructions  to  said 
natural  flow,  and  to  permit  the  whole  of  the 
natural  flow  of  said  spring  to  flow  into  and  fol- 
low the  natural  bed  and  channel  in  which 
it  would  naturally  flow,  upon  the  removal  of 
the  obstructions,  except  so  much  as  might  be 
reasonably  necessary  for  the  reasonable  use  and 
purposes  of  A.  M.  McGlnnis,  to  be  used  by  him 
on  his  own  land  upon  which  said  spring  was  ait- 
I  uated." 
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The  defendants  answered  this  bill,  deny- 
ing: 

First.  That  the  flow  of  water  from  the  "monn- 
tain  spring"  '*had  a  fixed,  permanent,  and  well- 
defined  channel  and  bed  through  whidi  it  flowed 
to  where  it  crossed  the  boundary  line  of  the 
50-acre  tract.** 

Second.  That  ''the  water  from  said  spring 
always  flowed  in  a  fixed,  permanent,  and  well- 
defined  bed  and  channel  by  gravitation  through 
and  upon  the  said  50  acres  of  land." 

'xhe  answer  alleged  furtber  by  way  of  de- 
fense: 

"That  the  water  which  for  the  greater  part 
of  the  year  flowed  in  the  hollow  heading  in  the 
mountain,  and  tiience  upon  the  50-acre  tract, 
came  from  sources  other  than  the  'mountain 
spring';  that  these  sources  of  supply  were 
springs  in  the  hollow  and  seepages  from  the 
sides;  that  tiiere  was  no  evidence  that  the 
overflow  from  the  'mountain  spring*  after  it 
«ank  at  tbe  little  marsh  on  the  McGinnis  land 
ever  reappeared  at  any  portion  of  the  course 
4>f  the  hollow  below  said  spring:  that  the  flow 
from  this  hollow  upon  the  CKy-acre  tract  had 
never  been  constant,  but  was  dependent  upon 
the  rains,  and  was  therefore  irregular  and  ca- 
pricious; that  the  hollow,  or  water  course, 
was  dry  at  times,  both  before  and  after  the  pipe 
line  was  established  from  the  spring,  and  that 
the  pipe  line  was  in  no  wise  responsible  for 
any  interruptions  of  flow  in  this  channel  at 
«ny  time  after  its  establishment;  that  the 
flow  of  water  down  said  hoUow  which  extends 
on  to  the  60-acre  tract  is  not,  and  never  has 
been,  in  any  way  diminished  by  reason  of  the 
semoval  of  the  water  which  respondents  re- 
moved from  the  said  spring  through  said  pipe 
line." 

The  complainant  filed  certain  exceptions  to 
this  answer,  which  were  OTerruled.  There- 
after both  parties  took  depositions,  and,  the 
case  coming  on  to  be  heard  upon  the  plead- 
ings and  depositions,  the  court  dismissed  the 
plaintilTs  bill.  An  appeal  from  this  decree 
brings  the  controversy  before  this  court  for 
review.  The  questions  presented  are  largely 
questions  of  fact,  as  the  exceptions  appear 
to  have  been  properly  overruled.  ^ 

Conceding  that  the  waters  of  the  "moun- 
tain spring**  flowed  by  a  definite,  marked 
channel  to  the  point  where  they  sank,  and 
thence  by  a  subterranean  chann^  to  the 
mountain  hollow,  reappearing  there  in  such 
fashion  that  they  could  be  identified,  and 
thence  proceeded  by  natural  flow  in  the  hol- 
low to  the  50-acre  tract,  it  would  be  true  that 
McGinnis  would  be  entitled  to  such  portion 
only  of  these  waters  as  would  be  necessary 
for  the.  reasonable  use  and  purposes  of  the 
tract  on  which  the  spring  was  located,  and 
could  not  dispose  of  or  interfere  with  the 
natural  flow  of  the  surplus.  But  if  the  wa- 
ters of  said  spring  disappear  wholly  on  the 
McGinnis  land,  and  do  not  appear  in  the  hol- 
low below  the  ridge,  save  in  the  form  of  seep- 
ages In  the  hollow,  resulting  from  percola- 
tions through  the  soil,  or  if  the  waters  that 
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run  in  the  hoUow  cannot  be  Ideatlfled  witb 
the  spring  waters  that  disappear  on  the 
McGinnis  land,  then  McGinnis  would  be  enti- 
tled to  dispose  at  will  of  the  waters  of  th» 
"mountain  spring.** 

"The  only  difference  In  the  application  of  the 
law  to  surface  and  subsurface  streams  is  in 
ascertaioing  the  character  of  the  stream.  If  it 
does  not  appear  that  the  waters  which  come  to 
the  surface  are  supplied  by  a  definite  flowing 
stream,  they  will  be  presumed  to  be  perform- 
ed by  the  ordinary  percolations  of  water  in 
tile  BoiL  A  stream  or  water  course  consists 
of  bed,  banks,  and  water,  and  to  maintain 
the  right  to  a  water  course  it  must  be  made 
to  appear  that  the  water  usually  flows  in  a 
certain  direction,  and  by  regular  channel  with 
banks  or  sides  and  having  a  substantial  exist- 
ence, but  it  need  not  be  shown  that  the  water 
flows  continually,  as  it  may  be  dry  at  times.** 
Tampa  Water  Works  v.  Gline,  87  Fla.  586,  20 
South.  780,  88  L.  R.  A.  876,  53  Am.  St  Hep. 
262;  Roath  v.  DriscoU,  20  Gonn.  533,  52  Am. 
Dec.  352. 

In  Gould  on  Waters  (8d  E3d.)  |  280,  It  is 
said: 

"Water  percolating  through  the  ground  and 
beneath  the  surface,  either  without  a  definite 
channel,  or  in  courses  which  are  unknown,  and 
unascertainable,  belongs  to  the  realty  in  which 
it  is  found.** 

The  following  from  a  note  to  the  case  of 
Wheatley  v.  Baugh,  64  Am.  Dec.  727,  is  cited 
approvingly  in  Miller  ▼.  Black  Rock  Springs 
Imp.  Go.,  W  Ya.  747,  40  8.  A.  27,  86  Am.  St. 
Rep.  024: 

"Water  percolating  •  •  •  beneath  the 
surface,  without  a  definite  channel,  or  hi  cours- 
es which  are  unknown  and  unascertainable,  is 
not  subject  to  the  settled  law  governing  the 
rights  of  riparian  owners.  *  *  *  Water 
which  thus  appears  not  to  be  supplied  by  a 
definite  fiowing  stream  is  presumed  to  be  the 
result  of  the  ordinary  percolations  of  water  in 
the  soil;  such  a  presumption  being  necessary 
to  obviate  the  difficulty  of  determining  whether 
the  water  flows  in  a  channeL  *  *  *  Where 
percolating  water  is  found,  it  belongs  to  the 
realty  where    •    •    •    found." 

It  is  essential  for  the  lower  riparian  owner 
who  claims  that  an  upper  owner  has  diverted 
waters  to  which  the  former  was  entitled,  to 
establish  that  the  waters  alleged  to  have 
been  diverted  would,  without  such  dirersion, 
flow  in  natural  course  upon  his  land.  In 
other  words,  the  flow  on  one  man*s  land  must 
be  identified  with  that  on  the  land  of  the 
neighbor. 

The  evidence  In  this  case  as  to  the  souroe 
and  volume  of  the  water  flowing  by  the 
mountain  hollow  upon  the  50-acre  tract  is, 
in  the  highest  degree,  confiictlng. 

All  of  the  witnesses  agree  that  the  "moun- 
tain spring"  has  a  continuous  flow  which  Is 
but  very  little  affected  by  weather  conditions, 
but  with  respect  to  the  other  facts  In  issue 
they  are  in  acute  ctmfilct    Nor  fs  this  a  oon* 
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ilict  of  witnesses  with  unequal  opportunities 
of  observation.  In  large  measure  the  wit- 
nesses testifying  have  been  so  situated  In  the 
matters  of  location  and  occupation,  with  re- 
spect to  the  premises  in  question  that  their 
opportunities  of  observation  with  regard  to 
the  volume  of  water  flowing  in  the  hollow  be- 
low the  "mountain  spring"  are  practically 
equal.  The  witnesses  for  the  complainant 
with  substantial  unanimity  state  that  from 
year  to  year  until  the  spring  was  piped, 
enough  water  flowed  in  the  hollow  to  supply 
the  wants  of  the  50-acre  tract.  Several  of 
these  witnesses  lived  in  the  house  mention- 
ed supra.  On  the  other  hand,  the  witnesses 
of  the  defendant,  with  practically  equal  op- 
portunities of  observation,  some  having  lived 
in  the  same  house,  and  others  in  the  immedi- 
ate neighborhood  of  the  spring,  state  that 
formerly,  as  now,  the  waters  In  the  hollow 
ceased  to  run  during  several  months  of  the 
year,  the  flow  being  dependent  upon  the  char- 
acter of  the  season,  and  that  there  is  at  pres- 
ent, taking  the  flow  from  month  to  month,  as 
much  water  flowing  in  the  hollow,  and  thence 
to  the  sink  hole  In  the  50-acre  tract,  as 
flowed  before  the  spring  was  walled  in  and 
the  pipe  inserted.  An  illustration  of  the 
sharp  and  direct  conflict  between  the  wit- 
nesses win  be  afforded  by  the  following  ex- 
tracts from  the  record  placed  in  immediate 
Juxtaposition.  This  testimony  relates  direct- 
ly to  the  volume  and  flow  of  the  water  In  the 
hollow  at  the  house  supra  before  it  entered 
upon  the  50-acre  tract 

The  witness  for  the  complainant  whose  tes- 
timony is  cited  in  this  connection  is  Nannie 
Rhudy;  the  witness  for  the  defendant  is  H. 
Rosenbaum,  now  chief  of  police  at  Ora- 
ham,  Va. 


Nannie  Rliudy. 

Q.  Do  you  know  the  60- 
aere  tract  and  the 
"mountain  spring*'  in- 
volved in  this  case,  and 
which  has  been  spoken  of 
in  the  taking  of  these 
depositions  T 

A.  Yes. 

Q.  Did  you  ever  live 
near  that  spring  and  get 
water  from  ItT 

A.  Got  water  for  years 
from  it.  I  was  raised 
there. 

Q.  How  old  are  youT 

A.  Fifty-eight. 

Q.  How  close  to  that 
spring  were  you   raised? 

A.  About  a  half  a  mile 
from  the  head  of  it 

Q.  How  long  did  you 
use  the  water  from  that 
spring  T 

A.  On  until  I  was  mar- 
ried. I  was  married  at 
21. 

Q.  How  long  did  you 
live  by  It  after  you  were 
married  T 

A.  Two  years.  [This 
witness  lived  in  the  same 


H.  RosenbaimL 

Q.  What  is  your  age, 
residence  and  occupa- 
tion T 

A.  Forty-nine  years  old ; 
live  at  Graham.  Va; 
chief  of  police. 

Q.  Did  you  ever  reside 
in  Burk's  Garden,  and,  if 
so,  how  far  from  the 
"mountain  spring"  in 
controversy  T 

A.  I  lived  on  the  Mc- 
Ginnis  place  2  years. 

Q.  When  was  that? 

A.  I  have  forgotten  the 
year,  about  1900  or  1901; 
maybe  Just  a  little  bit 
later,  maybe  a  year  or 
two  later.   •    •    • 

Q.  During  the  time  you 
were  there,  where  did  the 
water  from  the  spring 
run? 

A.  The  water  from  the 
spring  ran  down  possibly 
200  or  300  yards,  and  most 
of  it  sank.  The  waier 
from  the  spring  In  con- 
troversy never  did  run 
down  to  amount  to  any- 
thing, to  where  we  had 


house  subsequently  occu- 
pied by  Rosenbaum.] 

Q.  Where  did  you  get 
your  water  during  the 
two  years  you  lived  there, 
after  you  were  married? 

A.  I  got  all  my  water 
to  wash  and  do  my  house- 
work out  of  that  spring 
(L  e.  from  the  water 
flowing  in  the  channel  by 
the  house.  The  spring 
was  some  distance  above 
the  house.)  We  had  an- 
other spring  there  on  the 
other  side  of  the  house, 
that  we  got  our  drinking 
water  from.  This  water 
got  warm  when  it  ran  so 
far. 

Q.  How  far  had  that 
water  to  run  you  got  to 
use,  from  the  "mountain 
spring"? 

A.  About  a  half  a  mll^ 
I  suppose. 

•  •         •         • 

Q.  How  did  3rou  catch 
the  water  from  the 
"mountain  spring,"  for 
the  purpose  of  using  it? 
Did  you  dam  the  branch, 
or  have  a  trough,  or  how 
did  you  get  it? 

A.  We  had  a  trough. 

Q.  Before  you  wer« 
married,  you  lived  at  or 
near  this  spring,  and 
used  this  water? 

A.  Tes,  sir,  we  moved 
there  the  year  I  was 
bom,  and  lived  there  un- 
til I  was  married  and  2 
years  thereafter. 

Q.  You  used  water  out 
of  that  spring,  then,  28 
years? 

A.  Yes. 

Q.  You  say  yon  had  a 
trough  a  half  a  mile  be- 
low this  spring.  What 
became  of  the  water  aft- 
er it  left  your  trough? 

A.  It  went  Into  a  sink 
hole    on    the    Heninger 

land. 

•  •         •         • 

Q.  About  how  much 
water  ran  from  the  point 
where  It  entered  the  60- 
acre  tract  to  the  sink 
hole?  How  much  volume 
of  water  was  there  with 
reference  to  there  being 
enough  water  to  water 
stock  on  that  60  acres? 

A.  There  was  plenty  of 
water  when  I  was  there. 
I  never  knew  of  any 
trouble. 

Q.  State  during  the  22 
years  that  you  lived  there, 
whether  the  flow  from 
that  spring  to  the  sink 
hole  ever  dried  up,  or 
not? 

A.  No,  sir,  I  never  saw 
it  dry. 

Q.  During  the  summer 
time,  did  you  have  any 
scarcity  of  water,  or 
plenty  of  water? 

A.  It  would  get  low  If 
there  would  come  a  right 
dry  spell.    I  have  known 


our  watering  trough. 
There  was  another  spring 
below  this  that  furnished 
the  water  down  to  the 
trough  [a  smaller  spring] 
where  our  watering  place 
was. 

Q.  Then  you  lived  In 
the  house  below  the 
spring  next  to  what  is 
now  known  as  the  Henin- 
ger 60-acre  tract? 
A.  Yes,  sir. 

Q.  During  the  time  you 
were  there,  did  the  water 
dry  up  In  that  branch, 
or  gully,  that  ran  by  the 
house  on  to  what  la  now 
called  the  50-aore  tract 
where  It  sank? 

A.  It  did.  I  had  V>  take 
my  stock  over  to  the  oth- 
er    branch,     the     other 

spring. 

•         •         e         e 

Q.  When  you  say  you 
had  to  go  to  that  spring 
to  water  stock,  to  which 
spring  do  you  refer? 

A.  I  refer  to  the  spring 
on  the  right-hand  aide, 
where  we  used  to  get  wa- 
ter for  drinking  porpoa- 
ei^  and  at  the  spring 
house.  [This  refers  to  a 
spring  near  the  McQIn- 
nis  house  that  did  not 
empty  into  the  mountain 
hollow,  but  flowed  a  lit- 
tle way,  and  sank  on  the 
McGlnnls  land.  It  was 
not  a  source  of  supply 
for  the  water  in  fl&e  hol- 
low.) 

Q.  About  how  much  of 
the  time  was  this  branch 
that  ran  by  the  house 
dry? 

A.  Well,  during  the  hot 
months  of  summer,  we 
had  no  water  down  there 
except  when  we  had 
heavy  rains. 

Q.  Was  that  true  every 
summer  you  lived  there, 
or  not? 

A.  Yes,  sir. 

Cross-Bzamlnation. 

Q.  About  how  much  of 
the  year  was  it  dry? 

A.  Well,  I  can't  say 
just  as  to  the  thne,  but 
during  the  hot  months  of 
summer. 

Q.  You  can  say  about 
how  much  of  the  year, 
can't  you? 

A.  Maybe  four  or  five 
months  out  of  the  y^ir. 
except  when  we  had 
heavy  rains. 

Q.  Do  you  mean  thai 
the  water  ran  four  or  five 
months  of  the  year,  or 
was  dry  that  long? 

A.  No,  sir ;  I  mean  it 
was  dry.  In  the  winter 
time  we  always  had  water 
in  that  branch.  We  had 
a  watering  trough  right 
at  the  house. 

Q.  Do  you  know  wheth- 
er that  water  came  from 
the    "mountain    spring" 
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It  to  get  low.  Imt  there 
was  always  water.  Some- 
times It  would  quit  run- 
ning In  the  trough  in  the 
daytime,  but  It  would 
come  In  the  night  good. 

Q.  There  was  always 
water? 

A.  Always  water. 

Cross-Examlnatloii. 

Q.  This  trough  from 
which  you  got  the  water 
was  about  a  half  a  mile 
below  the  spring? 

A.  Something  near  that 
Don't  know  the  exact  dis- 
tance. 

Q.  In  speaking  of  the 
water,  and  water  supply, 
yon  hSTS  reference  to  the 
place  where  you  got  Uie 
water  at  the  trough? 
sir. 


He-direct   Bxamlnatlon. 

Q.  Where  did  all  the 
crater  that  flowed  Into 
tliat  trough  and  on  down 
Into  the  sink  hole  oome 
fivm? 

A.  From  the  spring,  or 
along  that  branch.  It 
all  came  down  along  the 
same  way. 

Q.  By  'that  sprtng- 
you  mean  the  "mountalB 
eprtng?" 

A.  Tes,  sir. 
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any  part,  or  from  the 
other  spring  you  mention- 
ed? 

A.  Well,  there  was  nev- 
er any  water  ran  down 
from  that  spring  [1.  e., 
the  "mountain  spring"] 
while  I  was  there;  there 
was  another  spring  up 
there  that  furnished  the 
water  for  the  trough. 

Q.  How  do  you  know 
that  no  water  ran  down 
there  from  the  **moun- 
taln  spring"? 

A.  Well,  sir,  I  IWed 
there  and  was  up  there 
every  day,  and  If  there 
was  any  water  running 
down  from  that  plaoe  I 
would  have  seen  it. 
There  was  a  rise  in  that 
hollow  [1.  e.  the  hollow 
from  the  "mountain 
spring,'*  not  the  hollow 
west  of  this  spring], 
where  the  water  could 
not  run  over.  It  didn't 
run  over  that  place  at 
all.  It  sank  up  there. 
How  the  water  that  came 
from  this  other  spring 
could  have  been  the  same 
water:  I  don't  know:  I 
couldn't  trace  It  under- 
ground :  I  don't  know 
nothing  about  that 

Q.  Is  It  not  a  fact  that 
there  Is  no  constant  and 
never^falling  spring  up 
that  hollow  [the  moun- 
tain hollow]  that  could 
furnish  the  water  to  flow 
fn  the  trough  at  the 
house  where  you  lived, 
except  the  "mountain 
«pHng"? 

A.  Why  there  are  two 
springs  up  there.  Cap- 
tain. Either  one  could 
oome  to  the  trough. 

Q.  Do  you  testify  that 
twUi  of  these  two  springs 
are  constant  and  never- 
falling  springs? 

A.  I  do;  yes,  sir. 
While  I  was  there  they 
were  all  right 

Re-direct  Examination. 

Q.  Ton  have  stated  that 
the  spring  or  two  springs 
below  the  "mountain 
spring"  which  fed  the 
branch  that  ran  by  your 
house,  were  not  dry  the 
years  that  you  were 
there,  but  the  brancih  was 
dry. 

A.  Tee. 

Q.  Do  I  understand 
from  this  that  the  water 
from  that  spring,  or 
those  springs  during  the 
dry  seasons  always  sank 
or  disappeared  before 
reaching  the  house? 

A.  Yes,  sir;  we  didn't 
have  any  water  there  to 
use  at  all  in  the  summer 
time,  neither  summer  I 
was  there.  When  there 
would  oome  a  wet  spell, 
that  water  would  run  on 
Mr.  Henlnger's  place,  but 
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It  wouM  dry  ap  maybe 
In  a  day  or  so.  Maybe 
there  would  be  a  few 
drops  in  the  trough.  Just 
a  little,  but  not  enough  to 
water  stock  at  all,  and 
then  at  times  it  would 
be  dry— Just  as  dry  as  it 
is  on  this  floor. 

The  evidence  relied  upon  by  the  complainant 
to  establish  his  case  Is  the  evidence  relating 
to  the  flow  of  water  In  the  mountain  hollow 
prior  to  1911,  and  the  evidence  that  this  flow 
was  greatly  reduced  after  the  pipe  line  was 
established.  It  Is  contended  that  the  coinci- 
dence of  the  reduction  of  flow  In  the  hollow 
In  the  summer  months  of  the  year,  with  the 
diversion  of  the  waters  of  the  spring  by  the 
pipe  line,  Indicates  that  the  spring  waters  In 
their  natural  flow  supplied  a  measurable  pro- 
portion of  the  water  In  the  hollow  above  the 
McGlnnis  house.  Apart  from  the  evidence 
that  the  flow  of  water  In  the  hollow  was 
greatly  reduced  after  May,  1911,  when  the 
water  was  piped  from  the  "mountain  spring" 
by  the  vendees  of  McGlnnis,  there  is  no  sufll- 
dent  evidence  to  Identify  the  water  In  the 
hollow  with  the  overflow  from  this  spring. 
Undoubtedly,  there  was  flowing  water  In  this 
hollow  during  the  greater  portion  of  the 
year,  but  there  were  two  springs  In  the  hol- 
low, the  larger  one  on  the  left-hand  bank  of 
the  hollow  going  north.  This  would  be  the 
west  bank  of  the  hollow,  or  the  bank  opposite 
to  the  marsh  where  the  waters  of  the  spring 
disappeared.  Conceivably  this  might  be 
the  point  of  appearance  of  the  waters  of  the 
"mountain  spring,"  though  they  would  be 
more  naturally  expected  to  appear  on  the 
east  bank  of  tiie  hollow.  But  if  the  waters 
of  the  "mountain  spring,'*  pursuing  a  distinct 
subterranean  channel  appeared  at  this  point, 
after  sinking  at  the  marsh,  It  would  seem 
that  the  flow  of  this  spring,  If  not  as  great, 
would  be  measurably  as  constant  and  regular 
as  the  flow  of  the  parent  waters.  But  such 
was  not  the  case.  The  evidence  shows  that 
the  flow  of  this  spring  was  uncertain  and 
Irregular^  and  at  times  was  so  slight  as  to 
run  but  a  short  distance  In  the  hollow.  The 
other  sources  of  supply  Ip  the  hollow  were 
the  second  spring,  of  which  little  note  Is 
taken  by  the  witnesses,  seepages  along  the 
sides  of  the  channel,  and  the  flow  from  the 
head  of  the  hollow  due  to  ralns»  or  melting 
snows,  and  persisting  during  wet  seasons. 

The  defendants  put  on  the  stand  various 
witnesses  to  establish  the  origin  of  the 
waters  In  the  hollow.  One  of  these  witnesses 
was  an  elderly  man  named  J.  C.  Eltts,  who 
lived  for  two  years  a  few  hundred  yards 
from  the  "mountain  spring,"  and  who  testl- 
fles  In  great  detail  on  the  above  line.  The 
following  extracts  are  from  his  testimony: 

"Q.  When  you  lived  there  25  or  30  years  ago, 
state  how  the  water  from  the  spring  ran  down 
the  mountain,  and  what  became  of  it. 
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'"A.  Wen,  It  came  down  the  mountain,  not 
▼ery  far,  *  *  *  imd  sank  there.  It  was  a 
low,  marshy  place. 

"Q.  Did  an  of  it  sink? 

"A.  Yes,  sir,  aU  of  it  sank. 

*Q.  Did  that  water  that  sank  reappear  at  any 
time,  so  far  as  yon  were  able  to  teU? 

"A.  No,  sir;  it  never  did,  so  far  as  I  was 
able  to  see. 

**Q.  Do  yon  know  where  the  water  came  from 
that  ran  down  the  hollow,  and  ran  on  to  the 
00-acre  tract? 

"A.  There  are  some  wet  weather  springs  up 
there  that  seep  out  of  the  bank;  one  spring 
that  ran  about  aU  of  the  time. 

"Q.  On  which  side  of  the  fuUy  [L  e.,  hoUow] 
was  this  spring? 

"A.  On  the  right-hand  side,  as  you  went  np 

the  honow  p.  6.  the  west  side]. 

•        ••*••• 

''Q.  During  the  two  years  that  you  were 
there,  state  whether  or  not  water  constantly 
flowed  on  to  the  60-acre  tract,  or  whether 
there  were  times  when  there  was  no  water 
flowing  on  this  tract. 

''A.  There  were  times  when  there  was  no  wa- 
ter there.  In  dry  times  of  the  year,  there 
wasn't  any  water  that  ran  down  on  that  tract 

"Q.  Was  that  true  of  both  years  you  were 
there? 

'A.  Tea,  sir,  both  years. 
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*'Gross-Bzamination. 

.  "Q.  During  the  2  years  that  you  knew  it, 
how  much  of  the  time  would  you  say  that  the 
water  did  not  run  down  there,  expressed  in 
weeks,  months,  or  days? 

"A.  Well,  something  like,  I  would  aay,  three 
months  out  of  the  year  that  it  did  not  run 
down  there  to  amount  to  anything  at  alL 

*'Q.  Would  there  be  any  time  when  no  water 
flowed  down  on  the  60-acre  tract,  unless  it 
was  unusuaUy  dry  time? 

"A.  WeU,  there  were  times  when  there  wasn't 
sny  flowiDg  down  there  at  all. 

**Q.  Would  that  be  when  it  was  unusuaQy 
dry? 

"A.  WeU  it  would  be  when  the  weather  was 
dry;  it  would  not  be  right  after  a  rain. 

''Q.  Wni  you  ten  me  where  the  water  came 
from  that  you  have  testified  did  flow  on  the  50- 
acre  tract,  except  in  the  dry  weather  you  have 
described? 

"A.  I  suppose  it  came  from  the  seeps  .along 
where  the  branch  ran. 

"Q.  Isn't  it  a  fact  that  there  is  no  constant 
spring  that  runs  aU  the  time  anywhere  along 
the  hoUow  leading  to  the  60-acre  tract,  other 
than  the  'mountain  spring*? 

'*A.  None  that  I  know  of,  except  the  springs 
along  the  branch  [i.  e.,  hoUow]  below  the  spring 
there. 

"Q.  Do  you  call  them  constant  springs? 

"A.  No.  There  is  one  spring  up  there  that 
I  never  saw  dry.  It  may  not  go  dry,  but  it 
didn't  afford  much  water. 

"Q.  Would  it  have  afforded  the  water  that  you 
aay  ran  on  the  50-acre  tract? 

'*A.  No,  no;  there  was  no  water  there  except 
them  seeps,  only  in  wet  weather. 

"Q.  Wellt  you  have  just  said  when  I  asked 


you  if  that  spring  would  have  fnndshed  tibe 
ter.  No,  no,  that  it  would  not  have  furnished 
the  water  that  ran  on  the  60-acre  tract.  Isn't 
that  correct? 

*'A.  Well,  I  don't  suppose  it  would  have  fur- 
nished the  water  altogether.  It  would  furnish 
It  after  a  rain.  In  the  wet  part  of  the  year,  it 
would  furnish  the  water  sJl  along  down  there.** 

This  witness  on  re-ezamination  stated  that 
the  bulk  of  the  seepages  into  the  boUow,  or 
branch,  were  on  the  side  of  same  next  to  the 
''mountain  spring,"  that  Is  to  say  on  the  aQiec 
side  of  the  little  ridge  from  the  marsh  at 
which  the  spring  waters  disapitear.  Various 
witnesses  for  the  defendants  corroborate  tbe 
above  statements  of  the  witness  Kitta.  There 
are  no  waters  appearing  in  the  hollow  that 
are  in  any  way  sufficiently  identified  as  the 
waters  from  the  "mountain  spring."  It  is 
possible  that  the  seepages  oome  from  that 
spring,  and  it  is  further  possible  that  the 
spring  referred  to  by  Kltts  on  the  right-hand 
side  of  the  hollow  going  up  may  be  the  re- 
appearance of  the  waters  of  the  "^mountain 
spring/'  This  possibility  is  not  denied  by  the 
witnesses  for  the  defendants,  though  they 
do  not  consider  that  the  identity  of  the 
waters  is  established.  There  is  one  note- 
worthy fact  in  the  evidence  proper  to  be 
mentioned  In  this  connection.  The  pipe  fronk 
the  spring  was  laid  in  a  ditch  that  followed 
the  dividing  line  between  McQinnis  and  the 
60-acre  tract,  and  crossed  the  hoUow  from 
the  mountain  near  the  McGinnis  house,  re- 
ferred to  supra.  This  ditch  was  dug  in  May, 
1911.  From  the  testimony  of  the  complain- 
ant it  would  be  expected  that  at  this  date 
water  would  be  flowing  in  this  channel  upon 
the  60-acre  tract,  since  the  disappearance, 
or  reduction  of  this  flow  is  traced  to  the 
diversion  of  the-  constantly  flowing  waters  of 
the  "mountain  spring"  by  the  pipe  line.  At 
the  time  the  ditch  was  being  dug,  the  full 
flow  of  the  waters  of  the  "mountain  spring** 
was  emptying  into  the  little  marsh  where 
they  disappeared.  Several,  if  not  aU,  of  the 
parties  who  dug  this  ditch  testify  that  wha:i 
they  crossed  the  hoUow  near  the  McGinnis 
house,  the  same  was  "dry  as  a  bone."* 

[1]  The  trial  court  was  not  satisfied  that 
the  complainant  had  Identified  the  water  In 
the  hollow  with  the  flow  from  the  "mountain 
spring,"  unless  it  was  in  the  form  of  aeep- 
ages,  or  percolations  through  the  soil,  or  had 
established  by  a  preponderance  of  the  evi- 
dence that  the  water  diverted  by  the  pipe 
line  had  reduced  the  flow  of  water  upon  the 
60-acre  tract  This  burden  was  upon  the 
complainant  After  a  careful  review  of  the 
conflicting  and  highly  contradictory  evidence 
in  the  record,  we  are  not  able  to  draw  a 
different  conclusion  from  the  evidence  from 
that  derived  by  the  learned  trial  court  or  to 
pronounce  that  conclusion  to  be  erroneous.. 

[2,3]  If    the    waters    of    the   "mountain 
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spring"  appear  in  the  hollow  in  the  form  of 
seepage,  or  percolating  waters  only,  the  com- 
plainant is  not  entitled  to  relief.  Taking 
the  view  most  favorable  to  the  complainant 
of  the  evidence  in  the  record,  it  is  not  con- 
sidered that  he  has  identified  the  disappear- 
ing waters  of  the  "mountain  spring,*'  save  to 
the  extent  of  these  seepages,  or  percolations; 
nor  upon  the  evidence  as  a  whole  are  we  able 
to  conclude  that  he  has  demonstrated  that 
the  reduction,  if  any,  of  the  annual  flow  of 
the  water  upon  his  land  is  traceable' to  the 
piping  of  this  spring  by  the  defendants^  Meek 
and  Castle. 

Upon  well-established  principles,  the  de- 
cree of  the  trial  court  must  be  afflrmedg 

Afltoned, 


(131  Va.  826) 

8URRATT  eft  ml.  v.  E8KRIDQE. 

(Supreme  Court  of  Appeals  of  Yirgiiila. 
Sept.  22,  1921.) 

I.  Bankruptoy  ^=s>303(3)— Evideooe  held  to 
siiow  bankrupt's  oonveyanoes  to  have  beea 
naiie  with  tiie  bona  flde  purpose  of  prefer- 
ring grantees  to  extent  of  bona  flde  debts. 

In  action  involving  validity  of  conveyances 
by  bankrupt  to  bis  son  and  wife  made  within 
four  months  prior  to  filing  of  bankruptcy  peti- 
tion, evidence  held  to  prove  that  the  bankrupt, 
though  he  knew  at  the  time  he  made  the  con- 
veyances that  he  was  insolvent,  conveyed  the 
land  with  the  sole  bona  flde  purpose  of  pre- 
ferring the  wife  and  son  as  creditors  to  the 
extent  o'  their  bona  fide  debts  without  the 
actual  intent  to  deprive  or  defeat  other  cred- 
itors of  any  rights  they  might  have  under  the 
Bankruptcy  Act  and  without  the  contemplation 
that  he  would  go  or  be  forced  into  bankruptcy 
at  any  time. 


2.  Bankruptcy  «s> 1 80— Bankrupt's  oonveyanoes 
witii  bona  flde  Intent  to  prefer  eredltors  to 
extent  of  bona  flde  debts  held  valid;  "hin- 
der, ielay,  or  defraud." 

Bankrupt's  conveyances,  made  with  knowl- 
edge of  his  insolvency  within  four  months  prior 
to  the  filing  of  bankruptcy  petition,  to  his  son 
'and  his  wife  in  payment  of  pre-existing  bona 
fide  debts,  of  land  not  exceeding  in  value  the 
amount  of  such  debts,  for  the  sole  bona  fide 
purpose  of  preferring  the  son  and  wife  as 
creditors  to  the  extent  of  their  bona  fide  debts 
and  without  actual  intent  to  deprive  other  cred- 
itors of  their  rights  under  the  Bankruptcy  Act 
(U.  S.  Comp.  St  §§  9585-9656)  or  Code  1919, 
§  5184,  relating  to  fraudulent  conveyances,  or 
under  the  common  law,  and  without  contempla- 
tion of  going  or  being  forced  into  bankruptcy, 
held  not  void,  not  having  been  made  as  a  mat- 
ter of  law  with  the  intent  to  "hinder,  delay  or 
defraud"  creditors  within  Bankruptcy  Act  of 
1898,  §  67e,  notwithstanding  section  60b. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Hinder,  Delay, 
and  Defraud.! 


3.  Fraudulent  oonvoyaooes  «s»tl5(l)— Convey- 
anoo  preferring  bona  flde  orodltors  valid. 

Under  the  common  law  and  statutes  against 
fraudulent  conveyances,  an  insolvent  debtor, 
known  by  himself  at  the  time  to  be  insolvent, 
may  make  a  valid  conveyance  of  a  portion  or 
the  whole  of  his  assets  to  a  bona  fide  creditor 
or  creditors  in  satisfaction  or  on  account  of 
existing  indebtedness  if  that  Is  his  sole  purpose, 
and  the  transfer  is  for  full  value,  although 
conveyance  is  intended  to  give  such  creuitor  a 
preference  to  the  exdnsion  of  others. 

Appeal  from  Circuit  Court,  Pulaski 
County. 

Suit  by  A.  T.  £)skridge,  trustee  in  bank- 
ruptcy, against  McNeal  Surratt  and  others. 
Decree  for  complainant,  and  defe^dants 
appeal    Beversed  and  suit  dismissed. 

This  suit  involves  the  question  of  whether 
certain  conveyances  of  pn^perty,  made  by 
the  bankrupt  within  four  months  prior  to  the 
llllng  of  the  petition  upon  whi::^  he  was  ad- 
judged a  bankrupt,  to  bona  flde  creditors,  for 
a  consideration  not  in  excess  of  the  debts 
of  such  creditors  and  of  the  full  value  of  the 
property*  were  made  *Vith  the  intent  and 
purpose  on  his"  (the  bankrupt's)  **part  to  hin- 
der, delay  or  defraud  his  creditors,  or  any  of 
than,"  and  were  hence  null  and  v<^d  under 
the  provisions  of  subsection  "e"  of  section 
67  (hereinafter  referred  to  as  67e)  of  the 
Bankruptcy  Act  of  1898,  as  amended  in  1963, 
1906,  1910,  and  1917  (Oompi  St  i  9661). 

The  conveyances  in  question  were  made  on 
March  15  and  16,  1915,  and  thereafter  duly 
and  promptly  recorded.  Grantor  thereafter 
prepared  and  intended  to  file  a  voluntary 
petition  in  bankruptcy.  Tbls  petition  was 
completed  and  sworn  to  on  April  21,  1915, 
ready  to  be  filed,  but  before  it  was  filed  cred- 
itors of  the  grantor  on  May  15,  1915,  flled  a 
petition  upon  which  the  bankrupt  was  on 
May  28,  1915,  adjudicated  an  involuntary 
bankrupt,  at  which  time  the  appellee  was 
appointed  the  trustee  in  bankruptcy  of  such 
grantor. 

One  of  the  conveyances  was  made  to  a  son 
of  the  grantor  in  i^yment  of  a  pre-existing 
debt  to  him  and  in  accordance  with  a 
promise  of  the  grantor  made  before  the 
grantor  became  indebted  to  the  creditors 
in  bankruptcy.  The  other  conveyance  was 
made  to  the  wife  of  the  grantor,  at  the 
request  of  another  son,  in  payment  of  a 
pre-existing  debt  to  him,  and  likewise  in  ac- 
cordance with  a  promise  of  the  grantor  made 
before  the  grantor  became  indebted  to  the 
creditors  in  bankruptcy.  The  indebtedness 
to  these  two  sons,  which  furnished  the  con- 
sideration for  the  two  conveyances  afore- 
said, as  is  affirmatively  shown  by  the  evi- 
dence in  the  case,  arose  in  December,  1911, 
when  the  assets  of  a  partnership  in  a  mer- 
cantile business,  theretofore  owned  by  the 
father  and  sons,  were  sold  and  the  pur- 
chaser  paid    the   purchase   money   in    part 


^s^For  otber  cases  see  same  topic  and  KBY-NUMBSR  in  all  Key-Numbered  Digests  and  Indexes 
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by  conyeylng  certain  real  estate  to  tbe  father 
alone,  instead  of  to  him  and  the  two  sons, 
and  the  father,  without  objection  on  the  part 
of  the  sons,  afterwards  sold  this  real  estate 
and  used  the  money  in  part  to  purchase  the 
very  real  estate  which  was  conveyed  by 
said  deeds  of  March  15,  and  16,  1915,  upon 
the  promise  on  the  part  of  the  father  that  he 
would  "protect  the  interest"  of  the  sons  in 
such  money. 

The  evidence  also  shows  that,  when  the 
father  bought  the  real  estate  which  was  con- 
veyed to  the  son,  Stephai,  by  the  deed  of 
March  15,  1915,  he  intended  it  for  this  son  at 
the  time  he  bought  it  This  property  had 
a  tenant  in  it  when  it  was  bought,  and,  when 
the  tenant  moved  out  in  October,  1913,  the 
father  put  the  son,  Stephen,  in  possession  of 
it,  and  the  latter  moved  into  it  at  that  time, 
and  has  since  been  in  possession  of  it  claim- 
ing it  as  his  own;  .that  as  of  that  time  the 
father  ceased  to  charge  himself  with  interest 
on  his  $800  of  indebtedness  to  this  son, 
charged  the  son  with  this  property  at  $800, 
the  valuation  of  the  property,  in  satisfaction 
of  the  debt,  and,  as  he  had  put  a  lien  on  it 
in  favor  of  the  bank  for  $300,  the  father 
at  this  time  gave  this  son  his  note  for  $300 
as  a  set-off  against  the  Hen,  and  the  son  as- 
sumed the  payment  of  this  bank  debt,  and 
thereafter  made  payments  of  the  interest 
and  $50  on  the  principal  of  such  debt  The 
$300  note  given  this  son  was  unpaid  at  the 
time  of  the  adjudication  in  bankruptcy. 

The  evidence  in  the  case  shows  that  at  the 
time  the  conveyances  of  March  15  and  16, 
1915,  were  made  the  grantor  was,  as  sole 
owner,  engaged  in  the  retail  mercantile  busi- 
ness, and  that  his  stock  of  goods  would  have 
inventoried  at  cost  prices  about  $3,800;  that 
his  bills  receivable,  consisting  of  store  ac- 
counts on  his  books  due  him  by  customers 
would  have  aggregated  about  $1,800,  and  that, 
not  including  the  real '  estate  conveyed  as 
aforesaid,  he  owned  four  vacant  lots,  which 
were  subject  to  a  lien,  but  which  were  after- 
wards sold  by  the  trustee  in  bankruptcy  at 
public  auction  at  a  price  which,  after  paying 
such  lien,  left  a  balance  of  $179.62,  making  a 
total  of  $5,779.62;  that  his  total  indebted- 
ness then  outside  of  that  satisfied  by  the 
conveyances  aforesaid  was  about  $4,000, 
leaving  a  net  surplus  upon  these  figures  of 
$1,779.62. 

The  evidence  further  shows  that  there  was 
at  that  time  none  of  the  debts  of  the  grantor 
in  the  hands  of  any  attorney  or  collection 
agency  for  collection,  so  far  as  the  grantor 
knew.  The  grantor  testifies  in  substance 
that  he  then  believed  that,  if  his  creditors 
would  give  him  a  reasonable  time  to  pay 
along  on  his  debts  he  would  be  able  to  pay 
them  all  in  full  from  his  assets  left  after  the 
conveyances  aforesaid  had  been  made. 

The  evidence  further  shows,  however, 
that  unknown  to  the  grantor,  an  attorney 


had  received  for  collection  one  of  the  debts 
of  the  grantor,  an  open  account  for  $265,  on 
March  13,  1915,  but  this  attorney  did  not 
write  to  the  grantor  about  it  until  Mardi 
16,  and  the  letter  does  not  appear  to  have 
been  received  by  the  grantor  until  after  that 
date.  On  March  19  the  grantor  gave  the 
attorney  a  note  covering  this  debt,  payable 
April  10,  1915,  with  interest,  and  on  April 
16  he  made  a  small  payment  on  it.  Immedi- 
ately following  that  time  this  attorney  re- 
ceived a  number  of  other  claims  against  tbe 
grantor,  and  the  attorney,  without  any  fur- 
ther communication  with  him,  instituted  suits 
against  the  grantor  as  follows:  On  April 
16,  1915,  on  the  claim  first  above  mentioned 
for  $266 ;  on  April  17,  1915,  on  other  claims 
for  $606  and  $38.83;  and  on  April  19,  1915, 
on  another  claim  for  $19.60.  This  attorney 
testifies  in  the  case  to  the  effect: 

That,  while  he  was  pressing  the  debtor  for 
payment  of  the  claim  first  mentioned  before 
suit  was  brought  on  it,  the  debtor  stated  to  the 
attorney  "that  he  could  not  pay;  that  he  owed 
a  good  many  debts,  but  that  he  wanted  to  pay 
them  if  he  could.  I  think  he  stated  that  he 
had  been  giving  checks  dated  ahead  and  that 
creditors  were  pushing  him  for  payment  I 
know  that  I  was  insisting  very  strongly  for  my 
claim,  feeling  as  though  he  were  in  failing  cir- 
cumstances  from  information  I  had  gotten  from 
him  and  others.  *  *  *  My  recollection  is 
that  he  stated  that,  if  his  creditors  would  give 
him  some  time,  he  hoped  to  pull  through,  but, 
if  they  pressed  bim,  he  could  not  do  it  He 
stated  that  he  owed  a  large  amount  and  was 
making  an  effort  to  pay  off  all  his  creditors. 
He  seemed  to  be  fighting  for  time.    *    •    •  " 

It  further  appears  from  the  evidence  that 
the  debts  of  the  grantor  averted  in  the  bank- 
rupt proceedings  aggregated  $3,764,  which 
included  the  bank  debt  of  $300,  which  was  a 
lien  on  the  real  estate  conveyed  to  the  son, 
Stephen,  as  aforesaid.  Deducting  this,  there 
were  left  of  these  debts  $3,464. 

The  trustee  had  an  inventory  and  appraise- 
ment made  on  June  3,  1915,  which  showed  a 
total  stock  of  goods  valued  at  $2,121;  it  not 
appearing  whether  the  inventory  was  made 
at  or  below  cost 

There  were  bills  receivable  on  the  books 
of  the  bankrupt  at  this  time  aggregating 
$1,400,  but  which  the  appraisers  "estimated 
and  reported  as  being  uncollectible,  or  prob- 
ably 5  per  cent  of  same  could  be  coUected.** 

The  trustee  sold  the  sto<^  "in  June  or 
July,  1915,"  and  realized  from  same  and  bills 
receivable  $1,559.44. 

The  evidence  in  the  cause  further  shows 
that  at  the  time  of  said  conveyances  in 
March,  1915,  the  sons  and  wife  of  the  grantor 
did  not  know  that  he  was  insolvent  if  be 
was  then  insolvent,  and  did  not  know  that 
such  deeds  were  made  to  hinder,  delay, 
or  defraud  creditors  of  the  grantor.  If  they 
were  in  fact  made  with  such  intent  on  the 
part  of  the  grantor,  nor  did  they  or  either 
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of  them  have  reasonable  caase  to  believe 
that  such  conveyances  were  intended  to  effect 
a  preference  among  the  creditors  of  the 
grantor. 

In  the  decree  of  November  15,  1917,  which 
settled  the  principles  of  the  cause;  and  upon 
which  the  final  decree  was  based,  this  is 
said: 

"•  •  •  The  court  doth  consider  that  the 
conveyance  dated  March  15,  1915,  from  Mc- 
Neal  to  Stephen  F.  Surratt  and  the  conveyance 
dated  March  16,  1915,  from  McNeal  Surratt 
to  Alice  M.  Surratt,  filed  as  Exhibits  G  and 
D,  respectively,  with  the  bill,  were  made  with- 
in four  months  of  the  adjudication  of  said 
McNeal  Surratt  as  a  bankrupt  when  said  Mc- 
Neal Surratt  w<is  insolvent  to  his  own  knowl- 
edge, and  were  made  in  consideration  of  pre- 
existing indebtedness  from  said  McNeal  Surratt 
to  Stephen  F.  Surratt  and  M.  T.  Surratt,  filed 
as  Exhibits  G  and  D,  respectively  (the  latter 
having  directed  the  deed.  Exhibit  D,  to  be 
executed  to  Alice  M.  Surratt,  his  mother,  in- 
stead of  to  himself),  and  with  the  intent  to  pre- 
fer said  Stephen  F.  Surratt  and  M.  T.  Surratt 
as  creditors,  and  are  preferences  to  the  extent 
of  the  value  of  the  properties  thereby  conveyed 
respectively,  voidable  and  recoverable,  under 
the  provisions  of  section  67e  of  the  federal 
Bankruptcy  Act,  though  not  voidable  under  the 
Virginia  statutes  of  fraudulent  and  voluntary 
conveyances."     (Italics  supplied.) 

The  final  decree  of  February  24,  1919,  held 
that  the  value  of  the  real  estate  conveyed  to 
the  son,  Stephen,  by  the  deed  of  March  15, 
1915,  was  1700,  that  the  value  of  the  prop- 
erty conveyed  to  the  wife  by  the  other  deed 
was  $800,  and  provided  that  the  sum  of  $700 
with  interest  from  Mardi  15, 1915,  be  charged 
as  a  lien  against  the  former  property,  less 
the  bank  debt  of  $250  as  it  then  stood,  and 
that  the  sum  of  $800  with  interest  from 
March  16,  1915,  be  charged  as  a  lien  against 
the  latter  property,  and  that,  unless  these 
sums  were  paid  to  the  trustee  in  bankruptcy 
within  60  days  from  the  rising  of  the  court, 
a  special  commissioner  thereby  appointed 
was  directed  to  sell  such  property,  etc, 

F.  W.  Morton,  of  Pulaski,  for  appellants. 
H.  C.  Gilmer,  of  Pulaski,  for  appellee. 


SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

[1,2]  1.  We  are  of  opinion  that  the  evi- 
dence in  the  record  before  us  presents  a  case 
in  which  the  grantor  knew,  at  the  time  he 
made  the  conveyances  in  question,  that  he 
was  insolvent,  in  the  sense  that  he  did  not 
have  the  then  present  ability  to  pay,  and  that 
his  property  would  not  realize  enough  to  pay 
all  of  his  creditors  in  full  if  they  pressed  for 
prompt  payment  But  we  are  also  of  the 
opinion  that  the  grantor  did  not  make  the 
ronvAvances    with    any    "intent    to    delay, 


hinder,  or  defraud  creditors,  ♦  •  •  or  other 
persons  of  or  from  what  they  are  or  may  he 
lawfully  entitled  to,"  within  the  meaning  of 
the  statute  in  Virginia  against  fraudulent 
conveyances  (now  Code  1919,  §  5184),  or  with- 
in the  meaning  of  the  common  law,  but  made 
the  conveyan:»^  with  the  sole  bona  fide  pur- 
pose of  preferring  the  grantees  as  creditors 
to  the  er^cmt  of  their  bona  fide  debts,  which 
did  not,  respectively,  exceed  the  value  of  the 
property  conve>ed  by  the  respective  deeds. 
And  we  are  of  the  further  opinion  that  at 
the  time  the  conveyances  were  made  the 
grantor  did  not  contemplate  that  he  would 
voluntarily  go  or  be  forced  into  involuntary 
bankruptcy  at  any  time,  and  did  not  make 
the  conveyances  with  the  intent  to  defeat  or 
deprive  his  creditors  of  any  rights  they  might 
thereafter  have  under  the  Bankruptcy  Act; 
that  the  unlooked-for  severity  of  the  creditors 
in  instituting  suits  against  him  forced  the 
grantor  into  bankruptcy  unexpectedly  to  and 
not  anticipated  by  him  at  the  time  of  the 
conveyances,  and  that  the  grantees  at  the  time 
of  the  conveyances  did  not  know  or  have 
reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  them  a  preference 
among  the  creditors  of  the  grantor. 

2.  The  sole  question  presented  for  our  deci- 
sion by  the  assignments  of  error  is  whether, 
ni)on  this  statement  of  fftcts,  the  conveyances 
in  question  were  made  with  the  intent  and 
purpose  on  his  (the  bankrupt's)  "part  to 
hinder,  delay  or  defraud  his  creditors  or 
any  of  them,"  within  the  meaning  of  section 
67e  of  the  Bankruptcy  Act  of  1898,  as  amend- 
ed in  1903,  1906,  1910,  and  1917.  This  ques- 
tion must  be  answered  in  the  negative. 

The  question  under  consideration  is  one  of 
some  nicety,  but  it  is  unattended  with  any 
real  diflSculty  in  so  far  as  the  principles 
involved  are  concerned.  Difficulty  often 
arises  in  the  application  of  such  principles 
to  the  facts  of  particular  cases;  but,  in 
view  of  the  circumstances  of  this  particular 
case  which  appear  in  evidence,  we  have  found 
no  difficulty  in  such  application. 

The  question  we  have  to  deal  with  was  the 
subject  of  consideration  by  this  court  in 
Webb  V.  Lynchburg  Shoe  Co.,  106  Va.  726, 
56  S.  E.  581,  and  again  upon  the  r^earlng  of 
that  case,  reported  in  107  Va.  807,  60  S.  B. 
130.  In  that  case  the  facts  adverted  to  in  the 
opinion  were  that  the  bankrupt  on  October 
1st  sold  the  whole  of  her  property,  except 
household  goods  amounting  to  $250,  which 
she  claimed  as  exempt  (the  property  sold 
consisting  of  a  stock  of  goods  and  book 
accounts),  for  $7,500,  $7,100  of  which  she 
distributed  among  three  creditors,  and  paid 
the  residue  in  small  sums  upon  certain  other 
debts,  leaving  other  creditors'  debts  amount- 
ing to  $5,864.47  on  which  nothing  was  paid. 
On  the  very  next  day  after  said  sale  the 
bankrupt  employed  counsel  to  prepare  for 
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her  a  voluntary  petition  In  bankruptcy.  This 
petition  was  sworn  to  on  October  4th,  filed 
on  October  7th,  and  fihe  was  adjudicated  a 
bankrupt  on  October  10th.  Commenting  on 
these  facts,  this  court  said  in  the  opinion 
delivered  by  Judge  Keith: 

*'*  *  ^  In  the  case  before  us  it  appears 
that  the  debtor,  in  contemplation  of  hankruptoy 
and  immediately  before  filing  her  petition,  be- 
ing insolvent,  disposed  of  substantially  the 
whole  of  her  estate  to  certain  creditors,"  etc. 
(Italics  supplied.) 

What  the  case  holds,  as  stated  in  the  oon- 
dusion  of  the  opinion,  is  as  follows: 

"In  this  case  (without  going  into  a  discus- 
sion of  the  evidence  in  detail)  we  think  the 
facts  adverted  to  •  •  •  were  such  as  to 
entitle  the  plaintiff  in  error  to  have  a  jury  say 
whether  Webb  made  the  payment  under  con- 
sideration with  hitent  to  hinder,  delay,  or  de- 
fraud her  creditors,  and  that  instruction  5, 
asked  for  by  the  plaintiff  in  error  [which  would 
have  submitted  that  question  of  fact  to  the 
Jury]  should  have  been  given.** 

There  are,  it  Is  true,  expressions  in  the  opin- 
ion In  the  Webb  Case  on  the  first  hearing,  and 
also  upon  the  rehearing,  which  are  capable  of 
the  construction  that  the  court  meant  to  say 
that»  where  the  conveyance  or  transfer  is 
made  within  four  months  of  the  filing  of  a 
petition  in  bankruptcy,  the  existence  of  the 
mere  intention  on  the  part  of  the  bankrupt 
at  the  time  of  the  conveyance  to  prefer 
certain  creditors  to  the  exclusion  of  others 
Is  sudi  constructive  fraud,  or  fraud  per  se, 
as  must  be  regarded  as  embodying  the  "Intent 
and  purpose  on  his  [the  bfmkrupf  s]  part  to 
hinder,  delay  or  defraud  his  creditors," 
within  the  meaning  of  section  67e  of  the 
Bankruptcy  Act  aforesaid.  Much  of  the 
argument  before  us  has  been  over  the  ques- 
tion of  whether  this  court  In  the  Webb 
Case  did  so  hold  or  intend  to  so  hold,  or 
whether  it  held  or  intended  to  hold  that  the 
mere  intent  of  the  bankrupt  in  such  case  to 
prefer  certain  creditors  to  the  exdusion  of 
others  is  not  such  constructive  fraud  or  fraud 
per  se  as  must  be  regarded  as  embodying  the 
Intent  and  purpose  aforesaid  mentioned  in 
section  67e  of  the  Bankruptcy  Act  We  think 
that  the  latter,  and  not  the  former.  Is  the 
true  meaning  and  intent  of  the  holding  of 
this  court  in  the  Webb  Case.  We  think  that 
what  this  court  in  that  case  meant  to  hold 
and  actually  held  was  that  the  '^intent  and 
purpose"  in  question,  in  order  to  bring  the 
conveyance  or  transfer  within  the  condem- 
nation of  section  67e  aforesaid,  must  be  an 
actual  intent  to  defraud  creditors — ^that  Is, 
an  actual  intent  to  deprive  creditors  of  some- 
thing to  which  they  were  lawfully  entitled. 

[31  Now  at  common  law  and  under  the 
Virginia  statute  against  fraudulent  convey- 
ances it  is  well  settled,  and  is  unquestioned 
before  us,  that  an  insolvent  debtor,  known 


by  himself  at  the  time  to  be  insolvent,  may 
make  a  valid  conveyance  of  a  portion  or  the 
whole  of  his  assets  to  a  bona  fide  creditor  or 
creditors,  in  satisfaction  or  on  account  of 
existing  Indebtedness,  if  that  is  the  sole  pur- 
pose of  the  debtor,  and  the  transfer  Is  for 
full  value,  although  such  conveyance  may 
and  is  intended  by  the  grantor  and  grantee 
or  grantees  to  give  such  creditor  or  creditors 
a  preference  to  the  exclusion  of  others  in  the 
distribution  of  the  assets  of  the  debtor.  In 
such  case  other  creditors  are  not  lawfully 
entitled  to  any  share  in  the  assets  transferred 
to  the  preferred  creditor  or  creditors.  What 
the  law  sanctions  cannot  be  regarded  as  un- 
lawful. In  such  case  it  is  only  where  the 
transfer  is  not  made  with  the  sole  purpose  on 
the  part  of  the  debtor  of  making  a  bona  fide 
preference  among  his  creditors,  and  where 
that  is  merely  an  incident  of  the  transaction, 
used  as  a  cloak  for  some  other  purpose  whidi 
Is  fraudulent  In  actual  intent,  that  the  trans- 
fer is  regarded  as  unlawful. 

As  said  by  Lord  Mansfield  In  Codogan  v. 
Kennett,  2  Cowp.  432,  concerning  the  statute 
13  EL  c.  5,  and  the  common  law: 

<4*  •  #  9j^^  statute  does  not  militate 
against  any  transaction  bona  fide,  and  when 
there  is  no  Imagination  of  fraud.  And  so  is 
the  common  law.  But,  if  the  transaction  be 
not  bona  fide,  the  drcumstances  of  its  being 
done  for  a  valuable  consideration  wiU  not  alone 
take  it  out  of  Uie  statute." 

And  so  in  the  case  of  a  conveyance  by  the 
debtor,  making  a  preference  among  his  cred- 
itors, executed  within  four  months  of  the 
filing  of  the  petition  in  bankruptcy,  whldi 
does  not  fall  within  the  condemnation  of 
section  60b  of  the  Bankruptcy  Act  (Omip. 
St  i  9644),  because  there  is  an  absrace  of  the 
grantee's  having  reasonable  cause  to  believe 
that  the  enforcement  of  the  transfer  would 
effect  a  preference  among  the  creditors  *>'. 
the  grantor.  .  But,  while  in  such  case  the 
mere  making  of  the  preference  does  not  show 
an  .intention  on  the  part  of  the  grantor  to 
take  from  the  other  creditors  anything  to 
whidi  they  are  lawfully  entitled,  so  as  to 
bring  the  case  within  the  condemnation  of 
67e  of  the  Bankrupt  Act,  if  the  conveyance 
were  made  by  the  grantor  in  contemplation  of 
bankruptcy,  and  for  the  actual  purpose  of 
defeating  the  operation  of  that  act  In  t3ie 
matter  of  the  equal  distribution  of  assets 
among  creditors  which  it  requirea,  that  would 
be  an  actual  intent  to  deprive  creditors  of 
something  to  which  they  would  be  lawfully 
entitled,  and  would  bring  the  case  within 
section  67e  of  such  act  And  so  would  any 
other  actual  fraudulent  intent  against  credit- 
ors, existing  on  the  part  of  the  debtor  at  the 
time  of  the  conveyance,  superadded  to  the  In- 
tent to  make  a  preference.  It  is  not  the  mere 
intent  to  make  or  the  mere  result  of  making 
a  preference  between  creditors  which  section 
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07e  condemns,  but  the  superadded  intent  on 
the  part  of  the  debtor  to  do  something  fur- 
ther, to  wit,  to  deprive  the  creditors,  or  some 
one  of  them^  of  something  they  are  lawfully 
entitled  to. 

And  audi  is  the  holding  in  the  case  of  Coder 
V.  Arts,  213  U.  S.  228,  29  Sup.  Ct.  436,  53  U 
Ed.  772,  16  Ann.  Caa  1006,  decided  since  the 
decision  of  the  Webb  Case,  with'  respect  to 
the  proper  construction  of  67e  of  the  Bank- 
ruptcy Act  aforesaid.  In  that  case  the  bank- 
rupt was  insolvent  at  the  time  he  made  the 
conveyance  in  question,  and  knew  at  the 
time  that  he  was  Insolvent.  The  conveyance, 
a  mortgage,  was  made  May  2,  1904.  The 
debtor  filed  his  voluntary  petition  in  bank- 
ruptcy on  July  27,  1904.  At  the  time  the 
mortgage  was  given  neither  the  creditor  pre- 
ferred thereby  nor  his  agent  acting  on  the 
matter  had  reasonable  cause  to  believe  that 
it  was  intended  to  give  him  a  preference. 
The  Circuit  Court  of  Appeals  certified  the 
above  ki  its  finding  of  facts,  and  alsp  that  the 
bankrupt  ''did  not  make  the  mortgage  [of 
May  2,  1904]  with  any  intent  or  purpose  on 
bis  part  to  hinder,  delay,  or  defraud  his 
creditors,  or  any  of  them." 

What  the  Supreme  Court  says  in  the  unani- 
mous opinion  of  the  court  in  the  Coder  Case 
is  so  exhaustive  and  conclusive  upon  the 
subject  we  have  under  consideration  that  we 
shall  quote  at  length  from  the  opinion  as 
follows: 

"The  decision  of  the  case  requires  considera- 
tion of  certain  sections  of  the  Bankruptcy  Act 
Section  60,  subd.  *a*  (as  amended  by  section 
13,  32  Stat,  at  L.  799,  c.  487;  U.  S.  Comp. 
Stet  Supp.  1907,  p.  1031),  provides: 

"  'A  person  shall  be  deemed  to  have  given  a 
preference  if,  being  insolvent,  he  has,  within 
four  months  before  the  filing  of  the  petition,  or 
after  the  filing  of  the  petition,  and  before  the 
adjudication,  procured  or  suffered  a  judgment 
to  be  entered  against  himself  in  favor  of  any 
person,  or  made  a  transfer  of  any  of  his  prop- 
erty, and  the  effect  of  the  enforcement  of  such 
judgment  or  transfer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percentage 
of  bis  debt  than  any  other  of  such  creditors 
of  the  same  class.' 

"Such  preferences  may  be  set  aside  under  the 
condition  named  in  subdivision  *b'  of  section 
60  (as  amended  by  section  13),  which  is  as  fol- 
lows: 

**  *If  a  bankrupt  shall  have  given  a  preference, 
and  the  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  have 
had  reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  a  preference,  it  shall  be 
voidable  by  the  trustee,  and  he  may  recover 
the  property  or  its  value  from  such  person.' 

"Manifestly,  this  conveyance  could  not  be 
set  aside  under  the  provisions  of  section  60b. 
For,  while  it  is  true  that,  under  the  facts  found, 
the  conveyance  might  be  deemed  a  preference, 
as  a  transfer  of  property  which  would  have  the 
effect  of  enabling  one  creditor  to  obtain  a  larg- 
er percentage  of  his  debt  or  daim  than  other 


creditors  of  the  same  dass,  yet,  as  it  is  dis- 
tinctly found  that  neither  the  mortgagee  nor  his 
agent  had  any  reasonable  cause  to  believe  that 
it  was  intended  to  give  a  preference,  the  same 
could  not  be  avoided  under  section  60b. 

''The  reliance  in  this  case  is  upon  section 
67e  of  the  act.  This  section,  so  far  as  it  is 
necessary  to  consider  it,  reads  as  follows: 

"'d.  Liens  given  or  accepted  in  good  faith, 
and  not  in  contemplation  of  or  in  fraud  upon 
this  act,  and  for  a  present  consideration,  which 
have  been  recorded  according  to  law,  if  record 
thereof  was  necessary  in  order  to  impart  no- 
tice, shall  not  be  affected  by  this  act. 

**  'e.  That  all  conveyances,  transfers,  assign- 
ments, or  incumbrances  of  his  property,  or  any 
part  thereof,  made  or  given  by  a  person  ad- 
judged a  bankrupt  under  the  provisions  of  this 
act,  subsequent  to  the  passage  of  this  act,  and 
within  four  months  prior  to  the  filing  of  the 
petition,  with  the  intent  and  purpose  on  his  part 
to  hinder,  delay  or  defraud  his  creditors,  or  any 
of  them,  shall  be  null  and  void  as  against  the 
creditors  of  such  debtor,  except  as  to  purchas- 
ers in  good  faith  and  for  a  present  fair  con- 
sideration; and  all  property  of  the  debtor 
conveyed,  transferred,  assigned,  or  incumbered 
as  aforesaid  shall.  If  he  be  adjudged  a  bank- 
rupt, aijd  the  same  Is  not  exempt  from  execu- 
tion and  liability  for  debts  by  the  law  of  his 
domicile,  be  and  remain  a  part  of  the  assets 
and  estate  of  the  bankrupt,  and  shall  pass  to 
his  said  trustee,  whose  duty  it  shall  be  to  re- 
cover and  reclaim  the  same  by  legal  proceed- 
ings or  otherwise  for  the  benefit  of  the  cred- 
itors.' 30  Stat,  at  L.  664,  c.  541,  U.  S.  Comp. 
Stat  1901,  p.  3449. 

''It  is  the  contention  of  the  appellant  that, 
as  the  necessary  consequence  of  the  giving 
of  the  mortgage  under  consideration  was  to 
hinder,  delay,  or  defraud  creditors  of  the  bank- 
rupt in  the  collection  of  their  debts,  Arm- 
strong must  be  presumed  to  have  intended  such 
consequences,  and  the  mortgage  is  therefore 
voidable. 

"A  consideration  of  the  provisions  of  the 
Ba.nkruptcy  Law  as  to  preferences  and  convey- 
ances shows  that  there  is  a  wide  difference  be- 
tween the  two,  notwithstanding  they  are  some- 
times spoken  of  in  such  a  way  as  to  confuse 
the  one  with  the  other.  A  preference,  if  it 
have  the  effect  prescribed  in  section  60,  enabling 
one  creditor  to  obtain  a  greater  portion  of  the 
estate  than  others  of  the  same  dass,  is  not 
necessarily  fraudulent.  Preferences  are  set 
aside  when  made  within  four  months,  with  a 
view  to  obtaining  an  equal  distribution  of  the 
estate,  and  in  such  cases  it  is  only  essential  to 
show  a  transfer  by  an  insolvent  debtor  to  one 
who  himself  or  by  his  agent  knew  of  the  inten- 
tion to  create  a  preference.  In  construing  the 
Bankruptcy  Act  tills  distinction  must  be  kept 
constantly  in  mind.  As  was  said  in  Githens 
V.  Shiffler,  112  Fed.  505:  'An  attempt  fO  pre- 
fer is  not  to  be  confounded  with  an  attempt 
to  defraud,  nor  a  preferential  transfer  with  a 
fraudulent  one.'  In  Re  Maher,  144  Fed.  503-- 
506,  it  was  well  said  by  the  District  Court  of 
Massachusetts: 

"  'In  a  preferential  transfer  the  fraud  is  con- 
structive or  technical,  consisting  In  the  infrac- 
tion of  that  rule  of  equal  distribution  among 
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all  creditors  which  it  is  the  policy  of  the  law 
to  enforce  when  all  cannot  be  fully  paid.  In 
a  fraudulent  transfer  thfi  fraud  is  actual— the 
bankrupt  has  secured  an  advantage  for  himself 
out  of  what  in  law  should  belong  to  his  cred- 
itors, and  not  to  him.' 

"Is  the  conveyance  voidable  under  subdivision 
'e/  §  67?  Under  the  terms  of  that  subdivision 
a  fraudulent  conveyance  is  made  void  as  to 
creditors,  except  as  to  grantees  in  good  faith 
and  for  a  present  fair  consideration.  The  pro- 
vision saving  conveyances  to  purchasers  in 
good  faith  and  for  a  present  fair  consideration 
prevents  such  conveyances  from  being  declared 
void  by  the  act,  although  they  have  been  made 
by  the  bankrupt  with  the  intent  on  his  part  to 
hinder,  delay,  or  defraud  his  creditors.  But 
the  act  does  not  dispense  with  the  necessity 
of  showing,  to  avoid  a  conveyance  or  transfer 
under  section  67e,  that  the  bankrupt  had  the 
actual  intent  to  hinder,  delay,  or  defraud  cred- 
itors. What  is  meftnt  when  it  is  required  that 
such  conveyances,  in  order  to  be  set  aside,  shall 
be  made  with  the  intent  on  the  bankrupt's  part 
to  hinder,  delay,  or  defraud  creditors?  This 
form  of  expression  is  familiar  to  the  law  of 
fraudulent  conveyances,  and  was  used  at  the 
common  law,  and  in  the  Statute  of  Elizabeth, 
and  has  always  been  held  to  require,  in  order 
to  invalidate  a  conveyance,  that  there  shall 
be  actual  fraud;  and  it  makes  no  difference 
that  the  conveyance  was  made  upon  a  valuable 
consideration,  if  made  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  creditors.  The 
question  of  fraud  depends  upon  the  motive. 
Kerr,  Fraud  and  Mistake,  196,  201.  The  mere 
fact  that  one  creditor  was  preferred  over  an- 
other, or  that  the  conveyance  might  have  the 
effect  to  secure  one  creditor  and  deprive  others 
of  the  means  of  obtaining  payment,  was  not 
sufficient  to  avoid  a  conveyance;  but  it  was  uni- 
formly recognized  that,  acting  in  good  faith, 
a  debtor  might  thus  prefer  one  or  more  cred- 
itors. Stewart  y.  Dunham,  115  U.  S.  61,  20  L. 
Ed.  329,  5  Sup.  Ct.  Rep.  1163;  Huntley  ▼. 
Kingman  &  Co.,  152  U.  S.  527,  38  L.  Ed.  540, 
14  Sup.  Ct.  Rep.  688. 

**We  are  of  opinion  that  Congress,  in  enact- 
ing 67e.  and  using  the  terms  *to  hinder,  dpi  ay 
or  defraud  creditors,'  intended  to  adopt  them 
in  their  well-known  meaning  as  being  aimed 
at  conveyances  intended  to  defraud.  In  sec- 
tion 60  merely  preferential  transfers  are  de- 
fined, and  the  terms  on  which  they  may  be  set 
aside  are  provided;  in  67e,  transfers  fraudulent 
under  the  well-recoi^nized  principles  of  the  com- 
mon law  and  the  Statute  of  Elizabeth  are  in- 
validated. The  same  terms  are  used  in  sec- 
tion 3,  subd.  1,  in  which  it  is  made  an  act  of 
bankruptcy  to  transfer  property  with  intent  to 
hinder,  delay,  or  defraud  creditors.  Such  trans- 
fers have  been  held  to  be  only  those  which 
are  actually  fraudulent.  It  was  so  held  in 
Lansing  Boiler  &  Engine  Works  v.  Ryerson. 
63  0.  C.  A.  253,  128  Fed.  701.  Considering 
the  language,  which  is  identical  with  that  in  sec- 
tion 67e,  the  Circuit  Court  of  Appeals,  speak- 
ing through  Judge  Sevems,  said: 

"  'The  language  of  subsection  1  of  section  3 
is  the  familiar  language  of  statutes  against  con- 
veyances fraudulent  as  against  creditors,  and 
we  think  there  can  be  no  doubt  that  Congress 
intended  the  words  employed  should  have  the 


same  construction  and  effect  as  have  for  a 
long  period  of  time  been  attributed  to  those 
words.  Githens  ▼.  Shiffler  (D.  C.)  112  Fed. 
505.  And,  so  construed,  the  test  of  the  convey- 
ances intended  by  subsection  1  of  section  3 
is  that  of  the  bona  fides  of  the  transfer.  Love- 
land.  Bankr.  (2d  Ed.)  §  51.  For  it  is  the  well- 
settled  law  that  a  conveyance  made  in  good 
faith,  whether  for  an  antecedent  or  present 
consideration,  is  not  forbidden  by  such  statutes, 
notwithstanding  the  effect  may  be  that  it  hin- 
ders or  delays  creditors  by  removing  from  their 
reach  assets  of  the  debtor.' 

"And  to  the  same  effect  is  the  decision  of  the 
Circuit  Court  of  Appeals  of  the  Second  Cir- 
cuit in  Re  Bloch,  74  C.  C.  A.  250,  142  Fed. 
676,  in  which  that  court  had  occasion  to  con- 
sider the  meaning  of  section  67e  as  applicable 
to  57g  of  the  act,  as  amended  1903,  requiring 
the-  surrender  of  preferences  voidable  under 
section  60,  subd.  'b,'  or  of  fraudulent  convey- 
ances voidable  under  section  67e,  in  order  to 
make  proof  of  a  claim,  and,  in  considering  sec- 
tion 67e,  Judge  Townsend,  speaking  for  the 
court,  said: 

**  'We  think  Congress  must  be  presumed  to 
have  intended  by  the  introduction  of  section  67e 
to  require  a  surrender  only  of  such  transfers 
as  would  have  been  fraudulent  at  common  law. 
or  would  constitute  an  act  of  bankruptcy  under 
section  3  of  the  act.  In  Githens  v.  Shiffler,  su- 
pra, the  bankrupt  used  the  proceeds  of  a  sale 
of  property  to  prefer  certain  creditors.  The 
court,  upon  a  review  of  the  authorities,  held 
that  section  8  applied  only  to  those  transfers 
which,  according  to  the  established  course  of 
authority,  constituted  a  fraudulent  transfer  at 
the  time  of  the  passage  of  the  Bankruptcy  Act. 
and  held  that  a  mere  preferential  transfer,  as 
distinguished  from  a  fraudulent  one,  was  not  an 
act  in  bankruptcy  under  said  section  3. 

**  *The  question  as  to  whether  a  transfer  is 
made  with  intent  to  hinder,  delay,  or  defraud 
depends  upon  whether  the  act  done  is  a  bona 
fide  transaction.  Loveland,  Bankr.  391;  Cado- 
gan  V.  Kennett,  2  Cowp.  435;  Lansing  Boiler  & 
Engine  Works  ▼.  Ryerson,  supra.  An  intent 
to  defraud  is  the  test  of  the  right  to  avoid  a 
transfer  under  section  67e.' 

*'In  dealing  with  this  question  this  court  saidL 
in  Thompson  v.  Fairbanks,  196  U.  S.  516,  49 
L.  Ed.  577,  25  Sup.  Ct.  Rep.  306: 

**  There  is  no  finding  that,  in  parting  with  the 
possession  of  the  property,  the  mortgagor  had 
any  purpose  of  hindering,  delaying,  or  defraud- 
ing his  creditors  or  any  of  them.  Without  a 
finding  to  the  effect  that  there  was  an  intent 
to  defraud  there  was  no  invalid  transfer  of  the 
property  within  the  provisions  of  section  67e 
of  the  Bankruptcy  Law.' 

"That  it  is  essential  to  show  actnal  fraud 
in  order  to  invalidate  conveyances  under  sec- 
tion 67e  is  the  view  of  the  text-writers  upon 
this  subject.  Loveland,  Bankr.  (3d  Ed.)  476; 
Collier,  Bankr.  (6th  Ed.)  562;  1  Remington, 
Bankr.  |  1498." 

It  is  true  the  Coder  Case  was  decided  up* 
on  the  finding  of  facts  by  the  court  beloTv. 
The  opinion  more  than  once,  in  parts  not 
quoted,  alludes  to  that  sitnation.  And  that 
finding  of  facts  certified  that  the  bankrupt 
did  not  make  the  transfer  in  question  *'wit]x 
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any  intent  or  purpose  on  his  part  to  hinder, 
delay,  or  defraud  his  creditors,  or  any  of 
them."  But,  if  the  Supreme  Oourt  In  the 
Coder  Case  had  had  a  case  before  it  In  which 
that  actual  intent  existed  at  the  time  the 
transfer  was  made  (the  conveyance  not  hav^ 
ing  been  made  for  a  present  consideration), 
there  can  be  no  doubt  that  the  court  would 
have  held  that  the  transfer  was  void  under 
section  67e  of  the  Bankruptcy  Act  But  this 
does  not  in  any  way  impair  the  fact  that 
the  holding  of  the  Supreme  Court  is  precise- 
ly what  we  have  set  forth  above  as  our  un- 
derstanding of  the  holding  of  our  own  court 
in  the  Webb  Cftse. 

And  while,  of  course,  the  fact  that  an  in- 
solvent debtor  has,  by  the  conveyance  or 
transfer  in  question,  made  a  preference 
among  his  creditors,  is  a  circumstance  which, 
along  with  all  the  other  circumstances  in 
the  case,  will  be  taken  into  consideration  In 
determining  whether  there  was  an  actual 
intent  to  defraud  creditors,  our  finding  of 
facts,  above  set  forth,  is  to  the  effect  that  In 
the  case  before  us  the  superadded  fact  of  the 
existence  of  an  actual  intent  on  the  part  of 
the  grantor  to  defraud  his  creditors  was  ab- 
sent. So  that  we  have  before  us  precisely 
the  case  which  was  before  the  Supreme  Court 
in  the  Coder  Case,  that  Is,  one  in  which  the 
facts  are  that  the  insolvent  grantor,  know- 
ing himself  at  the  time  to  be  insolvent^  made 
the  transfer  in  question  with  the  sole  Intent 
and  purpose  to  prefer  certain  bona  fide  debts 
to  the  exclusion  of  the  debts  of  other  credi- 
tors. Hence  the  conclusion  necessarily  fol- 
lows that  the  case  before  us  does  not  fall 
within  the  operation  of  section  67e  afore- 
said. 

And  it  is  not  even  contended  before  us  that 
the  grantees  were  affected  with  the  construc- 
tive knowledge  mentioned  in  section  60b 
aforesaid,  so  as  to  bring  the  case  within  the 
condemnation  of  that  section. 

It  is  true  that  in  Dean  v.  Davis,  242  U.  S. 
438,  at  page  444,  37  Sup.  Ct  130,  at  page 
131,  61  L.  Ed.  419,  at  page  444,  which  is  cited 
and  relied  on  by  appellee,  in  the  opinion  of 
the  Supreme  Court,  delivered  by  Mr.  Jus- 
tice Brandels,  this  is  said : 

''A  transfer,  the  intent  (or  obvionsly  neces- 
sary effect)  of  which  is  to  deprive  creditors 
of  the  benefits  sought  to  be  secured  by  the 
Bankruptcy  Act  'hinders,  delays  or  defrauds 
creditors,'  within  the  meaning  of  section  67e. 
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business  and  bankruptcy  would  result  from 
the  giving  and  recording  of  such  a  mortgage; 
that  is  to  say  he  must  have  made  the  trans- 
fer in  actual  contemplation  of  bankruptcy. 
And,  although  this  was  true,  the  court  does 
not  even  then  hold  that  such  facts  per  se 
show  that  the  case  comes  within  section  67e 
aforesaid;  but,  immediately  following  the 
quotation  next  above,  the  opinion  proceeds 
as  follows: 

'*yan  Iderstein  v.  National  Discount  Co.,  227 
U.  S.  576.  582.  57  L.  Bd.  652.  654,  33  Sup.  Ct 
Rep.  343,  points  out  the  distinctioD  between 
the  intent  to  prefer  and  the  intent  to  defraud. 
*  *  *  Making  a  mortgage  to  secure  an  ad- 
vance with  which  the  insolvent  debtor  intends 
to  pay  a  pre-existing  debt  does  not  necessarily 
imply  an  intent  to  hinder,  delay  or  defraud 
creditors.    •    •    •  •• 

On  the  other  hand : 

''The  fact  that  the  money  advanced  is  actually 
used  to  pay  a  debt  does  not  necessarily  estab- 
lish good  faith.  It  is  a  question  of  fact  in 
each  case  what  the  intent  was  with  which  the 
loan  was  sought  and  made.** 

All  of  which  is  in  entire  accord  with  the 
Coder  Case. 

This  Is  made  still  plainer  by  reference  to 
the  case  of  Van  Iderstine  v.  National  Dis- 
count Co.,  227  U.  S.  575»  33  Sup.  Ct  343,  57 
li.  Ed.  652.  The  Supreme  Court  afSrmed  the 
Circuit  Ck>urt  of  Appeals  in  that  case.  In  the 
opinion  of  the  Circuit  Court  of  Appeals,  re- 
ported in  23  Am.  Bankr.  R.  345,  174  Fed. 
518,  98  C.  C.  A.  300,  this  is  said : 

''There  Is  a  marked  distinction  between  a 
preferential  payment  and  a  fraudulent  convey- 
ance. Every  preferential  payment  mast  to 
some  extent  hinder  and  delay  creditors,  but  it 
is  not  necessarily  a  frandnlent  conveyance.' 


»f 


But  the  court  is  there  referring  to  the  ob- 
viously necessary  effect  which  the  debtor  ac- 
tually had  in  mind,  or  in  contemplation,  at 
the  time  of  the  transfer.  In  that  case  the 
facta  were,  as  stated  in  the  opinion  of  the 
court,  that  the  debtor  not  only  knew  that  he 
was  insolvent  and  that  he  was  making  a  pref- 
erential payment,  but  that  he  made  such 
preferential  payment  to  avoid  a  threatened 
criminal  prosecution,  and  the  court  said  that 
he  must  have  known  that  suspension  of  his 


>» 


The  Coder  Case  is  here  referred  to  and 
quoted  from.  The  opinion  then  continues  as 
follows : 

"A  preferential  payment  may  be  constructive- 
ly fraudulent  but  it  is  not  in  and  of  itself  a 
fraudulent  conveyance.  It  can  only  become  the 
latter  in  the  unusual  case  where  actual  fraud 
in  addition  to  the  preference  is  established. 
Thus  a  secret  trust  in  favor  of  a  person  mak- 
ing such  payments  might  turn  a  mere  preference 
into  a  fraudulent  conveyance.  But  there  is  no 
proof  in  this  case  of  any  intent  to  hinder  or 
defraud  creditors  more  than  the  preferential 
payments  in  themselves  would  have  hindered 
them." 

In  the  opinion  of  the  Supreme  Court  in 
the  case  last  cited  (227  U.  S.  at  page  582,  33 
Sup.  Ct  at  page  345,  57  H  Ed.  at  page  654), 
this  is  said : 

"There  is  no  necessary  connection  between 
the  intent  to  defraud  and  that  to  prefer,  but 
inasmuch  as  one  of  the  common  incidents  of  a 
fraudulent  conveyance  is  the  purpose  on  the 
part  of  the  grantor  to  apply  the  proceeds  in 
such  manner  as  to  prefer  his  family  or  business 
connections,  the  existence  of  such  intent  to  pre- 


684 


lOa  SOUTHEASTERN  BBPOBTEB 


(Va. 


Cer  is  an  important  matter  to  be  considered  in 
determining  whether  there  wats  also  one  to  de- 
fraud. But  the  two  purposes  are  not  of  the 
same  quality,  either  in  conscience  or  in  law, 
and  one  may  exist  without  the  other.  The 
statute  recognizes  the  difference  between  the 
intent  to  defraud  and  the  intent  to  prefer,  and 
also  the  difference  between  a  frandident  and  a 
preferential  conveyance.  One  is  inherently  and 
always  yicious;  the  other  innocent  and  valid, 
except  when  made  In  violation  of  the  express 
provisions  of  a  statute." 

The  decrees  under  review  must  therefore 
be  reversed,  and  we  will  enter  a  decree  dis- 
missing the  bill,  with  costs  to  applicants. 

Reversed  and  dismissed. 


(131  Va.  178) 

JABBOUR  BROS.  v.  HARTSOOK. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

22,  1921.) 

I.  Landlord  and  tenant  e=>29l(l3)  —  Venllct 
for  defendant  held  not  supported  by  evidence. 

Where  the  lease  forbade  subletting  and  pro- 
vided for  termination  for  arrears  in  rent,  but 
defendant  sublet  part  of  the  property  and 
agreed  to  pay  additional  rent  therefor,  undisputp 
ed  evidence  in  an  action  for  unlawful  detainer 
that  the  increased  rent  had  not  been  paid  when 
notice  to  quit  was  served,  which  terminated  the 
lease,  Md  insufficient  to  sustain  a  verdict  for 
defendant. 


2.  Landlord  and  tenant  «s»l08(2)— Tender  of 
overdtte  rent  after  termination  of  lease  inef- 
fectual. 
Where  a  lessor  gave  notice  of  termination 
of  the  lease  for  nonpayment  of  rent,  a  tender 
of  such  rent  after  the  time  fixed  by  the  notice 
for  detivery  of  possession  was  too  late. 

a.  Landlord  and  tenant  ^=s> 1 08 (I)— Contract 
provisions  as  to  termination  of  lease  held  con- 
trolling. 

Where  a  lease  authorized  lessor,  if  the  rent 
was  in  arrears  and  unpaid,  to  terminate  at 
the  expiration  of  10  days  from  time  of  giving 
notice,  neither  the  common-law  rules  as  to  pro- 
cedure to  terminate  a  lease  for  nonpayment 
of  rent  nor  the  statute  on  the  subjeet  had  any 
application. 

Error  to  Law  and  Chancery  Court  of  City 
of  Roanoke. 

Action  by  T.  B.  B.  Hartsook  against  Jab- 
bour  Bros.  A  verdict  for  defendants  was  set 
aside,  judgment  rendered  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

This  ig  an  action  of  unlawftil  detainer  In- 
stituted by  the  defendant  In  error,  Hartsook, 
to  reoover  of  the  i^aintiffs  In  error,  Jabbour 
Bros.,  a  partnership  (composed  of  several 
partners  whose  names  need  not  be  here  stat- 
ed), certain  storerooms  located  in  the  city  of 
Ivoanoke. 


The  several  premises  were  an  demised  by 
Hartsook,  the  lessor,  to  Jabbour  Bro&,  the 
lessees,  by  a  single  lease  in  writing,  bearing 
date  and  executed  November  9,  1918.  The 
lease  contained  the  following  provisions  with 
respect  to  the  use  of  the  premises*  etc,  name- 
ly, that  the  premises  were — 

''to  be  used  for  general  wholesale  merchandise 
and  for  no  other  purpose,  for  the  term  of  (36) 
thirty-six  months,  to  commence  on  the  Ist  day 
of  May,  1919,  at  the  rent  of  *  *  •  $295.00 
per  month,  payable  ia  regular  monthly  pay- 
ments of  $295.00  at  the  office  of  the  agent  of 
the  lessor  in  the  city  of  Roanoke  on  tiie  1st  day 
of  June,  1919,  and  each  successive  month  there- 
after during  the  continuation  of  this  lease.  The 
above  letting  is  upon  the  foUowing  terms  and 
conditions: 

** First  Lessee  will,  without  any  previoos  de- 
mand therefor,  pay  the  specified  rent  at  the 
time,  and  in  the  manner  above  provided.    •    *    * 

"Second.  Lessee  shall  not,  without  the  written 
consent  of  the  lessor  first  indorsed  hereon, 
use  the  said  premises  nor  allow  them  to  be 
used  for  any  purpose  other  than  is  herein  pro- 
vided, nor  assign  this  lease,  nor  underlet  the 
said  premises  or  any  part  thereof  for  the 
whole  or  any  part  of  the  said  term.    ^    *    ^ 

"Seventh.  It  is  further  agreed  that,  if  said 
rent  shall  at  any  time  be  in  arrears  and  unpaid, 
or  if  the  lessees  shall  fail  to  comply  with  any 
of  the  conditions  of  this  lease,  ♦  •  •  lessor 
may  cause  a  notice  to  be  left  on  the  premises 
of  his  intention  to  determine  the  same,  and  at 
the  expiration  of  ten  days  from  the  time  of 
leaving  such  notice  this  lease  shall  absolntely 
determine." 

There  was  a  trial  by  Jury  which  resulted 
in  a  verdict  for  the  defendants,  the  lessees, 
Jabbour  Bros.  This  verdict  the  trial  court 
set  aside  and  entered  judgment  for  the  plain- 
tiff lesstHT,  Hartsook,  and  the  lessees  have  ap- 
pealed. 

The  material  evidence,  conflicts  in  the 
evidence,  and  other  pertinent  matters  are 
as  follows: 

Some  time  prior  to  AprU  22,  1919,  the  said 
lessees  underlet  one  of  the  storerooms,  des- 
ignated in  the  record  as  "the  comer  room 
(Market  Square),"  and  also  alike  designated 
as  ^oom  No.  103  on  Market  Square,"  to  one 
Constantine,  to  be  used  for  a  candy  and  fruit 
store— L  e.,  for  sale  ef  candy  and  fruit, 
among  other  things.  This  subletting  was  in 
fact  for  a  period  of  one  year  to  begin  on 
May  1,  1919.  There  l8  a  conflict  in  the  evi- 
dence aa  to  whether  the  lessor,  Hartsook, 
knew  of  the  length  of  this  subletting  untU 
the  next  February  or  March,  but  there  is 
evidence  tending  to  show  that  he  knew  of 
this  prior  to  or  on  April  22, 1919,  and  we  will 
regard  that  as  a  fbct  in  the  case.  It  is  sm 
uncontroverted  fact  that  the  lessor,  Hart- 
sook, on  or  before  April  22,  1919,  Imew  that 
Jabbour  Bros,  had  sublet  said  comer  store- 
room to  Constantine  and  objected  to  this  sub- 
letting of  such  room,  to  be  used  for  the  sale 


^=9For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbsred  Digests  and  Indexes 


Va.) 


JABBOUR  BROS.  y.  HARTSOOK 
(108  aa.) 


685 


of  candy  and  fruit,  in  an  interview,  oc  Inter- 
views, with  one  of  the  partners  of  Jabbour 
Bros.  On  April  22,  191d,  according  to  Hart- 
Book's  testhnony,  he  went  over  to  see  one  of 
the  partners,  whom  he  mentions,  and  said  to 
him: 

"1  understand  that  yon  have  rented  this 
building  [the  said  comer  storeroom]  to  Mr. 
Constantine.'  And  they  said,  'He  is  a  poor 
fellow,  and  we  haven't  any  goods  to  go  in  tiiere 
yet,  and  I  thought  I  would  let  hhn  go  in  there 
until  we  got  some  goods  to  go  in  there/  And  I 
■aid,  That  is  not  in  accordance  with  our  con- 
tract, and  I  insist  on  your  not  putting  him  in.' 
And  I  went  back  and  wrote  a  letter  and  said 
that,  *If  you  do  put  him  in  there  I  am  going  to 
charge  you  additional  rent'" 

This  letter  was  as  follows: 

"Hartsook  ft  Cleaton* 

''Real  Bstate— Rental  Agents 

"Roanoke,  Va.,  April  22,  1919. 
"Jabbour  Bros.,  Market  Square,  City— Dear 
Sirs:  This  is  to  notify  you  that  in  subrent- 
ing the  comer  room  (Market  Square)  for  candy 
and  fruit  store  is  not  in  accordance  with  our 
contract,  as  it  was  distinctly  agreed  upon  to  use 
same  for  merchandise  in  dry  goods  line  only 
and  I  told  Mr.  Jibran  (Jabboor)  that  I  under- 
stood the  party  on  the  comer  had  rented  same 
and  that  it  was  unsatisfactory  to  do  so,  and 
by  so  doing  I  will  demand  an  additional  rent 
of  $12.50  per  month  while  he  remains  a  ten- 
ant, so  you  will  have  to  charge  the  new  tenant 
the  advance. 

"This  will  be  yosor  sufficient  notice  to  that 
effect 

"Yours  very  truly, 

"Hartsook  &  Cleaton, 
"By  T.  B.  B.  Hartsook,*' 

The  testimony  of  and  for  the  lessor,  Hart- 
sook, is  silent  as  to  whether  Jabbonr  Bros., 
on  or  after  the  receipt  of  this  letter,  con- 
sented to  its  stipulation  for  and  agreed  to 
pay  the  extra  rent  of  $12.60  per  month  there- 
by demanded.  Such  testimony  is  to  the  ef- 
fect that  Jabbour  Bros,  never  actually  paid 
or  offered  actaal  payment  of  this  extra  rent 
until  the  tender  of  their  cheds,  dated  April 
8,  1920,  which  included  this  accrued  extra 
rent  to  April,  1920,  which  tender  was  made 
on  April  8,  1920,  as  is  hereinafter  farther 
mentioned. 

The  testimony  of  one  of  the  Jabboor  Bros, 
as  to  what  occurred  on  the  last-named  sub- 
ject when  they  received  the  letter  of  April 
22,  1919,  Is,  so  far  as  in  point,  as  follows: 

''Mr.  Hartsook  brought  this  letter  and  says, 
"Being  as  you  all  are  going  to  rent  to  this  man, 
'we  must  have  $12.50  more  for  this  store.' 
*  ^  *  I  told  Mr.  Hartsook  it  would  be  all 
ri^t.    •    •    ••• 

Following  this,  Constantine  took  possession 
ot  said  comer  storeroom  and  entered  upon 
Ills  subtenancy  on  May  1, 1919. 

There  is  other  testimony  at  this  witness  in 


the  record  to  the  effect  that  his  concern  had 
a  large  expense  in  putting  the  comer  store 
in  condition  for  use,  and  that  subsequently 
they  did  not  pay  the  extra  rent  because  they 
were  asking  Mr.  Hartsook  not  to  insist  pn 
it  because  of  the  said  expense  they  had  been 
put  to  and  because  they  had  been  really  try- 
ing to  meet  Mr.  Hartsoc^'s  wishes  and  get 
Constantine  to  vacate  the  store  and  hoped  to 
do  so,  but  failed,  and  that  when  Mr.  Hart- 
sook rendered  a  biU  in  December,  1919,  for 
the  extra  rent  then  accrued  the  witness  *'as- 
sured  him  if  that  was  the  only  penalty  we 
would  be  willing  to  pay  it,"  but  did  not  in 
fact  then  or  afterwards  pay  it,  as  they  were 
taking  all  the  time  they  could  get  <m  it  and 
hoped  to  get  Hartsook  to  waive  his  demand 
for  it  up  to  the  time  of  their  receipt  of  the 
notice  to  vacate,  presently  to  be  mentioned. 

The  $295  monthly  rent  stipplated  for  in 
the  original  lease  was  pr<nnptly  paid  each 
month  by  the  lessees  and  accepted  by  the 
lessor  up  to  and  including  the  month  of 
March,  1920. 

On  the  side  at  the  lessor,  Hartsook,  the 
testimony  is  to  the  effect  that  he  did  not 
intend  to  insist  on  the  payment  of  the  ex- 
tra rent  for  which  he  stipulated  in  the  letter 
of  April  22,  1919,  and  which  the  testlmcxiy 
for  Jabbour  Bros,  shows  they  agreed  to  pay, 
if  Jabbour  Bro&  had  gotten  Constantine  to 
vacate  the  comer  room  aforesaid  within  a 
short  time,  and  that  they  kept  leading  him 
along  by  fair  promises  as  to  getting  Con- 
stantine out  and  hard  luck  talk  from  time  to 
time  until  December  20,  1919,  when  he  wrote 
them  the  letter,  which  so  far  as  material,  is 
as  follows: 

''Hartsook  ft  Cleaton 
"Beal  Estate  and  Rental  Agents 

•TRoanoke,  Va.,  Dec.  20, 1919. 
"107  T«rry  Building. 

"Jabbour  Bros.  Market  Square,  Roanoke, 
Va.— Dear  Sirs:  We  herewith  submit  a  bili  for 
extra  rents  of  $75.00  to  December  1,  1919,  on 
corner  room  now  occupied  by  George  Constan- 
tine, confectioner. 

"Bfy  notice  of  April  22d  notilled  yon  that  the 
subrenting  of  same  to  this  tenant  was  not  in 
accordance  with  the  terms  of  your  contract, 
which  was  to  be  used  for  dry  goods  business. 
I  agreed  to  allow  you  $12JS0  on  account  of 
cleaning  up  Koontz  &  Feather's  room.  I  must 
insist  on  your  complying  with  our  contract  on 
the  building  in  regard  to  kind  of  business. 

"four  further  subrenting  No.  107  Market 
Square  for  wholesale  fruit  and  produce,  wMch 
we  have  repeatedly  demanded  be  removed,  and 
you  have  failed  to  comply,  so  we  must  insist 
upon  the  change  of  business  in  accordance  as 
per  contract  and  in  violation  of  same  will  de- 
mand $12.50  per  month  rent  on  same  as  a  pen- 
alty. 

"Respectfully,     Ebirtsook  &  Cleaton, 

**By  T.  B.  B.  Hartsook." 

(It  will  be  noted  that  this  letter  refers  to 
another  subletting  besides  that  to  C<mstan- 
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tine  of  another  storeroom  covered  by  the 
lease,  but,  as  this  is  not  material  to  the  de- 
cision of  the  case,  details  of  such  alleged  sub- 
renting are  omitted.) 

Still  the  accrued  and  past  due  e:ctra  rent 
was  not  paid,  and  the  matter  dragged  along, 
Constantine  Btill  remaining  in  the  comer 
room,  and  Jabbour  Bros,  continued  promis- 
ing Hartsook  to  do  all  they  could  to  get  him 
out  as  so9n  as  they  could,  when,  on  March 
28,  1010,  the  following  notice  from  the  lessor 
was  delivered  to  the  lessees,  to  wit: 

''Boanoke,  Va.,  March  22,  1020. 

'To  Jibran  J.  Jabbour,  Baffiey  J.  Jabbour  and 
Abraham  J.  Jabbour,  Trading  as  Jabbour  Bros., 
Market  Square  and  Nelson  Street,  Boanoke, 
Va.— Gentlemen:  By  the  terms  of  my  lease 
with  you,  dated  November  0,  1018,  covering 
storerooms  on  Market  Square,  Nos.  108,  105, 
107,  and  on  Nelson  street,  Nos.  210  and  212, 
No.  210  Nelson  street  being  the  room  on  the 
second  floor  above  212  and  214  Nelson  street, 
it  is  provided  that  you  as  lessee  shall  not,  with- 
out my  written  consent,  use  the  premises  nor 
allow  them  to  be  used  for  any  purpose  other 
than  as  provided  in  said  lease,  nor  assign  or 
underlet  the  premises  or  any  part  thereof  for 
the  whole  or  any  part  of  the  term. 

''You  have  repeatedly  violated  these  conditions 
and  terms  of  the  lease  against  subletting,  and 
on  that  account  I  have  elected  to  terminate  said 
lease  on  Saturday,  April  8d,  and  hereby  demand 
that  you  vacate  said  lease  premises  on  Satur- 
day, April  3d,  and  give  me  possession  of  same 
that  day. 

"In  my  letters  of  April  22, 1010,  and  Decem- 
ber 20,  1010,  I  protested  against  the  use  of  the 
comer  room  on  Market  Square  by  George  Con- 
stantine in  his  confectionery  business,  and  I 
also  objected  to  the  subrenting  of  No.  107  Mar- 
ket Square  to  the  Wholesale  Fruit  &  Produce 
Company,  and  told  you  that,  if  you  permitted 
these  subtenants  which  I  objected  to,  you  would 
have  to  pay  $12.50  additional  per  month  on 
each  of  them.  As  you  have  not  paid  the  ad- 
ditional sum  of  $12.50  per  month,  and  refused 
to  do  so,  and  have  insisted  on  violating  the 
terms  of  the  lease  by  allowing  these  subtenants 
to  remain,  I  have  also  elected  to  terminate  this 
lease,  because  of  your  failure  to  pay  this  addi- 
tional rent,  and  hereby  notify  you  that  I  have 
terminated  the  lease,  and  demand  possession,  as 
aforesaid,  on  April  3.  1020. 

"Very  truly  yours,       T.  B.  B.  Hartsook." 

On  April  8,  1020,  Jabbour  Bros,  tendered 
to  the  lessor,  Hartsook,  their  check  for  the 
$12.50  per  month  unpaid  and  extra  rent 
aforesaid,  both  on  the  room  occupied  by 
Constantine  and  No.  107  Market  Square 
aforesaid,  claimed  by  the  lessor  as  aforesaid, 
to  and  including  March,  1020,  but  the  lessor 
then  refused  to  accept  payment  of  such  rent, 
insisting  upon  the  termination  of  the  lease, 
per  his  said  notice  of  March  22,  1020,  de- 
livered to  the  lessees  on  March  23,  1020; 
and  the  lessor  on  April  14,  1020,  Instituted 
thfs  action. 

Other  matters  are  referred  to  in  the  opin- 
ion of  the  court 


A.  B.  Hunt,  of  Boanoke,  for  plaintiffs  In 
error. 

Woods,  Chltwood,  Coze  &  Bogers,  and 
Jackson  &  Henson,  all  of  Boanoke,  for  de- 
fendant in  error. 

SIMS,  J.,  after  making  the  fwegoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

There  are  several  assignments  of  error  by 
the  lessees,  the  plaintiffs  in  error,  complain- 
ing of  the  action  of  the  trial  court  in  giving 
and  refusing  instructions;  but,  as  the  verdict 
of  the  Jury  was  in  favor  of  the  lessees  to 
the  full  extent  of  their  claim,  if  there  was 
error  in  such  action  of  the  court,  it  win 
not  be  considered  by  us,  as  it  was  manifestly 
harmless  error  so  far  as  the  lessees  are  con- 
cerned. 

The  sole  remaining  assignment  of  error  is 
that  the  trial  court  erred  in  setting  aside 
the  verdict  of  the  Jury  and  in  entering  Judg- 
ment for  the  lessor,  defendant  in  error,  Hart- 
sook.   This  presents  the  following  question: 

[1]  1.  Was  the  verdict  of  the  Jury  plainly 
wrong  or  without  evidence  to  support  it? 

This  questicm  must  be  answered  in  the 
affirmative. 

[2]  In  view  of  the  fact  that  the  evidence 
in  the  case  shows  that  by  mutual  agi^e^nent 
between  the  lessor  and  the  lessees,  entered 
into  before  the  term  of  the  demise  b^an, 
the  monthly  rent  reserved  was  increased  by 
$12.50  per  month  from  the  beginning  of  the 
term,  that  such  extra  rent  was  "in  arrears 
and  unpaid"  when  the  notice  was  given  on 
March  23,  1020,  so  that  such  notice  termin- 
ated the  tenancy  10  days  thereafter,  to  wit, 
on  April  3,  1020,  in  accordance  with  the 
seventh  clause  of  the  lease,  and  the  tender 
on  April  8,  1020,  of  the  rent  in  arrears,  being 
after  such  termination,  was  too  late  to  pre- 
vent the  termination  which  had  already  oc- 
curred, and  as  there  was  no  conflict  in  the 
evidence  on  those  subjects,  it  seems  plain  to 
us  that  there  was  no  evidence  before  the 
Jury  to  sustain  the  verdict  for  the  lessees, 
and  that  the  verdict  was  plainly  contrary 
to  the  evidence. 

This  being  so,  all  the  other  matters  hi 
controversy  in  the  case  concerning  whether 
under  the  second  clause  of  the  lease  there 
was  a  forfeiture  because  of  the  subletting 
or  a  forfeiture  because  of  the  use  of  the 
premises  for  a  purpose  other  than  for  gen- 
eral wholesale  merchandise  provided  for  in 
the  lease,  or  whether  sudi  forfeitures  were 
waived  by  the  lessor  by  his  acceptance  of 
rent  prior  to  the  giving  of  the  notice  last 
mentioned,  and  other  interesting  questions 
raised  in  connection  with  these  subjects  in 
behalf  of  the  respective  parties  and  the  au- 
thorities cited  and  relied  on  upon  those  ques- 
tions and  subjects,  become  immaterial,  and 
hence  need  not  be  dealt  with  in  this  opinion. 

[3]  The  seventh  clause  of  the  lease  pro- 
vides that,  if  the  rent  shall  **at  any  time 
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be  in  arrears  and  unpaid/'  tbe  lessor  may 
terminate  the  lease  at  the  expiration  of  10 
days  from  the  time  of  giving  the  notice,  such 
as  was  given  as  aforesaid.  Hence  nei- 
ther the  common-law  rules  on  the  subject  of 
what  a  landlord  must  do  to  terminate  a 
lease  because  of  nonpayment  of  rent  nor  the 
statute  in  Virginia  on  the  subject  have  any 
application.  The  subject  is  governed  and 
controlled  in  the  case  in  Judgment  by  the  ex- 
press contract  of  the  parties  and  by  the  ac- 
tion of  the  lessor  in  accordance  therewith. 

We  are  therefore  of  opinion  that  there  was 
no  error  in  the  action  of  the  trial  court  in 
setting  aside  the  verdict  of  the  Jury  and  in 
entering  Judgment  for  the  lessor. 

The  Judgment  under  review  will  be  af- 
firmed. 

BUBKS,  J.,  absent. 


(131  Va.  275) 

POWERS  et  al.  v.  HOWARD  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

22,  1921.) 

1 .  Equity  ^=s9446— Bili  of  review  lies  aa  to  error 
of  law  apparent  on  the  reoord. 

A  bill  of  review  does  not  lie  to  review  er- 
rors in  tlie  determination  of  facts,  but  if  error 
of  law  be  apparent  from  an  inspection  of  the 
record  in  a  cause,  and  a  final  decree  has  been 
entered,  a  proper  case  is  prima  fade  presented. 

2.  Equity  ^=s>446— Admission  of  deposition  of 
inoompetent  wftnees  held  apparent  on  record. 

A  bill  of  review  will  lie  as  to  error  in  admit- 
ting the  deposition  of  an  incompetent  witness, 
where  the  decree  expressly  mentioned  the  depo- 
sition and  the  exception  thereto;  such  matter 
thus  appearing  upon  the  record. 

3.  Witnesses  ^=>  1 46— Husband  of  party  to  ac- 
tion held  Incompetent. 

In  a  suit  by  an  adminstrator  to  enforce  liens 
against  a  husband  and  wife,  the  husband  was 
incompetent  to  testify  as  to  whether  the  wife 
was  liable  as  surety  only,  in  view  of  Code  1904, 
$  3346a,  making  the  consort  of  a  party  to  such 
a  proceeding  an  incompetent  witness. 

4.  Equity  ^=>460— Bill  of  review  should  specify 
errors  relied  on. 

A  bill  of  review  ought  to  specify  with  some 
degree  of  accuracy  and  definiteness  the  errors 
relied  on. 

5.  Appeal  and  error  ^=»I72(I)  —  Matters  not 
mentioned  in  hill  of  review  not  considered. 

On  appeal  from  the  dismissal  of  a  bill  of 
review,  an  assignment  of  error  as  to  a  matter 
not  mentioned  in  the  bill  will  not  be  considered. 

6.  Equity  «=a464— No  reliel  on  hill  of  review 
unless  errors  clear. 

Where  on  bill  of  review,  if  the  decree  com- 
plained of  should  be  reversed  the  parties  could 
not  be  put  in  statu  quo,  the  court  will  not  grant 
relief  unless  the  errors  complained  of  are  clear 


and  have  been   specifically   excepted  to  and 
pointed  out  in  the  original  proceedings. 

7.  Equity  ^=»445— Infants  may  Impeach  decree 
only  on  same  ground  as  adults. 
While  Code  1919,  {  6316  (Code  1904,  | 
3335),  extends  the  time  within  which  infants 
may  file  a  bill  of  review,  it  does  not  authorize 
them  to  attack  decrees  upon  any  grounds  ex- 
cept those  which  would  be  available  to  adults. 

Appeal  from  Circuit  Court,  Washington 
County. 

Bill  of  review  by  Marie  Powers  and  an- 
other, by  next  friend,  against  D.  H.  Howard, 
trustee,  and  others.  From  a  decree  dismiss- 
ing the  bill  on  demurrer,  complainants  ap- 
peal.   AflBlrmed. 

Oglesby  &  Burks,  of  Roanoke,  for  appel- 
lants. 

Henry  Roberts,  Fnlkerson  ft  Davis,  Peters, 
Lavinder  ft  Peters,  and  Donald  T.  Stent,  all 
of  Bristol,  for  appellees. 

KELLY,  P.  In  a  lien  creditors'  suit,  styled 
N.  P.  Oglesby,  Adm'r,  v.  M.  F.  Powers  et  aL, 
formerly  pending  in  the  corporation  court  of 
the  city  of  Bristol,  and  finally  disposed  of 
and  dismissed  from  the  docket  of  that  court 
in  April,  1909,  certain  real  estate  thereto- 
fore owned  by  M.  F.  Powers  and  Nora  M. 
Powers,  his  wife,  was  sold  to  satisfy  the  liens 
thereon.  Nora  M.  Powers  was  dead  when 
the  suit  was  brought,  and  her  two  surviving 
children,  Marie  and  Bemice,  both  at  that 
date  under  14  years  of  age,  were  made  par- 
ties defendant,  and  appeared  by  guardian  ad 
litem. 

In  the  summer  of  1918,  Marie  and  Bemice 
Powers,  who  had  not  as  yet  attained  their 
majority,  suing  by  their  next  friend,  filed  a 
bill  of  review,  seeking  to  have  corrected  in 
their  favor  certain  errors  alleged  to  be  ap- 
parent on  the  face  of  the  record.  The  de- 
fendants to  this  bill  of  review,  composed 
chiefiy  of  the  several  purchasers  of  the  prop- 
erty sold  in  the  original  cause,  demurred 
thereto,  and  the  circuit  court  of  Washington 
coimty,  to  which  the  cause  had  been  duly  re- 
moved, entered  a  decree  sustaining  the  de- 
murrer and  dismissing  the  MIL  From  that 
decree  this  appeal  was  taken. 

[1]  The  general  rules  and  principles  by 
which  the  courts  are  to  determine  whether  a 
bill  of  review  will  lie  in  a  given  case  for  er- 
rors apparent  on  the  face  of  the  record  are 
well  settled.  The  law  on  the  subject  is  stat- 
ed by  Mr.  lile  in  his  Equity  Pleading  and 
Practice,  §  142,  as  follows: 

"A  bill  of  review  does  not  lie  to  review  or 
correct  errors  of  judgment  in  the  determination 
of  facts.  If  there  be  error  in  this  particular, 
after  a  final  decree,  it  can  be  corrected  only  by 
an  appellate  court  But  if  error  of  law  be  ap- 
parent from  an  inspection  of  the  record  in  the 
cause,  and  a  final  decree  has  been  entered,  a 
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proper  case  for  a  bin  of  review  is  prima  fade 
presented." 

To  the  same  effect  is  tbe  opinion  by  Judge 
Christian  in  Thomson  v.  Brooke,  76  Va.  160, 
163,  wherein  he  says: 

"It  is  well  settled  that  a  bill  of  review  can 
only  be  brought  upon  two  grounds:  First,  upon 
newly  discovered  evidence;  and,  second,  upon 
errors  of  law  apparent  upon  the  face  of  the 
record.  •  •  •  As  to  errors  of  law,  they 
must  be  such  as  appear  on  the  face  of  the  de- 
crees, orders,  aud  proceedings  in  the  cause, 
arising  on  facts  either  admitted  by  the  plead- 
ings or  stated  as  facts  in  the  decrees.  Such 
errors  of  law,  and  such  only,  may  be  corrected 
by  a  bill  of  review.  But  if  the  errors  complain- 
ed of  be  errors  of  judgment  in  the  determina- 
tion of  facts,  these  can  only  be  corrected  by 
appeal'* 

In  2  Beach  on  Modem  Equity  Procedure, 
§  857,  the  author  says : 

"For  the  purpose  of  examining  all  errors  of 
law,  the  bill,  answers  and  other  proceedings 
are,  in  this  country,  as  much  a  part  of  the  rec- 
ord before  the  court  as  the  decree  itself;  for 
it  is  only  by  a  comparison  with  the  former  that 
the  correctness  of  the  latter  can  be  ascer- 
tained." 

In  1  Hogg's  Equity  Procedure,  |  211,  p.  272, 
it  is  said: 

"The  meaning  of  the  phrase,  'error  apparent 
upon  the  face  of  the  decree,'  is  not  so  restrict- 
ed as  the  words  would  seem  to  imply.  It  em- 
braces all  that  appears  upon  the  face  of  the 
proceedings,  including  whatever  was  embodied 
in  the  issue.  It  really  means  error  of  law,  dis- 
closed by  the  record,  as  contradistinguished 
from  a  n^istaken  conception  of  fact  as  shown 
by  the  evidence  in  the  cause.  To  determine  on 
bill  of  review  whether  or  not  error  of  law  ex- 
ists, the  court  will  examine  the  original  bill, 
the  answer  filed  in  the  cause,  all  orders  and 
decrees  made  and  entered  therein,  the  commis- 
sioner's report  so  far  as  errors  on  the  face 
thereof  are  concerned,  and  all  the  other  pro- 
ceedings, to  ascertain  whether  upon  the  whole 
case  error  of  law  haa  been  committed." 

While  there  are  occasional  expressions  on 
the  subject  in  tbe  decisions  and  the  text- 
books which  might  seem  to  suggest  a  more 
restricted  rule,  the  propositions  asserted  in 
the  last  two  of  the  above  quotations  are  gen- 
erally recognized  and  fully  supported  by  au- 
thority. Gary  v.  Macon,  4  C5all  (8  Va.)  606; 
Wroten  v.  Armat,  31  Grat.  (72  Va.)  228,  260 ; 
Rawlings  v.  Rawlings,  75  Va.  76,  88,  89; 
Pracht  &  CJo.  V.  Lange,  81  Va.  711,  721;  Daln- 
gerfield  v.  Smith,  83  Va.  81,  93,  1  S.  E.  599 ; 
Gills  V.  Gills,  126  Va.  526,  543,  101  S.  £}.  900; 
Bank  v.  Shirley,  26  W.  Va.  563;  Whiting  v. 
Bank,  13  Jtret  6,  10  L.  Eki.  38,  37;  Putnam  v. 
Day,  22  WalL  60»  22  L.  Ed.  764,  765;  Story's 
Eq.  PI.  §  407. 

[2]  The  first  alleged  error  apparent  on  the 
face  of  the  record  is  that  the  court  in  the 
original  proceedings  held  M.  F.  Powers  to 
be  an  incompetent  witness,  on  the  ground 


that  the  previous  death  of  bis  wife,  Nora  M. 
Powers,  rendered  him  incapable  of  testifying. 
Oounsel  for  appellees  contend  that,  even  if 
this  ruling  of  the  court  was  an  error,  and 
material,  it  did  not  "appear  upon  the  face 
of  the  record"  in  such  way  as  to  be  reached 
by  bill  of  review.  We  do  not  take  this  view 
of  the  question.  The  deposition  of  Powers 
was  taken  before  the  conunissioner  appoint- 
ed to  report  on  liens  and  their  priority,  and 
was  excepted  to  on  the  ground  above  indi- 
cated; and  the  commissioner,  without  specif- 
ically passing  upon  the  objection,  but  plainly 
indicating  that  he  gave  no  weight  or  effect 
to  the  deposition,  made  up  his  report,  and 
along  therewith  returned  the  deposition,  re- 
ferring the  objection  to  the  court  for  action. 
The  decree  expressly  mentioned  the  deposi- 
tion and  exception,  and  in  terms  sustained 
the  latter.  This  action  clearly  appears  upon 
the  face  of  the  record,  and  if  it  is  error  and 
material,  it  is  not  a  conclusion  of  fact  de- 
pending upon  the  evidence,  but  is  an  error  of 
law,  whicli  under  the  above  authorities  may 
be  taken  advantage  of  by  bill  of  review. 

[8]  Upon  tbe  merits  of  the  question,  how- 
ever, we  are  of  opinion  that  there  was  no  er- 
ror in  the  ruling  of  the  court  as  to  the  com- 
petency of  M.  F.  Powers  as  a  witness.    The 
material  facts  in  this  connection  are  as  fol- 
lows :    Among  the  liens  sought  to  be  oif orced 
in  the  original  suit  were  two  deeds  of  trust 
and  three  judgments  in  respect  to  which  it  ap- 
peared from  the  records  that  M.  F.  Powers 
and  Nora  Powers,  his  wife,  were  jointly  lia- 
ble as  principal  debtors.    The  purpose  of  the 
Powers  deposition  was  to  prove  that  as  to 
these  deeds  Mrs.  Powers  was  liable  only  as 
surety  for  her  husbcuid.   Hie  property  of  both 
was  heavily  incumbered,  but  It  is  claimed 
that  a  substantial  part  of  the  real  estate  own- 
ed by  Mrs.  Powers,  mother  of  the  appellants, 
would  not  have  been  reached  and  subjected  to 
sale  if  she  had  been  treated  as  a  surety  of 
instead  of  as  a  principal  wltb  her  husband. 
Assuming  that  this  latter  proposition  would 
have  been    true— namely,    that  the  M.    F. 
Powers  property  would,  if  first  exhausted  in 
satisfaction  of  the  liens  against  him  and  his 
wife,  have  prevented  the  sale  of  a  substantial 
part  of  her  property — ^was  he  a  competent 
witness  to  prove  the  essential  fact  of  her  re- 
lationship  as   his   surety?     We   think  not 
The  entire  discussion  of  this  point  upon  the 
part  of  counsel  for  appellants  is  addressed 
to  the  provisions  of  section  3346,  (dause  2, 
Code  19o4,  upon  the  apparent   assumption 
that  the  court  held  M.  F.  Powers  to  be  an 
incompetent  witness  under  that  section.    In 
answer  to  this  assumed  ground  of  the  deci- 
sion by  the  lower  court,  it  is  argued:     (a) 
That  since  Powers  and  his  wife  were  parties 
of  the  same  part,  or  on  ^e  same  side  of  the 
contract  represented  by  the  deeds  of  trust,  be 
was  not  incompetent  under  the  terms  of  the 
statute;  and  (b)  that  "be  was  not  testitying 
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in  his  own  favor  or  in  favor  of  any  other  per- 
son whose  interest  was  adverse  to  that  of 
the  party  who  was  incapable  of  testifying," 
and  was  therefore  not  within  the  interdiction 
of  the  statute.  The  soundness  of  this  argu- 
ment may  be  conceded,  but  the  court  proba- 
bly based  its  conclusion,  not  upon  section 
3346,  clause  2,  but  upon  section  3346a,  which 
contains  the  following  disqualification: 

''Where  one  of  the  original  parties  to  a  con- 
tract, matter,  or  other  transaction  which  is 
the  subject  of  investigation  is  incapable  of  tes- 
tifying by  reason  of  death,  insanity,  infancy,  or 
other  legal  cause,  and  the  other  party  to  snch 
contract,  matter,  or  transaction  is  made  incom- 
petent to  testify  by  subsection  2  of  section 
3346  of  the  Code  of  Virginia,  then  in  such  case 
the  consort  of  either  party  shall  be  incompe- 
tent to  testify  in  relation  to  such  contract,  mat- 
ter or  transaction,"  etc. 

In  this  case,  as  correctly  stated  in  the  peti- 
tion for  appeal,  and  as  pointed  out  and  in- 
sisted upon  by  counsel  for  appellees,  "the 
parties  to  these  two  contracts  were  M.  F. 
Powers  and  Nora  M.  Powers,  his  wife,  of  the 
one  part,  and  Kirkpatrick  &  Howard,  trus- 
tees, and  H.  O.  Peters,  trustee,  of  the  other 
part."  The  contractual  relationship  of  Mrs. 
Powers  was  the  subject-matter  of  the  in- 
vestigation, so  far  as  the  exception  here  un- 
der consideration  was  concerned.  Nora  M. 
Powers  was  dead  at  the  time  the  deposition 
of  M.  F.  Powers  was  offered  and  objected  to 
on  that  ground.  In  this  situation,  all  three 
of  the  trustees  were  Incompetent  to  testify 
by  virtue  of  the  provisions  of  section  3346, 
clause  2,  and  the  result  was  that  by  the  terms 
of  section  3346a,  just  quoted,  when  Powers 
was  called  on  as  the  consort  of  Nora  M. 
Powers,  deceased,  he  was  clearly  incompe- 
tent as  a  witness. 

[4]  The  second  ground  upon  which  the  bill 
of  review  sought  to  have  the  decree  of  sale 
m  the  original  cause  reversed  was  stated 
thus: 

"It  was  error  to  cancel  the  sale  to  H.  6.  Pet- 
ers of  the  James  W.  Jefferson  property/* 

This  is  the  only  allegation  in  the  bill  with 
reference  to  the  Jefferson  property.  It  is 
probable  that  the  validity  of  this  complaint 
depended  upon  the  competency  of  it  F. 
Powers,  and  that  the  adverse  decision  upon 
that  point  renders  any  further  discussion  of 
this  alleged  error  immaterial,  but  we  need  not 
rest  our  decision  of  the  question  upon  that 
ground.  The  decree  confirming  the  sale  of 
the  various  properties  in  the  original  cause 
contained  this  statement: 

"As  to  the  lot  reported  as  sold  to  H.  G.  Pet- 
ers at  the  purchase  price  of  $305  being  the  J. 
W.  Jefferson  lot,  it  appearing  that  tiie  proceeds 
from  the  sale  of  the  other  property  was  suffi- 
cient to  satisfy  all  liens  in  these  proceedings  re- 
ported prior  to  the  conveyance  by  M.  F.  Pow- 
ers to  J.  W.  Jefferson,  this  sale  to  the  said 
H.  6.  Peters  is  annulled  and  set  aside." 
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It  might  be  possible  to  go  through  the  rec- 
ord in  the  original  cause  and  find  out  all 
about  the  Jefferson  property,  but  it  Is  not 
deemed  necessary  or  proper  to  undertake  this 
task.  A  bill  of  review  ought  to  specify  with 
some  degree  of  accuracy  and  definiteness  the 
errors  relied  upon.  It  nowhere  appears  that 
the  action  of  the  court  in  this  respect  was 
excepted  to,  and  there  is  nothing  so  far  as  we 
observe  upon  the  face  of  the  record  to  show 
that  such  action  was  erroneous.  No  error 
having  been  i)ointed  out  in  the  bill  of  re- 
view, we  dismiss  this  x>oint  from  further 
consideration. 

The  two  alleged  errors  already  discussed 
are  the  only  ones  which  were  directly  alleg- 
ed in  the  bill  of  review.  There  is  a  state- 
ment in  the  bill  "that  the  rents  and  profits 
of  the  real  estate  of  Nora  M.  Powers  was 
ample  to  pay  within  five  years*'  the  amount, 
if  any,  for  which  she  was  liable.  And,  while 
there  is  no  direct  charge  to  that  effect,  it  is 
possible  to  interpret  the  reference  to  the 
rents  and  profits  as  an  allegation  that  the 
court  ought  to  have  had  an  account  taken  and 
a  report  made  thereon,  and  that  Its  failure  to 
do  so  was  error.  As  a  matter  of  fact,  how- 
ever, there  was  a  report  as  to  the  rental 
value  of  all  the  properties  in  the  original 
suit,  and  the  point  here  made  was  not  rais- 
ed there  at  all.  Its  efficacy,  in  any  event, 
depends  upon  the  deposition  of  Powers,  which 
we  have  held  was  properly  excluded. 

[5]  It  is  claimed  in  the  petition  for  appeal 
that  the  court  erred  in  the  original  case  in 
not  selling  certain  property,  of  the  estimat- 
ed value  of  $250,  referred  to  as  the  James 
0.  Powers  property.  As  this  matter  is  not 
even  mentioned  in  the  bill  of  review,  the  as- 
signment of  error  based  thereon  is  not  good, 
and  we  need  not  consider  it  further. 

It  is  also  said  in  the  petition  for  appeal 
that  the  court  erred  in  the  original  cause  In 
allowing  5  per  cent  commission  to  the  com- 
missioner, or  trustee,  who  sold  the  prop- 
erty, but,  like  the  matter  referred  to  in  the 
last  paragraph,  this  error  was  not  in  any 
way  adverted  to  in  the  bill  of  review,  and 
must  be  disregarded  here. 

[6]  The  numerous  properties  involved  in 
this  case  were  sold  to  sundry  purchasers  in 
February,  1009,  for  a  total  price  of  $14,885, 
the  money  was  all  paid  in  cash,  and  the  sales 
to  the  various  purchasers  confirmed  in  April, 
1909.  Since  that  time  there  have  been  va- 
rious changes  in  the  ownership.  It  Is  prac- 
tically certain  that  if  the  decree  complained 
of  should  be  reversed,  the  court  could  not  put 
the  other  parties  in  statu  quo.  Under  these 
circumstances  the  courts  are  properly  reluc- 
tant to  undertake  to  grant  relief  unless  the 
errors  complained  of  are  clear  and  have  been 
specifically  excepted  to  and  pointed  out  in  the 
original  proceedings.  Phipps  v.  Wise  Hotel 
Co.,  116  Va.  739,  82  S.  B.  681. 

[7]  It  is  true  that  the  appellants  are  in- 
fants, but  as  a  general  rule  in  cases  like 
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this  they  can  only  Impeach  the  decrees  com- 
plained of  on  grounds  which  would  be  avail- 
able for  that  purpose  to  an  adult.  The  stat- 
ute (section  6316  of  the  Code  of  1919;  sec- 
tion 3335»  Code  1904)  extends  the  time  within 
which  infants  may  file  a  bill  of  review,  but 
it  does  not  authorize  them  to  attack  decrees 
as  a  general  rule  upon  any  grounds  except 
those  which  would  be  available  to  other  par- 
ties. Zirkle  v.  McCue,  26  Grat.  (67  Va.)  617, 
628. 

Upon  the  whole  case,  we  are  of  opinion  that 
the  circuit  court  was  right  in  sustaining  the 
demurrer  to  the  bill  of  review^  and  Its  de- 
cree will  be  affirmed. 

Affirmed. 

BURKS,  J.,  absent 


(131  Va.  126) 

HINES,   DIRECTOR   GENERAL  OF   RAIL- 
ROADS,  V.  GARRETT. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

22,  1921.) 

1.  Appeal  aatf  error  ^=»994(2)— Truth  of  tes- 
timony for  Jury. 

In  action  by  passenger  wrongfully  dis- 
charged beyond  place  of  destination  for  dam- 
ages for  being  raped  while  walking  back,  the 
court,  on  appeal  from  judgment  for  passenger, 
will  not  consider  the  questions  of  the  passen- 
ger's veracity  and  the  truth  of  her  story  as 
to  being  raped,  but  must  treat  the  narrative 
as  true;  the  veracity  and  the  truth  of  her 
story  being  questions  for  the  jury. 

2.  Carriers  «=»276 (3)— Evidence  held  to 
prove  rape  of  passenger  tUsobargsd  beyond 
destination. 

In  action  by  passenger  wrongfully  dis- 
charged beyond  place  of  destination  for  dam- 
ages sustained  in  being  raped  while  walking 
back,  evidence  held  to  sustain  passenger's  story 
as  to  the  assault,  notwithstanding  fidlure  to 
find  assailants. 

3.  Carriers  ^s»247  (4)— Relationship  of  car- 
rier to  passenger  continues  until  passenger 
reaches  destination  or  voluntarily  departs 
at' other  point. 

The  relationship  and  liabflity  of  a  carrier 
to  a  passenger  will  ordinarily  continue  until  the 
passenger  has  reached  his  destination,  but  may 
be  terminated  at  some  other  point  by  the  pas- 
senger's voluntary  departure  from  the  car- 
rier's vehicle. 

4.  Carrlere  ^=s>27 1— Carrier's  duty  In  general 
as  to  passenger  carried  beyond  destination 
stated. 

Generally  carrier  must  stop  train  at  sta- 
tion for  which  a  passenger  holds  a  ticket  and 
must  give  passenger  reasonable  opportunity  to 
disembark  and  must  return  passenger  carried 
beyond  destination  to  the  station  for  which  he 
holds  a  ticket,  but  is  not  required,  in  all  cas- 
es, to  run  the  particular  train  back  to  the 
station;  the  question  of  its  duty  to  so  do  de- 
pending   on    the    circumstances,   including    the 


distance  the  train  has  traveled  before  mistake 
is  discovered. 

5.  Carriers  es>278( I)— Whether  train  carry- 
ing passenger  beyond  destination  shosM 
have  backed  to  station  held  for  Jury. 

In  action  for  being  carried  beyond  destina- 
tion, whether  the  train  should  have  been  back- 
ed to  place  of  destination,  on  discovery  of 
mistake  less  than  a  mile  beyond  the  station, 
notwithstanding  a  railroad  rule  prohibidnK 
movement  against  current  of  traffic  without 
orders  from  superintendent  of  transportation, 
held  for  the  jury. 

6.  Carriers  es>278  ( I )— Whether  passeagor 
carried  beyond  destination  voluntarily  left 
train  held  for  the  Jury. 

In  action  by  18  year  old  passenger  carried 
a  mile  beyond  destination  for  being  raped 
while  walking  back,  whether  she  voluntarily 
left  the  train  and  terminated  the  relationship 
of  carrier  and  passenger  held  for  the  jury. 

7.  Carriers  ^=s>27l— Not  liable  for  rape  of 
passenger  walking  back  after  having  volus- 
tarliy  left  train  beyond  station. 

Eighteen  year  old  passenger,  who  was  an 
intelligent  young  woman,  in  business  for  her- 
self, and  accustomed  to  riding  on  trains,  and 
who  voluntarily  left  train  after  having  been 
carried  one  mile  beyond  her  station,  could  not 
recover  from  the  railroad  damages  sustained 
in  being  raped  while  walking  back  to  station, 
having  voluntarily  terminated  her  relationship 
as  a  passenger  and  having  assumed  the  risk. 

8.  Carriers  ^s>278( I)— Whether  rape  upon 
passenger  walking  hack  to  station  was  prox- 
imately caused  by  wrongful  ejeotlan  held  for 
Jury. 

In  action  against  railroad  by  18  year  old 
passenger  wrongfully  discharged  beyond  her 
station,  requiring  her  to  walk  back  a  distance 
of  one  mile  along  unprotected  route  known  to 
have  been  infested  by  tramps,  hoboes,  and  oth- 
er disreputable  characters,  whether  rape  com- 
mitted on  her  while  walking  back  was  proxi- 
mately caused  by  the  wrongful  ejection  from 
train  held  for  the  jury. 

9.  Carriers  ^E»27i— Bound  to  know  charac- 
ter of  place  at  which  it  wrongfully  discharg- 
es passenger. 

A  carrier,  in  the  discharge  of  the  high  du- 
ty which  it  owes  to  its  passengers,  is  bound 
to  know  the  character  of  the  place  at  which 
it  wrongfully  discharges  them. 

10.  Carriers  ^s»27 1— Passenger  9iB&b^  from 
train  after  having  been  carried  heyond  sta- 
tion did  not  assume  risk  of  walking  back. 

Eighteen  year  old  girl  carried  beyond  her 
station,  who  was,  in  effect,  ejected  from  train, 
having  been  required  to  act  hastily  and  with- 
out reasonable  opportunity  for  deliberation, 
and  who  was  raped  while  walking  back  to  sta- 
tion, did  not  assume  the  risk  of  walking  back. 

li.  Negligence  ^=s>62 (3)— Exposing  to  act  by 
third  person  causing  injury  actionable. 

The  rule  that  no  responsibility  for  a  wrong 
attaches  when  an  independent  act  of  a  third 
person     intervenes     between     the     negligence 
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complained  of  and  the  injury  does  not  apply 
where  the  very  negligence  alleged  consists  of 
exposing  the  injured  party  to  the  act  causing 
the  injury. 

12.  Carriers  ^=:»284(2)— IVIust  protect  passen- 
ger against  anticipated  danger. 

A  carrier  having  reason  to  anticipate  dan- 
ger of  an  assault  on  a  passenger  must  pro- 
tect the  passenger  against  such  danger. 


13.  Appeal    and   error   ^=»II78(6)--Ca8e   re- 
manded for  determination   of  one  question 
only  where  on   all  other  questions   parties 
have  had  a  fair  trial. 
Under   Code   1019,   §   6365,   the   appellate 
court,    in    reversing   judgment   for   failure    to 
submit   issue   to   jury,    will   remand   the  case 
merely   for   determination   of   such   issue   and 
not  for  a  trial  de  novo,  where  the  parties  have 
had  a  fair  trial  upon  all  other  questions. 

Appeal  from  Qrcuit  CJourt,  Fairfax  County, 

Action  by  Julia  Mae  Oarrett  aganist 
Walker  D.  Hines,  Director  General  of  Rail- 
roads. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions. 

Barbour,  Keith,  McCandlish  &  Qamett,  of 
Washington,  D.  C,  for  appellant. 

C.  Vernon  Ford  and  Wilson  M.  Farr,  both 
of  Fairfax,  for  appellee. 

KBIiLT,  P.  The  plaintiff  is  a  young  girl  be- 
tween 18  and  19  years  of  age,  and  the  object 
of  tlie  suit  is  to  hold  the  defendant,  Director 
General  of  Railroads,  liable  in  damages  for 
two  acts  of  rape  upon  her  person,  committed 
hy  two  men  shortly  after  she  had  been,  as 
she  alleges,  negligently  required  to  leave  the 
defendant's  train  in  a  dangerous  and  unpro- 
tected place. 

The  evidence  was  in  some  material  re- 
spects conflicting,  but  substantially  the  follow- 
ing facts  were  either  conclusively  established 
or  supported  by  evidence  which  would  have 
Justified  the  jury  in  accepting  them  as  true: 
The  occurrences  complained  of  transpired  in 
daylight,  but  very  shortly  before  dark,  on  the 
2d  day  of  February,  1919.  The  plaintiff  was 
a  passenger  on  the  defendant's  train  and 
held  a  ticket  from  the  city  of  Washington, 
D.  C,  to  a  station  called  Seminary,  in  Fair- 
fax county.  The  train  failed  to  stop  as  Sem- 
inary, and  thereupon  another  passenger,  one 
W.  L.  Garnett,  who  also  held  a  ticket  for  that 
station,  called  the  attention  of  a  flagman  to 
tiie  fact  that  he  had  bought  a  ticket  for  that 
place  and  wanted  to  get  off.  The  train  was 
tihen  stopped,  and  Garnett  alighted  and  walk- 
ed by  a  near  way  to  his  home.  About  that 
time  the  plaintiff  told  the  conductor  she  had  a 
ticket  to  Seminary,  and  she  was  about  to  get 
oif,  but  he  directed  her  to  wait,  as  he  intend- 
ed to  back  the  train  to  the  station.  This  oc- 
currence took  place  about  seven-tenths  of  a 
naile  beyond  Seminary.  She  did  step  back, 
!>nf  the  train,  instead  of  moving  backward, 
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r  pulled  ahead,  and  she  asked  the  conductor 
what  he  intended  to  do,  saying  she  thought 
he  was  going  back  to  the  station.  He  then 
said  that  he  could  not  go  back  because  he 
was  afraid  he  would  run  into  another  train, 
and  that  she  would  therefore  have  to  go  on 
through  and  be  sent  back  to  Seminary  on 
the  next  train,  or  else  get  off  at  that  point. 
She  testified  that  the  conductor's  manner  was 
very  rough,  and  that  he  seemed  indifferenr 
to  what  happened  to  her ;  and  It  is  fairly  in- 
ferable from  the  evidence  (if  his  testimony 
in  conflict  be  rejected)  that  she  understood 
him  to  mean  that  if  she  did  not  get  off  at 
that  point  he  would  carry  her  on  all  the  way 
through  to  Richmond  before  starting  her  on 
the  return  Journey,  which  would  involve  a 
long  trip  in  the  night  and  much  discomfort 
and  inconvenience.  Thereupon  she  said  to 
him,  "Let  me  off;"  and  he  stopped  the  train 
and  she  left  tlie  car.  About  the  same  time  n 
man  wearing  a  United  States  army  uniform, 
generally  referred  to  in  the  record  as  a  soldier, 
got  off  the  train  on  the  opposite  side.  The 
plaintiff  started  back  in  the  direction  of  Sem- 
inary, walking  alongside  the  traclt.  The  sol- 
dier followed,  and  shortly  overtook  her,  tak- 
ing hold  of  her  arm  and  asking  if  he  might 
accompany  her  home.  She  denied  this  re- 
quest, and  he  thereupon  forcibly  carried  her 
across  the  track  and  down  a  high  embank- 
ment to  an  obscure  spot,  where  he  pushed  her 
to  the  ground  and  ravished  her.  After  ac- 
complishing his  fiendish  purpose,  he  left  her, 
and  has  never  been  identified.  Within  a  few 
moments  thereafter,  and  while  she  was  still 
trying  to  arise  from  the  ground,  a  man  dress> 
ed  in  citizen's  clothes,  described  by  her  as  a 
civilian,  appeared  and  ravished  her  the  sec- 
ond time.  He  likewise  disappeared,  and  has 
never  been  identified.  A  vigilant  and  exten- 
sive search  for  the  assailants  was  made,  but 
without  success.  After  both  of  these  horrible 
occurrences,  she  struggled  to  her  feet,  came 
back  to  the  surface  of  the  railroad  grade,  and 
was  then  met  by  two  citizens  living  in  the 
neighborhood,  who  escorted  her  to  her  home. 
One  of  these  parties,  a  Mr.  Cockrell,  had,  from 
his  home  a  few  hundred  yards  away,  seen 
the  plaintiff  leave  the  train,  with  the  soldier 
following.  His  attention  was  diverted  and 
he  did  not  see  them  leave  the  railroad  grade, 
but  a  few  minutes  later  saw  that  they  had 
disappeared.  This  fact  aroused  his  suspi- 
cion, and  he  called  a  companion  and  they  sat 
out  to  see  what  had  become  of  tbe  young  wo- 
man. They  testified  that  when  they  met  her 
she  was  in  a  most  pitiable  condition,  her 
clothing  soiled  and  disarranged,  her  mouth 
bleeding,  her  face  dirty,  and  her  mental  con- 
dition plainly  evidencing  that  she  had  been 
subjected  to  some  horrible  treatment.  Her 
mother  testified  that  upon  an  examination  of 
her  person  she  found  that  the  plaintiff  had 
been  subjected  to  physical  violence,  and  that 
there  were  convincing   evidences   that  she 
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"had  been  misused.**  A  physician  who  was 
called  and  examined  her  next  day  was  sum- 
moned as  a  witness  In  her  behalf,  and  was 
in  attendance  at  the  beginning  of  the  trial, 
but  did  not  testify  because  before  a  conveni- 
ent and  orderly  point  for  his  testimony  had 
been  reached  he  was  called  away  by  profes- 
sional duties  and  plalntifiTs  counsel  deemed 
it  unnecessary  to  require  him  to  come  back. 

[1,  2]  There  is  no  direct  daim  made  before 
OS  that  the  plaintiff  fabricated  In  whole  or  In 
part  the  story  upon  which  she  brings  this 
suit,  but  there  seems  to  be  an  Implied  conten- 
tion to  this  effect  The  questions  involving 
her  integrity  and  veracity  and  the  probable 
truthfulness  of  her  narrative,  however,  if, 
indeed,  such  questions  are  intended  to  be  pre- 
sented to  us,  were  peculiarly  questions  for 
the  jury ;  and  we  must  now  treat  that  narra- 
tive as  true.  And  it  is  proper  to  add  that 
upon  a  critical  examination  of  the  record  we 
do  not  think  her  story  is  seriously  discredited. 
Her  character  for  chastity  and  for  truth  and 
veracity  is  not  impugned  or  discredited  by 
anything  which  appears  in  the  record;  and 
her  account  of  the  alleged  outrages  was  so 
fuUy  accredited  in  the  community  where  she 
lived  that  earnest  and  prolonged,  though 
futile,  efforts  were  made  to  locate  and  arrest 
her  assailants. 

The  i>olnt  at  whidi  the  plaintiff  left  the 
train  was  about  four-fifths  of  a  mile  from  the 
flag  station  known  as  Seminary,  and  there 
was  abundant  evidence  to  show  that  on  the 
right-hand  side  of  the  railroad  track,  leading 
back  from  that  point  to  Seminary,  there  was 
a  ravine  or  depression  locally  known  as  "Ho- 
boes' Hollow,"  "Tramps*  Hollow,"  and 
"Tramps'  Den,"  which  was  then,  and  had 
been  "for  at  least  a  year  (during  the  whole  of 
the  regime  of  the  Director  General  of  Rail- 
roads), habitually  frequented  and  Infested  by 
hoboes,  tramps,  and  questionable  characters. 
The  attractiveoess  of  the  place  for  such  char- 
acters is  fully  explained  in  the  record. 

There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  the  defendant  brings  the  case 
here  for  review. 

There  were  12  general  assignments  of  er- 
ror, and  the  actual  number  was  materially 
larger,  owing  to  the  fact  that  2  of  the  assign- 
ments dealt  more  or  less  particularly  with 
each  of  the  unnecessarily  numerous  instruc- 
tions involved,  but  we  think  the  merits  of 
the  case  and  the  substantial  differences  be- 
tween the  parties  may  be  reduced  to  two  ques- 
tions :  (1)  Was  the  plaintiff  ejected  from  the 
defendant's  train  under  such  drcumstances 
as  to  entitle  her  to  claim  the  relationship  of 
a  passenger  until  she  had  returned  to  Semin- 
ary station,  the  point  to  which  she  held  a 
ticket?  (2)  If  so,  can  the  assaults  to  which  she 
was  subjected  be  regarded  as  rwoximatelr 
caused  by  such  wrongful  ejection  from  the 
train? 

1.  It  is  contended  that  the  plaintiff  is  net 


entitled  to  recover  because  she  had  Toluntari- 
ly  termined  her  relationship  as  a  passengtf 
by  accepting  the  alternative  which  the  con- 
ductor offered  her  and  leaving  the  train. 
This  defense  is  good  if  the  proposition  upon 
which  It  rests  is  supported  by  the  facts. 

A  brief  discussion  of  the  principles  of  law 
applicable  in  this  connection  will  be  helpful 
in  reaching  a  correct  answer  to  the  question 
now  under  consideration. 

[3]  The  relationship  and  liability  of  a  car- 
rier to  a  passenger,  having  once  commenced, 
will  ordinarily  continue  until  the  passenger 
has  reached  his  destination;  but  audi  rela- 
tionship and  liability  may  be  terminated  at 
some  other  point  by  the  passenger's  volun- 
tary departure  from  the  carrierls  vehlide. 
4  R.  O.  L.  i  499,  p.  1046;  6  Cyc.  541;  10  G. 
J.  628;  6  Am.  &  Eng.  Bncy.  L.  (2d  Bd.)  pp. 
497,  500 ;  Ck>mmonwealth  v.  Boston  &  M.  R. 
Co.,  129  Mass.  600,  87  Am.  Rep.  882. 

[4]  When  a  passenger  holds  a  ticket  for  a 
particular  station,  the  general  rule  is  well 
settled  that  the  train  must  be  stopped  at  that 
station  and  a  reasonable  opportunity  given 
the  passenger  to  disembark.  If  it  does  not 
stop  and  the  passenger  is  carried  beyond  his 
destinatl<Mi,  then  it  is  the  duty  of  the  carrier 
to  return  him  to  the  station  to  which  he  holds 
a  ticket  This  does  not  mean,  however,  that 
in  all  causes  the  carrier  is  bound  to  run  the 
train  back  to  the  station;  that,  of  course, 
will  depend  upon  circumstances,  including,  fai 
particular,  the  question  as. to  how  far  the 
train  has  gone  beyond  the  passenger's  des- 
tination before  the  mistake  is  discovered. 

In  Samuels  y.  Richmond,  etc.,  R.  R.  Co., 
35  S.  C.  493, 14  S.  E.  943,  28  Am.  St.  R^.  883, 
888,  a  case  in  which  a  female  passenger  had 
been  carried  perhaps  400  yards  beyond  the 
destination  called  for  in  her  ti^et  and 
then  rudely  ejected  at  a  damp  and  rou^ 
place,  the  court,  in  dealing  with  the  general 
duty  of  the  carrier  under  such  circumstances, 
said: 

"If  the  carrier  can  with  safety  discharge  his 
passenger  at  the  point  of  destination,  such 
passenger  has  the  right  to  such  action;  and 
if  from  any  cause  and  in  a  reasonable  dis- 
tance  from  such  station  that  has  been  passed 
without  the  passenger  having  been  afforded  an 
opportunity  to  alight  at  his  destination  such 
omission  is  discovered,  it  is  the  duty  of  the 
carrier  to  return  such  passenger  to  that  desti- 
nation. It  will  not  be  excused  because  it  is  in- 
convenient or  troublesome;  It  will  only  be  ex- 
cused upon  the  proof  of  some  controlling  ex- 
igency, and  the  burden  of  such  proof  is  upon  the 
carrier  the  moment  the  passenger  proves  that 
he  had  the  right  of  passage  to  a  certain  point 
and  a  compliance  on  his  part  with  ordinary 
care,  and  that  such  point  of  destination  was 
passed  by  the  carrier  without  giving  the  passen- 
ger an  opportunity  of  getting  off." 

The  general  rule,  as  stated  in  the  above 
quotation,  is  undoubtedly  sound  and  just, 
and  is  fully  supported  by  authority  and  by 
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common  sense  and  Justice ;  but  It  must  be 
remembered  that  the  passenger  who  has  been 
carried  beyond  his  destination  is  not  the. 
sole  person  to  be  considered.'  See  Yazoo  & 
M.  v.  R.  Co.  V.  Hardle,  100  Miss.  132,  55 
South.  42,  967,  34  L.  R.  A.  (N.  S.)  740,  742, 
Ann.  Cas.  1U14A,  323.  U  it  would  be  im- 
prudent or  unsafe,  or  a  manifest  inconven- 
ience to  other  passengers,  by  reason  of  the 
distance  beyond  the  station  to  which  the 
train  had  proceeded  before  the  mistake  was 
discovered,  to  back  to  the  station,  the  only 
alternative  left,  with  a  due  regard  to  the 
safety  and  rights  of  other  passengers  and 
a  proper  consideration  for  an  efficient  public 
service,  is  to  allow  the  passenger  to  get  off, 
if  he  requests  to  do  so,  or,  if  he  prefers, 
carry  him  on  to  the  next  station  and  return 
him,  free  of  cliarge,  by  next  train,  to  the 
station  to  which  he  held  a  ticket  In  such 
case,  whether  the  passenger  elects  to  leave 
the  train  and  return  on  foot  or  by  other 
means  to  his  destination,  or  to  accept  the 
other  alternative  suggested,  he  would  have 
a  right  of  action  against  the  carrier,  and 
could  recover  such  damages  as  naturally  and 
proximately  resulted  from  its  default  in 
carrying  him  by  his  station.  By  a  voluntary 
departure  from  the  train  at  some  other  than 
the  point  of  destination  the  relationship 
would  be  terminated,  and  the  question  of 
damages  might  very  materially  be  affected. 
[6]  In  the  instant  case  the  train  had  pro- 
ceeded nearly  a  mile  beyond  the  station. 
There  was  a  rule  of  the  company,  as  dis- 
closed by  the  evidence,  which  in  itself  was 
a    reasonable  rule,  to  the  following  effect: 

"On  a  double  track  (as  in  this  case)  no  move- 
ment must  be  made  against  the  current  of  traf- 
fic without  order's  from  the  superintendent  of 
traDsportation." 

But  there  was  alao  evidence  upon  which 
the  jury  might  properly  have  found  that 
under  a  reasonable  interpretation  and  ap- 
plication of  this  rule  the  conductor  would 
nob  have  violated  it  nor  caused  the  other 
passengers  any  risk  or  disproportionate  in- 
convenience if  the  train  had  been  backed 
to  Seminary.  No  scheduled  train  was  to 
follow  soon,  and  under  the  block  system  in 
effect  upon  that  road,  if  any  train  followed 
it  could  only  enter  the  block  under  caution. 

[6]  Furthermore,  the  evidence  was  such 
as  tliat  reasonable  men  might  have  differed 
as  to  whether  the  plaintiff  could  be  said  to 
have  voluntarily  left  the  train  at  the  point 
in  Question.  She  was  suddenly  placed  in  a 
perplexing  situation.  She  says  the  conductor 
treated  her  rudely,  and  made  no  explana- 
tion as  to  what  he  meant  by  carrying  her 
through  and  sending  her  back,  and  there  is 
room  to  contend  that  she  did  not,  in  legal 
contemplation,  voluntarily  sever  her  relation- 
ship as  a  passenger  by  leaving  the  train 
under  these  exciting  and  embarrassing  cir- 
cumstances.   In  other  words,  there  is  a  view 
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of  the  evidence  under  which  she  might  be 
regarded  as  having  been  coerced  or  unduly 
induced  to  take  the  course  which  she  did 
in  leaving  the  car.  In  such  a  case  she  cer- 
tainly could  not  be  hetd,  as  a  matter  of  law, 
to  have  forfeited  her  relationship  as  a  pas- 
senger. Stevens  v.  Kansas  City  Elevated 
Ry.  Oo.,  126  Mo.  App.  619,  105  S.  W.  26. 

On  the  other  hand,  the  testimony  of  Hie 
conductor  and  other  witnesses  on  behalf  of 
the  defendant,  if  taken  alone  and  accepted 
at  its  face  value,  would  have  warranted  the 
Jury  in  finding  that  she  did  voluntarily  and 
deliberately  give  up  her  rights  as  a  pas- 
senger, and  voluntarily  terminate  the  rela- 
tionship. The  question  thus  became  one 
which  should  have  been  submitted  to  the 
Jury  on  proper  instructions. 

[7]  The  plaintiff's  instructions  did  not,  in 
our  opinion,  adequately  submit  this  question 
to  the  Jury,  and  those  asked  for  by  the  de- 
fendant on  that  subject  were  rejected.  This 
was  erron  We  shall  not  discuss  the  instruc- 
tions in  detalL  What  we  have  said  will  be 
a  sufficient  guide  for  the  trial  court  in  for- 
mulating instructions  when  the  case  comes 
to  trial  again.  It  only  remains  to  say  that, 
if  the  jury  should  find  that  the  plaintiff 
did  ^erdse  a  free  will  and  deliberate  Judg- 
ment, unhampered  by  any  improper  conduct 
on  the  part  of  the  conductor,  and  decided 
to  leave  the  train  rather  than  incur  the 
inconvenience  of  taking  the  other  course, 
then  she  did  terminate  her  relationship  as 
a  passenger  and  assumed  the  risk  of  the 
consequences  which  befell  her.  She  had  not 
attained  her  majority,  but  she  was  an  in- 
telligent young  woman,  in  business  for  her- 
self, accustomed  to  riding  on  trains,  and 
l^ally  competent  to  make  a  deliberate 
choice. 

[8]  2.  Coming  now  to  the  second  question, 
and  assuming  in  this  discussion  that  the 
plaintiff  did  not,  in  legal  contemplation,  vol- 
untarily leave  the  train  and  thus  end  the 
relationship  of  carrier  and  passenger  between 
her  and  the  defendant,  could  the  Jury,  under 
the  evidence  as  to  tihe  character  of  the  place, 
have  been  permitted  to  find  that  the  assaults 
to  which  she  was  subjected  were  proximately 
caused  by  her  wrongful  ejection  from  the 
train? 

With  this  question  we  have  no  difficulty ; 
it  is  clearly  to  be  answered  in  the  affirm- 
ative. 

In  the  case  of  N.  ft  W.  Ry.  Co.  v.  White- 
hurst,  125  Va.  260,  263,  99  S.  B.  568,  669, 
Judge  Burks,  delivering  the  opinion  of  this 
court,  said: 

*The  'foreseeableness,*  or  reasonable  antici- 
pation of  the  consequences  of  a  wrongful  or 
negligent  act,  is  not  the  measure  of  liability  of 
the  guilty  party,  though  it  may  be  determina- 
tive of  the  question  of  his  negligence.  AVhen 
once  it  has  been  determined  that  the  act  ia 
wrongful  or  negligent,  the  guilty  party  is  lia- 
ble for  all  the  consequences  which  naturally 
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flow  therefrom,  whether  they  were  reasonably 
to  have  been  anticipated  or  not,  and  in  deter- 
mining whether  or  not  the  conseqaences  do  nat- 
urally flow  from  the  wrongful  act  or  neglect, 
the  case  should  be  viewed  retrospectively;  that 
is  to  say,  looking  at  the  consequences,  were 
they  80  improbable  or  unlikely  to  occur  that  it 
would  not  be  fair  and  just  to  charge  a  reason- 
ably prudent  man  with  them.  If  not,  he  is 
liable.  This  is  the  test  of  liability,  but  when 
liability  has  been  established,  its  extent  is  to 
be  measured  by  the  natural  consequences  of  the 
negligent  or  wrongful  act.  The  precise  injury 
need  not  have  been  anticipated.  It  is  enough 
if  the  act  is  such  that  the  party  ought  to  have 
anticipated  that  it  was  liable  to  result  in  in- 
jury to  others.  City  Gas  Co.  v.  Webb,  117  Va. 
2G9,  84  S.  E.  645;  Pulaski  Gaslight  Co.  v.  Mc- 
Clintock,  07  Ark.  576,  134  S.  W.  1189,  1199, 
32  L.  R.  A.  (N.  S.)  825;  Cooley  on  Torts  (Stu- 
dent's Ed.)  p.  33;  Hill  v.  Winsor,  118  Mass, 
251;  25  Harvard  Law  Review,  245,  246;  1 
Shear.  &  Red.  (5th  Ed.)  |  28,  and  cases  dted." 

See,  also,  to  same  effect,  Tripp  v.  City 
of  Norfolk,  129  Va.  — ^,  106  S.  E.  360 ;  Judy 
V.  Doyle,  130  Va.  — ,  108  S.  E.  6. 

Applying  the  rule  above  quoted,  bearing 
in  mind  bbe  high  degree  of  care  due  by  a 
carrier  to  its  passengers,  and  assuming  that 
the  plaintiff  did  not  voluntarily  leave  the 
train,  but  was  coerced  or  persuaded  to  do  so 
at  an  improper  and  dangerous  place,  the 
case,  to  say  the  least  of  it,  was  clearly  one 
in  which  the  Jury  might  have  properly  found 
in  her  favor.  It  requires  no  resort  to  a  ret- 
rospective view  of  the  facta  to  reach  this 
conclusion.  The  consequences  which  over- 
took this  young  woman  were  sufficiently 
probable  to  charge  any  responsible  party 
with  the  duty  of  guarding  against  them.  No 
18  year  old  girl  should  be  required  to  set 
out  alone,  near  nightfall,  to  walk  along  an 
unprotected  route,  passing  a  spot  which  is 
physically  so  situated  as  to  lend  itself  to  the 
perpetration  of  a  criminal  assault,  and  which 
is  infested  by  worthless,  irresponsible  and 
questionable  characters  known  as  tramps 
and  hoboes;  and  no  prudent  man,  charged 
with  her  care,  would  willingly  cause  her  to 
do  so.  The  very  danger  to  which  this  un- 
fortunate girl  fell  a  victim  is  the  one  which 
would  at  once  suggest  itself  to  the  average 
and  normal  mind  as  a  danger  liable  to  over- 
take her  under  these  circumstances.  It  is 
no  answer  to  the  proposition  to  say  that  the 
presumption  is  that  crimes  of  this  character 
will  not  be  committed.  The  presumption 
applies  under  ordinary  circumstances,  but 
it  is  not  to  be  indulged,  and  ordinarily  pru- 
dent) men  do  not  indulge  it,  to  the  extent  of 
regarding  it  safe  to  expose  a  young  woman 
to  such  a  risk  as  the  plaintiff  in  this  case 
incurred  in  passing  *'Hobo  Hollow"  as  the 
shades  of  night  were  approaching.  The  fact 
that  there  were  numerous  houses  within  a 
few  hundred  yards  of  the  place  does  not 
relieve  the  situation.  If  the  jury  believed,  as 
it  might  have  done,  that  the  place  itself  was 


dangerous  and  unprotected.  And  when  it 
is  recalled  that  the  care  which  the  carrier 
owed  to  her,  assuming  that  she  was  still  a 
passenger,  was  not  merely  ordinary  care 
and  prudence,  but  the  highest  degree  of  care 
which  could  be  expected  from  human  fore- 
sight, it  is  clear  that  there  was  a  view  of 
the  evidence  under  which  the  defendant  was 
liable  for  the  injuries  which  she  sustained  as 
having  been  proximately  caused  by  its  breach 
of  duty. 

[9]  There  is  a  suggestion  that  the  evidence 
does  not  show  that  the  defendant  in  this 
case  knew  of  the  dangerous  character  of  the 
vicinity  through  which  the  plaintiff  would 
have  to  walk  in  order  to  reach  her  destina- 
tion. In  view  of  the  evidence,  it  is  difficult 
to  see  how  the  defendant  could  have  failed 
to  know  the  general  reputation  of  this  place. 
But  it  was  not  incumbent  upon  the  plaintiff 
to  show  such  knowledge.  A  carrier,  in  the 
discharge  of  the  very  high  duty  whl(^  it 
owes  to  its  passengers,  is  bound  to  know 
the  character  of  the  place  at  which  it  wrong- 
fully discharges  them ;  and  if  the  defendant 
wrongfully  required  the  plaintiff  to  get  off 
at  a  dangerous  place  without  knowing  it,  it 
did  so  at  its  peril. 

[10]  Nor  can  it  be  said  that  the  plaintiff 
assumed  the  risk  of  the  danger.  That  de- 
pended upon  whether  she  acted  deliberately 
and  voluntarily;  and  under  the  preaent 
branch  of  the  case  we  are  assuming,  that 
which  the  Jury  might  under  proper  Instruc- 
tions have  found,  that  she  was,  in  effect, 
ejected  from  the  train  by  having  to  act 
hastily  and  without  reasonable  opportunity 
for  thought  or  deliberation  in  an  emergency 
which  was  wrongfully  brought  about  and 
improperly  dealt  with  by  the  defendant 

The  chief  defense  under  this  branch  of  the 
case  seems  to  be  based  upon  the  proposi- 
tion that,  even  if  the  plaintiff  was  negligent- 
ly required  to  leave  the  train,  the  assaults 
upon  her  cannot  be  regarded  as  the  proxi- 
mate cause  of  that  negligence,  because  they 
resulted  from  an  independent  act  of  third 
persons  over  whom  the  defendant  had  no  con- 
trol and  with  whom  it  had  no  relation.    Nu- 
merous authorities  are  cited  in  support  of  this 
proposition.    We  shall  content  ourselves,  in 
the  main,  by  saying  that  only  a  few  of  the 
cases  relied  upon  appear  to  us  difficult  of 
substantial  distinction  from  the  present  case, 
and  that  to  such  as  are  in  conffict  with  the 
views  herein   expressed  we  are  unable   to 
give  our  approval.     A  case  very   strongly 
relied  upon  by  the  defendant  in  this  con- 
nection is  that  of  The  Lnsitania  (D.  O.)  251 
Fed.  715,  732.    In  that  case  the  opinion  by 
the  District  Judge  was  devoted  principally 
to  the  consideration  of  tiie  question  of  negli- 
gence, and  after  a  very  full  and  careful  re- 
view of  all  the  evidence  the  conclusion  was 
reached  that  there  was  no  negligence  shown, 
and  that  therefore  the  claimants  were  not 
entitled  to  recover.     After  having  reached 
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this  conclusion,  tbe  opinion  proceeds  to  say 
that,  even  if  the  evidence  had  established 
n^ligence,  there  could  have  been  no  recovery 
because  the  destruction  of  the  vessel  resulted 
from  an  independent  illegal  act,  and  could 
not  be  regarded  as  the  proximate  result  of 
such  negligence.  This  latter  proposition  may 
therefore  very  properly  be  regarded  as  a 
dictum  in  the  Lusitania  Case,  but,  whether 
so  or  not,  we  cannot  give  our  assent  to  it 
as  applied  to  the  case  in  hand. 

[11,12]  We  do  not  wish  to  be  understood 
as  questioning  the  general  proposition  that 
no  responsibility  for  a  wrong  attaches  when- 
ever an  independent  act  of  a  third  person 
intervenes  between  the  negligence  complain- 
ed of  and  the  injury.  But,  as  pointed  out 
by  Judge  Keith  in  Ck)nnell  v.  C.  &  O.  Ry. 
Co..  »3  Va.  67,  24  S.  E.  467,  32  L.  R.  A.  792, 
57  Am.  SlL  Rep.  786,  this  proposition  does 
not  ai^ly  where  the  very  negligence  alleged 
consists  of  exi)osing  the  injured  party  to 
the  act  causing  the  injury.  It  is  perfectly 
well  settled  and  will  not  be  seriously  denied 
that,  wherever  a  carrier  has  reason  to  an- 
ticipate the  danger  of  an  assault  upon  one 
of  its  passengers,  it  rests  under  the  duty  of 
protecting  such  passenger  against   the  same. 

The  Virginia  cases  relied  upon  by  the  de- 
fendant do  not  sustain  its  position.  .  Neither 
in  the  case  of  Connell  t.  C.  &  O.  Ry.  Co., 
supra,  nor  in  Fowlkes  v.  Southern  Ry.  Co., 
96  Va.  742,  32  S.  B.  464,  could  the  defendant 
have  been  reasonably  expected  to  anticipate 
the  consequences  for  which  the  plaintiff 
sought  to  recover.  Those  cases  applied  the 
same  rule  which  we  have  applied  in  this 
case,  and  held  that  the  proximate  result  of 
negligence  is  a  result  which  ought  to  have 
been  foreseen  in  the  light  of  attending  cir- 
cumstances. 

[13]  Upon  this  branch  of  the  cas«,  there 
was  no  error  in  the  instructions,  or  other- 
wise, to  the  prejudice  of  the  defendant,  and 
we  think,  therefore,  that  the  plaintiff  should 
recover  the  amount  of  the  damages  fixed  by 
the  verdict  of  tihe  jury,  unless  at  another 
trial  a  Jury,  upon  instructions  in  accordance 
with  the  views  hereinbefore  expressed, 
should  find  for  the  defendant  upon  the  ques- 
tion as  to  whether  the  plaintiff  exercised  a 
free  and  voluntary  choice  in  leaving  the 
train.  If  they  should  so  find,  there  should 
be  a  final  judgment  for  the  defendant  Upon 
all  other  questions,  including  the  amount  of 
damage,  the  parties  have  had  a  fair  trial, 
and  we  shall  therefore  remand  the  cause 
solely  for  the  determination  of  the  one  ques- 
tion Indicated.  This  course  is  taken  pur- 
fniant  to  section  6365  of  the  Code  of  1019, 
which  provides  that — 

*'A  civil  case  shall  not  be  remanded  for  a 
trial  de  novo  except  where  the  ends  of  justice 
require  it,  but  the  appellate  court  shall,  in  tbe 
o«-der  remauditig  the  case,  if  it  be  remanded, 


designate  upon  what  questions  or  points  a  new 
trial  is  to  be  had." 

Reversed. 


(130  Va.  584) 
ADDINGTON  v.  GUESTS  RIVER  COAL  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

22,  1021.) 


1.  Trial  ^=s>l39(l)— Demurrer  to  evidenoe 
overruled  If  reasonably  fair-minded  men 
might  have  dlfFerad. 

On  demurrer  to  the  evidence,  the  court  must 
decide  in  favor  of  a  demurree  if  the  evidence  is 
such  that  the  jury  might  have  found  a  verdict 
for  him,  or  if  reasonaUy  fair-minded  men  might 
have  differed. 

2.  Master  and  servant  ^=s>236( I)— Servant 
must  protect  himself  from  known  dangers. 

A  servant  must  provide  for  his  own  safety 
from  such  dangers  as  are  known  to  him,  or 
which  are  discernible  by  ordinary  care  on  his 
part 

3.  Master  and  servant  ^s» 1 54 (I)— Warning 
necessary  only  where  servant  is  Ignorant  of 
dasnger. 

The  master  is  required  to  inform  servant 
of  dangers  ordinarily  incident  to  the  service  only 
where  the  danger  is  known,  or  ought  to  have 
been  known,  to  the  master,  and  is  not  known 
to  and  cannot  reasonably  be  expected  to  be  dis- 
covered by  the  exercise  of  ordinary  care  by  the 
servant  on  account  of  youth  or  inexperience. 

4.  Master  and  servant  ^E»lp7(5)-*Rule  requir- 
ing safe  |Hac6  inapplicable  to  work  changing 
character  of  place. 

A  master  who  employs  a  servant  to  engage 
in  dangerous  work  must  use  ordinary  and  rea- 
sonable care  to  make  the  place  of  work  as  rea- 
sonably safe  as  the  nature  of  the  work  per- 
mits, but  such  rule  does  not  apply  when  the 
work  consists  in  constantly  changing  the  char- 
acter of  the  place  for  safety  as  the  work  pro- 
gresses. 

5.  Master  and  servant  «es>2I7(I)— Risk  of 
known  dangers  assumed. 

A  servant  assumes  all  ordinary  risks  of  the 
service,  and  generally  all  risks  from  causes 
known  to  him,  or  readily  discernible  by  a  per- 
son of  his  age  or  capacity  in  the  exercise  of 
ordinary  care. 

6.  Master  and  servant  ^s>247(  I )— Servant's 
negligence,  proximately  contributing  to  inju- 
ries, precludes  recovery. 

A  servant  cannot  recover  for  injuries  by 
master's  negligence  if  he  has  himself  been  guilty 
of  negligence  that  either  solely  caused  or  prox- 
imately contributed  to  the  injuries. 

7.  Master  and  servant  ^9217(23)— Coal  miner 
held  to  have  assumed  risk  of  fall  ef  slateu 

An  experienced  coal  miner  familiar  with 
the  use  of  props  to  prevent  fall  of  draw  slate 
from  ceiling  of  mine,  assumed  the  risk  of  the 
fall  of  draw  slate  by  continuing  to  work  with 
knowledge  that  there  was  a  lose  slab  of  draw 
slate  in  ceiling  after  the  danger  thereof  had 


^ssFor  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexss 
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been  called  to  his  attention  without  setting 
prop,  which  had  been  furnished  bj  master  to 
support  the  rock. 

Error  to  Olrcnlt  Conrt,  Wise  Ck>unt7. 

Action  by  W.  B.  Addington,  Administrator, 
against  the  Quests  River  Goal  Company. 
Judgment  for  defendant  on  demurrer  to 
evidence,  and  plalntUf  brings  error.  Af- 
firmed. 

Fulton  St  Vicars,  of  Wise,  for  plaintiff  In 
error. 

Bullitt  &  Ghalkley,  of  Big  Stone  Gap,  for 
defendant  in  error. 

SAUNDERS,  J.  This  is  an  action  to  re- 
cover damages  for  personal  injuries  to  the 
plaintiff  in  error's  intestate. 

The  defendant  company  demurred  to  the 
evidence,  and  the  jury  rendered  a  verdict 
for  the  plaintiff  subject  to  this  demurrer. 
This  demurrer  was  sustained  by  the  court, 
and  judgment  entered  for  the  defendant* 
Thereupon  the  plaintiff  applied  for  and  se- 
cured a  writ  of  error  trcm  one  of  the  judges 
of  this  court  The  action  of  the  trial  court 
sustaining  the  demurrer  to  the  evidence  is 
assigned  as  error. 

fnie  defendant  was  the  owner  and  operator 
of  a  coal  mine  near  Tacoma  in  Wise  county* 
Va.  Some  time  during  the  year  1918,  John 
M.  Sparks  (plaintiff's  intestate)  applied  for 
and  secured  work  as  a  miner  in  this  mine, 
his  particular  assignment  being  to  dig  and 
load  coaL  While  engaged  in  this  work,  in 
August,  1918,  a  large  piece  of  rock,  called 
draw  date,  fell  upon  Sparks,  inflicting  in- 
juries causing  his  death. 

This  draw  slate  is  an  intervening  rock 
stratum  in  the  roof,  or  ceiling  of  a  coal  mine 
lying  between  the  coal  and  the  sandstone 
top.  The  thickness  of  this  stratum  varies  in 
different  mines.  The  quality  of  this  draw 
slate  ahio  varies.  In  some  mines  it  is  rot- 
ten and  friable;  in  others  it  is  tough.  The 
slate  in  this  particular  mme  was  blue 
slate,  "tough  slate,"  as  it  is  described  by  one 
of  the  witnesses.  This  overhanging  slate 
stratum  is  liable  to  fall  from  the  ceiling 
when  the  support  of  the  underlying  coal  is 
removed.  Hence,  as  the  work  of  removal 
proceeds,  the  draw  slate  must  be  supported 
by  wooden  props.  Loose,  or  cracking  slate, 
carries  its  own  indication  of  danger,  and 
affords  a  warning  that  its  possible  fall  must 
be  provided  against  by  suitable  props. 

Hinton,  a  colored  man  who  was  hauling, 
or  ''pulling  coal,"  for  Sparks  at  the  time  he 
was  injured,  testifies  that  when  he  returned 
to  the  room,  after  taking  out  a  car,  he  found 
intestate  under  the  rock  which  had  fallen 
during  his  absence.  This  rock  the  witness 
describes  as  '^9  or  10  feet  long,  or  probably 
longer." 

The  defendant  stated  the  following  grounds 


of  demurrer,  which  will  be  considered  jn 
connection  with  the  evidence: 

L  The  evidence  fails  to  show  that  the  de- 
fendant was  guilty  of  any  negligence  which 
was  the  proximate  cause  of  the  injury  com- 
plained ot 

II.  The  evidence  shows  that  the  plain- 
tiff's decedent,  John  M.  Sparks,  was  guilty 
of  negligence,  and  that  such  negligence  was 
the  sole  cause  of,  or  contributed  to  the  in- 
jury ccxnplained  of. 

III.  The  evidence  shows  that  the  plain- 
tiff's decedent  had  knowledge  of  the  danger 
complained  of,  and  assumed  the  risk  there- 
ot 

IV.  The  evidence  shows  that  the  Injury 
complained  of  resulted  from  danger  ordina- 
rily incident  to  mining,  and  from  a  danger 
which  was  open  and  obvious,  and  therefore 
one  which  the  plaintiff's  decedent  in  accept- 
ing the  employment,  and  remaining  in  the 
employment,  assumed. 

V.  The  evidence  shows  tlmt  the  injury 
complained  of  happened  in  the  working  place 
of  plaintiff's  decedent,  at  the  face  of  the 
coal,  and  further  shows  that  it  was  the  duty 
of  plaintiff's  decedent  to  protect  himself 
against  such  dangers  in  his  worldng  place. 

VI.  The  evidence  shows  tliat  plaintiffs 
decedent  violated  the  law  of  the  common- 
wealth of  Virginia,  after  discorerlng  the 
danger  overhead  in  his  worldng  place  from 
loose  slate,  in  not  staying  from  under  said 
slate,  in  the  roof  of  said  mine  in  his  work- 
ing place,  until  after  he  had  propped  same, 
or  otherwise  made  same  safe. 

VII.  The  evidence  shows  that  plaintiff's 
decedent  was  reasonably  experienced  in 
mines,  and  in  coal  mining  and  loading ;  that 
he  knew  of,  and  had  l>een  warned  of;  the 
danger  of  loose  draw  slate  hanging  over- 
head, in  the  roof  of  his  working  place  where 
he  was  working;  shows  that  he  had  at  hand 
sofilcient  props  with  which  to  protect  him- 
self against  danger  from  such  loose  slate; 
shows  that  there  was  no  compulsion  upon 
him  to  remain  under  such  loose  slate  in  his 
working  place,  and  shows  that  it  was  his 
duty  either  to  protect  and  prop  such  loose 
slate  in  his  working  place,  or  else  to  remain 
from  under  same,  and  that,  nevertheless,  he 
continued  to  work  thereunder,  assuming  the 
risk  of  such  danger,  and  that  as  a  result  of 
such  negligence,  and  such  contributory  neg- 
ligence on  his  part,  he  received  the  Injury 
complained  of,  frcMn  the  falling  of  such  loose 
slate  from  the  roof  tn  his  working  place. 

One  of  the  allegations  of  the  dedaratlon 
is  that  the  decedent  was  not  an  experienced 
miner,  and  that  his  knowledge  and  und^- 
standing  of  mining  was  not  such  as  to  en- 
able him  to  know,  understand,  or  appreciate, 
the  very  great  dangers  that  surrounded  him 
on  account  of  the  dangerous  condition  of  the 
roof  of  the  room  In  which  he  was  at  woriE. 


Va.)  ADDINGTON  r.  GUESTS  BITEB  COAL  00.  697 

(108  8.IB.) 

This  aIlegati<Mi  raises  an  issue  of  fact,  and  [  tell  me  that  he  was  working  in  the  mines  at 


testimony  is  not  lacking  to  establish  the  ex- 
tent of  the  decedent's  intelligence  and  ex- 
perience, and  the  sufDdency  of  both  to  en- 
able him  to  apprehend  that  a  cracked  stratum 
of  slate  in  no  wise  attached  to  the  upi)er 
sandstone  would  be  likely  to  fall,  when  the 
support  of  the  underlying  coal  was  removed. 
T.  li.  Flanary,  a  witness  who  had  been 
mining  coal  "off  and  on  for  something  like  18 
years,"  testifies  in  part  as  follows: 

Examination  in  Chief. 

**Q.  Did  you  know  John  M.  Sparks? 

"A.  I  had  known  him  ever  since  he  was  a 
kid. 

'*Q.  Do  yon  know  whether  he  was  an  ex- 
perienced miner,  or  not? 

*'A.  I  would  not  think  John  was  an  experi- 
enced coal  miner  from  what  I  know  about  him. 

'*Q.  E[nowing  him  as  you  do,  and  having 
seen  the  place,  and  Judging  from  your  experi- 
ence, would  you,  as  a  mine  superintendent,  or 
foreman,  have  put  him  in  this  place  to  work? 

''A.  Knowing  what  I  do  about  John's  coal 
digging.  He  came  to  me  while  I  was  foreman 
on  Whiteoak,  two  or  three  times,  for  a  job. 
I  had  bad  tdp,  and  did  not  give  him  any  work. 
I  did  not  think  he  was  a  man  who  could  run 
a  place  safe,  and  did  not  give  him  any  work 
to  do. 

*'Q.  Would  you  have  given  him  work  in  thin 
place  by  himself? 

''A  No,  sir;  he  nor  any  other  man  I  knew 
as  well  as  I  knew  him. 

"Q.  Do  you  know  the  character  of  that  roof 
there  where  he  was  killed  generally,  whether 
it  was  good  or  bad? 

"A  Well,  I  never  done  any  work  in  this 
mine  that  John  was  killed  in,  but  it  was  the 
same  seam  of  coal  that  Gampbe  worked  and 
Bruce  worked  at  Greeno,  and  it  is  all  bad  top." 

It  will  be  noted  that  this  witness  does  not 
state  when  decedent  came  to  hiro  for  a  Job, 
or  how  much  experience  as  a  miner  decedent 
had  acquired  after  that  time,  nor  does  he 
testify  as  to  any  association  with  him  as  a 
miner,  or  any  opportunities  that  he  had  had 
to  form  a  personal  Judgment  from  associa- 
tion and  observation.  His  statement  as  to 
the  character  of  the  top  in  Guests  River 
Ck>mpany'8  nilne  is  based  upon  observation 
of  top  elsewhere  in  other  mines  on  the  same 
seam  of  coal. 

Cross-Bxamination. 

"Q.  You  had  known  of  him  doing  work  in 
the  mines,  for  how  many  years  back  before  he 
was  killed? 

"A.  I  never  worked  in  the  mines  with  John, 
bat  I  had  heard  him  talk  about  working  in 
the  mines  a  right  smart  bit 

'*Q.  Running  back  over  a  period  of  several 
years? 

'A.  Yes,   sir. 

'Q.  You  had  never  worked  with  him? 
*'A.  I  do  not  remember  that  X  ever  worked  a 
day  with  him  in  the  mines.     I  knew  of  him 
doing  work;  he  had  told  me  and  others   would 


« 
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Greeno,  backhandling  for  some  fellows  down 

there,    but   I    never   worked    any    with    him. 
m    m    0 

"Q.  About  how  old  was  Mr.  Sparks? 
''A  Well    I    would   guess   John   must 
been  about  35." 


have 


A.  G.  P.  Corder—Oross-Bxamination. 

''Q.  How  long  have  you  known  John  Sparks? 

''A  I  have  known  hmi  well  since  1908,  when 
I  moved  to  Tacoma. 

'*Q,  This  happened  in  1918? 

''A.  Yes,  sir. 

*'Q.  About  16  years? 

"A.  Yes,  known  him  well— I  have  known  him 
olf  and  on  all  my  life. 

"Q.  What  did  he  do  during  that  time  that 
you  knew  him? 

''A.  Well,  I  reckon  he  worked  around  the 
mines  the  most  of  the  time. 

'*Q.  He  had  been  a  miner  ever  since  you 
have  known  him  this  15  years? 

*'A.  Well,  I  believe  that  I  have  known  him 
working  around  Greeno  mines,  about  1904  he 
was  working  there. 

"Q.  Do  you  know  what  he  was  doing  there? 

"A.  No,  sir,  he  was  working  around  the 
mines.    •    •    • 

"Q.  You  lived  close  to  him  and  knew  that 
he  worked  in  the  mines  during  that  time? 

"A.  Yes,  sir. 

''Q.  Was  he  a  man  of  reasonable  intelli- 
gence? 

"A.  Yes,  sir. 

''Q.  A  man  of  pretty  fair  intelligence? 

"A.  Yes,  sir. 

''Q.  Knowing  him  as  you  did,  if  you  had  had 
work  for  him  in  the  mines  you  were  running, 
would  you  have  hesitated  to  employ  him  to 
work  in  the  mines? 

''A  No,  sir,  I  don't  know  thai  I  would. 

"Q.  Do  you  know  of  any  reason  why  you 
should  not  have  done  so? 

"A.  No,  sir;  I  don't  know  that  I  would  ob- 
ject to  his  working. 

"Q.  You  thought  that  he  was  a  man  of  rea- 
sonable experience? 

A  Yes;  I  guess  so.    •    •    •" 


<« 


Re-Bxamination. 

"Q.  You  never  observed  Mr.  Sparks  worUng 
in  the  mines  yourself? 

''A.  No,  sir,  I  don't  know  anything  about  his 
work  in  the  mines.  I  don't  really  know  much 
about  that,  only  he  worked  around  the  mines. 
I  never  was  in  the  mines  where  he  was  at 
work,  as  I  remember  of. 

**Q.  And  never  observed  him  in  the  manner 
of  his  work,  and  you  could  not  positively  say 
whether  you  would  have  felt  that  you  were 
doing  right  to  put  him  to  work  by  himself,  or 
not? 

"A.  Well,  I  suppose  if  he  had  come  and 
wanted  to  work,  I  would  have  let  him  work. 
Of  course,  as  I  say,  I  am  not  an  experienced 
miner  myself.  I  do  not  think  that  I  would 
have  hesitated  to  let  him  work." 

A  J.  Sexton. 

"Q.  What  experience  have  you  had  mining? 
"A.  I  have  had  40  years,  went  into  the  mines 
when  I  was  11  years  old.    *    *    * 
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"Q.  In  pillar  work  as  a  mine  superintendent, 
would  you  put  a  man  to  work  by  himself,  or 
would  you  require  some  one  with  him? 

"A.  I  would  not  put  a  man  to  work  by  him- 
self, unless  he  was  an  experienced  hand. 

**Q.  Did  you  know  John  Sparks? 

"A.  Yes;  I  have  known  him  ever  since  he  was 
a  little  boy. 

"Q.  Did  you  regard  him  as  an  experienced 
miner? 

"A.  No,  sir;  I  did  not 

*'Q.  Did  you  regard  him  sufficiently  experi- 
enced to  work  without  some  experienced  hand 
with   him? 

'A.  No,  sir;  I  did  not. 

'Q.  Would  you,  or  not,  have  put  him  to 
work  there? 

*'A.  No,  sir;  not  in  a  place  like  that  by  him- 
self." 

Gross-Examination. 

0        m        0         *         *         m        m 

"Q.  How  much  has  John  Sparks  ever  worked 
in  the  mines  with  you? 

*'A.  He  never  worked  but  two  days  to  the 
best  of  my  recollection.  First  work  he  ever 
done,  I  hired  him  to  back  hand  for  me  at 
Greeno.  He  worked  two  days,  and  little  piec- 
es of  slate  commenced  falling,  and  he  said,  'I 
ain't  going  to  work  here;  I  will  get  killed;*  and 
I  told  him  it  would  not  hurt  him—I  would 
watch  the  top— but  he  says,  *No,  I  won't  do  it' 

**Q.  How  long  ago  was  that? 

"A.  About  10  years  ago. 

"Q.  They  were  the  only  two  days  you  ever 
worked  him  in  the  mines? 

"A.  Yes,  sir. 

"Q.  You  never  saw  him  work  in  the  mines 
any  since  that? 

**A.  No,  sir;  but  I  knew  of  his  working.  I 
knew  of  bis  whereabouts. 

**Q.  You  knew  he  was  working? 

'A.  Yes,  sir;  he  worked  outside  a  good  deaL 

'Q.  You  know  he  has  worked  in  the  mines 
since  that? 

"A.  I  know  that  he  worked  some  few  days 
at  a  time,  off  and  on. 

**Q.  Do  you  know  the  month  or  so  he  work- 
ed at  Greeno  was  all  the  work  he  ever  done? 

**A.  He  worked  at  Mr.  Weeks  a  while,  that 
was  all  I  ever  heard  of  him. 

**Q.  If  he  ever  worked  any  more,  you  do  not 
know  it? 

"A.  No,  sir. 

"Q.  If  he  just  worked  with  you  two  days  10 
years  ago,  how  do  you  say  that  he  was  not  an 
experienced  miner? 

"A.  Well,  I  knew  his  whereabouts  all  the 
time,  and  would  say  he  has  not  been  in  the 
mines  over  a  year  since  that.    •    •    • 

**Q.  You  haven^t  the  slightest  idea  of  how 
much  experience  he  has  acquired  since  20  years 
ago? 

"A.  I  don't  believe  he  has  worked  in  the 
mines  over  a  year. 

"Q.  You  do  not  know  how  well  he  did  his 
work? 

**A.  No.  sir. 

*'Q.  Or  how  much  he  learned? 

"A.  No,  sir. 

**Q.  Or  how  much  he  had  opportunity  to 
learn? 

''A.  No,  air. 
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"Q.  Isn't  the  top  in  the  Greeno  mines  and 
the  Weeks  mines  about  the  same? 

"A.  No,  sir;  the  Weeks  mine  [i.  e.,  the  mine 
in  which  the  decedent  was  working]  has  fairly 
good  top  for  that  seam  of  coal.    •    •    ♦ 

"Q.  Was  Mr.  Sparks  a  regular  sort  of  work- 
er? 

*'A.  Sometimes  he  would  work,  sometimes 
take  a  notion  to  lay  off  a  week.    *    *    * 

"Q.  He  was  one  of  those  men  who  worked 
now  and  then? 

"A.  Yes;  he  worked  a  week  or  two;  he  was 
a  man  who  liked  to  be  out  in  the  woods  and 
hunt.    •    •    • 

*'Q.  He  was  a  man  of  pretty  good  sense? 

"A.  Yes;  he  was  a  man  of  pretty  good  sense. 

"Q.  Good,  sound  horse  sense? 

''A.  Yes;   good  sense. 

"Q.  He  was  not  a  fool,  or  idiot,  or  anything 
of  that  sort? 

*'A.  No  fool  by  any  means,  plenty  of  sense. 

•    •    • 

**Q.  I  say  in  slate  you  can  tell  pretty  weU 
[i  e.,  test  it  readily]  ? 

"A.  Yes;   you  can  tell  about  slate. 

'*Q.  When  you  have  draw  slate  and  there  iB 
a  crack  between  it  and  the  standstone  top 
that  you  can  put  your  finger  in,  what  does 
that  indicate? 

*'A.  It  is  pretty  loose. 
Q.  Is  it  dangerous? 
A.  Yes,  if  it  is  not  propped.    •    •    • 
Q.  What  kind  of  slate  was  this? 

'*A.  Blue  slate,  tough  slate. 

''Q.  Would  that  indicate  it  was  coming  down? 

'*A.  If  it  was  cracked,  and  drawed  down,  I 
would  consider  it  dangerous. 

*'Q.  What  would  be  a  man's  duty  to  do? 

**A.  Duty  to  take  it  down,  if  he  could  see 
it  was  dangerous. 

''Q.  If  he  could  see  a  crack  in  there,  what  was 
it  his  duty  to  do? 

"A.  It  was  his  duty  to  prop  it,  or  take  it 
down. 

'*Q.  It  was  h%9  duty  to  prop  it,  or  take  it 
down  as  a  miner f    (Italics  supplied.) 

"A.  Yes,  or  get  otit  from  under  it. 

"Q.  You  would  not  say  that  John  Sparks 
was  not  a  man  of  enough  intelligence,  if  he 
saw  a  place  like  that,  cracked  and  drawn 
down,  to  prop  it,  or  take  it  down,  or  get  out 
from  under  it? 

'*A.  It  was  like  myself.  I  have  worked  under 
top  like  that,  see  it  that  way  and  work  on. 

"Q.  But  you  knew  you  were  taking  a  risk? 

"A.  Yes;   I  took  the  risk. 

'*Q.  And  you  knew  you  were  taking  a  risk, 
and  if  it  fell  on  you  that  was  the  end  of  it? 

"A.  Yes,  I  have  worked  under  it,  still  I  would 
think  it  would  hang  there.  I  have  worked  in 
places,  and  the  foreman  would  come  in  and 
say,  'Don't  you  know  that  top  there  is  bad«' 
and  I  says,  *Yes,'  and  he'  says,  *Prop  it,*  and 
I  would  say,  *1  will  prop  it  directly,'  and  he 
says,  'You  will  prop  it  now,  or  you  will  quit,' 
and  I  would  prop  it,  or  he  would  prop  it  him- 
self. Some  places  Uie  miner  sets  the  timbers, 
and  some  places  the  company  sets  them. 

"Q.  It  was  the  miner's  duty  there  at  this 
place  to  set  the  timbers? 

"A.  7€s;  they  set  the  timbers,  the  straight 
timbers.     (Italics  supplied.) 

''Q.  A  straight  timber  back  of  the  car  was 
I  all  tiiat  was  needed  there? 
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Yes,  sir. 

And  you  would  work  on,  and  load 
ear,  finish  the  car,  or  finish  the  day? 

**A.  Yes,  sir. 

"Q.  But  you  knew  you  were  doing  it  at  your 
risk? 

'*A.  Yes;   I  have  done  that  many  times. 

"Q.  Yet  you  knew  you  ought  to  get  out? 

''A.  Yes;   I  ought  to  got  out. 

*'Q.  Did  you  do  that  during  the  first  20  years, 
or  after  that? 

"A.  It  was  after  I  learned  something  about 
the  top. 

"Q.  That  was  after  you  knew  something 
about  mining? 

"A.  Yes,  sir;  the  first  8  or  10  years  I  kept 
the  timbers  up  close,  and  then  I  thought  I  knew 
all  about  it,  and  then^ 

'*Q.  You  got  careless.  You  were  a  good, 
careful  miner,  until  you  got  to  be  an  experienop 
ed  miner? 

"A.  Yes,  sir, 

"Q.  And  after  you  got  to  be  an  experienced 
miner,  you  became  a  careless  miner? 

"A.  Yes;  that  is  what  causes  men  to  get 
killed  most  of  the  time. 

''Q.  That  was  what  happens  the  most  of  the 
time? 

*A.  Yes,  sir. 

Be-Bxamination. 
•        •••••  • 

*Q.  I  believe  you  told  Mr.  Chalkley  that  if 
these  two  props  had  been  set,  and  one  back  in 
the  roadway,  the  rock  could  not  have  fallen? 

"A.  If  the  one  had  been  set  back  in  the  road- 
way, I  do  not  think  the  work  would  have  fell. 
**Q.  Wasn't  one  set  there? 
"A.  No,  sir." 

The  testimony  of  this  witness  has  been  ex- 
tracted freely,  because  it  contains  a  substan- 
tial proportion  of  the  plaintiff's  case.  Most 
of  the  features  relied  upon  to  support  the 
verdict  are  found  therein,  and  the  citations 
from  other  witnesses  are  mainly  corrobora- 
tive. 

The  father  of  the  decedent  states  that  his 
son  did  not  understand  mining  very  well,  but 
could  make  more  money  by  taking  a  place, 
and  digging  by  himself ;  that  he  didn't  think 
that  he  had  worked  as  much  as  a  year  and  a 
half  in  the  coal  mines;  that  when  the  weath- 
er was  bad  he  would  work  in  the  coal  mines 
a  while.  On  cross-examination  he  made  the 
following  statements  in  part: 

Cross-Examination. 

m        m        •         *         *        m        0 

"Q.  You  knew  that  your  son  had  been  work- 
ing there  in  the  place  by  himself  for  some 
little  while? 

*'A.  Yes,  a  while,  a  few  weeks  maybe.  I 
woold  go  out  when  he  would  pass  in  front  of  my 
door,  and  ask  him  if  he  did  not  think  it  was 
dangerous,  and  he  said  it  was. 

'*Q.  But  he  was  making  good  money? 

"A.  Yes,  sir;  he  said  he  was.    *    •    • 

**Q.  You  knew  then  he  was  woridng  by  him- 
self? 

"A.  Yes,  sir. 

'Q.  He  told  you  he  was? 

Yes,  sir;  he  said  he  was  afraid  he  could 
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not  keep  the  props  up,  and  I  asked  him  several 
times  to  quit,  and  he  said  he  would  try  it  a 
little  longer." 


**i 


The  defendants  took  the  testimony  of  one 
witness,  a  colored  man  named  Hlnton,  who 
was  hauling  coal  for  decedent  His  testi- 
mony affords  an  intimate  account  of  the  cir- 
cumstances immediately  preceding  the  fatal 
accident: 

WUliam  Hlnton— Examination  in  Chief. 

''Q.  How  long  before  he  was  hurt  was  it 
that  you  were  in  his  room? 

**A.  I  guess  12  or  16  minutes.    •    •    • 

"Q.  Did  you  notice  his  roof,  or  anything 
about  the  condition  of  his  room  at  that  time? 

"A.  Yes,  sir. 

"Q.  What  was  the  condition  of  the  slate 
where  be  was  working  and  over  and  immediate- 
ly behind  the  car  that  he  had  there? 

"A.  Well,  he  had  a  rock  up  over  the  car  that 
had  given  down,  I  guess  near  half  an  inch. 

'*Q.  What  do  you  mean  by  rock? 

"A.  Draw  slate. 

"Q.  How  big  a  piece? 

"A.  I  don't  exactly  know,  but  It  was  a  big 
one;  I  guess,  9  or  10  feet  long,  probably  longer. 

"Q.  State  whether  you  regarded  that  rock, 
or  draw  slate,  dangerous  the  way  it  was  hang- 
ing up  in  the  roof? 

**A.  Yes;  when  I  went  up  there,  the  time  be- 
fore I  went  up  there,  I  was  scared  of  the  rock. 
I  would  not  go  under  it,  told  him  I  would  pull 
at  the  front,  and  he  could  push  at  the  other 
end  of  the  car,  if  he  wanted  to,  that  I  would 
not  go  under  that  rock.  He  said  that  he  did 
not  think  there  was  very  much  danger  in  it; 
he  would  get  out  another  car  that  day,  and 
probably  it  would  come  down  in  the  night. 

**Q.  Did  he  see  the  rock  you  were  talking 
about? 

"A.  Yes,  shp  . 

**Q.  How  close  were  you  to  it? 

"A.  Three  feet. 

"Q.  How  close  was  he? 

"A.  Under  it. 

*'Q.  You  refused  to  go  under  It,  to  go  to 
the  back  end  of  the  car  and  push  it  out? 

**A.  Yes,  air. 

**Q.  Did  he  have  any  talk  there  about  the 
rock  at  that  time? 

*'A.  No,  sir;  he  didn't  say  anything  more 
about  it,  any  more  then.  I  only  had  three  tim- 
bers there  at  that  time,  no,  four  timbers,  and 
I  went  and  got  another  one,  me  and  the  mine 
boss  (Taylor).  We  had  carried  him  one  that 
day,  and  I  went  and  got  and  carried  him  an- 
other. 

Q.  What  sort  of  prop? 

A.  We  got  a  4% -foot  prop. 

"Q.  How  many  props  had  yon  hauled  earlier? 

"A.  I  had  hauled  him  one,  and  we  carried 
him  up  one,  and  I  took  him  one  by  myself,  and 
then  I  got  the  bank  boss,  and  we  carried  him 
another  one.    •    •    • 

'*Q.  Why  did  you  use  shorter  props  in  tha 
roadway? 

A.  Generally  set  them  on  top  of  the  ties. 
Q.  Did  you  carry  him  a  short  prop  that  day  I 

'*A.  Yes:   one  4-foot  prop. 

••Q.  Why? 

"A.  Ue  asked  me  to  bring  him  a  timber* 
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"Q.  Mr.  Sparks? 

"A.  Yes,  after  I  spoke  to  him  about  the 
rotck.  He  said  he  wanted  a  4-ft>ot  tbn" 
ber.    •    •    • 

"Q.  About  how  long  had  Mr.  Sparks  been 
working  there? 

"A.  Abont  three  months,  I  suppose,  as  far 
as  I  remember,  all  the  time  I  was  there. 

Oross-Bzamination. 

''Q.  Yon  say  yon  regarded  the  rock  that  fell 
as  dangerous? 

-A.  Yes.    •    •    • 

"Q.  What  was  exactly  what  yon  said  to 
Sparks? 

"A.  Why,  when  I  went  in  after  the  car,  I 
saw  the  rock  had  given  down;  he  said,  TiCt's 
pnsh  it  out/  and  I  says,  'No;  that  rock  np 
there  is  going  to  fall.'  He  says,  'Oh,  ain't  no 
danger  in  that  rock,'  and  he  went  to  push  be- 
hind, and  I  says:  'I  wouldn't  go  back  there; 
we  can  pull  it  here.' 

*'Q.  Sparks  said  there  was  no  danger  in  the 
rock? 

"A.  Yes,  sir. 

"Q.  I  thought  you  said  a  while  ago  he  thought 
it  would  fall  that  night? 

"A.  He  did. 

"Q.  He  thought  it  was  going  to  fall  that 
night;  it  would  not  be  dangerous  then;  would 
not  fall  then? 

••A.  Yes,  sir.    •    •    •- 

There  la  a  good  deal  of  evidence  to  the 
effect  that  the  i^oe  where  Sparks  was  work- 
ing was  not,  as  a  whole,  properly  timbered. 
But,  conceding  this  to  be  trne  as  to  the  rest 
of  the  room,  it  is  unimportant  in  this  con- 
nection. The  rock  that  killed  decedent  was 
one  immediately  over  the  car  that  he  was 
loading.  It  la  shown  that  the  erection  of 
a  single  prop  would  have  prevented  the  fall 
of  the  rock. 

Flanary. 

"To  the  best  of  my  recollection,  the  piece  of 
slate  went  back  over  the  rear  of  the  car,  I 
guess,  5  feet  If  a  Jack  prop  had  been  set  at 
the  rear  of  the  car  under  the  slate,  the  slate 
would  have  been  safe  at  the  present  time." 

Sexton. 

"Q.  If  there  had  been  a  timber  set  there  II. 
e.,  at  the  car],  would  it  have  held  the  rock? 

"A.  Yes. 

"Q.  Good  mining  would  have  required  a  tim- 
ber to  have  been  set  there? 

♦•A.  Yes,  sir.    •    •    • 

"Q.  But  a  prop  set  behind  the  car  would  have 
held  it  [i.  e.,  the  rock  that  finally  fell]? 

"A.  Yes.- 

£\irther,  it  was  the  duty  of  the  miner  to 
set  «the  props  where  he  was  working. 

Sexton. 

'*Q.  It  was  the  miner's  duty  at  this  place  [i 
e.,  defendant's  mine]  to  set  the  timbers? 

"A.  Yes;  they  set  the  timbers,  the  straight 
timbers.    •    •    • 

**Q.  If  he  [i.  e.,  Sparks]  could  see  a  crack  in 
there,  what  was  it  his  duty  to  do? 

"A.  It  was  his  duty  to  prop  it,  or  take  it 
down," 


The  evidence  establishes  that  the  necessary 
pr(^)6  were  afforded  decedent,  and  while  one 
or  two  of  them  were  too  short  to  readbi  from 
the  floor  to  the  roof,  it  is  shown  that  these 
short  timbers  were  intended  to  be  set  upon 
the  ties.  When  this  was  done  they  were  long 
enough. 

The  witness  Hinton  testifies  that  before 
the  rock  fell,  he  carried  the  decedent  a 
short  prop  at  the  latter'a  request 

The  evidence  of  plalntUTs  witnessea  as  to 
the  extent  of  decedent's  experience  Is  con- 
flicting, but  the  aggregate  of  that  experience 
was  considerable,  certainly  sufficient  to  en- 
able him  to  know  the  danger  of  draw  slate. 
One  of  the  witnesses  for  the  plaintiff  (Oord- 
er)  testifies  that  he  had  known  decedent  off 
and  on  all  his  Ufe,  and  when  asked  what  he 
did  during  "all  that  time  that  he  knew  him. ' 
replied  that  he  "reckoned  he  worked  around 
the  mines  the  most  of  the  time."  Other 
witnesses  limit  his  aggregate  time  of  actual 
work  in  the  coal  mines  during  his  life  p^od 
to  a  year,  or  a  year  and  a  half. 

Decedent  is  described  as  '*no  fool,  by  any 
means;  plenty  of  soise,  good  sense." 

A  part  of  the  plaintiff's  case  is  a  statement 
made  after  the  fatal  injury  by  Weeks,  the 
superintendent  of  the  mine.  This  statement 
was  made  in  the  presence  of  several  wit- 
nesses, and  In  the  language  of  one  of  them 
is  as  follows: 

**Mr.  Weeks  said  there  was  a  piece  of  rock 
fell  while  he  was  in  there— I  don't  remember 
'  whether  he  said  it  was  a  small  piece  of  rock; 
I  believe  he  said  a  smdl  piece  of  rock  feO— 
he  said  the  rock  give  down  ontil  he  could 
about  put  his  finger  over  it,  and  he  said  to 
John,  he  said  he  warned  John;  said  to  John,. 
'We  must  watch,  or  notice,  these  little  thingi.' 
He  said  to  John,  'We  must  watch,  or  notice 
these  little  things.** 

This  warning  was  10  or  15  minutes  before 
the  rock  fell.  Weeks!  statement  is  proven  by 
several  witnesses,  and  the  forms  in  which  it 
iB  repeated  are  variant,  but  substantially  the 
same.  For  instance,  another  witness,  Oord- 
er,  states  that  Weeks  said  that  he  was  In 
John's  place  a  few  minutes,  or  a  little  while 
before  he  was  killed,  and  noticed  the  rock 
had  given  down,  so  that  he  could  pot  his 
finger  over  the  rods.,  and  he  said  to  John: 
"You  will  have  to  watch  these  little  things.'* 

Plaintiff  In  error  insists  that  Weeks'  state- 
ment and  the  testimony  of  Hinton  are  oon- 
fiicting,  and  therefore  the  Jury  would  be 
justified  in  rejecting  all  of  Hinton's  testi- 
mony. This  conflict  is  supposed  to  be  found 
in  that  portion  of  Hinton's  testimony  i^ 
which  he  says  that  "he  was  in  decedent's 
room  he  guessed  12  or  15  minutes  before  lie 
was  hurt'*  and  that  "Mr.  Weeks  was  not  up 
in  his  [L  e.  Sparks']  room;  he  was  coining 
down  from  up  in  the  heading." 

This  statement  of  Hinton's  is  not  in  neces- 


Va,)  ADDINGTON  v.  GUESTS  RIVER  COAL  CX).  701 

(108  as.) 

sary  conflict  with  the  statement  imputed  to   exercise  of  ordinary  care.**     Jacoby  Co.  y. 


Weeks.  The  latter  was  with  Sparks  a  "few 
minutes  before  he  was  killed,"  or  "a  little 
while  before  he  was  killed/'  or  "10  or  15 
minutes  before  he  was  kUled/'  or  "about  15 
minutes  before  he  was  killed/*  using  the  lan- 
guage of  the  witnesses  who  repeat  Weeks' 
statement  Hlnton  guessed  that  he  was  in 
Sparks'  room  12  or  15  minutes  before  his 
death. 

These  statements  of  time  are  flexible  es- 
timates, that  can  be  no  more  given  a  precise 
and  definite  Interpretation  than  the  word 
"several,"  as  ordinarily  used.  But  even  as 
made,  one  party  might  readily  have  been  with 
Sparks  shortly  before  his  death,  and  left  be- 
fore the  other  arrived.  Hinton  was  pulling 
coal  for  Sparks,  and  regularly  coming  and 
going.  He  was  undoubtedly  in  the  latter's 
room  at  various  times  in  the  course  of  the  day, 
and  his  statement  that  when  last  there  he 
did  not  see  Weeks  does  not  cast  doubt  upon 
his  assertion  that  he  saw  decedent  in  his 
room  12  or  15  minutes  before  his  death.  A 
jury  dealing  with  these  statements  of  Weeks 
and  Hinton  would  not  be  justified  In  con- 
cluding that  they  were  in  necessary  opposi- 
tion, and  unless  they  were  In  sudb  opposition 
credence  is  to  be  giv^i  to  both  witnesses. 
The  alleged  contradiction  between  the  respec- 
tive statements  furnishes  no  ground  upon 
which  this  court,  under  accepted  rules,  should 
reject  the  entire  testimony  of  Hinton. 

[1]  The  rule  of  consideration  on  demurrer 
to  the  evidence  is  succinctly  stated  in  Milton 
V.  N.  ft  W.  Ry.  CJo.,  108  Va.  768,  02  S.  B.  061: 

"^f  upon  demurrer  to  the  evidence  the  evi* 
dence  is  such  that  the  jury  might  have  found 
a  verdict  for  demurree,  the  court  must  so  find, 
and  grant  judgment  in  his  favor.  *  *  *  And, 
further,  where  reasonably  fair-minded  men 
might  differ  uiK>n  a  question,  such  Question 
must  be  decided  against  the  demurrant ** 

The  evidence  in  the  instant  case  and  the 
effect  of  same  will  be  considered  in  the  light 
of  these  as  well  as  of  other  principles  of  rec- 
ognized authority,  now  to  be  cited. 

[2]  A  servant  must  "provide  for  his  own 
safety  from  such  dangers  as  are  known  to 
him,  or  which  are  discernible  by  ordinary 
care  on  his  part,  and  •  *  *  tills  duty  is 
as  obligatory  upon  him  as  the  duty  of  the 
master  is  upon  the  master  to  provide  for 
him."  Iron,  Coal  ft  Coke  Co.  v.  Munsey,  110 
Va.  163,  164,  65  S.  E.  479,  481. 

[3]  "The  rule  that  it  is  the  mastei's  duty 
to  inform  his  servant  of  dangers  ordinarily 
incident  to  the  service  ♦  ♦  •  only  ajv- 
plies  where  there  is  a  danger  known,  or  which 
ought  to  be  known,  to  the  master,  of  which 
the  servant,  on  account  of  his  youth  or  in- 
experience, is  ignorant,  and  which  he  cannot 
reasonably  be  expected  to  discover  by  the 


Williams,  110  Va.  6,  65  S.  B.  493. 

14]  ''Unquestionably  where  a  servant  is  em- 
ployed to  engage  in  a  dangerous  work 
«  •  •  the  master,  as  a  general  rule,  owes 
him  the  duty  to  use  ordinary  and  reasonable 
care  and  diligence  to  make  his  place  of  work 
as  reasonably  safe  as  the  nature  of  the  work 
admits  of,  but  this  general  rule  does  not  ap- 
ply when  the  work  which  the  servants  are 
employed  to  do  consists  *  *  *  in  con- 
stantly changing  the  character  of  the  place 
for  safety  as  the  work  progresses."  Jaooby 
V.  Williams,  supra,  110  Va.  68,  65  S.  B.  494. 

^'Where  the  dangers  of  the  employment  are 
visible  so  that  any  man  of  ordinary  intelli- 
gence, though  not  an  expert  could  not  fall- 
to  see  and  comprehend  them,  an  employer  Is 
under  no  *  *  *  obligation  to  warn  the 
servant  of  their  existence."  Id.,  110  Va.  62» 
65  S.  E.  493. 

There  Is  also  the  rule  of  assumed  risk. 

[I]  '^A  servant,  when  he  enters  the  service 
of  the  master,  assumes  all  the  ordinary  risks 
of  such  service,  and  also  as  a  general  rule  as- 
sumes all  risks  from  causes  which  are  known 
to  him,  or  should  be  readily  discernible  by  a 
person  of  his  age  or  capacity,  in  the  exercise 
of  ordinary  care.**  Clinchfleld  Coal  Ca  v. 
Wheeler,  111  Va.  265,  68  S.  E.  1001. 

In  the  case  of  Crane's  Nest  Coal  ft  Coke 
Oo.  V.  Mace,  105  Va.  624,  54  S.  E.  479,  it  ap- 
pears that  the  miner,  in  order  to  make  more 
runs,  that  is,  a  larger  daily  output,  failed^ 
before  undercutting,  to  test  the  overhanging 
coal  which  had  been  improperly  left  in  iK)Bi- 
tion  by  other  employees.  The  miner  knew 
that  the  coal  might  fall,  and  could  have  made 
a  test  by  tapping  this  coal  with  a  pick« 
When  the  coal  bulged,  it  was  the  duty  of 
the  undercutter  to  report  the  fact  to  the  fore- 
man, and  stay  out  of  danger  until  the  coal 
was  properly  faced.  The  plaintiff  said  that 
he  knew  it  was  dangerous  to  cut  under  bulg- 
ing coal,  but  thought  it  was  solid,  and  did 
not  think  that  it  was  his  duty  to  test  It  be- 
fore cutting.  The  court  held  in  that  case  that 
the  plaintiff  was  confronted  with  an  open 
and  obvious  danger,  which  he  could  and 
should  have  avoided,  and  that  the  fkcts 
showed  an  assumption  of  risk  on  his  part, 
which  precluded  recovery.  Crane's  Nest  Coal 
ft  Coke  Co.  V.  Mace,  105  Va.  626,  54  S.  E.  480. 

In  Mason  &  Perkins  v.  Post,  105  Va.  500, 
54  S.  B.  313,  11  L.  R.  A.  (N.  S.)  1038,  the 
court  said  that  when  the  plaintiff  entered  the 
service  of  the  defendants,  he  assimied,  "not 
only  the  usual  ordinary  risks  and  perils  of 
the  service,  but  also  such  other  risks  as  be- 
came apparent  by  ordinary  observation.*' 
His  performance  was  optional,  and  he  took 
the  chance  of  such  perUs. 

A  ruling  case  in  Virginia  on  the  subject  of 
perils  obvious  to  a  man  of  ordinary  intelll* 
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gence  Is  that  of  Fields  v.  Virginian  Ry.  Co., 
114  Va.  558,  77  S.  E.  501.  In  that  case  the 
method  of  doing  the  particular  work  in  prog- 
ress WAS  to  cut  Into  the  bottom  of  an  em- 
bankment under  and  along  the  front,  and 
then  make  a  trench  along  the  top  of  the  em- 
bankment, parallel  with  the  face  of  the  same. 
Thi^  work  completed,  the  next  stop  was  to 
break  off  the  front  of  the  embankment  which 
had  been  cut  under,  by  the  use  of  crowbars. 
While  the  trench  was  being  cut,  and  the 
holes  bored,  preliminary  to  prizing  off  the 
face  of  the  embankment,  the  face  gave  way, 
carrying  down  the  foreman  and  an  employee 
who  was  helping  him.  A  laborer  who  was 
at  work  on  the  embankment  at  this  time, 
engaged  in  undercutting,  was  injured.  Said 
the  court,  in  passing  on  his  claim  for  dam- 
ages: 

The  injured  party  was  "of  mature  years  and 
of  ordinary  intelligence  and  capacity.  He  knew 
how  the  work  *  *  *  was  being  done,  and 
that  there  was  some  risk  in  doing  it  in  that 
manner.  The  risk  was  open  and  obvious  and 
incident  to  the  work  as  it  was  being  doneJ 


»f 


A  verdict  for  the  railway  company  was 
sustained. 

Generally  speaking,  it  is  the  duty  of  the 
servant  to  provide  for  his  own  safety  from 
such  dangers  as  are  known  to  him,  or  are 
discernible  by  ordinary  care  on  his  part,  and 
this  duty  is  as  obligatory  on  him  as  the  duty 
of  the  master  is  upon  the  master  to  provide 
for  him. 

[6]  A  plaintiff  seeking  recovery  for  Injuries 
on  the  ground  of  negligence  of  the  master, 
and  alleging  such  negligence  as  the  prox- 
imate cause  of  said  injuries,  must  not  be 
guilty  of  negligence  that  either  solely  causes, 
or  proximately  contributes  to,  the  injuries 
complained  of. 

Negligence  has  been  authoritatively  de- 
fined as  follows: 

'^Negligence  is  the  failure  to  do  what  a  rea- 
sonable and  prudent  person  would  ordinarily 
have  done  under  the  drcumstances  of  the  sit- 
uation, or  doing  what  such  a  person  under  the 
existing  circumstances  would  not  have  done. 
The  duty  is  dictated  and  measured  by  the  exi- 
gencies of  the  situation."  B.  &  P.  By.  Go.  v. 
Jones,  95  U.  S.  442,  24  L.  Ed.  506. 

Decedent  was  a  man  35  years  old,  in  com- 
plete possession  of  his  faculties,  and  natural- 
ly endowed  with  "plenty  of  sense,"  "good 
sense."  The  witnesses  do  not  seem  to  think 
that  he  was  an  "experienced  miner,"  though 
they  do  not  advise  us  in  any  clear  and  defi- 
nite fashion  as  to  what  is  necessary  to  con- 
stitute such  a  miner.  However,  one  of  these 
witnesses,  a  miner,  "guessed  he  [1.  e.  Sparks] 
was  a  man  of  reasonable  experience,"  and, 
speaking  for  himself,  said  that  he  "didn't 
know  that  he  would  have  hesitated  to  let 
him  work,"  if  he  "had  come  and  wanted  to 


work."  At  any  rate,  decedent  had  secured 
the  experience  that  would  come  from  work- 
ing off  and  on  about  coal  mines  for  a  large 
portion  of  his  life.  In  the  aggregate  lie  had 
done  much  actual  work,  and  at  the  time  of 
his  death  he  was  working  in  a  place  where, 
as  his  work  progressed,  he  constantly 
changed  the  character  of  the  place  for  safety. 
The  danger  to  be  apprehended  was  an  open 
and  obvious  one  and  the  perception  of  this 
danger  called  for  no  acute  powers  of  ob- 
servation. When  a  man  first  enters  a  mine, 
and  observes  props  in  position,  the  necessity 
and  purpose  of  their  use  is  obvious.  Dece- 
dent had  not  only  observed  these  props  in  posi- 
tion during  many  years  of  actual  observation 
which  had  acquainted  him  with  their  use,  but 
at  the  time  he  received  his  fatal  injuries 
was  engaged  in  work  in  which  it  was  his 
duty,  as  that  work  progressed,  to  place  his 
own  props,  and  thereby  assure  his  own  safe- 
ty. (See  statement  of  Sexton,  supra.)  His 
obligation  in  that  respect  was  definitely  im- 
posed, and  he  had  been  supplied  with  the 
props  necessary  to  support  the  very  rock  that 
ultimately  fell  and  killed  him.  When  ha 
called  for  a  prop  of  specified  length,  that 
prop  was  promptly  furnished,  and  was  in  his 
room  at  the  time  of  his  death. 

As  touching  on  decedent's  knowledge  of 
the  danger  ever  present  when  a  miner  is 
working  under  partially  detached,  or  rotten, 
roof.  It  will  be  recalled  that  the  witness 
Sexton  states  that  over  10  years  ago,  when 
Sparks  was  working  for  him  in  a  coal  mine, 
little  pieces  of  slate  commenced  to  faU.  At 
once  decedent  said:  "I  ain't  going  to  work 
here;  I  will  get  killed.'*  In  response  to 
Sexton's  suggestion  that  "it  would  not  hurt 
him,  that  he  (Sexton)  would  watch  the  top," 
decedent  replied:  "No;  1  wont  do  it."  It  is 
possible  that  as  decedent  increased  in  ex- 
perience, and  acquired  greater  knowledge  of 
top;  he  took  greater  chances,  but  this  would 
not  furnish  ground  for  a  recovery.  Accord- 
ing to  Sexton,  after  be  (L  e..  Sexton)  "got  to 
be  an  experienced  miner,  he  became  a  care- 
less miner,"  and  would  work  under  "cracked 
and  drawn  down"  top,  observing  it  all  the 
while,  and  knowing  that  it  was  his  duty  to 
prop  it,  or  take  it  down,  or  get  oat  from 
under  it,  but  not  doing  any  one  of  these 
things,  simply  "taking  the  risk." 

Sparks'  father  states  that  his  son  told  him 
that  he  was  afraid  he  could  not  keep  up  the 
props,  and  when  he  asked  him  several  times 
to  quit,  he  replied  that  he  would  try  it  a 
little  while  longer.  This  was  certainly  an 
assumption  of  risk,  since  be  was  under  no 
compulsion  to  continue  to  work. 

Decedent's  colabdrer,  the  witness  Hintoo, 
noticed  the  draw  slate  shortly  before  it  fdU 
and  called  Sparks'  attention  to  the  fact  that 
it  had  given  down  "near  half  an  inch."  He 
was  "scared  of  the  rock,"  and  "refused  to 
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go  under  It,**  telling  Sparks  that  "be  could 
push  at  the  other  end  of  the  car,  If  he  want- 
ed to,*'  but  that  ''he  would  not  go  under  that 
rock."  If  Hinton  was  an  experienced  miner, 
this  suggestion  on  his  part  was  certainly  a 
warning  to  be  regarded;  if  he  was  not  an 
experienced  miner,  his  perception  of  danger 
should  not  have  been  more  acute  than  that  of 
decedent.  Hence,  what  was  obvious  to  him 
should  have  been  obvious  to  Sparks.  In 
response  to  Hinton's  warning  of  danger,  and 
expression  of  personal  apprehension,  deced- 
ent responded: 

"That  he  did  not  think  there  was  very  much 
danger  in  it  [i.  e.,  the  rock],  that  he  would 
get  out  another  car  that  day,  and  probably 
it  would  come  down  in  the  night." 

In  addition  to  the  warning  of  danger  con- 
veyed by  the  condition  of  the  roof,  and  the 
freely  expressed  alarm  of  Hinton  over  the 
threatening  aspect  of  the  piece  of  draw  slate 
immediately  over  the  decedent's  car,  it  ap- 
pears that  Weeks,  the  superintendent  of  the 
mine,  was  in  decedent's  room  shortly  before 
his  death,  and,  noticing  that  the  rock  in 
question  had  given  down  to  such  an  extent 
that  he  could  put  his  fingers  in  the  crack, 
warned  him  that  this  was  a  portent  of  dan- 
ger, saying  that  these  little  things  must  be 
watched.  Having  in  mind  that  the  danger 
of  falling  draw  slate  is  an  open  and  obvious 
one  to  a  man  accustomed  to  work  in  mines; 
that  decedent  saw  the  crack  between  the 
sandstone  and  the  rock  that  ultimately  fell; 
that  his  attention  was  particularly  called  to 
the  meaning  of  this  crack,  and  the  specific 
warning  that  it  conveyed;  that  his  fellow 
laborer,  mindful  of  danger  to  his  own  life, 
refused  to  go  under  this  rock;  that  the  nec- 
essary prop  to  support  this  rock  was  furnish- 
ed, and  ready  to  hand;  that  it  was  the  duty 
of  the  miner  to  set  this  prop ;  that  this  prop 
once  set  would  have  supported  the  rock — 
what  was  the  duty  of  a  reasonable  and  pru- 
dent person  under  the  circumstances;  what 
would  such  a  person  have  done? 


rock  would  fall  at  once,  it  may  be  that 
decedent  concurred  in  that  view,  but  he  did 
think  that  it  was  likely  that  it  would  fall 
that  night  With  that  thought  in  mind,  he 
took  the  risk  of  its  falling  sooner,  and  of  the 
danger  to  his  life  when  he  continued  to  work 
under  a  loose  and  unpropped  slab  of  draw- 
slate.  He  cannot  be  relieved  from  the  charge 
of  contributory  negligence  proximately  con- 
tributing to  his  death.  If  the  warning  of 
Weeks  might  have  been  more  emphatic  than 
it  was,  still  there  was  nothing  in  what  he 
said  to  create  a  situation  in  which  the  min- 
er's continuance  in  his  work  was  at  the 
risk  of  the  company.  With  respect  to  the 
general  danger  of  falling  draw  slate,  the 
miner  in  the  Instant  case  assumed  the  risk. 
Plaintiff  in  error  dtes  us  to  the  cases  of 
Riddley  v.  Clinchfleld  Goal  Corporation,  119 
Va.  711,  89  S.  B,  926,  and  Va.  I.,  O.  &  0.  Co. 
V.  Munsey>  supra,  in  support  of  plaintiff's 
right  to  recover.  The  facts  of  these  cases 
are  very  different  from  the  facts  of  the 
case  in  Judgment  In  Riddley's  Case  the 
master  assured  the  servant  that  if  he  would 
act  as  brakeman  for  a  reckless  motorman, 
the  latter  would  operate  the  motor  slowly 
during  the  period  of  their  joint  service.  The 
court  held  that  under  this  assurance,  not- 
withstanding the  brakeman's  antecedent 
knowledge  of  the  recklessness  of  the  motor- 
man,  he  did  not  assume  the  risk  of  the 
injury  that  resulted  therefrom,  as  a  matter 
of  law.  It  was  further  held  by  the  court 
that  the  brakeman  had  the  right  to  rely  upon 
the  company's  assurance  that  if  he  worked 
with  the  motorman,  "the  motorman  would 
operate  the  motor  slowly."  Hence  his  sub- 
sequent association  with  the  motorman  was 
at  the  company's  risk. 

In  Munsey*s  Case,  the  miner  abandoned 
the  room  where  ho  was  working  because  he 
considered  It  dangerous.  He  did  not  return 
to  work  until  the  mine  boss  assured  him  that 
the  room  had  been  made  safe.  This  miner 
was  inexperienced,  and  positively  stated  that 
he  did  not  understand  the  danger  of  working 
If  negligence  is  doing  what  a  reasonable  in  his  room  on  his  return.  Moreover,  in  this 
and  prudent  person  would  not  have  done  |  case  it  was  the  duty  of  the  company  to  prop 
under  the  circumstances,  then  in  the  situa-  the  rock  that  ultimately  fell  on  the  plaintiff, 
tion  reviewed  the  decedent  was  guilty  of  Held,  that  under  the  circumstances  the 
negligence.  miner  did  not  assume  the  risk. 


[7]  Ordinary  prudence  and  natural  good 
sense  brought  to  bear  upon  such  a  situation 


After  a  careful  review  of  the  facts  of  this 
case,  and  of  the  authorities  dted,  we  find  no 


imperatively  indicate  that  the  miner  should  I  error  in  the  action  of  the  trial  court  sustain- 
have  removed,  or  propped,  the  rock,  or  with-  ing  the  demurrer  to  the  evidence^  and  its 
drawn  himself  from  danger.    It  may  be  that  judgment  la  affirmed. 
the  superintendent  did  not  think  that  the  |     Affirmed. 
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(130  Va.  698) 

CLiNCHFIELD    COAL    CORPORATION    V. 

HAWKINS. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

22,  1021.) 

1.  Master  and  servant  ^=9l53(2)->Mlne  oper- 
ator required  by  statute  to  give  Inexperieno- 
ed  employees  Immediate  personal  direction. 

Under  Code  1910,  |  1840,  providing  that 
an  inexperienced  coal  miner  shall  work  under 
direction  of  a  foreman,  or  other  experienced 
worker,  until  he  has  had  reasonable  oppor- 
tunity to  become  familiar  with  ordinary  dan- 
gers, furnishing  an  inexperienced  miner  with 
competent  foreman  and  experienced  workmen 
is  not  sufficient,  but  he  must  be  given  such 
immediate  personal  direction  as  to  afford  him 
a  reasonable  opportunity  to  become  familiar 
with  the  ordinary  dangers  incident  to  the  work. 

2.  Master  and  servant  ^=»289(ll)«Contrfbu- 
tory  negligence  of  inexperienced  ooal  miner 
held  for  jury. 

In  an  action  for  injuries  to  an  inexperi- 
enced coal  miner  21  years  old,  who  had  worked 
with  an  experienced  miner  about  nine  days 
before  he  was  hurt  by  falling  slate  about  and 
after  a  shot,  hM  on  the  evidence  that  it  was 
a  question  for  the  jury  whether  he  had  been 
instructed  as  to  the  dangers  as  required  un- 
der Oode  1019,  I  1840,  so  as  to  be  guilty  of 
working  in  a  place  known  to  be  unsafe  in  vio- 
lation of  section  1863,  and  of  failure  to  use 
props  in  violation  of  section  188T. 

3.  Master  and  servant  ^=9243(12)— I  neKperl- 
enoed  miner  Injured  by  falling  slate  held 
not  precluded  from  reoovartng  by  employ- 
er's niieu 

Goal  mine  operator's  rule  posted  under 
Oode  1010,  I  1878,  directing  miners  not  to  go 
to  work  after  a  shot  until  sure  roof  of  mine 
was  safe,  merely  required  miner  to  use  dili- 
gence not  to  work  under  unsafe  roof  and  did 
not  preclude  inexperienced  miner,  who  resumed 
work  after  a  shot,  from  recovering  for  in- 
juries by  a  fall  of  slate  an  hour  after  a  shot, 
where  the  condition  of  the  roof  was  not  glar- 
ingly dangerous. 

4.  Master  and  servant  «s>243( I)— Employee 
must  obey  reasonable  rules. 

The  employee  is  required  to  obey  reason- 
able rules  of  employer. 

5.  Master  and  servant  ^=9204(2)~Rl8k  of 
employer's  breaoli  of  statutory  duties  not 
assumed. 

Bmployee  does  not  assume  risk  of  em- 
ployers  breach  of  statutory  dutiea. 

6.  Master  and  servant  ^=»288(ll)»Coal  min- 
er's assumption  of  risk  of  falling  slate  held 
for  jury. 

Whether  an  inexperienced  coal  miner,  21 
years  old,  who  had  worked  in  the  mine  about 
nine  days  before  he  was  hurt  by  falling  slate 
about  an  hour  after  a  shot,  assumed  the  risk 
under  the  common-law  doctrine  held  for  the 
jury. 


7.  Master  and  servant  <9s»l90(l4)  —  Felliw 
servant  doctrine  inapplicable  to  Inexperiesced 
miner  directed  by  superior. 

Where  a  miner  injured  by  falling  slate  after 
a  shot  was  inexperienced  and  did  not  work 
under  such  direction  of  an  experienced  miner 
as  Code  1019,  |  1840,  requires,  the  negligence 
the  latter  in  not  examining  the  roof  was  not 
that  of  a  fellow  servant. 

Error  to  Circuit  Court,  Dickenson  County. 

Action  by  Edgar  Hawking  against  the 
Clindifleld  Coal  Corporation.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Moriaon,  Morison  &  Bobertson,  of  Bristol, 
John  W.  Xlannagaut  Jr.,  of  Clintwood»  and 
W.  H.  Rouse,  of  Bristol,  for  appellant 

A.  A.  Skeen  and  J.  (X  Smith,  both  of  Clint- 
wood,  for  appellee. 

KELLY,  P.  This  action  was  brought  by 
Edgar  Hawkins  against  the  Cllndifield  Coal 
Corporation  to  recover  damages  for  personal 
Injuries  received  by  him  when  he  was  caught 
under  a  piece  of  falling  slate  in  a  mine  own- 
ed and  operated  by  that  corporation.  At 
the  trial  of  the  case  the  defendant  interpos- 
ed a  demurrer  to  the  evidence  which  the 
court  overruled,  and  a  judgment  followed  in 
ftivor  of  the  plaintiff  for  the  amount  of  the 
damages  fixed  by  the  jury  in  their  condition- 
al verdict.  Thereupon  the  defendant  obtain- 
ed this  writ  of  error. 

There  were  three  counts  in  the  declara- 
tion, but  the  charge  upon  whicli  the  plain- 
tiff's recovery  depends  is  that  he  was  an  in- 
experienced miner,  and  that  the  defendant 
negligently  failed  to  properly  instruct  him  as 
to  the  dangers  incident  to  the  work. 

The  plaintiff  was  a  bright,  intelligent  young 
man  nearly  21  years  of  age,  but  prior  to 
entering  the  service  of  the  defendant  as  a 
miner  his  principal  experience  at  manual 
labor  had  been  obtained  on  a  farm.  He  had, 
however,  done  some  work  cutting  timber  in 
the  woods,  and  had  also  been  employed  a 
short  time  on  the  railroad  grade  outside  of 
but  near  the  mine  in  which  he  was  subse- 
quently injured.  While  engaged  at  this  last- 
named  work  he  boarded  at  a  house  whore 
some  of  the  miners  also  boarded,  and  heard 
them  talk  in  a  general  way  about  tlieir 
work. 

He  had  been  employed  by  the  defendant 
as  a  miner  for  about  two  weeks  before  he 
was  hurt,  and  during  that  period  had  actual- 
ly worked  in  the  mine  eight  or  nine  days. 
This  was  his  first  and  only  experioice  in  that 
capacity,  and  he  was  not  instructed  by  any 
one  as  to  the  dangers  attending  the  work. 
This  is  his  unqualified  statement  on  the  sub- 
ject, and  while  there  are  some  general  and 
rather  indefinite  statements  to  the  contrary 
by  the  vritness  Bob  Dickenson,  whose  evi- 
dence is  hereinafter  more  fully  considered. 


^s^For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Ind#ie> 
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the  plaintiffs  statement  on  the  demurrer  to 
the  evidenoe  must  prevail. 

He  was  put  to  work  with  Bob  Dickenson, 
an  experienced  miner,  who  seems  to  have  as- 
signed his  work  to  him;  and  it  appears  that 
two  other  miners  of  experience  worked  with 
him  during  a  part  of  the  time.  His  duty 
was  to  load  coal  into  the  mine  cars,  and  so 
far  as  the  record  discloses  or  indicates  he 
was  never  at  any  time  while  in  the  mines 
-directed  to  do  any  other  work.  On  the  morn- 
ing of  the  accident  he  went  into  a  place  in 
the  mine  known  as  room  15  with  Dickenson, 
who  "shot  the  coal"  for  him  by  placing  a 
charge  of  dynamite  in  holes  drilled  on  top 
of  the  coal  seam  next  to  the  roof  of  the  mine 
so  as  to  spring  the  coal  loose  from  the  top. 
TThe  plaintiff  stood  by  and  saw  Dickenson 
prepare  the  shot,  and  they  both  withdrew  to 
a  place  of  safety  until  the  shot  went  ofC. 
Dickenson  did  not  go  back  to  investigate  the 
result  of  the  explosion,  and  the  plaintiff,  to 
whom  Dickenson  had  assigned  the  task  of 
loading  into  the  mine  cars  the  coal  thus  shot 
down,  returned  and  had  been  working  an 
hour  or  two  when  a  piece  of  "draw  slate" 
fell  from  the  roof  and  injured  him.  The 
plaintiff  very  frankly  admits  that  he  did  not 
look  at  the  roof,  but  says  he  would  not  have 
been  able  to  tell  by  looking  whether  it  was 
going  to  fall  or  not. 

The  remaining  facts,  so  far  as  material  to 
a  decision  of  the  case,  will  appear  in  the  dis- 
cussion of  the  various  grounds  which  the  de^ 
fendant  urges  upon  us  in  support  of  its  de- 
murrer to  the  evidence. 

It  is  insisted  that  any  recovery  by  the 
plaintiff  is  barred  because  he  violated  section 
18^  of  the  Code  of  1919,  a  part  of  the 
Virginia  mining  statute,  which  says  that — 

**No  minor  shall  continae  to  work  In  any 
working  place  known  by  him  to  be  unsafe,  or 
wliich  might  have  been  so  known  to  him  in 
the  exercise  of  ordinary  care.*' 

This  point  would  be  conclusive  of  the  case 
If  we  were  able  to  say  as  a  matter  of  law 
upon  the  evidence  certified  that  the  plain- 
tiff was  a  miner  of  sufficient  experience  to 
have  known,  or  to  have  been  able  to  ascer- 
tain by  the  exercise  of  ordinary  care,  that 
the  roof  was  unsafe.  The  case  depends,  in 
our  opinion,  entirely  upon  whether  he  had 
been  sufficientiy  Instructed  and  whether  he 
was  an  "inexperienced  person"  within  the 
meaning  of  section  1840  of  the  Code.  That 
section,  so  fkr  as  material  here,  is  as  fol- 
lows: 

"It  shall  be  the  duty  of  the  mine  foreman 
or  assistant  mine  foreman  of  every  coal  mine 
In  this  state  to  see  that  every  person  employed 
to  work  in  snch  mine  shall,  before  beginning 
work  therein,  be  inttmcted  as  to  any  unusual 
or  extraordinary  danger  incident  to  his  work 
in  such  mine  which  may  be  known  to  or  could 
reasonably  be  foreseen  by  the  mine  foreman 
or  assistant  mine  foreman.    •    *    * 
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'Bvery  inexperienced  person  so  employed 
shall  work  under  the  direction  of  the  mine 
foreman,  his  assistant,  or  such  other  expe- 
rienced worker  as  may  be  designated  by  the 
mine  foreman  or  assistant  until  he  has  had  rea- 
sonable opportunity  to  become  familiar  with  the 
ordinary  danger  incident  to  his  work." 

The  foregoing  section  of  the  mining  law 
imposes  two  nonassignable  duties  upon  em- 
ployers engaged  in  mining  operations:  Blrst, 
to  instruct  every  employee,  whether  experi- 
enced or  not,  as  to  the  unusual  and  extraor- 
dinary dangers  incident  to  his  work  in  the 
mine  which  may  be  known  to  or  could  rea- 
sonably be  foreseen  by  the  mine  forenuin  or 
asi^stant  tnlne  foreman;  and,  second,  to 
see  that  every  inexerienced  employee  works 
with  a  man  of  experience  until  he  has  had 
an  opportunity  to  become  familiar  with  the 
ordinary  dangers  Incident  to  the  work.  The 
former  requirement  of  the  statute  is  mer^ 
declaratory  of  the  oommon  law,  and  the  lat- 
ter was  Intended  by  the  lawmakers  to  pro- 
vide a  practical  and  effective  metiiod  for 
giving  to  Inexperienced  miners  the  instmo 
tions  which  at  conunon  law  It  was  the  duty 
of  the  employer  to  provide. 

If,  as  contended  by  oounsd  for  defendant, 
the  danger  that  draw  slate  would  under  the 
circumstances  fall  on  the  plaintiff  was  not 
"an  unusual  or  extraordinary  danga,"  then 
the  defendant  did  not  violate  the  first  branch 
of  section  1840  abo^e  quoted,  and  we  may 
go  further  and  say  that  while  the  difference 
between  "draw  date^'  and  the  sandstone  or 
permanent  roof  is  not  very  fully  bought  out 
in  the  record,  we  think  it  sufficiently  appears 
that  the  accident  which  happened  to  the 
plaintiff  was  one  which  any  experienced 
miner  would  have  as  a  matter  of  law  been 
bound  to  anticipate  and  protect  himself 
against 

[11  Upon  the  other  branch  of  the  statute, 
however,  we  are  of  opinion  that  on  the  evi- 
dence demurred  to  a  jury  might  reasonably 
have  found  that  the  plaintiff  was  an  "inex- 
perienced person,*'  and  as  such  entitied  to 
the  protection  plainly  intended  by  the  stat- 
ute for  such  person.  Underground  mining 
is  in  itself  a  hazardous  business,  and  the 
ordinary  and  usual  risks  and  dangers  in- 
cident thereto  may  be  quite  extraordinary 
and  unusual  to  one  not  experienced  in  that 
line  of  work.  For  example,  it  is  stated  in 
the  petition  upon  which  this  writ  of  error 
was  granted  that  "the  draw  slate  is  a  shaly, 
loosely  formed  layer  of  slate,  lying  on  top 
of  the  coal  seam  immediately  under  the 
sandstone  or  permanent  slate  roof,  and  al- 
ways must  be  taken  down."  If  this  state- 
ment be  amplified  by  saying  that  draw  slate 
must  always  be  either  taken  down  or  prop- 
ped, it  embodies  a  proposition  which  Is  doubt- 
less familiar  to  all  experienced  miners,  and 
which,  furthermore,  may  fairly  be  implied 
from  the  evidence  In  this  case  as  a  wholes 
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and  yet  that  proposition  is  by  no  means  a 
matter  of  common  knowledge  to  men  of  even 
very  wide  exi)erlence  in  other  fields  of  labor. 
It  seems  very  clear  from  the  record  before 
us  that  certain  very  common  roof  conditions 
In  the  mines  are  treacherous  and  dangerous, 
and  yet  an  inexperienced  miner  might  not 
fcnow  how  to  safely  guard  against  such  con- 
ditions. In  so  far  as  the  conditions  are  us- 
ual and  ordinarily  foimd  in  mines,  the  stat- 
ute requires  no  more  than  the  common  law 
did  with  reference  to  instructing  experienced 
men;  but  as  to  inexperienced  miners  the 
statute  provides  a  specific  practical  method 
designed  to  effectively  acquaint  them  with 
such  dangers  by  requiring  that  they  shall 
work  under  the  direction  of  a  mine  foreman 
or  his  assistant,  or  such  other  experienced 
worker  as  may  be  designated  by  the  mine 
foreman  or  assistant,  until  they  have  "had 
reasonable  opportunity  to  become  familiar 
with  the  ordinary  dangers  incident  to  the 
work."  The  plain  meaning  of  this  require- 
ment Is  that  the  inexperienced  miner  shall 
receive  such  direction  as  will  insure  either 
a  familiarity  with  the  dangers  of  the  work 
or  a  reasonable  opportunity  to  acquire  such 
familiarity.  Now,  it  is  contended  in  this 
case  that  the  plaintiff  did  work  under  the 
direction  of  a  competent  foreman  who  visit- 
ed the  place  every  day  and  an  experienced 
miner  who  assigned  his  tasks,  and  in  a  sense 
this  contention  is  true.  The  foreman  was  a 
competent  man,  and  he  did  visit  the  plant 
every  day,  and  Dickenson,  the  miner  with 
and  under  whom  the  plaintiff  worked,  was 
a  man  of  long  practical  experience  in  min* 
Ing  operations.  But  the  difficulty  with  the 
defendant's  case  is  that  neither  of  these  men, 
and  no  other  coemployee  can,  upon  the  de- 
murrer to  the  evidence,  be  said  to  have  given 
the  plaintiff  any  demonstrations,  directions, 
or  instructions  as  to  the  danger  of  the  roof, 
or  the  means  of  securing  himself  against 
such  danger.  He  had  never  wprked  in  a 
mine  before,  and  we  cannot  say,  from  the 
proof  before  us,  that  his  eight  or  nine  days* 
experience  in  this  mine,  had  unquestionably 
afforded  him  a  sufficient  opportunity,  from 
his  observation  of  the  work  by  others,  to 
understand  and  guard  against  the  danger. 
The  manifest  purpose  of  the  statute,  as  we 
construe  it,  is  not  compiled  with  by  merely 
furnishing  inexperienced  miners  with  com- 
petent foremen  and  experienced  co-workmen. 
Its  purpose  w{is  to  impose  upon  the  employer 
the  legal  duty  of  giving  inexperienced  per- 
sons such  immediate  personal  "directiou"  as 
to  afford  them  "a  reasonable  opportunity  to 
become  familiar  with  the  ordinary  dangers 
incident  to  the  work."  And  if  there  be  a 
fair  doubt  under  the  evidence  as  to  whether 
this  duty  has  been  performed,  the  question 
must  be  settled  by  the  jury. 

It  is  true  that  the  plaintiff  himself,  on  be- 


ing asked  by  his  counsd  the  following  ques- 
tion, gave  the  following  answer: 

"Q.  When  the  coal  is  removed,  do  they  do 
anything  to  keep  the  rock  from  falling? 

"A.  Yes,  they  are  supposed  to  take  it  down 
or  prop  it  up  one." 

And  it  is  also  true  that  on  cross-examina- 
tion he  was  asked,  "You  know  what  draw 
slate  is,  don't  you?"  and  answered,  "Yes,  1 
think  so." 

But  it  must  be  remembered  that  he  was 
testifying  long  after  he  received  the  Injury, 
and  after  it  is  entirely  reasonable  to  suppose 
that  the  circumstances  and  cause  of  the  ac- 
cident had  been  the  subject  of  mudi  discus- 
sion by  others  with  him  or  in  his  presence, 
and  his  answers  at  that  time  do  not  neces- 
sarily mean  that  he  knew  before  he  was  in- 
jured what  draw  slate  was  or  how  to  deal 
with  it  It  is  quite  easy  to  see  from  reading 
this  record  that  some  mine  roofS  require 
props  and  some  do  not;  that  draw  slate  is 
dangerous  and  treacherous,  and  that  experi- 
enced miners  have  no  trouble  in  distinguisb- 
ing  between  draw  slate  and  permanent  roof: 
but  it  is  by  no  means  clear  that  an  inex- 
perioiced  man  would  possess  such  knowl- 
edge, or  that  the  plaintiff  had  acquired  it 
prior  to  the  accident.  The  miner.  Bob  Dick- 
enson, says  he  regarded  him  as  an  inexperi- 
enced man,  and  treated  him  as  such,  and  the 
plaintiff  testified  that  he  had  nothing  to  do 
with  shooting  the  coal  or  setting  the  props, 
and  that  he  had  never  been  given  any  in- 
structions in  regard  thereto  by  anybody. 
And  while  it  is  true  that  Dickenson,  after 
saying  that  the  plaintiff  had  nothing  to  do 
with  shooting  the  coal  or  setting  the  props, 
added  that,  "In  case  the  slate  had  to  come 
down  he  [plaintiff]  was  supposed  to  set  a 
Jack  prop" — a  Jack  prop  being  the  first  or 
temporary  prop  to  secure  the  slate  while  the 
coal  last  shot  down  and  immediat^y  over 
it  Is  being  removed — the  force  of  this  state- 
ment is  lost  when  taken  with  the  testimony 
as  a  whole.  Dickenson  does  claim  in  g<aieral 
terms  that  he  cautioned  the  men,  fnclading 
the  plaintiff,  about  the  draw  slate,  bnt  he 
admits  that  he  said  nothing  to  him  about  set- 
ting a  Jack  prop  after  the  coal  had  be«i  shot 
and,  as  we  have  reen,  the  plaintiff  testified 
that  he  had  received  no  instructions  what- 
ever with  respect  to  the  roof,  and  would  not 
have  known  by  looking  at  it  whether  or  not 
it  was  liable  to  fall. 

[2]  We  conclude,  therefore,  that  the  plain- 
tiff cannot  be  denied  a  recovery  as  a  matter 
of  law  on  the  ground  of  having  violated  sec- 
tion 1863  of  the  mining  law  as  found  in  the 
CkHle  of  1019. 

And  for  like  reasons  we  readi  a  like  con- 
clusion as  to  the  contention  that  plaintiff 
violated  section  1867  of  the  Oode.  That 
section,  after  providing  for  daily  visits  by 
the  mine  foreman  or  assistant  fbreman.  and 
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for  direction 
place  in  the  mine  by  props,  directs  that  such 
props  *'shall  be  placed  and  used  by  the  min- 
ers working  therein,  as  in  this  chapter  pro- 
vided, to  the  end  that  such  working  places 
be  made  safe.**  The  mining  law  must  be 
read  as  a  whole,  and  the  section  here  under 
consideration  of  course  has  no  effect  upon 
the  right  of  the  plaintiff  to  recover  if  he 
did  not  know  and  had  not  had  a  reasonable 
opportunity  to  understand  when  and  how  to 
render  his  place  safe  by  the  use  of  props. 

[3]  And,  for  similar  reasons,  we  are  unable 
to  sustain  the  defense  based  upon  the  alleged 
violation  by  the  plaintiff  of  the  rule  that 
miners  were  not  to  go  to  work,  especially 
after  a  shot,  until  sure  the  roof  was  safe. 
The  defendant  had  complied  with  section 
1878  of  the  Code,  requiring  the  adoption  and 
posting  of  rules  for  the  government  and 
operation  of  the  mine,  and  under  the  terms 
of  that  section  the  plaintiff  was  charged  with 
notice  of  such  rules.  Among  them  was  a 
rule  which  said : 

"Don't  start  to  work,  especially  after  a  shot, 
until  you  are  sure  your  roof  is  safe." 

[4]  Obviously  all  that  this  rule  requires  is 
that  the  miner  must  use  due  diligence  to  see 
that  he  does  not  work  under  an  unsafe  roof, 
and  due  diligence  in  every  case  depends  upon 
the  attending  drcumstancee.     The  plaintiff 
admits  that  he  did  not  look  at  the  roof  at 
all  after  the  shot  was  flred,  but  states  with- 
out qualification   that  he  would  not,  with 
hia  limited  knowledge  and  experience,  have 
been  able  to  tell  whether  it  was  liable  to  fall. 
There  is  nothing  in  the  evidence  to  show  that 
tlie  condition  of  the  roof  over  him  was  glar- 
ingly^ datigeroua      Hie   was   permitted    by 
Dickenson  to  go  back  after  the  shot  with 
no  instructions  exc^t  to  load  the  coal  into 
cars.    As  a  matter  of  fact  the  roof  remained 
in  place  for  an  hour  or  so  before  it  fell. 
The  ruling  purpose  of  the  statute,  which  is 
the   safety  and   protection   of   the   miners, 
would  be  to  a  large  extent  frustrated  if  the 
employer  could,  by  making  and  publishing 
such  a  rule  as  is  here  relied  upon,  relieve 
himself  of  the  duty   of  seeing  that  inex- 
perienced employees  were  given  the  oppor- 
tunity of  becoming  acquainted  with  the  dan- 
gers of  the  work.    It  Is  of  course  well-set- 
tled law  that  the  employee  is  under  as  im- 
perative obligation  to  obey  reasonable  rules 
as  the  employer  is  to  make  them.    Shumak- 
er's   Administrator  v.  Atlantic   Coast   Line 
R.    Co.,  125  Va.  393,  401,  99  S.  B.  739,  and 
erases  dted.    But  the  employee  must  have  an 
adequate  opportunity  to  underf>tand  the  pur- 


bound  by  them.  TJhder  the  facts  of  this  case, 
as  they  are  presented  by  the  demurrer  to  the 
evidence,  we  are  unable  to  say  that  a  Jury 
must  have  found  that  the  plaintiff  negiig^itly 
violated  the  rules  in  question. 

[6,6]  The  doctrine  of  assumed  risk  cannot 
avail  the  defendant  It  does  not  apply  as  to 
breaches  of  the  statutory  duties  of  the  mas- 
ter (Carter  CJoal  Co.  v.  Bates,  127  Va.  686. 
105  S.  E.  76) ;  and,  independent  of  that  prop- 
osition, we  are  not  prepared  to  hold  as  a 
matter  of  law  from  the  facts  of  the  case  that 
under  the  conmion-law  doctrine  unaffected 
by  statute,  the  danger  was  so  patent  and 
obvious  as  to  bar  the  plaintiff's  recovery. 

[7]  It  la  claimed  that  Dickenson,  who  was 
neither  a  foreman  nor  assistant  foreman,  was 
a  fellow  servant  with  the  plaintiff,  and  that 
if  he  was  guilty  of  any  negligence  in  not  ex- 
amining the  roof  and  propping  or  taking  it 
down,  the  risk  of  that  negligence  was  as- 
sumed by  the  plaintiff.  But  it  must  be  re- 
membered that  if  the  plaintiff  was  an  Inex- 
perienced miner,  the  statute  Imposed  upon 
the  defendant  the  nonassignable  duty  of  see- 
ing that  he  worked  under  such  direction  of  a 
foreman,  assistant  foreman,  or  experienced 
miner  as  to  give  him  a  reasonable  opportu- 
nity to  become  familiar  with  the  dangers  in- 
cident to  the  work.  Under  the  evidence  the 
jury  might  have  found  as  a  fact  that  he  was 
an  inexperienced  miner,  and  that  he  did  not 
work  under  such  direction  as  the  statute 
plainly  contemplated.  The  fellowHservant 
doctrine  does  not  apply  to  such  a  situation. 

We  do  not  mean  to  say  that  the  case  is 
plainly  one  for  a  recovery,  but  merely  that 
in  our  opinion  reasonable  men  might  fairly 
differ  upon  what  we  have  endeavored  to  point 
out  as  being  the  controlling  facts,  and  that 
therefore  the  court  was  right  in  holding  for 
the  plaintiff  upon  the  demurrer  to  the  evi- 
dence. 

It  may  be  added  that  the  case  of  Adding- 
ton,  Adm'r,  v.  Guests  River  Coal  Co.,  decided 
to-day,  108  S.  EI  695,  is  clearly  distinguish- 
able from  this  case,  for  the  reason  that  in 
the  former  the  plaintiff's  decedent  had,  as 
shown  by  the  evidence  therein  fully  recited, 
worked  in  and  around  the  mines  to  such  an 
extent  as  to  have  necessarily  become  entire- 
ly familiar  with  the  nature  of  draw  slate 
and  the  danger  of  working  under  it  with- 
out props,  and,  furthermore,  had  actual 
knowledge  of  the  particular  danger  which 
resulted  in  his  death. 

Affirmed. 

BURKS,  J.,  abaent 
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CARTER   V.   KEESLINQ   at  al. 

^  Supreme  Court  of  Appeals  of  Virginia.    Sept 

22,  1921.) 

1.  Tniata  ^s» 1 91  (I)— Ufa  tatiaiit  an  whom 
"an#'  teaghtar,  If  aha  aurvivad  him,  waa 
oonfarrad  power  to  aall,  had  axolualva  paw* 
ar  during  hia  llfetima. 

Under  a  will  bequeathing  to  testator's  son 
all  tiie  residue  of  his  estate,  to  revert  to  tes- 
tator's other  children  if  he  and  hia  daughter 
died  without  issue,  but  providing  that  he  "and** 
his  daughter,  if  she  became  21,  surviyed  her 
father  and  became  his  heir,  or  devisee,  should 
have  the  power  to  sell  and  convey  in  absolute 
right,  such  power  coidd  be  completely  execut- 
ed during  such  son's  lifetime,  so  as  to  enable 
him  to  pass  good  title  to  the  purchaser,  the 
word  ''and"  meaning  "and  alao." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  First  and  Second  Series,  And.] 

2.  Traata  9=»202— Pnrehaaar  from  traataa  with 
powar  to  aell  and  invaat  proceada  naail  not 
look  ta  applieatian  of  pnrohaaa  monay. 

Under  a  wHl  bequeathing  to  teatator'a  aon 
the  residue  of  his  property,  to  revert  to  testa* 
tor's  other  children  if  such  son  and  his  daugh- 
ter died  without  issue,  but  conferring  on  him 
and  his  daughter,  if  she  survived  him,  the  pow- 
er to  sell  the  property  and  invest  the  proceeds 
in  other  property,  to  be  held  subject  to  the 
same  provisions  as  to  reversion,  there  was  no 
obligation  on  a  bona  fide  purchaser  for  full  val- 
ue from  such  son,  without  actual  or  constructiva 
notice  of  any  breach  of  truat  committed  or  In- 
tended to  be  committed  by  him,  to  look  to  the 
application  of  the  purchase  money,  the  property 
being  held  in  trust  by  the  son  during  his  life- 
time with  a  genera]  power  of  sale  and  unlim- 
ited discretion  aa  to  the  time  and  terms  thereof. 

» 

3.  Tnista  ^s»202— Parohasar  from  tmataa  with 
power  to  aall  and  Invest  prooeada  in  other 
property,  on  dlaoovering  hia  Intention  to  di- 
vert proceada  to  personal  usa^  atiould  pay 
money  Into  conrt. 

Where  a  purchaser  of  land  from  a  trustee^ 
with  power  to  sell  and  Invest  the  proceeds  in 
other  property,  to  be  h.eld  subject  to  the  pro- 
visions of  the  will  as  to  the  reversion,  discov- 
ered, after  a  decree  adjudging  him  under  no 
obligation  to  look  to  the  application  of  the  pur- 
chase money,  that  the  trustee  intended  to  use  it 
to  pay  his  own  personal  obligations,  it  was  his 
duty,  by  interpleader,  to  convene  all  those  inter- 
ested, and  pay  the  money  into  court,  to  avoid  li- 
ability as  particeps  criminis  in  such  devastavit. 

4.  Equity  ^=>456— No  error  In  requiring  peti- 
tioner to  pay  into  court  moneys  due  opposite 
party. 

Where  a  purchaser  from  a  trustee  under  a 
will  with  power  to  sell  and  invest  the  proceeds 
in  other  property,  after  a  decree  adjudging  that 
he  need  not  look  to  the  application  of  the  pur- 
chase money,  sought  leave  to  file  a  bUl  of  review 
on  the  ground  of  his  discovery  that  such  trustee 
intended  to  use  the  money  to  pay  his  personal 
obligations,  the  court  did  not  err  in  requiring 
that  he  pay  into  court  the  portion  of  the  pur- 


chase money  past  due  at  the  time  of  aucb 
decree,  the  granting  of  leave,  which  is  necei- 
sary  when  the  bill  is  founded  on  newly  discov- 
ered evidence,  and  there  is  no  error  it  law  on 
the  face  of  the  record,  resting  In  the  sound  dis- 
cretion of  the  court,  which  may  Impoae  terma. 

5.  Equity  ^s»456— No  error  In  requiring  that 
petitioner  pay  Into  oourt  monay  due  appoalte 
party,  where  deoraa  oould  be  oliangetf  only  to 
allow  payment  lata  aonrt  Inataad  of  ta  appo- 
alte party. 

Since  a  bUl  of  review  on  the  ground  of  new- 
ly discovered  evidence  entitles  complainant  to 
relief  only  to  the  extent  that  such  evidence 
would  have  changed  the  character  of  the  former 
decree,  the  court  did  not  err  In  requiring  t 
purchaser  from  a  trustee  under  a  will  with 
power  to  sell  and  invest  the  proceeds  In  other 
property,  before  being  granted  leave  to  file  a 
bill  of  review  on  the  ground  of  hia  diacovery 
that  such  trustee  intended  to  use  the  purchase 
money  to  pay  hia  peraonal  obligatioca,  to  pay 
into  court  the  amount  due  under  the  contract 
at  the  time  of  the  entry  of  the  former  decree, 
the  only  possible  change  in  such  decree  being 
to  allow  payment  of  the  money  into  court  in- 
stead of  to  such  trustee,  and  the  relief  asked, 
assurance  of  a  dear  title,  being  afforded  by  pay- 
ing the  money  into  court. 

Appeal  from  drcolt  0<rart»  Smyth  Oovmty. 

Suit  by  Greed  F.  Garter  againat  James  B. 
Keeslin^  and  others.  Bill  dismlsaedt  and 
complainant  filed  a  bill  of  review,  whlcli  was 
alao  dismissed.  From  the  decrees,  coEoplain- 
ant  appeals.    AfiSrmed. 

On  September  1, 1919,  the  appellant  bought 
of  the  appellees  James  B.  Keesling  and  Edith 
Keesling  Cole  a  tract  of  509  acres  of  land 
and  considerable  personal  x>roperty,  which 
constituted  portions  of  a  larger  amount  of 
land  and  personal  property  which  were  de- 
vised and  bequeathed  to  James  B.  Keesling 
and  Bdith  Keesling  Cole  by  the  residuary 
clause  of  the  will  of  the  father  of  the  former 
and  grandfather  of  the  latter,  one  Emory  S. 
Keesling,  deceased,  duly  probated  In  the  year 
1915. 

The  api>ellant  agreed  to  pay  for  said  prop- 
erty, |)urcha8ed  as  aforesaid,  the  sum  of 
$65,000,  to  be  paid  as  follows:  $17,000  on  the 
Ist  day  of  January,  1920,  and  the  residue  In 
eight  equal  installments  of  $6,000  each,  to 
be  evidenced  by  eight  negotiable  notes  dated 
September  1,  1919,  for  such  amount  each, 
bearing  interest  from  date,  and  payable  re- 
spectively September  1,  1920,  September  1* 
1921,  September  1,  1922,  September  1,  1923. 
September  1,  1924,  September  1,  1925,  Sep- 
tember 1, 1926,  and  September  1, 1927.  Deeds 
were  to  be  made  by  the  vendors  to  the  vendee 
on  January  1, 1920,  upon  the  payment  of  the 
first  payment  of  $17,0001  aforesaid,  whldi 
deed  was  to  reserve  a  vendor's  lien  to  secure 
the  payment  of  the  said  residue  of  the  pur- 
chase money. 

On  September  1,  1919,  the  vendee  executed 
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a  deed  of  trust  on  certain  property  bel<mgliig 
to  him  to  secure  the  payment  of  said  $17,000, 
the  first  payment  aforesaid. 

On  S^tember  23, 1919,  the  appellant  wrote 
the  attorney  for  J.  B.  Keesllng  the  follow- 
ing letter: 

*^ear  Sir:  In  the  matter  of  my  purchase 
from  James  B.  Keesllng  and  others,  I  have 
discovered  that  the  title  of  the  vendors  is 
not  good.  I  have  requested  my  attorneys  to 
look  into  it  and  advise  me  as  to  the  condi- 
tion thereof.  They  have  reported  to  me  that 
the  title,  in  their  judgment.  Is  defective  and 
dependent  on  contingencies  which  could  defeat 
the  title  entirely.  They  have  further  advised 
me  to  say  to  Mr.  Keesllng,  and  I  make  this 
statement  to  you  as  his  attorney,  that  I  shsll 
be  ready  and  willing  to  make  my  first  payment 
on  the  farm  as  soon  as  Mr.  Keesllng  can  make 
me  good  title,  provided  this  can  be  done  witii- 
in  reasonable  time. 

"I  had  made  all  my  plans  to  complete  the 
purchase  of  this  property,  and  I  regret  to  find 
the  title  in  the  condition  it  is. 

"Very  truly  yours,  C.  F.  Carter.** 

The  said  $17,000  payment  was  not  made 
en  January  1,  1920,  and  upon  request  of 
James  B.  Keesllng,  the  trustee  in  said  deed 
of  trust  advertised  for  sale  the  property 
thereby  conveyed. 

Thereupon  the  appellant  instituted  this 
suit 

The  material  portions  of  the  Mil  are  as 
follows: 

"Your  complainant  would  further  state  that 
the  vendors  received  their  title  as  devisees 
(under  the  wUl)  of  Emory  S.  Keesllng,  de- 
ceased. That  under  said  will,  by  the  6th  clause 
thereof,  there  is  this  provision: 

"  'But  should  my  .son  James  B.  Keesllng,  and 
h!s  daughter  Edith,  both  die  without  lawful  is- 
sue living,  then  my  will  is  that  the  property, 
both  real  and  personal,  which  by  this  clause  I 
have  devised  to  my  son  James  B.  Keesllng, 
should  revert  to  my  other  children,  or  their  de- 
scendants,* thereby  depriving  the  vendors  of 
your  complainant  from  having  the  right  at  the 
present  time  of  conveying  siJd  property,  their 
title  to  said  property  being  wholly  dependent 
upon  the  contingency  as  to  whether  James  B. 
Keesllng  and  his  daughter  Edith  should  die 
with  or  without  issue. 

''Your  complainant  would  further  state  that 
there  is  a  further  provision  in  said  will  that  if 
Edith  Cole,  the  daughter  of  James  B.  Kees- 
llng, should  survive  her  father  and  become  21 
years  of  age,  and  become  his  sole  heir  or  dev- 
isee, she  should  have  the  power  to  convey  said 
property,  but  that  the  purchase  money  re- 
ceived from  such  sale  should  be  invested  in 
other  property  to  be  held  and  owned  in  the 
same  way,  and  subject  to  the  like  provisions 
that,  if  they  should  both  die  without  issue  liv- 
ing at  the  time  of  their  death,  the  property 
hereby  devised  should  revert  to  the  testa- 
tor's other  children.  All  of  which  will  fully 
appear  from  a  copy  of  the  will  marked  Ex- 
hibit B  and  prayed  to  be  considered  as  a  part 
of  this  bm. 

"Your  complainant  would  further  state  upon 
receiving  the  opinion  of  his  attorneys  that  ven- 
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dors  had  no  right  to  make  a  conveyance,  that 
he  immediately  notified  his  vendors  of  the  opin- 
ion he  hsd  received,  through  a  letter  dated 
December  28,  1910,  to  W.  B.  D.  Moncurs,  the 
attorney  of  vendors,  in  which  letter  your  com- 
plainant stated  that  he  was  ready  and  willing  to 
comply  wit^  the  terms  of  his  contract  pro- 
vided his  vendors  could  make  a  good  title  to  the 
land;  all  of  which  will  fully  appear  from  a  copy 
of  letter  herewith  filed  marked  Exhibit  C. 

"Your  complainant  would  further  state  that 
his  vendors  did  nothing  to  perfect  the  title, 
but  proceeded  to  advertise  a  sale  of  all  the 
property  embraced  In  the  deed  of  trust,  to 
take  place  at  Marion,  as  to  the  real  estate  on 
February  14,  1920,  and  of  the  personal  prop- 
erty embraced  in  said  trust  to  take  place  at 
Cedar  Springs,  Vs.,  on  Tuesday,  the  17th  day 
of  February,  1920;  all  of  which  will  fuQy  ap- 
pear from  a  copy  of  the  advertisement  here- 
with filed,  marked  Exhibit  D.    *    *    * 

^Tour  complainant  is  advised  that  a  court 
of  equity  will  not  compel  him  to  take  this 
property  nHth  the  title  in  the  condition  It  is; 
that,  whUe  he  Is  willing  and  ready  and  able  to 
comply  with  his  contract,  provided  the  title 
were  good,  he  ought  not  to  be  compelled  to  pay 
for  property  when,  if  certain  contingencies  oc- 
cur that  might  occur,  he  would  have  no  title 
at  all  to  said  real  estate  so  contracted  for  as 
aforesaid. 

"Being  without  remedy  at  law,  and  only  re- 
lievable  in  equity,  the  prayer  of  your  complain- 
ant is  that  J.  B.  Keesling,  Edith  Cole,  and  W. 
R.  D.  Moncure,  trustee,  may  be  made  parties 
defendant  to  this  bill,  and  they  be  required  to 
answer  the  same,  but  not  under  oath,  an  answer 
under  oath  being  waived;  that  your  honor  will 
enjoin  the  said  W.  R.  D.  Moncure  from  making 
the  sales  as  aforesaid,  and  that  your  honor  will 
construe  the  will  of  Emory  S.  Keesling  as  to 
whether  or  not  the  said  J.  B.  Keesling  and 
Edith  Cole  have  the  power  to  convey  the  said 
real  estate,  and  to  relieve  your  complainant 
from  being  compelled  to  carry  out  his  contract 
under  tiie  circumstances,  and  will  protect  the 
right  of  your  complainant  In  the  premises;  that 
all  proper  accounts  may  be  ordered;  and  that 
your  honor  will  grant  unto  your  complainant 
such  other,  further,  and  more  general  relief  as 
to  equity  seems  meet  and  the  nature  of  his  case 
may  require;  and  your  complainant  will  ever 
pray,  etc" 

The  residuary  clause  of  the  will,  filed  as 
Ehchibit  B  with  the  bill,  the  construction  of 
which  clause  is  involved  in  this  suit  as  afore- 
said, is  as  follows: 

"Fifth.  I  devise  and  bequeath  (subject  to  my 
wife's  interest  in  same)  to  my  said  son,  James 
B.  Keesling  all  the  remainder  of  my  property 
real  and  personal,  including  my  farm  on  which 
I-  now  reside  situated  partly  in  Smyth  county 
and  partly  in  Wythe  county,  Virginia,  but  he 
is  to  pay  my  funeral  expenses,  including  suit- 
able monument  to  my  grave  and  all  the  debts, 
which  I  owe  at  the  time  of  my  death  and  he 
shall  also  pay  the  legacies  of  six  thousand  dol- 
lars ($6,000)  each  to  my  two  daughters  as 
above  set  forth.  But  should  my  said  son 
James  B.  Keesling  and  his  daughter  Edith  both 
die  without  lawful  issue  living,  then  my  will  is, 
that  the  property  both  real  and  personal  which 
by  this  clause,  I  have  devised  to  my  said  son 
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James  B.  Keeslisg  shall  reyert  to  my  other 
children  or  their  descendants.  But  my  will  is, 
that  notwithstanding  the  provisions  in  this 
clause  of  my  will,  that  the  property  shall  re- 
vert to  my  other  children  in  the  event  that  my 
said  son,  James  B.  Keesling  and  his  said  daugh- 
ter, Edith,  shall  die  without  issue  living  at 
the  time  of  their  death,  the  said  James  B. 
Keesling  and  his  said  daughter,  if  she  shall 
survive  her  father  and  becomes  twenty-one 
year  of  age,  and  becomes  the  heir  or  devisee  of 
her  father,  shall  have  the  full  power  and  author- 
fty  to  sell  and  convey  in  absolute  right  the  prop- 
erty I  have  hereby  devised  and  bequeathed  to 
my  said  son  James  B.  Keesling  and  to  in- 
vest the  proceeds  of  such  sale  in  other  prop- 
erty, to  be  held  and  owned  in  the  same  way, 
and  subject  to  the  like  provisions  that  if  they 
should  both  die  without  issue  living  at  the  time 
of  their  death,  the  property  hereby  devised  by 
this  clause  shall  revert  to  my  other  children,  or 
their  descendants." 

A  preUminary  injunctioii  was  awarded  in 
accordaDce  with  the  prayer  of  the  bill  on 
February  13,  1920,  and  by  order  entered  Feb- 
ruary 23,  1920,  this  injunction  was  enlarged 
until  the  further  order  of  court  on  condition 
that  the  complainant  execute  a  bond  condi- 
tioned according  to  law,  etc.,  within  three  days 
from  that  date,  in  the  penalty  of  $6,000,  and 
the  cause  was  continued. 

On  October  26,  1920,  the  appellee  James  B. 
Keesling  filed  his  demurrer  in  writing  to  the 
bill,  setting  forth  certain  grounds  of  demur- 
rer, of  which  only  the  following  need  be 
stated,  namely: 

"Fourth.  The  bill  and  exhibits  show  that 
this  defendant  can  convey  good  title  to  the 
lands  in  the  bill  and  exhibits  mentioned. 

*'Fifth.  The  plaintiff,  as  vendee  of  the  lands 
in  the  bill  mentioned,  is  under  no  duty  to  see  to 
the  reinvestment  of  the  purchase  money,  and 
therefore  has  no  interest  entitling  him  to  aslc 
the  court  to  supervise  such  reinvestment' 
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At  the  same  time  the  appellee,  Eklith  Kees- 
ling Cole,  demurred  in  writing  to  the  bill 
on  the  following  single  ground  set  forth 
therein  namely: 

''Because  it  appears  from  the  bill  and  exhib- 
its that  she  has  no  interest  in  the  subject-mat- 
ter of  the  suit,  and  is  neither  entitled  to  nor 
subject  to  any  decree  in  the  premises." 

On  the  same  day,  October  26,  1920,  the 
court  entered  the  first  decree  which  is  under 
review  on  this  appeal,  in  which  it  was  decreed 
that  the  said  demurrer  of  James  B.  Keesling 
to  the  bill,  "upon  the  fourth  and  fifth 
grounds,  as  set  forth  in  the  written  demurrer 
this  day  filed,  is  well  taken";  and  that  the 
court  "is  of  opinion  that  the  defendants,  J. 
B.  Keesling  and  Edith  Keesling  Cole,  under 
the  will  of  E.  S.  Keesling,  deceased,  can  con- 
vey good  title  to  the  land  sold  to  the  plaintiff 
without  any  obligation  on  the  part  of  the 
plaintiff  to  see  to  the  application  of  the  pur- 
chase money."    And  by  this  decree  the  in- 


junction theretofore  awarded  was  dissolved 
and  the  bill  dismissed. 

Thereafter,  on  November  22,  1920,  the  ap- 
pellant tendered  to  the  Judge  of  the  court  be- 
low, in  vacation,  a  bill  of  review,  and  aBked 
leave  to  file  the  same,  and  that  it  might  be 
taken  as  a  bill  of  review  to  rehear  the  final 
decree  entered  at  the  October  term  of  the 
court,  which  was  the  decree  of  October  26, 
1920,  aforesaid.  And  thereupon  the  defend- 
ants James  B.  Keesling  and  Edith  Keesling 
Oole  appeared  by  counsel  and  objected  to  the 
filing  of  the  bill  of  review,  and  the  matters 
arising  upon  the  motion  of  appellant  to  file 
such  bill  and  the  objections  of  the  appellees 
to  the  filing  of  the  same  were  argued  by  coun- 
sel. Whereupon  the  following  decree  was  en- 
tered, which  is  also  under  review  on  this  ap- 
peal, namely: 
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Upon  consideration  whereof,  the  court  doth 
sustain  the  objection  of  the  said  defendants  to 
the  filing  of  said  bill  unless  and  until  the  com- 
plainants shall  pay  to  H.  L.  Kent,  derk  of 
the  circuit  court  of  Smyth  county,  the  sum 
of  $23,000,  representing  the  principal  of  the 
purchase-money  notes  of  the  complainants  due 
on  the  Ist  day  of  January,  1920,  and  the  Ist 
day  of  September,  1920,  with  interest  on  the 
said  sum  of  $23,000  from  September  1,  1919. 
until  so  paid,  and  with  interest  from  September. 
1,  1919,  on  $42,000,  balance  of  purdiase  mon- 
ey, to  September  1,  1920. 

*'And  the  said  complainants  are  given  until 
the  20th  day  of  December,  1920,  to  pay  said 
sums  to  H.  L.  Kent,  clerk,  as  aforesaid. 

'*It  is  agreed  by  counsel  for  complainants 
that  the  amount  of  purchase  money  and  interest 
hereinbefore  decreed  to  be  paid  is  now  due.** 

The  bill  of  review  Just  referred  to,  so  far 
as  material  to  be  stated,  contained  the  fol- 
lowing allegations: 

"(1)  That  heretofore,  your  orator  has  exhib- 
ited in  your  honor's  court  a  bill  of  complaint 
against  J.  B.  Keesling,  Edith  Cole,  and  W.  R. 
D.  Moncnre,  trustee ;  that  process  was  doly  ex- 
ecuted on  the  said  defendants,  and  that  they 
filed  their  demurrer  thereto,  and  issue  was  joii^ 
ed  thereon;  that  upon  argument  of  counsel, 
your  honor  entered  a  decree  on  the  26th  day 
of  October,  1920,  sustaining  the  fourth  and 
fifth  grounds  of  demurrer,  and  dismissing  the 
bill  of  your  orator. 

"(2)  That  the  object  of  the  bill  of  your  ora- 
tor was  to  construe  the  will  of  Emory  S.  Kees- 
ling, deceased,  and  determine  whether  or  not, 
under  the  provisions  of  the  said  will,  the  said 
James  B.  Keesling  had  the  right  to  convey  cer- 
tain land  to  your  orator;  that  the  only  evidence 
adduced  before  your  honor  was  the  will  of 
Emory  S.  Keesling,  and  that,  by  sustaining  the 
fourth  and  fifth  clauses  of  the  demurrer,  yonr 
honor  decreed  that  J.  B.  Keesling  had  the  ri^ht 
and  power  to  sell  the  said  land  under  the  will. 

"(3)  That  your  orator  has  discovered  ne^v^ 
matter  of  consequence  and  material  in  said 
cause,  which  new  matter  your  orator  did  not 
know,  and  could  not,  by  reasonable  diligence, 
have  known,  so  as  to  make  use  thereof  in  thia 
cause.    ♦    •    • 

"(5)  That,  by  the  fourth  daose  of  said  wilL 
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the  Bald  Emory  S.  Keesllng  bequeathed  to  his 
two  daughters,  Carrie  K.  Lantz  and  Minnie 
Comett,  the  sum  of  ^,000  each,  with  interest 
from  the  time  of  his  death,  to  be  paid  b/ 
James  B.  Keealing. 

"(6)  That,  after  the  death  of  Emory  S.  Kees- 
ling,  the  said  James  B.  Keesling  filed  a  bill  in 
your  honor's  court,  under  the  name  and  style 
of  Jas.  B.  Keesling  et  al.  v.  Theresa  A.  Kees- 
ling and  others,  asking,  among  other  things, 
that  the  will  of  Emory  S.  Keesling  be  so  con- 
strued as  to  permit  him,  the  said  James  B. 
Keesling,  to  sell  the  property  devised  him,  or 
so  much  thereof  as  may  be  necessary,  for  the 
purpose  of  paying  off  the  legacies  to  Mrs.  Car- 
rie K.  liantz  and  Biinnie  K.  Comett,  and  also 
to  pay  $6,000  agreed  upon  between  Theresa  A. 
Keesling  and  James  B.  Keesling  as  the  value 
of  the  dower  interest  of  Theresa  A.  Keesling  in 
the  property  devised  to  J.  B.  Keesling,  the  said 
Theresa  Keesling  being  the  widow  of  Emory 
S.  Keesling,  deceased. 

"(7)  That  your  honor,  by  decree  entered  in 
said  cause  on  the  17th  day  of  December,  1917, 
and  hei;ewith  filed  as  Exhibit  Decree,  express- 
ly held  and  decreed  that  the  legacies  of  Carrie 
K.  Lants  and  Minnie  K.  Comett  were  personal 
obligations  of  J.  B.  Keesling,  and  that  the 
prayer  of  the  said  bill  that  the  said  J.  B.  Kees- 
ling be  permitted  to  sell  the  real  estate  devised 
to  him  for  the  purpose  of  paying  those  lega- 
cies of  $6,000  each,  and  the  amount  due  the 
widow,  Theresa  J^eesling,  be  denied. 

*'(8)  That,  therefore,  by  the  said  decree,  your 
honor  expressly  denied  to  J.  B.  Keesling  the 
right  to  sell  said  property  for  the  purpose  of 
paying  the  debts  and  legacies,  but  did  not  deny 
him  the  right  to  sell  for  the  purpose  of  rein- 
vestment, and  that  your  honor's  decree  in  the 
last-named  respect,  viz.  granting  him  the  right 
to  sell,  or  rather  construing  the  will  to  the  ef- 
fect that  he  could  sell  and  convey  for  the  pur- 
pose of  reinvestment,  as  provided  by  the  will, 
was  upheld  and  affirmed  by  your  honor  in  the 
last  decree  in  this  cause. 

"(9)  Your  honor  has  decreed  that  James  B. 
Keesling  has  no  right  under  the  will  to  sell  the 
said  real  estate  for  the  purpose  of  paying  the 
legacies,  and  the  amount  due  Theresa  A.  Kees- 
ling. 

*'Your  orator  alleges  that  James  B.  Keesling 
has  sold  a  large  amount  of  the  said  real  estate, 
and  in  direct  defiance  of  the  terms  of  the  will  of 
his  father,  Emory  S.  Keesling,  and  of  your  hon- 
or's court,  has  applied  the  proceeds  to  the  pay- 
ment of  said  legacies. 

"That  your  orator  alleges  that,  in  contraven- 
tion of  the  terms  of  the  will  of  Emory  S.  Kees- 
ling, the  said  James  B.  Keesling  has  sold  a  large 
amount  of  said  property,  and  has  appropriated 
the  proceeds  to  his  own  personal  use,  and  paid 
his  own  personal  debts  therewith. 

'That  your  orator  is  advised  that  it  is  not 
the  intention  of  the  said  James  B.  Keesling  to 
invest  the  proceeds  of  the  sale  to  your  orator 
aa  provided  by  the  will,  but  on  the  contrary,  to 
appropriate  the  same  to  his  own  personal  use. 

"(10)  That  the  said  James  B.  Keesling  has 
advertised  and  sold  a  large  amount  of  acre- 
age of  the  farm  devised  to  him  by  bis  father, 
under  the  power  of  sale  conferred  upon^  him, 
and  that  he  has  not  invested  the  proceeds  as 
required  by  the  will;  on  the  contrary,  has  paid 
his  personal  obligations  therewith,  *  *  *  to 
wit,  the  legacies,  etc. 
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"(11)  That  your  orator  purchaser  of  tho 
property  in  the  bill  and  proceedings  mentioned 
knows  these  facts.  That  he  has  learned  since 
the  institution  of  this  suit  that  they  exist.  That 
he  could  not  have  learned  them  by  using  ordi- 
nary diligence  before  he  did,  and  he,  knowing 
personally  the  wrongful  use  which  has  been 
made  of  the  proceeds  of  the  sale  of  this  prop- 
erty, and  knowing  that  the  proceeds  of  sale 
have  been  and  will  be  diverted  from  the  cban*- 
nel  in  which  they  are  legally  required  to  be 
placed,  to  the  possible  detriment  of  the  con- 
tingent legatees  and  devisees  under  said  will, 
does  not  know  whether  he  can  safely  pay  the 
purchase  money  for  said  property  to  James  B. 
Keesling. 

"(12)  That  James  B.  Keesling  is  the  execu- 
tor of  the  will  of  his  father,  with  power  of  sale, 
under  the  decision  of  your  honor's  court.  That 
the  property  devised  to  him,  upon  the  happen- 
ing of  a  contingency,  viz.  that  both  he  and  his 
daughter  die  without  issue  living,  reverts  to  the 
other  children  of  Emory  S.  Keesling,  and  their 
descendants,  and  that  it  is  his  duty,  known  to 
your  orator,  if  he  exercises  the  power  to  sell, 
to  reinvest  the  proceeds  as  commanded  by  the 
will  under  which  he  acts,  and  since  your  ora- 
tor knows  that  that  duty  has  not  been  complied 
with,  he  asks  that  the  money  which  he  pays  be 
required  to  be  invested  under  the  terms  of  the 
will,  or  that  the  said  James  G.  Keesling,  execu- 
tor with  power  to  sell,  execute  sufficient  bond 
to  properly  execute  his  executorship. 

**(i;^)  Your  orator  ia  willing,  ready,  and 
anxious  to  carry  out  his  contract,  in  the  bill 
and  proceedings  set  out.  All  he  asks  is  that 
he  be  given  a  clear  title,  against  the  daims  of 
all  persons  on  account  of  any  action  of  execu- 
tor, of  which  he  has  knowledge. 

**(14)  Your  orator  is  advised  that  Carrie 
Keesling  Lantz,  Minnie  Keesling  Comett,  and 
P.  P.  Keesling  are  the  living  children  of  Emory 
S.  Keesling,  other  than  James  B.  Keesling; 
that  L.  N.  Keesling  and  E.  B.  Keesling  and  B. 
O.  Keesling  are  sons  of  P.  P.  Keesling,  and 
grandchildren  of  Emory  S.  Keesling;  that  Mar- 
garet Keesling,  Jessie  Keesling,  and  E.  O. 
Keesling,  Jr.,  are  great-grandchildren  of  Emory 
Keesling,  and  children  of  W.  G.  Keesling,  and 

are  infants,  and  that Cole  is  the  great)* 

grandchild  of  Emory  Keesling,  the  infant  child 
of  Edith  Keesling  Cole. 

"(15)  Your  orator  is  advised  that  the  above 
parties  would  be  entitled  to  all  the  property, 
real  and  personal,  devised  and  bequeathed  to 
James  B.  Keesling,  on  the  happening  of  the 
contingency  mentioned  in  the  wiU. 

**(16)  Your  orator  understands  that  the  de- 
cree entered  in  this  cause  provides  that  he,  as 
purchaser,  does  not  have  to  look  to  the  invest- 
ment of  the  purchase  money,  but  alleges  that 
by  this  after-discovered  evidence,  actual  knowl- 
edge of  the  diversion  of  the  fund  arising  from 
the  sale  of  the  property  is  brought  home  to 
him,  and,  infants  being  involved,  and  persons 
not  in  being,  he  asks  the  court  to  direct,  under 
a  proper  construction  of  the  wHl,  what  is  the 


legal  effect  of  the  will  under  such  circumstances. 
*'(17)  The  premises  considered,  therefore,  the 
prayer  of  your  orator  is  that  James  B.  Kees- 
ling, Edith  Keesling  Cole,  and  W.  R.  D.  Mon- 
cure  be  made  parties  defendant  to  this  bill,  and 
be  required  to  answer  the  same,  but  not  under 
oath;  that  the  decree  entered  in  this  cause  be 
reviewed  and  reversed;    that,  pending  the  de- 
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dsion  of  the  coart  an  order  be  entered  suspend- 
ing the  operation  of  said  decree;  that  this  bill 
be  considered  a  bill  of  review,  or  as  a  petition 
for  a  rehearing;  that  the  said  Carrie  Keesling 
Lantz,  Minnie  Keesling  Ck>rnett,  L.  N.  Keesling, 
E.  B.  Keesling,  E.  G.  Keesling,  Margaret  Kees- 
ling, Jessie  Keesling,  B.  O.  Keesling,  Jr.,  and 

•  Cole,  infant  child  of  Edith  Keesling  Cole, 

be  made  parties  defendant  to  this  suit,  and  be 
required  to  answer  the  same,  the  adults  not  un- 
der oath;  that  a  guardian  ad  litem  be  appointed 
for  the  said  infants,  who  shall  answer  the  same 
under  oath,  and  the  infants  answer  by  their 
guardian  ad  litem,  also  under  oath;  that,  upon 
a  rehearing  of  this  cause,  your  honor  will  di- 
rect that  the  purchase  money  to  be  paid  by 
him  be  invested  under  the  terms  of  the  will  of 
Emory  S.  Keesling,  with  power  to  sell,  and  that 
your  honor  further  construe  the  will  of  Emory 
S.  Keesling,  and  determine  whether  or  not  your 
orator  shafl,  under  the  circumstances,  pay  to 
James  B.  Keesling  the  balance  of  the  purchase 
money,  and  your  honor  will  enjoin  the  said 
James  B.  Keesling,  Edith  Keesling  Cole,  and 
W.  R.  D.  Moncure  from  collecting  said  pur- 
chase money  unless  and  until  the  will  of  Emory 
B.  Keesling  be  complied  with,  and  that  your 
honor  will  grant  all  such  other,  further,  and 
more  general  relief  shall  demand,  and  your  hon- 
or think  proper;  and  your  orator  will  ever 
pray,"  etc. 

The  decree  In  the  collateral  salt  referred 
to  in  the  bill  of  review,  a  copy  of  whldi  Is 
filed  therewith  as  Exhibit  Decree,  la  as  fol- 
lows: 

''James  B.  Keesling,  in  His  Own  Bight,  and  as 
Executor  and  Trustee  under  the  Will  of 
Emory  S.  Keesling,  Deceased,  v.  Theresa 
Keesling,  J.  W.  Lants,  Trustee,  Edith 
Keesling,  Jessie  B.  Keesling,  Carrie  Kees- 
ling Lants  and  J.  W,  Lants,  Her  Husband, 
Bfinnie  Keesling  Comett  and  Lon  C.  Cor- 
nett,  Her  Husband,  P.  P.  Keesling  and 
Margaret  NefP  Keesling,  His  Wife,  E.  O. 
Keesling  and  Bessie  W.  Keesling,  His 
Wife,  L.  N.  Keesling,  E.  B.  Keesling,  Mar- 
garet Keesling,  Jessie  Keesling,  and  E.  O. 
Keesling,  Jr.,  the  Last  Three  Infants,  and 
John  P.  Buchanan,  Guardian  Ad  Litem  for 
Said  Infants.    In  Chancery. 

''This  cause  having  been  by  an  order  entered 
on  the  third  day  of  March,  1917,  made  a  vacar 
tion  cause,  but  not  having  been  heard  and  de- 
termined in  vacation,  this  day  came  on  to  be 
heard  in  term  upon  process  duly  executed  as 
to  the  adult  defendants,  upon  the  bUl  of  com- 
plaint and  exhibits  therewith  duly  matured  for 
hearing  at  first  November  rules,  1916,  as  to 
the  adult  defendants,  and  taken  for  confessed 
as  to  said  adult  defendants,  and  upon  the  an- 
swer of  the  infant  defendants  Margaret  Kees- 
ling, Jessie  Keesling,  and  E.  G.  Keesling,  Jr., 
by  John  P.  Buchanan  their  guardian  ad  litem 
appointed  to  defend  them  in  this  suit,  and  the 
answer  of  the  said  guardian  ad  litem,  duly 
sworn  to,  and  upon  replication  to  said  answer, 
upon  the  depositions  of  witnesses  duly  taken 
and  filed  on  the  3d  day  of  February,  1917,  and 
upon  the  exhibits  therewith,  upon  orders  here- 
tofore entered,  and  upon  the  argument  of  coun- 
sel; and  the  court,  having  maturely  considered 
the  matters  presented  by  the  complainants'  bill, 


is  of  the  opinion  and  doth  adjudge,  order  and 
decree: 

"(1)  That  the  complainant  James  B.  Kees- 
ling, under  the  will  of  Emory  S.  Keesling,  de- 
ceased, in  his  own  right,  takes  a  fee-simple  es- 
tate in  the  real  estate  of  Emory  S.  Keesling, 
deceased,  embraced  in  tiie  fifth  clause  of  the 
will  of  the  said  Emory  S.  Keesling,  and  an  ab- 
solute estate  in  the  personal  property  bequeatfar 
ed  by  said  danse,  both  estates  defeasible  in 
the  event  of,  and  upon  the  death  of  the  said 
James  B.  Keesling  and  his  daughter,  Edith 
Keesling,  without  lawful  issue  of  the  said 
James  B.  Keesling  living  at  the  death  of  the 
survivor  of  the  said  James  B.  Keeshng  and 
Edith  Keesling,  in  which  event,  that  is  to  say, 
in  the  event  of  the  death  of  the  survivor  of  the 
said  James  B.  Keesling  and  Edith  Keesling 
without  lawful  issue  of  the  said  James  B.  Kees- 
ling living  at  the  death  of  sudi  survivor,  the 
estate,  real  and  personal,  devised  to  the  said 
James  B.  Keesling,  shall  pass  to  the  other  chil- 
dren of  the  said  Emory  S.  Keesling,  or  their 
descendants. 

"(2)  That  the  said  James  B.  Keesling,  dnring 
his  lifetime,  has  full  and  complete  power  and 
authority  to  sell,  convey,  and  dispose  of  the  real 
and  personal  estate  devised  and  bequeathed  to 
him  by  the  fifth  clause  of  the  testator's  will,  and 
to  pass  to  the  purchaser  or  purchasers  thereof 
absolute  and  fee-simple  title  thereto,  free  and 
discharged  from  the  defeasance  in  the  testa- 
tor's will  set  forth,  and  without  any  responsi- 
bility on  the  part  of  the  purchaser  or  parchas* 
ers  to  follow  or  see  to  the  reinvestment  of  the 
purchase  money,  and  that  the  defendant,  Bdith 
Keesling,  daughter  of  the  said  James  B.  EZees- 
ling,  in  the  event  she  shall  survive  her  father 
and  become  his  heir  or  devisee,  upon  the  death 
of  her  said  father  shall  be  vested  with  like  au- 
thority and  power  to  sell,  coiivey,  and  dispose 
of  the  said  estate,  or  any  part  thereof.  Dpon 
such  sale,  the  proceeds  thereof  must  be  rein- 
vested in  other  property,  to  be  held  subject  to 
the  same  defeasance  and  trust,  with  like  po'wer 
of  sale  and  reinvestment. 

"(8)  The  court  is  further  of  opinion  Oiat, 
under  the  will  of  the  said  Emory  S.  KeesUne, 
the  said  James  B.  Keesling  takes  the  estate, 
real  and  personal,  devised  and  bequeathed  to 
him  by  the  fifth  clause  of  said  will,  subject  to 
a  personal  obligation  on  the  part  of  the  said 
James  B.  Keesling  to  provide  for  and  discharse 
the  claims  of  the  widow  in  and  against  the  aaid 
estate,  and  pay  off  and  discharge  legacies  be- 
queathed by  the  said  will  to  Carrie  (or  Clara) 
Keesling  Lantz,  wife  of  J.  W.  Lants,  and  Min- 
nie Keesling  Comett,  wife  of  L.  C.  Comett,  of 
^,000  each,  with  interest  from  the  death   of 
the  testator,  to  be  paid  in  three  equal  annual 
installments  from  the  date  of  such  death,   aa 
provided  in  the  fourth  clause  of  the  testator's 
will,  and  also  subject  to  personal  obligation  to 
pay  the  debts  of  the  testator,  and  that  the  pror 
visions  in  said  will  in  favor  of  the  widow,  The- 
resa A.  Keesling,  and  of  Carrie   (or  Clara) 
Keesling  Lants  and  Minnie  Keesling  Comett  are 
not  intended  to  be  and  are  not  made  charges 
upon  the  real  and  personal  estate  devised   to 
the  said  James  B.  Keesling  by  the  iBfth  dause 
of  the  testator's  will,  but  that  only  the  e8ta.te 
devised  to  the  said  James  B.  Keesling  in  said 
real   and  personal  estate  is  subject  to    such 
charge* 
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"It  is  therefore  adjudged,  ordered,  and  de- 
creed that  the  prayer  of  the  complainant's  bill 
that  he  be  allowed  to  sell  so  mudi  of  the  real 
estate  of  Emory  S.  Keesling,  deceased,  as  may 
be  necessary  to  pay  off  and  discharge  the  leg- 
acies to  Clara  Keesling  Lantz  and  Minnie  Kees- 
ling  Cornett,  with  interest,  and  any  other  un- 
paid indebtedness  against  the  estate,  or  that 
he  be  aothorized  out  of  the  proceeds  of  sale  of 
all  or  any  greater  part  of  said  real  estate  to 
pay  off  and  discharge  such  legacies  and  obligar 
tions,  be,  and  the  same  is  hereby,  denied,  but 
the  denial  of  the  prayer  of  complainant's  bill 
to  be  allowed  to  appropriate  sufficient  of  the 
proceeds  of  sale  to  pay  ofF  said  legacies  and 
obligations  shall  not  in  any  way  abridge  or  im- 
pair bis  right  to  dispose  of  the  said  estate  or 
any  part  thereof  for  the  purposes  of  reinvest- 
ment, as  hereinbefore  provided  for. 

"It  is  further  adjudged,  ordered,  and  decreed, 
the  object  of  this  suit  having  been  accomplish- 
ed, that  the  same  be  stricken  from  the  dock- 
et   ••♦  " 

Hutton  &  Button. and  J.  J.  Stuart,  both  of 
Abingdon,  and  J.  P.  Buchanan,  of  Marion,  for 
appellant 

W.  R.  D.  Moncure,  of  Marion,  and  W.  B. 
Kegley  and  B.  Lee  Trlnkle,  both  of  Wythe- 
ville,  for  appellees. 

SIMS,  J.  (after  stating  the  facts  as  above). 
We  will  first  dispose  of  the  questions  present- 
ed in  argument  which  arise  upon  the  assign- 
ments of  error  before  us  to  the  action  of  the 
court  below  in  sustaining  the  demurrer  to  the 
original  bill  by  the  decree  entered  October 
26,  1920. 

There  is  no  controversy  over  the  conclusion 
that  the  estate  vested  in  James  B.  Keesling 
by  the  clause  of  the  will  in  question  is  a  de- 
feasible fee  in  the  real  estate  and  a  defeasi- 
ble absolute  estate  in  the  personal  property, 
devised  and  bequeathed  thereby,  subject  to 
be  defeated  by  the  happening  of  the  event  of 
the  death  of  the  survivor  of  the  said  James 
B.  Keesling  and  his  daughter,  Edith  Keesling 
Cole,  without  leaving  any  descendant  of  the 
said  James  B.  Keesling  living  at  the  death 
of  such  survivor ;  and  that  upon  the  happen- 
ing of  that  event  the  estate,  real  and  person- 
al, devised  and  bequeathed  by  such  clause  of 
the  will,  shall  pass  to  the  children  of  the  tes- 
tator other  than  James  B.  Keesling  or  to 
their  descendants.  And  we  hold  that  such  is 
the  proi>er  construction  of  such  clause  of 
sa^  wilL 

The  controverted  questions  before  us  which 
arise  upon  the  assignments  of  error  to  the  ac- 
tion of  the  court  below  in  sustaining  the  de- 
murrer to  the  original  bill  are  only  two.  They 
will  be  disposed  of  in  their  order  as  stated 
below. 

[1]  1.  Was  and  is  the  power  to  sell  and 
convey  given  by  said  clause  of  the  will  a  pow- 
er which  cannot  be  completely  executed  dur- 
ing the  lifetime  of  James  B.  Keesling? 

This  question  must  be  answered  in  the 
negative* 
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It  is  contended  on  behalf  of  the  appellant 
that  the  language  of  the  will  on  the  subject 
under  consideration  at  least  leaves  this  ques- 
tion in  doubt,  the  language  being : 

*Tbe  said  James  B.  KeesUng  and  his  said 
daughter,'  if  she  ahail  survive  her  father  and 
become  twenty-one  years  of  age  and  become  the 
heir  or  devisee  of  her  father,  shall  have  the 
full  power  and  authority  to  sell  and  convey 
*  *  *  sud  to  invest  the  proceeds  of  such  sale 
in  other  property,  to  J>e  held  and  owned  in  the 
same  way,  subject  to  the  like  provisions  that  if 
they  should  hoth  die  without  issue  living  at  the 
time  of  their  death,''  etc     (Italics  supplied.) 

The  use  of  the  particle  "and"  where  it  first 
occurs  in  the  quotation  is,  however,  plainly 
with  the  meaning  of  "and  also,"  when  con- 
strued with  reference  to  the  exercise  of  the 
power,  as  it  is  manifest  from  a  reading  of 
the  whole  sentence  that  the  power  is  confer- 
red, indeed,  upon  the  father  and  daughter, 
but  that  it  may  be  exercised  by  the  father  in 
his  lifetime,  and  also  by  the  daughter,  ''if 
she  shall  survive  her  father  and  become 
twenty-one  years  of  age  and  become  the  heir 
or  devisee  of  her  father." 

[2]  2.  Upon  the  case  made  by  the  original 
bill,  was  there  any  obligation  on  the  appel- 
lant as  purchaser  to  look  to  the  application 
of  the  purchlise  money? 

This  question  must  be  answered  in  the  neg- 
ative. 

It  was  a  purchase  of  property  which  in 
equity  will  be  regarded  as  held  in  trust  by 
James  B.  Keesling  during  his  lifetime,  but 
with  general  power  of  sale  and  conveyance 
given  him,  with  discretion  as  to  time  and 
terms  of  sale,  with  express  provision  that  the 
property  in  absolute  right  should  pass  to  the 
purchaser;  and  also»  along  with  the  duty  to 
reinvest  the  proceeds  of  sale  in  other  proper- 
ty to  be  held  upon  the  same  trust,  the  trustee 
is  given  unlimited  discretion  as  to  the  tdnd 
of  property  and  as  to  the  time  in  which  rein- 
vestment 6hall  be  made.  And,  according  to 
the  original  bill,  the  appellant  was  a  bona 
fide  purchaser  for  full  value  of  such  property 
from  such  a  trustee,  without  actual  or  con- 
structive notice  of  any  breach  of  trust  com- 
mitted or  intended  to  be  committed  by  the 
trustee. 

It  is  well  settled  that  in  such  case  there 
was  no  obligation  on  the  purchaser  to  look  to 
the  application  of  the  purchase  money.  Red- 
ford  V.  Clarke,  100  Va.  115,  40  S.  B.  630; 
Hughes  V.  Tabh,  78  Va.  313;  Claiborne  v.  Hol- 
land, 88  Va.  1046,  14  S.  B.  915;  Potter  v. 
Gardner,  12  Wheat  498,  6  L.  Ed.  706;  BUott 
T.  Merryman,  1  Lead.  Cas.  in  Eq.  pt  1,  109, 
119,  and  notes. 

As  said  in  Claiborne  ▼.  Holland,  supra, 
88  Va.  1046,  1049,  14  S.  B.  915,  916 : 

"•  •  ♦  It  is  well  settled  in  Virginia,  and 
the  prevailing  doctrine  in  this  Qountry  is,  that 
where  a  tole  is  made  by  a  trustee  under  a  pow- 
er to  sell  and  reinvest  upon  the  same  trusts,  a 
bona  fide  purchaser  who  pays  the  trustee  will 
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be  protected*'— citing  Hughes  v.  Tabb  and  Eliott 
V.  Merryman,  and  notes  to  latter  case,  supra. 

As  said  in  Hughes  ▼.  Tabb,  supra,  78  Va. 
313,  325  : 

"The  rule  is,  that  wherever  the  trust  is  of  a 
defined  and  limited  nature,  the  pnrchaset  must 
himself  see  that  the  purchase  money  is  applied 
to  the  proper  discharge  of  the  trust;  but 
wherever  the  trust  is  general,  and  of  an  unlim- 
ited nature,  he  need  not  see  to  it  2  Story  Eq. 
Jur.  I  1131;  1  Lom.  Dig.  302.  304;  Potter  v. 
Gardner,  12  Wheaton,  498. 

"There  is  much  reason  in  the  doctrine  that, 
where  the  trust  is  defined  in  its  object,  and 
the  purchase  money  is  to  be  reinvested  upon 
trusts  which  require  time  and  discretion,  or 
the  acts  of  sale  and  reinvestment  are  manifest- 
ly contemplated  to  be  at  a  distance  from  each 
other,  the  purchaser  shall  not  be  bound  to  look 
to  the  application  of  the  purchase  money,  for 
the  trustee  is  clothed  with  a  discretion  in  the 
management  of  the  trust  fund,  and  if  any  per- 
sons are  to  suffer  by  his  misconduct,  it  should 
rather  be  those  who  reposed  confidence  than 
those  who  have  bought  under  an  apparently 
authorized  act  Opinion  of  Justice  Story  in 
Wormley  v.  Wormley,  8  Wheaton,  442;  Sug- 
den  on  Vendors,  c  11,  |  1.  So,  when  a  sale  is 
made  by  trustees  under  a  power  to  sell  and  re- 
invest upon  the  same  trust,  it  has  been  held  in 
America  that  the  purchaser  is  not  bound  to  see 
to  the  application  of  the  purchase  money.  2 
Story's  Equity,  |  1184,  and  anthoritiea  there 
cited." 

In  Bedford  ▼.  Clarke,  supra,  100  Va.  115, 
p.  119,  40  S.  E.  630,  631,  this  is  said: 

"In  this  case,  there  was  a  discretion  vested 
in  the  trustee  to  determine  in  what  particular 
property  he  would  reinvest  the  fund,  a  discre- 
tion over  which  the  purchaser  had  no  control, 
and  for  the  due  exercise  of  which,  if  he  acted 
in  good  faith,  he  was  not  responsible.** 

[S]  We  come  now  to  the  questions  which 
arise  upon  the  assignments  of  error  to  the 
action  of  the  court  below  In  refusing  to  al- 
low the  bill  of  review  to  be  filed  except  upon 
the  condition  imposed  by  the  decree  of  No- 
vember 22,  1920,  which  U  also  under  review 
on  this  appeal;  or,  what  Is  the  same  thing, 
the  action  of  the  court  In  Imposing  the  con- 
dition aforesaid  upon  the  leave  to  file  such 
pleading. 

These  questions  are  also  but  two  in  num- 
ber, and  they  will  be  disposed  of  In  their 
order  as  stated  below. 

3.  Upon  the  case  made  by  the  allegations 
of  the  bill  of  review,  what  was  the  situation 
and  duty  of  the  appellant  and  of  the  court? 

According  to  the  case  made  by  the  allega- 
tions of  the  bill  of  review,  the  appellant,  at 
the  time  of  his  purchase,  was  imder  no  ob- 
ligation to  look  to  the  application  of  the  pur- 
chase money.  But  after  his  purchase,  and. 
Indeed,  after  the  decree  upon  the  original 
bin,  it  Is  alleged  by  the  new  pleading  that 
the  appellant  discovered,  and.  In  substance, 


became  possessed  of  actual  knowledge,  tbat 
the  sale  to  appellant  by  the  trustee  was  for 
the  purpose  of  enabling  the  trustee  to  com- 
mit a  devastavit  by  the  diversion  and  use 
by  the  trustee  of  the  purchase  money  to  pay 
his  own  personal  obligations,  and  that.  If 
the  purchase  money  was  paid  by  appellant 
to  the  trustee,  the  latter  would  so  use  such 
money,  and  thus  be  enabled  to  ocHnmlt  and 
would  commit  the  devastavit 

This  plainly  presents  a  situation  in  which 
the  purchaser  occupies  the  position  of  a 
stakeholder  with  respect  to  the  unpaid  pur- 
chase money,  and,  In  equity  and  good  con- 
science. It  was  his  duty,  by  Interpleader,  to 
convene  all  of  the  pers<Mis  In  being  who  might 
have  an  Interest  In  such  money  before  the 
court  having  Jurisdiction  of  the  subject-mat- 
ter, and  pay  the  money  which  was  due  and 
to  become  due  and  payable  Into  the  hands  of 
the  court,  so  that  It  might  be  reinvested  by 
the  trustee  under  the  terms  of  the  trust, 
subject  to  the  supervision  of  the  court  And 
this,  in  substance,  was  precisely  what  the 
appellant  conceived  to  be  his  duty  under  the 
circumstances  set  forth  in  his  new  pleading, 
and  was  the  relief  he  himself  prayed,  if  not 
by  the  specific  prayers  of  his  new  pleading, 
certainly  by  his  submitting  the  matter  to  the 
Jurisdiction  of  the  court,  and  by  his  prayer 
for  general  relief. 

The  situation  presented  by  the  new  plead- 
ing is  not  one  in  which,  accurately  speaking, 
the  purchaser  has  the  right  to  look  to  the  ap- 
plication of  the  purchase  money.  The  dis- 
cretionary powers  vested  in  the  trustee  by 
the  terms  of  the  will,  with  respect  to  the 
undesignated  character  of  property  and  un- 
limited time  within  which  the  reinvestment 
is  to  be  made,  prevent  this.  The  purchaser 
has  no  right  of  control  of  the  action  of  the 
trustee  in  these  matters.  Nor,  Indeed,  would 
the  court  But  the  court  could  prevent  the 
devastavit  and  yet  permit  the  trustee  to  ex- 
ercise the  discretion  vested  In  him  by  tbe 
wiU. 

The  sole  right  which  the  purchaser  has 
under  such  circumstances  Is  to  take  such  ac- 
tion as  will  enable  him  to  avoid  becoming 
liable  as  particeps  crimlnls  with  the  trustee 
In  the  commission  of  the  devastavit  afore- 
said. 

As  said  In  the  note  to  Eliott  v.  Merryman, 
1  Lead.  Gas.  Eq.  Pt  1,  p  119: 

it«  «  «  r^Q  purchaser  will  unquestionably 
be  liable  to  the  cestui  que  trust,  if  he  knows 
that  the  trustee  is  acting  in  violation  of  his 
trust,  or  even  that  he  entertains  such  a  de- 
sign and  sells  as  a  means  of  accomplishina  it^ 

— citing,  among  other  cases,  Jackson  v.  Vj^ 
degraffe,  1  Rob.  (40  Va.)  107 ;  Graff  v.  Castle- 
man,  5  Rand.  (26  Va.)  195,  16  Am.  Dec  741 ; 
Plnckard  v.  Woods,  8  Grat  (49  Va.)  140. 
As  stated  in  the  note  to  Plnckard  t.  Woods* 
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8  Grat.  (49  Va.)  tn  Va.  Rep.  Ann.,  at  bottom  r  the  bill  of  review  as  one  of  which  it  was 
pages  471,  472:  proper  for  the  court  to  take  Jurisdiction. 

"It  is  a  well  settled  doctrine  that  all  who  |      ^4]  4.  Is  the  decree  of  November  22.  1920, 
participate  in  a  breach  of  trust  are  jointly  and    erroneous  in  that,  in  granting  leave  to  file 


severally  liable;  thus  a  party  knowingly  deal- 
ing with  the  executor  in  such  a  way  as  to  en- 
able him  to  commit  a  devastavit  will  be  held 
tiable  therefor." 

The  Virginia  cases  there  cited  to  sustain 
this  proposition  undoubtedly  do  so. 

It  is  true,  as  appears  from  the  above-cited 
authorities,  and  numerous  others  on  the  same 
subject  which  might  be  dted,  that,  when  the 
purchaser  of  trust  property  from  a  fiduciary 
derives  a  peculiar  personal  benefit,  sudi  as 
the  payment  of  an  existing  personal  debt  of 
the  fiduciary  to  him,  or  the  payment  of  less 
than  full  value,  or  other  fruit  of  the  collu- 
sion, it  is  a  plain  case  of  liability  on  the 
part  of  the  purchaser,  upon  the  principle  that 
he  is  particeps  criminis  with  the  defaulting 
fiduciary.  It  is  also  true,  as  stated  in  Graff 
V.  Castleman,  supra,  5  Rand.  (26  Va.)  lOS, 
at  page  201  (16  Am.  Dec.  741) : 

''In  the  cases  of  Nugent  v.  Giffard,  2  Ves. 
269,  and  1  Atk.  46a,  Meade  v.  Ld.  Orrery,  8 
Atk.  235,  and  Tanner  v.  Ivis,  2  Ves.  466,  Lord 
Hardwicke  would  not  suffer  creditors  or  lega- 
tees to  follow  assets  into  the  hands  of  a  pur- 
chaser from  the  executor  or  administrator,  un- 
less there  was  evidence  of  fraud  or  collusion 
between  them.  Nor  did  he  consider  it  evidence 
of  such  fraud  and  collusion  that  the  executor 
was  applying  the  assets  to  the  payment  of  his 
own  individual  debt,  and  this  with  the  knowl- 
edge of  the  purchaser." 

And  as  stated  in  the  same  opinion  in  Graff 
V.  CasUeman,  5  Rand.  (26  Va.)  pp.  201,  202, 
16  Am.  Dec.  741 : 

"In  Whale  v.  Booth,  cited  4  Term  Rep.  625^ 
note.  Lord  Biansfield  went  quite  as  far.  He 
said  [however]:  There  is  one  exception  •  *  * 
where  a  contrivance  appears  between  the  pur- 
chaser and  the  executor  to  make  a  devastavit' " 

But,  as  appears  from  the  opinion  in  this 
Virginia  case  and  in  others  of  the  Virginia 
cases  on  the  subject  above  cited  and  referred 
to,  it  would  seem  to  be  now  settled  that  a 
party  knowingly  dealing  with  a  trustee  or 
other  fiduciary  in  such  a  way  as  to  enable 
htm  to  commit  a  devastavit  will  be  held  liable 
therefor,  although  such  party  himself  may 
pay  present  money  and  full  value  and  derive 
no  peculiar  benefit  as  the  fruit  of  the  trans- 
action. And  this  conclusion  seems  to  us  to 
be  sound  in  principle  certainly  where  the 
party  himself  not  merely  suspects,  but  afllrm- 
atively  states  that  he  knows  as  an  actual 
fact,  that  the  trustee  will  commit  the  devas- 
tavit If  he  deals  with  the  trustee  by  paying 
money  belonging  to  the  trust  fund  into  the 
hands  of  the  trustee. 

We  are  therefore  of  opinion  that  there  was 
no  error  in  the  decree  of  October  26,  1920, 
In  so  far  as  it  treated  the  case  presented  by 


the  bill  of  review,  it  imposed  the  condition 
or  terms  upon  the  appellant  that  he  should 
pay  into  court  that  portion  of  the  purchase 
money  which  was  owing  by  the  appellant  in 
accordance  with  his  contract  of  purchase  and 
past  due  at  the  time  of  the  entry  of  the  de^ 
cree? 

This  question  must  be  answered  in  the 
negative. 

No  authority  Is  dted  tot  appellant  to  sus- 
tain the  contention  that  such  action  was  er- 
roneous, nor  have  we  been  able  to  find  any. 

On  the  contrary,  we  see  that  in  16  Cyc 
623,  524,  dted  for  appellees,  tills  Is  said : 

"It  is  not  necessary  to  obtain  leave  of  the 
court  to  file  a  bill  of  review  to  correct  an  error 
of  law  apparent  on  the  face  of  the  record;  but 
such  leave  is  necessary  where  the  bill  is  found- 
ed on  new  matter  or  newly  discovered  evidence. 
The  granting  of  such  leave  is  not  a  matter  of 
right,  but  rests  in  the  sound  discretion  of  the 
court,  subject  to  review;  •  ♦  •  and  in  grant- 
ing leava  terms  may  be  imposed." 


The  bill  of  review  in  the  case  before  us  is 
founded  on  alleged  newly  discovered  evi- 
dence, and  must  rest  solely  <m  that  ground ; 
because,  as  we  have  above  held,  there  was 
no  error  of  law  apparent  on  the  face  of  the 
record  as  it  stood  at  the  time  of  the  entry 
of  the  former  decree. 

[II  Further,  it  is  well  settled  that  a  biU 
of  review  filed  on  the  groimd  of  newly  dis- 
covered evidence  entitles  the  c(xnplainant  ta 
relief  only  to  the  extent  that  the  newly  dis* 
covered  evidence,  if  it  had  been  brought  for- 
ward in  time,  should  have  dianged  the  char- 
acter of  the  former  decree  sought  to  be  re- 
viewed. And  it  is  plain  firom  what  we  have 
said  above  that,  if  the  allegations  of  the  bill 
of  review  are  all  taken  to  be  true,  the  only 
change  in  the  character  of  the  former  decree 
which  the  appellant  would  be  entitled  to  ask 
would  be  that  the  decree  allow  him  to  pay  the 
purchase  money  into  court  instead  of  to  the 
said  trustee.  The  alleged  newly  discovered 
evidence  in  no  way  gives  the  appellant  any 
right  to  decline  paym^it  into  court  of  the 
part  of  the  purdbase  money  which  is  past 
due,  nor,  indeed,  of  the  residue  as  it  falls 
due,  under  his  contract  of  purchase..  In- 
deed the  bill  of  review  itself  states  that  ap- 
pellant "is  willing,  ready,  and  anxious  to 
carry  out  his  contract  in  the  bill  and  pro- 
ceedings set  out  All  he  asks  is  that  he  be 
given  a  clear  title  against  the  claims  of  all 
persons  on  account  of  any  action  of  executor 
of  which  he  has  knowledge."  This  relief  will 
be  undoubtedly  afforded  to  the  appellant  if 
he  pays  the  mcmey  into  court.  The  condi- 
tion or  terms  imposed  upon  the  appellant  by 
the  decree  under  consideration  violates  no 


716 


108  SOUTHBASTEBN  BBPOBTEB 


(W.Va. 


right  of  the  appellftnt,  grants  him  the  full 
relief  to  which  he  was  entitled  at  the  time 
such  decree  was  entered,  and  was,  Indeed, 
In  entire  accord  with  his  rights  as  a  stake- 
holder, which  was  the  position  he  himself 
took  before  the  court  by  his  bill  of  review. 
For  the  court  to  allow  the  appellant  to  use 
the  action  of  the  court.  In  allowing  the  bill 
of  review  to  be  filed  as  a  ground  for  with- 
holding the  payment  of  the  purchase  mone> 
past  due  and  payable,  would  be  to  allow  the 
appellant  to  Impugn  his  own  good  faith  In 
seeking  to  file  the  bill  of  review. 

Without  passing  up<Mi  the  sufflciency  of  the 
bill  of  review  with  respect  to  the  well-under- 
stood 'essential  requisites  of  such  a  bill,  since 
no  objection  as  to  such  particulars'  la  urged 
before  us,  and  confining  our  holding  to  the 
points  aforesaid  raised  by  the  assignments 
of  error  before  us,  we  are  of  opinion  that 
there  was  no  error  in  the  decree  of  Novem* 
ber  22, 1920. 

Ab  to  both  decrees  under  review,  therefore, 
the  case  will  be 

Affirmed. 

BURKS,  J.,  absent 


(89  W.  Va.  132) 

OLD   NAT.  BANK  OF  WAUPACA  V.  PEO- 

PLE'S  BANK  OF  HARRI8VILLE. 

(No.  4267.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  27,  1921.) 

(ByUahu9  hf  the  Court.) 

i.  Carriers  ^=s>58— One  discounting  sioht  draft 
and  receiving  therewith  bill  of  lading  aoqdires 
special  property  In  the  goods  to  secare  the 
draft 


A  party  discounting  a  sight  draft  and 
ceiving  therewith  a  bill  of  lading  for  the  goods, 
against  the  purchase  price  of  which  tho  draft 
is  drawn,  acquires  a  special  property  in  such 
goods,  and  has  a  complete  right  to  have  tbem 
held  as  security  for  the  payment  of  the  draft 

2.  Carriers  ^=>58»Bank  discounting  draft  with 
bill  of  lading  Is  not  answerable  for  con- 
signor's performance.  In  absence  of  bad  faith. 

A  btmk  wliich  discounts  a  draft  with  bill 
nf  lading  attached  is  not,  in  the  absence  of 
l)ad  faith,  answerable  to  the  drawee  for  the 
performance  of  the  consignor's  contracts 

3.  Carriers  ^=959— Buyer  waiving  fttspectlon, 
upon  later  rejecting  goods,  may  not  recover 
from  assignee  of  draft  with,  hill  of  lading  at- 
taohed. 

A  consignee  of  goods,  who  is  required  to 
pay  for  the  same  before  delivery,  ia  entitled 
to  inspect  Uie  goods  before  receiving  the  same 
and  paying  therefor.  He  may  waive  this  right, 
however,  by  paying  for  the  goods  and  receiving 
them  before  such  inspection,  and  in  case  be 
does  BO  he  cannot,  upon  later  deciding  to  reject 
the  goods,  require  repayment  of  his  money  to 


him  from  a  bank  who  Is  the  assignee  in  good 
faith  of  a  draft  for  the  purchase  money  with 
bill  of  lading  attached.  His  remedy,  after  pay- 
ing the  draft  and  receiving  the  goods,  is  an 
action  against  the  seller  for  damages. 

4.  Baaks  and  banking  ^=9 1 69— Correspondent 
bank  may  not  deliver  bill  of  .lading  to  con- 
signee on  payment  of  attached  draft  on 
condition  of  repayment  on  rejection  nnless 
so  authorized  by  assignee  bank. 

A  bank  which  discounts  a  sight  draft  for 
the  purchase  price  of  goods,  with  a  bill  of  lad- 
ing attached,  is  entitled  to  recover  the  amount 
of  such  draft  from  a  correspondent  bank  to 
which  it  Is  sent  for  collection,  where  it  is 
shown  that  such  correspondent  bank  delivers 
such  draft  and  bill  of  lading  to  the  consignee 
upon  deposit  with  it  of  the  amount  of  the 
draft,  who,  in  turn,  surrenders  such  bill  of 
lading  to  the  carrier  and  receives  the  goods, 
even  though  it  appear  that  the  correspondent 
bank  delivered  the  bill  of  lading  with  the  un- 
derstandiug  that  the  consignee  might  have  his 
money  back  if  he  determined^  to  reject  the  ^oods. 
Such  correspondent  bank  has  no  authority  to 
dehver  sudi  bill  of  lading  upon  sndi  conditions, 
unless  It  is  specifically  authorised  to  do  so 
by  the  assignee  bank. 

Error  to  Circuit  Oonrt,  Ritchie  County. 

Action  by  the  Old  National  Bank  of  Wau- 
paca against  the  People's  Bank  of  Harris- 
ville.  Directed  verdict  for  defendant,  and 
judgment  of  nil  capiat,  and  plaintiff  brings 
error.  Reversed,  verdict  set  aside,  and  cause 
remanded  for  new  trial. 

Merrick  &  Smith*  of  Parkeraburg,  for 
plaintiff  in  error. 

Adams  &  Cooper  and  8.  O.  Prunty,  both 
of  Qarrisvllle,  for  defendant  in  error. 

RITZ^  P.  The  plaintiff  brou^t  this  suit 
for  the  purpose  of  recovering  the  amount  of 
a  draft  dicawn  by  Leonard,  Crossett  &  Riley 
upon  R.  0.  Marshall,  ta  which  was  attached 
a  bill  of  lading  for  a  carload  of  potatoes, 
which  draft  had  been  Indorsed,  together  with 
the  bill  of  lading,  to  the  plaintiff,  and  by  it 
sent  to  the  defendant  for  collection.  A  trial 
in  the  court  below  resulted  in  a  directed  ver- 
dict in  favor  of  the  defendant*  and  a  judg- 
ment of  nil  capiat  thereon,  to  review  which 
this  writ  of  error  is  prosecuted. 

The  facta  out  of  which  this  oontsoversy 
grew  are  that,  on  the  4th  day  of  October, 
1918,  Leonard,  Crossett  &  RUesy,  pursuant 
to  an  order  received  by  tbem  from  R.  C 
Marshall,  shipped  from  Waupaca*  Wis.,  a 
carload  of  potatoes  to  Cairo,  W.  Va.,  conajgn- 
ed  to  their  own  order,  with  Inatructlona  to 
notify  R.  C.  Marshall,  and  at  the  time  of 
shipment  of  this  oarload  of  potatoes  xecelved 
from  the  carrier  a  bill  of  lading  showing  the 
consignment  aforesaid*  On  the  7th  of  Octo- 
ber Leonard*  Crossett  ft  RUey  drew  a  slsbt 
draft  on  the  said  R.  C.  Marshall  for  the  sum 
of  $856.64,  the  purchase  price  of  the  potatoes 


^p»For  other  cases  see  same  topic  and  KBT-NUMB£:r  in  all  Key-Numbered  Digests  and  ladezi 


W.Va.) 


OLD  NAT.  BANK  v.  PEOPIJES*  BANK 

(108  S.B.) 


717 


and  attached  to  this  draft  the  said  bill  of 
lading.  This  draft,  with  the  bill  of  lading 
attached,  was  transferred  or  assigned  to  the 
plaintiff  bank  upon  full  payment  therefor, 
and  it  forwarded  the  same,  with  the  bUl  of 
lading  attached,  through  the  Marine  Bank 
of  Milwaukee,  Wis.,  to  the  defendant  bank 
at  Harrisvllle  for  collection.  Not  having  re- 
ceived a  remittance  from  the  defendant  bank 
to  cover  this  draft,  the  plaintiff  bank,  on  the 
24th  day  of  October,  telegraphed  to  the  de- 
fendant stating  that  it  was  advised  that  the 
draft  had  been  paid,  and  requested  that  the 
amount  be  remitted.  To  this  telegram  the 
defendant  replied  by  a  letter  dat<^d  the  24th 
day  of  October,  in  which  it  made  a  statement 
at  some  length  as  to  the  facts  as  represented 
to  it.  It  advised  the  plaintiff  bank  that, 
upon  the  arrival  of  the  carload  of  potatoes 
at  Cairo,  Mr.  Marshall  telephoned  to  it  that 
the  railroad  agent  would  not  permit  inspec- 
tion except  upon  production  of  the  bUl  of  lad- 
ing, and  that  he^  Marshall,  accordingly  re- 
mitted to  it  the  amount  of  the  draft,  and  had 
the  bin  of  ladiug  forwarded  to  him  by  mail, 
together  with  the  draft,  in  order  that  he 
might  inspect  the  potatoes;  that  after  in- 
specting \hem  he  returned  tit?  draft  with  a 
letter  dated  October  15th,  stating  that  the 
potatoes  were  refused  for  the  reason  that 
the  same  were  not  satisfactory.  The  rail- 
road agent  declined  to  return  the  bill  of 
lading,  it  having  been  surrendered  to  the 
carrier  by  Marshall,  so  that  he  was  unable  to 
return  it  to  the  bank.  The  defendant  advis- 
ed that,  under  the  circumstances,  it  had  de- 
cided to  keep  the  money  whi<di  was  in  its 
possession  until  the  rights  of  the  parties 


bill  of  lading  is  in  the  nature  of  a  muniment 
of  title,  the  holder  of  it  being  entitled  to  de- 
mand possession  of  the  goods  shipped  when 
they  reach  their  destination,  and  the  car- 
rier being  relieved  of  liability  on  account  of 
the  carriage  of  said  goods  when  it  delivers 
the  same  to  the  holder  of  such  bill  of  lading. 
[3]  That  Marshall  had  a  right  to  inspect 
these  goods  before  receiving  them  is  true. 
The  bill  of  lading  provided  for  this  inspec- 
tion, and  whether  it  did  or  not  he  would  be 
entitled  to  make  It  before  receiving  the 
gooda  10  0.  J.  253.  The  railroad  company 
did  not  have  the  right  to  require  the  sur- 
render of  this  bill  of  lading  befcH'e  permit- 
ting inspection  of  the  goods.  It  might  be 
proper  for  the  carrier's  agent  to  require 
that  the  bank  holding  the  bill  of  lading  direct 
him  to  permit  inspection  simply  for  the  pur- 
pose of  knowing  that  the  party  making  such 
tnspectioci  ¥)laa  nuthorlflsedi  thereto  by  the 
holder  of  the  bill  of  lading.  The  defend- 
ant bank,  when  it  received  this  draft,  was 
acting  as  an  agent  of  the  plaintiff.  Its 
authority  in  the  premises  was  limited  to 
collecting  the  draft  and  delivering  it  with 
the  bill  of  lading  attached  to  Marshall, 
or  returning  It  with  the  bill  of  lading 
attached  upon  refusal  of  the  purchaser 
to  pay  the  same.  It  could  not  deliver 
the  bill  of  lading  to  him  upon  any  conditions 
or  under  any  agreement  that  it  should  be 
returned  and  the  money  repaid  should  he 
thereafter  be  dissatisfied  wllth;  the  goods. 
To  hold  that  Marshall  could  pay  this  draft 
as  he  did,  and  upon  discovering  that  the 
goods  did  not  comply  with  the  seller's  war- 
ranty, demand  his  money  back,  would  be  in 


thereto  were  determined  by  a  court  of  com- 1  effect  holding  that  the  assignee  of  the  draft 


potent  Jurisdiction,  and  this  suit  resulted. 
What  became  of  the  carload  of  potatoes  does 
not  appear.  As  to  whether  or  not  the  pota- 
toes were  of  inferior  quality,  and  were  for 
that  reason  rejected,  does  not  appear  in  the 
record,  ezc^t  from  statements  contained  in 
the  letter  from  the  cashier  of  the  defendant 
to  the  plaintiff,  and  these  statements  pur- 
port to  be  made  by  him  upon  information  de- 
rived from  the  purchaser  and  the  county 
food  administrator,  and  the  rejection  of  the 
potatoes  appears  only  in  the  same  way.  The 
court  below,  however,  evidently  treated  this 
as  proof,  and  the  parties  upon  this  hearing 
likewise  considered  these  facts  as  sufficient- 
ly proven  by  the  introducti<Mi  of  the  afore- 
said letter  by  the  plaintiff.  The  question 
thus  presented  is  purely  one  of  law. 

[1]  It  is  very  well  established  that,  where 
the!  consignor  of  goods  discounts  »  sight 
draft  representing  the  purchase  price  there- 
of, to  which  draft  is  attached  a  bill  of  lad- 
ing, the  holder  of  this  draft  has  a  property 
in  the  goods,  and  is  entitled  to  have  the 
same  held  by  the  carrier  until  he  surrenders 
the  bill  of  lading.  NeiU  &  Elllngham  v.  Prod- 
uce Co.,  41  W.  Va.  37,  23  S.  B.  702.     The 


with  the  bill  of  lading  attached  was  liable 
to  answer  for  the  quality  of  the  goods,  while 
it  is  held  with  practical  uniformity  in  this 
country  that  under  such  circumstances  the 
purchaser's  remedy  is  against  the  seller,  and 
the  assignee  of  the  draft  with  the  bill  of 
lading  attached  cannot  be  held  for  a  failure 
in  quality  or  a  breach  of  warranty.  Cosmos 
Cotton  Co.  y.  First  Nat.  Bank  of  Bir- 
mingham, 171  Ala.  3d2,  54  So.  621,  82  L.  R.  A. 
(N.  S.)  1173,  Ann.  Oas.  1913B,  42;  Central 
Mercantile  Co.  v.  (Mtlahoma  State  Bank,  83 
Kan.  504,  112  Paa  114,  33  U  R.  A.  (N.  S.) 
954;  HawETns  ▼.  Alfalfa  Products  Co.,  152 
Ky.  152,  153  S.  W.  201,  44  U  IL  A.  (N.  S.; 
600;  Springs  v.  Hanover  Nat  Bank,  209  N. 
Y.  224,  103  N.  B.  156,  52  Ij.  R.  A.  (N.  S.)  241. 
[2,  4]  These  authorities  clearly  establish 
the  doctrine  in  this  country  that  the  bank 
which  discounts  a  draft  with  a  bill  of  lad- 
ing attached  Is  not,  in  the  absence  of  bad 
faith  on  its  part,  answerable  to  the  drawee 
for  the  performance  by  the  assignor  of  the 
contract.  It  Is  quite  true,  as  before  stated, 
that  Marshall  was  entitled  to  inspect  these 
goods  before  receiving  them.  This  Is  a  right, 
however,  that  he  was  not  required  to  exer- 
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else.  He  could  pay  the  draft  and  take  up 
the  bill  of  lading  if  he  desired,  and  rely  upon 
the  seller's  warranty  to  protect  him.  This 
right  of  inspection  he  must  exercise  season- 
ably. He  could  not  pay  off  the  draft  and  deliv- 
er the  bill  of  lading  to  the  carrier,  and  then 
demand  his  money  back  upon  finding  that  the 
goods  did  not  meet  his  expectations.  When 
the  defendant  bank  delivered  the  bill  of  lad- 
ing to  him,  it  passed  the  title  to  the  goods, 
and  the  title  to  the  money  passed  to  the 
plaintiff  bank,  and  when  Marshall  delivered 
this  draft  to  the  carrier's  agent,  and  ac- 
cepted the  carload  of  goods,  he  cannot  be 
said  to  have  accepted  it  for  any  qualified 
purpose,  for,  by  delivering  the  bill  of  lading 
to  the  carrier,  he  discharged  the  carrier  of 
liability  in  connection  with  the  carriage  of 
the  shipment,  and  received  to  himself  not 
only  the  title,  but  the  possession  of  the  prop- 
erty. When  a  bank  receives  a  draft  with  a 
bill  of  lading  attached,  as  did  the  defendant 
bank  in  this  case,  it  makes  itself  liable  to 
the  owner  of  the  draft  if  it  delivers  the  bill 
of  lading  to  the  assignee  without  requiring 
payment  of  the  draft;  and  likewise  if  it  does 
require  such  payment  before  delivery  of  the 
bill  of  lading.  It  cannot  withhold  the  money 
it  thus  collects  from  the  party  for  whom  it 
undertook  to  collect  it. 

The  stability  of  commercial  transactions 
of  this  character  requires  that  the  rights  of 
the  parties  thereto  be  definitely  and  certain- 
ly fixed  at  each  stage  of  the  proceeding,  and 
not  dependent  on  any  whim  or  caprice  of 


either  party.  ESvery  act  done  most  have 
attached  to  it  a  definite  and  certain  meaning 
and  effect,  regardljeaed  of  what  may  have 
been  the  intention  of  either  party.  When 
Marshall,  upon  the  refusul  of  the  railway 
company's  agent  to  permit  him  to  examine 
the  goods,  paid  this  draft  and  surrendered 
the  bill  of  lading  to  the  carrier's  agent,  he 
became  vested  with  the  full  title  In  the  prop- 
erty. He  waived  his  right  to  have  an  inspec- 
tion of  the  goods  before  acceptance,  and  he 
cannot,  after  having  waived  the  same,  sub- 
sequently rely  upon  it.  The  doctrine  of  the 
liability  of  a  bank,  standing  in  the  position 
of  the  defendant  in  this  case,  to  the  holder  of 
a  draft,  for  an  unauthorized  delivery  of  a  bill 
of  lading  attached  thereto,  is  fully  recogniz- 
ed by  the  authorities.  Michic  on  Banks  and 
Banking,  i  161,  p.  1401;  Gulf,  Colorado  & 
Santa  F6  Ry.  Co.  v.  North  Texas  Oraln  Oo.. 
32  Tex.  av.  App.  «3,  74  S.  W.  567;  Bant 
y.  Cummings,  89  Tenn.  609,  18  8.  W.  115,  24 
Am.  St  Rep.  618;  Hobbs  k  Tucker  v.  Chica- 
go Packing  ft  Provision  Co.,  98  6a.  576^  25 
S.  B7.  684,  68  Am.  St  Rep.  820.  We  are  of 
opinion  that  the  money  now  in  the  possession 
of  the  defendant  bank  is  the  prope/ty  of  the 
plaintiff,  and  that  it  had  the  right  to  main- 
tain this  suit  to  recover  the  same  upon  refus- 
al of  the  defendant  to  pay  it  over. 

The  judgment  of  the  circuit  court  is  there- 
fore reversed,  the  verdict  of  the  jury  set 
aside,  and  the  cause  remanded  for  a  new 
trial 
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HATFIELD  V.  HATFIELD  et  al.    (Ne.  4140.) 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

Oct  4,  1921.) 

(ByUabuB   5y  the  Court.) 

Fraadulent  oonveyanoes  ^=9259(1)— Bill  to  as* 
nul  fraudulont  deed,  made  to  defeat  Judg- 
mont  lien,  held  tufflclent. 

A  bill  to  set  aside  and  annul  a  voluntary 
and  fraudulent  deed,  which  charges  with  rea- 
sonable certainty  a  live  judgment,  in  favor  of 
plaintifiF  and  against  the  grantor,  rendered  pri- 
or to  such  deed,  and  that  in  order  to  defeat 
the  collection  thereof  the  grantor  and  gran- 
tee and  those  holding  under  him  combined  and 
conspired  together,  and  executed  and  record- 
ed such  deed,  without  any  consideration  there- 
for deemed  valuable  in  law,  and  which  bill 
prays  that  such  deed  be  annulled  in  so  far  as 
plaintiff's  judgment  is  concerned,  and  the  real 
estate  sold  in  satisfaction  thereof,  and  for 
general  relief,  is  sufficient,  and  a  demurrer 
thereto  should  be  overruled. 

Appeal  from  Gircait  Court,  Mingo  Ck>tiDty. 

Action  by  Bvaline  Hatfield  against  Boyd 
Hatfield  and  others.  Demurrer  to  bill  sus- 
tained, and  decree  entered  dismissing  bill. 
Plaintiff  appeals.  Decree  reversed,  demur- 
rer overnded,  and  cause  remanded. 

Stafford  &  Rhodes,  of  Williamson,  for 
appellant 


LIVELY,  J.  The  circuit  court  sustained  a 
demurrer  to,  and  dismissed,  the  plaintiff's 
bill,  and  she  prosecutes  this  appeaL 

The  only  question  here  is  upon  the  sufll- 
ciency  of  the  bill.  The  bill  avers  that  plain- 
tiff, in  a  suit  for  divorce  which  she  institut- 
ed against  defendant  Boyd  Hatfield  in  the 
year  1917,  obtained  a  decretal  judgment 
against  him  for  alimony  and  suit  money 
amounting  to  the  sum  of  $386,  which  has  not 
been  paid;  that  while  she  and  defendant 
Boyd  Hatfield  were  living  together  as  hus- 
band and  wife  they  jointly  purchased  three 
lots,  Nos.  56,  57,  and  58,  in  what  is  known  as 
West  Williamson,  and  that  she  and  her  hus- 
band paid  for  and  owned  the  same  jointly, 
each  having  paid  one-half  the  purchase  mon- 
ey therefor,  and  each  owning  a  one-half  un- 
divided interest  therein ;  and  that  the  deeds 
for  lots  56  and  57  were  made  to  them  joint- 
ly by  the  owner  of  the  property  from  whom 
tliey  purchased,  but,  without  the  knowledge 
or  consent  of  plaintiff,  her  husband  procured 
a  deed  or  contract  for  lot  58  to  be  made  to 
himself,  and  had  the  same  duly  recorded 
in  the  clerk's  office  of  the  county,  court  of 
Mingo  county,  a  copy  of  which  deed  is  offer- 
ed as  an  exhibit  therewith.  The  amount 
I>aid  by  them  for  lot  58  was  $250,  and  on 
tbese  lots  they  built  a  dwelling  house,  which 
^ras  insured,  and  afterwards  destroyed  by 
fire,    together   with  all  the   household   and 
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kitchen  furniture  therein.  The  bill  farther 
charges  that,  soon  after  the  decree  for  ali- 
mony and  suit  money  was  entered  against 
the  defendant,  her  husband,  he  left  the  state 
of  West  Vlrghiia  and  became  a  nonresident 
thereof;  that  after  the  divorce  decree  was 
entered,  and  after  her  decretal  judgments 
were  obtained,  Boyd  Hatfield,  her  former 
husband,  conveyed  the  house  and  lots  to 
defendant,  Isom  Blackburn,  and  transferred 
to  him  the  insurance  policy  thereon,  in  both 
of  whidi,  the  real  property  and  the  insur- 
ance, plaintiff  had  a  one-half  undivided  in- 
terest, and  that  Isom  Blackburn  very  soon 
thereafter  conveyed  the  interest  he  had 
obtained  from  Boyd  Hatfield  to  defendant 
York  Hatfield ;  and  the  deeds  are  offered  as 
exhibits.  It  is  charged  that  York  Hatfield, 
is  a  brother  of  defendant  Boyd  Hatfield, 
her  former  husband,  and  that  defendant 
Isom  Blackburn  is  an  unde  of  Boyd  Hatfield, 
and  the  bill  avers  and  charges  that  the  con- 
veyance from  Boyd  Hatfield  to  Isom  Black- 
burn was  voluntary  and  without  any  con- 
sideration valuable  in  law,  as  was  also  the 
conveyance  f nun  Blackburn  to  York  Hatfield, 
and  that  each  of  said  conveyances  was  fraud- 
ulent, and  was  made  for  the  purpose  of  de- 
frauding and  preventing  her  in  the  collec- 
tion of  her  said  debt  against  Boyd  Hatfi^d, 
and  that  defendants  Isom  Blackburn  and 
York  Hatfield,  at  the  time  the  conveyances 
to  them  were  made,  knew  that  they  were 
made  for  the  sole  and  exclusive  purpose  of 
preventing  the  plaintiff  from  collecting  her 
debt,  and  to  put  the  property  described  be- 
yond her  reach,  and  that  all  of  the  defendants 
had  full  knowledge  of  the  existence  of  plain- 
tiff's debt  It  is  also  charged  that  the  trans- 
fer of  the  insurance  was  voluntary  and  fraud- 
ulent, and  was  for  the  purpose  of  preventing 
her  from  collecting  her  debt;  that  Isom 
Blackburn  collected  the  Insurance,  amounting 
to  $275,  and  that  Boyd  Hatfield  collected  the 
insurance  on  the  household  and  kitchen  fur- 
niture, amounting  to  $200,  in  which  he  was 
interested  to  the  amount  of  one-half  thereof. 
The  amount  of  indebtedness  which  plaintiff 
claimed  against  defendant  Boyd  Hatfield, 
composed  of  her  judgment  for  alimony  and 
suit  money  in  the  divorce  suit,  and  the  one- 
half  interest  which  she  claims  in  the  insur- 
ance money,  amounts  to  $628.50.  The  prayer 
is  that  a  decree  may  be  entered  setting 
aside,  vacating,  and  holding  for  naught  the 
conveyances  which  were  executed  by  Boyd 
Hatfield  to  Isom  Blackburn,  and  from  Isom 
Blackburn  to  York  Hatfield,  as  to  the  plain- 
tiff's debt,  and  that  the  assignment  of  the 
insurance  policy  be  set  aside  and  held  for 
naught  as  to  plaintiff's  debt,  and  that  the 
one-half  undivided  interest  in  the  real  estate 
described,  being  the  amount  owned  by  Boyd 
Hatfield,  be  made  subject  to  her  debt  and 
sold  in  satisfaction  thereof,  and  for  general 
relief. 


^=»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  IndesM 
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While  tlie  bill. is  inaptlj  drawn,  and  the 
allegations  therein  are  somewhat  Indefinite, 
it  is  reasonably  clearly  alleged  therein  that 
the  plaintiff  has  a  judgment  against  defend- 
ant Boyd  Hatfield,  and  that  at  the  time  the 
judgment  was  rendered  Boyd  Hatfield  was 
the  owner  of  a  one-half  undivided  interest 
In  lots  56  and  67,  and  had  the  legal  title  to 
lot  No.  58,  in  West  Williamson,  in  Mingo 
county,  at  least  a  one-half  interest  in  lot 
58,  and  that,  in  order  to  hinder,  delay,  and 
defraud  the  plaintiff  in  the  collection  of  her 
said  debt,  he  conveyed  his  interest  in  said 
lots  to  hi£i  unde,  who,  in  his  turn,. conveyed 
the  same  to  defendant  Yoric  Hatfield,  who  la 
a  brother  of  defendant  Boyd  Hatfield,  her 
former  husband ;  that  such  conveyances  were 
made  with  the  intent  aforesaid,  and  with 
full  knowledge  of  the  other  defendants, 
and  that  they  participated  therein;  that  the 
consideration  moving  in  these  conveyances 
was  not  valuable;  and  that  all  of  these  three 
defendants  combined  and  conspired  together 
to  hinder,  delay,  and  defraud  her  in  the  col- 
lection of  her  judgment.  These  allegations,  if 
they  be  true,  and  on  demurrer  we  must  con- 
sider them  to  be  true,  are  sufficient  to  justify 
a  decree  setting  aside  these  fraudulent  con- 
veyances and  subjecting  the  subject-matter 
thereof  to  the  payment  of  the  judgment 
For  the  purposes  of  this  appeal  it  is  not  nec- 
essary to  pass  upon  the  question  whether  or 


not  the  plaintiff  Is  entitled  to  any  of  the 
insurance  on  the  house  and  fnmittire  It 
is  not  perceived  on  what  theory  the  cdrcuit 
court  sustained  the  demurrer.  None  is  sug- 
gested in  the  record;  and  no  appearance 
is  made  on  behalf  of  the  appellees.  It  may 
be  that  Boyd  Hatfield  has  other  property 
subject  to  the  Jurisdiction  of  the  court,  and 
which  would  be  ample  to  pay  the  claim  of 
plaintiff,  and  which  is  unincumbered  and 
readily  accessible  to  her  demands,  and  that 
the  court  perceived  no  necessity  in  proceed- 
ing against  the  lots  in  question  for  that  rea- 
son; but  we  cannot  go  out  of  the  record. 
The  conveyance  is  charged  to  be  without  con- 
sideration and  fraudulent  Under  the  stat- 
ute such  conveyances  are  fraudulent  per  se. 
It  reads: 

'^Bvery  ^t,  conveyance,  assignment  trazw- 
fer  or  charge  which  is  not  upon  consideration 
deemed  valuable  in  law,  shall  be  void,  as  ta 
creditors  whose  debts  shall  have  been  con- 
tracted at  the  time  it  was  made,"*  etc. 

Plaintifl!*s  right  to  maintain  this  suit  under 
the  allegations  of  her  bill  is  so  well  settled 
by  our. decisions  that  we  do  not  deem  it  nec- 
essary to  refer  to  any  of  them. 

We  reverse  the  decree,  overrule  tiie  d^nur- 
rer,  and  remand  the  cause. 

Decree  reversed,  demurrer  overruled,  and 
canie  remanded. 


N.a) 


OSS  N.  C.  249) 
WtLBON  V.  BARNES  M  al.    (No.  2490 

(Supreme  Ck>urt  of  North  Carolina.    Oct -2d. 

1921.) 

Appeal   and  arror  ^=»  1 002— Finding   af   Jnry 
held  oonciuslvje  on  queatlen  of  agenoy. 

In  action  for  personal  injaries  against  part- 
ners, defended  by  one  partner  on  the  ground 
that  the  other  partner  was  an  independent  con- 
tractor for  the  work  in  which  the  injury  oc- 
curred, a  finding  of  the  jury,  on  conflicting  evi- 
dence, that  driver  of  a  motor  truck  was  the 
agent  of  both  partners,  is  condusive. 
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Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Connor,  Judge. 

Action  by  J.  W.  Wllbon  against  George  W. 
Howard  and  J.  B.  Barnes.  From  a  judgment 
for  plaintiff,  defendant  Barnes  appeahi.  No 
error. 

Civil  action  instituted  by  J.  W.  Wilbon 
against  George  W.  Howard  and  J.  B.  Barnes 
to  recover  damages  for  injuries  sustained 
by  plaintiff  in  a  collision  between  a  buggy 
in  which  he  was  riding  and  an  automobile 
t^ck  driven  at  the  time  by  one  Bill  Law- 
rence. 

The  defendant  J.  B.  Barnes  alone  appeals 
from  the  Judgment  below,  and  the  sole  ques- 
tion  presented  is  whether  or  not  the  driver 
of  the  truck,  admittedly  tHe  agent  of  How- 
ard, was  also  the  agent  of  the  appellant  at 
the  time  of  the  Injury.  Howard  &  Barnes 
were  partners  in  the  business  of  buying  and 
selling  tobacco,  but  it  is  contended  that  How- 
ard alone  was  responsible  for  the  hauling  of 
the  tobacco,  and  that,  with  respect  to  this 
work,  he  was  an  independent  contractor  in 
his  relations  to  the  partnersnip  firm. 

Upon  the  single  or  dual  agency  of  the  driv- 
er, the  evidence  was  conflicting,  and  the  ques- 
tion was  therefore  submitted  to  the  jury, 
with  the  following  result: 

"(1)  Was  the  plaintiff  injured  by  the  neg- 
ligence of  the  defendants,  or  of  either  of  them, 
as  alleged  in  the  complaint?    Answer:    Yes. 

"(2)  If  so,  did  plaintiff  by  his  own  negligence 
contribute  to  his  injury  as  alleged  in  the  an- 
swer?    Answer:     No. 

"(8)  Was  the  driver  of  the  truck  the  agent 
of  both  defendants,  as  partners,  at  the  time 
plaintiff  received  the  injuries,  as  alleged  in  the 
complaint?      Answer:      Ties, 

"(4)  What  sum,  if  any,  is  plaintiff  entitled  to 
recover  of  defendants,  or  either  of  them,  as 
damages?     Answer:     $4^500." 


STATE  T.  BTNUM 

(108  8.BL) 

STACY,  J.  Counsel  for  appellant  in  this 
case  have  filed  an  interesting  and  elaborate 
brief,  with  citation  of  authorities,  in  sup- 
port of  the  position  that  a  member  of  a  co- 
partnership may  become  an  independent  con- 
tractor, with  respect  to  a  given  piece  of  work, 
in  his  relation  to  the  partnership  firm  of 
which  he  is  a  member.  Chicago  Hydraulic 
Press  Bride  Co.  v.  Campbell,  116  111.  App. 
322,  and  Bums  y.  Michigan  Paint  Co.,  152 
Mich.  618,  116  N.  W.  182,  16  L.  IL  A  (N.  S.) 
816,  and  note.  It  is  contended  that  such 
was  the  position  of  Howard  in  hauling  the 
tobacco,  the  partnership  extending  only  to 
the  buying  and  selling  of  the  tobacco,  and 
that  he  alone  should  be  held  liable  for  the 
negligence  of  the  truck  driver  who  was  en- 
gaged in  this  work  at  the  time  of  the  plain- 
tiff's injury.  There  was  evidence  pro  and 
con  on  this  point,  but  we  think  it  is  settled 
by  the  jury's  answer  to  the  third  issue.  The 
crucial  fact  has  been  found  against  the  ap- 
pellant's contention.  Hence  the  legal  ques- 
tions debated  before  us  do  not  seem  to  be 
presented  on  the  record. 

We  have  found  no  error,  and  the  judgment 
below  will  be  upheld. 

No  error. 


(182  N,  C.  821) 

STATE  V.  BYNUM.     (No.  323.) 

(Snpreme  Court  of  North  Carolina.    Oct  26, 

1921.) 


From  a  judgment  on  the  verdict  in  favor 
of  plaintiff  and  against  both  defendants,  the 
defendant  J.  B.  Barnes  appealed. 

J.  R.  Baggett,  of  Llllington,  and  Maiming, 
Bickett  Si  Ferguson,  of  Raleigh,  for  appel- 
lant 

Douglass  &  Douglass,  of  Raleigh,  for  ap- 
pellee. , 


Criminal  law  «ss>ll56(2)— Refusal  to  set  aside 
verdiot  aa  oootrary  to  weight  of  evideaoe  act 
disturbed. 

Lower  coort's  refusal  to  set  aside  verdict 
as  contrary  to  the  weight  of  the  evidence  will 
not  be  disturbed  by  Supreme  Court  on  appeal; 
such  matter  being  within  the  sound  discretion 
of  the  court. 

Appeal  from  Superior  Court,  Orauge  Coun- 
ty;   Daniels,    Judge. 

Hllllard  Bynum  was  convicted  of  perjury, 
and  he  appeals  assigning  for  error: 

(1)  For  that  his  honor  declined  to  set 
aside  the  verdict  as  contrary  to  the  weight 
of  the  evidence. 

(2)  For  that  his  honor  entered  judgment 
on  the  verdict    No  error. 

R.  O.  Everett,  of  Durham,  for  ai^ellant 
James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  Stata  * 


HOEB,  J.  The  bill  of  indictment  the 
verdict  and  judgment  are  formally  correct 
and,  the  only  exception  to  the  validity  of 
the  trial  being  on  a  matter  in  the  sound  dis- 
cretion of  the  court  we  must  affirm  the  judg* 
ment  The  defendant  was  without  the 
benefit  of  counsel  in.  the  court  below,  and 
for  the  reasons  stated  we  are  not  at  liberty 
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to  consider  the  positions  so  forcibly  urged  in 
his  behalf  in  the  argument  here. 

On  the  record,  while  it  was  entirely  prop- 
er to  submit  the  case  to  the  Jury,  we  find 
very  little  in  the  testimony  to  justify  a  con 
viction  of  willful  and  corrupt  perjury,  and 
we  deem  it  no  impropriety  to  suggest  that 
the  facts  as  now  presented  to  us  would  seem 
to  justify  a  petition  for  executive  clemency. 
We  are  confirmed  in  the  view  by  the  further 
fact  that  the  careful,  considerate,  and  able 
judge  who  tried  the  cause  has  imposed  the 
minimum  punishment  allowed  by  the  law  for 
an  offense  of  this  kind. 

No  error. 


(182  N.  C.  769) 

STATE  V.  BRADSHAW.     (No.  321.) 

(Supreme  Ck>art  of  North  CaroUna.    Oct  26, 

1921.) 

ProstltHtlQn  e=»4^EvliieBce  held  insnfllcleiit  to 
prove  guilt. 
In  a  prosecution  for  prostitution,  evidence 
held  insufficient  to  bring  defendant  within  the 
definition  of  prostitution  or  assignation  In  0. 
S.  i  4357  et  seq. 

Appeal  from  Superior  Court,  Alamance 
County;  Horton,  Judge. 

Clem  Bradshaw  was  convicted  of  prostitu- 
tion, and  he  appeals.    Reversed. 

Criminal  prosecution  tried  upon  an  Indict- 
ment charging  the  defendant  with  having 
engaged  in  immoral  prostitution  and  unlaw- 
fully using  a  building  for  like  purpose  in 
violation  of  the  statute.  The  defendant  of* 
fered  no  evidence,  but  moved  to  dismiss  the 
action  or  for  Judgment  as  of  nonsuit  under 
the  Mason  Act  (chapter  73,  Public  Laws 
1913).  Motion  overruled,  and  defendant  ex- 
cepted. From  a  verdict  of  guilty,  and  judg- 
ment of  nine  months  on  the  roads,  pronounc- 
ed thereon,  the  defendant  appealed. 

The  evidence  was  that  defendant  and  an- 
other man,  with  two  women,  hired  an  auto- 
mobile, in  which  they  were  driven  to  another 
town,  where  they  arrived  about  8  p.  m.,  that 
the  sheriff  went  to  the  back  of  the  office  of 
a  tire  company  In  such  town  about  10  p. 
m.,  found  the  building  dark,  knocked,  pulled 
back  the  window  curtain,  and  threw  the 
light  from  his  fiashlight  into  the  room,  where 
he  saw  defendant  and  one  of  the  women 
sitting  four  or  five  feet  apart  on  separate 
chairs,  fully  dressed;  that  defendant  stated 
he  had  entered  the  office  to  use  the  telephone 
with  the  permission  of  the  owner,  who,  he 
said,  would  soon  return;  and  that  the  char- 
acter of  the  woman  was  good. 

James  S.  Manning,  Atty.  Cen.,  and  Frank 
Nash,  Asst.  Atty.  Cen.,  for  the  State. 


PER  CURIAM.  The  foUowlng  is  the 
whole  of  the  staters  brief: 

"The  defendant  was  tried  and  convicted  at  the 
June  term,  1921,  of  the  Alamance  superior 
court,  Hon.  J.  Lloyd  Horton,  presiding,  of 
prostitution  as  defined  in  section  4857  et  seq., 
of  the  Consolidated  Statutes. 

"Without  analyzing  the  evidence,  we  think 
it  is  not  sufficient  to  justify  the  verdict  It  does 
not,  we  submit,  bring  defendant  within  the 
plain  definition  of  prostitution  or  of  assigna- 
tion as  contained  in  section  4357.** 

For  the  reasons  assigned  by  the  Attorney 
Greneral,  we  think  the  defendant's  motion 
for  Judgment  as  of  nonsuit  should  have  been 
allowed. 

Reversed. 


a82  N.  C.  »)) 

THOMPSON  et  al.  v.  TOWN  OF  LUMBER. 

TON.    (No.  291.) 

(Supreme  Court  of  North  Carolina.     Oct.  28» 

1921.) 

i.  laJuaotlOB  ^=8»85(2)— Enforvemeat  of  ordi- 
■anoe  oanaot  be  restrained. 

Injunction  does  not  lie  to  restrain  the  en- 
forcement of  an  alleged  invalid  town  ordinance. 

2.  Manlclpal  corporations  ^=:>l 20— intention  in 
enacting  ordinance  to  bo  asoertained  only 
from  the  ordlnanoe  Itself. 

That  the  intention  of  the  board  of  commis- 
sioners of  a  town  in  enacting  an  ordinance  li- 
censing and  regulating  automobiles  was  to 
levy  a  tax,  and  not  to  provide  a  police  regula- 
tion, cannot  be  shown  by  extrinsic  evidence, 
but  the  intention  can  be  ascertained  only  from 
the  face  of  the  ordinance. 

3.  Lloensse  ^s>30— I n|u notion  not  granted 
aoalnst  automobile  lloensing  ordinance  es- 
foroement,  althougb  ordlnanoe  partly  a  tn 


Bven  though  automobile  licensing  ordinance 
was  enacted  for  the  purpose  both  of  regulating 
automobiles  and  to  lay  a  license  tax  upon  those 
not  used  for  hire,  an  injunction  will  not  lie 
against  the  levy  of  the  tax,  since  the  ordinance 
Ib  at  least  in  part  a  police  regulation. 

4.  Licenses  «s»7(9)— Antomobile  licensing  or- 
dinance  held  valid. 
Under  municipal  charter  re-enacted  and 
amended  by  Laws  1907,  c.  343,  U  45,  46,  au- 
thorizing ordinances  to  secure  peace  and  good 
order  and  prevent  disturbances  and  disorderly 
conduct,  held  that  a  town  could  validly  enact 
an  automobile  licensing  ordinance  providing 
for  a  fee  of  $5;  such  ordinance  not  being  in 
conflict  with  any  statute,  and  being  reasonable, 
under  Revenue  Act  of  1919  (Pub.  Laws  1919. 
c.  189,  I  6),  as  amended  by  Pub.  Laws  1921,  c 
2,129. 

Appeal    from    Superior    Court,    Robeson 
County;   Kerr,  Judge. 

Suit  by  W.  O.  Thompson  and  others  against 
the  Town   of   Lumberton.    From  Judgment 
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for  plaintiffs  granting  a  temporary  Injunc- 
tion, defendant  appeals.  Judgment  reversed, 
and  action  dismissed. 

The  commissioners  of  the  town  of  Lumber^ 
ton  adopted  the  following  ordinance: 

"Section  1.  No  person  or  persons  residing 
within  the  corporate  limits  of  the  town  of  Lum- 
berton  shall  be  allowed  to  operate  a  motor 
vehicle  within  said  town  until  he  shall  have 
been  granted  license  as  a  chauffeur  or  driver, 
as  provided  by  this  ordinance. 

*'Sec.  2.  Every  person  desiring  to  operate  a 
motor  velude  within  the  town  of  Lumberton 
shall  file  written  application  with  the  town 
derk  and  treasurer,  accompanied  by  a  certifi- 
cate signed  by  two  reputable,  disinterested 
dtizens,  certifying  that  said  applicant  is  of 
good  moral  character,  and  that  in  their  opin- 
ion has  suffident  knowledge  of  motor  vehides 
and  suffident  experience  and  training  as  a 
chauffeur  or  driver  to  enable  said  applicant 
to  safely  operate  the  same,  and  that  appli- 
cant is  at  least  sixteen  years  of  age.  If  said 
certificate  is  sufficient  to  satisfy  said  town  clerk 
and  treasurer  that  the  applicant  is  qualified 
he  shall,  upon  payment  of  the  fees  as  herein- 
after provided,  issue  a  license,  authorizing  the 
applicant  to  operate  motor  vehicles  within  said 
town  of  Lumberton.  If  the  certificate  or  other 
accompanying  evidence  does  not  satisfy  said 
town  derk  or  treasurer  that  said  applicant  is 
qualified  and  entitied  to  a  chauffeur's  or  driv- 
er's license,  he  may  dedine  to  grant  the  same, 
and  it  shall  be  his  duty  in  sudi  cases  to  file  the 
said  application  and  present  it  at  the  next  meet- 
ing of  the  board  of  commissioners  of  said  town, 
at  which  time  the  said  board  may.  either  grant 
or  refuse  said  license,  as  they  may  deem  prop- 
er; provided  that  until  the  meeting  of  the  town 
board  applicant  shall  be  allowed  to  operate 
his  motor  vehide  in  the  same  manner  as  if 
said  license  had  been  granted. 

'*Sec  8.  A  fee  of  $5.00  shall  be  paid  by  each 
applicant  to  cover  the  costs  and  fees  of  investi- 
gating the  qualifications  of  the  applicant  for 
driver's  or  chauffeur's  license  and  the  expense 
of  granting  the  same.  The  said  license  shall  ex- 
pire on  June  30, 1922,  but  the  same  may  be  re- 
newed from  year  to  year  by  complying  with  the 
provisions  of  this  ordinance.  If  as  much  as 
half  of  the  fiscal  year  has  expired  at  the  time 
of  application  for  license,  then  only  one-half 
of  the  foregohig  license  fees  shall  be  charged. 

•*Sec.  4.  That  every  person  violating  the  pro- 
visions of  this  ordinance  shall  be  guilty  of  a 
misdemeanor  and  shall  be  fined  the  sum  of  $25 
for  each  and  every  offense. 

*'Sec.  5.  That  this  ordinance  shall  become  ef- 
fective on  June  90,  1921." 

At  the  instance  of  the  plaintiffs,  taxpayers, 
a  temporary  injunction  was  issued  and  con- 
tlBued  to  the  hearing. 

Johnson  &  Johnson,  of  Lumberton,  for  ap- 
pellant 

Mclntyre,  Lawrence  &  Proctor,  of  Lumber- 
ton,  for  appellees. 

CLARK,  C.  J.  [1]  An  injunction  does  not 
lie  to  restrain  the  enforcement  of  an  al- 
leged invalid  town  ordinance.  It  has  been 
uniformly  held  that  equitable  relief  will  not 


be  granted  in  cases  where  there  Is  an  ade- 
quate and  effectual  remedy  at  law.  Busbee 
V.  Macey,  85  N.  C.  329.  It  has  also  been  uni- 
formly held  that  an  inJunctioD  will  not  be 
granted  to  restrain  the  enforcement  of  the 
criminal  law  except  when  it  is  necessary  to 
prevent  irrevocable  injury  or  destruction  of 
property  or  to  protect  the  defendant  from 
oppressive  and  vexatious  litigation.  In  the 
latter  case  the  courts  will  grant  an  injunc- 
tion only  after  the  controverted  right  has 
been  determined  in  favor  of  the  defendant 
in  a  previous  action. 

Every  violation  of  a  town  ordinance  is  by 
statute  a  misdemeanor,  and  If  the  courts 
should  issue  an  injunction  against  the  en- 
forcement of  an  ordinance,  it  would  be  an  in- 
terference with  the  administration  of  the 
criminal  law.  When  the  defendant  is  put 
on  trial  for  violation  of  the  ordinance,  he 
has  full  opportunity  to  test  its  validity. 
This  has  been  often  presented  .to  the  court, 
and  the  decisions  are  so  clear  and  uniform 
as  to  leave  the  matter  no  longer  debatable. 

In  Cohen  v.  Goldsboro,  77  N.  C.  8,  that 
town  had  adopted  an  ordinance  forbidding 
the  sale  of  fresh  meat  except  under  restric- 
tions prescribed  in  the  ordinance.  The  de- 
fendants were  arrested  and  fined  for  its  vio- 
lation and  as  a  result  were  forced  to  suspend 
their  business.  They  sought  to  restrain  the 
enforcement  of  the  ordinance,  and  Reade,  J., 
said: 

"If  the  defendants  have  an  unlawful  ordi- 
nance, and  have  arrested  and  fined  the  plain- 
tiffs, as  they  allegCt  the  plaintiffs  have  complete 
redress  in  an  action  for  damages.  And  as  often 
as  the  arrest  may  be  repeated  they  have  the 
like  redress;  but  we  are  aware  of  no  prindple 
or  precedent  for  the  interposition  of  a  court 
of  equity  in.  such  cases.  The  injunction  is  dis- 
solved, and  the  case  dismissed." 

To  this  we  might  add  that  the  defendant 
could  set  up  the  defense  of  the  invalidity  of 
the  ordinance  when  arrested  and  put  on  trial 
and  has  the  right  of  appeal  should  the  mat- 
ter be  dedded  against  him. 

In  Wardens  y.  Washington,  109  N.  0.  21, 
18  S.  El.  700,  an  injunction  was  sought 
against  the  enforcement  of  an  ordinance  pro- 
hibiting the  burial  of  the  dead  within  the 
corporate  limits  of  that  town,  except  upon 
a  permit  from  the  town  clerk,  which  could 
be  given  only  upon  a  prescribed  certificate 
from  the  attendant  physician,  and  violation 
of  the  ordinance  was  made  punishable  by  a 
fine  of  $50.  The  court  refused  to  pass  upon 
the  validity  of  the  ordinance,  or  restrain  its 
enforcement,  saying: 

'It  is  unnecessary,  however,  that  we  pass  up- 
on the  question  *  *  *  as  to  the  power  of  the 
Legislature  to  authorize  or  to  validate  the  ordi- 
nance in  the  exerdse  of  the  police  power  inher- 
ent in  the  state,  for  we  have  an  express  author- 
ity, if  one  were  needed,  that  an  injunction  does 
not  lie  to  prevent  the  enforcement  of  an  alleg- 
ed unlawful  town  ordinance** 
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—adding  that  the  plaintiff  had  his  remedy 
by  an  action  for  damages,  and  saying  fur- 
ther: 


«n 


'If  the  plaintiifs,  or  any  one  else,  should 
violate  the  ordinance,  upon  a  criminal  prosecu- 
tion for  such  Tiolation  the  validity  of  the  ordi- 
nance, and  of  the  acts  of  the  Legislature  an- 
thorizing  and  validating  it,  would  come  di- 
rectly and  properly  before  the  courts." 

The  same  question  was  again  presented  in 
Scott  y.  Smith,  121  N.  0.  94,  28  S.  B.  64, 
where  the  ordinance  sought  to  be  enjoined 
made  it  unlawful  to  play  baseball  in  town 
without  the  mayor's  permission.  The  court 
said: 

'If  the  ordinance  is  lawful  and  valid,  as  in- 
sisted  by  the  defendants,  tiie  plaintiff  has  no 
cause  of  complaint  and  can  maintain  no  form 
of  civil  action.  If  it  is  void,  as  insisted  by  the 
plaintiff,  then  he  has  miscoDceived  his  remedy, 
for  a  court  of  equity  will  not  interpose  when 
the  plaintiff  has  a  remedy  at  law  by  civil  action 
for  damages,  in  which,  and  in  a  criminal  action 
also,  the  Talidity  at  the  ordinance  would  be 
presented." 

In  Tickers  ▼.  Durham,  132  N.  0.  880,  44 
S.  B.  685,  the  ordinance  was  attacked  upon 
the  ground  that  the  statute  under  which  the 
city  proposed  to  condemn  the  plaintiff's  land 
waa  unconstitutional.  The  court  refused  to 
sustain  the  injunction  for  the  reason  that 
the  plaintiff  had  his  remedy  at  law. 

In  Paul  T.  Washington,  184  N.  C.  368,  47 
S.  B.  793,  65  L.  R.  iL  902,  the  plahitiff  under- 
took to  distinguish  his  case  from  the  prin- 
ciples aboYe  cited  upon  the  ground  that  he 
had  no  adequate  remedy"  at  law  because  of 
the  wdl-settled  doctrine  that  municipal  cor- 
porations are  not  liable  for  torts  committed 
by  their  ofQcers  when  undertaking  to  enforce 
unconstitutional  and  void  ordinances  enact- 
ed in  the  attempted  exercise  of  the  police 
power,  and  also  because  the  policeman  who 
arrested  the  plaintifl  was  insolvent,  and  con- 
tended that,  since  neither  the  town  nor  its 
policemen  could  be  held  responsible  in  dam- 
ages, the  plaintiffs  had  no  remedy  except  by 
injimction.  On  this  the  court  ruled  that  the 
law  had  been  correctly  laid  down  in  the 
above  cases,  and  that  an  injunction  was  not 
the  remedy  to  test  the  validity  of  a  munici- 
pal ordinance. 

In  State  v.  RaUroad,  145  N.  0.  521,  59  S. 
B.  570,  13  U  R.  A.  (N.  S.)  966,  in  which  the 
whole  matter  was  fully  considered,  the  court 
held  that  it  is  well  settled,  both  in  England 
and  in  America,  that  a  court  of  equity  has 
no  Jurisdiction  to  interfere  with  by  injunc- 
tion or  to  restrain  a  criminal  prosecution 
whether  the  prosecution  be  for  the  violation 
of  a  statute,  or  for  an  infraction  of  a  mu- 
nicipal ordinance,  and  that  this  rule  ai^lles 
whether  the  prosecution  is  by  indictment  or 
by  summary  process  and  whether  it  has  been 
merely  threatened  or  has  already  been  com- 
menced. 


[21  The  plaintiff  contends,  however,  that 
the  intention  of  the  board  of  commissioners 
in  enacting  said  ordinance  was  to  levy  a  tax, 
and  not  to  provide  a  police  regulation,  but 
the  intention  can  be  ascertained  only  from 
the  face  of  the  ordinance  itself.  It  has  been 
uniformly  held,  without  a  dissent,  that  evi- 
dence cannot  be  received  to  explain  or  quali- 
fy an  act  of  the  General  Assembly,  and  ev^i 
a  member  of  that  body  will  not  be  permitted 
to  aid  the  court  by  testifying  as  to  the  pur- 
pose of  the  governing  body  in  enacting  the 
statute.  This  would  seem  to  apply  equally 
to  the  passage  of  an  ordinance  by  the  law- 
making body  of  a  town. 

[3]  The  court  found  as  a  fact  that  this 
ordinance  was  enacted  both  for  the  purpose 
of  regulating  automobiles  and  to  lay  a  li- 
cense tax  upon  those  not  used  for  hire,  and 
the  plaintiffs  contend,  therefore,  that  an  in- 
junction will  lie  against  the  levy  of  the  tax. 
But,  if  this  finding  of  fact  were  adopted  by 
us,  still,  the  ordinance  being  In  part  a  police 
regulation,  the  injunction  would  not  lie. 

[4]  In  view  of  the  vast  number  of  automo- 
biles and  the  great  danger  from  lack  of  ade- 
quate supervision  In  cities  and  towns,  both 
from  the  danger  of  collisions  and  to  pedestri- 
ans and  to  the  morals  of  the  community,  there 
is  hardly  any  subject  which  more  imperative- 
ly demands  the  exercise  of  the  police  power. 
Last  year  in  this  country  there  were  92,000 
injuries  and  deaths  sustained  in  the  opera- 
tion of  automobiles.  This  is  an  aggregate 
of  casualties  in  a  year  nearly  double  that 
sustained  by  this  country  during  tbe  entire 
duration  of  the  World  War. 

The  ordinance  in  this  case  is  not  in  con- 
flict with  any  statute,  and  is  authorhsed  un- 
der the  general  provisions  of  the  defendants 
charter  and  la  reasonabla.  The  charter  of 
defendant's  town  as  re-enacted  and  amend- 
ed by  chapter  343,  Laws  1907,  contains  sec- 
tiozui  45  and  46,  as  follows: 

''Sec.  45.  Said  mayor  and  board  of  commis- 
sioners shall  have  power  to  enact  such  rales, 
regulations,  ordinances  and  by-laws  as  they 
may  deem  necessary  to  secure  the  peace  and 
good  govenunent  of  said  town,  and  to  enforce 
the  same  by  imprisonment,  fine  or  penalty,  and 
the  ordinances  enacted  by  said  board,  with 
the  pains  and  penalties  pertaining  thereto,  may 
be  enforced  within  the  corporate  limits  of  the 
said  town  and  for  one  mile  beyond  and  aroand 
said  corporate  limits. 

"Sec  46.  Said  mayor  and  board  of  oommis- 
sioaers,  in  addition  to  the  powers  which  they 
possess  by  law  and  which  are  conferred  upon 
them  by  this  charter,  shall  particularly  have 
power  to  enact  ordhiances  and  to  enforce  same 
by  imprisonment,  fine  or  penalty,  as  follows: 
'*To  prevent  vice  and  immorality;  to  preserve 
public  peace  and  good  order;  to  prevent  and 
quell  riots,  disturbances  ^  ^  ^  and  disor- 
derly conduct' " 

Without  elaborating  the  instances  in  whidi 
the  uncontrolled  and  unrestrained  operation 
of   automobilea    would    violate   tho   public 
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peace  and  good  order  and  might' tend  to  pro- 
mote vice  and  immorality  and  increase  dis- 
orderly conduct,  it  is  dear  that  the  defoid- 
Ant  is  authorized  hy  its  charter  to  pass  this 
ordinance. 

The  plaintiff  was  doubtless  relying  upon 
the  decision  In  State  v.  Fink,  179  N.  0.  714, 
103  S.  K.  16,  which  held  that  under  the  Rey- 
enue  Act  of  1919  (?ub.  Laws  1919,  c.  189,  | 
5)  the  provision  prohibiting  cities  and  towns 
from  charging  any  license  fee  for  driving  or 
operating  automobiles  greater  than  such  tax 
was  void.  That  decision  was  correct  and 
compelled  by  the  language  of  the  Revoiue 
Act  of  1919,  but  the  General  Assembly  in 
1921  (Pub.  Laws  1921,  a  2,  |  29)  added  the 
following  provisos  to  the  section  construed 
In  State  v.  Fink: 

"Provided,  nothing  herein  shall  prevent  the 
governing  authorities  of  any  dty  from  regnlat- 
big,  licensing,  controlling  of  chauffeurs  and  driv- 
ers of  any  such  car  or  vehicle,,  and  charging  a 
reasonable  fee,"  and  'Trovided  farther,  tbat 
any  city  or  town  may  charge  a  license  not  to 
exceed  $50  for  any  motor  vehlde  used  In  trans- 
porting persons  or  property  for  hire  in  lieu 
of  all  other  charges,  fees,  and  licenses  now 
charged." 

The  effect  of  this  amendment  was  to  au- 
thorize the  dty  to  regulate  and  control  the 
conduct  of  chauffeurs  of  automobiles  and  the 
drivers  of  all  other  rehides  and  to  impose 
a  reasonable  license  fee,  which  we  deem  was 
not  exceeded  by  the  requirements  of  the  pay- 
ment of  a  license  tax  of  $5.  Even  if  this  or- 
dinance were  enacted  solely  as  a  revenue 
nxeasure,  $5  la  not  an  unreasonable  amount 
to  be  levied  as  a  tax  and  license  fee  on  pleas- 
ure or  other  motor  vehides  when  $50  is  au- 
thorized as  a  tax  upon  those  motors  engaged 
In  transportation  for  hire. 

Inasmuch  as  an  Injunction  does  not  lie  to 
test  the  validity  of  a  town  ordinance,  we  not 
only  reverse  the  judgment,  but  must  dismiss 
the  action/ 

Action  dismissed. 


<182  N.  C.  268) 

BROOKS  V.  ORANOe  RICE  MILL  CO. 

(No.  290.) 

(Supreme  Coart  of  North  OaroUna.    Oct  26, 

1921.) 

I.  Garnishment   ^=:>220— Trial   «=s>234(3)»ln 

preeeedlng  to  aubteot  the  proeeeds  of  a  drkft 

to  a  deM,  Interveaer'a  bwnership  held  a  iines- 

tiofl  for  the  Jnry. 

In  an  action  in  which  the  proceeds  of  a 

draft  were  attached,  an  intervener,  dairaing 

the  proceeds  as  purchaser  for  value,  evidence 

of  intervener  held  sufficiently  equivocal,  if  not 

contradictory,  to  require  a  finding  by  the  jury, 

and  an  instruction  that,  if  the  jnry  believed  the 

evidence,  they  should  find  for  intervener,  prac- 


tically amounted  to  a  direction  of  verdict,  and 
was  erroneous. 

2.  Bills  and  notes  ^=s>363— Payer  of  draft  par- 
ohased  for  value  holds  absolute  right  In  pro- 
oeeda. 

Where  cue  holds  a  draft  as  a  purchaser  for 
value,  the  proceeds  therefrom  cannot  be  at- 
tached. In  the  hands  of  a  garnishee  trust  com- 
pany, for  debt  of  the  drawer. 

3.  Trial  <8=»234(3)— An  Instruotion  that  If  the 
Jury  believe  the  evldenoe  Is  Inexact. 

An  instniction  'if  you  believe  the  evidence 
testified  to  by  the  witness  in  the  case'*  to  find 
for  claimant  is  Inezact. 

Appeal  from  Superior  Orart,  New  Hanover 
(}ounty;  Kerr,  Judge. 

Action  by  J.  W.  Brooks  against  the  Orange 
Rice  Mill  Company,  In  wUch  the  Orange 
National  Bank  intervened  as  datmant  of  the 
attached  property.  Judgment  for  intervener, 
and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Plaintiff,  a  citisen  of  this  state,  having  a 
cause  of  action  against  Orange  Rice  Mill 
(Company,  a  foreign  resident  corporation,  in- 
stituted this  suit  in  the  superior  court  of 
New  Hanover  county,  and  sought  to  obtain 
service  upon  the  defendant  by  attadiing  the 
proceeds  of  a  certain  draft  in  the  hands  of 
the  American  Bank  &  Trust  Company  of 
Wilmington,  N.  C;  it  being  alleged  that  said 
funds  belong  to  the  defendant.  Thereafter, 
on  March  29,  1920,  the  Orange  National 
Bank,  of  Orange,  Tes.,  was  allowed  to  in- 
tervene and  set  up  its  claim  of  title  to  the 
proceeds  of  said  drafU  The  cause  then  came 
on-  for  trial  upon  the  issue  of  ownership 
raised  by  tiie  interpleader.  There  was  evi- 
dence tending  to  show  that  the  draft  in  ques- 
tion had  been  purchased  by  the  Orange  Na- 
tional Bank  and  that  it  alone  was  interested 
in  its  ccdlection.  But  on  Cross-examination 
the  cashier  of  the  intervening  bank  testified 
as  follows: 

'^e  accepted  this  draft  at  t(ie  rate  of  6  per 
cent,  discount.  No  notation  was  made  on  the 
face  of  the  draft  to  that  effect  It  was  not  the* 
policy  of  our  bank  at  this  time  to  accept  this 
draft  with  bill  of  lading  attached  at  6  per  cent, 
discount,  and  treat  the  paper  as  cash,  and  be- 
come the  absolute  purchaser  of  it,  releasing  the 
Rice  Mill  from  liability  for  nonpayment,  with 
the  possibility  of  losing  the  amount,  or  even 
the  discpunt;  if  for  any  reason  the  goods  were 
refused  and  the  draft  returned,  the  Rice  Mill 
would  take  it  up.  We  did  not  unconditionally 
release  the  Rice  Mill  when  the  draft  was  cash- 
ed. As  I  stated,  in  case  of  goods  refused  or 
draft  returned,  the  Rice  Billl  Company  would 
reimburse  us.  We  bought  it  outright  with  that 
exception.  The  bank  was  to  accept  and  dis- 
count drafts  with  bill  of  lading  attached  on 
parties  against  whom  they  were  drawn,  and  to 
charge  6  per  cent  interest  on  such  drafts  until 
paid  and  the  funds  placed  in  the  bank's  hands. 
The  discount  and  the  interest  were  the  obliga- 
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tions  of  the  Oranfe  Rice  lllll  Company.  In 
the  event  the  American  Bank  &  Trust  Com- 
pany does  not  pay  this  draft,  we  would  not  look 
to  tiie  Rice  Mill  Company  to  reimburse  ns  to 
the  extent  it  was  not  paid." 

Witness  was  then  asked,  "Would  you  re- 
lease the  Rice  Mill  Company  from  all  obliga- 
tions in  connection  with  Heyer  Bros,  transac- 
tion?" to  which  the  witness  answered,  "Yes, 
legally." 

At  the  dose  of  the  evidence,  his  honor 
charged  the  jury  that  "if  they  believed  the 
evidence,  testified  to  by  .the  witness  in  the 
case,"  they  would  answer  the  issue  in  favor 
of  the  intervener.     Plaintiff  appealed. 

Robert  Ruark  and  Wm.  B.  Campbell,  both 
of  Wilmington,  for  appellant 

Rountree  k  Davis,  of  Wilmington,  for  ap- 
pellee. 

STACY,  J.  [1]  We  think  the  evidence  upon 
the  issue  as  to  whether  the  intervening  bank 
was  an  agent  for  collecting  the  draft  in 
question,  or  a  purchaser  thereof  for  value, 
was  sufficiently  equivocal,  if  not  contradic- 
tory, to  require  a  finding  by  the  jury,  and 
that  his  honor's  charge,  which  practically 
amounted  to  a  dlrecticm  of  the  verdict,  was 
erroneous. 

[2]  Of  course,  if  the  Intervener  held  the 
draft  as  a  purchaser  for  value,  the  proceeds 
derived  therefrom  could  not  be  attached  in 
the  bands  of  the  American  Bank  &  Trust 
Company  as  the  property  of  the  Orange  Rice 
Mill  Company;  but,  on  the  other  hand,  if 
the  intervener  acted  merely  as  a  collecting 
agent,  the  proceeds  would  b^ong  to  the  de- 
fendant, and  consequently  they  would  be  sub- 
ject to  attachment  in  the  hands  of  the  gar- 
nishee trust  company.  Worth  Co.  v.  Feed 
Co.,  172  N.  a  336,  90  fS.  B.  205 ;  Markham- 
SUephens  Co.  ▼.  Richmond  Co.,  177  N.  C.  364, 
09  S.  E.  17. 

[3]  The  plaintiff  also  excepts  to  the  form 
of  expression,  "if  you  believe  the  evidence, 
testified  to  by  the  witness  in  the  case/*  em- 
ployed by  his  honor  in  charging  the  jury. 
This  language  is  inexact,  and  while,  in 
proper  instances,  it  will  not  be  held  for  re- 
versible error,  and  should  not  be,  unlfjte  the 
objecting  party  has  in  some  way  been  prej- 
udiced thereby,  jet  this  court  has  taken  oc- 
casion, in  a  number  of  cases,  to  say  that  a 
different  form  of  expression  is  more  desir- 
able. Holt  ▼.  Wellons,  163  N.  C.  124,  70  S. 
E.  460 ;  State  v.  Railroad,  140  N.  C.  608,  62 
S.  E.  1088;  State  v.  Godwin,  146  N.  C.  461, 
60  S.  B.  132,  122  Am.  St  Rep.  467,  and  cases 
there  cited ;  State  ▼.  Simmons,  143  N.  C.  613, 
66  S.  R  701 ;  MerreU  v.  Dudley,  130  N.  C. 
60,  61  S.  B.  777,  and  cases  there  cited;  Sos- 
samoB  V.  Cruse,  133  N.  C.  470,  46  S.  B.  767. 

For  the  error,  as  indicated,  in  directing  a 
verdict  on  evidence  from  which  different  in- 


ferences may  be  drawn,  we  are  of  opinion 
that  the  cause  must  be  submitted  to  another 
jury ;  and  it  is  so  ordered. 
New  trial. 


STATE  V.  HAYWOOD. 


(182  N.  C.  815) 

(No.  275.) 


(Supreme  Court  of  North  Carolina.    Oct  10. 

1021.) 

1.  Criminal  law  ^=>369(6)»EvideiiC6  of  sales 
to  others  than  person  charoed  admissible. 

Where  defendant  was  charged  in  one  coont 
with  unlawfully  selling  liquor,  and  in  another 
with  keeping  liqaor  for  sale,  evidence  of  sales 
to  others  than  the  person  named  as  purchaser 
in  the  first  count  held  admissible  under  the  sec- 
ond count 

2.  Witnesses  ^=s»4 14 (2) —Evidence  In  oorrobo- 
ration  of  witness  held  eompetent 

In  a  prosecution  for  selling  and  keeping  liq- 
uor for  sale,  statements  of  witnesses  of  prior 
declarations  of  another  witness  while  on  the 
stand  and  in  corroboration  of  that  witness  kM 
competent 

3.  Witnesses  «s»37  (4)— Knowledge  of  gmornl 
reputation  essential  qnalHIcatlOH  of  witness 
as  to  good  oharaoter. 

In  a  prosecution  for  selling  and  keeping 
liqaor  for  sale,  evidence  as  to  the  good  charac- 
ter of  a  witness  for  defendant  conld  not  be 
given  by  one  who  did  not  know  the  general 
reputation  of  the  witness. 

4.  Intoxicating  liquofB  ^s>l6&»Botii  dirsot  aad 
indireot  sales  prohibited. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicating liquor,  it  is  immaterial  whether  de- 
fendant sold  the  liquor  directly  to  the  person 
named  as  the  purchaser,  or  indirectly  through 
an  agent. 

5.  Criminal  law  ^s>l 043 (3)— Appellant  oonfln- 
•d  to  grounds  of  objeetion  stated  below. 

An  appellant  must  abide  in  the  court  of 
appeal  by  the  ground  of  objection  which  was 
assigned  at  the  trial,  and  cannot  shift  hie 
ground  or  change  his  theory  of  the  ease. 

Appeal  from  Superior  Ck>art,  Gomberlaiid 
County;  Kerr,  Judge. 

John  Haywood  was  convicted  of  unlawful- 
ly selling  and  having  liquor  for  sale,  and  be 
appeals.    No  error. 

This  Is  a  criminal  action.  In  which  the  de- 
fendant  was  charged  in  two  counts  of  the  in- 
dictment with,  first,  unlawfully  selling  liquor 
to  A.  T.  Cooper,  and,  second,  with  unlaw- 
fully keeping  liquor  for  sale,  contrary  to  the 
statutes  in  such  cases  made  and  provided. 
He  was  convicted  on  the  first  two  counts  for 
s^ing  and  for  having  liquor  for  sale,  and 
from  the  judgment  he  appealed. 
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N.  C.)  STATE  V. 

<10I 

E.  G.  Davis  of  Fayetteville,  and  Murray 
Allen,  of  Raleigh,  for  appellant 

James  8.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  There  was  ample  evidence  to  sup- 
port the  conviction  of  the  defendant,  who 
reserved  several  exceptions  to  the  nillngs 
of  the  court  upon  the  evidence. 

[1]  The  first  four  exceptions  were  directed 
to  sales  made  to  other  persons  than  A.  T. 
Cooper,  the  person  named  in  the  first  count 
of  the  indictment,  as  the  particular  one  to 
whom  the  sale  was  made.  This  testimony 
was  competent  and  relevant  as  applicable  to 
the  second  count,  which  charges  the  keeping 
of  liquor  fbr  sale  The  allegation  therein 
could  hardly  be  proven  in  any  other  way. 
Sales  indiscriminately  to  any  and  every 
person  who  would  buy  is  evidence,  of  course, 
of  keeping  liquor  for  sale.  The  deftodant 
was  thereby  doing  Just  what  any  man  who 
is  engaged  in  the  forbidden  act  of  keeping 
liquor  for  sale  would  do.  He  was  the  pro- 
prietor of  a  "grogshop,**  one  of  the  great  evils 
intended  to  be  prohibited  by  the  statute  as 
demoralizing  to  the  conmiunity  and  the  pro- 
lific source  of  crime  and  many  other  evils. 
The  testimony  offered  by  defendant,  and 
the  subject  of  his  exceptions  Nos.  5  and  6, 
was  clearly  irrelevant  The  verdict  of  the 
Jury  could  have  no  possible  relation  to  the 
credibility  of  the  witness,  but,  if  so,  the  de- 
fendant got  the  benefit  of  it  as  the  witness 
testified  that  the  verdict  was  contrary  to  his 
testimony  in  the  case. 

[2]  Exceptions  8,  9,  10,  11,  13,  14,  IS,  le, 
17,  18,  and  19  were  to  statements  by  witness- 
es of  prior  declarations  of  another  witness, 
while  on  the  stand,  which  were  corroborative 
of  that  witness,  and  was  so  restricted  by  the 
oouit,  or  concerning  sales  of  liquor  to  one 
€k>dwin,  and  this  evidence  was  confined  In  its 
application  to  the  second  count  as  to  keeping 
liquor  for  sale.  It  was  manifestly  competent 
ajid  very  relevant  for  that  purpose. 

[3]  The  exceptl<Hi  No.  20  is  entirely  unten- 
able. Irvin  Simmons,  a  witness  for  the  de- 
fendant, had  testified  substantially  in  con- 
tradiction of  the  state's  witness  A.  T.  Oooper 
as  to  the  purchase  of  liquor  by  him  from  the 
defendant  and  the  latter  attempted  to  sup- 
port him  by  proving  his  good  character,  but 
tills  he  failed  in  law  to  do,  as  the  witness  H. 
M«  McKethan,  whom  he  offered  for  this  pur- 
pose did  not  know  Simmons*  general  reputa- 
tion, and  his  honor  correctly  held  that  he  had 
not»  therefore^  been  qualified  to  testify  about 
it.  State  v.  Perkins,  06  N.  a  126;  State  v. 
Oee,  92  N.  O.  756. 
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[4,  I]  It  can  make  no  difference  whether 
the  defendant  sold  the  liquor  directly  to 
Cooper,  or  indirectly  through  an  agent  or 
'*go-between.*'  The  one  act  is  Just  as  bad  as 
the  other  morally  and  legally.  It  comes  most 
certainly  within  the  prohibition  of  the  stat- 
ute. When  Oooper  stated,  "I  had  another 
man  to  go  and  get  it,*'  he  was  testifying  ap- 
parently to  a  fact  within  his  own  knowledge 
— ^a  thing  done  by  himself,  and  it  was  com- 
petent for  him  to  do  sa  It  was  Just  as  il- 
legal for  thiB  defendant  to  sell  to  the  wit- 
ness' agent  for  him.  as  to  sell  directly  to  the 
witness.  State  v.  Burchfield,  149  N.  0.  537, 
63  S.  E.  89.  But  the  specified  ground  of  ob^ 
Jection,  upon  his  motion  to  strike  out  the 
answer  above  quoted,  was  that  testimony  of 
other  sales  of  liquor  by  defendant  was  in- 
competent, but  tills,  as  we  have  said,  is  not 
the  law  so  far  as  the  second  count  of  the 
indictment  is  concerned.  It  is  contended  by 
the  defendant  tliat  this  was  evidence  of  a 
distinct  substantive  offense,  and  he  cites 
State  V.  Shuford,  69  N.  0.  486,  as  an  author- 
ity directly  in  point  but  it  does  not  apply,  as 
the  evidence  was  not  offered  on  the  first 
count  for  the  sale,  but  on  the  second  count 
charging  that  he  kept  liquor  for  sale  and  as 
to  that  count  it  was  competent  and  admis- 
sible. An  appellant  is  confined  to  the  ground 
of  objection  to  evidence  which  he  first  stated. 
He  must  abide  in  the  court  of  appeal  by  the 
ground  of  objection  which  was  assigned  be- 
low at  the  trial,  and  not  shift  his  ground  or 
change  his  theory  of  the  case.  M.  N.  Nat 
Bank  v.  Pack,  178  N.  0.  388,  and  cases  cited 
at  page  390,  100  S.  B.  615.  This  point  of  law 
decided  in  that  case  is  not  stated  in  the  offi- 
cial headnote. 

The  testimony  of  Lacy  Godwin  was  com- 
petent beyond  any  question.  He  was  tes- 
tifying that  his  father  had  sent  him  to  de- 
fendant to  buy  liquor  for  him,  and  that  he 
went  and  actually  bought  the  liquor  for  his 
father.  One  of  his  answers  was:  **I  went 
for  the  liquor  twice  at  my  father's  request. 
I  never  bought  it  for  myself,  but  for  my  fa- 
ther." He  then  stated :  "It  worked  out  that 
I  paid  him  for  it,  and  I  did  give  him  money 
— $5 — and  I  got  a  quart  of  whisky.^  Learn- 
ed counsel  for  the  defendant  contended  in 
his  brief  that  this  testimony  was  prejudicial, 
and  it  was,  but  nevertheless  was  competent- 

This  is  a  case  where  the  statute  was  pal- 
pably violated  in  any  view  of  the  facts,  and, 
notwithstanding  the  very  able  and  ingenious 
argument  of  the  defendant's  counsel,  Mr. 
Davis,  we  are  compelled  to  declare  that  no 
error  was  committed  at  the  triaL 

No  error. 


728 


108  SOUTHBASTERN  RBPORTEB 


(N.O. 


(182  N.  C.  770) 

M0GINNI8  et  al.  V.  RALEIGH  TYPOGRAPH- 
ICAL UNION  NO.  54  et  ftl. 
(No.  252.) 

(Supreme  Court  of  North  Carolina.    Oct  26» 

1921.) 


Injunction  ^=9l74--ContinHanc8  against  labor 
unions  till  final  hoaring  unauthorized. 

Byidence,  in  action  by  employees  and  em- 
ployers against  labor  unions  and  members, 
claiming  interference  with  their  work  and  busi- 
ness held  not  to  warrant  a  continuance  of  tem- 
porary injunction  tm  final  hearing. 

Appeal  f  rQm  Superior  Court,  Wake  County ; 
Bond,  Judge. 

Action  by  Marguerite  McGinnis  and  others 
against  the  Ralel^  Typographical  Union  No. 
54  and  others.  Temporary  restraining  order 
was  continued  till  final  hearing  and  defend- 
ants appeaL   Error. 

Civil  action  to  enjoin  the  defendants  from 
certain  alleged  unlawful  and  wrongful  prac- 
tices. 

The  material  allegations  upon  which  the 
plaintiflFs  hare  come  into  equity  and  asked  for 
injunctive  relief  are  contained  in  the  follow- 
ing paragraphs  of  the  complaint: 

''First.  That  the  individual  complainants 
above  named  are  residents  and  citizens  of  the 
state  of  North  Carolina,  and  are  all  engaged  in 
doing  work  for  the  printing  honses  above 
named  in  the  dty  of  Baleigh,  N.  C. 

"Second.  That  the  printing  houses  above 
named  are  all  corporations  organized  under  the 
laws  of  the  state  of  North  Carolina,  with  their 
principal  places  of  business  in  the  cfty  of  Ral- 
eigh, N.  C,  with  the  exception  of  M.  J.  Carroll 
&  Son,  which  is  a  copartnership,  engaged  in 
the  printing  business  in  the  dty  of  Raleigh, 
N.  C. 

"Third.  That  the  Raleigh  Typographical 
Union,  the  Raleigh  Printing  Pressmen's  Union, 
and  Raleigh  Bookbinders  Union  are  labor 
unions,  with  headquarters  in  the  city  of  Ral- 
eigh, N.  C.,.  and  the  individual  defendants  above 
named  are  officers  and  members  of  said  unions. 

"Fourth.  The  individual  complainants  above 
named,  in  behalf  of  themselves  and  all  other 
employees  of  the  several  printing  houses  above 
named,  respectfully  show  unto  the  court: 

**(!)  That  the  labor  onions  above  named  and 
their  officers,  members  and  assodates  above 
named  have  eatered  into  a  conspiracy  to  drive 
these  individual  complainants  from  their  posi- 
tions as  employees  of  the  several  printing 
houses  above  named,  and  to  make  it  impossible 
for  these  complainants  to  work  and  live  in 
peace  in  the  dty  of  Raleiglv  while  they  are  en- 
gaged in  their  present  employment 

*'  (2)  That  these  individual  complainants  have 
done  the  defendants  no  wrong,  and  the  said  de- 
fendants have  no  grievance  of  any  kind  against 
these  complainants.  Some  time  in  May,  1A21, 
the  unions  above  named  demanded  of  the  print- 
ing houses  above  named  (which  were  thev  run- 
ning as  dosed  shops)  that  the  number  of  hours 
for  a  week's  work  be  reduced  from  48  to  44. 
Upon  the  refusal  of  the  printing  companies  to 


accede  to  this  demand,  the  members  of  the  sev- 
eral labor  unions  above  named  quit  work  and 
went  on  what  is  popularly  known  as  a  'strike/ 
The  printing  companies  offered  in  writing  to 
submit  all  differences  between  themselves  and 
their  employees  and  the  unions  to  an  impartial 
board  of  arbitration,  but  this  proposition  was 
summarily  rejected  by  the  unions.  Thereupon 
the  printing  companies  gave  notice  that  they 
would  be  compelled  to  run  their  shops  with 
whatever  labor  they  might  be  able  to  obtain, 
whether  the  laborers  belonged  to  a  printers' 
union  or  not,  but  also  gave  notice  that  the 
jobs  of  an  former  employees  would  be  open  to 
them  if  they  returned  within  a  given  time.  The 
defendants  above  named  refused  to  return  to 
work  and  have  since  then  been  making  war  on 
the  printing  houses  and  their  employees. 

^(8)  That  in  pursuance  of  the  plan,  purpose, 
and  conspiracy  mentioned  in  subsection  1  alwve. 
the  defendants  have  devised  and  are  executing 
a  systematic  course  of  espionage,  annoyance, 
intimidation,  threats,  abuse,  and  insults,  which 
are  intended  to  make,  are  calculated  to  make, 
and  are  making,  the  lives  of  these  complainants 
and  all  other  employees  of  the  several  printing 
houses  above  mentioned  miserable,  intolerable, 
and  unendurable,  and  unless  the  defendants  are 
compelled  to  desist  from  such  conduct  these 
complainants  will  be  forced  to  give  up  their  jobs 
and  become  objects  of  charity  or  else  leave  the 
dty  of  Raleigh  and  seek  employment  elsewhere, 
and  these  complainants  allege  that  they  are 
informed  and  believe  that  it  is  well-nigh  impos- 
sible for  one  who  loses  his  job  to  obtain  an- 
other in  the  present  economic  condition  of  the 
country. 

*'<4)  In  pursuance  of  said  plan,  purpose,  and 
conspiracy,  the  said  defendants  (a)  gather  in 
large  numbers  around  the  places  of  business 
where  complainants  are  employed,  and  when 
complainants  finish  their  day's  work  and  emerge 
from  their  places  of  employment,  the  defend- 
ants indulge  in  threatening  gestures,  insulting 
jeers  and  hisses,  and  in  many  ways  annoy,  dis- 
turb, humiliate  and-  put  in  fear  these  complain- 
ants, (b)  After  complainants  leave  their  sev- 
eral places  of  employment,  the  defendants  con- 
stantly 'shadow'  them.  As  soon  as  complain- 
ants leave  their  work,  two  or  more  of  the  de- 
fendants will  trail  them  wherever  they  go.  On 
the  streets,  in  the  stores,  to  their  homes,  to 
their  work,  in  the  day,  in  the  night,  always  and 
everywhere  they  are  pursued  and  persecuted  by 
these  defendants,  sometimes  with  abosive  lan- 
guage, sometimes  with  threats,  sometimes  in 
such  numbers  as  to  cause  complainants  to  fear 
for  their  lives,  (c)  The  defendants  whenever 
and  wherever  they  can  find  one  or  more  of 
these  complainants  surround  them  and  by  words 
and  gestures  humiliate  them  and  put  them  in 
fear,  (d)  The  said  defendants  constantly  and 
systematically  call  these  complainants  insulting 
names,  such  as  rats,  scabs,  runts,  Bowery 
bums,  and  other  epithets  calculated  to  humiliate 
and  distress,  and  which  do  humiliate  and  dis- 
tress, these  complainants,  and  have  a  tendency 
to  bring  on  breaches  of  the  peace,  and  but  for 
the  forbearance  of  these  complainants  blood- 
shed and  probable  loss  of  life  would  result, 
(e)  Said  defendants  are  constantly  and  system- 
atically threatening  these  complainants  by  say- 
ing in  their  presence:    We'll  get  them  yet! 
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There  are  plenty  of  ns  to  do  it*  rThey  had 
better  not  let  as  catch  them  walking  home.' 
'We  will  break  his  damn  neck.'  'If  this  thing 
goes  on»  I  will  be  in  the  penitentiary  soon,' 
meaning  that  they  would  perpetrate  some  crime 
against  these  complainants,  (f)  The  young 
girls  above  mentioned  as  complainants  are  not 
free  from  the  insult  and  abuse  above  set  forth, 
but  have  been  subjected  by  the  defendants  to  all 
sorts  of  embarrassment  and  humiliation.  As 
they  pass  along  the  streets  they  are  jeered  and 
hissed  and  scraped  at  and  called  'kitty-cat.' 
In  the  drag  stores  they  are  sneered  at  and  call- 
ed cats.  In  the  picture  shows  they  are  disturb- 
ed and  annoyed.  They  are  yelled  at  by  defend- 
ants when  they  are  a  block  away.  They  are 
shadowed  and  pursued  as  they  pass  along  the 
streets,  and  unless  they  are  afforded  protection 
they  will  be  compelled  to  leave  the  dty  of  Ral- 
eigh. 

'*Fifth.  This  coarse  of  conduct  has  been  so 
persistently  and  relentlessly  pursued  by  the  de- 
fendants that  already  more  than  100  employees 
of  the  printing  houses  above  named  have  been 
literally  driven  from  their  work  and  been 
forced  to  leave  the  dty. 

"Sixth.  These  individual  complainants  have 
no  object  or  purpose  in  bringing  this  action  oth- 
er than  to  secure  for  themselves  and  all  their 
assodates  the  right  to  work  and  live  in  peace, 
as  free  American  dtisens*  desirous  of  the  priv- 
ilege of  doing  an  honest  day's  work  for  a 
fair  day's  pay,  and  to  this  end  they  invoke  the 
protection  of  the  law. 

^'Seventh.  The  printing  houses  above  named 
•complain  and  allege: 

"(1)  That  they  have  read  the  complaint  of 
their  employees,  and  from  observation  and  re- 
liable information  they  know  the  same  to  be 
true. 

"(2)  That  the  defendants  above  named  have 
planned  and  conspired  to  destroy  the  bnsineM 
of  these  printing  companies  for  no  other  rea- 
son than  that  they  dedine  to  accede  to  the  un- 
reasonable and  unrighteous  demands  of  the  la- 
bor unions,  and  are  now  exercising  the  right  of 
every  American  dtizen  to  run  their  business  on 
the  American  plan,  and  to  ^ve  employment  to. 
any  man  who  applies  for  the  same;  this  right 
being  odious  to  and  vtterly  denied  by  the  de- 
fendants herein. 

"(3)  In  furtherance  of  their  said  plan,  pur- 
pose, and  conspiracy  to  utterly  destroy  the 
business  of  these  complainants,  the  defendants 
bave  gathered  in  large  numbers  in  front  of  and  | 
near  the  places  of  business  of  these  complain- 
ants, bave  used  threatening  words  and  ges- 
tures, have  threatened  to  kill  the  officers  and 
relatives  and  employees  of  these  complain- 
ants, have  pursued  and  taunted  and  hissed  and 
jeered  the  employees  of  these  complainants, 
and  have  endeavored  to  render  burdensome 
and  intolerable  the  life  of  every  man  and  woman 
who  dares  to  work  in  the  employ  of  these  com- 
plainants. 

**(4)  In  further  pursuance  of  said  plan,  par- 
pose,  and  conspiracy  to  utterly  destroy  the 
business  of  these  complainants,  the  said  de- 


fendants have  induced  and  bribed  many  of  the 
employees  of  complainants  to  break  their  con- 
tracts that  they  have  made  to  work  for  these 
complainants. 

"(5)  In  further  pursuance  of  said  plan,  pur- 
pose, and  conspiracy  to  destroy  the  business 
of  these  complainants,  the  defendants  have  lit- 
erally driven,  by  threats,  annoyances,  pursuits, 
and  a  relentiess  policy  of  'hell-hackling'  more 
than  100  employees  of  these  complainants  from 
their  jobs  and  away  from  the  dty  of  Raleigh. 

"The  complainants  have  this  day  commenced 
a  dvil  action  against  the  defendants  in  the  su- 
perior court  of  Wake  county  for  the  purpose 
of  obtaining  a  perpetual  injunction,  and  sum- 
mons has  been  issued  therein. 

"Wherefore,  these  complainants  pray  the 
court  that  an  injunction  be  issued  against  the 
labor  unions  above  named,  and  against  all  their 
officers,  members,  aiders,  abettors,  and  asso- 
ciates, compelling  them  to  desist  from  indulging 
in  any  of  the  conduct  above  set  forth,  and  to 
leave  these  complainants  free  to  work  and  to 
carry  on  their  business  without  molestation  or 
annoyance  of  any  kind." 

The  foregoing  having  been  duly  verified  and 
nsed  as  an  affidavit  in  the  cause,  Ills  honor, 
B.  H.  Granmer,  issued  a  temporary  restrain- 
ing order,  returnable  before  his  honor,  W.  M. 
Bond,  in  the  city  of  Raleigh  on  the  8d  day 
of  September,  1021.  Upon  the  hearing  the 
defendants  filed  several  motions  to  dismiss 
and  demurred  upon  the  ground  of  a  misjoin- 
der of  both  parties  and  causes,  and,  further, 
that  the  complaint  did  not  state  facts  sufll- 
cieaat  to  constitute  a  cause  of  action.  All  mo- 
tions to  dismiss  and  the  demurrer  were  over- 
ruled, whereupon  a  large  number  of  affidavits 
were  filed  by  both  sides ;  and,  after  a  full  con- 
sideration of  the  evidence,  his  honor  con- 
tinued the  temporary  restraining  order  until 
the  final  hearing.  From  this  ruling,  the  de- 
fendants excepted  and  appealed. 

Evans  &  Eason,  R.  N.  Simms,  Charles  U. 
Harris,  and  Douglass  ft  Douglass,  all  of  Ral- 
eigh, for  appellants. 

William  B.  Umstead,  of  Durham,  and  Mur- 
ray Allen  and  T.  W.  Bickett,  both  of  Raleigh, 
for  appelleee. 

PER  CURIAM.  Some  serious  and  weighty 
questions  of  law  are  presented  by  the  de- 
murrer and  the  several  motions  filed  in  the 
cause;  but  we  deem  it  unnecessary  to  pass 
upon  them  now,  as  we  are  convinced,  from 
a  perusal  of  the  record,  that  the  evidence 
adduced  and  offered  on  the  hearing  was  not 
sufficient  to  warrant  a  continuance  of  the 
injunction.  It  will  therefore  be  dissolved 
without  prejudice  to  the  rights  of  any  of  the 
parties. 

Error. 
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COOK  V.  CAMP  MFG.  CO.  eC  al.    (No.  219.) 

(Supreme  Court  of  North  Carolina.     Oct  19, 

1921.) 

1.  Master  and  servant  ^=»286(28)  —  Negll- 
oence  In  failing  to  provide  for  signals  on 
starting   machinery  for  Jury. 

Where  plaintifiF  was  injured  while  repairing 
a  dust  chain  in  a  sawmill,  by  Uie  sudden  start- 
ing of  the  machinery,  evidence  held  to  make 
the  question  of  negligence  of  the  employer  in 
failing  to  provide  for  warning  signals  when 
starting  the  machinery  one  for  the  jury. 

2.  Master  and  servant  ^=9 1 85  (7)— Servant 
with  duty  of  providing  safe  place  to  woiii  Is 
master's  representative. 

The  duty  of  the  master  to  provide  and 
maintain  a  reasonably  safe  place  to  work  is 
implied  in  the  contract  of  hiring,  and,  if  he 
commits  such  duty  to  any  other  servant,  such 
servant  is  pro  hac  vice  the  representative  of 
the  master,  who  is  liable  to  the  same  extent 
as  if  he  had  personally  performed  the  negli- 
gent act 

3.  Master  and  servant  ^=s>  1 85 (23)— Failure  to 
give  warning  on  starting  machinery  imputed 
to  master. 

Where  a  repair  man  was  injured  by  the 
sudden  starting  of  the  machinery,  and  a  role  of 
the  employer  provided  that  machinery  shot 
down  for  repairs  should  not  be  started  without 
notice  from  the  repair  man  that  it  was  ready, 
such  rule  was  equivalent  to  a  promise  that  the 
employer  would  see  that  the  machinery  was 
not  started  while  being  repaired,  the  execution 
of  which  could  not  be  shifted  to  another  em- 
ployee. 

4.  Master  and  servant  «s» 1 05 (I)— Master's 
duty  as  to  furnishing  maohlnei7  and  tools 
stated. 

The  duty  of  the  master  is  not  folly  per- 
formed by  simply  doing  that  which  la  usually 
done,  or  furnishing  machinery  and  tools  known, 
proved,  and  in  general  use,  but  he  must  take 
such  precautions  in  addition  thereto  as  an  or- 
dinarily prudent  person  charged  with  a  like 
duty  ought  to  have  foreseen  were  necessary  and 
proper  under  the  drcumstancea. 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Duplin  0)un- 
ty;   Bond,  Judge. 

Action  by  Leon  Cook  against  the  Camp 
Manufacturing  Ck)mpany  and  another  for 
personal  injuries.  From  a  judgment  of  non- 
suit, plaintiff  appeals.  Nonsuit  set  aside, 
and  new  trial  granted. 

B.  K.  Bryan,  of  Wilmington,  and  George  B. 
Ward,  of  Wallace,  for  appellant 

Rountree  St  Carr,  of  Wilmington,  and 
Stevens,  Beasley  &  Stevens,  of  Warsaw,  for 
appellees. 

CLARK,  C.  J.  It  appears  that  the  Caro- 
lina Timber  Company  owned  the  sawmill  at 
which  the  plaintiff  was  working  at  the  time 


of  the  alleged  Injury,  and  the  mill  was  being 
operated  by  its  codefendant,  the  Camp  Mann- 
facturing  Company.  The  plaintiff  was  em- 
ployed to  repair  the  maddnery  and  chains 
and  equipment  attached  to  the  fire  room  and 
the  big  engine,  but  he  was  not  operating  any 
of  the  machinery.  Whenever  any  part  of 
the  machinery  which  it  was  the  plaintiff^s 
duty  to  repair  broke  down  or  got  out  of 
order,  the  plaintiff  had  authority  to  stop 
the  engine  running  it  in  order  to  make  the 
repairs,  and  was  also  required  to  notlty  the 
operators  of  such  machinery  that  it  had 
been  stopped  for  repairs,  and  it  was  the 
duty  of  those  operating  the  machinery  to 
see  that  it  was  not  thereafter  started  until 
notice  from  the  plaintiff.  This  was  the  rule 
of  the  company  under  which  the  plaintiff 
was  required  to  do  his  work. 

The  madilnery  in  the  sawmill  proper  was 
run  by  a  big  engine  connected  with  which 
there  were  whistles  to  notify  employees  when 
the  machinery  was  going  to  be  stopped,  and, 
after  being  stopped,  when  it  would  be  again 
started.  There  was  a  smaller  oigine  in 
another  room  which  ran  the  dust  chain  in 
which  the  plaintiff  was  caught  and  injured. 
There  were  no  signals  attached  for  starting 
or  for  stopping  the  machinery  operated  by 
the  small  engine.  This  dust  chain  carried 
fuel  to  the  boilers  which  generated  steam  for 
running  both  engines.  The  plaintiff  was  com- 
pelled to  rely  upon  the  observance  of  the 
company's  rule  for  his  protection  while  re- 
pairing the  engine  and  machinery. 

On  this  occasion  the  plaintiff  on  going  into 
the  room  of  the  little  engine  which  ran  the 
dust  chain  discovered  that  the  pilot  chain 
which  in  turn  drove  the  dust  chain  had  been 
caught  at  some  point  In  the  dust  house  by 
an  obstruction  which  st(H[)ped  Its  moving  and 
thus  had  broken  the  pilot  chain.  He  also 
went  to  the  men  who  operated  the  engine 
pulling  the  dust  chain  and  told  them  he  bad 
shut  down  the  dust  engine  in  order  to  go  into 
the  dust  house  to  make  the  necessary  repairs 
to  the  dust  chain  there,  and  in  accordance 
with  the  rules  of  the  company  he  notified 
them  not  to  start  the  engine  and  machinery 
connected  with  the  dust  chain  until  he  had 
advised  them  that  the  repairs  were  complete 
and  everything  was  ready  for  operation.  He 
then  went  into  the  dust  house,  and,  finding 
a  lightwood  knot  had  been  caught  by  the 
dust  chain  which  stopped  it,  he,  with  the  aid 
of  another  employee,  began  to  remove  the 
lightwood  knot  He  had  just  succeeded  in 
doing  this,  and  whUe  in  the  act  of  stepping 
from  astride  the  dust  chain,  the  operators  of 
the  dust  engine  suddenly  without  warning 
started  up  the  dust  engine,  which  caused  the 
dust  chain  to  catch  his  foot,  and,  winding 
around  his  foot  and  leg,  it  was  only  by  grayl- 
ing two  posts  he  prevented  himself  from  be- 
ing ground  up.    His  helper  ran  into  the  engine 
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room  and  had  the  power  tnmed  off.  The 
evidence  farther  shows  that  shortly  after 
the  plaintiff  had  caused  the  engine  to  be  shut 
down  and  notified  the  operators  not  to  start 
the  same,  one  of  them  went  out  of  the  engine 
room  to  a  lumber  pile,  and,  returning  after  a 
delay  of  some  20  or  30  minutes,  was  ordered 
by  some  one  to  turn  on  the  power.  He  re- 
plied that  the  engine  had  been  stopped  for 
repairs  to  the  dust  chain,  and  asked  If  the 
plaintiff  had  come  out  of  the  dust  house,  and, 
being  erroneously  told  that  he  had,  the  power 
was  turned  on,  causing  the  Injury  to  the 
plaintiff  as  above  stated. 

Upon  this  evidence  the  case  should  have 
been  submitted  to  the  jury. 

[1]  1.  It  was  the  duty  of  the  defendants, 
operating  highly  dangerous  machinery,  to 
have  given  the  plaintiff  a  safe  place  In  which 
to  work.  There  was  a  system  of  signals 
for  starting  and  stopping  the  machinery  con- 
nected with  the  large  engine,  and  if  a  sim- 
ilar system  had  been  used  In  regard  to  start- 
ing and  stopping  the  machinery  connected 
with  the  dust  chain  by  running  a  wire  to 
the  room  in  which  the  engine  operating  the 
dust  chain  was  located,  or  a  similar  or  a 
small  whistle  had  been  put  on  the  steam 
pipe  leading  to  the  dust  engine,  notice 
would  have  been  given  to  the  plaintiff,  which 
would  have  enabled  him  to  escape  this  in- 
Jury.  The  circumstances  in  evidence  as  to 
the  manner  of  the  injury  are  prima  fade  evi- 
dence of  negligence  In  not  equipping  the 
smaller  engine  with  a  signal  such  as  was 
placed  upon  the  larger  engine  to  give  notice  of 
its  starting  up.  At  least  this  was  sufficient 
evidence  of  negligence  to  have  been  submit- 
ted to  the  Jury. 

2.  In  American  Oar  Co.  v.  Rocha,  257  Fed. 
297,  168  C  O.  A.  381,  it  was  held  that,  where 
a  plaintiff  was  at  work  under  a  car  which 
had  been  raised  from  Its  trucks  and  blocked 
up,  his  employer  owed  him  a  positive  duty 
to  warn  him  before  the  car  was  moved, 
which  could  not  be  delegated  to  another  em- 
ployee so  ap  to  relieve  itself  from  liability 
for  its  negligence  resulting  In  plaintiff's  In- 
jury. This  Judgment  by  the  United  States 
Circuit  Court  reviewed  and  affirmed  the  Judg- 
ment to  that  effect  in  the  District  Court 
The  appellant  then  moved  In  the  United 
States  Supreme  Court  for  a  certiorari,  which 
was  denied.  250  U.  S.  663,  40  Sup.  Ct  11,  63 
li.  Ed.  1196. 

In  Collins  V.  Bamer  (App.  D.  O.)  268  Ffed. 
699,  it  was  held  that  an  employer  under  his 
dul^  to  give  the  employee  a  safe  place  In 
whlcdi  to  work  Is  negligent  if  the  hoisting 
ongineer  in  his  employ  starts  an  engine,  re- 
gardless of  conditions  whereby  an  employee 
is  Injured. 

In  Ondls  v.  Tea  Co.,  82  N.  J.  Law,  511,  81 
Atl.  856,  46  L.  R.  A.  (N.  S.)  777,  It  was  held: 


which  he  is  not  operating.  Is  at  rest,  and  which 
is  liable  to  become  of  great  peril  to  him  when 
such  machinery  is  put  in  motion,  and  a  meth- 
od of  waming  him  of  such  startiDg  by  another 
employee  who  is  in  control  of  the  engine  has 
been  the  rule  adopted  by  the  company,  the  neg- 
lect of  the  latter  to  give  the  warning  is  to  be 
Imputed  to  the  employer.' 


ft 
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'When  the  place  assigned  the  employee  to 
work  is  safe  for  him  while  the  machinery  with 
which  he  is  obliged  to  come  in  contact,  but 


This  is  an  elaborate  opinion,  concurred  In 
by  all  the  Judges  in  that  case,  and  is  exactly 
on  all  fours  with  the  case  at  bar. 

[2]  The  duty  of  the  master  to  provide  and 
maintain  a  reasonably  safe  place  for  the  serv- 
ant to  work  is  implied  in  the  contract  of  hir- 
ing, and  If  he  commits  to  any  other  employee 
or  servant  the  duty  of  so  maintaining  and 
keeping  a  reasonably  safe  place  for  that  pur- 
pose, then  the  agent  to  whom  this  duty  Is 
committed  is  pro  hac  vice  the  representative 
of  the  master,  who  is  liable  to  the  same  ex- 
tent as  if  he  had  personally  performed  the 
negligent  act.  Buchanan  v.  Furnace  Co.,  178 
N.  C.  646, 101  S.  E.  518.  To  the  same  purport 
are  Evans  v.  Lumber  Co.,  174  N.  C.  31,  93 
S.  B.  430;  Odom  Lumber  Co.,  173  N.  C.  134, 
91  S.  E.  716;  Fatten  v.  Lumber  Co.»  171  N. 
C.  837,  73  S.  E.  167;  Wooten  v.  Holleman, 
171  N.  C.  461,  88  S.  B.  480 ;  Midgett  v.  Mfg. 
Co.,  180  N.  a  24,  103  S.  E.  895. 

[3]  The  evidence  shows  that,  under  the 
rules  under  which  the  plaintiff  was  working 
when  the  machinery  was  shut  down  for  re- 
pairs, the  person  to  whom  the  master  had  com- 
mitted the  running  of  the  engine  should  not 
start  up  until  the  plaintiff  notified  the  oper- 
ator that  the  machinery  was  ready  for  run- 
ning. This  rule  was  a  representation  to  the 
employee  that  the  employer  would  see  to  it 
that  the  machinery  was  not  started  while  the 
plaintiff  was  repairing  it.  It  was  equivalent 
to  a  promise  to  that  effect  the  execution  of 
which  could  not  be  shifted  off  to  some  other 
employee,  and  for  damages  sustained  from  a 
breach  of  the  same,  if  so  found  by  the  Jury, 
the  employer  would  be  Uabla 

[4]  3.  The  duty  of  the  master  is  not  fully 
performed  by  simply  doing  that  which  Is 
usually  done,  or  furnishing  machinery  and 
tools  known,  proved,  and  in  general  use,  but 
he  must  take  such  precautions  In  addition 
thereto  as  an  ordinarily  prudent  person 
charged  with  a  like  duty  should  have  and 
ought  to  have  foreseen  were  necessary  and 
proper  under  the  circumstances.  Taylor  v. 
Lumber  Co.,  173  N.  C.  112,  91  S.  B.  719;  Dunn 
V.  Lumber  Co.,  172  N.  C.  129,  90  S.  B.  18; 
Alnsley  v.  Lumber  Co.,  165  N.  C.  122,  81  S. 
E.  4;  Kiger  v.  Scales  Co.,  162  N.  C.  133,  78 
S.  B.  7a 

It  was  also  earnestly  debated  before  us 
whether,  the  sawmill  being  highly  dangerous 
machinery,  the  owner  could  relieve  itself 
from  liability  for  the  negligence  of  its  lessee, 
and  also  whether  the  lease  by  the  owner  to 
the  lessee,  both  companies  having  the  same 
identical  stockholders  and  officers,  was  such 
a  lease  as  would  protect  the  owning  company 
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from  belQg  liable  for  the  negligence  of  tbe 
operating  company.  As  Hie  case  must  go 
back,  anyway,  it  Is  not  necessary  to  pass 
npon  these  propositions,  as  on  another  trial 
the  evidence  on  these  points  may  be  more 
^Uy  brought  out,  and  possibly,  if  the  par- 
ties are  so  advised,  issues  of  fdct  may  be 
submitted  in  regard  thereto. 

The  judgment  of  nonsuit  is  set  aside^  and 
there  will  be  a  new  triaL 

STACY,  J^  concurs  in  result 

WAI/KER,  J.,  stating  the  case  for  his  dis- 
sent: 

In  dissenting  from  the  opinion  of  the  court 
and  the  order  directing  a  new  trial,  I  find  it 
necessary  Ip  restate  the  testimony  to  some 
extent,  so  that  the  salient  facts  may  appear 
as  I  find  than  in  the  record.  They  will  be 
stated  sufficiently  to  give  plaintiff's  case  its 
full  strength  and  the  benefit  of  all  material 
or  relevant  facts.  (The  italics  below  are 
mine.) 

The  plaintiff  testified  as  follows: 

"I  w«it  to  the  Camp  Mannfactnring  Com- 
pany, and  Mr.  Rose  came  over  here  and  offered 
me  a  job  and  told  me  to  go  to  Mr.  Camp.  Mr, 
Rowe  had  been  down  to  see  Mr.  Camp.  Mr. 
Camp  wrote  me,  or  the  Camp  Manufacturing 
Company  did,  and  I  was  employed  over  there 
at  the  time.  I  then  decided  to  accept  the  po- 
sition with  them  and  work  for  them.  I  had 
my  conversation  with  Mr.  John  Camp  about 
the  employment.  I  tCM  employed  by  Mr.  Oamp^ 
of  the  Camp  Manufacturing  Company.  I  just 
had  a  letter  from  Mr.  Camp,  from  him  in- 
dividually, about  my  employment.  The  letter 
wasn't  signed  individually,  but  it  was  signed 
Camp  Manufacturing  Company,  and  Mr.  Camp 
dictated  it  When  I  first  went  to  work  they 
paid  me  every  two  weeks,  I  believe.  I  got  my 
pay  envelope.  It  was  marked  on  from  the 
Camp  Manufacturing  Company.  They  just 
handed  me  the  pay  envelope*  My  time  was 
kept.  /  never  did  'yet  one  wUh  the  Carolina 
Timber  Company  on  it.  ^  ^  ^  1  was  injured 
on  the  13th  of  July,  1918.  I  was  coming 
around  the  end  of  the  dust  house,  between  the 
dust  house  and  the  mill,  and  I  noticed  that  the 
big  chain  that  fed  the  cross-chain  that  went 
into  the  fire  room  and  fed  the  chain  that  went 
to  the  boiler  had  stopped;  in  fact,  the  main 
chain  that  puUed  the  dust  from  the  dust  house; 
to  make  it  short,  I  noticed  that  the  pilot  chain 
that  drew  the  large  chain  was  broken,  and  in 
order  to  fix  this  boiler  chain  I  shut  Uie  little 
engine  down,  which  was  running.  I  did  that 
because  it  pulls  this  dust  chain,  and  the  little 
pilot  chain  was  broken.  Before  I  went  on  to 
fix  that  little  chain,  I  bad  the  engine  shut 
down.  I  would  think  it  was  a  part  of  my  duty 
to  shut  down  the  engine,  if  I  wanted  to  repair 
the  chain.  It  would  not  look  advisable  for  it 
to  run  all  the  time  when  it  was  not  doing  any- 
thing. I  had  authority  to  shut  it  down  to 
overhaul  this  chain;  that  is  the  little  chain 
that  pulls  the  big  chain;  and,  being  a  practical 
man,  I  knew  there  was  some  trouble  in  the 
back  end  of  the  house,  somewhere  in  the  main 
big  line  of  chain  that  little  pilot  chain  dragged. 
And  so  I  stepped  to  the  boiler  room  door,  and 


John  Sontherland  and  Henry  Peterson  were 
there.  Henry  Peterson  was  fireman  and  John 
Sontherland  was  his  helper.  John  Souther- 
land  was  looking  right  at  me,  and  so  was  Peter- 
son. They  kxi3w  positively  something  was 
wrong  there,  as  they  always  knew.  I  laid 
them,  I  says,  'John,  don't  start  this  engine  up, 
because  I  am  going  to  the  rear  of  the  duet 
house  to  see  what  the  trouble  is,  and  don't 
start  it  until  I  notify  you,  or  come  myadl' 
Henry  Peterson  was  standing  right  there  and 
heard  it  all.  I  meant  it  for  both.  Of  coarse, 
Henry  was  the  fireman.  John  was  the  operat- 
or of  this  engine,  and  he  is  the  one  that  gener- 
ally stopped  and  started  it  John  was  the 
operator.  He  operated  it  nearly  all  the  time. 
So  I  went  to  the  rear  end  of  the  dust  house. 
Henry  was  fireman;  John  was  his  helper." 

Witness  farther  testified  that  after  mak- 
ing the  necessary  repairs  he  started  to  step 
over  the  chain  and  was  caught  and  Injured, 
and  on  cross-examination  he  said: 

*'John  Sontherland  was  helper  to  tbe  fireman, 
who  was  Henry  Peterson,  and  who  looked  out 
for  the  furnaces.  He  just  palled  little  chips 
from  the  head  in  the  draw  and  let  the  dust  run 
down  and  kept  it  pushed  down  with  a  stick. 
He  looked  after  the  large  boilers.  Wallace  was 
the  belt  maker  and  looked  after  the  belts. 
John  Sontherland  was  helper  to  Henry  Peter- 
son, was  not  hired  by  me,  and  I  don't  know 
anything  about  him.  John  Sontherland  was 
dust  cuttw.  He  went  in  the  dust  house  and 
cut  the  dust;  started  the  engine  and  stopped 
the  engine  whenever  Henry  told  him  he  wanted 
dust,  and  whenever  he  thought  they  needed 
any  dust.  He  was  Just  Henry  Peterson's  help- 
er, just  dust  cutter.  He  would  go  in  the  house 
and  start  and  stop  the  mill  engine;  he  had  to 
do  that  to  cut  his  dust.  When  John  wasnt 
there,  Henry  Peterson  did  that.  John  was 
helping  Henry  Peterson.  He  was  assisting 
Henry  Peterson  in  operating  the  engine.  My 
duties  were  to  go  around  and  see  that  every- 
thing was  kept  in  running  order.  I  was  noti- 
fied when  there  was  anything  wrong.  It  was 
my  duty  to  keep  tlUnye  running,  to  keep  them 
in  good  condition.  I  was  not  foreman.  Mr. 
Rowe  was  foreman.  John  Southerland  had 
certain  things  to  do.  Richard  Wallace  had 
certain  things  to  do.  Peterson  had  a  certain 
job  to  do.  They  were  all  doing  certain  jobs  in 
and  about  operating  'and  running  the  milL  It 
woe  my  duty  to  see  that  aU  theee  thinge  Ufere 
kept  in  fitf  in  good,  order.  I  was  not  working 
in  the  same  department  with  them  unless  some- 
thing happened  and  I  was  called  in.  /  foas 
overseer  of  the  $ame  things  they  were  doing, 
looking  after  the  tame  machinery  they  were 
running.** 

John  Southerland,  witness  for  plaintiff* 
testified: 

*'I  had  been  working  there  abont  two  years 
off  and  on.  Henry  Peterson  worked  in  the 
room  with  me.  Henry  Peterson's  duties  were 
^he  was  water  carrier.  My  duties  were  to 
cut  dust  when  he  told  me  to^  and  every  day  or 
two  when  the  big  mill  stopped  I  started  up  the 
dust  engine  and  cut  there;  every  morning  piled 
up  ashes  out  of  the  ash  box,  and  did  just  any- 
thing he  told  me.  Whatever  Henry  Peterson 
told  me  to  do.    I  know  Mr.  Cook.    I  was 
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there  when  Mr.  Cook  got  hurt.  Always  when 
he  stopped  the  engine  he  would  come  to  ns  and 
tell  us  not  to  start  it  up  until  he  notified  us. 
He  came  in  there  and  told  us  that  day,  says, 
'I  have  stopped  the  engine.'  He  had  to  go  back 
to  the  back  end  of  the  dust  house,  and  says, 
'Don't  start  it  untQ  I  notify  you.'  Pretty  soon 
after  he  went  in  there  and  went  to  work  I 
went  out  to  the  green  run  (meaning  the  yard 
where  the  green  lumber  was  piled).  I  stayed 
up  there,  I  reckon,  25  minutes;  when  I  come 
back  the  steam  was  getting  kind  of  low  in  the 
furnace,  had  burned  up  pretty  well,  and  Mr. 
Henry  told  me  to  start  up  the  engine  and  cut 
him  some  dust.  I  asked  him  was  Mr.  Cook 
gone,  and  he  says,  Tes;  he  has  gone  out,'  and 
BO  I  went  ahead  and  started  up  the  engine,  and 
it  run  about  four  or  fiye  yards,  and  tiie  belt 
commenced  slipping  on  it,  and  would  not  puU, 
and  so  I  prized  it  back  and  started  it  again, 
and  I  heard  somebody  holler,  and  I  looked  back 
in  there  and  saw  Richard  Wallace  run  back  in 
there,  and  I  went  there  to  see  what  the  trouble 
was,  and  Mr.  Cook  was  hanging  in  the  chain, 
holding  up  there  with  his  handa" 

WALKBR,  J.,  dissenting  tram  the  opinion 
of  the  court: 

The  foregoing  substantial  statement  of  all 
the  material  testimony  will  suffice  to  present 
the  plaintiff's  case  in  its  entirety  and  at  its 
best.  I  am  thoroughly  aware  of  the  oft-re- 
peated rule  that,  on  a  motion  to  nonsuit, 
evidence  should  be  construed  in  the  most 
favorable  light  for  the  plaintiff  (Brittain  ▼. 
Westhall,  135  N.  C.  492,  47  S.  B.  616 ;  In  re 
Win  of  l^argeret  Deyton,  177  N.  C.  508,  99 
S.  B.  424;  Angel  v.  Spruce  Co.,  178  N.  C.  621, 

101  8.  Bw  884 ;   Spry  v.  Kiser,  179  N.  C.  417, 

102  S.  B.  708),  and  I  will  80  deal  with  it 
After  doing  so,  I  can  find  no  evidence  in  the 
case  upon  whi<3i  the  plaintiff  can  ask  for  a 
▼erdict,  as,  in  my  Judgment,  there  is  nothing 
that  shows  any  negligence  on  the  part  of 
either  defendant 

The  hrst  assignment  of  error  is  the  nonsuit- 
ing of  plaintiff  as  to  the  Carolina  Timber 
Company;  and  defendants  contend  there  is 
no  evidence  against  the  Carolina  Timber  Com- 
pany.  The  plaintiff  offered  in  evidence  a 
deed  for  the  mill  plant  to  the  Carolina  Tim- 
ber Company,  but  did  not  see  fit  to  offer  any 
terther  evidence  from  the  records  or  from 
witnesses  who  knew  the  relations  between 
the  Carolina  Timber  Company  and  the  Cftmp 
Manufacturing  Company. 

It  is  clear  from  the  testimony  that  Henry 
Peterson  and  John  Southerland,  who  started 
up  the  engine,  were  fellow  servants  of  the 
plaintiff,  and  their  act  was  the  proximate 
cause  of  the  injury. 

The  recognized  rule  in  Bngland,  which 
fi^enerally  prevails  in  this  country,  and  affirm- 
ed by  this  court  is  declared  to  be  that  the 
^erm  "fellow  servant"  includes  all  who  serve 
the  same  master,  work  under  the  same  con- 
trol, derive  authority  and  compensation 
trom  the  same  source^  and  are  engaged  in 
the  same  general  business,  though  it  may 


be  in  differdht  grades  and  departments  of  It 
Kirk  V.  Railway  Co.,  94  N.  C.  625,  .55  Am. 
Rep.  621;  Ponton  v.  Bailroad  Co.,  51  N.  C. 
245;  Bittenhouse  v.  Railway  Co.,  120  N.  C. 
544,  26  S.  B.  922;  Olmstead  v.  Raleigh,  130 
N.  C.  243,  41  S.  B.  292 ;  Hobbs  v.  RaUroad, 
107  N.  C.  1,  12  S.  B.  124,  9  L.  R.  A.  838. 
There  is  no  evidence  showing  that  the  place 
was  unsafe,  that  the  machinery  was  defec- 
tive, that  the  employees  were  incompetent  or 
that  there  was  any  other  failure  in  the  duty 
which  the  defendants  owed  to  the  plaintiff. 

The  statute  denying  the  fellow-servant  rule 
as  a  deface  to  railroad  companies  cannot 
apply  in  any  event  in  this  case.  Defendant 
asserts  that  the  effort  of  the  plaintiff  to  make 
the  Carolina  Timber  Company  a  defendant 
grows  out  of  plaintiff's  purpose  to  show  the 
ownersliip  of  the  railroad  and  thereby  forbid 
to  the  defendant  Carolina  Timber  Company, 
protection  of  the  fellow-servant  rule,  and  it 
is  argued  by  defendants'  counsel  that  the 
fact  of  the  plaintiff  h^ng  so  persistent  in  hla 
effort  as  to  the  timber  company  shows  that 
he  is  convinced  that  the  party  causing  the 
injury  was  a  fellow  servant  It  may  be  con- 
ceded that  a  lumber  company  operating  a 
logging  road  comes  under  the  provisions  of 
this  act  if  the  injury  occurs  in  the  railroad 
operations.  Honphill  v.  Lumber  Co.,  141  N. 
C.  487,  54  S.  B.  420;  Bissell  v.  Lumber  Co., 
162  N.  C.  123,  67  S.  B.  259 ;  Wrfght  v.  Rail- 
road,  161  N.  C.  529,  66  S.  B.  588, 19  Ann.  Cas. 
384;  Bird  v.  Leathw  Co.,  143  N.  C.  283,  55 
S.  IS.  727 ;  Liles  v.  Lumber  Co.,  JL42  N.  O. 
39,  54  S.  B.  795.  The  Fallow  Servant  Act 
(C.  S.  I  8465)  applies  to  all  employees  of  a 
railroad  company,  whether  working  in  the 
transportation  or  other  departments.  Sig- 
man  v.  Raihroad,  135  N.  C.  181,  47  S.  B.  420. 
But,  as  to  lumber  companies  and  other  com- 
panies operating  railroads,  the  act  only  ap- 
plies when  the  party  injured  is  operating  in 
the  transportation  department  Twiddy  v. 
Lumber  Co.,  154  N.  C.  237,  70  S.  B.  282,  47  L. 
R.  A.  (N.  S.)  135,  approved  in  Buchanan  v. 
Furnace  Co.,  178  N.  C.  647, 101  S.  B.  618. 

The  fourth  assignment  is  based  upon  the 
assumption  that  it  was  n^ligent  not  to  have 
a  whistle  on  the  dust  engine,  when  there  was 
one  on  the  large  mill;  the  defendants  con- 
tending that  there  is  no  evidence  whatever 
that  a  whistle  was  necessary  on  the  dust  en- 
gine. This  assignment  of  error  is  so  vague 
that  it  is  difflKnilt  to  discuss  it  with  reference 
to  the  testimony.  The  only  reference  to  this 
matter  appears  on  pages  30  and  31  of  the  tes- 
timony, as  follows: 


*^^ 


'When  the  machinery  connected  up  with  the 
big  engine  was  going  to  be  started  up,  after 
being  stopped,  they  had  a  system  of  blowing 
whistles  before  they  started  it.  They  had 
no  such  system  of  signals  in  regard  to  the  dust 
engine  and  machinery  connected  with  it 
*  *  ^  They  could  have  installed  a  system  CNf 
whistles  for  the  dust  chain  machinery.  Just 
had  a  smaller  whistle  than  the  one  that  start- 
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ed  the  big  engine,  run  a  wire  across  and  tack 
onto  the  boiler  and  pull  it,  or  have  a  wire  to 
the  engine,  either  one,  just  small,  the  same  way 
they  had  of  starting  the  big  engine  up  stairs/' 

All  that  this  means  Is  that  the  sawmill 
proper  had  a  whistle  and  blew  it  when  the 
mill  was  about  to  be  started,  and  that  the 
dust  engine,  which  was  a  subsidiary  piece  of 
machinery  or  equipment  for  the  purpose  of 
regulating  the  sawdust  by  discharging  it 
into  the  furnace,  did  not  have  such  a  whistle. 
It  might  have  been  said  with  equal  truth 
that  there  was  no  such  whistle  attached  to 
the  pump  engine  or  any  other  subsidiary  ma- 
chinery which  was  operated  from  time  to 
time  wh»i  needed.  There  was  no  evidence 
that  such  a  whistle  was  in  customary  use  or 
was  necessary  as  a  means  of  safety,  and  be- 
fore the  plaintiff  can  establish  this  as  negli- 
gence he  would  have  to  show  that  such  equip- 
ment was  an  up-to-date  equipment  in  general 
use,  and  that  the  defendant  had  negligently 
failed  to  put  it  into  use  here. 

But  the  important  and  vital  question  to  be 
considered  is  whether  there  is  any  evidence 
when  it  is  favorably  construed  for  the  plain- 
tiff, whidi  Justifies  us  In  reversing  the  stud- 
ied and  deliberate  ruling  of  the  court  below 
and  ordecing  that  the  case  must  be  submitted 
to  the  jury. 

This  is  not  a  case  where  the  owner  of  the 
mill  and  its  machinery  had  appointed  some 
one  as  vice  principal,  or  bis  representative, 
to  supervise  the  operation  of  the  same,  who 
was  guilty  of  negligence  causing  the  injury, 
which  will  be  implied  to  his  prindpaL  The 
facts,  while  there  was  very  much  evidence 
in  the  case,  are  few  and  simple. 

The  plaintiff,  Leon  Ck>ok,  himself  elrther 
stopped  the  machinery  or  gave  the  order  to 
stop,  BO  that  he  might  go  in  and  repair  the 
pilot  chain  and  remove  any  obstruction  which 
hindered  the  effective  operation  of  the  ma- 
chinery, such  as  the  lightwood  knot  in  the 
chain  at  the  lower  sprocket.  The  plaintiff 
<as  he  himself  alleges)  ''in  the  performance 
of  his  duty  got  astride  of  said  diain,  which, 
being  idle  at  -the  time,  was  slack,  and,  with 
the  assistance  of  a  helper,  removed  the  ob- 
struction ;  and  at  the  time  the  plaintiff  was 
in  the  act  of  stepping  clear  of  the  dust  chain 
the  defendant  negligently  started  the  dust  en- 
gine,, and  plaintiff  was  caught  therein  and 
injured."  But  who  directly  and  negligently 
caused  the  injury?  It  was  not  the  defend- 
ants, but  the  fellow  servant  of  the  plaintiff 
who  received  the  request  from  him  not  to 
start  the  machinery  until  he  came  back,  or, 
in  other  words,  the  fireman  and  his  helper. 
We  have  shown  that  they  were  the  plain- 
tiff's fellow  servants  by  the  highest  authori- 
ty, Kirk  V.  Railroad,  supra,  a  case  decided  35 
years  ago  and  which  has  been  frequently  cit- 
ed and  approved  since  that  time.  That  case 
is  identical  in  principle  with  this  one.    The 


engineer,  Harris,  was  ordered  not  to  move  his 
switch  engine  until  work  or  inspection  re- 
quired to  be  done  underneath  the  cars  was 
finished,  and  he  was  notified  of  the  fact  by 
the  yardmaster.  In  spite  of  this  order,  the 
engineer  did  move  the  train  before  the  wcMrk 
was  completed,  and  the  plaintiff's  arm  was 
cut  off.  The  railroad  company  was  acquitted 
of  all  liability  by  this  court,  and,  owing  to 
the  contrary  ruling  below,  there  was  a  new 
trial.  The  yardmaster  and  the  engineer  rep- 
resented the  railroad  company  as  much  in 
that  case  as  did  the  fireman  and  helper  in 
this  one,  and  yet  it  was  held  that  there  was 
no  liability,  because  the  plaintiff  and  those 
two  men  were  fellow  servants.  The  fellow- 
servant  law  as  to  railroad  companies  has 
been  repealed  since  that  case  was  decided, 
but  the  principle  it  established  is  as  firmly 
entrenched  as  ever,  and  is  applicable  wher- 
ever the  doctrine  of  fellow  servant  is  still 
applicable. 

The  employer  in  this  case  could  not  have 
supplied  anything,  whistle  or  what  not,  which 
would  have  been  more  effective  than  the 
means  then  at  hand  to  avert  the  injury.  If 
there  had  been  a  whistle  or  the  most  approv- 
ed contrivance  in  that  respect,  the  result 
would  have  been  the  same  if  the  fireman  had 
been  negligent,  as  he  was  here,  and  failed  to 
blow  it,  and  give  the  proper  warning  to  Cook 
to  get  out  The  question  is  not  whether  there 
was  a  whistle,  but  whether  the  means  avail- 
able at  the  time  were  suflident  to  prevent  the 
resultant  injury.  If  the.  direction  had  not 
been  given  to  start  the  engine,  the  plaintiff 
would  have  escaped  without  any  harm  being 
done  to  him,  there  being  ample  means  at  hand 
to  prevent  it  The  partien  at  the  mill  were 
abundantly  able  to  save  the  plaintiff  from 
any  injury,  and  he  would  not  have  been  hurt 
if  it  had  not  been  for  the  negligence  of  his 
fellow  servant  who  started  the  machinery  or 
caused  it  to  be  started.  Leon  Cook  had  fin- 
ished his  work  and  was  in  the  act  of  leaving 
the  place  when  the  machinery  was  put  in 
motion.  The  mistake  was  made  by  the  fire- 
man or  his  helper  in  supposing  that  Cook  had 
already  left  and  was  in  no  danger,  and  this 
mistake  would  still  have  been  made  had  ev- 
ery piece  of  machinery  been  supplied  with  a 
whistle.  What  caused  the  injury  was  not  the 
want  of  a  whistle,  but  the  reliance  of  the 
fireman  or  helper  upon  his  own  mere  sup- 
position, to  which  he  carelessly  trusted,  that 
Cook  had  left  the  place  of  danger,  instead  of 
having  certain  knowledge  that  he  had  left 
before  giving  the  order  to  start  the  madifn- 
ery. 

The  fellow-savant  doctrine  has  no  force 
or  effect  if  it  does  not  apply  to  this  case,  and 
the  fireman  and  his  helper  were  surely  fel- 
low servants  of  Cook  within  the  rule  stated 
in  Kirk  v.  Railroad  Co.,  supra. 

Finally,  the  situation  could  not  have  been 
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saved  by  anything  the  employer  could  have 
done.  There  la  no  suggestion  that  the  fire- 
man or  helper  was  of  a  careless  habit  and 
known  by  the  employer  to  be  so.  It  was  Just 
the  false  reliance  of  the  fireman,  or  his  help- 
er, upon  mere  supposition  as  to  where  Cook 
was,  instead  of  upon  actual  knowledge,  and 
the  result  would  have  been  the  same  if  there 
had  been  a  whistle  on  the  smaller  engine,  as 
the  fireman  and  his  helper  would  stUl  have 
acted  upon  the  same  supposition,  for  they 
were  told  not  to  start  the  machinery  in  any 
eyemt  until  Cbok  returned  or,  to  use  his 
words,  until  he  came  back.  In  the  Kirk  Case 
the  engine  had  not  only  a  whistle,  but  also 
a  bell  to  give  signals,  by  a  blast  of  the  one 
or  the  ringing  of  the  other,  and  the  engineer 
used  neither,  but  violated  instructions  by 
moving  the  train.  That  case  and  this  one 
are  clearly  analogous,  as  there  he  moved  the 
train  without  receiving  notice  from  the  yard- 
master,  while  here  the  fireman  and  his  helper 
started  the  machinery  without  notice  from 
Cook,  the  plaintiff,  and  caused  the  injury. 

No  one  questions  the  principle  that  the 
master  must  furnish  a  reasonably  safe  place 
for  the  servant  to  do  his  work  (Marks  v.  Cot- 
ton MIU,  135  N.  C.  287,  47  S.  B.  432)  and  that 
this  is  a  primary  duty  devolving  upon  the 
master  which  he  cannot  without  liability 
therefor  delegate  to  another.  But  that  ques- 
tion does  not  arise  here,  as  plain-tiff  himself 
undertook  to  do  the  work  and  to  provide  for 
his  own  safety  in  his  own  way.  He  trusted 
too  much  to  the  fireman  and  helper,  and  is 
himself  solely  responsible  in  law  for  the  con- 
sequences. Of  course,  the  timber  company 
cannot  be  Uable  unless  the  Camp  Manufac- 
turing Company  is  liable.  But  there  is  noth- 
ing to  charge  it  with  liability,  either  upon 
the  evidence  or  under  the  principle  laid  down 
in  Logan  v.  Railroad  Co.,  116  N.  C.  940,  21  S. 
£.  959,  and  cases  citing  it,  which  will  be 
found  in  the  annotated  edition  of  116  N.  O. 
page  940,  at  pages  952,  953,  21  S.  E.  959,  and 
In  Shepard's  N.  C.  Citations  (1st  Ed.)  at  page 
172,  and  issue  of  June,  1921,  Advance  Sheets, 
at  page  46. 

It  further  appears  that  the  Logan  Case, 
supra,  does  not  apply  here,  as  It  was  dis- 
tinctly put  upon  the  ground  that  the  Nortt 
Carolina  Railroad  Company  was  a  quasi  pub- 
lic corporation,  and  could  not,  therefore,  lease 
its  road  and  discharge  itself  frmn  liability 
for  neglect  of  the  duties  it  owed  to  the  pub- 
lic. It  exercised,  at  least  in  a  quasi  sense, 
a  public  franchise,  granted  to  it  by  the  state 
in  its  sovereign  capacity,  and  could  not  dis- 
able Itself  to  perform  its  public  duties  by  a 
lease,  without  responsibility  for  injuries  to 
others  caused  by  the  negligence  of  the  lessor 
in  operating  the  road. 

My  conclusion  is  that  the  nonsuit  was 
proper,  and  that  the  Judgment  should  be  af- 
firmed. 


(182  N.  C.  217) 

CROOM  V.  GOLDSBORO   LUMBER   CO. 

(No.  223.) 

(Supreme  Court  of  North  Carolina.    Oct.  19, 

1921.) 

I.  Husband  and  wife  ^=»22 1— Martin  Aot  con- 
strued. 

The  practical  effect  of  the  Martin  Act  (C. 
S.  I  2507)  is  to  constitute  a  married  woman 
a  free  trader  as  to  all  her  ordinary  dealings, 
and  to  Invest  her  with  the  privileges  of  suing 
and  being  sued  alone. 


2.  Husband  and  wife  ^=3 1 26 (I)— Wife's  earn- 
ings not  part  of  husband's  wages  under  em- 
ployment contract. 

In  an  action  for  wrongful  discharge  nnder 
an  employment  contract  whereby  plaintiff  al- 
leged he  was  to  receive  $16  a  week,  where  the 
evidence  showed  he  was  to  receive  $15  and  his 
wife  $1  per  week,  but  not  that  both  sums 
were  to  be  paid  plaintiff,  held  that  the  intend- 
ment of  the  law  was  in  conflict  with  plaintiff's 
claim,  in  view  of  O.  S.  §§  2507,  2513,  relating 
to  rights  of  married  women,  and  it  was  not 
error  to  instruct  that  plaintiff's  recovery  could 
not  exceed  $15  a  week. 

3.  Trial  (ds»365( I)  — Finding  of  employment 
as  alleged  not  oonolusive  as  to  rate  of  wages. 

Where  plaintiff  in  an  action  for  wrongful 
discharge  alleged  he  was  to  receive  $16  a  week, 
and  there  was  evidence  that  he  was  to  be  paid 
only  $15,  his  wife  receiving  $1,  a  finding  that 
he  was  employed  ''as  alleged  in  the  complaint" 
did  not  show  he  was  so  employed  so  as  to 
make  it  error  to  limit  recovery  to  $15  a  week; 
the  finding  being  made  with  reference  to  sacb 
limitation. 


4.  Contracts  ^=s>IO( I)— Mutuality   essential. 

One  of  the  essential  elements  of  every  con- 
tract is  mutuality;  there  must  be  neither  doubt 
nor  difference  between  the  parties,  and  their 
minds  must  meet  as  to  all  the  terms. 

5.  Master  and  servant  ^=»3  ( I  )^Essentlals  of 
contract  for  services  enumerated. 

A  contract  for  services  must  be  certain  and 
definite  as  to  the  nature  and  extent  of  the 
services  to  be  performed,  the  place  where  and 
the  person  to  whom  it  is  to  be  rendered,  and 
the  compensation  to  be  paid. 


6.  Master  and  servant  ^=>4l(6)~Evidence  of 
agreement  to  pay  Increased  wages  held  In- 
sufHolent. 

Where  plaintiff  in  an  action  for  wrongful 
discharge  alleged  that  he  was  to-  receive  a  raise 
in  wages  to  be  fixed  at  a  future  time,  evidence 
as  to  the  amount  of  increase  held  insufficient  to 
show  an  enforceable  agreement. 

7.  Master  and  servant  ^=s>4l( I)— Measure  of 
damages  for  wrongful  discharge  stated. 

Where  a  servant  wrongfully  discharged 
was  to  receive  a  certain  sum  per  week  with 
house  and  fuel*  and  after  the  discharge  and 
for  the  remainder  of  the  term  he  earned  a 
certain  amount  and  paid  out  a  certain  amount 
for  support  of  himself  and  his  family,  held,  that, 
to  ascertain  damages,  the  additional  expense 
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for  support  dnrliif  the  remainder  of  the  term  of 
employment  should  be  deducted  from  the 
amount  earned  during  such  time,  and  the  re- 
mainder should  in  turn  ^  deducted  from  the 
value  of  the  oontract  represented  by  the  sum 
of  the  unpaid  wages  and  the  worth  of  the  house 
and  fuel,  with  interest  from  the  termination 
of  the  period  of  employment. 

Appeal  from  Superior  Cotirt,  Lenoir  Ooun- 
ty;  Bond,  Judge. 

Action  by  Olay  Oroom  against  the  Gk>ld»- 
boro  Lumber  Company.  From  a  Judgment 
for  nominal  damages  only,  plalntill  appeals. 
Modified  and  affirmed. 

The  plaintiff  alleges  that  In  December, 
1917,  he  was  employed  by  the  defendant  to 
do  certain  work  during  the  year  1918,  for 
which  he  was  to  receive  $16  a  week,  fuel 
and  house  rent  free,  together  with  an  in- 
crease in  wages  to  be  fixed  in  the  following 
April;  that  he  entered  upon  and  continued 
in  the  defendant's  service  until  May,  1918, 
when  he  was  wrongfully  discharged,  and  that 
he  has  suffered  damages  in  the  sum  of  $500l 
Denying  the  material  allegations  of  the  com- 
plaint, the  defendant  alleges  that  the  plala- 
tiff  was  employed  by  the  day ;  that  for  stat- 
ed periods  he  rendered  no  service;  that, 
careless  and  neglectful  of  his  duties,  he 
caused  the  def^idant  financial  loss,  and 
thereby  forced  the  defendant  to  discharge 
him  from  its  service. 

The  issues  were  answered  as  follows: 


**i 


'(1)  Did  the  defendant  employ  the  plaintliE 
under  the  agreement  as  alleged  in  the  com- 
plaint?   A.  Yes. 

"(2)  If  so,  did  the  defendant  wrongfully 
and  in  breach  of  its  agreement  disdiarge  the 
plaintiff  as  alleged  in  the  complaint?  A.  Yes. 

"(3)  What  damage,  if  any,  is  the  plaintilt 
entitled  to  recover  of  the  defendant?     A.  $1. 

"(4)  What  was  the  unpaid  part  of  the  wages 
for  the  year  as  fixed  by  the  contract?    A.  $496. 

"(5)  What  was  the  house  and  fuel  fairly 
and  reasonably  worth  that  defendant  was  to 
furnish  plaintiff  for  the  balance  of  the  year  aft- 
er plaintiff's  disdiarge?    A.  $60. 

"(6)  What  amount  of  money  did  the  plaintiff 
earn  and  receive  for  the  service  after  his  dis- 
charge to  the  end  of  the  year?    A.  $562.75. 

"(7)  What  was  the  additional  expense.  If 
any,  incurred  by  plaintiff,  Groom,  in  neces- 
sary support  of  himself  and  family  for  balance 
of  the  year  after  his  discharge?    A.  $246.** 

After  the  Jury  bad  answered  the  remain- 
ing issues,  his  honor  answered  the  third  issue 
as  an  inference  of  law,  each  party  reserving 
the  right  to  except  His  honor  held  that  the 
plaintiff  was  entitled  to  judgment  only  for 
the  difference  between  the  amount  of  the 
unpaid  wages  for  the  year  fixed  by  the  con- 
tract and  of  the  reasonable  worth  of  the 
house  rent  and  fuel,  to  wit,  $555  (the  sum  of 
the  answers  of  the  fourth  and  fifth  issues), 
and  the  amount  earned  by  the  plaintiff  after 
his  discharge,  to  wit,  $662.75  (the  answer  to 
the  sixth  issue),  and  that*  as  the  latter  exceeds 


the  former,  the  plaintiff  could  recover  noth- 
ing more  than  nominal  damages  for  the  de- 
fendant's breach  of  its  contract  According- 
ly Judgment  was  mtered  in  favor  of  the 
plaintiff  for  $1  as  nominal  damages  and  the 
cost  of  the  action.  Having  entered  excep- 
tions, the  plaintiff  appealed. 

Rouse  ft  Rouse,  of  Elinston,  for  appellant 
Thomas   D.  Warren,  of  New  Bern,  and 

Oowper,  WMtaker  ft  Allen,  of  Kinaton,  for 

appellee. 

ADAMS,  J.  In  his  complaint  the  plaintiff 
alleges  that  by  the  terms  of  the  contract 
he  was  to  be  paid  $16  a  week  in  part  com- 
pensation for  his  services.  On  the  trial  there 
was  evidence  for  the  plaintiff  tending  to 
show  that  he  was  to  be  paid  $15  a  week  for 
his  personal  services,  and  his  wife  $1  a  week 
for  certain  services  to  be  rendered  by  her. 
His  honor  charged  the  Jury  that  the  plain- 
tiff could  not  recover  the  amount  claimed  to 
be  payable  on  account  of  the  wife's  services, 
and  that  the  i^intiff's  wages,  if  allowed  by 
the  Jury,  could  not  exceed  the  rate  of  $15  a 
week.  To  this  instruction  the  plaintiff  ex- 
cepted. 

[1]  Subject  to  definite  restrictions,  the 
right  of  a  married  woman  to  make  an  ex- 
ecutory contract  is  governed  chiefly  by  the 
provisions  of  chapter  61  of  the  Oonsolidated 
Statutes.  It  is  not  necessary,  however,  to 
discuss  the  meaning  or  purpose  of  the  several 
statutes  affecting  the  contractual  ri^ts  of 
married  women,  inasmuch  as  the  contract 
declared  on  was  execotied  after  the  enact- 
ment of  sections  2607  and  2613,  which  are 
controlling  in  the  question  under  considera- 
tion. The  practical  effect  of  section  2S07 
(the  Martin  Act)  ia  to  constitute  a  married 
woman  a  free  trader  as  to  all  her  ordinary 
dealings,  and  to  invest  her  with  the  priv- 
ileges of  suing  and  being  sued  alone.  Price 
V.  Electric  Co.,  160  N.  Q.  460,  76  jB.  B.  602; 
lilphisky  V.  RevelU  167  N.  a  608,  88  S.  £. 
820;  Royal  ▼.  Southerland,  168  N.  G.  406, 
84  8.  E.  708,  Ann.  Gas.  1917B,  623;  Kirkpat- 
rick  V.  Grutchfield,  178  N.  G.  348,  100  S.  K. 
602.    Section  2513  is  as  follows: 

'The  earnings  of  a  married  woman  by  vlrtae 
of  any  contract  for  her  personal  service,  and 
any  damages  for  personal  injuries,  or  other 
tort  sustained  by  her,  can  be  recovered  by  her 
suing  alone,  and  such  earnings  or  recovery 
shall  be  her  sole  and  separate  property  as 
fuUy  as  if  she  had  remained  unmarried.*' 

Gounsel  for  the  plaintiff,  while  advertent 
to  these  statutes,  urge  two  objections  against 
their  application:  Blrst,  that  the  contract  was 
made  with  the  plaintiff,  and  the  agreement 
to  pay  $1  to  the  wife  merely  enlarges  the 
amount  to  be  paid  to  the  plaintiff,  in  view 
of  the  implied  intention  of  the  parties  that 
the  wife,  during  the  plaintiff's  temporary 
absence,  should  give  personal  attention  to 
the  performance  of  duties  devolving  upoai 
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bim;  andt  In  the  seoood  place,  that  as  the 
plaintifl  has  declared  on  the  defendant's 
agreement  to  pay  the  plaintiff  $16  a  week, 
the  answer  to  the  first  Issue  indicates  that 
the  plaintiff  was  employed  as  alleged. 

[2]  We  are  of  opinion  that  the  first  objec- 
tion cannot  preyaiL    The  relevant  statement 


"Unless  an  agreement  to  make  a  future  con- 
tract is  definite  and  certain  upon  the  subjects 
to  be  embraced  therein,  it  is  nugatory.  Con- 
sequently the  acceptance  of  a  proposition  to 
make  a  contract  the  terms  of  which  are  to  be 
subsequently  fixed  does  not  constitute  a  bind- 
ing obligation.  The  reason  for  this  rule  is 
that  there  would  be  no  way  by  which  the  court 
could  determine  what  sort  of  a  contract  the 


In  the  case  on  appeal  is  this: 
«imv         •;!  s  *v     «i.i«44i»  4^^^A^A  *.^  ^m     negotiations  would  result  in;   no  rule  by  which 

rP*l'^^/''?V^.?'*  '^'^■^^  **  «^i^.«  ™   the   court  could   ascertain  what   damages,   if 


tablish  the  fact  that  he  was  to  be  paid  $15  per 
week  and  his  wife  was  to  be  paid  $1  per  w.eek 
for  certain  services  to  be  rendered  by  her." 

Nowhere  does  it  appear  that  the  defoidant 
agreed  to  pay  both  these  amounts  to  the 
plaintiff,  and  in  the  absence  of  evidence  to 
this  effect  the  intaidmoit  of  the  law  is  In 
conflict  with   the  plaintifTs  contrition. 

[3]  Nor  is  the  second  objection  ayailable 
to  the  plaintiff.  His  honor  instructed  the 
Jury  that  the  plaintiff,  if  allowed  damages, 
should  be  allowed  wages  only  at  the  rate 
ef  $15  a  week,  and  the  answer  to  the  first 
issue  must  be  interpreted  with  reference  to 
this  instruction.  State  v.  Murphy,  157  N. 
C  615,  72  S.  B.  1075;  Richardson  v.  Edwards, 
156  N.  O.  500,  72  S.  B.  482;  DonneU  v.  Greens- 
toro,  164  N.  G.  332,  80  S.  £.  377. 

The  first  ezoeptloQ  is  therefox^  overruled. 

The  second  exertion  also  is  untenable. 
ft  is  directed  to  the  question  whether  there 
was  soflicient  evidence  of  the  defendant's 
agreement  to  pay  the  plaintiff  increased 
wages.  The  allegation  is  that  the  plaintiff 
was  to  receive  certain  compensation  ''with 
«  raise  in  wages,  to  be  fixed  In  April  follow- 
ing." There  was  evidence  tending  to  show 
that  his  wages  were  to  be  increased  in  AiHril, 
and  that  in  May  the  wages  of  one  emplc^ee 
who  had  continued  in  the  defendant's  serv- 
ice were  increased  from  $2  to  $3  a  day,  and 
the  wages  of  another  about  9&%  per  cent. 
But  the  quantum  or  measure  of  increase  In 
the  plaintiff's  wages  was  neither  alleged  nor 
proved.  The  court  held  that  the  evidence 
was  not  sufficient  to  show  an  enforceable 
agreement  by  the  defendant  to  increase  the 
plaintiff's  wages,  and  the  plaintiff  duly  ex- 
cepted. 

[4,  S]  One  of  the  essential  elements  of  every 
contract  is  mutuality  of  agreement  There 
must  be  neither  doubt  nor  difference  between 
the  parties.  They  must  assent  to  the  same 
thing  in  the  same  sense,  and  their  minds 
must  meet  as  to  all  the  terms.  If  any  por- 
tion of  the  proposed  terms  is  not  settled,  or 
no  mode  agreed  on  by  whidi  they  may  be 
settled,  there  is  no  agreement.  13  0.  J.  264. 
A  contract  for  service  must  be  certam  and 
definite  as  tx>  the  nature  and  extent  of  the 
service  to  be  performed,  the  place  where 
and  the  person  to  whom  it  is  to  be  rendered, 
and  the  compensation  to  be  paid,  or  it  will 
not  be  enforced.  6  B.  O.  L.  644.  The  evi- 
dence as  to  the  wages  is  equally  indefinite 
if  it  be  considered  as  tending  to  show 
a^eement  to  make  a  future  contract 
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any,  might  follow  a  refusal  to  enter  into  such 
future  contract  on  the  arrival  of  the  time  spec- 
ified. Therefore  a  contract  to  enter  into  a 
future  contract  must  specify  all  its  material 
and  essential  terms,  and  leave  none  to  be 
agreed  upon  as  a  result  of  future  negotia- 
tions."    1  Elliott  on  ContracU,  §  175. 

"If  no  breach  of  the  contract  can  be  assigned 
which  can  be  measured  by  any  test  of  damages 
from  the  contract,  it  has  been  said  to  be  too 
indefinite  to  be  enforceable."  1  Page  on  Con- 
tracts, §  28;  Elks  v.  Ins.  Go.,  160  N.  0.  626, 
75  a  B.  808. 

[8]  In  the  absence  of  allegation  and  proof 
as  to  what  the  increased  wages  should  be 
there  is  no  accurate  test  by  which  the  plain- 
tiff's damages  could  be  measured. 

Exceptions  3,  4,  5,  and  6  present  but  one 
question  and  may  be  considered  together. 
The  court  no  doubt  submitted  to  the  Jury  the 
fifth  issue  and  the  seventh  with  the  twofold 
purpose  of  presenting  the  confiicting  views 
of  the  parties  as  to  the  measure  of  the  plain- 
tiffs damages,  and  of  determining  the  entire 
controversy  by  one  verdict  Upon  the  trial 
the  plaintiff  contended  that  in  answering 
the  third  issue  as  a  conclusion  of  law  the 
court  should  deduct  from  the  answer  to  the 
sixth  issue  the  answer  to  the  seventh,  leav- 
ing the  net  amount  of  the  plaintiff's  earnings 
after  his  discharge  to  be  deducted  from  the 
value  of  his  contract  as  found  in  response 
to  the  fourth  and  fifth  issues;  and  the  de- 
fendant contended  that  the  answer  to  the 
seventh  issue  was  immaterial  and  should 
be  disregarded.  His  honor  held  with  the  de- 
fendant and  these  exceptions  challenge  the 
correctness  of  his  honor's  ruling. 

In  20  A.  &  E.  Ency.  (2d  Ed.)  37,  it  is  said: 

"Where  the  action  is  brought  subsequent  to 
the  expiration  of  the  term  of  employment  the 
decisions  are  practically  unanimous  to  the  ef- 
fect that  the  measure  of  damages  is  prima  facie 
the  wages  for  the  unexpired  portion  of  the 
term,  this  amount  to  be  diminished  by  such 
sums  as  the  servant  has  earned,  or  might  have 
earned,  by  a  reasonable  effort  to  obtain  other 
employment  in  the  same  line  of  business.' 


»f 


This  proposition  is  cited  with  approval 
in  Smith  V.  Lumber  Oa,  142  N.  C.  26,  54 
S.  E.  788,  5  L.  R.  A.  (N.  S.)  430.  In  Hen- 
drlckson  y.  Anderson,  50  N.  O.  247,  an  over- 
seer, employed  upon  a  special  contract  for 
a  year,  was  discharged  during  the  year» 
and  brought  suit  to  recover  the  entire  stipu- 
lated sum.    This  court  said: 
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"The  question  necessarily  arises:  What  is 
the  amount  of  the  damages  which  he  [the 
plaintiff]  ought  to  be  allowed  to  recoyer?  The 
proper  answer  would  seem  to  be  the  amount 
which  he  has  actually  sustained  in  conse- 
quence of  the  defendant's  default  It  would 
seem  to  be  a  dictate  of  reason  that,  if  one 
party  to  a  contract  be  injured  by  the  breach 
of  it  by  the  other,  he  ought  to  be  put  into  the 
same  condition  as  if  the  contract  had  been  fully 
performed  on  both  sides.  He  certainly  ought 
not  to  be  a  loser  by  the  fault  of  the  other; 
nor  can  he  be  a  gainer  without  introducing  into 
a  broken  contract  the  idea  of  something  like 
vindictive  damages.  The  true  rule  then  is  to 
give  him  neither  more  nor  less  than  the  dam- 
ages which  he  has  actually  sustained." 

This  case  has  been  approved  in  Brinkley 
V.  Swicegood,  65  N.  C.  628 ;  Oldham  v.  Kerch- 
ner,  79  N.  C.  112,  28  Am.  Bep.  302 ;  Markham 
V.  Markham^  110  N.  G.  356,  14  S.  B.  063; 
Smith  v.  Lumber  Ck).,  supra. 

In  several  Jurisdictions  the  doctrine  of 
constructive  service  has  been  repudiated,  and 
In  its  place  has  been  adopted  the  method  of 
suing  for  damages  for  breach  of  the  contract 
of  employment  But  the  trend  of  Judicial 
opinion,  in  analogy  to  the  constructive  serv- 
ice idea,  seems  to  be  toward  regarding  the 
contract  price  as  a  material,  if  not  the  con- 
trolling, element  for  consideration  in  the  es- 
timation of  damages,  both  in  Jurisdictions  in 
which  the  doctrine  of  constructive  service 
has  been  repudiated  and  in  those  in  which 
it  has  been  retained.  Howay  v.  Going-North- 
rup  Ck>.,  24  Wash.  88,  64  Pac.  135,  6  L.  B.  A. 
(N.  S.)  82,  85  Am.  St  Bep.  042.  In  Smith  v. 
Lumber  Co.,  supra,  Walker,  J.,  says: 

**If  the  doctrine  of  constructive  service  is 
illogical,  in  view  of  the  right  of  the  master  to 
have  the  damages  diminished  by  showing  that 
the  servant  engaged  in  other  business,  and  dbn- 
sequendy  was  not  ready  to  perform  the  service, 
it  does  not  follow  that  the  rule  itself  as  to 
damages  is  not  a  sonnd  one,  for  other  cogent 
reasons  may  have  been  assigned  in  its  support 
The  employee,  by  no  fault  of  his  own,  loses  his 
wages,  which  are  fixed  by  the  contract,  and 
their  amount  should  be  the  true  measure  of 
his  damages  under  the  ordinary  rule  obtaining 
in  the  case  of  other  contracts."  142  N.  C.  35, 
36,  54  S.  B.  788,  790  (5  L.  B.  A.  [N.  S.] 
439). 

In  Jurisdictions  in  which  the  contract  is 
held  to  be  the  measure  of  damages  for 
breach  of  a  contract  of  employment  it  is 
only  prima  fade  so,  and  where  other  employ- 
ment, or  the  duty  to  se^  other  employment. 


ris  taken  into  consideration,  file  measure  of 
I  damages  suffered  by  an  employee  because  of 
,  a  wrongful  discharge  Is  the  actual  injury 
sustained,  or  the  loss  of  the  value  of  the  con- 
j  tract  Perry  v.  Simpson,  87  (}onn.  520. 
,  Here,  then,  two  questions  arise:  (1)  What 
i  was  the  value  of  the  plaintiflT's  contract  with 
1  the  defendant?  (2)  In  what  amount  has  the 
'  value  of  the  contract  been  Impaired  bj  the 
!  defendant's  breach? 

[7]  As  shown  by  the  answer  to  the  fourth 
and  fifth  issues,  the  Jury  found  the  value  of 
the  contract  to  be  $555.  To  what  extent  has 
such  value  been  impaired  by  the  breach?  Evi- 
dently to  the  extent  of  the  plaintiiTs  actual 
loss.  The  measure  of  his  loss  is  the  differ- 
ence between  the  value  of  the  contract  and 
the  net  amount  earned  after  his  discharge. 

It)  has  been  suggested  that  the  plalntiif, 
after  his  discharge,  enjoyed  advantages  not) 
provided  in  the  original  contract.  He  seems 
also  to  have  received  better  wages;  and,  if 
this  question  was  in  fact  raised  upon  the 
trial,  we  must  assume  that  it  was  considered 
in  connection  .with  the  issues  submitted  to  the 
Jury.  It  will  be  observed  that  the  expenses 
incurred  by  the  plaintiff  after  his  disdiarge 
were  not  elective,  but  necessary  as  well  as 
additional  to  those  he  would  have  incorred 
had  the  defendant  performed  the  ccmtract 
Shall  the  plaintiff's  loss,  caused  by  his 
wrongful  discharge,  become  the  defendant's 
asset?  It  would  be  inequitable  to  say  that 
the  plaintiff  shall  not  abate  to  the  extent 
of  additional  and  necessary  expenses  the 
amount  earned  by  him  after  his  wrongful 
discharge.  Van  Winkle  t.  Satterfield,  58 
Ark.  617,  25  S.  W.  1113,  28  L.  B.  A.  865; 
Pennsylvania  Co.  v.  Dolan,  6  Ind.  App.  100, 
32  N.  B.  802,  51  AnL  St  B^.  300.  We  hold, 
then,  that  the  answer  to  the  seventh  issue 
should  be  deducted  from  that  of  the  sixth, 
and  the  remainder,  $816.75,  should  in  turn 
de  deducted  from  the  value  of  the  contract, 
represented  by  the  sum  of  the  answers  to 
the  fourth  and  fifth  issues,  and  that  the  an- 
swer to  the  third  issue  should  be  $238.25,  with 
interest  from  the  termination  of  the  period 
of  the  plaintiff's  employment,  to  witi  Jan- 
uary 1,  1019.  24  Wash.  88,  04  Pac  135,  6 
L.  B.  A.  (N.  S.)  91,  85  AuL  St  B^.  942; 
Bond  V.  Cotton  Mills,  166  N.  C.  20,  81  S.  m. 
936 ;  Chatham  v.  Bealty  Ox,  174  N.  O.  675. 
94  S.  B.  447. 

The  Judgment  entered  upon  the  verdict 
as  herein  modified,  is  affirmed. 

Modified  and  affirmed. 


N.a) 
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MARTIN  V.  MoBRYDE.     (No.  226.) 

(Supreme  Ck>art  of  North  (3arolizuu    Oct.  19v 

1021.) 

1.  Appeal  and  error  ^=»ID22(2)  —  Referee's 
findings  approved  by  trial  court  and  eupport- 
ed  by  evidence  not  reviewable. 

Where  there  is  eyidence  to  support  ref- 
eree's findings  of  fact,  and  they  are  approyed 
by  the  trial  judge,  they  are  not  reviewable. 

2.  Partnership  ^=9llO— One  partner  could  sue 
another  for  supplies  furnished  the  other  in 
separate  business. 

Plaintiff  was  not  precluded  by  the  fact  that 
there  was  a  partnership  between  him  and  de- 
fendant from  suing  defendant  for  supplies  fur- 
nished defendant  personally  for  the  express 
purpose  of  enabling  him  to  supply  his  hands 
who  were  operating  his  mill  plant,  with  whidi 
plaintiff  had  no  coxmection,  except  as  book- 
keeper. 


3.  Attachment  ^=s»267— Held  not  dissolved  by 
substitution  of  bond  as  security. 

In  action  for  supplies  furnished,  attachment 
against  the  property  of  the  proprietor  of  a 
sawmill  and  lumber  plant  was  set  aside  at  the 
request  of  the  receiver  of  the  sawmill,  in  order 
that  operations  could  be  resumed,  on  condition 
that  "th6  latter"  keep  in  his  possession  400,000 
feet  of  lumber  pendhig  farther  hearing,  which 
should  be  subject  to  any  liens  legally  asserted 
by  plaintiff.  Later,  on  contempt  proceedings 
brought  because  defendant  was  disposing  of  the 
lumber  outside  the  state,  defendant  with  the 
court's  approval  filed  a  $5,(X)0  bond  to  stand  in 
place  of  the  400,000  feet  of  lumber,  "condition- 
ed to  pay  any  lien  judgment"  recovered  by 
plaintiff.  Heldj  that  the  court's  action  under 
Kevisal  1908,  K  774,  T76,  did  not  discharge  the 
attachment  on  the  merits,  but  the  bond  was 
held  as  substituted  security  and  as  represent- 
ing the  lien  for  which  it  was  substitoted. 

4.  Attachment  ^=92IIM3efeots  waived  by  ap- 
pearanoe. 

Any  defect  in  attachment  was  waived  by  de- 
fendant's appearing  and  pleading  to  the  merits. 

Appeal  from  Superior  Coutt,  Sampson 
County;  Bond,  Judge. 

Action  by  J.  Beid  Martin  against  D.  L».  Mc- 
Bryde.  Judgment  for  plaintiff,  and  defendant 
appeals.   AfSrmed. 

This  action  was  brought  to  recover  the 
sum  of  $3,063.90,  alleged  to  be  due  by  account 
stated.  Au  attachment  was  issued  and  levied 
upon  certain  personal  property  of  tbe  defend- 
ant, an  itemized  list  of  which  was  annexed  by 
the  sheriff  to  his  return.  The  attachment  was 
afterwards  ordered  by  Judge  Devln  to  be  set 
aside  at  the  request  of  J.  F.  Parker,  receiver, 
in  order  that  the  operaticms  of  the  Garland 
Lrumber  Oompany  could  be  resumed  under 
its  contract  with  defendant,  and  it  was  far- 
ther ordered  that  ''the  latter"  keep  in  his 
possession  at  least  400,000  feet  of  lumber 
pending  the  further  hearing  of  this  cause  1  business. 
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on  the  return  day  thereof,  "which  lumber 
shall  be  subject  to  any  liens  which  the  plain- 
tiff may  legally  assert  against  the  same." 

The  plaintiff  alleged  on  affidavit  that  Mc- 
Bryde  was  disposing  of  the  lumber,  or  had 
already  disposed  of  it,  in  disobedience  of  the 
former  order  of  the  court,  whereupon  Judge 
Guion  ordered  that  defendant  show  cause 
why  he  should  not  be  attached  for  contempt, 
and  afterwards  discharged  the  rule  upon  the 
defendant's  filing  a  sufficient  bond  in  the  sum 
of  $5,000,  which  should  stand  in  the  place  of 
the  lumber  ordered  to  be  held  by  the  de- 
fendant for  the  purpose  mentioned  in  the 
former  order,  and  ''shall  be  conditioned  to 
pay  any  such  lien  judgment  as  plaintiff  may 
recover  against  defendant  herein." 

The  court  appointed  a  referee  to  take  and 
state  the  account  He  made  his  report,  which 
was  set  aside  so  that  defendant  might  in- 
troduce further  evidence;  the  notice  to  him 
of  the  hearing  of  the  referee  having  been 
deficient  Thereupon  Mr.  Richard  Lu  Herring 
was  appointed  referee  for  the  same  purpose, 
and  he  filed  the  following  second  and  final  re- 
port, as  it  is  termed  in  the  case: 


"To  the  Superior  Court  of  Sampson  County: 
"The  undersigned,  Bichard  L.  Herring,  ref- 
eree, appointed  in  this  cause  by  order  of  his 
honor  O.  H.  Guion,  judge,  having  formerly 
made  a  report  on  January  29,  1921,  and  said 
cause  having  been  referred  to  said  referee  by 
order  of  Hon.  W.  M.  Bond,  judge  at  March 
term,  1921,  of  the  superior  court  of  Sampson 
county,  begs  to  report  as  follows: 

"On  April  6,  1921,  at  12  o'clock  noon,  in  the 
law  office  of  Grady  A  Graham,  Clinton,  N.  C, 
the  plaintiff  being  absent  in  person,  but  repre- 
sented by  counsel,  Henry  A.  Grady,  and  the 
defendant  being  present  in  person  and  also  rep- 
resented by  counsel,  Messrs.  Q.  K.  Nimocks 
and  B.  S.  Smith,  the  defendant  proceeded  to 
offer  his  evidence,  which  is  contained  in  the 
typewritten  report  thereof  herewith  sent  to 
the  court,  the  plaintiff  having  heretofore  by 
consent  at  a  former  meeting  offered  in  evi- 
dence the  same  testimony  that  was  offered 
before  J.  Abner  Barker,  referee,  which  appears 
in  the  file;  and  upon  all  of  the  evidence,  plead- 
ings, exhibits,  and  admissions  of  the  parties  the 
referee  makes  the  following  findings  of  fact,  it 
being  agreed  by  all  parties  that  this  report 
should  b^  heard  and  passed  upon  at  May  term, 
1921,  all  parties  waiving  time: 

"First  That  heretofore,  prior  to  January  1, 
1915,  the  plaintiff  and  the  defendant  were  en- 
gaged in  the  mercantile  business  at  Garland, 
N.  C,  under  the  firm  name  and  style  of  South 
Biver  Supply  Company,  and  on  said  January 
1,  1915»  the  defendant,  D.  L.  McBryde,  con- 
veyed to  the  plaintiff,  W.  Beid  Martin,  all  of  his 
right,  title,  and  interest  in  and  to  said  mer- 
cantile business  by  written  conveyance  filed 
with  the  referee  and  marked  Exhibit  B.  The 
referee  finds  that  said  paper  writing  was  in- 
tended as  a  chattel  mortgage,  made  for  the 
purpose  of  securing  the  plaintiff  for  certain 
moneys  advanced  by  him  in  the  conduct  of  said 


^^For  other  cases  see  same  topic  and  KEY-NUMBBB  in  all  Key-Numbered  DigesU  and  Indexes 
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"Second.  That  durinf  the  conduct  of  the  bnsi- 
nes8  the.eaid  D.  L.  McBryde  was  operating  a 
large  sawmill  and  lumber  plant  near  the  town 
of  Garland,  which  was  not  connected  with  the 
South  Riyer  Supply  Ck)mpany;  that  he  employ- 
ed a  number  of  hands  and  made  settlement  with 
said  hands  with  metal  pay  checks,  which  were 
cashed  at  the  store  of  the  plaintiff  at  par;  that 
it  was  understood  and  agreed  between  the 
plaintiff  and  the  defendant  that  said  pay  checks 
should  be  received  at  the  store  of  the  plaintiff, 
as  cash,  with  tiie  further  understanding  and 
agreement  that  the  plaintiff  should  hold  said 
checks  in  the  same  manner,  and  that  the  same 
should  be  collectible  upon  the  same  basis  as  if 
held  by  the  original  parties  from  whom  they 
were  purchased  by  the  plaintiff,  and  in  fur- 
therance of  this  agreement  the  defendant  exe- 
cuted a  certain  paper  writing  in  words  and  fig- 
ures as  follows: 

••  'Aprfl  1,  1914. 

•••W.  Reid  Martin,  Proprietor,  South  River 
Supply  Company,  Garland,  N.  O.^Dear  Sir:  I 
hereby  authorize  you  to  handle  and  accept  met- 
al pay  checks  that  I  issue  to  my  laborers  in 
exchange  for  their  work,  the  same  to  be  due 
and  payable  to  you  on  my  regular  pay  days, 
the  same  as  if  held  by  said  laborers,  and  I 
hereby  agree  that  all  accounts  and  holdings 
of  same  due  and  collectible  on  the  same  basis 
as  if  held  by  the  original  parties  to  whom  the 
checks  are  paid. 

"  'Tours  respectfully,        D.  L.  McBryde.' 

"Third.  That  during  the  course  of  business 
the  plaintiff  purchased  from  the  laborers  of  the 
defendant,  under  the  agreement  referred  to 
in  the  second  finding  of  fact,  metal  pay  checks* 
amounting  in  value  of  $6^404.06. 

"Fourth.  That  this  action  was  commenced 
on  October  13, 1916i,  and  thereafter,  on  October 
17,  1910,  J.  F.  Parker,  receiver  of  the  Com- 
monwealth Land  &  Timber  Company,  came  in- 
to court  and  made  himself  a  party  to  this  ac- 
tion, and  upon  affidavits  filed  by  the  said  J.  F. 
Parker  and  others  an  order  was  entered  by 
Hon.  W.  A.  Devin,  Judge  at  E^inston,  N.  C, 
dissolving  the  warrant  of  attachment  which  ap- 
pears in  the  file,  and  providing  as  follows:  'And 
it  is  further  ordered  that  the  said  D.  L.  Mc- 
Bryde proceed  to  resume  operations  under  his 
said  contract,  as  though  said  attachment  had 
not  been  issued  or  served,  and  that  he  keep  in 
his  possession  at  least  400,000  feet  of  lumber 
pending  the  further  hearing  of  this  cause  on 
the  return  day  thereof,  which  lumber  shall  be 
subject  to  any  liens  which  the  plaintiff  may 
legally  assert  against  the  same/ 

"Fifth.  That  thereafter,  on  or  about  sTanuary 
9,  1919,  a  petition  was  filed  in  this  cause,  al- 
leging that  all  of  said  lumber  had  been  dispos- 
ed of  in  violation  of  the  order  entered  by  Judge 
Devin  hereinbefore  referred  to,  and  thereupon 
his  honor  O.  H.  Guion  issued  an  order  requir- 
ing the  defendant  to  appear  before  him  at  the 
courthouse  in  Clinton,  N.  C,  on  Saturday, 
February  8,  1919,  and  show  cause  why  he 
should  not  be  punished  for  disobeying  the  for- 
mer orders  made  in  this  cause,  and  thereafter 
at  the  hearing  of  said  motion  said  writ  was  va- 
cated upon  condition  that  the  defendant  file  a 
good  and  sufficient  bond  in  the  sum  of  $5,000, 
payable  to  the  plaintiff,  which  bond  was  filed 
by  the  defendant,  with  W.  L.  Williams,  Jr.,  B. 
F.  McBryde,  and  K.  S.  Smith  as  sureties  there- 
to, and  contains  the  following  provision;   'The 


condition  of  this  obligation  la  such  that,  where- 
as the  plaintiff  has  sued  the  defendant  herein 
for  a  certain  alleged  indebtedness  amounting 
to  $3,068.90^  and  daima  a  lien  on  certain  lum- 
ber as  appears  by  the  pleadings  and  papers 
herein:  Now,  therefore,  if  the  plaintiff  shall 
recover  judgment  against  the  defendant  herein 
and  shall  be  adjudged  entitled  to  a  lien  on  said 
lumber  as  security  for  the  payment  of  said 
judgment  or  any  part  thereof  not  ezceeding 
the  amount  sued  for,  and  If  the  defendant  shall 
pay  such  judgment  as  the  court  may  find  and 
adjudge  subject  to  such  lien  then  this  obliga- 
tion to  be  null  and  void;  otherwise  to  be  and 
remain  in  full  force  and  effect.' 

"Sixth.  That  the  time  of  the  institution  of 
this  action  D.  L.  McBryde  was  indebted  to  the 
South  River  Supply  Company  on  account  of 
metal  pay  checks  taken  under  the  written  con- 
tract hereinbefore  referred  to  in  the  sum 
of  $0,404.06^  and  in  addition  thereto  was  per- 
aonally  indebted  to  said  company  for  goods 
sold  to  him  individually  in  the  sum  of  $527.03; 
80  that  on  the  1st  of  January,  1917,  the  assets 
of  said  company  conaisted  of  the  following 
items: 

Cash  in  bank I    19  tt 

Merchandise  on  hand S18  n 

Open  accounts  2881 

Personal  account  D.  L.  McBryde 527  OS 

Metal  pay  checks  account 5,404  OS 

Total    16,297  73 

"Seventh.  That  at  the  time  above  referred 
to,  January  1,  1917,  the  South  River  Supply 
Company  was  indebted  to  plaintiff,  Martin,  in 
the  sum  of  $1,754.46  for  money  loaned  to  aaid 
company  from  time  to  time;  that  the  plaintiff 
has  received  from  the  cash  in  bank,  merchan- 
dise on  band,  and  open  accounta  the  sum  of 
1866.65,  which  should  be  charged  against  him 
and  deducted  from  his  one-half  interest  in  the 
business;  so  that  the  account  between  the  two 
copartners  should  be  stated  aa  follows: 

Total  assets  of  the  company 16.297  73 

Account  due  Martin  for  money  advanced 
to  company  ••• 147^  ^ 

Net  worth  of  bualneas H.54S  27 

Of  this  Martin  Is  entitled  to  one-half R276  685 

Of  this  McBryde  Is  entitled  to  one-half....    2,276  68S 

Total    Hfia  V 

Amount  due  Martin,  one-half  of  business. .  92,276  68S 
Less  amount  received  from  accounts  and 
cash  In  hank 366  65 

Balance    91.910  085 

Amount  due  Martin,  one^half  business....  |2.276  6SS 
Amount  due  Martin   for  money  advanced 
business    1,164  16 

Total  amount  due  Martin |S»664  4dS 

"Eighth.  That  at  the  time  of  the  institution 
of  this  action  the  defendant,  McBryde,  was  in 
serious  financial  difficulties,  there  being  many 
recorded  judgments  against  him;  tliat  he  was 
in  fear  of  executions  being  issued  on  said  judg- 
ments and  his  property  seised  by  his  creditors; 
that  he  was  shipping  lumber  from  Garland,  N. 
C  to  J.  S.  Kent  &  Co.,  of  Philadelphia,  Pa.,  as 
fast  as  the  railroad  facilities  would  permit, 
which  had  the  effect  of  removing  the  property 
beyond  the  reach  of  the  court  and  of  hinderb^^ 
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delaylag,  and  defeatinf  Ills  ereditora  from  col- 
lecting the  amoimtB  da«  them,  and  anch  waa  his 
intention. 

''Ninth.  That  the  order  requiring  the  defend- 
ant to  keep  in  his  possession  at  Garland,  N.  O^ 
the  400,000  feet  of  lumber  hereinbefore  refer- 
red to  was  consented  to  by  all  of  the  defendants 
to  this  action,  and  was  made  at  the  suggestion 
of  defendant  J.  F.  Parker,  receiyer,  and  he  la 
bound  thereby. 

"Upon  the  foregoing  finding  of  fact  the  ref- 
eree makes  the  following  cohdnslon  of  law: 

"(1)  That  by  reason  of  the  written  contract 
entered  into  between  the  defendant  and  South 
River  Supply  Company  he  thereby  created  a 
yalid  lien  upon  the  lumber,  etc.,  cut  at  his  mill, 
and  subrogated  the  said  South  Biver  Supply 
Company  to  any  rights  of  lien  that  might  have 
been  asserted  by  his  employees  to  whom  the 
metal  pay  checks  were  giren,  and  to  all  other 
remedies  that  said  employees  might  have  as- 
serted. 

"(2)  That  by  reason  of  the  fact  that  the  de- 
fendant, McBryde,  at  the  time  this  action  was 
instituted,  was  financially  embarrassed,  and  was 
shipping  his  assets  beyond  the  state,  etc^  aa 
found  in  finding  of  fact  No.  8,  the  issuance  of 
the  writ  of  attachment  herein  was  provident 
and  proper,  and  the  plaintiff  thereby  secured 
and  was  entitled  to  a  valid  lien  upon  all  of 
the  property  seized  by  the  sheriff,  consisting 
of  the  400,000  feet  of  sawed  lumber  described 
in  the  return  of  said  aheriff. 

^(3)  That  by  reason  of  the  fact  that  the 
amount  due  the  South  Biver  Supply  Company 
by  D.  L.  McBryde  on  account  of  metal  pay 
checks  is  in  excess  of  the  total  amount  due  the 
plaintiff,  Martin,  the  plaintiff  Is  entitled  to  as- 
sert the  amount  of  his  recovery  as  a  lien 
against  said  400,000  feet  of  lumber,  and  re- 
quire the  defendant  McBryde  to  accept  Ills  open 
account  as  a  credit  on  Ids  one^alf  in  the  buid- 
ness. 

''(4)  That  all  of  the  defendants  are  bound 
by  the  order  entered  herein  requiring  the  de- 
fendant to  keep  400,000  feet  of  lumber  on 
hand  to  pay  any  judgment  that  may  be  recover- 
ed in  this  action  by  the  plaintiff,  wliich  is  ad- 
judged to  be  a  lien  on  the  lumber  seized  by 
the  sheriff,  and,  by  reason  of  the  fact  that  the 
$5,000  bond  filed  herein  was  substituted  in 
Ueu  of  said  lumber,  that  the  defendant  and  the 
sureties  on  said  bond  are  liable  for  the  amount 
of  the  recovery  adjudged  in  thia  action. 

"(5)  That  the  plaintiff,  Martin,  is  entitied  to 
recover  of  the  defendant,  McBryde,  as  prind- 
pal,  and  B.  F.  McBryde,  EL  S.  Smith,  and  W. 
Li.  Williams,  Jr.,  sureties,  the  sum  of  $6,000, 
the  penalty  of  the  bond  filed  herein,  to  be  dis- 
charged upon  payment  to  the  plaintiff,  W.  Reid 
Martin,  of  the  sum  of  $3,604.60,  with  interest 
thereon  from  the  1st  day  of  January,  1917, 
together  with  the  costs  of  tliis  action  to  be 
taxed  by  the  derlL. 

"The  date  above  named,  January  1,  1017,  is 
an  arbitrary  date  fixed  by  the  referee  on  ac- 
count of  the  fact  tliat  the  business  was  in  pro- 
cess of  being  woond  up  at  that  time,  said  date 
being  subsequent  to  the  issuance  of  aummons 


"All  of  which  is  respectfully  submitted  thia 
April  28,  1021. 

''Bicfaard  U  Herring,  Referee." 


The  defendant  ffled  nine  exceptiona  to  this 
report,  each  of  which  waa  based  upon  the 
following  ground: 

'The  defendant  excepts  to  the  findings  of 

fact  in  article  of  the  referee's  report, 

for  that  it  is  contrary  to  the  evidence  taken  in 
the  case.** 

And  he  also  filed  five  exceptions  to  said  re- 
port, each  of  which  waa  based  upon  the  fol- 
lowing ground: 

"The  defendant  excepts  to  the  conclusions  of 
law  found  in  artide of  the  referee's  re- 
port, for  that  the  same  is  not  a  correct  conclu- 
sion of  law  based  upon  the  evidence  taken  in 
the  above  cause,  and  that  said  conclusion  of  law 
was  based  upon  an  erroneous  finding  of  fact." 

The  above  exceptions  to  findings  of  fact 
and  those  to  conclusions  of  law  were  there- 
fore all  alike  in  form  and  substance. 

The  defendant  further  excepted  to  said  re- 
port because  the  referee  failed  to  nonsuit  the 
plaintiff  at  the  conclusion  of  the  plaintiff's 
evidence  and  again  at  the  doae  of  all  the  evi- 
dence. Judge  Bond  approved  and  confirmed 
the  report  of  Referee  Herring  in  all  respects, 
and  rendered  Judgment  against  defendant  for 
the  sum  of  $8,063.90  and  costs,  to  indnde  ref- 
eree's fee  of  $60  and  premium  on  attachment 
bond. 

Defendant  appealed,  and  assigned  the  fol- 
lowing errors: 

''(1)  To  the  referee's  denial  of  defendant's 
motion  for  nonsuit. 

"(2)  To  referee's  denial  of  defendant's  mo- 
tion to  vacate  the  attachment 

'*(8)  To  referee's  denial  of  defendant's  mo- 
tion at  the  dose  of  all  evidence  for  nonsuit 

"(4)  To  referee's  denial  of  defendant's  mo- 
tion at  the  doae  of  all  evidence  to  vacate  the 
attachment 

'^6)  To  the  refusal  of  the  presiding  judge  to 
sustain  the  defendant's  exceptions  to  the  ref- 
eree's findings  of  fact  and  condusions  of  law, 
aa  more  fully  set  out  in  the  record. 

**{Q)  To  the  refusal  of  the  Jpresidlng  judge  to 
allow  defendant's  motion  of  nonsuit  and  to  va- 
cate the  attachment  made  before  the  referee, 
as  above  stated  and  renewed  before  the  presid- 
ing judge  at  the  hearing  before  him  on  excep- 
tions to  referee's  report 

"(7)  To  the  judgment  aa  signed,  as  appeara 
ol  record." 

Q.  K.  Kimocks,  of  Fayetteville,  B.  & 
Smith,  of  Raeford,  and  Murray  Allen,  of  Ra- 
leigh, for  appellant 

Grady  &  Graham,  of  Clinton,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  aa 
above).  [1]  It  is  useless  to  consider  the  ex- 
ceptions filed  to  the  referee^s  report  as  to 
the  facts  further  than  to  aay  that  the  judge 
afterwards  reviewed  the  evidence  and  find- 
ings of  fAct  by  the  ref^^e,  and  approved 
and  confirmed  the  same  adopting  them  as  his 
own.  We  have  repeatedly  held  that  where 
this  is  the  case,  we  will  not  review  the 
Judge's  final  dedston  In  this  r^gQed,  where 
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there  is  evidence  to  support  the  findings. 
Dorsey  v.  Mining  Co.,  177  N.  C.  60,  62.  97 
S.  B.  746;  MaxweU  v.  Bank,  175  N.  O.  180, 
95  S.  B.  147;  Southern  Spruce  Co.  v.  Hayes, 
169  N.  O.  254,  85  S.  B.  382,  whore  this  court 
held: 


4< 


'As  said  in  another  case,  McCuIlerB  v. 
Cheatham,  163  N,  C.  63:  *The  misfortune  of 
the  defendants  (the  plaintiff  in  the  case  at  har) 
in  this  case  is  that  the  referee  has  found  all 
the  essential  facts  against  them,  and  when 
these  findings  were  reviewed  and  approved  by 
the  judge,  upon  consideration  of  the  report  and 
exceptions,  Uiere  being  evidence  to  warrant 
them,  we  are  precluded  from  changing  the  re- 
port in  this  respect,  but  must  decide  the  case 
upon  the  findings  of  fact  as  made  by  the  referee 
and  approved  by  the  court.  ♦  ♦  ♦  We  will 
not  review  the  referee's  findings  of  fact,  which 
are  settled,  upon  a  consideration  of  the  evi- 
dence, and  approved  by  the  judge,  when  excepr 
tions  are  filed  thereto,  if  there  is  some  evidence 
to  support  them.' " 


Turning  to  McCuUers  t.  Cheatham,  supra, 
we  find  that  the  fbllowing  cases  are  cited 
there:  Boyle  v.  Stalllngs,  140  N.  O.  524,  58 
S.  E.  346;  Harris  v.  Smith,  144  N.  O.  439, 
57  S.  B.  122,  and  cases  dted;  Thornton  v. 
McNeely,  144  N.  O.  622,  57  S.  E.  400; 
Fresy  v.  Lumber  Co.,  144  N.  0.  759,  57  S.  B. 
464;   Thompson  v.  Smith,  160  N.  O.  256,  75 

S.  E.  lOiO. 

There  was  some  evidence  in  tills  case  to 
support  the  rulings  of  the  referee  and  judge 
as  to  the  facts. 

Now  as  to  the  exceptions  taken  to  the  ref- 
eree's conclusions  of  law:  One  ground  of 
these  exceptions  is  that  they  are  not  correct 
conclusions  based  upon  the  evidence.  The 
conclusions  of  law  are  not  based  upon  the 
evidence,  but  upon  the  facts  found  by  the 
referee;  and  the  other  ground,  that  the  con- 
clusions of  law  were  based  upon  an  erro- 
neous finding  of  fact,  is  but  saying  that  the 
facts  were  erroneously  found  by  the  ref- 
eree and  judge,  which  we  have  shown  is  a 
matter  not  reviewable  in  this  court. 

When  the  assignments  of  error  are  con- 
sidered, they  really  present  but  two  ques- 
tions: First  Was  it  error  in  the  court  to 
refuse  the  motion  to  nonsuit?  Second. 
Should  the  referee  and  judge  have  vacated 
the  attachment?  There  may  be  a  third  ques- 
tion, which  we  also  will  consider,  though  it 
Is  not  definitely  and  sufficiently  raised  by  the 
defendant  in  his  exceptions  and  •  assign- 
ments of  error,  and  that  is:  Could  the  plain- 
tiff sue  the  defendant,  the  latter  being  his 
partner,  as  defendant  alleges,  and,  we  think, 
erroneously. 

1.  The  court  did  not  err  in  refusing  a 
nonsuit  This  really  involves  the  two  ques- 
tions as  to  the  right  of  plaintiff  to  sue  the 
defendant  and  the  attachment 

[2]  It  is  contended  that  the  plaintiff 
could  not  sue  the  defendant,  because  they 
were  partners,  and  one  can  sue  the  other 


only  for  a  settiement  of  the  partnership 
affairs.  But  this,  if  correct  g^ieraUy,  is  not 
so  with  reference  to  the  particular  facts  of 
this  case.  Here  the  plaintiff  alleges  fais 
right  to  recover  damages  because  he  had,  up- 
on defendant's  request,  furnished  to  him 
"goods,  waxes,  and  merchandise  and  feed 
supplies  in  order  that  McBryde  could  carry 
on  the  business  in  which  he  was  then  engag- 
ed, it  being  the  operation  of  a  liunber  and 
mill  plant"  This  Is  in  no  way  connected 
with  any  partnership  affair,  but  entirely 
s^mrate  therefrom,  if  any  partnership  ex- 
isted, and  altogether  independent  thereof. 
The  following  is  settied,  according  to  George 
on  Partnership,  p.  814  (131): 

''A  partner  may  maintain  an  action  at  law 
against  his  copartner  upon  a  claim  due  to  the 
one  from  the  other  as  individuals.  The  follow- 
ing classes  of  cases  fall  within  the  above  rule: 

"(a)  Claims  not  connected  with  the  partner- 
ship. 

''(b)  Claims  for  an  agreed  final  balance. 

"(c)  Claims  upon  express  personal  contracts 
between  partners." 


And  Ruling  Case  Law»  voL  20,  p.  926, 
says: 

"The  general  rule  prohibiting  the  bringing  of 
suits  by  one  partner  against  another  until  a 
balance  is  struck  does  not  apply  to  all  possible 
cases  which  might  appear  to  be  within  its  scope. 
The  limitation  may  be  removed  by  statute  or 
agreement  between  the  parties.  Thus  one 
partner  may  sue  another  at  law  on  a  promis- 
sory note  executed  by  the  partnership  to  him, 
where  there  is  a  statute  providing  that  all 
contracts  which  by  the  common  law  are  joint 
shall  be  construed  as  joint  and  several,  and 
that  in  all  cases  of  joint  obligations  of  copart- 
ners and  others  suits  may  be  prosecuted  against 
any  one  or  more  of  them  who  are  hable." 

The  general  rule,  therefore,  even  as  be- 
tween partners  is  not  inexorable,  but  has 
its  exceptions.  The  case  of  Owen  v.  Mer- 
oney,  136  N.  0.  475,  48  S.  E.  821,  103  Aul 
St  Rep.  952  (ophiion  by  the  Chief  Justice), 
as  reported  in  1  Ann.  Cas.  p.  834,  is  an  ap- 
posite one.  The  substance  of  it  as  stated 
in  the  headnote  to  1  Ann.  (Das.,  supra,  is  as 
follows: 

*'An  action  may  be  maintained  by  one  part- 
ner against  another  to  recover  damages  for  the 
failure  of  the  latter  to  comply  with  an  agree- 
ment made  by  him  as  a  condition  precedent  to 
the  formation  of  the  partnership." 

There  is  a  valuable  note  to  that  case  at 
pages  835  and  836,  in  which,  among  other 
things,  it  is  said: 

''Thus  an  action  wUl  lie  for  a  breach  of  prom- 
ise to  furnish  money  or  property  for  carrying 
on  the  partnership.  A  partner  may  recover 
the  damages  suffered  by  him  personally,  unless 
ascertainment  of  such  damages  involves  an  ex- 
amination of  the  partnership  accounts,  when 
the  only  remedy  is  in  equity." 
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The  note  is  amply  supported  by  the  cita- 
tion of  relevant  authorities.  And  in  Newby 
▼.  HarreU,  09  N.  0. 149.  5  S.  B.  284.  6  Am.  St 
Rep.  503,  this  court  held: 

''While  the  ireneral  rule  is  one  partner  cannot 
maintain  an  action  against  Ms  copartner  to  re- 
cover money  which  might  have  been  taken  into 
account  of  the  partnership  ontil  after  a  settle- 
ment, he  may  sue  before  such  settlement  tb  re- 
cover for  the  wrongful  conyersion  or  destruc- 
tion of  the  joint  property  or  for  the  loss  or 
destruction  of  his  individual  property  used  in 
the  business,  resulting  from  the  negligent  use 
by  the  other  partner.' 


>ff 


If  the  plaintifP,  who  happens  to  be  a  part- 
ner, can  recover  on  a  promissory  note  given 
by  the  firm  to  him  individually,  or  for  dam- 
ages suffered  by  him,  in  the  same  way,  and 
resulting  from  a  breach  of  contract  or  a 
tort,  there  is  no  conceivable  reason  why  he 
cannot  recover  here  for  the  sale  of  goods, 
wares,  and  merchandise  sold  or  supplied  to 
defendant,  even  If  the  two  were  partners 
in  the  supply  business  (which  is  denied),  be- 
cause the  goods  were  furnished  to  defendant 
personally  for  the  express  purpose  of  en- 
abling him  to  supply  his  hands  who  were 
operating  his  mill  plant,  with  which  the 
plaintiff  had  no  connection  except  as  book- 
keeper. The  debt  due  the  plaintiff  was  in 
no  sense  an  item  in  any  partnership  account, 
and  the  case  in  no  view  falls  within  the  prin- 
ciple invoked  by  the  defendant 

[3]  Now  as  to  the  lien  of  plaintiff  under 
the  contract  with  the  defendant  set  forth 
in  the  case:    The  Judge  did  not  discharge 
the  attachment  on  the  merits,  but  he  was 
efvldently  proceeding  or  at  least  in  analogy 
to  the  proceeding,  for  a  discharge,  as  au- 
thorized by  the  statute  (Peirs  Revisal,  vol.  1, 
§S  774  hnd  77{^,  and  the  bond  required  by 
the  Judge  and  given  by  the  defendant  in 
place  of  the  400,000  feet  of  lumber  was  so 
conditioned  as  to  reqidre  the  defendant  "to 
pay  any  such  Judgment  in  the  action  as 
plaintiff  may  recover  against  him  therein,** 
in  addition  to  the  bond  being  held  to  se- 
cure any  lien  which  plaintiff  had  on  the  lum- 
ber, for  which  the  bond  was  a  substitute; 
the  object  of  aU  this  being  to  release  the 
proper^  attached  so  that  defendant  or  the 
receiver  could  use  it  in  the  prosecution  of 
the  business.    It  would  be  a  clear  perversion 
of  the  true  intent  and  puri>ose  for  which 
the  bond  was  allowed  to  be  filed  as  an  ac- 
commodation to  the  defendant  so  that  he 
might  use  the  property  attached  or  the  lum- 
ber held  in  lieu  of  it,  if  we  should  hold  other- 
wise.   We  must  decide  according  to  the  let- 
ter and  spirit  of  the  transaction,  and  not  let 
the  defendant  take  advantage  of  his  own 
repudiation  of  his  agreement,  upon  the  faith 
of  which  he  or  the  receiver  secured  the  r^ 
lease  of  the  attached  property  and  after- 
wards of  the  lumber,  so  that  the  work  of  the 
mill  might  proceed. 


The  referee,  in  his  admirable  report  upon 
the  facts  and  the  law,  has  found  as  a  fact 
that  the  defendant,  being  involved  in  serious 
financial  dilficulties,  and  being  much  em- 
barrassed, there  being  many  recorded  judg- 
ments against  him,  and  while  he  was  in 
fear  of  executions  being  issued  against  his 
proi)erty,  was  shipping  lumber  from  Gar- 
land, N.  O.,  to  points  outside  the  state  as 
rapidly  as  possible,  which  had  the  effect  of 
hindering,  delaying,  and  defrauding  his  cred- 
itors, and  such  was  his  intention.  The  de- 
fendant does  not  say  in  his  exceptions  that 
there  was  no  evidence  of  those  facts,  but 
that  they  were  found  by  the  referee  contrary 
to  the  evideoce.  We  have  already  discuss- 
ed the  character  of  such  an  exception  where 
the  referee's  findings  have  been  consddered 
and  approved  by  the  Judge  on  exceptions 
filed  to  the  referee's  report.  However,  there 
was  some  evidence  to  support  the  findings. 

[4]  Attention  is  called  by  the  appellee  to 
the  fact  that  there  was  no  exception  taken 
to  the  orders  of  the  court  as  to  the  lumber 
or  the  bond  of  $5,000,  and  also  to  the  special 
condition  of  the  bond  requiring  any  Judg- 
ment recovered  to  be  paid.  The  attachment 
being  regular  and  valid,  and  intended  to 
bring  the  defendant  before  the  court  to  an- 
swer in  the  cause,  and  the  defendant  hav- 
ing answered,  and  the  receiver  intervened 
for  the  purpose  of  discharging  the  attach- 
ment, for  the  special  purpose  Just  mentioned 
and  substituting  security  therefor,  first  in 
the  form  of  lumber,  and,  second,  by  bond  in 
lieu  thereof,  it  is  apparent  that  it  is  too  late 
now  to  daim  that  the  same  security,  in  the 
form  of  a  lien  on  the  lumber,  was  not  trans- 
ferred to  the  bond  when  it  was  given  in 
place  of  that  lien,  and  further  that  defend- 
ant has  waived  any  defect  in  the  attach- 
ment (if  there  was  any,  and  we  concur  with 
the  referee  that  there  was  not)  by  appearing 
and  pleading  to  the  merits,  and  further  that 
the  court  did  not  vacate  the  attachment  be- 
cause of  any  defect  therein,  or  because  of 
insufUcient  grounds  for  issuing  It  but  simply 
at  the  request  of  defendant  and  the  receiver 
that  it  be  done,  so  that  the  prosecution  of 
the  mill  business,  then  in  the  hands  of  the 
receiver,  would  not  longer  be  interrupted. 
It  was  held  in  Rocky  Mount  Mills  v.  Rail- 
roads, 119  N.  G.  G93,  25  S.  E.  854,  56  Am.  St 
Rep.  682,  affirming  order  of  Hoke,  J.,  refus- 
ing to  vacate  an  attachment,  that — 

"Where  a  defendant,  brought  Into  court  on 
attachment  process,  subsequently  entered  a 
general  appearance  and  filed  an  answer  to  the 
merits,  a  motion  to  dismiss  the  attachment 
on  the  ground  that  it  would  not  lie  under  the 
statute  was  properly  refused  as  Immaterial." 

In  Symons  v.  Northern,  49  N.  0.  241, 
Judge  Battle  said: 

"A  defendant  may  come  into  court  without 
process,  and  confess  a  judgment  (Farley  v.  Lea, 
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4  Dev.  &  Bat  B«p.  169  [20  N.  0.  307]),  and  pany.    Writ  refused,  and  petitioner  excited 

we  cannot  perceiye  any  reason  why  ho  may  and  appealed.    Affirmed, 
not  come  in,  in  the  same  way,  and  accept  the 

plaintiff's  declaration  and  plead  to  it.  If  this  The  writ  of  mandamns  was  asked  to  re- 
be  so,  why  may  he  not  appear  and  plead  upon  quire  the  defendant  to  transfer  and  issoe  to 
the  defeetlTe  process?     The  mam  object  of  the  plalntUT  certain  certificates  ot  its  corpo- 

the  lea^g  process  is  to  »>^.^«/«'f "^«f5,^:  rate  stock.  The  facts  are  fully  set  out  in  the 
to  court,  and,  if  he  does  not  choose  to  object  m  I  4„^,.^^_.  _-  ^^  T  *L. 

limine  to  the  manner  in  which  he  has  been  '  J«^8m«it  of  the  superior  court: 

brought  in,  it  would  be  wrong  to  allow  him  to  ,  ««rhi,  cause  was  regularly  insUtuted  in  the 
do  80  after  he  has,  by  his  acts,  admitted  himself  |  superior  court  of  Durham  county  by  issuance 
to  be  there,  ready  to  defend  himseU  agafaist    ^f  summons  on  the  26th  day  of  May,  1920. 


the  plaintUTs  action." 


complaint  and  answer  were  duly  filed,  and  it 


See  Toms  V.  Warson.  66  N.  O.  417.   And  in  J^  ff'^TH'^  ^a^J^^!'?'''^^.''''^'"^^'''^^ 

w^  xvi^  ▼.  iw  oj^iifuu,  w  x^.  v/.  »i.i.    ^^1*  Mu  fi^^  ^g  ^^^^  ^^^  ^^^j.  JQjjgnjgnt  in  accordance 

Price  ▼.  Sharp,  24  N.  O.  417,  It  was  held  with  such  finding  of  facU,  and  after  hearmg 
that-^ 


"In  an  attachment  the  defendant,  by  accept- 
ing a  declaration  and  pleading  to  [the  merits], 
waives  all  objection  to  defects  in  the  process/' 


the  pleadings  and  the  testimony  offered  at  the 
trial  the  court  finds  the  following  facts: 

"(1)  This  is  a  proceeding  hy  mandamus  to 
compel  the  defendant  to  tnuisfer  to  the  plain- 
tiff 116   shares  of  common  capital  stock  of 
It  periiaps  may  be  useless  to  state  that    the  defendant. 


a  lien  is  acquired  by  the  levy  of  an  attach- 
ment (McMillan  v.  Parsons,  52  N.  C.  163),  as 
such  a  proi>osition  will  hardly  be  gainsaid. 
Ck>nsol.  Statutes,  |  807.  The  lien  of  the  orig- 
inal levy  created  by  the  statute  was  not  de- 
stroyed or  vacated,  but  is  now  represented 
by  the  bond  of  the  defendants,  a  new  form 
of  security,  to  be  sure,  but  only  as  a  sub- 


stitute for  title  old,  upon  whioh  the  plaintiff  :  chise;   that  on  the 


'*(2)  That  prior  to  the  year  1906  the  citisens 
of  the  city  of  Stetesville  and  county  of  Iredell 
N.  C.  enjoyed  the  Benefit  of  a  locally  owned 
independent  telephone  system;  that  the  BeD 
Telephone  Company  had  repeatedly  made  appli- 
cation to  the  board  of  aldermen  of  said  city  for 
a  franchise  to  establish  its  system  in  said 
community,  and  the  said  board  of  aldermen  had 
from  time  to  time  refused  to  grant  said  fran- 


is  entitled  to  Judgment  for  the  satisfaction 
of  his  debt  The  report  of  referee  Herring 
was  properly  approved  and  confirmed  by 
the  court  in  Its  Judgment,  which  will  not  be 
disturbed. 

Having  taken  this  view,  it  is  unnecessary 
to  discuss  the  question  as  to  the  alleged  la- 
borers' and  medianics'  lien  arising  from 
possession  of  the  metal  5***fK*kf, 

We  find  no  error. 

Affirmed. 


(182  N.  C.  908) 

WRIGHT  V.  IREDELL  TELEPHONE  CO. 

(No.  330.) 

(Supreme  Court  of  North  Carolina.    Nov.  2, 

1921.) 


Corporations  ^=>l  13— Charter  and  stock  oertHI- 
oate  provision  against  transfer  without  ap- 
proval of  directors  held  valid. 

There  being  no  statute  to  the  contrary  and 
the  Secretary  of  State  being  authorized  to 
grant  corporate  charters  by  virtue  of  Const, 
art.  8,  I  1,  a  provision  in  a  charter  granted  to 
a  telephone  company  that  shares  of  the  stock 
therein  should  not  be  transferred  or  sold  until 
reported  to  and  approved  by  the  directors  was 
valid,  and  a  purchaser  was  not  entitled  to  en- 
force a  transfer  over  the  action  by  the  direc- 
tors in  good  faitli. 

Appeal    from    Superior    Court,    Durham 
County;  Horton,  Judge. 

Petition  by  R.  H.  Wright  for  writ  of  man- 
damus against  the  Iredell  Telephone  Corn- 


day  of 


1906, 


the  Bell  Telephone  Company,  without  notice 
to  the  board  of  aldermen  or  to  the  citisens  of 
Statesville,  bought  out  the  independent  system, 
and  undertook  to  control  and  monopolize  the 
telephone  business  in  Statesville,  and  thereafter 
charged  rates  greatly  in  excess  of  the  rates 
formerly  charged  by  the  independent  company 
for  said  service. 

"(8)  That  after  the  purchase  of  the  local  sys- 
tem by  the  Bell  Telephone  Company,  the  dti- 
sens  of  said  community,  in  order  to  free  them- 
selves from  what  they  believed  to  be  a  monop- 
oly, and  for  the  purpose  of  establishing  and 
maintaining  a  local  independent  telephone  sys- 
tem, organized  the  Iredell  Telephone  Company, 
the  defendant  in  this  case,  and  thereupon  pro- 
cured a  certificate  of  incorporation  under  the 
general  laws  of  the  state  on  August  22,  1906. 
said  certificate  of  incorporation  containing  the 
provisions  hereinafter  set  out:  That  said  cer- 
tificate of  incorporation  was  approved  by  the 
stockholders  of  the  defendant,  and  was  imme- 
diately recorded  in  the  office  of  the  derk  ol 
the  superior  court  of  Iredell  county,  and  undei 
and  by  virtue  of  said  certificate  of  incorporatioii 
the  defendant  since  said  time  has  and  is  now 
engaged  in  the  telephone  business  in  the  dty  of 
Statesville,  N.  C,  under  its  said  certificate 
of  incorporation.  That  the  certificate  of  in- 
corporation of  the  defendant,  among  other 
things,  specifies  the  objects  of  the  corporation 
as  follows:  'To  build,  operate,  maintain  and 
own  an  independent  telephone  business  in  the 
dty  of  Statesville,  N.  C,  and  generally  to  carry 
on  an  independent  telephone  system  in  aaid 
dty  and  elsewhere.* 

"(4)  That  at  the  time  of  organizing  said 
corporation  the  stockholders,  realizing  that 
unless  the  sale  and  transfer  of  its  capital  stock 
was  safeguarded  that  there  would  be  a  possi- 
bility of  a  majority  of  the  stock  of  the  corpora- 
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tion  being  bought  op  by  persons  not  in  har- 
mony with  the  independent  telephone  business, 
and  that  the  control  of  the  corporation  would 
pass  directly  or  indirectly  into  the  hands  of 
unfriendly  and  antagonistic  interests,  and  that 
thereupon  the  stockholders,  in  order  to  safe- 
guard their  investment  and  to  prevent  the  said 
corporation  falling  into  the  hands  of  persons 
or  corporations  antagonistic  to  the  objects  and 
purposes  of  an  independent  telephone  company, 
procured  the  Secretary  of  State  to  grant  the 
defendant  a  certificate  of  incorporation  or  char- 
ter, containing  the  following  limitations  upon 
the  sale  and  transfer  of  its  stock,  to  wit: 

"'Section  Meventh.  Shares  of  stock  in  this 
corporation  shall  not  be  transferred  or  sold 
until  said  sale  or  transfer  shall  have  been  re- 
ported to  the  directors  and  approved  by  them.' 

"(5)  That  to  further  safeguard  the  sale  of  itg 
stock,  as  well  as  to  give  notice  to  parties  who 
might  attempt  to  purchase  the  same  of  the 
limitations  contained  in  the  charter  and  the 
terms  upon  which  said  stock  was  issued,  ac- 
cepted, and  held  by  the  stockholders,  the  de- 
fendant caused  its  certificate  of  stock  to  be 
written  in  the  following  words  and  figures, 
to  wit: 

** 'Certificate  of  Common  Stock. 

'"Incorporated  under  the  laws  of  the  State  of 

North  Carolina. 


•••No. 


Shares, 


**  'Iredell  Telephone  Company,  Statesville,  N.  C. 

'•This  certifies  that  is  the  owner  of 

shares  of  twenty-five  dollars  each  of  the 


capital  stock  of  Iredell  Telephone  Company, 
which  cannot  be  sold  or  transferred  until  re- 
ported to,  and  approved  by,  the  board  of  di- 
rectors^  and  then  transferable  only  on  the 
books  of  the  corporation  by  the  holder  there- 
of in  person  or  by  attorney,  upon  surrender  of 
this  certificate  properly  indorsed. 

"  In  witness  whereof,  the  said  corporation 
has  caused  this  certificate  to  be  signed  by  its 
duly  authorized  officer  and  to  be  sealed  with  the 
seal  of  the  corporation  at  Statesville,  N.  C. 

"  This  the day  of ,  A.  D.  190—. 

■,  Pres. 
,  Sec'y  &  Treas.' 
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"(6)  That  the  stock  desired  by  the  plaintifl! 
to  be  transferred  to  him  on  the  books  of  the 
eorporation  in  this  action  is  In  the  identical 
language  above  set  out. 

"(7)  That  none  of  the  owners  of  the  ttocY. 
now  held  by  the  plaintiff  have  complied  with 
the  provisions  of  defendant's  charter  governing 
sales  and  transfers  of  its  stock,  and  have  never 
complied  with  the  provisions  and  limitations 
set  out  in  the  certificates  of  stock,  and  that 
none  of  said  owners  ever  applied  to  the  direc- 
tors of  the  defendant  for  approval  of  said  sale 
to  the  plaintiff  or  the  transfer  of  any  of  said 
Btock  to  the  plaintiff. 

*'(8)  That  the  plaintiff  has  no  financial  inter- 
est in  the  Southern  Bell  Telephone  Company, 
but  that  plaintiff,  a  Mr,  Martin,  and  two  neph- 
ews of  the  plaintiff  own  the  Interstate  Tele- 
phone &  Telegraph  Company,  of  Durham,  N. 
O.;  that  at  the  time  the  plaintiff  undertook  to 
acquire  shares  of  stock  in  the  Iredell  Telephone 
Oompany,  there  was  an  agreement  or  under- 
standing between  the  Interstate  Telephone  & 
telegraph  Company  of  Durham  and  the  South- 


em  Ben  Telephone  Company,  and  the  American 
Bell  Telephone  Company  could  use  the  office  of 
the  Interstate  Telephone  St  Telegraph  Company 
of  Durham,  N.  C,  for  long  distance,  the  Inter- 
state Telephone  &  Telegraph  Company  of  Dur- 
ham, N.  C,  receiving  a  commission  on  all  out- 
going long  distance  messages.  The  Interstate 
Telephone  &  Telegraph  Company  of  Durham 
had  under  such  agreement  no  right  to  build 
long  distance  lines  to  points  where  the  Bell  Tel- 
ephone had  long  distance  lines.  The  Interstate 
Telephone  &  Telegraph  Company  was  doing 
the  local  business  in  Durham,  and  the  Southern 
Bell  and  American  Bell  were  doing  the  long 
distance  business.  The  Southern  Bell  and  the 
American  Bell  had  no  local  line  in  Durham; 
that  the  plaintiff  knew  there  was  competition 
between  the  Southern  Bell  Telephone  Company 
and  the  Iredell  Telephone  Company,  at  States- 
ville, and  the  plaintiff  and  his  associates  bought 
out  the  Ben  Company  at  Statesvnie,  and  that 
the  IredeU  Telephone  Company  has  never  paid 
any  dividends  on  its  stock,  and  that  the  plain- 
tiff had  no  knowledge  of  what  rates  were  charge 
ed  by  the  Southern  BeU  Telephone  Company  in 
Statesville,  or  anything  about  the  controversy 
between  the  IredeU  Telephone  Company  and 
the  Southern  BeU  Telephone  Company  in 
Statesville,  N.  C,  other  than  that  there  was 
competition  between  them. 

"(9)  That  the  plaintiff  Is  in  the  possession 
of  more  than  116  shares  of  the  capital  stock 
of  the  defendant,  he  having  attempted  to  pur- 
chase said  shares  of  stock,  and  has  paid  a 
valuable  consideration  therefor,  and  never  pur- 
chased any  stock  in  the  Southern  BeU  Tele- 
phone Company.  That  the  plaintiff  has  never 
been  able  to  get  the  shares  of  stock  in  the 
defendant  transferred  to  him  on  the  books  of 
the  company,  and  has  x^ever  been  permitted  to 
vote  in  any  of  the  meetings  of  the  stockholders 
of  the  defendant 

^(10)  That  on   the  ?  day   of   August, 

1917,  the  plaintiff  appUed  to  the  defendant's  di- 
rectors to  have  the  stock  held  by  him  trans- 
ferred; that  thereupon,  in  pursuance  of  power 
contained  in  the  certificate  of  incorporation  and 
also  written  in  the  face  of  each  share  of  stock 
issued  by  the  defendants,  the  said  directors 
met,  and,  after  carefuUy  considering  the  matter, 
acting  in  good  faith,  declined  to  approve  the 
transfer  of  said  stock  to  the  plaintiff,  and  de- 
cUned  to  approve  the  sale  or  trapsfer  of  said 
stock  to  the  plaintiff.  The  action  of  the  board 
of  directors  was  put  in  writing,  and  was  duly 
communicated  to  the  plaintiff.  The  answer  of 
the  board  of  directors  was  as  follows,  to  ^t: 

"  *This  board,  after  duly  considering  the  mat- 
ter, disapproved  the  sale  of  said  stock  to  Mr. 
Wright,  but  approved  of  the  sale  of  stock  by 
said  stockholders  at  the  price  offered  to  the 
agents  of  Mr.  Wright,  and  have  secured  pur- 
chasers therefor  who  are  local  citizens  and 
stockholders  of  the  Iredell  Company,  and  in 
sympathy  with  the  independent  telephone  busi- 
ness, and  engaged  in  building  \ip  the  Iredell 
Telephone  Company  as  an  independent  tele- 
phone company,  and  are  ready,  upon  delivery 
of  said  stock  properly  indorsed,  to  pay  therefor 
in  cash.' 

"On  the  foregoing  finding  of  facts  the  court 
is  of  the  opinion  that  the  plaintiff  is  not  enti- 
tled to  the  reUef  prayed,  and  it  is  ordered  and 
adjudged  by  the  court  that  the  writ  of  man- 
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damus  be,  and  the  same  is  hereby,  denied,  and 
the  plaintiff  taxed  with  the  costs. 

'*J.  Uoyd  HortoQ,  Judge,"  etc 

From  the  foregoing  judgment,  the  plain- 
tiff excepted  and  appealed. 

W.  D.  Turner,  of  Statesville,  and  Puller, 
Reade  ft  Fuller,  of  Durham,  for  appellant. 

Bryant,  Brogden  ft  Bryant,  of  Durham, 
and  H.  P.  Grier,  of  Statesville,  for  appellee. 

STAGY,  J.  It  appears  from  the  facts 
found  by  his  honor  and  embodied  in  the 
Judgment  of  the  superior  court  that,  prior 
to  the  year  1906,  the  people  of  Statesville 
and  Iredell  county  enjoyed  the  benefits  of  a 
locally  owned  Independent  telephone  system. 
The  Southern  Bell  Telephone  Company  had 
repeatedly  made  application  to  the  board  of 
aldermen  of  the  city  of  Statesville  for  a  fran- 
chise to  establish  its  system  in  said  communi- 
ty, but  this  request  had  been  consistently  de- 
nied. Whereupon,  in  1906,  the  Southern  Bell 
Telephone  Company,  without  notice  to  the 
board  of  aldermen  or  the  citizens  of  States- 
ville, bought  out  the  independent  system,  and 
undertook  to  control  and  to  monopolize  the 
telephone  business  at  rates  greatly  in  excess 
of  those  formerly  charged  in  said  locality.  In 
order  to  rid  the  community  of  this  situation, 
and  for  the  purpose  of  establishing  and 
maintaining  a  local  Indepepdent  telephone 
system,  the  Iredell  Telephone  Company,  de- 
fendant herein,  was  organized  by  a  number 
of  interested  citizens  who  lived  in  the  city 
of  Statesville.  For  reasons  which  seemed 
compelling  to  the  incorporators,  and  which 
ithey  deemed  necessary  to  safeguard  the  in- 
terests of  stockholders  in  the  defendant 
•company,  there  was  embraced  in  the  certifi- 
cate of  incorporation  the  following  limita- 
tion on  the  sale  and  transfer  of  stock : 

^Shares  of  stock  in  this  corporation  shall  not 
be  transferred  or  sold  until  said  sale  or  trans- 
fer shall  have  been  reported  to  the  directors 
and  approved  by  them." 


The  charter  was  duly  approved  and  issued 
by  the  Secretary  of  State,  accepted  by  the 
corporators,  and  the  certificates  of  stock,  is- 
sued to  each  stockholder,  contained  a  state- 
ment on  the  face  of  said  stock  that  it  could 
not  "be  sold  or  transferred  until  reported  to, 
and  approved  by,  the  board  of  directors,  and 
then  only  transferable  on  the  books  of  the 
corporation  by  the  holder  thereof  in  person 
or  by  attorney,"  etc 

The  plaintiff,  a  resident  of  Durham,  has 
in  his  possession  116  shares  of  stock  of  the 
defendant  corporation  which  in  August,  1917, 
he  demanded  that  the  directors  transfer  to 
him.  The  directors  met,  and,  after  care- 
fully considering  plaintiff's  demand,  and  act- 
ing in  good  faith,  declined  to  approve  the 
sale  and  transfer  of  said  stock,  and  made 
the  following  order  in  reference  thereto, 
which  was  oommunicated  to  the  plaintiff: 


'fThis  board,  after  duly  considering  the  mat- 
ter, disapproved  the  sale  of  said  stock  to  Mr. 
Wright,  \mt  approves  of  the  sale  of  said  stock 
by  said  stockholder,  at  the  price  offered  to 
the  agents  of  Mr.  Wright,  and  have  secured 
purchasers  therefor  who  are  local  citizens  and 
stockholders  of  the  Iredell  Telephone  Company 
and  in  sympathy  with  the  independent  business 
and  engaged  in  building  up  the  Iredell  Tele- 
phone Company  as  an  independent  telephone 
company,  and  are  ready,  upon  delivery  of  said 
stock,  properly  indorsed,  to  pay  therefor  in 
cash." 

The  plaintiff  contends  that  the  aforesaid 
restrictions  and  powers  granted  defendant 
in  its  charter,  and  set  out  in  its  certificates 
of  stodE,  are  against  public  policy,  and  there- 
fore void.  Gn  the  other  hand,  the  defend- 
ant contends  that  said  provisions  are  just, 
proper,  and  reasonable  limitations  on  the 
sale  and  transfer  of  its  stock,  and  that  the  ac^ 
tion  of  its  directors  in  refusing  to  transfer 
the  116  shares  to  the  plaintiff,  but  approving 
said  sales  at  the  price  offered  by  his  agents, 
and  securing  purchasers  therefor  who  were 
in  sympathy  with  the  objects  and  purposes 
of  the  defendant,  was  within  the  rights  grant- 
ed to  the  defendant,  and  did  not  and  does 
not  constitute  any  unreasonable  restraint  up- 
on the  power  of  alienation. 

We  have  found  no  statute  in  the  laws  of 
this  state  forbidding  restrictions  and  limi- 
tations in  the  sale  and  transfer  of  stock  in 
corporations.  And  it  would  seem  that  where 
the  Legislature,  in  the  exercise  of  its  con- 
stitutional grant,  or  reservation  (article  8, 
f  1,  Const.)  has  authorized  the  Secretary  of 
State  to  issue  certificates  of  incorporation 
and  approve  the  application  for  charters,  the 
provisions  of  such  charters,  not  inconsistent 
with  the  Legislative  policy  and  so  approved 
by  the  Secretary  of  State,  have,  at  least,  the 
foroe  and  effect  of  a  valid  agreement,  and 
binding  as  between  the  stockholders  who 
take  with  notice  of  such  provisions.  Demp- 
ster Blfg.  Co.  V.  iDowns,  126  Iowa,  8Q,  101 
N.  W.  735,  106  Am.  St.  Bep.  340,  3  Ann.  Gas. 
187,  and  note.  As  bearing  somewhat  upon 
this  point,  see,  also.  White  v.  Kincald,  149  N. 
G.  416,  63  S.  B.  109,  23  L.  B.  A.  (N.  S.)  1177, 
128  Am.  St.  Bep.  663. 

In  the  case  of  Longyear  v.  Hardman,  219 
Mass.  405,  106  N.  E.  1012,  Ann.  Gas.  1916D, 
1200,  Bugg,  G.  J.,  in  an  opinion  of  great 
force  and  clearness,  states  this  position  as 
follows: 

'The  absence  of  any  definite  limitation  upon 
the  power  of  the  incorporators  to  impose  re- 
strictions must  be  taken  to  be  a  legislative  de- 
termination that  considerable  latitude  was  in- 
tended. No  such  restrictions  can  be  declared 
to  be  unlawful  under  these  circumstances  un- 
less palpably  unreasonable.  A  corporation 
bears  some  resemblancei  to  a  partnership. 
Plainly  no  new  partner  can  be  introduced  into 
a  partnership  without  the  assent  of  all  the 
partners.  Said  Chief  Justice  Holmes  in  Bar- 
rett V.  King,  181  Mass.  476,  at  page  479,  when 
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discussing  a  somewhat  similar  proposition: 
'Stock  in  a  corporation  is  not  merely  property. 
It  also  creates  a  personal  relation  analogous 
otherwise  than  technically  to  a  partnership. 
*  •  *  There  seems  to  be  no  greater  objec- 
tion to  retaining  the  right  of  choosing  one's  as- 
sodates  in  a  corporation  than  in  a  firm.'  The 
motives  for  the  retention  of  such  right  in  a 
small  business  corporation,  where  substantial 
changes  in  ownership  of  stock  well  might  be  ac- 
companied by  a  change  of  managing  officers, 
are  obvious.  Subscriptions  of  stock  sufficient 
to  organize  the  corporation  with  adequate  cap- 
ital might  be  difficult  to  obtain  unless  perma- 
nency of  management  were  secured  in  some 
way  against  possible  changes  arising  from  mu- 
tations in  the  ownership  of  a  bare  majority  of 
the  stoclc  Elements  of  importance  both  to  the 
subscribers  of  capital  stock  and  to  the  execu- 
tive officers  might  render  some  such  restric- 
tion a  valuable  security  to  the  investment  of 
money  and  to  the  personal  devotion  of  individu- 
als in  building  up  the  business.  The  character- 
istics of  associated  stockholders  may  be  impor- 
tant. Harmony  of  purpose  and  of  business 
methods  and  ideals  among  stockholders  may  be 
a  significant  element  in  success.  The  insertion 
of  the  restriction  upon  the  right  of  transfer  of 
the  shares  of  stock  in  the  agreement  of  asso- 
ciation, the  initial  act  in  the  organization  of 
the  company  upon  which  depends  all  that 
comes  after;  is  a  limitation  upon  the  corpora- 
tion. It  becomes  a  part  of  its  being,  and  enters 
into  each  share  of  stock  as  a  part  of  its  es- 
sence. The  corporation  comes  into  existence 
with  this  inherent  qualifyhig  restraint.  It  is 
agreed  to  by  all  the  original  incorporators  who 
in  respect  of  determining  the  nature  of  the 
corporation  speak  for  future  stockholders.  It 
must  be  approved  by  the  commissioner  of 
corporations  as  representative  of  the  common- 
wealth before  the  charter  can  issue.  A  copy 
of  it  is  a  public  record  in  the  office  of  the 
secretary  of  the  commonwealth,  where  it  may 
be  read  by  aH  who  contemplate  becoming 
stockholders.  •  •  *  The  owners  of  stock  in 
a  corporation  thus  organized  cannot  complain 
of  such  a  congenital  characteristic.  Each 
stockholder  takes  his  stock  subject  to  this  re- 
straining condition.  •  •  •  That  there  is 
nothing  inherently  unconscionable  in  such  a  lim- 
itation upon  the  right  of  transfer  is  manifest 
from  the  very  broad  power  exercised  by  organ- 
isers of  companies  under  the  English  acts  and 
in  some  of  our  states." 

Mr.  Thompson,  in  his  work  on  Ck)rpora- 
tions  (2d  Ed.)  vol.  4,  |  4185,  states  the  gen- 
eral law  as  follows: 

"The  rule  is  well  settied  that  a  provision  in 
the  charter  or  articles  of  incorporation  that  no 
stockholder  shall  sell  and  transfer  his  stock 
either  without  the  consent  of  all  other  stock- 
holders or  that  he  will  first  offer  it  to  the 
atockholders  or  to  the  corporation  before  s^- 
ing  to  other  persons  is  binding  on  persons  who 
become  owners  of  stock.  These  provisions, 
^which  really  amount  to  agreements  between 
Btocldiolders  themselves,  are  not  invalid  as 
SLgtanat  public  policy,  nor  do  they  amount  to 
an  improper  restraint  of  the  power  of  aliena- 
tion. There  seems  to  be  no  objection  to  a 
corporation  reserving  to  existing  members  the 


right  to  choose  their  associates.  Such  a  pro- 
vision justifies  the  refusal  of  the  corporation 
to  transfer  the  stock." 

And  this  is  supported  by  a  number  of  au- 
thorities cited  in  the  text.  See,  also,  the  fol- 
lowing section  4136  and  onr  own  statutes  (O. 
S.  f  1114,  subsec.  7,  |  1128). 

Counsel  for  appellant  have  called  our  at- 
tention to  the  decisions  of  this,  court  render- 
ed In  Bridgers  v.  Bank,  152  N.  O.  293,  67  S. 
E.  770,  31  L.  R.  A.  (N.  S.)  1199,  and  Sheppard 
V.  Power  Co.,  150  N.  C.  776,  64  S.  E.  894,  as 
tending  to  establish  a  contrary  doctrine,  but 
we  do  not  think  these  cases  are  in  point 
The  questions  there  presented  dealt  with  the 
validity  of  voting  trust  agreements. 

Probably  it  should  also  be  observed  that 
we  are  not  now  considering  a  case  where  the 
restrictions  and  limitations  are  contained 
only  in  a  resolution  or  by-law  of  the  corpora- 
tion, and  not  in  the  provisions  of  its  charter. 
In  the  case  at  bar,  the  limitations  under  con- 
sideration are  contained  in  the  defendant'* 
charter,  and  they  are  also  set  out  in  its  stock 
certificates.  The  corporation  came  into  ex- 
istence with  this  inherent,  qualifying  re- 
straint as  one  of  the  rights  and  powers  which 
it  might  exercise.  It  was  agreed  to  by  all 
the  original  incorporators,  and  the  same  was 
approved  by  the  Secretary  of  State.  The 
board  of  directors  have  acted  in  good  faith, 
and  we  think  the  judgment  of  his  honor, 
holding  that  such  was  permissible  under  the 
defendanrs  right  of  organization,  must  be 
upheld,  in  the  absence  of  any  allegation  or 
proof  of  arbitrary,  oppressive,  or  unreason- 
able conduct. 

Affirmed. 


(182  N.  C.  80») 

STATE  V.  IMEARES.     (No.  273.) 

(Supreme  Court  of  North  Carolina.    Oct  19^ 

1921.) 

1.  Criminal  law  ^s:»822(6)— InstnicUon  as  to 
promise  of  marriage  not  erroneous  when  oon- 
sidered  as  a  whole. 

In  a  prosecution  for  seduction,  an  instruc- 
tion that  the  promise  of  marriage  must  be  ei- 
ther expressed  to  prosecutrix  or  implied  by  de- 
fendant's acts  and  his  relationship  to  her  held 
not  erroneous  when  considered  in  connection 
with  the  remainder  of  the  charge. 

2.  Sednotion  ^=»45— Evidence  supporting  find- 
ing of  seduotion  under  marriage  promise. 

In  a  prosecution  for  seduction,  evidence  held 
sufficient  to  support  a  finding  that  tile  seduction 
was  accomplished  by  promise  of  marriage. 


3.  Criminal   law   «s>ll7l(6)  —  Argnment   of 
prosecuting  attorney  lield  not  prejudicial. 

In  a  prosecution  for  seduction,  argumenta 
of  counsel  for  the  prosecution  relative  to  pro- 
tecting the  womanhood  of  the  county  against 
human  vultures  and  wolves  held  not  prejudicial. 


«s»Foi  otber  eases  see  urne  topic  and  KET-N UMBER  in  all  Key-Numbered  Digests  and  indexes 
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4.  Criminal  law  4s3>9l9(3)  —  Whea  naw  trial 
will  be  granted  because  ef  eonaaera  argaaieBt 
stated. 

It  ia  only  when  prosecuting  coonael  goes 
beyond  the  evidence  in  the  case  and  makes 
charges  against  defendant  which  are  not  a  rea- 
sonable and  Just  inference  from  the  evidence 
that  the  court  will  grant  a  new  trial  if  the 
trial  judge  does  not  stop  counsel  and  instruct 
the  jury  to  disregard  what  he  said. 

Walker  and  Stacy,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Brunswick 
Comity;   Kerr,  Judge. 

Thomas  K.  Meares  was  convicted  of  seduc- 
tion, and  he  appeala   No  error. 

John  D.  Bellamy  &  Sons,  of  Wilmington, 
and  C.  Ed  Taylor  and  Lorenzo  Medlin, 
both  of  Southport,  for  appellant. 

J.  S.  Neauming,  Atty.  Gen.,  and  Frank 
Nash,  Aast  Atty.  6en.,  for  the  State. 

CLARK,  C.  J.  This  appeal  presents,  we 
think,  but  two  exceptions  that  require  con- 
sideration. 

The  court,  after  instructing  the  Jury  fully 
and  correctly  as  to  the  nature  of  the  offense 
with  which  the  defendant  was  charged  and 
explaining  to  the  jury  the  bill  of  indictment 
and  instructing  them  as  to  the  contentions  of 
both  the  state  and  the  defendant,  and  that 
before  the  defendant  could  be  convicted  the 
state  must  prove  beyond  a  reasonable  doubt 
that  (1)  the  prosecuting  witness  was  seduced 
1)y  the  defendant,  and  (2)  that  at  the  time  of 
her  seduction  she  was  then  and  before  that 
tfane  had  been  an  innocent  and,  virtuous 
woman,  added  "that  the  state  must  also 
prove  beyond  a  reasonable  doubt  that  the 
seduction  by  the  defendant  was  under  a 
promise  of  marriage^  either  expressed  or 
implied  by  the  acts  and  conduct  of  the 
defendant,**  and  said  further,  "and  if  the 
state  had  failed  to  satisfy  the  jury  beyond  a 
reasonable  doubt  of  either  of  these  essential 
facts  then  the  Jury  should  acquit  the  defend- 
ant." 

The  court  also  told  the  Jury  that  they 
could  not  convict  the  defendant  upon  the 
unsupported  testimony  of  the  prosecutrix, 
and  further  charged  the  Jury : 

"And  so,  gentlemen  of  the  Jury,  are  yeu  sat- 
isfied from  the  evidence  that  the  defendant  se- 
duced the  prosecutrix,  and  at  the  time  she  was 
an  innocent  and  virtuous  woman,  and  that  the 
seduction  was  induced  by  a  promise  upon  the 
part  of  the  defendant  to  marry  her,  either  ex- 
pressed to  her  or  implied  by  hia  acts  and  his 
relationship  to  her?  These  facta,  gentlemen  of 
the  jury,  are  to  be  determined  by  you  from  the 
evidence,  and  if  you  are  so  satisfied  then  you 
should  find  him  guilty.  If  you  are  not  ao  aatis- 
(ied,  gentlemen  of  the  jary,  then  you  should  re- 
turn the  verdict  of  not  guilty.  If  the  prosecut- 
ing witness  willingly  surrendered  her  chastity, 
prompted  by  her  own  lustful  passion,  or  by  any 
other  motive  than  that  produced  by  a  promise 


of  marriage,  then  the  court  charges  yon  that 
the  defendant  would  not  be  guilty,  and  you 
should  acquit  him." 

The  court  further  charged  the  jury: 

"The  burden  of  proof  is  upon  the  state  of 
North  Carolina  to  satisfy  you  beyond  a  reason- 
able doubt  of  the  guilt  of  the  defendant,  and  it 
must  satisfy  you  of  the  criminal  act,  and  it 
must  satisfy  you  beyond  a  reasonable  doubt 
that  the  prosecuting  witness,  Etta  Beck,  was 
seduced  by  the  defendant,  that  at  the  time  of 
her  seduction  she  was  an  innocent  and  virtuous 
woman,  and  that  the  seduction  was  made  under 
a  promise  of  marriage,  and,  unleas  the  state  has 
so  satisfied  you,  you  should  return  a  verdict  of 
not  guilty.  If  the  atate  haa  ao  satisfied  yon 
beyond  a  reasonable  doubt  of  the  three  essen- 
tial elements  that  I  have  explained  to  yon  that 
conatitutea  the  crime,  then  you  ahould  retom  a 
verdict  of  guilty." 

[1]  The  Jury  found  that  there  was  no 
reasonable  doubt  that  the  defendant  was 
guilty.  The  charge  was  very  full  and  com- 
plete and  carefully  expressed.  The  defend- 
ant excepts  to  the  paragraphs  above  set  out  in 
quotation,  because  the  court  charged  that 
the  promise  must  be  either  "expressed  to  her 
or  implied  by  his  acts  and  his  relationship 
to  her."  But  it  will  be  seen  by  reading  all 
the  charge  bearing  upon  that  point  that  the 
court  throughout  instructed  the  Jury  that 
they  could  not  convict  unless  they  were  satis- 
fied beyond  a  doubt  of  the  three  essential 
matters^  (1)  that  the  defendant  seduced  Etta 
Beck,  (2)  that  she  was  and  had  been  an 
innocent  and  virtuous  woman,  and  that  (3) 
the  seduction  was  procured  uiMm  a  promise 
by  the  defendant  to  marry  her,  but  that, 
"if  the  prosecuting  witness  willingly  surren- 
dered her  chastity  prompted  by  her  own  lust- 
ful passion  or  for  any  other  motive  than  that 
produced  by  promise  of  marriage,  then  the 
court  charges  you  that  the  defendant  would 
not  be  guilty  and  you  should  acquit  hiuL" 

[2]  The  evidence  on  the  part  of  the  states 
if  believed  by  the  Jury,  was  amply  sufficient 
to  satisfy  them  beyond  a  reasonable  doubt 
that  the  seduction  was  procured  by  such 
promise  of  marriage.  The  prosecuting 
witness  testified  unequivocally  to  the  prom- 
ise of  marriage  and  that  it  was  the 
sole  inducement  which  procured  her  seduc- 
tion; that  he  had  been  going  with  her  since 
she  was  16  years  old  and  that  they  were 
engaged  then;  that  in  1918  he  Joined  the 
navy,  and  while  in  service  of  the  government 
she  received  letters  from  him  every  week; 
that  on  his  return  he  came  to  see  her  and 
renewed  his  promise  of  marriage^  and  that 
she  told  her  mother  that  they  were  engaged, 
and  her  mother  and  sister  both  testified  that 
the  defendant  told  them  that  he  was  engaged 
to  marry  the  prosecutrix.  The  court  proper- 
ly charged  that  they  could  not  convict  the 
defendant  unless  they  believed  the  corrobo- 
rating evidoice. 
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Th«  piosecnthig  wltnoM  also  testllled  fhat, 
when  she  dlsooYered  that  8h«»  was  to  become 
a  mother,  she  told  the  defendant,  who  said 
that  it  would  be  all  right;  that  he  would 
marry  her  the  next  week;  this  iHromise  he 
put  off  f^m  time  to  time,  and  finally  left  in 
October  and  went  to  MuUins,  8.  C,  but  wrote 
her  that  he  would  meet  her  in  the  city  of 
Wilmington  at  a  time  named,  but  did  not 
do  so;  that  while  there  he  wrote  and  asked 
her  to  destroy  all  his  letters  that  she  had 
recelYed  from  him.  It  was  also  in  evidence 
that  while  in  Mullins  he  wrote  to  a  witness 
In  Wilmington  telling  him  to  infwm  the 
prosecutrix  that  he  was  in  Qalveston,  Tex., 
and  not  to  let  her  know  where  he  was.  The 
evidence  was  very  full  and  complete,  and 
its  credibility  was  for  the  Jury. 

It  will  be  seen  that  the  court  instructed 
the  Jury  fully  and  completely  that  unless 
they  were  satisfied  beyond  a  reasonable  doubt 
that  the  sole  inducement  to  the  seduction  was 
the  promise  of  marriage  and  "induced  by  no 
other  motive^*  to  acquit  The  words  "promise 
expressed  or  implied  by  the  acts  and  conduct 
of  the  defaidant,"  which  is  the  sole  ground 
of  this  exoepUon,  would  be  harmless,  as  there 
was  evidence,  corroborated  by  the  mother 
and  sister,  of  the  promise  of  marriage,  but, 
if  it  were  otherwise,  the  language  of  the 
Judge,  taken  with  the  repeated  instruction 
chat  they  must  be  satisfied  beyond  a  reason- 
able doubt  that  the  seduction  was  procured 
"by  the  inducement  of  a  promise  of  marriage 
and  no  other  motive,"  could  have  no  other 
meaning  tlian  that  there  was  an  expressed 
promise  or  such  acts  and  conduct  on  the  part 
of  the  defendant  that  was  unequivocal  and 
would  satisfy  the  Jury  beyond  a  reasonable 
doubt  that  such  acts  and  conduct  were  the 
full  equivalent  of  an  express  promise,  and 
not  a  mere  inference  whidi  the  prosecuting 
witness  might  draw.  "Acts  speak  louder  than 
words,"  and  the  conduct  of  the  defendant 
which  might  amount  to  an  implied  promise 
must  have  been  such  under  the  charge  of  the 
judge  that  it  would  convince  the  Jury  beyond 
a  reasonable  doubt  that  audi  promise  was 
the  sole  inducement  which  procured  the 
seduction.  The  Jury  were  not  misled  by  the 
charge  of  the  Judge,  which  was  ^explicit 
that  there  must  have  been  a  "promise/'  and 
that,  whether  expressed  or  implied  by  his 
acts,  such  promise  was  the  sole  inducement 
which  caused  the  seduction. 

In  State  v.  Ring,  142  N.  G.  609,  55  8.  B. 
105,  115  Am.  St  Rep.  769,  it  was  said  by 
Walker,  J. : 


tr 


'It  is  not  necessary  to  a  conviction  under 
this  law  that  the  state  should  show  that  the  de- 
fendant direcUy  and  expressly  promised  the 
prosecutrix  to  marry  her  if  she  would  submit 
to  his  embraces.  It  is  quite  sufficient  if  the 
jury  from  the  evidence  can  fairly  infer  that 
the  seduction  was  accomplished  by  reason  of 
the  promise,  giving  to  the  defendant  the  benefit 
of  any  reasonable  doubt '^ 


In  State  v.  Raynor,  145  N.  C.  475,  59  S.  B. 
845,  it  is  said,  quoting  State  t.  Ring,  supra : 

"Such  conduct  is  the  legal  equivalent  of  an 
express  promise  to  marry  if  she  would  submit 
to  bis  lecherous  solicitations,  provided  the  jury 
found,  as  they  did,  that  it  had  the  effect  of  al- 
luring her  from  the  path  of  virtue." 

In  State  v.  Malonee,  154  N.  O.  203,  69  S.  B. 
786,  it  is  again  said  by  Walker,  J.: 

"We  said  in  State  v.  Ring,  supra,  that  it  is 
sufildent  if  the  Jury  can  fairly  infer  from  the 
evidence  that  the  seduction  was  accomplished 
by  reason  of  the  promise  of  marriage,  giving  to 
the  defendant  the  benefit  of  any  reasonable 
doubt,  and  that  no  set  form  of  words  is  neces- 
sary to  show  the  causal  relation  between  the 
promise  and  the  act  of  sexual  intercourse.^ 

In  State  v,  Fulcher,  176  N.  0.  727,  97  S. 
B.  8,  it  is  said: 

"As  to  the  seduction  by  reason  of  the  prom- 
ise, the  defendant  admitted  the  engagement  to 
other  witnesses,  and  his  assiduous  attentions 
to  the  girl  at  the  time  when  she  alleged  they 
committed  the  act,  with  other  circumstances 
already  related,  tended  to  support  her  testi- 
mony that  he  had  promised  to  marry  her,  and 
she  was  thereby  persuaded,  after  hesitation,  to 
yield  to  his  wishes.  The  woman  could  not  easi- 
ly be  supported  in  any  oiher  way,  for  the  man 
is  not  apt  to  admit  his  own  guilt  though  there 
are  witnesses  of  it  State  v.  Pace,  supra; 
State  V.  Whitiey,  141  N.  G.  828;  State  v.  Kin- 
caid,  142  N.  G.  667;  State  v.  Moody,  172  N. 
G.  967.  It  is  said  in  Underhill  on  Gr.  Evi- 
dence, i  888:  The  conduct  and  relations  of 
the  parties  after,  as  well  as  before,  the  date 
of  the  alleged  seduction  may  be  shown,  such 
evidence  being  relevant  to  prove  that  consent 
was  obtained  by  promise  and  inducements,  and 
of  what  they  consisted.'  This  is  cited  with 
approval  in  State  v.  Moody,  172  N.  G.  971.' 


„ 


In  State  v.  Gooke,  176  N.  C  785,  97  S.  B. 
172,  it  was  said : 

^There  was  unqualified  evidence  of  the  prom- 
ise of  marriage*  though  in  State  v.  Ring,  142 
N.  G.  596»  it  was  held  that  it  was  sufficient  if 
this  could  be  reasonably  inferred  from  the  evi- 
dence; there  was  evidence  of  the  good  char- 
acter of  tiie  girl,  which  was  held  sufficient  sup- 
porting testimony  in  State  v.  Horton,  100  N. 
G.  448,  and  SUte  v.  Malonee,  154  N.  G.  202; 
there  was  evidence  that  she  told  her  mother 
and  father  of  the  engagement  and  the  conduct  of 
the  defendant,  which  was  held  sufficient  as  sup- 
porting testimony  in  State  v.  Moody,  172  N.  G. 
967,  and  numerous  cases  there  cited  by  Walk- 
er, J.,  from  this  and  other  states.  The  testi- 
mony of  the  mother  that  the  daughter  told  her 
of  her  engagement  and  of  the  conduct  of  the 
defendant  was  also  held  sufficient  in  State  v. 
Whitley,  141  N.  O.  828,  and  State  t.  Ejncaid, 
142  N.  G.  828." 

In  24  R.  0.  L.  p.  746,  the  law  la  thus 
summed  up  as  to  the  promise  of  marriage: 

"In  many  states,  though  not  in  aU,  seduction 
is  punishable  as  a  crime  only  when  aceomfrtish- 
ed  nnder  a  promise  of  marriage.  When  such 
promise  is  a  necessary  element  of  the  crime, 
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it  need  not  be  shown  that  the  defendant  direct- 
ly and  expressly  promised  the  prosecutrix  to 
marry  her  if  she  would  submit  to  his  embraces, 
and  it  is  sufficient  if  the  jury,  under  the  evi- 
dence, can  fairly  infer  that  the  seduction  was 
accomplished  by  reason  of  the  promise,  giving 
to  the  defendant  the  benefit  of  any  reasonable 
doubt.  But  it  must  appear  that  the  prosecutrix 
yielded  her  yirtue  in  consequence  of  such  prom- 
ise, and  not  to  gratify  her  curiosity  or  lustful 
passion.** 

The  learned  jadge  charged  exactly  In  ac- 
cord with  the  law  as  stated  in  the  above 
extract  and  in  our  own  cases  above  quoted. 

One  of  the  counsel  for  the  prosecution  in 
closing  his  speech  to  the  Jury  said: 

"The  time  has  come  when  the  decent  people 
in  North  Carolina  should  stand  up  and  defend 
the  virtue  and  integrity  of  the  fireside  and 
home  against  the  vicious  asaults  of  human  vul- 
tures and  wolves.*' 

He  was  interrupted  by  one  of  the  counsel 
for  the  defendant,  who  asked  the  court  to 
order  the  counsel  to  desist  The  court  refus- 
ed to  stop  counsel  In  hia  argument,  who  then 
said: 

''Regardless  of  what  the  counsel  says,  the 
Supreme  Court  has  said,  I  propose  to  defend 
the  womanhood  of  Brunswick  county  and  the 
virtue  of  the  prosecutrix  in  this  case.' 


tt 


The  court  remarked  that  the  counsel  for 
the  state  was  within  his  rights  and  the 
defendant  excepted. 

[3]  We  cannot  see  that  the  defendant  was 
in  any  wise  prejudiced  by  the  statement  of 
counsel  for  the  prosecution.  He  was  endeav- 
oring to  convince  the  jury  that  the  def^idant 
was  guilty  of  the  crime  charged.  In  so 
arguing  upon  the  evidence  he  was  strictly 
within  his  rights,  and  In  his  generalization 
that  those  who  committed  such  offenses  were 
''human  vultures  and  wolves'*  he  certainly 
was  not  doing  any  prejudice  to  the  defend- 
ant that  would  compare  with  his  argument 
that  upon  the  facts  the  Jury  should  be  satis- 
fied beyond  a  reasonable  doubt  that  the  de- 
fendant had  committed  that  offens&  It  was 
to  decide  that  question  that  the  Jury  had 
been  impaneled,  and  that  this  trial  was  had. 

[4]  It  is  only  when  counsel  goes  beyond 
the  evidence  in  the  case,  and  makes  charges 
against  the  defendant  which  are  not  a  reason- 
able and  Just  inference  from  the  evidence, 
that  the  court  will  grant  a  new  trial  if  the 
presiding  Judge  does  not  stop  counsel  and 
instruct  the  Jury  to  disregard  what  he  said. 
State  V.  Surles,  117  N.  C.  724,  23  S.  E.  324. 

The  prosecution  could  and  did  claim  that 
this  case  was  an  effort  on  the  part  of  the 
decent  people  of  the  state  to  stand  up  and 
defend  the  virtue  and  Integrity  of  the  fireside 
and  the  counsel  were  arming  that  upon  the 
evidence  the  defendant  had  been  guilty  of 
that  offense.  This  is  what  the  trial  was  to 
determine  and  counsel  had  the  right  to  argue 


that  the  state  had  done  so,  according  to  the 
evidenca  It  waa  not  error,  therefore,  for  the 
learned  Judge  to  hold  that  the  counsel  was 
within  his  rights  in  stating  that  this  offense 
was  a  most  heinous  one,  and  that  the  public 
was  interested  in  its  being  punished  This 
was  a  generalization,  indeed  a  truism,  to 
which  every  one  must  agree.  The  statute 
makes  it  a  felony.    This  court  has  said : 

"There  is  no  crime  more  despicable  than  this. 
It  is  committed  in  secret,  by  lust  and  lying, 
by  deception  and  the  stronger  taking  advantage 
of  the  weaker."  State  v.  Cooke,  170  N.  C.  735, 
97  S.  E.  171. 

So  far  from  the  remark  being  prejudicial, 
it  put  the  Jury  on  guard  as  to  the  importance 
of  the  offense  and  was  the  statement  of  a 
legal  and  moral  truth. 

Upon  consideration  of  all  the  exceptions 
we  find  no  error. 

WALKER  and  STACY,  JJ.,  dissent 


(182  N.  C.  225) 

BRADFORD  V.  BANK  OF  WARSAW. 

(No.  118.) 

(Supreme  Court  of  North  Carolina.     Oct.  26, 

1821.) 

I.  Tenaacy  In  commoa  ^s:»l5(4)— Sevea  yean' 
possession  under  conveyanco  of  entire  ia* 
terest  from  tenant  In  oommon  InsHffiolent  as 
against  cotenants  or  suoesssor  In  interest. 

Seyen  years'  possession  under  conyeyance 
of  entire  interest  by  a  tenant  in  common  kM 
not  sufficient  to  give  possessor  title  to  entire 
interest  by  adverse  possession  as  against  co- 
tenants  or  their  successor  in  interest  nnder 
registered  deed,  20  years'  adverse  possession 
being  necessary  In  such  case  in  view  of  C  S.  I 
430. 


2.  Tenancy  In  common  ^=»l5(5)-^eolsterBd 
deeds  of  partition  held  not  to  give  oolor  of 
title  as  between  persons  eiainino  BBder  the 
same  sonroe. 

In  partition  action  In  whidi  pUdntilf  and 
defendant  claimed  under  a  common  source  of 
title,  partition  deeds  between  heirs  of  common 
grantor  held  not  to  make  defendant's  posses- 
sion under  color  of  title,  so  as  to  acquire  title 
by  7  years'  adverse  possession,  where  not  reg* 
istered  untO  the  trial. 

3.  Appeal  and  error  ^s»263(l)— Charge  not 
excepted  to  not  oonsidered. 

Assignment  of  error  complaining  of  diarge 
not  excepted  to  will  not  be  considered. 

4.  Tenanoy  in  oommon  ^sal5(4)  PessetsloB 
less  than  20  years  under  rsglstersd  deed  of 
tenant  in  oommon  iasufflclent  at  against  co- 
tenants. 

A  conveyance  by  one  tenant  in  common, 
though  duly  registered,  and  continuous,  open, 
notorious,  and  adverse  possession  for  less  than 
20  years  under  such  registered  deed,  would  not 
bar  the  title  of  a  cotenant 
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•5.  Tenaicy  In  oonmoi  ^s»l5(4)— 20  years'  ad- 
verse and  oontlRaous  possession  will  bar  title 
of  otlier  cotenaats  where  tliero  lias  beea  an 
oral  partition. 

Where  there  is  an  oral  partition,  20  years' 
adyerse  and  continaons  posaesnon  under  con- 
veyance of  one  eotenant  wffl  bar  title  ol  co- 
tenant. 

Hoke»  X,  diaaenting. 

Appeal  from  Superior  CJourt,  Wayne  Coun- 
ty;  Lyon,  Judge. 

Petition  by  N.  B.  Bradford  against  the 
Bank  of  Warsaw  for  sale  for  partition  of 
lot.  From  Judgment  for  petitionerp  the  de- 
fendant appeals.    No  error. 

Stevens,  Beasley  &  Stevens,  of  Warsaw, 
and  Kenneth  0.  Boyall,  of  Geldsboro^  for 
appellant 

D.  H.  Bland,  of  Goldshoro,  for  appellee. 

CLABK,  0.  J.  The  plaintiff  and  defendant 
claim  under  a  common  source  of  title,  and 
the  court  so  charged  the  Jury,  to  which  there 
was  no  exception.  The  defendant  admits  in 
its  brief  that  Needham  Kennedy  was  in 
possession  of  the  land  at  the  time  of  his 
death,  and  mentions  his  heirs  by  name.  The 
plaintiff  contends  that  he  has  shown  a 
better  title  to  the  three-fifths  interest  in  the 
land  from  this  common  source.  Mobley  v. 
Griffin,  104  N.  0.  112,  10  S.  B.  142.  It  is 
not  denied  that  the  defendant  has  a  good 
title  through  the  conveyances  from  the  two 
daughters  of  their  two-fifths  interest  in  said 
lot 

The  plaintiff  put  in  evidence  the  deed  to 
Needham  Kennedy  dated  January  12,  1870, 
and  reglstdred  in  January,  1876,  covering  the 
property.  It  was  in  OTidence  that  he  died 
about  1905,  leaving  five  children — Fannie 
Aldridge,  Ida  Darden,  Bryant  Kennedy,  Wil- 
liam Kennedy,  and  Levi  Kennedy. 

The  plaintiff  also  put  in  evidence  deeds  to 
J.  J.  Ham  from  William  Kennedy,  Bryant 
Kennedy,  and  Levi  Kennedy,  each  convey- 
ing their  undivided  interest  in  said  lot,  all 
of  them  dated  July  14,  1916,  and  registered 
in  Wayne  August  24,  1916,  and  a  conveyance 
from  J.  J.  Ham  to  plaintiff  covering  the 
grantors'  rights  as  conveyed  in  the  three 
above  deeds,  dated  October  17,  and  registered 
October  24,  1917.  The  plaintiff  testified  that 
the  deeds  covered  the  lot  in  question,  and 
that  there  is  no  evidence  that  Needham 
Kennedy  left  a  will  nor  that  his  widow  Is 
living. 

The  defendant  offered  in  evidence  k  deed 
from  Fannie  Aldridge  and  husband  to  her 
sister  Ida  Darden,  dated  March  12,  1910, 
registered  March  22,  1912,  and  also  a  deed 
from  William  Kennedy  to  Ida  Darden  Janu- 
ary 24,  1910,  registered  April  12,  1921;  and 
a  mortgage  March  21,  1910,  from  Ida  Darden 
to  Matthew  Aldridge  March  21,  1910,  and 
registered  the  same  day,  and  a  deed  dated 


May  10,  1912,  from  M.  W.  Aldridge,  mort- 
gagee, to  A.  J.  Brown,  registered  June  11» 
1912,  and  a  deed  dated  March  27, 1916,  from 
Daisy  Brown  and  J.  G.  Brown  and  wife  dated 
March  27,  1915,  and  registered  May  1,  1916, 
all  purporting  to  convey  the  entire  interest 
Said  J.  G.  Brown  and  Daisy  Brown  were 
the  only  children  of  A  J.  Brown,  who  died 
in  1913.  Daisy  Brown  testified  that  the 
defendant  bank  of  Warsaw  had  a  mortgage 
on  this  property,  and  she  and  her  brother 
made  a  deed  to  the  bank  in  settlement  of 
their  father's  debt. 

The  court  charged  the  Jury  that  it  was 
agreed  and  admitted  that  both  parties,  the 
plaintiff  and  defendant  derived  their  title 
from  Needham  Kennedy,  who  owned  the  land. 
The  court  also  charged  the  Jury  In  part : 

''There  has  been  something  said  about  a  parol 
division  of  the  land  between  the  five  children 
of  Needham  Kennedy.  There  has  been  no  ev- 
idence in  the'  opinion  of  the  court  offered  to 
show  that  there  has  been  a  legal  division  of 
the  land,  and  the  partition  deeds  that  have 
been  offered  were  only  registered  here  this 
week,  but  the  deed  from  Ham  to  the  plaintiff 
was  registered  soon  after  its  execution.  You 
will  remember  the  date  of  the  deed  and  the  date 
of  its  registration.  It  is  the  first  deed  that 
goes  on  record  that  covers  the  title.** 

The  defendant  also  set  up  a  further  de- 
fense that  the  plaintiff  bought  in  the  title 
of  the  three  heirs  under  whom  he  claims 
while  acting  as  agent  for  the  bank  in  at 
tempting  to  sell  the  land,  and  that  discover- 
ing what  he  supposed  to  be  a  defect  in  the 
title,  he  took  a  conveyance  of  the  Interests 
of  the  three  heirs  under  whom  he  now 
claims.  On  this  point  the  court  charged  the 
Jury: 

"If  you  find  from  the  evidence  that  the  plain- 
tiff here  bought  this  land  from  Ham,  and  that 
Ham  bought  it  from  William,  Bryant,  and  Levi, 
and  that  at  the  time  the  plaintiff  took  his  deed 
from  Ham  he  was  not  the  agent  of  the  de- 
fendant bank  of  Warsaw,  and  was  not  acting 
for  them— that  they  had  repudiated  the  con- 
tract of  purchase  when  the  deed  was  made 
to  him,  and  if  you  shall  find  that  the  deeds  were 
made  to  Ham  by  these  three  parties  and  their 
wives,  and  registered  at  the  time  the  evidence 
tends  to  show  that  they  were  registered,  the 
court  charges  you  that  the  plaintiff  would  be 
entitled  to  recover  whatever  interest  in  this 
land  these  three  parties— William,  Bryant  and 
Levi— had,  and  tiie  court  charges  yon  that 
there  being  only  five  children,  they  own  three- 
fifths  of  the  land.  The  court  charges  you 
that,  if  he  was  the  agent  of  the  bank  of  War- 
saw for  getting  the  title,  then  the  title  \(Ould 
go  to  the  bank  of  Warsaw,  but  if  you  find  that 
he  was  not  its  agent  at  the  time  you  will  an- 
swer the  issue  two -fifths  or  three -fifths,  what- 
ever you  find  it  to  be.** 

To  both  of  the  above  instructions  the  de- 
foidant  excepted.  There  was  voluminous 
evidence  as  to  the  alleged  agency  on  both 
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sides,  and  the  plaintiff  testified  to  the  rup- 
ture of  the  agency  and  the  severance  of  a 
connection  between  them  prior  to  the  time 
that  Ham  acquired  the  title  tmder  whidi  he 
daims. 

The  defendant  also  excepted  that  the  court 
erred  in  refusing  to  charge  the  Jury  as 
follows: 

*'If  you  find  from  the  eyidence  that  during 
the  year  1910  Ida  Darden  received  a  deed 
to  the  premises  in  fee  simple  from  Matthew 
Aldridge,  and  that  the  same  was  recorded  in 
March,  1912;  and  if  you  still  further  believe 
from  the  evidence  that  the  said  Ida  Darden  ex- 
ecuted a  mortgage  on  the  premises  to  Mat- 
thew Aldridge,  and  that  the  said  mortgage  was 
duly  recorded  in  March,  1910;  and  that  in 
May,  1912,  the  said  Aldridge  foreclosed  and 
sold  said  property  to  A.  J.  Brown  by  deed 
duly  recorded  in  June,  1912;  and  that  in  March, 
1915,  his  heirs  conveyed  said  premises  to  the 
bank  of  Warsaw  by  deed  recorded  in  May,  1916; 
and  If  you  further  believe  that  the  said  Ida 
Darden,  the  said  A.  J.  Brown,  and  said  J.  G. 
Brown  and  Daisy  Brown,  and  the  said  bank  of 
Warsaw  possessed  the  said  proi>erty,  either 
themselves,  or  by  their  agents,  under  said  deeds 
and  conveyances  for  a  period  of  more  than  7 
years  before  the  commencement  of  this  ac- 
tion, and  that  the  said  possession  was  open, 
notorious,  continuous,  adverse,  and  under  claim 
or  right  of  color  of  title— then  it  would  be 
your  duty  to  answer  the  issue,  *No.' " 

[1]  This  prayer  for  instimction  was  prop- 
erly refused.  The  defendant  claims  under  a 
mortgage  recorded  in  March,  1910,  and  a  deed 
on  foreclosure  thereof  to  A.  J.  Brown  record- 
ed in  June,  1912,  and  under  the  deed  to  the 
defendant  recorded  in  May,  1916.  These 
were  at  most  merely  color  of  title,  and  there 
was  not  T  years'  possession  thereunder  prior 
to  the  conveyance  registered  in  1916  of  the 
true  title  under  which  the  plaintiff  claims 
the  three-fifths  interest  It  has  been  held 
in  all  our  cases,  from  Cloud  v,  Webb,  14  N.  O. 
317,  down  to  Gill  v-  Porter,  176  N.  C,  451, 
97  S.  E.  381,  that  20  years'  adverse  possession 
is  required  to  vest  the  title  between  tenants 
in  common.  See  cases  collected  under  O.  S. 
I  430.  And  the  same  is  true  where  one 
tenant  in  common  attempts  to  convey  the 
whole  estate.  Alexander  v.  Cedar  Works,  177 
•  N.  C.  137,  98  S.  B.  312. 

[2]  The  defendant  put  in  evidence  certain 
deeds  of  partition  which  were  not  registered 
until  the  trial.  As  to  these  deeds  it  is 
sufficient  to  quote  from  Buchanan  v.  Hadden, 
169  N.  0.  224,  85  6.  m  417. 

'fThe  defendants  did  not  contend  that  they 
had  been  in  adverse  possession  long  enough  to 
ripen    their    title   without   color,    and   as    the : 
deed  under  which  they  daimed  title  was  not  | 
registered,   and  as  both   parties   derived   title  ; 
from  the  same  source,  there  was  no  color  of 
title.    Janney  v.  Bobbins,  141  N.  C.  406;  Gore 
V.  McPherson,  16i  N.  O.  638;    King  v.  Mac- 
Backan,  168  N.  C.  621.^ 

The  headnote  to  that  case  sums  up  the 
propositloii  correctly  dnw: 


''An  unregistered  deed  is  not  color  of  title 
when  the  parties  to  an  action  for  the  recov- 
ery   of    land    are   claiming   under   the    same 


n 


source. 

The  only  request  to  charge  was,  as  above 
set  out,  that  the  defendant,  claiming  title 
under  a  possession  beginning  with  the  mort- 
gage in  1910  by  one  tenant  in  commoa  for 
7  years,  had  acquired  title  to  the  entire  tract, 
which  was  refused. 

[3]  The  defendant  made  no  exception  to 
the  charge  that  there  was  ''no  evidence  oflTer- 
ed  to  show  that  there  has  been  a  l^al 
division  of  the  land,"  and  hence  the  assign- 
ment of  error  on  that  ground,  If  there  were 
anything  in  it,  is  not  before  us.  The  entire 
defense  was  stated  in  the '  refused  prayer 
except  the  issue  as  to  the  plaintiff  being^ 
estopped  by  his  alleged  agency  from  the 
defendant  "to  cure  its  defect  in  title,"  which 
the  jury  negatived. 

The  defendant's  sole  claim  of  title  is  a 
conveyance  by  one  of  the  daughters  of  her 
"interest"  for  $75  to  her  sister  in  1910,  and 
a  later  mortgage  by  the  other  daughter  alleg- 
ed to  cover  the  entire  tract  (though  the  deed 
was  not  set  out)  and  an  alleged  possession 
thereunder  for  7  years  under  a  conveyance 
to  the  purchaser  under  that  mortgage,  and 
under  another  mortgage  by  said  purdiaser 
to  the  defendant  bank,  and  the  release  by 
the  mortgagor  to  said  bank,  and  collection 
of  rents  thereunder  as  a  substitute  for  actual 
possession.  This  was  certainly  not  good 
under  our  uniform  decisions  requiring  not 
less  than  20  years'  possession  under  a  regis- 
tered deed  from  one  tenant  in  common  (or 
his  grantee)  as  against  the  conveyance  of 
the  title  by  the  other  three  tenants  in  com- 
mon of  their  three-fifths  to  the  plaintiff' 
registered  in  1916. 

The  tract  in  question  is  a  lot  in  "Negro 
Town,"  a  suburb  of  Goldsboro  42  feet  by 
210  feet,  which  was  hardly  capable  of  actual 
partition,  and  no  adverse  possession  against 
the  other  three  tenants  in  common  (who 
were  residing  in  another  state)  is  shown  by 
residence  thereon  of  one  tenant  in  common 
in  1910  and  by  a  niortgage  from  her  and 
payment  of  rent  after  foreclosure  to  the 
defendant  bank. 

[4]  A  conveyance  by  one  tenant  in  common,, 
though  duly  registered,  and  continuous,  open* 
notorious,  and  adverse  possession  for  less 
than  20  years  under  such  registered  deed, 
would  not  bar  the  title  of  the  other  tenants. 
Ciertainly,  therefore,  the  alleged  oral  con- 
veyance by  an  oral  partition  (which  the  judge 
charged  was  not  shown  and  the  defendant 
did  not  except)  and  possession  beginning  with 
a  mortgage  by  one  tenant,  even  though  it 
might  cover  the  whole  tract,  for  7  years  can- 
not bar  the  other  tenants  and  the  plaintiff 
claiming  under  registered  deed  from  them. 

It  would  be  an  anomaly  indeed  if  an  alleg- 
ed oral  partition  and  the  residence  by  one 
tenant  in  common  od  said  lot  and  a  chain  ot 
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mortgages  and  the  payment  of  rent  to  the 
defendant  under  a  possession  for  7  years — 
not  even  shown  to  be  adverse — should  give 
title  to  the  defendant  when  nothing  less  than 
20  years*  adverse  possession  would  confer 
title,  even  under  a  registered  deed,  as  against 
the  other  tenants  and  their  grantee  holding 
under  a  duly  registered  conveyance  of  their 
interest. 

[5]  Where  there  is  an  dral  partition  20 
years'  possession,  adverse  and  continuous, 
will  bar  Rhea  v.  Craig,  141  N.  C.  602,  64  S. 
E.  408,  8  Ann.  Gas.  400,  cited  and  approved 
In  Collier  v.  Paper  Corporation,  172  N.  C. 
74,  80  S.  E.  1006.  This  last  case  at&rmed 
the  ruling  of  Stacey,  J.,  in  the  court  below. 
In  Gilchrist  v.  Middleton,  107  N.  0.  681,  12 
S.  £X  85,  it  is  said: 

"Tbd  sole  reception  of  the  profits  of  land 
by  one  tenant  in  common  is  not  an  ouster,  and 
will  raise  no  presumption  of  an  ouster  against 
his  fellows  until  he  has  enjoyed  the  exclnsive 
profits  of  such  rents  for  20  years,  and  the 
grantee  of  a  tenant  in  common,  though  he  may 
hold  possession  under  a  deed  purporting  to. 
convey  the  whole,  stands,  in  this  respect,  pre* 
eiaely  in  the  position  of  his  grantor.  Iiinker 
V.  Benson,  67  N.  C.  150;  Caldwell  v.  Neely, 
81  N.  C.  114;   Page  v.  Branch,  97  N.  0.  07." 

This  has  been  cited  since  with  approval 
in  many  cases,  among  them  Hilton  v.  Gordon, 
177  N.  0.  344,  99  S.  E3.  5. 

Upon  full  consideration  of  all  the  excep- 
tions we  find  no  error. 

• 

HOKE,  J.  (dissenting).  I  am  unable  to 
concur  in  the  present  disposition  made  of 
defendant's  appeal.  This,  a  proceeding  in 
partition,  is,  in  effect,  an  action  to  recover 
three-fifths  interest  in  a  lot  in  the  city  of 
Goldsboro  under  deeds  from  three  of  the 
children  and  heirs  at  law  of  Needham  Ken- 
nedy, deceased,  Bryant,  Levi,  and  William, 
duly  proven  and  registered  in  Wayne  county 
in  July  and  August,  1916;  the  two  other 
children  and  heirs  at  law  being  Fannie,  wife 
of  Matthew  Aldridge,  and  Ida,  wife  of  John 
Darden. 

The  action  was  instituted  and  the  summons 
in  the  cause  bears  date  March  16^  1920,  and 
defendant  resists  a  recovery  on  allegatlcms 
with  evidence  tending  to  show:  That  at  the 
time  plaintiff  acquired  his  deeds  from  these 
three  Kennedy  children  he  was  in  charge 
and  control  of  the  property  as  agent  of  the 
defendant,  and  the  title  relied  on  by  him 
was  obtained  in  fraud  of  defendant's  rights 
and  in  breach  of  plaintifTs  trust  and  duties 
as  agent;  second,  that  defendant  and  those 
under  whom  it  claims  have  been  In  the 
open,  exclusive,  adverse,  and  continuous 
possession  of  said  property  asserting  title 
thereto  for  more  than  seven  years  next  be- 
fore action  brought. 

The  allegation  and  issue  as  to  plalntUTs 
agency  and  breach  of  trust  was  submitted  to 
the  Jury  and  resolved  against  the  defendant. 

108  S.B. 


On  the  position  as  to  title  by  adverse  pos- 
session, the  court  in  effect  ruled  that  on  the 
entire  evidence  a  7  years'  adverse  ];)ossession 
was  insufficient  to  mature  title  in  defend- 
ant, but  that  20  years  is  required  for  the 
purpose,  to  which  ruling  defendant  excepted. 
There  was  judgment  for  plaintiff,  and  de- 
fendant appealed.  On  defendant's  exception 
as  to  the  statute  of  limitations,  the  facts  In 
evidence  permit  the  inference  If  they  do  not 
require  the  finding: 

''That  Needham  Kennedy  died  in  1898,  own- 
er and  in  possession  of  certain  property,  in- 
cluding th^t  in  dispute.  He  was  survived  by 
five  children,  Ida  Darden,  Fannie  Aldridge, 
Levi  Kennedy,  Bryant  Kennedy,  and  William 
Kennedy,  and  by  a  widow  (the  stepmother 
of  the  children)  who  died  in  1908.  After  the 
death  of  the  widow  the  children  made  ar- 
rangements for  the  division  of  the  property, 
whereby  William  and  Bryant  (who  lived  in 
New  Jersey)  were  to  receive  money,  and  Idat 
Fannie,  and  Levi  were  to  divide  the  property, 
Ida  to  get  the  lot  now  in  controversy  (desig- 
nated A)  and  Fannie  and  Levi  to  get  other 
lots   (designated  B  and  C  respectively). 

"Accordingly,  on  June  17,  1909,  Bryant  con- 
veyed A  to  Ida  in  fee;  on  January  24,  1910, 
William  also  conveyed  A  to  Ida  in  fee;  and 
during  1910,  Levi  conveyed  A  to  Ida  In  fee; 
the  deeds  from  Bryant  and  William  were  pro- 
bated and  delivered  on  the  dates  named,  but 
were  not  recorded  until  April  12,  1921.  The 
deed. from  Levi  was  lost,  and  never  recorded. 
The  arrangement  was  completed  on  March  21, 
1910  in  the  office  of  CJoL  A.  C.  Davis,  an  at- 
torney and  notary,  by  the  exchange  of  the 
following  deeds  for  the  following  property: 
From  Fannie  Aldridge  and  husband,  Matthew 
Aldridge,  to  Ida  Darden  for  A;  from  Fannie 
and  Matthew  Aldridge  to  Levi  Kennedy  for 
C;  and  from  Levi  Kennedy  and  wife  and  Ida 
Darden  and  husband  to  Matthew  Aldridge  for 
B.  The  deeds  to  B  and  C  were  immediately 
probated.  AU  three  parties  had  gone  into  pos- 
session of  their  respective  lots  after  the  death 
of  the  widow;  and  they  remained  in  posses- 
sion.   Levi  later  sold  his  lot. 

^^The  deed  for  A  from  Fannie  and  husband 
to  Ida  was  probated  March  22, 1912.  To  secure 
a  sum  due  him,  Ida  gave  Matthew  Aldridge  a 
mortgage  on  A  dated  and  recorded  March  21, 
1910.  Ida  received  the  rents  from  A  from  her 
stepmother^s  death  until  May  20, 1912.  On  that 
day  Matthew  sold  the  property  under  mort- 
gage to  Capt.  A.  J.  Brown,  the  deed  being  re- 
corded June  11,  1912. 

"Capt.  Brown,  and  after  his  death  his  heirs, 
received  the  rents  of  A  from  that  date  until 
March  27,  1915.  On  that  day  the  Brown  heirs 
conveyed  the  lot  to  Bank  of  Warsaw,  the  de- 
fendant, by  deed  recorded  May  1,  1916w  The 
banis  has  received  the  rent  from  the  property 
from  then  until  the  present.' 


f> 


From  these  facts  It  appears  : 

That  under  a  deed  from  Fannie  Aldridge, 
made  pursuant  to  the  parol  division  of  the 
estate,  there  has  been  continuous  i>osses8ioa 
of  the  land  in  controversy,  open,  adverse, 
and  in  the  assertion  of  ownership  in  Ida 
Darden  and  her  grantees,  including  defend- 
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ant,  for  elgbt  years  before  this  suit  was 
entered. 

Second,  that  Ida  Darden,  while  in  undis- 
puted and  exclusive  possession,  asserting 
title,  executed  a  mortgage  to  Matthew  Al- 
dridge  for  the  land  in  dispute,  and  tiie 
grantees  of  Aldridge  possessed  the  land  under 
the  same  for  more  than  7  years  before  suit 
was  entered. 

Third,  that  Matthew  Aldridge,  said  gran- 
tee, pursuant  to  powers  in  the  deed,  conveyed 
the  land  in  dispute  to  A.  J.  Brown,  and 
Brown  and  his  descendants  and  grantees, 
including  defendant,  possessed  the  same  in 
assertion  of  ownership  for  more  than  7 
years  before  suit  entered. 

Fourth,  it  appears  further  that  this  occu- 
pation and  possession  in  assertion  of  title  by 
Ida  Darden  and  her  grantees  under  deeds 
purporting  to  convey  the  entire  property 
in  dispute  was  had  in  pursuance  of  a  parol 
division  of  the  real  and  personal  property 
of  Needham  Kennedy  in  which  the  three 
grantors  of  plaintiff,  children  of  Needham, 
took  part,  and  that  these  three  grantors 
as  early  as  1910  had  executed  to  Ida 
Darden  deeds  for  the  land  in  controversy, 
two  of  them  not  being  registered,  however, 
until  1921,  and  the  other  lost,  and  it  is 
under  these  and  a  similar  deed  from  Fannie 
Aldridge,  the  other  daughter,  and  her  gran- 
tees, that  the  possession  and  occupation  of 
the  defendants  has  been  continually  main- 
tained. 

It  Is  very  generally  held  that  in  case  of 
tenants  in  common  an  occupation  in  asser- 
tion of  ownership  and  sole  perception  of 
the  rents  and  profits  will  not  of  itself  mature 
a  title  in  the  occupant  as  against  his  co- 
tenants  for  any  period  short  of  20  years. 
It  is  said  that  after  that  period  of  time  an 
ouster  of  the  cotenants  will  be  presumed, 
but  no  shorter  time  will  suffice.  Adderholt 
V.  Lowman,  179  N.  G.  547,  103  S.  E.  1; 
Dobbins  V.  Dobbins,  141  N.  G.  210,  53  S.  E. 
870,  10  L.  R.  A.  (N.  S.)  185,  115  Am.  St.  Rep. 
682.  And  in  this  jurisdiction  it  has  been 
insistently  held  that  the  position  is  not 
affected  because  the  occupation  of  one  of  the 
tenants  is  under  a  deed  puri)orting  to  convey 
the  entire  proi>erty,  whether  that  deed  is 
from  one  of  the  other  cotenants  or  a  stran- 
ger. Boggan  V.  Somers,  152  N.  0.  390,  67  S. 
E.  965 ;  Clary  v.  Hatton,  152  N.  C.  107,  67 
S.  E.  258;  Caldwell  v.  Neely,  81  N.  0.  114; 
Covington  v.  Stewart,  77  N.  a  148;  Cloud 
v.  Webb,  14  N.  C  317. 

As  pointed  out  in  Roper  Lumber  Co.  v. 
Richmond  Cedar  Works,  165  N.  C.  83,  80 
S.  E.  982,  this  position  requiring  20  years' 
occupation  by  one  tenant  in  common  under 
a  deed  conveying  the  entire  interest  has  been 
carried  very  much  further  in  this  state  than 
elsewhere,  our  decisions  holding  that  the 
title  of  a  cotenant  will  not  be  destroyed 
by  occupation  for  any  period  short  of  20 
years,  though  the  claimant  may  have  known 


that  the  occupant  was  asserting  sole  owner- 
ship under  a  deed  purporting  to  convey  the 
entire  property.  But  the  ruling  1b  fully 
established  here,  and  we  have  no  disposi- 
tion to  question  it 

In  all  of  these  decisions,  however,  the 
tenant  in  common,  occupant  of  the  property, 
was  endeavoring  to  assert  title  against  a 
cotenant  who  had  in  no  way  acquiesced  in  or 
recognized  the  occui>ant'8  dahn  of  sole  own- 
ership, and  none  of  them  so  far  as  examined 
would  uphold  the  position  on  the  facts  pre- 
sented in  this  record,  where  the  claimants 
have  Joined  in  a  division  of  the  property 
awarding  the  sole  ownership  to  the  tenant 
in  possession,  and  assuredly  so  where  they 
have  made  deeds  to  such  in  recognition  of 
the  division  as  made. 

The  ruling  involved  in  these  North' Caro- 
lina decisions,  as  shown,  rests  upon  the  posi- 
tion that  an  ouster  will  not  be  presumed 
against  a  tenant  in  common  by  mere  occupa- 
tion for  any  period  short  of  20  years,  though 
such  occupation  is  tmder  color  of  title  and  to 
the  knowledge  of  the  claimant,  but  all  the 
authorities  here  and  elsewhere  are  to  the 
effect  that  there  may  be  an  actual  ouster 
of  one  tenant  in  common  by  another.  Mott  r. 
liand  Co.,  146  N.  C.  525,  626,  60  S.  B.  423, 
citing  Covington  v.  Stewart,  77  N.  C.  148; 
Tyler  on  Ejectment,  p.  882.  The  test  in 
such  cases  Is  whether  the  occupation  of  the 
tenant  in  possession  asserting  title  has  be- 
come hostile  to  cotenant,  and  both  the  reason 
of  the  thing  and  the  authorities  ai^ertain- 
ing  to  the  subject  are  to  the  effect  that  a 
conveyance  of  a  grantor  to  a  grantee  and 
occupation  in  assertion  of  ownersh^  under 
it  will  constitute  a  hostile  holding.  Kirk- 
man  V.  Holland,  139  N.  C.  185-189,  51  S.  E. 
856 ;  Newton  Academy  v.  Bank  of  Asheville, 
101  N.  C.  483,  8  S.  E  174.  And  it  has  been 
directly  held  that  possession  with  assertion 
of  ownership  pursuant  to  a  parol  partition 
of  land  will  amount  to  a  disseizin,  and  the 
occupation  will  be  considered  as  hostile  to 
the  title  of  the  others  taking  part  therein. 
Collier  V.  Paper  Corporation,  172  N.  (X  74, 
89  S.  B.  1006;  Boston  &  Worcester  R.  R.  v. 
Sparhawk  et  al.,  46  Mass.  (5  Mete.)  469; 
Russell  V.  Tennant,  63  W.  Va.  623,  60  S.  E. 
609,  129  Am.  St  Rep.  1024;  Justice  et  al.  v. 
Lawson,  46  W.  Va.  163,  33  S.  E.  102. 

True,  in  the  North  Carolina  case  referred 
to,  the  possession  was  for  20  years  and  more, 
but  that  was  only  reUed  on  in  view  of  the 
ruling  that  a  parol  partition  acquiesced  In 
and  acted  on  for  20  years  becomes  valid, 
and  it  was  fully  recognized  tbat  it  created  at 
the  inception  a  possession  hostile  to  the  imr- 
ties  concerned  and  all  others. 

The  court  below  seems  to  have  been  influ- 
enced by  tbe  consideration  that  the  deeds 
pertinent  to  the  question  were  not  registered 
till  after  those  of  plaintiff,  and  that  the  parol 
partition  was  invalid,  and  this  is  referred  to 
in  the  principal  opinion  as  a  reason  for  the 
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decision.  But  neither  the  deeds  nor  the 
partition  are  relied  on  or  referred  to  as 
controlling  the  title,  hut  the  question  here  ia, 
What  effect  should  they  he  allowed  on  the 
nature  of  defendant's  occupation — did  they 
show  •that  the  possession  of  Ida  Darden  and 
those  claiming  under  her  was  hostile  to  the 
plaintiff  who  has  bought  from  the  cotenanta, 
and  all  of  whom  took  part  in  the  parol 
partition  and  have  made  deeds  in  recognl^ 
tion  of  the  title  of  their  sister  under  whose 
deed  defendants  claim  and  have  had  posses- 
sion, asserting  title  for  more  than  7  years? 

We  are  dted  by  counsel  for  api>ellees  to 
Janney  y.  Robbins,  141  N.  G.  406,  53  S.  E. 
863,  and  other  cases  to  the  effect  that  un- 
registered deed  is  not  to  be  considered  color 
of  title  as  against  a  claimant  under  a  register- 
ed deed  from  same  source — under  the  restrict- 
ed facts  there  appearing  the  cases  so  hold; 
but,  as  we  hare  endeavored  to  show,  defend- 
ant here  is  not  relying  on  these  unregistered 
deeds  either  for  title  or  for  color.  Defend- 
ant has  color  both  under  the  deed  from 
Matthew  Aldridge  and  wife  and  from  the 
mortgagee  deed — ^under  which  it  claims,  and 
the  unregistered  deed  of  the  three  tenants 
as  stated  and  referred  to,  and  relied  on  only 
as  they  may  effect  the  character  of  defend- 
ant's possession,  and  as  showing  that  hla 
occupation  and  claim  of  ownership  was  of 
a  hostile  character — ^assured  and  acquiesced 
in  by  plaintiff  grantors  and  so  amounting  to 
an  ouster. 

In  my  opinion,  if  the  facts  referred  to  and 
presented  in  the  record  are  accepted  by  the 
jury,  the  defendant  should  be  declared  the 
sole  owner,  and  for  the  error  In  refusing  to 
submit  this  view  of  the  case,  there  should  be 
a  new  trial  of  the  Issua 

New  trial. 

WALKER,  J.,  concurred. 

(182  N.  C.  266)  =«s=» 

TAYLOR  et  al.  v.  MEADOWS  et  al. 
(No.  331.) 

(Supreme  Court  of  North  Oarolina.    Oct  28, 

1921.) 

Trial  ^=3»244(5)  —  Instruction  giving  nnduo 
credit  to  testimony  erroneous. 
In  boundary  case,  an  instruction  that,  if 
from  the  calls  in  the  deeds,  the  suryey,  and  the 
oarveyor's  testimony  explanatory  thereof  the 
jury  was  satisfied  as  to  the  proper  location  of 
the  boundaries,  it  should  render  its  verdict  ac- 
cordingly, without  regard  to  oral  testimony  of 
other  witnesses,  was  erroneous,  as  giving  undue 
credit  to  the  surveyor's  testimony. 

Appeal  from  Superior  Ckmrt,  Granville 
County;  Horton,  Judge. 

Action  by  J.  F.  Meadows  and  others  against 
R.  P.  Taylor  and  others  In  ejectment  The 
locus  in  quo  is  a  small  strip  of  land  30  feet 
wide  by  161%  feet  long,  situated  on  the  north 
side  of  Wllliamsboro  street  in  the  city  of  Ox- 
ford.   From  a  verdict  and  Judgment  in  favor ' 


of  plaintiffs,  the  defendants  appealed.    New 
trial  ordered. 

Hicks  &  Stem,  Parham  &  Lassiter,  and 
Royster  &  Royster,  all  of  Oxford,  and  Hiclis 
&  Son,  of  Hendci'ison,  for  appellants. 

A.  W.  Graham  &  Son,  of  Oxford,  A.  L. 
Brooks,  of  Greensboro,  and  James  A.  Taylor 
and  D.  G.  Briunmitt,  both  of  Oxford,  for  ap- 
pellees. 

STAOY,  J.  The  case  at  bar  has  been  tried 
three  times  in  the  superior  court  and  this  is 
the  third  appeal  here.  Former  opinions  re- 
ported in  169  N.  0.  124,  85  S.  E.  1,  and  175 
N.  0.  373,  d5  S.  B.  662.  As  desirable  as  an 
ending  of  this  litigation  would  seem,  we  are 
unable  to  sustain  the  following  portion  of  his 
honor's  charge,  which  was  given  at  the  re- 
quest of  the  plaintiffs,  and  to  which  the  de- 
fendants have  specifically  excepted: 

''That  if  from  the  calls  in  the  deeds  and  the 
map  of  survey  offered  in  evidence  and  the  tes- 
timony of  the  surveyor  explaining  such  survey, 
you  are  satisfied  as  to  the  proper  location  of 
the  several  lines  bounding  the  land  in  dispute, 
then  it  would  be  your  duty  to  act  upon  the 
same  and  render  your  verdict  accordingly, 
without  regard  to  the  oral  testimony  offered  by 
either  side  tending  to  show  the  proper  location 
of  the  line  or  lines." 

This  instruction  was  erroneous  because  its 
effect  was  to  give  undue  credit  to  the  tes- 
timony, of  the  surv^or.  The  plaintiffs  were 
not  entitled  to  have  the  court  single  out  by 
name  any  one  witness  from  among  all  the 
others  who  had  testified  to  the  same  matter, 
and  tell  them  that  if  they  were  satisfied  from 
his  evidence,  taken  in  connection  with  the 
deeds  and  the  map,  they  should  render  their 
verdict  accordingly.  This  was  in  direct  con- 
flict with  a  number  of  our  decisions.  Gogdell 
V.  Railroad,  129  N.  C.  898,  40  S.  B.  202;  Jack- 
son V.  Com'ra,  76  N.  0.  282;  Anderson  v. 
Steamboat  Co.,  64  N.  0.  399.  In  Weisenfleld 
T.  McLean,  96  N.  C.  248,  2  S.  B.  56,  Davis,  J., 
speaking  for  the  court,  said: 

"It  would  be  error  to  single  out  the  testimony 
of  one  witness,  when  there  are  others  testify- 
ing to  the  same  matters,  and  charge  the  jury 
that  if  they  bdieved  that  witness  they  must 
find  in  accordance  with  his  testimony.** 

And  this  for  the  very  good  reason,  among 
others,  that  though  the  witness  may  speak 
truthfully,  yet  his  evidence  is  given  in  the 
light  of  other  testimony  which  may  tend  to 
modify  and  explain  it,  and  it  would  be  im- 
proper to  take  It  from  its  own  setting.  Wil- 
ley  V.  Gatiing,  70  N.  C.  410. 

There  are  other  exceptions  appearing  on 
the  record,  worthy  of  consideration,  but  we 
apprehend  they  will  not  arise  on  another 
hearing. 

For  the  error,  as  Indicated,  the  cause  must 
be  tried  again;  and  it  is  so  ordered. 

New  trial. 


For  other  casei  Me  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DiseaU  and  Indaxea 
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STATE  V.  FALKNER.    (No.  9a) 

(Supreme  C^ort  of  North  Carolina.    Oct. 

Id,  1921.) 

i.  Hgsband  and  wife  ^=>303— Statuto  against 
abandonmont  to  be  strictly  construed,  and  net 
extended  by  implloation. 

C.  S.  I  4447,  punishing  willful  abandonment 
of  wife  or  children,  being  a  penal  statute,  must 
be  strictly  construed,  and  the  court  cannot  ex- 
tend its  terms  by  implication  to  include  cases 
not  clearly  within  its  meaning. 

2.  Husband  and  wife  ^=»3t3— One  aecuted  of 
abandonment  presumed  innocent. 

One  accused  of  abandonment  of  wife  under 
O.  S.  §  4447,  enters  on  trial  with  the  common- 
law  presumption  of  innocence  in  his  favor,  and, 
when  the  state  has  shown  abandonment,  the 
jury  may  infer  it  was  intentional  and  without 
just  cause. 

3.  Husband  and  wife  ^=9313— Burden  of  proving 
adultery  of  wife  Justifying  abandonment  not 
on  defenilant. 

In  prosecution  under  0.  S.  |  4447,  for  aban- 
donment of  wife,  defendant  is  not  required  to 
offer  any  oTidence,  and  failure  to  do  so  is  not 
to  be  taken  against  him;  hence  on  the  ques- 
tion of  his  wife's  alleged  infidelity  the  burden 
of  proving  the  issue,  as  distinguished  from  the 
duty  of  going  forward  with  the  evidence,  is  not 
shifted  to  the  defendant,  but  the  burden  is 
still  with  the  state. 

4.  Criminal  law  ^=5>823 (9) —Instructions  on 
burden  of  proof  as  to  wife  abandonment  and 
as  to  Justiflcatlon  therefor  held  misleading. 

In  prosecution  under  O.  S.  |  4447,  for  wife 
abandonment,  instruction  that,  if  abandonment 
was  caused  by  infidelity  of  the  wife  or  any 
just  cause,  the  jury  should  acquit,  and  that 
"the  burden  being  on  defendant  to  satisfy  you 
of  the  adultery  of  the  wife  not  beyond  reason- 
able doubt  nor  by  the  great  weight  of  the  evi- 
<Ience,  but  simply  to  your  satisfaction,"  etc., 
was  misleading  and  erroneous,  though  the  court 
instructed  that  the  burden  was  on  the  state  to 
satisfy  them  from  all  the  evidence  beyond  a  rea- 
sonable doubt  that ,  defendant  willfully  aban- 
doned his  wife  without  providing  adequate 
support  ' 

5.  CrImlnaJ  law  ^3>||72(4,5)— Coniflioting  in- 
structions ground  for  reversal. 

Where  there  are  conflicting  instructions 
with  respect  to  a  material  matter,  new  trial 
must  be  granted,  as  the  jury  are  not  supposed 
to  know  which  one  of  the  two  states  the  law 
correctly,  and  the  court  on  review  cannot  say 
that  they  did  not  follow  the  erroneous  instruc- 
tion. 

Clark,  O*  J*f  dissenting. 

Appeal  from  Superior  Court,  Vance  Coun- 
ty;  Cranmer,  Judge. 

David  Falkner  was  convicted  of  willfully 
abandoning  his  wife  without  providing  for 
her  support,  and  appeals.    New  trial. 


The  prosecutrix  and  defendant  were  mar- 
ried June  2,  1918.  The  defendant  enlisted 
in  the  navy  three  days  later,  and  while  sta- 
tioned in  Norfolk,  Va.,  his  wife  spent  some 
time  with  him  there.  He  was  discharged  in 
January,  1919,  and  returned  to  his  home  hi 
Henderson,  where  he  lived  with  his  wife  un- 
til July,  1920.  Defendant  testified  that  he 
left  the  prosecutrix  on  account  of  her  in- 
fidelity and  because  she  liad  infected  Mm 
with  a  venereal  disease.  There  are  no  living 
children  of  the  marriaj^.  Upon  the  ques- 
tion of  the  wife's  adultery  the  evidence  was 
conflicting. 

The  defendant's  principal  exception  is  di- 
rected to  the  following  portion  of  his  honor's 
charge,  dealing  with  the  burden  of  proof: 

"If  you  shall  find  the  defendant  abandoned 
his  wife  without  providing  adequate  support 
for  her,  and  that  such  abandonment  and  failure 
were  provoked  and  cause  by  the  infidelity  of 
the  wife  of  the  defendant,  or  for  any  just  cause 
he  had  abandoned  his  wife,  then  in  either  case 
you  would  acquit  the  defendant. 

"The  burden  being  upon  the  defendant  to 
satisfy  you  of  the  adultery  of  the  wife,  not 
beyond  a  reasonable  doubt,  nor  by  the  greater- 
weight  of  the  evidence,  but  simply  to  your  sat- 
isfaction, you  will  consider  and  pass  upon  sB 
the  evidence  in  the  case  in  making  up  your  ver- 
dict, and  determine  what  weight  you  will  give 
to  if 

The  court  subaequently  charged  the  Jury 
as  stated  in  the  record: 

"That  the  burden  was  on  the  state  to  satisfy 
them  from  all  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  willfully  abandoned  his 
wife  without  providing  adequate  support  for  her. 
and  that,  if  they  were  so  satisfied,  they  would 
find  defendant  guilty,  but,  if  they  were  not  so 
satisfied,  they  would  find  the  defendant  not 
guilty." 

There  was  a  verdict  of  guilty;  and  from 
a  Judgment  of  18  months  on  the  roads  pro- 
nounced thereon,  the  defendant  appealed. 

J.  H.  Bridgers,  of  Henderson,  for  appel- 
lant 

James  S.  Manning,  Atty.  Qen.,  and  BVank 
Nash,  Ajsst  Atty.  Gen.,  for  the  State. 

STAC7,  J.  Section  4447  of  the  Consoli- 
dated Statutes,  under  which  the  defendant  is 
indicted,  provides  as  follows : 

"If  any  husband  shall  willfolly  abandon  bis 
wife  without  providing  adequate  support  for 
such  wife,  and  the  children  which  he  may  have 
begotten  upon  her,  he  shall  be  guilty  of  a  mis- 
demeanor." 

[1, 2]  It  wiU  be  observed  that  a  willfal 
abandonment  is  the  conduct  wlildi  Is  con- 
demned by  this  oiactment  of  the  Legisla- 
ture. Being  a  p^ial  statute,  we  must  ai^ly 
the  rule  of  strict  construction,  and  we  ^re 
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not  at  liberty  to  detent  its  terms,  by  impli- 
cation, to  include  cases  not  clearly  within  is 
meaning.  State  v.  Colonial  Club,  164  N.  C. 
177,  69  S.  E.  771,  31  L.  R.  A.  (N.  S.)  387,  Ann. 
Cas.  1912A,  1079;  State  v.  Raflroad,  122  N. 
C.  1052,  30  S.  B.  133,  41  L.  R.  A.  246.  Wifl- 
fulness  is  an  essential  element  of  the  crime, 
and  this  must  be  found  by  the  Jury.  The  is- 
sue, upon  an  indictment  for  a  violation  of 
Ihe  present  law,  is  the  alleged  guilt  of  the 
defendant  He  enters  on  the  trial  with  the 
common-law  presumption  of  innocence  in  his 
favor.  When  the  state  has  shown  an  aban- 
doument  and  the  defendant's  failure  to  pro- 
vide adequate  support,  the  jury  may  infer 
from  these  facts,  together  with  the  attendant 
circumstances,  and  they  would  be  warranted 
in  finding,  if  they  are  so  satisfied  beyond  a 
reasonable  doubt,  that  it  bad  been  done  in- 
tentionally, without  Just  cause  or  legal  ex- 
cuse— i.  e.,  willfully.  State  v.  Taylor,  175 
N.  C.  833,  96  S.  B.  22. 

The  position  Just  stated  has  been  approved 
by  us  in  a  number  of  carefully  considered 
decisions. 

**The  abandonment  must  be  willful;  that  is, 
without  jast  caose  or  excuse;  unjustifiable 
and  wrongful."  State  ▼.  Smith,  104  N.  C.  475, 
79  S.  E.  979. 

Again,  in  State  v.  Morgan,  186  N.  O.  628, 
48  S.  E.  670,  Mr.  Justice  Walker,  speaking 
for  a  unanimous  court  says : 

*'If  the  act  may  be  innocent  or  not  according 
to  the  intent  with  which  it  is  done,  or  if  its 
criminality  depends  upon  the  intent,  it  is  in- 
cumbent on  the  state  to  show  the  intent  or  to 
show  the  facts  and  drcnmstances  from  which 
the  intent  may  be  inferred  by  the  jury,  and 
it  is  necessary  that  the  jury  should  find  the  in- 
tent as  a  fact  before  the  defendant  charged 
with  the  commission  of  the  act  can  be  ad- 
judged guilty  of  a  crime"— citing  State  v.  Mc- 
Donald, 133  N.  C.  680,  45  a  B.  582. 

Xlnlcss  the  willfulness  of  the  defendant's 
oonduct  is  established,  the  offense  is  not 
made  out;  and  this  is  a  question  of  fact  for 
the  Jury,  under  all  the  evidence,  and  not  for 
tlie  court.  State  v.  King,  86  N.  C.  603 ;  State 
v.  Wolf,  122  N.  C.  1079,  29  S.  B.  841;  State 
▼.  Martin,  141  N.  0.  832,  53  S.  E.  874. 

In  this  connection  it  may  be  well  to  ob- 
serve that  the  next  section  (G.  S.  i  4448),  deal- 
ing with  what  shall  be  deemed  presumptive 
evidence  of  a  willful  abandonment,  reQuires 
the  showing  of  something  more  than  a  mere 
separation  and  failure  to  provide  adequate 
support  These  circumstances  having  been 
established,  "then  the  fact  that  such  husband 
neglects  applying  himself  to  some  honest 
calling  for  the  support  of  himself  and  fam- 
ily, and  is  found  sauntering  about,  endeav- 
oring to  maintain  himself  by  gaming  or  other 
undue  means,  or  is  a  common  frequenter 
of  drinking  houses,  or  is  a  known  common 
drunkard,  shall  be  presumptive  evidence 
that  such  abandonment  and  neglect  is  will- 
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fuL**  Thus  it  would  appear  that  the  Legis- 
lature selected  the  words  of  the  statute  un- 
der which  the  defendant  is  indicted  with 
studied  care  and  deliberation  and  with  a 
full  appreciation  of  their  meaning. 

[8]  The  defendant  is  not  required  to  offer 
any  evidence,  and  his  failure  to  do  so  is  not 
to  be  taken  against  him.  State  v.  Smith, 
supra.  Hence  upon  the  question  of  his 
wife's  alleged  infidelity  or  unfaithfulness 
the  burden  of  proving  the  issue,  as  distin- 
guished from  the  duty  of  going  forward 
with  the  evidence,  is  not  shifted  to  the  de- 
fendant.' He  may  put  the  question  of  her 
chastity  in  issue,  by  cross-examination  or 
otherwise,  but  this  does  not  reverse  the  po- 
sition of  himself  and  that  of  his  wife  and 
make  him  the  prosecutor  and  his  wife  the 
defendant  She  is  not  on  trial.  The  bur- 
den is  still  with  the  state,  under  all  the  evi- 
dence, to  satisfy  the  jury  beyond  a  reason- 
able doubt  of  the  defendant's  guilt.  State  v. 
Woodly,  47  N.  C.  276 ;  State  v.  Wilboume,  87 
N.  0.  529;  State  v.  Hopkins,  130  N.  O.  647, 
40  S.  E.  973;  State  v.  Connor,  142  N.  (X  700, 
55  S.  E.  787;  State  v.  Leeper,  146  N.  C.  655, 
61  S.  B.  585;  and  State  v.  A.  C.  L.  R.  Co.,  149 
N.  C.  470,  62  S.  E.  755. 

It  is  sometimes  said  that  the  burden  of 
producing  evidence  rests  upon  the  party  best 
able  to  sustain  it,  because  of  facts  and  cir- 
cumstances peculiarly  within  his  knowledge. 
Thus  it  was  held  in  Farrall  v.  State,  32  Ala. 
557,  that,  the  existence  of  a  license  being  a 
fact  peculiarly  within  the  knowledge  of  the 
party  accused,  it  was  incumbent  upon  him  to 
show  the  license,  even  though  the  nonexist- 
ence thereof  was  the  gravamen  of  the  offense 
charged.  To  like  effect,  and  for  the  same  rea- 
son, are  oar  own  decisions.  State  v.  Morri- 
son, 14  N.  0.  299;  State  v.  Smith,  117  N.  C. 
809,  23  S.  E.  449;  State  v.  Emery,  98  N.  0. 
670,  3  S.  E.  636;  State  v.  Glenn,  118  N.  O. 
1194,  23  S.  E.  1004 ;  State  v.  Holmes,  120  N. 
G.  576,  26  S.  E.  692.  But  in  the  instant  case 
the  allied  adultery  of  the  defendant's  wife 
is  not  a  fact  peculiarly  within  the  defend- 
ant's own  knowledge.  Indeed,  if  this  rule 
is  to  be  invoked  here,  and  we  do  not  think 
it  is,  it  might  well  be  said  that  such  is  un- 
doubtedly within  the  knowledge  of  the  pros- 
ecutrix. At  any  rate,  we  hold  that  the 
raising  of  this  question  does  not  shift  the 
burden  of  the  issue  to  the  defendant.  Govan 
V.  Gushing,  lU  N.  G.  468,  16  S.  E.  619.  On 
the  other  hand,  in  a  case  like  the  one  at  bar, 
where  the  husband  is  indicted  for  a  willful 
abandonment  and  nonsupport,  there  is  no 
presumption  of  law  or  of  fact  against  the 
wife's  virtue.  She  not  being  on  trial,  the 
matter  is  left  at  large,  and  it  is  an  open 
question,  Just  like  any  other  question  of  fact, 
to  be  determined  by  the  jury.  Gertainly 
there  is  no  presumption  tuat  she  has  com- 
mitted adultery,  or  that  she  has  been  un- 
fUthfal  to  her  marriage  tow* 
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The  position  here  taken  with  respect  to 
the  bnrden  of  the  Issue,  has  been  approved  In 
a  long  line  of  decisions,  and  is  nowhere  bet- 
ter stated  than  by  Rnffln,  J.,  in  State  y. 
Wilboume,  87  N.  O.  529,  as  follows: 

"The  general  rule  most  undoubtedly  is  that 
the  truSi  of  every  averment,  whether  it  be 
affirmative  or  negative,  which  is  necessary  to 
constitute  the  ofEeuse  charged,  must  be  es- 
tablished by  the  prosecutor.  The  rule  itself  is 
bat  another  form  of  stating  the  proposition  that 
every  man  charged  with  a  criminal  violation  of 
the  law  is  presumed  to  be  innocent  until  shown 
to  be  guilty,  and  it  is  founded*  it  is  said,  upon 
principles  of  natural  justice;  and  so  forcibly 
has  it  commended  itself  by  its  wisdom  and 
humanity  to  the  consideration  of  this  court  that 
it  has  never  felt  willing,  whatever  circumstances 
of  difficulty  might  attend  any  given  case,  to 
disregard  it." 

Of  course,  where  an  abandonmoit  and 
nonsupport  are  both  established  or  admitted, 
it  may  be  necessary  for  the  4^fendant  to 
come  forward  with  his  evidence  and  proof, 
or  else  run  the  risk  of  an  adverse  verdict. 
But  where  there  Is  no  opposite  presumption, 
sufficient  to  overcome  the  presumption  of 
innocence,  the  most  that  can  be  required  of 
him,  under  our  system  of  jurisprudence,  Is 
explanation,  not  exculpation.  The  defend- 
ant la  not  required  to  show  his  Innocence. 
The  state  must  establish  his  guilt  beyond  a 
reasonable  doubt,  and  the  burden  of  this 
ultimate  issue  never  shifts.  The  laboring 
oar  upon  the  question  of  guilt  Is  constantly 
with  the  prosecution.  State  v.  WUkerson, 
164  N.  G.  432,  79  S.  B.  888. 

In  Shepard  v.  Tel.  Co.,  143  N.  G.  244,  S6  8. 
E.  704,  118  Am.  St  Rep.  796,  the  present 
Ghief  Justice,  speaking  for  a  unanimous 
court,  states  the  role  as  follows: 

"In  criminal  cases,  when  a  homicide  with  a 
deadly  weapon  is  proved  or  admitted,  there  is 
a  presumption  of  law  that  the  killing  is  murder, 
and  the  burden  is  on  the  prisoner  to  prove  all 
matter  in  mitigation  or  excuse  to  the  satisfac- 
tion of  the  jury  (State  v.  Matthews,  142  N.  0. 
621) ;  and  when  a  totally  independent  defense  is 
set  up,  as  insanity,  which  is  really  another  is- 
sue (State  V.  Haywood,  94  N.  0.  847),  the  bur- 
den of  that  issue  is  on  the  priponer.  But  the 
burden  of  the  issue  as  to  the  guilt  of  the  prison- 
er, except  where  the  law  raises  a  presumption 
of  law  as  distinguished  from  a  presumption  of 
fact,  remains  on  the  state  throughout,  and, 
when  evidence  is  offered  to  rebut  the  presump- 
tion of  fact  raised  by  the  evidence,  the  burden 
is  still  on  the  state  to  satisfy  the  jury  of  the 
guilt  of  the  prisoner  upon  the  whole  evidence. 
Notably,  when  the  prisoner  offers  proof  of  an 
alibi,  for  example,  which  goes  to  the  proof  of 
the  act.    SUte  v.  Josey,  64  N.  G.  56." 

This  case  has  been  approved  in  a  number 
of  later  decisions.  See  Gox  v.  Railroad,  149 
N.  G.  117,  62  S.  B.  884,  Wlnslow  v.  Hdw.  Go., 
147  N.  G.  275,  60  S.  B.  1130,  and  Shepard's 
N.  G.  Gitations. 


"The  rule  as  to  the  burden  of  proof  is  im- 
portant and  indispensable  in  the  administratioa 
of  justice,  and  constitutes  a  substantial  right 
of  the  party  upon  whose  adversary  the  burden 
rests.  It  should  therefore  be  jealously  guarded 
and  rigidly  enforced  by  the  courts.*'  22  G.  J- 
69;  Hughes  v.  Railroad  Go.,  85  N.  J.  Law,  212, 
89  AtL  769,  L.  R.  A.  1916A,  927;  Wigmore  on 
Evidence,  i  2483  et  seq. 

The  case  of  State  v.  Schweitzer,  57  Conn. 
532,  18  Atl.  787,  6  L.  R.  A.  125,  while  ap- 
parently an  opposite  persuasive  authority  in 
support  of  his  honor's  charge,  must  be  read 
in  connection  with  the  Gonnectlcut  statute 
which  in  terms  is  different  from  ours.  Sec- 
tion 6416,  General  Statutes  of  Gonnectlcut, 
provides: 

''Every  person  who  shall  unlawfully  Degle<^ 
or  refuse  to  support  his  wife  or  children  shall 
upon  conviction,  be  deemed  guilty  of  a  felony 
and  shall  be  imprisoned  not  more  than  one  year, 
unless  he  shall  show  to  the  court  before  which 
the  trial  is  had  that,  owing  to  physical  inca- 
pacity or  other  good  cause,  he  is  unable  to  fur- 
nish such  support,"  etc 

It  will  be  noted  that  the  word  "unlawful- 
ly" Is  used  in  the  Gonnectlcut  statute,  while 
in  ours  the  word  "willfully"  is  employed. 
An  unlawful  act  is  not  necessarily  willful. 
State  V.  Morgan,  136  N.  G.  628,  48  &  B.  670. 

'The  word  'willful,*  used  in  a  statnte  creat- 
ing a  criminal  offense,  means  something  more 
than  an  intention  to  do  a  thing.  It  implies  the 
doing  the  act  purposely  and  deliberately,  in- 
dicating a  purpose  to  do  it,  without  authority — 
careless  whether  he  has  the  right  or  not— in 
violation  of  law,  and  it  is  this  which  makes  the 
criminal  intent,  without  which  one  cannot  be 
brought  within  the  meaning  of  a  criminal  stat- 
uU."    SUte  V.  Whitener,  93  N.  a  590. 

The  term  "unlawfully"  implies  that  an  act 
is  done  or  not  done,  as  the  law  allows  or  re- 
quires; while  the  term  "willfully"  implies 
that  the  act  is  done  knowingly  and  of  stub- 
bom  purpose.  State  v.  Massey,  97  N.  C. 
465,  2  S.  B.  445.  Schweitzer's  Gase  is  thus 
distinguishable  from  the  one  at  bar,  for  un- 
der the  Gonnectlcut  statute  the  state  is  not 
required  to  show  a  willful  neglect  in  order  to 
make  out  its  case;  while  with  us  sudi  Is  a 
prerequisite  according  to  the  express  terms  of 
the  statute. 

The  case  of  State  ▼.  Hopkins,  130  N.  C. 
647,  40  S.  E.  973,  must  be  overruled  if  bis 
honor's  charge  In  the  instant  case  is  to  be 
upheld;  and  this  would  carry  with  it  a  re- 
versal of  State  V.  Smith,  164  N.  G.  475»  79 
S.  B.  979,  and  State  v.  Taylor,  175  N.  O.  833« 
96  S.  E«  22.  But  it  is  said  that  in  these  cases 
the  court,  by  "judicial  legislation"  has  In- 
grafted something  into  the  statute  without 
authority  and  contrary  to  the  expressed  in- 
tention of  the  Legislature.  It  is  even  sos- 
gested'  that  adultery  on  a  part  of  the  wile 
is  no  excuse  for  the  husband's  abandonment 
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and  failure  to  provide  for  ber  support. 
Though  we  have  declared  otherwise  it  Is 
said  in  criticism  that  these  decisions  belong 
to  another  day  and  to  another  age,  and  that 
we  should  now  advance  from  sucdi  a  ''bar- 
barism."  After  mature  reflection  and  earn- 
est consideration,  we  are  unwilling  to  over- 
rule these  cases.  We  think  they  correctly 
state  the  law  on  the  subject  of  the  burden 
of  proof  as  it  obtains  in  this  jurisdiction. 
The  decision  in  State  v.  Hopkins  was  ren- 
dered nearly  20  years  ago,  and  the  numerous 
liCgislatures  which  have  assembled  since 
that  time  have  not  seen  fit  to  amend  or  to 
make  any  change  in  the  present  statute. 
That  a  husband  may  not  be  convicted  for 
abandoning  an  adulterous  or  unfaithful 
wife  is  a  position  so  well  fortified  by  every 
reasonable  consideration  and  by  the  force 
of  its  own  righteousness  as  to  meet  with  the 
approval  of  the  common  Judgment  of  men. 
To  argue  otherwise  Is  but  to  complain  at  the 
standard  of  humfin  conduct,  established  in 
accordance  with  the  eternal  fitness  of  things 
and  in  keeping  with  the  everlasting  verities. 
So  far  as  our  Investigation  discloses,  no 
court  has  ever  held  to  the  contrary ;  and  we 
are  confident  that  our  present  construction  Is 
entirely  permissible,  and  we  think  entirely 
correct,  under  the  use  of  the  words  In  the 
statute  of  ''willfully  abandon.** 

It  may  not  be  amiss  to  remark  that  the 
defendant  Is  not  to  be  released  or  discharg- 
ed; he  is  to  be  tried  again.  Furthermore, 
bis  wife  is  not  without  the  civil  remedies 
which  are  vouchsafed  to  her  by  the  law.  See 
C.  S.  S  1667,  and  cases  cited  thereunder. 

[4,  6]  Upon  a  careful  perusal  of  the  rec- 
ord, we  think  tiie  charge  as  applied  to  the 
defendant  was  misleading  In  Its  effect;  and, 
while  the  court's  general  charge  in  other 
sections  placed  the  burden  of  proof  upon  the 
state  in  proper  form,  yet  this  specific  In- 
struction with  respect  to  the  wife's  alleged 
adultery  was  calculated  to  mislead,  and  In 
all  probability  did  mislead,  the  Jury.  State 
V.  Morgan,  136  N.  0.  628,  48  S.  E.  670.  It  is 
well  settled  that,  where  there  are  confiict- 
ing  Instructions,  with  respect  to  a  material 
matter,  a  new  trial  must  be  granted,  as  the 
jury  are  not  supposed  to  know  which  one  of 
the  two  states  the  law  correctly,  and  we  can- 
not say  they  did  not  follow  the  erroneous 
instruction.  Edwards  v.  Railroad,  182  N. 
C.  99,  43  S.  B.  685;  Williams  v.  Hard,  118 
N.  C.  481,  24  S.  JBX  217 ;  TlUett  v.  Raihroad, 
115  N.  G.  662,  20  S.  E.  480. 

The  evidence  ofTered  by  the  def^dant  was 
in  reply  to  the  necessary  allegation  that  his 
conduct  had  been  willful,  but  the  law  does 
not  cast  upon  him  the  burden  of  disproving 
the  criminal  intent  This  is  a  fact  which 
the  state  must  establish,  not  only  to  the 
satisfaction  of  the  Jury,  but  beyond  a  rea- 
sonable doubt,  before  a  verdict  of  guilty  can 
be  rendered  against  him.  The  Instruction 
of  bis  honor  was  equivalent  to  saying  that. 
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upon  the  question  of  intent,  the  burden  was 
on  the  defendant  to  satisfy  the  Jury  that  he 
had  not  acted  willfully.  It  is  true  the  in- 
struction related  to  a  specific  fact,  to  wit, 
the  alleged  adultery  of  the  wife;  but  this 
circumstance,  and  all  the  testimony  bearing 
upon  it,  was  competent  only  on  the  question 
of  intent.  In  no  other  view  was  the  evi- 
dence material  and  relevant 

For  the  error  in  the  charge,  as  indicated, 
in  placing  too  heavy  a  burden  on  the  defend- 
ant, we  are  of  opinion  that  the  cause  must 
be  submitted  to  another  Jury;  and  It  Is  so  or- 
dered. 

New  trial. 

CJjARK,  C.  J.  (dissenting).  The  defendant 
Is  Indicted  under  a  8. 1 4447,  which  provides: 

"If  any  hnsband  shall  willfully  abandon  his 
wife,  without  providing  adequate  support  for 
such  wife  and  children  which  he  may  have  be- 
gotten upon  her,  he  shall  be  guilty  of  a  misde- 
meanor." 

There  Is  no  proviso  or  exertion  In  the 
statute. 

The  defendant  testified  that  he  had  left 
his  wife  and  defiantly  added  that  he  had  not 
contributed  to  her  support,  and  does  not  In- 
tend to  do  so,  nor  to  live  with  her.  His 
contention  is  that,  though  he  has  abandoned 
his  wlf^  and  is  not  giving  her  any  support — 
which  are  the  acts  which  the  statute  makes  a 
misdemeanor — he  cannot  be  convicted  unless 
his  wife  shall  show  beyond  a  reasonable 
doubt  that  he  has  no  excuse  for  doing  so, 
and  that  the  burden  Is  on  her  to  show  beyond 
a  reasonable  doubt  that  she  has  not  com- 
mitted adultery  or  done  any  other  act  which 
would  Justify  him  in  procuring  a  divorce 
from  her.  Such  a  proposition  is  not  author- 
ized by  the  statute,  and  cannot  be  sustained 
in  reason  or  by  precedent,  save  in  an  obiter 
expression  in  State  v.  Hopkins,  130  N.  O.  at 
page  649,  40  S.  B.  973,  and  some  cases  based 
thereon. 

If  the  wife  has  done  anything  which  will 
Justify  releasing  the  defendant  from  the  mar- 
riage, the  burden  is  on  him  to  bring  sudi 
action  and  by  preponderance  of  proof  to 
satisfy  the  Jury  of  the  truth  of  his  allega- 
tions, and  even  that  will  not  release  him  from 
the  obligation  under  this  statute  to  support 
his  innocent  children,  for  in  State  v.  Kerby, 
110  N.  a  658,  14  8.  B.  866,  it  Is  held  that— 

"The  failure  by  the  father  to  provide  for  the 
support  of  the  children  is  as  much  a.  violation  ol 
the  statute  *  *  *  as  the  failure  to  provide 
support  for  the  wife." 

And,  while  a  divorce  would  release  him 
from  liability  for  her  support,  it  would  not 
relieve  him  of  the  moral  and  legal  obligation 
to  support  his  children. 

The  contention  of  the  defendant  that,  not- 
withstanding be  is  proven  or  admits  (as  in 
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it\3  case)  that  he  has  abandoned  his  wife  and 
does  not  support  her,  she  Is  presumed  beyond 
a  reasonable  doubt  to  be  guilty  of  adultery 
or  some  other  cause  that  will  Justify  him  in 
such  conduct,  and  that  the  burden  Is  upon 
her  to  show  to  the  contrary  beyond  a  reason- 
able doubt,  if  it  were  well  founded,  would 
simply  relieye  him  of  the  expense  and  bur- 
den of  proof  in  proving  her  misconduct  in  an 
action  to  sever  the  marriage  tie,  and  that,  if 
she  fails  to  prove  beyond  a  reasonable  doubt 
that  he  is  not  entitled  to  a  divorce,  he  is  dis- 
charged from  such  liability  as  fully  as  if 
there  had  been  a  divorce  granted.  This  turns 
this  proceeding  practically  into  an  action  for 
divorce,  but  throws  the  burden  of  proof  upon 
the  wife. 

The  whole  case  therefore  turns  upon  an 
inadvertent  construction  placed  upon  the 
word  "willful"  in  State  v.  Hopkins,  130  N.  O. 
649,  40  S.  El  974,  which  says  that  willful 
means  "without  a  cause  to  Justify  him  in 
doing  so."  This  certainly  cannot  be  sustain- 
ed by  anything  in  the  statute,  and  is  contrary 
to  every  definition  of  the  word  in  all  the  dic- 
tionaries and  is  unjust,  for  it  puts  upon  the 
woman  the  burden  of  disproving  everything 
that  the  plaintiff  is  required  to  prove  in  bring- 
ing an  action  for  divoroe.  A  reference  to  that 
case  will  show  that  it  was,  as  the  Judge  said, 
"a  remarkable  case,"  but  not  in  the  sense 
that  the  writer  of  that  opinion  intended 
(which  was  by  a  divided  court),  which  was 
more  a  criticism  of  the  trial  Judge  than  a 
decision  of  the  case  upon  the  merits  as  a 
matter  of  law.  The  statement  therein  that 
the  trial  Judge  had  made  the  case  "a  trial 
of  the  wife  for  adultery"  was  the  very  thing 
which  that  opinion  requires,  for,  If  followed, 
it  will  make  every  trial  for  abandonment 
primarily  a  trial  for  divorce,  the  entire  bur- 
den being  thrown,  contrary  to  law^  upon  the 
wife  to  disprove  the  charge  of  any  and  all 
conceivable  misconduct 

The  word  "willful"  is  defined  In  Webster's 
International  Dictionary  as  "voluntary;  in- 
tentional; purposely."  In  almost  the  same 
words  is  the  definition  given  by  the  Century, 
Worcester,  Standard,  Funk  &  Wagnall,  and 
all  the  other  dictionaries.  It  is  the  simple 
adjective  of  the  plain  Anglo-Saxon  word 
"win,"  which  all  men  understand,  and  which 
is  not  dependent  upon  whether  an  act  is 
excusable  or  not  It  is  "wlUful"  if  done 
purposely  and  intentionally.  On  reference  to 
4  Words  and  Phrases,  Second  Series^  In  the 
multitude  of  cases  defining  the  word  "will- 
ful" set  out  in  pages  1293-1310  there  is  no 
such  definition  given  to  the  word  "willful" 
as  meaning  "without  cause  to  Justify  him  in 
so  doing,"  as  was  held  in  State  v.  Hopkins, 
as  to  any  case  of  abandonment,  and  only 
three  or  four  cases  use  it  as  to  other  matters, 
and  then  only  by  reason  of  additional  words 
which  do  not  appear  in  our  abcmdonment 
statute. 


With  that  exception  all  the  cases  coUerted 
In  Words  and  Phrases  supra  from  all  the 
states  define  the  word  'Vlllfnl"  Just  as  it  is 
defined  in  all  dictionaries,  as  an  act  doni- 
"intentionally,"  "by  design,"  "with  set  par- 
pose,"  etc.  They  all  hold  that  "wlllfur 
means  "intentionally,  and  not  accidentally," 
and  In  some  cases  that  it  means  "wltb 
ddlberation  or  design  or  knowingly,"  and 
"not  negligently" ;  that  it  means  **purposely." 

The  obiter  expression  in  State  v.  Hopkins 
imported  into  the  word  "willful"  of  "being 
without  cause"  a  meaning  that  it  has  never 
borne  in  the  courts  or  in  the  dictionaries,  or 
In  common  parlance,  and  is  in  effect  judicial 
legislation  amending  the  statute  to  mean 
what  the  Legislature  did  not  intend  for  it  to 
mean,  and  raises  a  presumption  unknown 
elsewhere  in  the  decisions  of  any  court  In  any 
other  state  or  country,  that  when  a  man  is 
charged  with  willful  failure  to  discharge  his 
duty  to  support  his  wife  and  children  which 
he  owes  under  the  laws  of  God  and  man. 
there  is  a  presumption  beyond  a  reasonable 
doubt  that  his  wife  was  guUty  o£  adulterr 
or  some  other  grievous  offense  that  would 
Justify  him  in  leaving  her,  whi<di  la  equiva- 
lent to  turning  the  trial  Into  an  action  of 
divorce  for  adultery,  or  any  other  ground, 
with  the  burden  upon  the  wife,  and  not  upon 
the  man,  and  that  even  In  this  case,  though 
the  defendant  has  admitted  that  he  had  done 
the  act  which  the  statute  makes  a  misde- 
meanor, the  Judge  must  tell  the  Jury  that 
they  cannot  find  the  defendant  guilty  unless 
the  wife  has  proven  beyond  a  reasonable 
doubt  that  she  has  not  committed  adultery 
or  any  other  act  that  would  Justify  him  in 
leaving  her  and  the  children  without  support 

There  are  cases  in  which  the  statute  used 
other  words  in  addition  to  the  word  "will- 
ful," or  sets  up  provisos  which  would  with- 
draw the  case  from  the  operation  of  the 
statute  or  make  an  exception  or  a  defense. 
In  those  cases  It  has  been  held  that  the 
burden  of  the  defense  is  upon  the  defendant 
but  It  need  only  be  proven  to  the  satisfaction 
of  the  Jury,  and  not  beyond  a  reasonable 
doubt  and  that  unless  on  the  whole  case 
the  Jury  Is  satisfied  beyond  a  reasonable 
doubt  they  should  acquit 

Those  precedents  cannot  In  reason  apply 
to  this  statute,  which  prescribes  only  two 
things  to  make  the  defendant  guilty,  and  that 
is  the  willful  abandonment  of  his  wife  with- 
out providing  for  her  adequate  support  and 
In  this  case  both  these  facts  were  defiantly 
admitted  by  the  defendant  There  Is  no  pro- 
viso nor  exception  nor  defense  in  this  statute. 

As  long  as  the  marriage  relation  subsists;, 
the  burden  is  upon  the  defendant  to  support 
his  wife.  He  cannot  without  procuring  a 
divorce  decide  In  his  own  behalf,  without 
Judge  or  Jury,  that  he  is  entitled  to  a  divoren* 
and  walk  off  without  making  any  provision 
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for  the  support  of  bis  wife  and  children  and 
then  when  diarged  with  the  acts,  which  he 
admits,  coolly  throw  npon  his  wife  the  bur- 
den of  iHroYing  beyond  a  reasonable  doubt 
that  if  he  had  sued  for  a  dlTorce  he  would 
have  been  entitled  to  it  This  is  cruel  injus- 
tice to  wife  and  children,  the  most  defense- 
less persons  who  ask  Justice  at  the  hands  of 
a  court.  It  cannot  be  supported  in  reason. 
It  has  no  foundation  in  the  statute  and 
derires  no  authority  from  the  definition  of 
the  word  "wilUur*  in  any  dictionary  or  in 
the  courts  of  any  other  state  than  this. 

In  reference  to  the  offense  of  abandonment 
and  nonsupport,  the  law  is  thus  summed  up 
in  21  Cyc.  1614: 

"The  burden  is  on  the  state  to  proTe  erery 
element  of  the  offense;  while  the  defendant 
bears  the  burden  of  proving  his  affirmative  de- 
fenses. ^Any  evidence  which  tends  to  prove  or 
to  disprove  these  matters  is  therefore  admis- 
aible.  The  state  must  prove  its  case  beyond  a 
reasonable  doubt;  but  an  affirmative  defense 
may  be  established  by  a  preponderance  of  the 
evidence.*' 

State  ▼.  Schweitzer,  57  Conn.  648,  18  Atl. 
789,  6  L.  R.  A.  128,  is  a  case  exactly  in 
point    The  court  said: 

''The  defendant  is  charged  with  having  un- 
lawfully neglected  and  refused  to  support  his 
wife.  There  was  evidence  tending  to  prove  the 
marriage,  and  the  refusal  to  support  was  not 
denied.  The  burden  of  proof  to  show  the  un- 
lawfulness of  the  neglect  was  upon  the  state 
as  fully  as  to  show  the  neglect  Itself.  Ordi- 
narily the  conduct  of  married  women  is  such 
that  when  any  husband  neglects  or  refuses  to 
support  his  wife  the  law  itself  presumes  such 
neglect  to  be  unlawfal.  Having  shown  the 
marriage  and  the  neglect,  the  attorney  for  the 
state  could  safely  rest  upon  that  presumption. 
The  unlawfulness  was  deemed  to  be  true  prima 
fade.  And  when  the  defendant  interposed  a  de- 
fense based  upon  such  misconduct  of  his  wife  as 
made  it  lawful  for  him  to  refuse  to  support  her, 
it  was  incumbent  upon  him  to  prove  such  mis- 
conduct as  he  set  up,  that  is,  her  adultery,  and 
to  prove  it,  as  before  stated,  by  a  preponder- 
ance of  evidence.*' 

In  the  same  case  the  court  lays  down  the 
universal  doctrine  as  follows: 

*'AI1  authorities  agree  that  the  burden  is  up- 
on the  state  to  make  out  its  accusation  in  a 
criminal  case  beyond  all  reasonable  doubt  It 
seems  to  be  agreed  with  substantially  the  sam^ 
unanimity  that  when  a  defendant  desires  to  set 
up  a  distinct  defense,  such  as  is  above  mention- 
ed, he  must  bring  it  to  the  attention  of  the 
court;  in  other  words,  he  must  prove  it  A 
fact  controverted  before  any  tribunal  can 
hardly  be  said  to  be  proved  at  all  unless  there 
is  more  evidence  in  its  support  than  there  is 
against  it;"  that  is,  the  defense  must  be  prov- 
en  by  preponderance  of  the  evidence. 

The  charge  of  the  court  in  this  case  was  in 
accordance  with  the  general  principle  that  is 
thus  clearly  laid  down. 

The  court  charged  as  follows: 
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"There  must  both  be  an  abandonment  of  the 
wife  without  providing  adequate  support,  and 
such  abandonment  and  failure  to  so  provide 
must  both  be  willful,  and  by  willful  is  meant 
without  just  cause  or  excuse;  wrongful,  and 
unjustifiable.  In  this  case,  among  other  evi- 
dence the  defendant  has  offered  evidence  tend- 
ing to  show  that  the  wife  was  unfaithful,  and 
that  she  communicated  an  infectious  disease  to 
him  and  there  was  evidence  in  contradiction. 
Yon  are  the  sole  judges  of  this  and  of  all 
the  evidence  in  this  case  and  its  credibility  and 
what  weight  you  will  give  it  The  jury  found 
that  the  defense  of  the  misconduct  of  the  wife 
was  untrue." 

It  is  true  that  in  the  Connecticnt  statute 
the  word  "unlawfully"  is  used,  but  that  dis- 
tinction is  against  the  defendant  in  this  case, 
for  in  State  v.  Massey,  07  N.  a  466,  2  8.  E. 
446,  it  is  said: 

''The  term  'unlawfully'  implies  that  an  act  is 
done  or  not  done,  as  the  law  allows  or  re- 
quires," while  the  term  **wiUfolly"  is  ''done 
knowingly  and  of  stubborn  purpose." 

In  this  case  the  act  of  abandonment  and 
leaving  the  wife  without  provision  was  ad- 
mitted by  the  defendant  to  have  been  done 
hnowini^  and  of  his  stubborn  purpose. 

The  defendant  cont^ds^  however,  that 
such  burden  to  excuse  himself  does  not  de- 
volve upon  the  defendant,  but  that  upon  all 
the  evidence,  if  the  Jury  were  in  doubt  about 
it,  the  defendant  should  be  found  not  guilty, 
and  relies  upon  the  instance  of  an  alibi,  citing 
State  ▼.  Josey,  64  N.  0.  66,  but  the  court  put 
that  defense  of  an  alibi  entirely  upon  the 
ground  that  it  is  incumbent  upon  the  state 
to  prove  the  identity  of  the  defendant  and, 
if  upon  the  whole  case  and  considering  the 
evidence  for  the  defendant  there  is  a  reason- 
able doubt  whether  the  defendant  was  the 
person  who  committed  the  crime  or  not,  he 
should  be  found  not  guilty. 

Here  there  is  no  doubt  as  to  the  identity 
of  the  defendant  or  of  his  having  left  his 
wife  without  adequate  support,  and  there  is 
nothing  in  the  statute  in  the  nature  of  an 
exception  which  the  state  must  disprove. 
When  the  defendant  relies  upon  the  alleged 
misconduct  of  his  wife,  the  burden  is  upon 
him  to  prove  the  truth  of  the  defense  by 
reason  of  which  he  would  take  himself  from 
under  the  statute.  As  the  Judge  told  the 
Jury,  it  was  not  incumbent  upon  the  defend- 
ant to  prove  such  defense  beyond  a  reason- 
able doubt,  but  merely  to  the  satisfaction  of 
the  Jury. 

Where  insanity  is  pleaded,  the  burden  of 
proof  is  upon  the  defendant  to  establish  such 
defense  to  the  satisfaction  of  the  jury.  State 
V.  Terry,  173  N.  C.  706,  92  S.  B.  154;  State  v. 
Hancock,  151  N.  0.  699,  66  S.  B.  137:  State  v. 
Brandon,  53  N.  O.  468;  Stote  v.  Starling,  61 
N.  C.  366. 

The  defendant  also  relies  upon  the  proposi- 
tion that  on  an  indictment  for  "the  slander 
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of  an  innocent  woman"  the  bnrden  Is  npon 
the  state  to  prove  the  innocence  of  the 
woman,  but  the  gist  of  the  indictment  in 
that  case  rests  npon  the  prosecutrix  being  a 
virtuous  woman,  and  this  must,  of  course, 
be  proven  as  an  essential  ingredient  of  the 
offense. 

If  an  Indictment  were  allowable  simply  for 
the  "slander  of  a  woman,"  then  the  truth  of 
the  charge  might  be  pleaded  in  defense,  and 
even  then  the  burden  would  be  upon  the 
defendant  to  prove  this  to  the  satisfaction 
of  the  Jury,  but  the  statute  authorizing  an 
indictment  only  for  the  slander  of  *'an  inno- 
cent woman"  makes  her  innocence  an  essen- 
tial element  of  the  crime,  and  the  state 
undertakes  that  burden  in  instituting  the 
proceeding. 

The  lawmaking  power  has  not  thought 
proper  to  make  it  indictable  to  abandon  an 
"innocent"  wife  without  adequate  support 
It  would  be  a  great  hardship,  unauthorized 
by  statute,  to  require  the  state  to  prove  that 
the  wife  was  virtuous  and  free  of  fault  in 
every  case  where  the  husband  has  left  her 
without  adequate  support  On  the  contrary, 
the  offense  guarded  against  by  the  statute  is 
the  abandonment  by  the  husband  "willfully" 
— ^that  is,  •'purposely" — of  his  wife  without 
adequate  support  for  her  and  the  children. 
Though  the  court  has  permitted  him  to 
exempt  himself  from  the  statute  by  showing 
that  the  wife  has  committed  adultery,  there 
is  no  such  exception  in  the  statute,  and  the 
court  should  permit  him  to  avail  himself  of 
such  defense  only  upon  his  alleging  and  prov- 
ing it  to  the  satisfaction  of  the  Jury.  He  can- 
not merely  set  up  such  defense  and  throw 
upon  the  state  the  burden  of  proving  his 
wife  is  a  virtuous  woman. 

The  reasonable  presumption  Is  that,  if  she 
is  not  virtuous,  he  would  avail  himself  of 
that  fSLCt  by  an  action  for  divorce.  It  is  for 
him  to  show  any  excuse  for  the  intentional 
abandonment  of  his  wife  without  adequate 
support 

To  sustain  the  defendant's  contention  the 
court  must  necessarily  bold  it  to  be  a  pre- 
sumption of  law  that,  when  a  wife  has  been 
abandoned  by  a  husband,  beyond  a  reasonable 
doubt  she  has  been  guilty  of  adultery,  since 
it  holds  that  the  burden  is  upon  the  state  to 
prove  beyond  a  reasonable  doubt  that  she  is 
not  guilty  thereof.  There  is  nothing  in  this 
statute  which  requires  this  to  be  proven. 
There  is  nothing  in  the  statute  which  author- 
izes it 

The  defendant  relies  upon  State  v.  Hop- 
kins, 130  N.  0.  647,  40  8.  B.  973,  in  which 
case  the  learned  Judge  was  seeking  to  create 
the  defense  that,  if  a  wife  has  been  guilty  of 
adultery,  the  husband  should  not  be  held 
liable  for  abandoning  her.  But  in  the  ab- 
sence of  any  such  provision  in  the  statute  he 
endeavored  in  some  way  to  annex  this  defense 
or  excuse  to  the  word  '^willful,"  with  which 


fit  had  no  connection.  The  statute  attached 
"willful"  to  the  abandonment  in  contradis- 
tinction to  instances  in  which  the  husband 
had  separated  himself  from  his  wife,  other- 
wise than  willfully,  as,  for  instance  where 
he  might  be  incarcerated  in  an  asylum  for 
the  insane.  At  most,  the  proposition  should 
be  laid  down  that,  where  the  wife  has  been 
guilty  of  adultery,  it  makes  him  excusable, 
but  the  burden  is  upon  him  to  prove  his 
defense.  Even  that  cannot  be  sustained  as 
to  the  children  '*which  he  may  have  gotten 
upon  her,"  for  the  wife's  misconduct  will  not 
Justify  his  failure  to  provide  support  for 
them.    State  v.  Kerby,  supra. 

The  rule  as  to  the  burden  of  proof  to  be 
deduced  from  the  cases  is  this: 

"If  the  state's  evidence,  if  true,  shows  a  com- 
plete crime  of  purposely  and  willfully  aban- 
doning without  providing  adequate  support  for 
her,  then  the  burden  is  upon  the  defendant  to 
show  matters  and  facts  which  will  excuse  hli 
willfully  leaving  his  wife  Without  adequate  sup- 
port as  the  law  requires."  State  v.  Wilboarne, 
87  N.  C.  529,  and  State  v.  Connor,  142  N.  C 
700,  55  S.  E.  787. 

There  is  not  only  no  requirement  in  the 
statute  that  the  state  must  allege  or  im)ve 
the  virtue  of  the  wife,  but  there  is  not  even 
a  proviso  withdrawing  the  husband  from 
liability  in  case  of  the  wife's  misconduct 
It  is  for  the  defendant  to  allege  and  prove 
it  as  a  defense.  When  the  state  has  shown, 
and  here  the  defendant  has  admitted  It,  that 
his  wife  has  been  abandoned  by  him  without 
support  if  he  may  withdraw  himself  from 
criminal  liability  therefor,  he  should  show, 
if  he  can,  that  she  has  not  been  a  yirtuous 
woman  since  her  marriage.  This  is  a  matter 
of  defense,  not  a  part  of  the  offense,  and  the 
burden  of  proof  is  upon  the  defendant  This 
has  been  the  uniform  ruling  of  this  court 
when  there  has  been  a  proviso  (and  there  is 
none  here)  which  withdraws  the  defendant 
upon  a  certain  state  of  fiicts  from  liability 
under  the  broad  general  terms  of  the  statute 
creating  the  offense.  State  v.  Norman,  13  N. 
0.  222;  State  v.  Call,  121  N.  0.  649,  28  S.  B. 
517;  State  v.  Welch,  129  N.  O.  580,  40  S.  R 
120.  A  very  similar  case  to  this  waa  State 
V.  George,  98  N.  C.  570,  "for  abduction  of  a 
child,"  in  which  the  court  held  that  the 
words  of  the  proviso  '^without  the  oonsent 
and  against  the  will  of  the  father"  were  not 
a  part  of  the  description  of  the  offense*  and 
must  be  provoi  by  the  defendant 

In  an  indictment  for  embezzlement  O.  S.  I 
4268,  "not  being  an  apprentice  or  other  i>er- 
son  under  16  years  oi  age,"  must  be  charged, 
but  the  defendant  must  show  that  he  is  under 
16.  State  V.  Blackley,  188  N.  C.  622,  50  S.  B. 
310,  and  cases  there  cited.  Under  the  former 
law  in  prosecutions  for  retailing  spirituous 
liquor  (Revisal,  |  3529)  the  bill  must  have 
charged  that  it  was  done  "without  license^'* 
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but  the  burden  was  upon  the  defendant  to 
show  that  he  had  license.  State  v.  Emery,  98 
N.  C.  668.  3  S.  B.  636;  State  v.  Smithy  117  N. 
O.  809,  23  S.  B.  449;  State  ▼.  Holmes,  120 
N.  C.  576,  26  S.  B.  692,  and  a  long  line  of 
authorities. 

In  an  indictment  for  fornication  and  adult- 
ery (C.  S.  §  4343)  the  bill  must  allege  "not 
being  married  to  each  other,"  but  the  burden 
la  on  the  defendants  to  show  that  they  are 
married  as  a  matter  of  defense.  State  v. 
McDuffle,  107  N.  0.  888,  12  S.  B.  83;  State  v. 
Peeples,  108  N.  0.  769,  13  S.  B.  8;  State  ▼. 
Cutsball,.  109  N.  C.  769,  14  S.  B.  107,  26  Am. 
St  R^.  599. 

In  an  indictment  for  entering  upon  land 
without  Ucense  (G.  S.  I  4305)  the  bill  must 
allege  that  the  entry  was  "without  license," 
but  the  burden  is  on  the  defendant  to  prove 
license.  State  v.  Glenn,  118  N.  a  1194,  23 
S.  B.  1004. 

The  statute  under  which  the  defendant  is 
indicted  does  not  require  allegation  of  proof 
that  the  wife  was  a  virtuous  woman,  nor  is 
there  any  proviso  withdrawing  the  husband 
from  liability  if  the  wife  has  committed 
adultery.  It  is  solely  a  matter  of  excuse 
which  he  must  allege  and  prove,  for  there  is 
no  presumption  of  her  guilt.  In  other  states 
the  courts  hold  that,  even  when  the  statute, 
unlike  ours,  makes  the  chastity  of  the  woman 
a  part  of  the  description  of  the  offense  of 
abduction,  there  is  a  presumption  in  favor  of 
female  virtue,  and  hence,  when  the  state  has 
shown  that  the  defendant  has  abducted  or 
eloped  with  the  wife  of  another  man,  the 
burden  Is  on  him  to  show  that  she  was  un- 
chaste as  a  matter  of  defense.  In  the 
absence  of  proof  the  courts  elsewhere  will 
not  presume  that  a  woman  who  is  shown  to 
have  been  abducted  was  unchaste.  Brad- 
Shaw  V.  People,  163  lU.  159,  38  N.  B.  652; 
Slocum  V.  People,  90  IlL  281;  Griffin  v.  State, 
109  Tenn.  32,  70  S.  W.  61;  People  v.  Brewer, 
27  Mich.  138;  Andre  v.  State,  5  Iowa,  889, 
68  Am.  Dec.  708;  State  v.  Higdon,  82  Iowa, 
264. 

The  sole  answer  vouchsafed  to  all  these 
settled  precedents  and  principles  is  that  the 
burden  must  be  put  upon  the  wife  of  proving 
beyond  a  reasonable  doubt  (before  she  can 
force  her  husband  to  support  her  and  her 
children  who  he  admits  he  has  left)  that  she 
has  not  been  guilty  of  adultery  or  any  other 
misconduct  because  it  is  said  in  State  v. 
Hopkins,  supra,  that  the  word  "willful" 
meant  not  only  what  the  statute  said  and 
the  dictionaries  hold,  but  it  further  means,  in 
this  particular  matter,  "without  just  cause,** 
nnd  therefore  the  burden  is  upon  her  to 
disprove  that  beyond  all  reasonable  doubt 

When  a  precedent  is  so  patently  wrong 
and  unjust  to  wives  and  children  and  with- 
out warrant  in  any  statute  or  in  any  reason, 
it  is  creditable  and  proper  to  overrule  it,  that 
it  may  no  long^  be  a  hindrance  in  execut- 
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ing  the  law  and  doing  justice.  It  is  true  the 
Legislature  has  not  interfered  and  told  the 
court  that  they  had  misconstrued  the  mean- 
ing of  the  word.  That  is  a  matter  for  the 
court  to  correct,  and  It  should  do  so  now. 
The  Legislature  used  the  word  "willful"  in 
the  ordinary  acceptation  of  the  word,  and  as 
defined  in  all  the  dictionaries  and  In  the 
decisions  of  all  the  courts,  and  there  is 
nothing  for  the  Legislature  to  amend.  It 
used  the  word  "willful"  and  no  other,  and  the 
court  should  apply  and  use  the  settled  mean- 
ing attached  to  that  word.  There  is  no  pro- 
viso or  defense  which  in  the  statute  would 
withdraw  the  act  of  leaving  the  wife  and 
children  without  support  from  the  penalty 
provided  by  the  statute. 

There  is  no  superstitious  sanctity  attaching 
to  a  precedent  It  is  proper  that  precedents 
should  not  be  lightly  changed  or  without 
sufficient  cause.  But  they  should  not  be 
adhered  to  when  an  opinion  has  clearly  mis- 
construed a  statute  or  is  otherwise  palpably 
erroneous. 

This  court  baa  never  hdd  that  it  was  in- 
fallible, nor  has  any  other  court  We  have 
repeatedly  overruled  our  own  decisions,  and 
a  large  pamphlet  was  issued  some  years  ago 
containing  a  list  of  such  cases^  and  a  similar 
compilation  now  would  be  two  or  three  times 
as  large.  The  same  is  true  of  the  United 
States  Supreme  Ck>urt  and  all  other  courts. 
Men  and  nations  may — 

"Rise  on  stepping-stones 
Of  their  dead  selves  to  higher  things." 

Courts  can  only  maintain  their  authority 
by  correcting  their  errors  to  accord  with 
Justice  and  the  advance  and  progress  of  each 
age.  They  must  slough  otf  that  which  is 
obsolete  and  correct  whatever  is  erroneous 
or  contr^iry  to  the  enlightenment  and  sense 
of  Justice  of  the  age  and  to  the  spirit  of  new 
legislation. 

While  the  courts  are  properly  slow  to 
change  deciaionB  unless  Justice  requires  it 
(as  it  so  loudly  does  in  this  case),  there  are 
two  classes  of  cases  in  which  there  should 
be  close  adherence  to  dedsions: 

(1)  When  a  decision  has  become  a  rule  of 
property.  In  such  case  the  matter  should  be 
left  to  legislation,  which  speaks  prospectively. 

(2)  As  to  matters  of  practice,  which  are 
founded  not  on  principle,  but  are  more  or 
less  arbitrary  rules.  These  should  be  left 
till  there  is  a  change  either  in  the  rules  of 
the  court  or  by  legislation.  But  this  case 
does  not  involve  a  rule  of  property,  nor  is  it 
merely  a  question  of  practice  not  involving 
a  denial  of  Justice  or  discrimination. 

Even  in  such  an  important  matter  as  Hoke 
V.  Henderson,  15  N.  O.  1,  25  Am.  Dec.  677, 
which  was  decided  by  one  of  the  ablest  courts 
we  ever  had,  and  which  was  affirmed  no 
less  than  62  times,  it  was  properly  and  Justly 
overruled  by  this  court  in  Mial  y.  Ellington* 


764 


108  SOUTHBASTCRN  SBPORTEB 


(N.a 


134  N.  C.  136,  46  S.  B.  961,  65  L.  R.  A.  e97, 
notwithstanding  It  had  been  held  for  law 
for  more  than  70  years.  The  court  felt  Itself 
strong  enough  and  under  a  duty  to  correct 
that  erroneous  decision.  The  courts  do  not 
claim  infallibility.  This  court  not  infrequent- 
ly oyerrules  the  court  below,  and  in  turn  on 
writs  -of  error  our  decisions  have  been  over- 
ruled by  the  United  States  Suprema  Court 
That  court  has  corrected  its  own  errors  to 
the  extent  that  it  has  overruled  a  large  num- 
ber of  its  own  decisions.  Some  years  ago  It 
held  invalid  a  statute  of  the  state  of  New 
York  which  protected  working  men  frdm 
working  more  than  10  hours  per  day  in  a 
temperature  of  more  than  120  degrees.  Since 
then  that  court  has  advanced  and  has  held 
valid  the  Adamson  Law  (U.  8.  Oomp.  St  |i 
8680a-8680d),  which  protects  working  men  in 
the  open  air  from  more  than  8  hours  labor  a 
day.  The  court  advanced  with  the  age.  It 
has  overruled  nuiny  other  important  cases. 
And  when  it  has  not  done  so  the  public  have 
done  so  by  constitutional  amendments,  nota- 
bly by  the  Eleventh,  the  Sixteenth  and  other 
amendments. 

In  this  state  two  of  our  most  eminent 
judges'  held  in  State  v.  Black,  60  N.  0.  262, 
86  Am.  Dec  436,  and  State  v.  Rhodes,  61 N.  a 
455,  98  Am.  Dec.  78,  speaking  for  unanimous 
courts,  that  a  husband  had  a  right  to  thrash 
his  wife,  even  without  any  provocation,  with 
the  restriction  only  that  he  could  not  perma- 
nently injure  her.  In  less  than  10  years 
thereafter,  in  State  v.  Oliver,  70  N.  O.  60, 
while  both  those  Judges  were  still  on  the 
bench,  and  counsel,  as  shown  by  his  brief 
printed  in  the  report  of  the  case,  relied  upon 
those  (then)  recent  decisions.  Judge  Settle 
speaking  for  a  unanimous  court,  curtly  said 
(with  their  approval),  without  deigning  to 
argue  the  question:  "We  have  advanced  from 
that  barbarism." 

In  State  v.  Edens,  95  N.  0.  696,  59  Am. 
Rep.  294  (as  late  as  1886),  the  court  reverted 
to  the  former  ruling  that  a  husband  was  not 


liable  for  beating  his  wife  **unless  the  battery 
is  so  great  and  excessive  as  to  put  life  ani^ 
limb  in  peril  or  permanent  injury  is  inflict- 
ed,*' and  for  this  reason  deducing  the  ruling 
that  where  the  husband  in  that  case  had 
married  a  young  wife  who  refused  to  live  in 
the  same  house  with  his  mistress,  but  left 
him,  and  thereupon  he  circulated  the  vilest 
slanders  against  her,  without  any  foundation 
in  fact  the  court  held  that  he  was  not  liable 
under  the  statute  which  made  it  indictable 
to  "attempt  to  wantonly  and  maliciously  in- 
jure and  destroy  the  reputation  of  an  inno- 
cent and  virtuous  woman,**  on  the  ground 
tliat  the  slanderer  was  her  husband,  thou^ 
this  was  an  aggravation,  and  not  a  defense. 
This  barbarism  was  also  overruled.  State  v. 
Fulton,  149  N.  0.  485,  63  8.  B.  145. 

In  State  v.  Hopkins  the  decision  Is  even 
more  barbarous,  if  possible^  holding,  without 
authority  in  any  statute  or  in  reason,  and  by 
a  dictum  originating  in  tibat  case  (whieb 
gave  to  the  word  ^'willful*'  a  meaning  which 
it  does  not  liave  in  the  dictionaries,  or  in  any 
other  court),  that  a  wife  asking  for  legal  enir 
port  la  presumed  to  be  guilty  of  adultly  or 
other  misconduct  and  that  "beyond  a  reason- 
able  doubt"  she  must  prove  that  she  is  not 
Surely  It  is  time  that  we  had  advanced 
"from  that  barbarism**  also,  and  should  place 
ourselves  in  line  with  all  the  other  courts 
which  hold  that  there  is  no  presumption 
against  the  virtue  of  women.  Just  as  there 
is  none  against  the  honesty  of  men,  and  that 
he  who  asserts  the  contrary  must  prove  it 
and  when  it  is  set  up  as  a  defense  it  must  be 
shown  by  the  defendant  and  at  least  to  the 
satisfaction  of  the  Jury. 

No  presumption  that  a  woman  has  com- 
mitted adultery  and  that  she  must  disprove 
it  beyond  a  reasonable  doubt  can  rise  merely 
because  she  asks  that  the  courts  make  her 
husband  give  her  and  her  children  the  sop- 
port  which  the  law  requires  him  to  give  and 
when  he  admits  (as  in  this  case)  or  Is  proven 
leaving  them  witliout  such  support 
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CARTER  V.  CARTER  et  ox.     (No.  282.) 

(Supreme  Court  of  North  Carolina.    Oct  19, 

1921.) 

I.  Franda^  atatute  of  €=s>l38(2)— Upon  ropn- 


CARTER  Y.  CARTKR 
(lOS  8.B.) 

''(2)  That  the  plaintiff  on  the 
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day  of 

October,  1919»  parchased  from  the  defendants 
above  named  the  tract  of  land  described  in  par- 
agrraph  1  of  this  complaint  at  the  price  of  $1,- 
750,  and  paid  to  the  defendants  the  whole 
amount  of  said  purchase  price.  The  defend- 
ants at  the  time  they  received  said  purchase 


diation  of  parol  agreement  to  sell,  purchaser  ,  price  promised,  agreed,  and  contracted  to  exe- 
may  recover  price  paid.  '■  cute  to  the  plaintiff  a  deed  for  said  tract  of 

Where*  the    full    amount    of   the    purchase  j  ^*^,^' .   _^ 
money  is  paid  and  the  purchaser  enters  into  '       (8)  That  this  plaintiff,  immediately  after  she 
possession  under  a  parol  contract  to  convey    ^^  purchased  said  tract  of  land  and  paid  the 
land  which  the  vendor  afterwards  repudiates  I  whole  amount  of  the  purchase  price  therefor, 
by  refusing  to  convey,  the  purchaser  may  re-    erected  a  dwelling  house  on  the  land,  which 


cover  the  price  paid. 

2.  Frauds,  statute  of  ^=»I38(5)  —  Purchaser 


«<i 


cost  her  $925,  and  also  erected  one  tobacco 

bam  thereon,  at  the  cost  of  $350,  making  a 

,  total  of  $1,275  which  the  plaintiff  has  spent  in 

may  recover  for  improvenents  upon  vendor's    making  improvements  on  said  tract  of  land, 

refusal  to  convey.  I  making  a  total  including  the  purchase  price  of 

When  the  purchaser  has  entered  into  pos- 1  $3,026,   which   the  pla&itiff  has  expended  on 

session,  paid  the  purchase  money,  and  made  ink-  <  the  tract  of  land. 

provements  on  the  faith  of  vendor's  parol  '*(4)  That  the  plaintiff  took  possession  of 
promise  to  convey,  whidi  be  refuses  to  do,  '  said  tract  of  land  on  the  — — -  day  of  January, 
pleading  the  statute  of  frauds,  the  purchaser  i  1^0,  and  has  been  living  on  the  same,  occupy- 
may  recover,  in  addition  to  the  price  paid,  com-  \  ing  tiie  house  she  erected  thereon  as  a  dwell- 
pensation  for  his  improvements  to  the  extent  j  ing. 
that  they  have  enhanced  the  value  of  the  land. 

Appeal  from  Superior  Court,  Colmnbus 
County;  Cranmer,  Judge. 

Action  by  Fannie  Carter  against  Sam  C. 
Carter  and  wKa  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.  Snor,  Judgment 
set  aside,  and  cause  remanded. 

This  action  was  brought  to  recover  the 
purchase  money  paid  by  plaintiff  to  the  de- 
fendants upon  a  parol  contract  for  the  pur- 
chase of  land  which  the  lattw  have  r^u- 
diated,  and  refused  to  convey  to  thse  plaintiff, 
and  also  to  recover  the  amount  by  whldi  the 
land  was  enhanced  in  value  by  certain  im- 
provements and  betterments  placed  by  the 
plaintiff  upon  the  tract  of  land  so  sold  to  her, 
as  will  appear  from  the  complaint,  which  Is 
as  follows: 


«« 


(1)  That  the  defendants  were  prior  to  the 


(5)  That  on  the  6th  day  of  March,  1920,  the 
plaintiff  had  a  deed  in  fee  simple  prepared  from 
Sam  C.  Carter  and  wife,  Lillian  Carter,  to  the 
plaintiff,  conveying  to  her  the  tract  of  land  de- 
scribed in  paragraph  1  of  this  complaint,  and 
presented  the  same  to  Sam  C.  Carter  and  wife, 
Lillian  Carter,  and  requested  them  to  execute 
it  in  due  form  and  according  to  law. 

"(6)  That  Sam  C.  Carter  and  wife,  Lillian 
Carter,  defendants  above  named,  failed  and  re- 
fused to  execute  the  deed,  and  doth  still  refuse 
to  execute  the  same  to  the  plaintiff,  in  violation 
of  their  promise  and  agreement  to  convey  the 
same. 

''(7)  That  the  defendants  are  now  cutting 
and  removing  timber  from  the  tract  of  land,  and 
are  threatening  to  continue  to  cut  and  remove 
timber  therefrom,  to  the  plaintiff's  great  dam- 
age of  $800. 

'^(8)  That  the  pllaintiff  has  caused  a  summons 
to  issue  from  the  superior  court  of  Columbus 
county  in  an  action  entitled  as  above. 

"(9)  That  the  defendants  are  insolvent  as 


dV'S^oStoS.TSm  ^e'^o^Tr;  Z  S:    thia  Plaintiir  i.  informed,  believe.,  and  «>  -- 


simple  of  the  foUowing  described  tract  of  land: 
In  Columbus  county,  state  of  North  Carolina, 

adjoining  the  lands  of  and  others,  and 

bounded  as  follows,  vis.:  Beginning  at  a  stake 
the  second  comer  of  lot  No.  7  and  runs  north 
45  degrees  east  the  line  of  lot  No.  8,  to  the 
comer  of  Dunn  swamp  the  fork  of  it  and  alley 
bay,  thence  up  said  bay  to  a  black  gum  bay 
by  the  puhlie  road  Manaduke  Powell's  comer, 
thence  with  the  road  to  lot  No.  T,  thence  with 
it  south  70  degrees  east  to  the  beginning,  con- 
taining 43  acres,  more  or  less,  and  being  lot 
No.  9  of  the  division  of  the  land  of  James  Dy- 
son, deceased,  excepting  two  acres  already  con- 
veyed, and  for  a  more  perfect  description  ref- 
erence is  hereby  made  to  said  division  and 
deed  made  by  Precflla  Dyspn  on  the  7th  day  of 
Jane,  1888,  to  Samnel  Merritt,  and  recorded 
July  13,  1887  in  Book  N-N  of  Deeds  at  page 
247,  records  of  Columbus  county,  in  the  office 
of  register  of  deeds,  and  which  is  hereby  refer- 
red to  and  made  a  part  of  this  deed,  which  see 
for  further  description  of  this  land. 


leges. 

"Wherefore  the  plaintiff  prays  the  court  that 
an  order  be  made  restraining  the  defendants, 
their  agents,  servants,  and  employees,  from 
cutting  and  removing  any  timber  from  said 
tract  of  land,  or  in  any  manner  committing  acts 
of  trespass  thereon  or  from  going  upon  said 
tract  of  land,  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  proper." 

Donald  McRackan,  of  Whlteville,  and  S. 
Brown  Shepherd,  of  Baleigh,  for  appellant. 


WALKER,  J.  (after  stating  tbe  facts  as 
above).  We  are  of  the  opinion  that  there 
was  error  in  the  Judge's  ruling.  The  plain- 
tiff had  entered  Into  a  parol  contract  with 
the  defendants  by  whidi  it  was  stipulated 
that  the  defendants  should  convey  to  her  a 
certain  tract  of  land,  containing  43  acres, 
more  or  less,  and  particularly  described  in 


For  otli«r  caaw  Me  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgeata  and  Indextf 
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the  oomplaint,  upon  the  payment  by  the 
plalntiir  of  the  purchase  money,  which  was 
$1,750,  and  which  was  duly  paid  by  the 
plaintiff,  believing  that  defendants  would 
comply  with  their  promise  and  convey  the 
land,  and  that,  relying  upon  the  defendants' 
promise,  the  plaintiff  entered  into  the  pos- 
session of  the  land,  and  erected  valuable  im- 
provements thereon  which  reasonably  cost 
$1^5.  The  plaintiff  caused  a  proper  deed 
to  herself  for  the  premises  to  be  prepared, 
whldh  was  sufficient  in  form  and  substance 
to  convey  the  estate  promised  by  parol  to  be 
conveyed  by  the  defendants  to  her,  and  de- 
fendants refused  to  execute  the  same,  and 
now  deny  that  the  contract  was  ever  made, 
pleads  the  statute  of  frauds,  and  claims  own- 
ership of  the  land,  and  all  this  notwithj9tand- 
ing  they  have  the  purchase  money  In  their 
pocket.  We  must  be  governed  In  our  deci- 
sion by  the  allegations  of  the  complaint,  on 
which  our  statement  of  the  facts  is  based, 
the  court  having  dismissed  the  action  upon 
the  pleadings,  and  certain  alleged  admis- 
sions, which  do  not,  In  our  opinion,  affect 
the  question,  at  this  stage  of  the  case,  and, 
when  so  controlled  we  must  hold  that  such  a 
transa^rtion  does  not  look  well  for  the  defend- 
ants, and  upon  it  the  Judgment  of  the  lower 
court  is  not  sustained  by  the  law,  and  cer- 
tainly not  by  equity. 

[1]  We  have  solemnly  adjudged  in  this 
court,  more  than  once,  that  where  there  is 
a  parol  oontract  to  convey  land,  the  full 
amount  of  the  purchase  money  is  paid,  the 
vendee  enters  into  possession,  and  the  ven- 
dor afterwards  repudiates  the  contract  by 
refusing  to  make  a  deed  for  the  land,  the 
purchaser  may  recover  the  price  of  the  land 
80  paid  by  him  (Durham  Land,  etc..  Go.  v. 
Guthrie,  116  N.  O.  881,  21  S:  E.  952),  and  fur- 
ther that  where  the  vendor  elects  so  to  repu- 
diate his  parol  contract  by  refusing  to  con- 
vey and  sets  up  the  statute  of  frauds,  the 
purchaser  may  recover  the  amount  paid  by 
him  for  the  land  under  his  prayer  for  gener- 
al relief,  although  the  action  be  for  specific 
performance  (Wilkie  v.  Womble,  90  N.  O.  254 
[dted  in  the  note,  at  page  879,  of  19  L.  R. 
A.] ;  Murdock  v.  Anderson,  57  N.  C.  77 ;  El- 
lis V.  Ellis,  16  N.  C.  398).  Under  the  old  sys- 
tem, whoi  thetsoarts  of  law  and  equity  were 
separate,  it  was  held  that  the  purchaser 
could  not  proceed  in  equity  to  recover  the 
imrchase  price  which  had  been  paid  by  him, 
as  he  had  a  full  and  adequate  remedy  nt  law, 
that  is,  by  an  action  for  money  had  and  re- 
ceived to  his  use  by  the  vendor  or  for  money 
paid  under  a  contract,  the  consideration  hav- 
ing failed  by  the  conduct  of  the  adverse  par- 
ty, but  now  the  two  systems  are  blended,  and 
since  1868  that  rule  has  become  obsoleta 
Murdock  v.  Anderson,  supra;  Wilkie  v. 
Womble,  supra.  But  even  under  the  foxmar 
system,  if  from  peculiar  circumstances  the 
remedy  at  law  would  be  inadequate,  the  equi- 


ty court  would  have  interfered  and  given  re- 
dress.   Ellis  V.  Ellis,  supra. 

[2]  The  general  right  of  the  purchaser  to 
recover  what  he  lias  paid  on  the  purchase 
money,  and  the  obligation  of  the  vendor  to 
restore  what  has  been  unjustly  received  by 
him  on  his  repudiated  promise,  results  (says 
Smith,  0.  J.,  in  Wilkie  v.  Womble,  supra) 
from  the  annulling  of  the  executory  agree- 
ment  for  the  sale  of  the  land  and  will  be  en- 
forced against  the  party  so  avoiding  it.  This 
was  also  held  in  Beaman  v.  Simmons,  76  N. 
G.  43,  which  was  an  action  to  recover  bad^ 
the  purchase  money  paid  on  a  repudiated,  or 
canceled,  contract.  And  when  the  purchaser 
has  entered  into  possession  of  the  land,  paid 
the  purchase  money,  and  made  improve- 
ments, on  the  faith  of  the  vendor^s  pavol 
promise  to  convey  to  him,  which  he  refuses 
to  do,  and  repudiates  the  contract  by  plead- 
ing the  statute  of  frauds,  the  seller  may  re- 
cover not  only  the  purchase  money  paid  by 
him,  but  compensation  for  his  improvements 
to  the  extent  that  they  have  enhanced  the 
value  of  the  land.  Ford  v.  Stroud,  150  N.  C. 
362,  64  S.  E.  1;  Pass  v.  Brooks,  125  N.  G. 
129,  34  S.  E.  228  (modified,  but  not  on  this 
point,  in  127  N.  C.  119,  37  S.  B.  151);  Albea 
V.  Griffin,  22  N.  O.  9;  Hedgepeth  v.  Rose,  95 
N.  G.  41;  Railroad  Go.  v.  Battle,  66  N.  G. 
541;  Tucker  v.  Markland,  101  N.  C.  422,  8  S. 
E.  169.  The  court  said  In  PasB  ▼.  Brooks, 
supra,  125  N.  G.  at  page  131,  34  S.  E.  228: 

^'The  law  will  not  allow  the  plaintiff  to  take 
possession  of  the  lot  without  repaying  the  pur- 
chase money  so  paid  to  him,  and  without  also 
paying  for  the  valuable  improvements  put  on 
the  lot,  by  reason  of  said  parol  contract;  this 
would  be  unjust  and  inequitable." 

We  said  in  Jones  v.  Sandlin,  160  N.  GL 150, 
at  page  154,  75  S.  E.  1075,  1077 : 

**The  general  rule  is  that  if  one  is  induced  to 
improve  land  under  a  promise  to  convey  the 
same  to  him,  which  promise  is  void  or  voida- 
ble, and  after  the  improvements  are  made  he 
refuses  to  convey,  the  party  thuH  disappointed 
shall  have  the  benefit  of  the  improvements  to 
the  extent  that  they  increased  the  value  of  the 
land"— citing  Kelly  v.  Johnson,  135  N.  G.  647, 
47  S.  B.  674;  Reed  v.  Exnm,  84  N.  a  430; 
Luton  V.  Badham,  127  N.  G.  96^  87  S.  B.  143, 
53  L.  R.  A.  337,  80  Am.  St  Rep.  783;  Albea 
V.  Griffin,  22  N.  G.  9;  Hedgepeth  v.  Rose,  96 
N.  G.  41;  Pitt  V.  Moore,  99  N.  G.  85,  6  8. 
E.  389,  6  Am.  St  Rep.  489. 

This  oourt,  in  Joyner  v.  Joyner,  151  N.  C 
181,  at  page  182,  65  S.  B.  896,  897,  refers  to 
Albea  v.  Griffin,  supra.  Baker  ▼.  Garson,  21 
N.  G.  381,  and  Pitt  v.  Moore,  99  N.  G.  85,  5 
S.  E.  389,  6  Am.  St  Rep.  489,  and  says: 

'*An  examination  of  these  cases,  as  well  as 
Luton  V.  Badham,  127  N.  G.  96^  in  whidi  case 
many  of  the  previous  decisions  of  this  court  are 
reviewed,  will  disclose  that  the  basis  of  the 
relief  granted  in  each  of  these  cases  was  a  pa- 
rol agreement  to  convey  certain  land,  or  an  in- 
terest therein,  which  induced  an  expenditure 
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of  money,  in  good  faith,  in  its  improvements 
and  the  enrichment  of  the  land,  the  repudiation 
of  the  agreement  to  convey,  and  the  attempt 
thereby  to  perpetrate  a  frand.** 

Albea  r.  Griffin,  supra,  decided  that— 

"Although  payment  of  the  purchase  money, 
taking  possession,  and  making  Improvements, 
win  not  entitle  the  vendee  to  the  specific  per- 
formance of  a  parol  agreement  for  the  sale  of 
land,  yet  he  has,  in  equity,  a  right  to  an  account 
of  the  purchase  money  advanced,  and  the  value 
of  his  improvements,  deducting  therefrom  the 
annual  value  during  his  possession,"  and  the 
case  of  Baker  v.  Carson,  supra,  was  approved. 

See,  also,  Wharton  v.  Moore,  84  N.  G.  479, 
37  Am.  Rep.  627;  Barker  v.  Owen,  9S  N.  O. 
198,  at  203. 

We  wish  to  be  exactly  just  to  the  defend- 
ants, and  this  induces  us  to  state  that  in  the 
answer  it  is  denied  that  defendants  contract- 
ed with  the  plain ti£f,  as  the  latter  alleges, 
but  that  they  did  contract  to  sell  her,  and 
did  afterwards  convey  to  her,  a  smaller  tract 
of  land  on  which  the  improvements  were 
made;  but  we  do  not  agree  with  the  judge 
that  no  issues  of  fact  or  law  were  raised  by 
the  pleadings,  or  that  the  pleadings  were 
in  such  a  state  that  he  could  dismiss  the  ac- 
tion, without  giving  proper  consideration  to 
the  plaintiff's  equity,  or  even  to  his  remedy 
at  law. 

The  fact  that  plaintiff  has  received  a  deed 
for  the  land  on  the  northwest  side  of  the 
drain,  and  has  no  other  deed,  or  other  writ- 
ing for  any  other  part  of  the  land,  did  not 
authorize  a  nonsuit,  or  dismissal  of  the  ac- 
tion, because  plaintiff  does  not  allege  that 
she  had  any  other  writing,  but  that  by  pa- 
rol defendants  agreed  to  convey  the  land  in 
question  and  that  she  paid  the  purchase 
money  and  was  let  into  possession  of  the 
said  land,  under  the  agreement,  and  then 
made  the  improvements.  If  it  turns  out  that 
plaintiff  has  received  some  land  for  the  pur- 
chase money  paid  by  her,  she  would  only  be 
entitled  to  recover  the  fair  balance  due  to  be 
ascertained  in  the  proper  way. 

It  is  not  now  required  that  we  should  con- 
sider the  question  relating  to  the  injunction 
whidi  was  refused,  as  it  is  not  relevant  to 
the  controversy.  We  do  not,  however,  see 
why  plaintiff  should  be  entitled  to  an  in- 
junction against  the  cutting  of  timber  when 
it  appears  she  is  not  the  legal  or  equitable 
owner  of  the  land. 

We  may  add  that,  when  the  allegations  in 
the  case  are  threshed  out,  it  may  finally  ap- 
pear that  plaintiff's  allegations  are  not  sus- 
tained, and  that  she  is  really  not  entitled  to 
any  return,  either  legal  or  equitable.  But  as 
there  was  a  peremptory  dismissal  of  the 
ease,  we  are  not  dealing  with  the  actual 
facts,  but  with  plaintiff's  allegations  in  her 
complaint. 
The  judgment  wUl  be  set  aside  and  the] 
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case  submitted  to  a  Jury  ujkmi  proper  issues, 
unless  a  reference,  or  other  method  of  trial, 
is  agreed  upon  by  the  parties,  and  the  case 
is  accordingly  remanded,  with  directions  for 
further  proceedings  therein  not  inconsistent 
with  this  opinion,  and,  In  other  respects,  ac- 
cording to  the  course  and  practice  of  the 
courts. 
Error. 


(182  N.  C.  818) 

STATE  V.  JENKINS.     (No.  93.) 

(Supreme  Ck>nrt  of  North  Carolina.    Oct  28, 

1921.) 

1.  Criminal  law  ^=» 1 189— Newly  discovered  ev- 
idence not  ground  for  application  for  new 
trial  in  Supreme  Court. 

The  Supreme  Ck>urt  will  not  grant  motion 
for  new  trial  in  a  criminal  action  for  newly 
discoyered  evidence. 

2.  Larceny  €=968(l)~Reoeivlna  stolen  goods 
^=>9(  I  )~Eificlence  sufficient  to  warrant  sub- 
mission of  case  to  Jury. 

In  a  prosecution  for  stealing  meat  and 
for  receiving  and  having  stolen  meat  in  posses- 
sion, evidence  held  to  warrant  submission  to  the 
jnry  of  the  question  of  defendant's  guilt  as 
against  a  motion  for  a  dismissal  under  C.  S.  { 
4643. 

3.  Criminal  law  ^=s>822( 1 6)— Instruction  as  to 
reasonable  doubt  held  not  erroneous  when 
considered  as  a  whole. 

In  a  prosecution  for  stealing  meat  and  hav- 
ing stolen  meat  in  possession,  an  instruction  as 
to  reasonable  doubt,  as  applied  to  defendant's 
explanation  of  possession  of  the  stolen  prop- 
erty, held  not  erroneous  when  considered  as  a 
whole. 

Appeal  from  Superior  Court,  Northampton 
County;   Cranmer,  Judge. 

J.  M.  Jenkins  was  convicted  of  larceny  and 
of  haying  and  receiving  stolen  goods,  and  he 
appeals.    No  error. 

The  following  is  the  bill  of  indictment: 

"The  jurors  for  the  state  upon  their  oath 
present:  That  J.  M.  Jenkins,  late  of  the  coun- 
ty of  Northampton,  on  the  5th  day  of  March, 
1921,  with  force  and  arms,  in  said  county  a 
lot  of  bacon  meat  of  the  value  of  $25,  the  goods 
and  chattels  of  G.  B.  Warren  then  and  there  be- 
ing found,  then  and  there  did  feloniously  steal, 
take,  and  carry  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  a&d 
against  the  peace  and  dignity  of  the  state. 

"And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  on  the  day 
and  year  aforesaid  in  said  county  the  said  J. 
Si.  Jenkins  a  lot  of  bacon  meat  of  the  value  of 
$25,  the  goods  and  chattels  of  G.  B.  Warren, 
then  and  there  being  found,  feloniously  did 
have  and  receive,  well  knowing  the  same  to 
have  been  feloniously  stolen,  taken  and  carried 
away,   contrary   to   the   statute  in   such   case 
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made  and  proTlded,  and  againat  the  paaca  and 

dignity  of  the  atateJ 
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Stanley  Winbome  and  Uoyd  J.  Lawrence, 
i>oth  of  Murfreesboro,  and  S.  Brown  Shepard, 
of  Raleigh,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Aast  Atty.  Qen.,  for  the  State. 

ADAMS,  J.  [1]  When  the  case  was  called 
for  argument,  the  defendant's  counsel  filed  a 
motion  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence.  The  motion  must 
be  denied.  In  numerous  decisions  this  court 
has  held  that  a  new  trial  will  not  be  awarded 
in  a  criminal  action  for  newly  discovered  evi- 
dence; and  in  State  v.  LiUiston,  141  N.  0. 
857,  54  S.  E.  427,  115  Am.  St  Rep.  706,  the 
Chief  Justice  said: 

"So  the  point  is  settled  if  the  uidform  prac- 
tice of  this  court  and  its  repeated  and  uniform 
decisions  to  the  same  effect  can  settle  any- 
thing." 

See  State  ▼.  Register,  133  N.  G.  747,  46  S. 
E.  21;  State  v.  Turner,  143  N.  0.  641,  67  S.  E. 
158;  State  v.  Ice  Co.,  166  N.  C.  403,  81  S.  E. 
«66,  62  L.  R.  A.  (N.  8.)  219,  Ann.  Cas.  1916C, 
728. 

[2]  The  defendant  in  apt  time  made  a  mo- 
tion to  dismiss  the  action  as  in  case  of  non- 
suit C.  8.  f  4643.  Recapitulation  of  the 
testimony  would  serve  no  useful  purpose^  for 
it  is  plain  that  the  controversy  could  be  de- 
termined only  by  the  verdict  of  the  jury.  At 
the  trial  there  was  evidence  tending  to  show 
that  on  the  night  of  March  6  some  one  had 
broken  into  the  prosecutor's  smokehouse  and 
bad  stolen  six  hams  and  six  shoulders,  which 
on  March  7  were  found  in  possession  of  the 
defendant ;  also  evidence  of  various  other  dr- 
eumstances  tending  to  connect  the  defendant 
with  the  offense  charged.  The  defendant  tes- 
tified, and  introduced  several  witnesses  in  his 
behalf.  An  issue  of  fact  was  thus  Joined  be- 
tween the  state  and  the  defendant,  and  the 
court  properly  submitted  to  the  Jury  the 
.  question  of  the  defendant's  guilt  In  State  v. 
Carlson,  171  N.  0.  823,  89  S.  E.  80,  it  is  said: 

'The  motion  to  nonsuit  requires  that  we 
should  ascertain  merely  whether  there  is  any 
evidence  to  sustain  the  allegations  in  the  in- 
dlctmcDt  The  same  rule  applies  as  in  dvil 
cases,  and  the  evidence  must  receive  the  most 
favorable  construction  in  favor  of  the  state 
for  the  purpose  of  determining  its  legal  suf- 
ficiency to  convict,  leaving  its  weight  to  be 
passed  upon  by  the  jury." 

There  is  an  exception  to  the  charge.  The 
record  contains  this  statement: 

"The  court  further  charged  the  jury  that  one 
found  in  possession  of  stolen  property  recent- 
ly after  the  commission  of  the  theft  is  pre- 
sumed to  be  the  thief,  but  that  this  is  a  pre- 
sumption of  fact  and  not  of  law,  and  is  weak 
or  strong  according  to  the  facts  and  drcum- 
stances  of  the  case;  that  one  found  in  posses- 
siou  of  goods  recently  stolen  was  called  upon 


to  account  for  or  explain  his  possession  by  the 
evidence  in  the  case  and  drcumstancea,  bat 
that  this  presumption  arising  from  the  posses- 
sion of  goods*  recently  stolen  could  be  rebutted 
and  explained,  and  the  burden  was  on  the  de- 
fendant to  show  to  the  satisfaction  of  the 
jury,  if  they  found  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  was  in  the 
possession  of  the  stolen  meat,  how  he  came  into 
its  possession;  hut  he  would  not  have  to  show 
it  beyond  a  reasonable  doubt  nor  by  a  pre- 
ponderance of  evidence,  but  merely  to  the  sat- 
isfaction of  the  jury;  and  if  the  evidence  in  the 
case  in  explanation  of  such  possession,  or  any 
evidence  or  drcumstancea,  raised  a  reasonable 
doubt  in  the  minds  of  the  jury  as  to  the  guilt 
of  the  defendant  that  they  would  return  a  ver- 
dict of  not  guilty;  and  the  court  further  diarg- 
ed  the  jury  that  before  they  could  consider 
any  presumption  arising  from  what  it  called  re- 
cent possession  the  jury  would  have  to  be  sat- 
isfied from  the  evidence  beyond  a  reasonable 
doubt  that  the  meat  found  in  the  smokehouse 
of  the  defendant  was  the  meat  in  question  of 
the  prosecuting  witness,  and  that  it  had  been 
stolen. 

''The  court  further  charged  the  Jury  that  the 
defendant  was  presumed  to  be  innocent,  and 
that  this  presumption  of  innocence  continued 
throughout  the  entire  case,  and  that  before  they 
could  convict  the  defendant  they  must  be  satis- 
fied from  the  evidence  beyond  a  reasonable 
doubt  of  his  guilt,  and  that  if  they  were  so 
satisfied  they  would  find  him  guilty,  but  if  they 
were  not  so  satisfied  they  should  return  a 
verdict  of  not  guilty." 

[3]  The  court  instructed  the  jury  in  effect 
that  the  prosecution  was  begun  with  a  pre- 
sumption of  innocence  in  favor  of  the  defoid- 
ant  and  throughout  the  trial  the  burden  re- 
mained with  the  state  to  satisfy  the  Jury  be- 
yond a  reasonable  doubt  that  the  defendant 
was  guilty  of  the  offense  charged  in  the  in- 
dictment That  portion  of  the  charge  which 
imposed  upon  the  defendant  the  burden  of  ex- 
plaining possession  of  the  stolen  {woperty 
to  the  satisfaction  of  the  Jury,  considered 
alone,  was  technically  incorrect  If,  after  they 
had  considered  all  the  evidence,  the  jury  en- 
tertained a  reas<mable  doubt  of  his  guilt  th^ 
defendant  was  entitled  to  an  acquittal;  and 
such  reasonable  doubt  may  have  existed  al- 
though the  Jury  may  not  have  been  satisfied 
with  the  defendant's  particular  explanation. 
However,  by  considering  the  charge  in  its  en- 
tirety, 'In  the  connected  way  in  which  it  was 
given"  (State  v.  Exum,  138  N.  C.  599,  50  S.  E. 
283),  we  observe  that  his  honor,  after  saying 
that  the  burden  was  on  the  state  to  satisfy 
the  jury  beyond  a  reasonable  doubt  of  the  de- 
fendant's guilt,  gave  the  additional  instruct 
tion  that,  if  the  evidence  In  explanation  of 
the  defendant's  possession  of  the  property, 
or  any  evidence  or  drcumstanceeb  raised  a 
reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant the  verdict  should  be  not  guilty. 
Upon  consideration  of  the  record  we  find  bc 
reversible  error. 

No  error, 
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Appeal  from  Superior  Ck)nrt*  Wilson  Coun- 
ty;   Connor,  Jndge. 


<Suprein«  Court  of  North  Carolixuu    Oct.  19, 

1921.) 

1.  Deeds  «S8>I28— Wills  «s8>60e(2)— Rule  ie 
Shelio/s  Case  eae  of  law,  eocolniilna  intent. 

The  mle  in  Shelley's  Case  is  not  a  rule  of 
<!onstn2ction,  but  one  of  law,  and,  if  the  lan- 
^age  used  in  a  particular  instrument  brings 
the  case  within  the  operation  of  the  mle,  the 
intention  of  the  grantor  or  deyisor  does  not 
eentroL 

2.  Wilis  «=»608(3)— When  rtiie  In  Shelley's 
Case  appllee  stated. 

In  order  that  the  mle  In  Shelley's  Case 
may  apply,  the  words  "heirs"  or  "heirs  of  the 
body"  must  be  taken  in  their  technical  sense, 
^carrying  the  estate  to  the  entire  line  of  heirs, 
to  hold  as  inheritors  under  the  canons  of  de« 
scent,  and,  if  it  appears  by  correct  constmc- 
tion  that  these  words  are  not  used  in  that 
sense,  but  only  as  words  designating  certain 
persons  or  a  restricted  class  of  heirs,  the  rule 
does  not  apply. 

3.  Wilis  ^=s>450— Should  be  oenstnisil  to  make 
every  word  elfeotlve  and  elansee  hamonious. 

A  will  should  be  construed  so  as  to  giye 
effect  to  eyery  word  and  every  clause,  and  to 
harmonise  the  seyeral  clauses,  provided  the 
effect  is  not  inconsistent  with  the  general  in* 
tent  of  testator  as  gathered  from  the  entire 
instrument. 

4.  Wills  «S8>I05,  493— Devise  over  to  teetatei's 
"eetate"  not  veld  for  nneertainty. 

Devise  of  land  to  daughter  for  life  and  at 
tier  death  to  her  bodily  heirs,  if  any,  and  if 
none  "to  return  to  my  estate,"  held  not  void  for 
wicertainty,  since  the  legal  significance  of  the 
word  "estate"  must  be  ascertained  from  the 
•context,  and,  there  being  no  residuary  clause, 
must  be  held  to  mean  hdrs. 

[Bd.  Note.— For  other  definitions,  see  Words 
■and  Phrases,  First  and  Second  Series,  Bstate.] 

4(.  Wilis  0=9858(1)— Oflles  ef  residuary  clause 
stated. 

The  office  of  a  residuary  clause  in  a  will  is 
to  provide  for  the  ultimate  dispoirition  of  leg- 
acies and  devises  which  are  void,  or  have  lapsed, 
•or  have  been  refused. 

4.  Wilis  0=»866— In  absence  of  residnaiy 
dausei,  lapsed  or  void  gifts  go  to  next  of 
kin  or  heirs. 

In  the  absence  of  an  effective  residuary 
dause,  a  lapsed  or  void  legacy  or  devise  will 
go  to  the  next  of  kin,  or  to  the  heirs  of  the  tes- 
tator, as  in  case  of  intestacy. 

7.  Wills  i»s>606(3)— Devisee  held  to  take  life 
"eetate,"  and  not  fee,  under  rule  In  Sbeiley's 
CasSb 

Where  testator  lent  land  to  his  daughter 
for  life,  and  after  her  death  gave  it  to  her  bod- 
ily heirs,  if  any,  "and,  if  none,  to  return  to  my 
eatate,"  the  daughter  took  a  life  estate  merely, 
and  not  the  fee  under  the  rule  in  Shelley's  Case, 
the  devise  over  to  the  "estate"  in  effect  being 
one  to  testator's  general  heirs,  there  being  no 
residuary  dause. 


Submission  of  controversy  without  action 
by  H.  S.  Bold  and  wife,  as  plaintiffs,  and 
Oscar  Neal,  as  defendant  B^om  a  Judgment 
for  plaintiff^,  defendant  appeals.   Reversed. 

H.  S.  Reid  and  wife,  Laura  Reid,  and 
Oscar  Neal,  desiring  to  submit  a  question  in 
difference,  which  might  be  the  subject  of  a 
civil  action,  have  agreed  upon  the  following 
statement  of  facts,  upon  which  the  contro- 
versy depends,  and  present  the  controversy 
for  submission  to  this  court  for  determi- 
nation: 

(1)  Laura  Reid  is  the  daughter  of  Ishmael 
Wilder,  and  H.  S.  Reid  is  her  husband. 

(2)  Ishmael  Wilder  died  domiciled  in  the 
county  of  Wilson,  N.  C,  in  February,  1017, 
having  first  made  and  published  his  last  will 
and  testament,  by  the  third  item  of  which 
he  devised  to  his  daughter,  Laura  Reid,  certain 
lands,  the  following  being  a  true  and  correct 
copy  thereof,  to  wit:  "I  lend  to  my  daughter, 
Laura  Reid,  60^  acres,  the  remaihder  of  my 
land,  to  indude  the  house  where  Joe  Barnes 
now  Uves,  to  her  during  her  natural  life,  and 
at  her  deatli,  I  give  it  to  her  bodily  heirs,  if 
any,  and  if  none,  to  return  to  my  estate."  The 
said  last  will  and  testament  sfter  having  been 
duly  proven  according  to  law  was  admitted  to 
probate  and  recorded  in  Book  of  Wills  No.  0, 
p.  1,  in  the  office  of  the  derk  of  the  superior 
court  of  Wilson  county. 

<8)  lliat  no  other  item  or  part  of  said  will 
deals  in  any  manner  with  the  lands  devised  unto 
Laura  Reid,  and  there  is  no  residuary  clause 
therein. 

(4)  That,  after  the  death  of  Ishmael  Wild- 
er, the  devisees  caused  the  lands  to  be  sur- 
veyed by  J.  T.  Revell,  surveyor,  on  April  20, 
1920,  and  the  lands  devised  unto  Laura  Reid  by 
the  third  item  of  said  last  will  and  testament 
are  described  as  follows: 

"Beginning  at  a  stake,  C.  E.  Brame's  corner, 
and  runs  thence  N.  3°  B.  283  poles  to  a  stake, 
H,  G.  Wilder's  corner;  thence  N.  87®  W.  88% 
poles  to  a  stake  in  Hinnanf  s  line,  H.  Q.  WUd- 
er's  comer;  thence  S.  8"  W.  283  poles  to  a 
stake  in  Brame's  line;  thence  SV  E.  83^ 
poles  to  the  beginning,  containing  50^  acres, 
as  surveyed  by  Jont  T.  Revell." 

(5)  That  H.  S.  Reid  and  his  wife,  Laura 
Reid  have  contracted  and  agreed  to  sell  the 
said  59%  acres  of  land  to  Oscar  Neal,  and  Os- 
car Neal  has  agreed  to  purchase  the  same  and 
to  pay  therefor  the  sum  of  $10,000,  upon  the 
tender  to  him  of  a  good  and  sufficient  deed,  con- 
veying unto  him  the  said  lands  in  fee  simple. 

(6)  That  H.  S.  Reid  and  wife,  Laura  Reid, 
have  tendered  unto  the  said  Oscar  Neal  a 
deed,  property  executed,  conveying  the  said 
lands  unto  him  and  demanding  the  payment  ef 
the  purchase  price,  according  to  the  terms  of 
the  contract,  but  tiie  said  Oscar  Neal  declines 
to  accept  the  said  deed  and  pay  the  purchase 
price. 

(7)  H.  S.  Reid  and  wife,  Laura  Reid  con- 
tend that,  under  the  terms  of  the  will  of  Ish- 
mael Wilder,  the  said  Laura  Reid  is  seised  in 
fee  simple  ct  the  said  land.  Oscar  Neal  con- 
tends  that,   under  the  terms  of  the  will  of 
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Ishmael  Wilder,  the  said  Laura  Reld  la  not 
aeized  of  a  fee-simple  estate  therein,  and  she 
and  her  hnshand  cannot  convey  the  same  to 
him  in   fee   simple. 

Wherefore  the  said  parties  suhmlt  to  this 
court  the  determination  of  the  question  in 
difference  between  them,  and  if  the  said  court 
shall  be  of  the  opinion  that  the  said  Laura 
Reid  is  seized  of  a  fee-simple  estate  in  and 
to  the  said  lands,  then  judgment  shall  be  ren- 
dered by  the  said  court  requiring  the  said 
Oscar  Neal  to  accept  the  said  lands  and  pay 
the  purchase  price  according  to  the  contract; 
but  if  the  court  shall  be  of  opinion  that  the 
said  Laura  Reid  is  not  seised  of  fee-simple  es- 
tate in  said  lands,  then  judgment  shall  be  ren- 
dered accordingly. 

•HIb  honor,  Judge  George  W.  Connor,  ren- 
dered the  following  judgment: 

This  controversy  without  action  coming  on 
to  be  heard  before  the  undersigned  resident 
judge  of  the  Second  judicial  district,  in  which 
the  county  of  Wilson  is  located,  upon  the 
agreed  statement  of  facts  submitted,  and  it 
appearing*  to  the  court  that  the  said  agreed 
statement  of  facts  is  properly  verified  under 
the  statute  and,  after  giving  the  matter  con- 
sideration, the  court  being  of  the  opinion  that 
Laura  Reid  is  seised  in  fee  simple  of  the  lands 
devised  unto  her  by  the  last  will  and  testament 
of  Ishmael  Wilder,  it  is,  therefore,  upon  mo- 
tion of  Connor  and  Hill,  attorneys  for  H.  S. 
Reid  and  wife,  Laura  Reid,  ordered,  decreed, 
and  adjudged  that  the  said  Oscar  Neal  accept 
a  deed  tendered  to  him  by  the  said  H.  S.  Reid 
and  wife,  Laura  Reid,  and  pay  unto  them  pur- 
chase price  agreed  upon,  to  wit,  $10,000,  and 
the  costs  of  this  proceeding  to  be  taxed  by 
the  Clerk. 

The  defendant  excepted  and  appealed. 

E.  J.  Barnes,  of  Wilson,  for  appellant 
Connor  ft  Hill,  of  Wilson,  for  appellees. 

ADAACS,  J.  In  February,  1917,  Ishmad 
Wilder  died  domiciled  in  the  county  of  Wil- 
son, having  made  his  last  will  and  testament 
which  has  been  duly  proved  and  probated. 
Item  8  is  as  follows: 

"I  lend  to  my  daughter  Laura  Reid,  59^ 
acres,  the.  remainder  of  my  land,  to  include  the 
house  where  Joe  Barnes  now  lives,  to  her  dur- 
ing her  natural  life,  and  at  her  death,  I  give  it 
to  her  bodily  heirs,  if  any,  and  if  none,  to  re- 
turn to  my  estate." 

The  plaintiffs  contend  that  the  devise  over 
— "to  return  to  by  estate** — is  void;  that  the 
word  "estate"  refers,  not  to  persons,  but  to 
the  condition  or  circumstances  in  which  the 
testator  stood  with  reference  to  his  property 
— the  nature  and  extent  of  his  interest;  that 
there  Is  confusing  uncertainty  as  to  the  per- 
sons wh6  might  succeed  to  the  title  upon  the 
failure  of  the  feme  plaintiff's  "bodily  heirs," 
and  that  the  devisee,  Laura  Beid,  has  an 
estate  in  fee  simple  under  the  rule  in  Shel- 
ley's Case.  It  therefore  becomes  necessary 
to  decide  whether  the  rule  in  Shelley's  Case 
applies,  and,  if  it  does  not,  to  construe  the 


devise  under  which  the  feme  plaintiff  claims 
tiUe  to  the  land. 

This  noted  rule,  a  prolific  source  of  litiga- 
tion, is  stated  by  Coke  as  follows: 

"When  an  ancestor,  by  any  gift  of  convey- 
ance, taketh  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs  in 
fee  or  in  tail,  the  word  heirs  is  a  word  of  lim- 
itation of  the  estate,  and  not  a  word  of  pur- 
chase.**   1  Coke,  104. 

In  Kent's  Commentaries,  as  a  citation  of 
Preston's  definition,  the  rule  is  giv«i  in  this 
language: 


"Where  a  person  takes  an  estate  of  freehold, 
legally  or  equitably,  under  a  deed,  or  will,  or 
other  writing,  and  in  the  same  instrument  there 
is  a  limitation  by  way  of  remainder,  either 
with  or  without  the  interposition  of  another 
estate,  of  any  interest  of  the  same  legal  or 
equitable  quality  to  his  heirs,  or  heirs  of  his 
body,  as  a  class  of  persons  to  take  in  succes- 
sion from  generation  to  generation,  the  limi- 
tation to  the  heirs  entitles  the  ancestor  to  the 
whole  estate."    4  Kent,  Com.  215. 

[1]  It  is  held  with  practical  unanimity  that 
the  principle  stated  is  not  a  rule  of  construc- 
tion, but  a  rule  of  law.  If  the  language  used 
in  a  particular  instrument  brings  the  case 
within  the  operation  of  the  rule,  the  inten- 
tion of  the  grantor  or  devisor  does  not 
control. 

In  Nobles  v.  Nobles,  177  N.  O.  245,  98  S.  E. 
715,  Justice  Hoke,  speaking  tor  this  court, 
said: 

**The  rule  in  question  has  always  been  rec- 
ognized with  us,  and  a  perusal  of  these  and 
other  like  cases  will  disclose  that,  when  the 
terms  of  the  instrument  by  correct  interpreta- 
tion convey  the  estate  in  remainder  to  the  heirs 
of  the  first  taker  as  a  class,  *to  take  in  suc- 
cession from  generation  to  generation,'  to  the 
same  persons  as  those  who  would  take  as  in- 
heritors under  our.  canons  of  descent  and 
in  the  same  quantity,  the  principle  prevails  as  a 
rule  of  property  both  in  deeds  and  wills,  and 
regardless  of  any  particular  intent  to  the  con- 
trary otherwise  appearing  in  the  instrument" 

This  court  has  had  occasion  from  time  to 
time  to  construe  divers  Instruments  in  which 
the  language  used  bears  striking  similarity 
to  the  language  in  the  devise  under  consid- 
eration. Recourse  to  former  adjudications 
may,  in  the  present  Instance,  serve  to  direct 
us  to  the  correct  conclusion. 

In  Francks  v.  Whitakw,  116  N.  C.  518»  21 
S.  SL  175,  the  devise  was  In  these  words: 

"I  give  and  devise  (real  estate)  to  my  be- 
loved son  E.  S.  Francks,  during  his  natural  life, 
and  after  his  death  to  his  lawful  heir  or  heirs, 
should  he  have  any  surviving  him,  but  should 
he  not  have  any  lawful  heir  or  heirs  surviving 
him,  then  I  give  and  devise  the  same  to  the  chil- 
dren of  my  beloved  son  W.  W.  Francks.' 


If 


The  court  held  that  the  proper  construction 
of  the  will  is  as  if  it  read: 
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1  give  and  derise  to  my  beloved  son  B.  S.  [  in  fee,  and  that  the  defendant  was  entitled 


Francks,  during  his  natural  life,  -and  after 
his  deatii  to  his  issue,  should  he  leave  any 
surviving  him,  but  should  he  not  leave  issue 
then  I  give  and  devise  the  same  to  the  chil- 
dren of  my  beloved  son  W.  W.  FrancksJ 


»f 


In  Bird  v.  Gilliam,  121  N.  0.  327,  28  S. 
B.  489,  the  devise  was: 

**To  my  daughter  Mary  during  her  natural  life 
and  give  the  same  to  the  heirs  of  her  body, 
but  if  my  daughter  Mary  should  not  have  no 
lawful  heirs  of  her  body  the  said  land  at  her 
death  shall  go  back  to  my  son  William  and 
the  heirs  of  his  body.** 

The  court  said: 

'The  rule  in  Shelley's  Case  does  not  apply 
here.  If  there  had  been  no  words  explanatory 
of  the  words  'heirs  of  her  body*  in  connectiOD 
with  the  estate  devised  to  Mary,  she  would 
under  the  rule,  have  taken  the  fee.  Nichols  v. 
Gladden,  117  N.  0.  497.  But  there  were  such 
explanatory  words  where  the  testator  said: 
'But  if  my  daughter  Mary  should  not  have  no 
lawful  heirs  of  her  body  the  said  land,'  etc. 
Such  explanatory  words  have  been  construed 
by  this  court  to  mean  'issue.*  Rollins  v.  Keel, 
115  N.  0.  68.  Mary  then  took  only  a  life  es- 
tate." 

The  case  of  May  ▼.  Lewis,  182  N.  0.  116, 
43  S.  B.  560,  is  of  similar  import.  There 
the  devise  was  In  the  following  words: 

"I  loan  unto  my  son  Benjamin  May  my  entire 
interest  in  the  tract  of  land  *  *  *  to  be 
his  during  his  natural  life,  and  at  his  death  I 
gire  said  land  to  his  heirs,  if  any,  to  be  theirs 
in  fee  simple  forever;  and  if  he  should  die 
without  heirs,  said  land  to  revert  back  to  his 
next  of  kin." 

The  court  held  that  the  son  took  a  Ufb 
estate,  saying  that— 

"Any  words  added  to  the  limitation  which 
carry  the  estate  to  any  other  person,  in  any 
other  manner  or  in  any  other  quality  than  the 
canons  of  descent  provide,  will  take  the  case 
out  of  the  operation  of  the  'rule,*  and  limit  the 
interest  of  the  first*  taker  to  an  estate  for  his 
life.** 

Pudcett  T.  Morgan,  168  N.  G.  344,  74  S.  B. 
15,  presents  the  case  of  a  devise,  the  terms 
of  which,  excepting  the  last  clause,  are  sub- 
stantiaUy  identical  with  the  language  used 
In  this  case: 

**I  leave  Martha  Morgan,  the  wife  of  James 
Morgan,  48  H  acres  of  land,  known  as  the 
Hachael  tract,  on  the  east  side,  during  her  life, 
then  to  her  bodily  heirs,  if  any;  but  if  she 
have  none,  back  to  her  brothers  and  sisters.*' 

Martha  Morgan  died  in  1894,  leaving  two 
daughters,  one  of  whom  was  the  plaintiff, 
who  had  intermarried  with  P.  H.  Puckett 
James  Morgan,  the  surviving  husband  of 
Martha*  was  in  possession  of  the  land,  claim- 
ing a  life  estate  as  tenant  by  the  curtesy. 
Upon  demurrer,  the  Judge  held  that  under 
Shelley's  Case  Mrs.  Morgan  took  an  estate 


to  the  possession  of  the  land  duHng  his  life. 
But  in  the  opinion  of  this  court  Justice 
Brown  said: 

"It  is  also  manifest  that  the  testator  did  not 
intend  that  his  daughter  should  take  an  estate 
in  fee,  for  in  express  words  he  devised  her  an 
estate  for  life  only,  and  the  context  shows  that 
he  intended  that  her  children  should  take  at 
her  death,  and,  in  the  event  of  her  death  with- 
out children,  then  that  her  brothers  and  sisters 
should  receive  the  property." 

These  precedents  are  maintained  in  the 
more  recent  decisions  of  this  court  Black- 
ledge  y.  Simmons,  180  N.  C.  535,  105  S.  E. 
202;  WaUace  v.  Wallace,  181  N.  C.  158,  106 
S.  B.  501.  In  the  former  case  there  was  a 
devise  of  real  estate  to  the  testator's  daugh- 
ter for  life,  and  at  her  death  unto  the  heirs 
of  her  body  lawfully  begotten,  with  a  pro- 
vision that,  In  the  event  of  her  dying  without 
heirs  of  her  body,  the  land  should  go  to  the 
testator's  heirs  at  law.  Justice  Walker,  cit- 
ing numerous  decisions  bearing  upon  the 
question^  concluded  that  the  words  "heirs  of 
her  body"  should  not  be  construed  in  their 
technical  sense,  as  denoting  an  entire  class  of 
heirs  to  take  in  indefinite  succession,  but 
should  be  construed  as  meaning  the  children 
of  the  testator's  designated  child^  Accord- 
ingly it  was  held  that  the  first  taker  acquir- 
ed a  life  estate  and  the  children  an  estate  in 
fee  as  purchasers.  In  the  latter  case,  Elisha 
Wallace  and  his  wife  executed  a  deed  convey- 
ing to  C.  A.  Wallace  a  tract  of  land,  to  hold 
during  his  natural  life,  subject  to  the  support 
and  protection  of  the  grantors  during  their 
lifetime.  In  the  deed  is  this  additional  pro- 
vision: 

"And  then  after  the  death  of  the  above  said 
C.  A.  WaUace,  then  said  land  to  descend  in  fee 
simple  to  his  bodily  heirs  if  any,  and  if  none, 
to  go  to  his  next  of  kin.' 


fft 


O.  A.  Wallace  died  without  the  birth  of 
issue,  and  made  his  will  devising  the  lacnd 
for  life  to  his  widow,  Selina,  "and  at  her 
death  to  the  chUdren  of  R.  I.  Wallace."  The 
representatives  and  children  of  the  deceased 
brothers  and  sisters  of  O.  A  Wallace  institut- 
ed a  special  proceeding  for  partition,  mak- 
ing parties  his  widow  and  his  surviving 
brothers  and  sisters.  The  widow  and  the 
petitioners  contended  that  C  A  Wallace  took 
an  estate  in  fee  simple,  while  the  defendants 
insisted  that  he  took  only  a  life  e^te,  and 
that  upon  his  death  they  acquired  title  to 
the  land  by  virtue  of  the  limitation  to  the 
next  of  kin.  In  an  opinion  revie^iTing  the 
authorities,  Justice  Hoke  said: 

"We  must  •  •  •  hold  that  C.  A.  WaUact 
took  only  a  life  estate  under  the  deed  from  his 
father,  and  that  under  the  ulterior  limitation 
to  his  next  of  kin,  the  property  belongs  to  his 
surviving  brothers  and  sisters  to  the  ezrlueiou  . 
of  the  widow  and  his  nephews  and  niecea'" 
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[2]  The  pzevafling  doctrlM  drawn  from  tbe 
decisions  in  this  Jurisdiction  is  crystalized 
In  Wallace  t.  Wallace  In  the  following  para- 
graph: 

"From  theM  and  other  anthorities  it  will  be 
noted  that,  in  order  to  an  application  of  the 
mle  in  Shelley's  Oase  (being  contrary  as  it  is 
to  the  expressed  will  of  the  grantor  that  the 
first  taker  should  haye  a  life  estate  only),  the 
words  'heirs'  or  'heirs  of  Uie  body'  must  be 
taken  in  their  technical  sense  carrying  the  es- 
tate to  the  entire  line  of  heirs  and  at  this  time 
and  in  this  jurisdiction  to  hold  as  inheritors 
under  our  canons  of  descent,  and  if  it  appears 
by  correct  construction  that  these  words  are 
not  used  in  that  sense,  but  only  as  words  des- 
ignating certain  persons  or  confining  the  inher- 
itance to  a  restricted  class  of  heirs,  the  rule 
does  not  apply  and  the  ancestor  or  first  taker 
win  be  held  to  have  acquired  only  a  life  estate 
according  to  the  express  words  of  the  instru- 
ment" 

But  fhe  plaintiffs  Insist  that  the  Instm- 
ments  cmistnied  In  these  decisions  may  be 
differentiated,  in  that  the  nlterior  derise  In 
the  Instant  case^  limited  not  to  a  person  or 
class  of  persons,  but  to  "my  estate,"  is  Void 
because  indefinite  and  nncertain.  The  Im- 
mediate question,  then.  Is  ttiis:  "What  is 
the  proper  legal  construction  of  the  words 
'if  any,  and  If  none»  to  return  to  my  estattt*?" 

It  is  true  that  the  rule  in  Shelley's  Case  is 
a  rule  of  law,  and  not  of  construction ;  but 
whether  the  ulterior  devise  is  TSUd,  or  wheth- 
er the  limitation  is  to  the  "technical  heirs" 
of  the  first  taker,  or  to  a  particular  class  of 
heirs,  is  essentially  a  preliminary  question 
as  to  the  construction  of  the  particular  In- 
strument under  consideration;  and  the  intent 
of  the  grantor  or  devisor  is  to  be  disregarded 
only  where  a  proper  interpretation  of  his 
language  brings  the  particular  case  within 
the  rule.  Puckett  t.  Morgan,  supra;  Black- 
ledge  y.  Simmons,  supra.  In  construing  this 
clause:  "If  any,  and  if  none,  to  return  to 
my  estate^' — ^the  intent  of  the  testator  must 
be  sought  unless  we  hold  as  a  matter  of  law 
that  the  clause  Is  void  upon  its  face.  If  the 
words  referred  to  are  susceptible  of  any 
construction  which  Is  consistent  with  the  va- 
lidity of  the  will  in  its  entirety,  we  cannot 
declare  them  void  without  doing  violence  to 
one  of  the  cardinal  rules  of  construction. 

[3]  A  will  should  be  construed  so  as  to  giye 
effect  to  every  word  and  every  clause,  and  to 
harmonise  the  several  clauses  provided  the 
effect  Is  not  inconsistent  with  the  general 
intent  and  purpose  of  the  testator  as  gather- 
ed from  the  entire  Instrument  90  A.  ft  B, 
Bn.  (2d  Bd.)  664;  Gardner  on  Wills,  373; 
Satterwaite  v.  Wilkinson,  173  N.  O.  S9,  81 
8.  B.  609. 

[4]  It  cannot  be  successfully  urged  that  the 
word  "estate"  makes  the  last  limitation  void 
for  uncertainty.  Tbla  word  has  more  than 
one  meaning,  and  is  susceptible  of  more  than 


one  construction.  Anciently  confined  t6  land, 
it  has  been  enlarged  so  as  to  embrace  prop- 
erty of  every  description.  Bbumerated  with 
words  which  are  descriptive  of  personal  or 
chattel  interests,  it  may  exclude  real  estate 
altogether.  It  may  denote  the  quantity  of 
interest,  or  the  thing  devised,  or  the  condi- 
tion or  circumstances  in  which  the  owner 
stands  in  regard  to  his  property.  3  Words 
and  Phrases,  First  Series,  2475  et  seq.  Also^ 
it  has  been  construed  as  meaning  a  person. 
Bennett  v.  State,  62  Ark.  516^  36  8.  W.  Ma 
Its  legal  signification  must  be  ascertained 
from  the  context,  or  an  examination  of  aD 
the  provisions  of  the  instrument  in  which  it 
appears.  In  Downing  v.  Grigsby,  251  HI. 
568,  96  N.  B.  513,  it  is  said  that  the  ordinary 
meaning  of  the  words  "revert  to  my  estate" 
is,  "return  to  the  aggregate  of  all  the  prop 
erty  which  I  may  leave  at  my  death." 

It  will  be  observed  that  In  the  last  will 
and  testamoit  of  Ishmael  Wilder  there  is 
no  residuary  clause — ^In  ftiet  no  dause,  ex- 
cepting item  8 — ^which  purports  to  deal  with 
the  land  in  question.  If  Laura  Beid  die  with- 
out bodily  heirs,  or  children*  or  "issue" 
(Francks  v.  Whitaker,  supra;  Bird  t.  GU- 
liam,  supra;  O.  S.  i  ITS^),  and  effect  be 
given  to  the  ulterior  limitation,  in  whom  wiU 
the  title  vest? 

[B,  6]  The  office  of  the  residuary  dause  In 
a  wiU  is  to  provide  for  the  ultimate  disposi- 
tion of  legacies  and  devises  which  are  void, 
or  have  lapsed,  or  have  been  refused.  In  the 
absence  of  an  effectiye  residuary  clause,  a 
lapsed  or  void  legacy  or  devise  will  go  to  the 
next  of  kin,  or  to  the  heirs  of  the  testator, 
as  in  case  of  intestacy.  Johnson  v.  Johnson, 
88  N.  C.  426;  Winston  ▼.  Webb,  62  N.  0.  1» 
93  Am.  Dec.  609;  Bobinson  ▼•  Mclver»  63  N. 
0.  640;  Twitty  ▼.  Martin,  90  N.  a  643. 

[7]  After  a  careful  consideratibn  of  the 
authorities,  we  conclude  that  effect  must  be 
given  to  the  ulterior  limitation^  "and  if  none 
to  return  to  my  estate";  that  the  testator 
gave  to  his  daughter  Laura  a  life  estate, 
with  remainder  in  fee^  defeasible  upon  the 
failure  of  her  "bodily  heirs"  (Kirkman  v. 
Smith,  174  N.  0.  603,  94  S.  B.  428);  and  that 
the  devise  in  item  8  should  be  construed  as 
if  it  read: 

"I  devise  to  my  daughter,  Laura  Beldt  69^ 
acres,  the  remainder  of  my  land,  to  include 
the  house  where  Joe  Barnes  now  lives,  to  her 
daring  her  natural  life,  and  at  her  death,  I  give 
it  to  her  issue,  if  any,  and  if  none,  to  my 
heirs" 

— ^1.  e..  In  the  abeoice  of  a  resdduary  clause, 
to  those  who  would  have  been  entitled  had 
the  testator  died  intestate.  It  is  obvious, 
then,  that  under  the  vdll  of  her  father  Laura 
Reid  takes  only  a  life  estate,  and  that  the 
plaintiffiB  cannot  convey  the  land  in  fee 
simple.  The  Judgment  is  therefore  reversed. 
Reversed, 
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8P00NER  V.  8HELFER  at  al.    (Noi  2529.) 
(Supreme  Court  of  Georgia.     Oct  14,  1021.) 

(8yndbu9  hy  the  Court.) 

LaMHord  aad  tenant  ^ss>296 (2)— Vendor  and 
purchaser  0=93(2)— Contraot  held  leaae  with 
•ptimi  to  purohasa,  not  oontraot  of  talo^  and 
landlord  might  toe  out  warrant  of  ejoodon 
after  torm. 

The  contract  (set  out  In  the  otatement  of 
f^cta)  examined,  and  construed  to  be  a  lease 
iHth  an  option  to  the  lessee  to  buy  at  the  stipu- 
lated price,  exercisable  within  the  time  specified 
during  the  term  of  the  lease,  upon  the  lessee's 
fun  performance  of  the  terms  of  the  contract; 
and  after  the  expiration  of  the  rent  term  it  was 
the  rifht  of  the  landlord  to  sue  out  a  warrant, 
under  section  5386  et  seq.  of  the  C^yil  Code  of 
1910,  for  the  tenant's   summary  eviction. 

Error  from  Superior  Ckrart,  Decatur  Oonn- 
17;  n.  0.  BeU,  Judga 

Action  by  J.  M.  Spooner  against  N.  H. 
Shelfer  and  others.  Judgment  fbr  defend- 
ants, and  plaintur  brings  error.    Affirmed. 

On  March  9,  1920,  N.  H.  Shelfer  and  Mm 
Julia  M.  Spooner  entered  into  a  written  con- 
tract, executed  in  duplicate^  by  the  terms  of 
which  Shelfer  agreed  to  "rent,  let,  and  leasd^ 
certain  land  to  Mrs.  Spooner,  in  considera- 
tion of  $1,000  paid,  for  the  remainder  of  the 
year  1920,  ''and  np  to  the  Ist  day  of  Janu- 
ary, 1921."  In  consideration  of  the  caah 
payment  Sh^er  further  agreed  to  make  no 
additional  charge  for  the  use  of  the  land 
''dnrlng  the  time  that  the  said  Mrs.  Spooner 
has  been  in  possession  of  the  same  prior  to 
the  execution  of  this  agreement"  The  con- 
tract stipulated: 

"It  is  further  agreed  and  understood  that 
the  said  Mrs.  Julia  M.  Spooner  shall  have  the 
right  and  privilege  (^  converting  this  lease  into 
an  agreement  on  the  part  of  the  said  N.  H. 
Shelfer  to  sell  and  deed  to  her  said  above-de- 
scribed property  for  the  sum  of  *  *  * 
|e,500,  by  paying  in  cash  to  the  said  N.  H. 
Shelfer,  on  or  before  the  1st  day  of  May,  1920, 
the  sum  of  |2,2CM>,  and  contemporaneously 
therewith  executing  and  delivering  to  him  her 
promissory  note  of  the  date  the  option  is  ex- 
ercised, and  due  July  1^  1920,  for  the  princi- 
pal sum  of  $3,250,  with  interest  from  date  at 
the  rate  of  8  per  cent,  per  annum,  with  10 
per  cent  of  principal  and  interest  as  attorney's 
fees,  if  collected  by  law.  *  *  *  In  the  event 
the  option  to  purchase  said  property  is  exer- 
cised under  the  terms  herein  stated,  then  and 
in  that  event  the  $1,000  cash  this  day  paid  as 
rental  shall  be  applied  on  the  purchase  price," 
and  the  payment  of  the  sums  aforesaid,  as 
specified,  "shall  be  in  full  consideration  of  the 
deed." 


The  ooQtract  further  provided  that  it  was 
"cleariy  and  ezpready  understood  and  agreed 
that  the  option  to  buy  said  property  shall 
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he  exercised  only  tn  the  manner  herein  pre- 
scribed," and  that  "in  the  event  the  said 
Mrs.  Spooner  does  not  exercise  her  option 
to  buy  said  property  on  or  before  the  said 
1st  day  of  May,  1920,"  by  paying  the  sum 
named  in  cash  and  by  executing  the  promis- 
sory note  as  aforesaid,  "then  and  in  that 
event  the  option  herein  expressed  shall  be- 
come null  and  void,  and  the  $1,000  this  day 
paid  shall  be  in  consideration,  and  only  in 
consideratioii,  of  the  rental  of  said  property 
op  to  the  Ist  day  of  January,  1921,"  on  which 
date  Mrs.  Spooner  agreed  to  surrender  the 
premises  "in  as  good  condition  as  when  she 
took  possession  of  the  same,  usual  wear  and 
tear  excepted."  The  contract  recited  that  It 
''expresses  the  full  and  complete  agreement 
between  the  parties  hereto,  and  that  no  ver- 
bal interpolations  can  be  inserted  or  insist- 
ed upon  at  any  time  by  either  of  said  par- 
ties." Mrs.  Spooner  paid  to  Shelfer  $1,000 
and  entered  into  or  remained  in  possession 
of  the  land.  She  did  not  pay  or  offer  to  pay 
the  $2,260  on  or  by  the  1st  day  of  May,  1920, 
and  she  did  not  execute  and  deliver,  or  offer 
to  execute  and  deliver,  to  Shelfer  her  promis« 
sory  note  for  $3,260,  due  July  1,  1920,  as 
stipulated  in  the  contract  Mrs.  Spooner  re- 
mained in  possession  of  the  land  until  Feb- 
ruary 22,  1921,  on  which  date  Shelfer  sued 
out  a  warrant  to  evict  her  as  a  tenant  hold- 
ing over. 

Thereupon  Mrs.  Spooner  filed  her  petition 
against  Shelfer,  alleging  that  the  omtract 
was  one  of  purchase,  and  that  the  relation  of 
landlord  and  tenant  did  not  exist  by  virtue 
thereof;  that  she  had  paid  the  $1,000  cash, 
whereas,  the  reasonable  value  of  the  premises 
for  rent  for  the  year  1920  was  not  more  than 
$294;  and  that  she  was  malting  every  effort  to 
dispose  of  other  property  belonging  to  her 
(and  of  the  value  of  $6,000)  in  order  to  enable 
her  to  pay  the  purchase  money  as  stipulated  in 
the  contract  She  prayed  for  injunction 
against  the  further  progress  of  the  warrant 
to  evict  Shelfer  filed  an  answer,  alleging 
that  tiie  relation  between  the  parties  was 
that  of  landlord  and  tenant,  that  Mrs.  Spoon- 
er had  not  exercised  the  option  to  purchase, 
and  that  his  right  to  evict  her  as  a  tenant 
holding  over  exists,  both  under  the  contract 
and  under  the  law.  The  plaintifP  testified 
that  she  was  making  a  bona  fide  effort  to  sell 
certain  property  owned  by  her,  for  the  pur* 
pose  of  paying  the  defendant,  but  that  she 
had  been  unable  to  s^  her  property  on  ac- 
count of  the  general  financial  depression,  and 
consequentty  had  not  paid  the  defendant  the 
$2,260.  at  the  time  of  the  suing  out  by  the 
defendant  of  the  warrant  to  evict,  or  at  the 
date  of  the  hearing.  That  the  written  con- 
tract expressed  the  purpose  and  intention 
of  the  parties  to  it  was  admitted;  but  she 
contended  that  the  relation  of  the  parties 
under  the  contract  was  that  of  vendor  and 
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vendee,  and  not  that  of  landlord  and  tenant 
The  court  denied  an  interlocutory  injunction, 
and  Mr&  Spooner  excepted. 

W.  V.  Custer,  of  Bainbridge,  for  plaintiff 
In  error. 

E>rle  M.  Donalson,  of  Bainbridge,  for  de- 
fendants in  error. 

GEORGE,   J.  (after  stating  the  facts  as 
above).    It  is  not  contended  that  the  written 
contract  did  not  express  the  intention  and 
purpose  of  the  parties  to  it.    The  contract 
is  plain  and  unambiguous.     It  is  the  only 
evidence  of  what  the  parties  intended  and 
understood  by  it    In  these  circumstances  the 
whole  duty  of  the  court  is  to  construe  the 
contract.     That  the  provision  In  the  lease, 
giving  the  lessee  an  option  to  purchase  the 
premises,  if  she  so  desired,  in  no  way  af- 
fected the  relation  of  landlord  and  tenant, 
or  the  former's  right  to  evict  the  latter,  if 
she  held  over  and  beyond  her  term,  must  be 
considered  as  settled.    Clifford  v.  Gressinger, 
96  Ga.  789,  22  S.  B.  399 ;  Crawford  v.  Cathey. 
143  Ga.  403,  85  S.  B.  127.    The  parties  desig- 
nate their  contract  as  one  of  lease.    By  its 
plain  terms  it  is  such.     Mrs.  Spooner  was 
also  given  an  option  to  buy  during  the  term 
of  the  lease.     The  consideration  paid  was 
for  the  use  of  the  premises  to  the  end  of  the 
term  stipulated,  and,  it  would  seem,  for  the 
option  to  purchase.     But  Mrs.  Spooner  was 
not  bound  to  purchase.    She  did  not  obligate 
herself  to  pay  $2,250  on  or  by  May  1,  1920, 
and  to  execute  and  deliver  to  Shelfer  her 
promissory  note  for  $3,250  due  and  payable 
July  1,  1920.     The  consideration  paid  may 
be  in  excess  of  the  fair  rental  value  of  the 
premises  for  the  term  stipulated;  but  Mrs. 
Spooner  obtained,  not  only  the  right  to  use 
and  occupy  the  premises,  but  the  privilege 
and  the  power  to  buy  the  premises  upon  the 
terms  stated.    If  the  contract  expresses  the 
true  intention  and  purpose  of  the  parties  to 
it,  Mrs.  Spooner  was  not  entitled  to  an  in- 
junction. 

The  case  of  Lytle  v,  Scottish  American 
Mortgage  CJo.,  122  Ga.  458,  50  S.  E.  402,  does 
not  demand  a  construction  that  the  contract 
in  this  case  creates  the  relation  of  vendor 
and  vendee.  That  case  does  not  authorize 
as  to  so  construe  the  contract  here  involved. 
The  distinction  between  that  case  and  the 
case  at  bar  is  clearly  pointed  out  in  Craw- 
ford V.  Cathey,  supra.  Under  the  cases 
of  Crawford  v.  Cathey  and  Clifford  v.  Gres- 
singer, supra,  we  are  compelled  to  construe 
the  contract  between  the  parties  In  this  case 
as  a  lease  with  an  option  to  buy.  Mrs. 
Spooner  never  having  exercised  the  option 
the  relation  of  landlord  and  tenant  continu- 
ed, and  the  landlord  had  the  right  to  evict 
the  tenant  holding  over  beyond  the  term. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  absent  on  ac- 
count of  sickness. 


(152  Ga.  1^ 
SMITH   et  al.   V.  WHITE.      (No.  2451.) 

(Supreme  Court  of  Georgia.     Oct.  14,  1921.) 

(Syllabus  hy  the  0<mrij 

1.  Cancellation  of  Instrnments  ^=s>46— Appeal 
and  error  ^s»l050(l)— Reoonl  sotting  aside 
year's  support  admissible  in  action  to  eaaoel 
deed,  and  harmless^  If  erroneous. 

The  court  did  not  err  In  admitting  the  rec- 
ord setting  aside  year's  support,,  for  the  rea- 
sons: 

(a)  There  was  some  evidence  that  William  E. 
Smith,  from  whose  estate  the  year's  support 
was  set  aside,  and  who  was  the  husband  of 
Emma  Smith,  the  original  plaintiff,  died  in  pos- 
session of  the  land  in  question.  Moreover,  the 
sole  issue  was  the  question  of  cancellation  of 
the  deed,  and  therefore  the  introduction  of  the 
evidence  showing  that  the  land  was  set  aside 
as  year's  support  was  not  injurious  to  the 
objectors,  who  were  grantees  in  the  deed. 

(b)  Under  the  facts  of  the  case  the  jury 
were  authorized  to  find  that  the  deed,  cancel- 
lation of  which  was  sought,  purported  to  con- 
vey land  set  aside  in  the  year's  support. 

2.  Motion  for  new  trial  properly  overruled. 

With  the  exception  of  the  assignment  of 
error  mentioned  in  the  preceding  headnote, 
there  is  no  complaint  of  any  rulings  of  the  court 
during  the  progress  of  the  triaL  The  verdict 
is  supported  by  evidence.  The  court  did  not 
err  iii  overruling  the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Atkinson 
County;    A.  B.  Lovett,  Judge. 

Action  by  Mrs.  Emma  Smith  against  Bob 
Smith  and  others,  in  which  J.  O.  White, 
guardian  of  minor  children  of  the  plaintiff, 
intervened  upon  her  death.  JBYom  an  ad- 
verse Judgment,  defendants  bring  error.  Af- 
firmed. 

Mrs.  Emma  Smith  filed  a  petition  pray- 
ing that  a  deed  whidi  she  had  made  con- 
veying described  land  to  Bob  Smith  et  al^ 
be  set  aside  and  canceled.  The  petitioner 
[grantor  named  in  the  deed]  was  the  widow 
of  W.  E.  Smith.  The  grantees  named  are 
children  of  W.  E.  Smith  by  a  former  wife. 
The  petition  alleged  that  the  property  in- 
volved was,  with  other  proper^,  set  aaide 
to  petitioner  and  her  two  minor  children  as 
year's  support ;  that  the  deed  conveying  the 
land  to  the  defendants  was  void  and  should 
be  set  aside  for  the  reasons  (a)  she  received 
no  consideration  for  the  same;  (b)that  it  was 
obtained  by  duress  in  that  the  defendants 
threatened  to  take  all  the  property  which 
had  been  set  aside  to  her  as  year's  support; 
that  they  would  bum  her  out  and  would 
kill  her  if  she  did  not  make  the  deed  to 
them;  (c)  that  the  deed  was  obtained 
through  fraud  in  that  the  defendants  rep- 
resented to  petitioner  that  she  could  not  get 
possession  of  any  of  the  property  assigned 
as  year's  support  unle«B  she  would  make  to 
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them  a  deed  to  the  land  InTolved,  and  that 
because  of  her  ignorance,  inexperience,  and 
fear,  caused  by  the  threats  made,  she  was 
induced  to  execute  the  deed ;  that  while  the 
deed  purports  to  be  a  deed  of  gift,  she  had 
no  reason  for  giving  the  grantees  anything; 
that  she  did  not  know  the  purport  and 
meaning  of  the  deed,  and  the  same  was  not 
her  voluntary  act.  The  two  minor  children 
of  Mrs.  Emma  Smith,  through  their  next 
friend,  intervened,  setting  up  the  fact  that 
the  original  plaintiff  had  died;  that  they 
were  her  sole  heirs ;  that  at  the  time  of  the 
execution  of  the  deed  their  mother  was,  be- 
cause of  the  impairment  of  her  mental  fac- 
ulties, incapacitated  to  make  an  intelligent 
and  voluntary  disposition  of  her  property, 
and  praying  that  they  be  made  parties 
plaintiff  and  that  the  cause  proceed  in  their 
name  and  for  their  benefit 

The  Jury  returned  a  verdict /in  favor  of 
the  plaintiff.  Motion  for  a  new  trial  was 
filed  and  subsequently  amended,  which  was 
overruled  by  the  court,  and  the  defendants 
excepted.  The  sole  ground  of  the  amended 
motion  complains  that  the  court  erred  in 
permitting  the  plaintiff  to  introduce  docu- 
mentary evid^ice  ho  show  that  the  land  had 
been  set  aside  as  a  year's  support  The 
objections  urged  against  this  evidence  at  the 
time  of  its  Introduction  were  (1)  that  the 
land  in  question  was  not  shown  to  have  been 
in  the  possession  of  W.  E.  Smith  at  the  time 
of  his  death,  and  (2)  because  the  proceed- 
ings setting  aside  year's  support  described 
the  land  as  "one  hundred  and  fifty  acres  of 
lot  of  land  No.  63  in  the  Seventh  district  of 
Ooffee  county,"  while  the  deed,  cancellation 
of  which  is  sought,  describes  the  land  as 
'Oielng  parts  of  lots  Nos.  63  and  89  in  the 
Seventh  district  of  Cottee  county." 

S.  Burkhalter,  of  HomerviUe,  and  E.  A. 
Moore,  of  Douglas,  for  plaintiffs  in  error. 

Levi  (ysteen,  of  Douglas,  for  defendant 
in  error. 

GILBERT,  J.  Judgment  afiirmed.  All 
the  Justices  concur,  except  ATKINSON,  J., 
absent  on  account  of  sickness. 
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BLACKSTOCK  V.  BLACKMAN.    (No.  2470.) 

(Supreme  Court  of  Ckorgia.  '  Oct  14,  1921.) 

(SyUahus  by  the  Court,) 

I.  Exeoatlon  ^=»200^-^verruling  of  motion  to 

dlsnfss  levy  not  ground  for  new  trial. 

On  the  trial  of  a  claim  case  the  overmling 

of  a  motion  to  dismiss  the  levy  cannot  be  made 

a    ground  of  a   motion  for  a  new  trial,  but 

should  be  made  the  subject  of  direct  exception. 


2.  Exeoatlon  «s>  194(3),  202— No  verdlot  in 
favor  of  plaintiff  in  execution  in  oiaim  oase^ 
in  absence  of  evidenoe  of  unsatisfied  execu- 
tion. 

"There  can  be  no  legal  verdict  in  favor  of 
the  plaiDtJff  in  execution  in  a  claim  case,  unless 
there  is  introduced  in  evidence  at  the  trial  a 
valid,  unsatisfied  execution  in  favor  of  the 
plaintiff  in  execution  against  the  defendant  in 
execution."  Collins  v.  Hill,  115  Ga.  486.  41  S. 
B.  678.  Tliis  principle  is  applicable  where,  al- 
though what  purports  to  be  a  fi.  fa.  is  copied  in 
the  record,  there  ia  no  reference  to  its  intro- 
duction in  evidence,  nor  to  its  connection  with 
any  paper  used  in  the  trial  of  the  case,  and 
where  the  bill  of  exceptions  does  not  specify  the 
fi.  fa.  as  a  part  of  the  record  material  to 
a  dear  understanding  of  the  errors  com- 
plained of. 

3.  New  trial  ^=s>128(2)— Motion  grounded  on 
admission  of  evidence  held  not  in  proper  form. 

We  do  not  rule  upon  that  ground  of  the 
motion  for  a  new  trial  assigning  error  on  the 
introduction  of  the  record  of  deeds  as  sec- 
ondary evidence,  objected  to  on  the  ground  that 
there  was  no  sufficient  evidence  that  the  no- 
tice to  produce  the  originals  was  made  as  pro- 
vided by  law.  The  motion  includes  numerous 
questions  and  answers  and  colloquies^  and  is 
not  in  proper  form,  and,  moreover,  before  an- 
other trial  the  plaintiff  will  have  an  oppor- 
tunity, if  he  so  desires,  to  obviate  the  issue  be- 
fore the  trial  'court 

4.  New  trial  ^=:>l  28 (2)— Assignment  of  error 
as  to  admission  of  teetlmeny  partly  admis- 
sible, without  merit 

Where  error  is  assigned,  as  in  several 
grounds  of  the  amended  motion,  on  the  ad- 
mission of  testimony  consisting  of  oral  and 
documentary  evidence,  some  of  which  was  ad- 
missible, such  assignment  is  without  merit  and 
shows  no  cause  for  the  grant  of  a  new  trial. 


5.  Execution  ^5»  1 93— Only  Issue  in  claim  case 
is  whether  property  was  subject  to  fl.  fa. 

This  is  an  ordinary  daim  case,  and  the  only 
issue  which  could  have  properly  been  deter- 
mined is  whether  or  not  the  property  was  sub- 
ject to  the  fi.  fa.  It  was  therefore  error  to  al- 
low the  plaintiff  in  fi.  fa.  to  testify  that  the 
nature  of  the  indebtedness  on  which  the  judg- 
ment was  based,  and  for  which  the  fi.  fa.  was 
issued,  was  borrowed  money.  Compare  Allen 
V.  Middleton,  99  Ga.  768,  27  S.  B.  752;  South- 
em  Mining  Go.  v.  Brown,  107  GkL  264(3),  83 
S.  E.  73. 

Error  from  Superior  Oonrt  Haralson  Oonn- 
ty;   F.  A.  Irwin,  Judga 

Olaim  by  Mrs.  W.  V.  Blackstock  to  proper- 
ty levied  upon  by  sheriff  under  a  fl.  fa.  In  fa- 
vor of  R.  T.  Blackman  against  W.  V.  Black- 
stock.  £Yom  an  adverse  Judgment,  daimaiit 
brings  error.    Reversed. 

Grifllth  &  Matthews  and  J.  S.  EdwardA,  all 
of  Buchanan,  for  plaintiff  in  error. 

H.  J.  McBride,  of  Talla];>oosa,  for  defend- 
ant in  error. 


For  other  cases  see  sune  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Dlsests  and  Indexes 
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GILBERT,  J.  Mrs.  W.  V.  Blackstock  filed 
a  claim  to  a  bouse  and  lot  in  the  dty  of  Bre- 
men, and  In  ber  claim  alBdavit  she  stated 
that  the  said  property  had  been  levied  npon 
by  the  sheriff  nnder  and  by  Tlrtae  of  a  fl.  fa. 
In  favor  of  R.  T.  Blackman  against  W.  V. 
Blackstodc  The  property  was  found  subject, 
and  Mrs.  Blackstock,  claimant,  made  a  mo- 
tion for  a  new  trial,  and  subsequently 
amended  the  same,  which  was  overruled,  and 
she  excepted.  The  evidence  in  regard  to  pos- 
session  of  the  property  at  the  time  of  tiie 
rendition  of  the  Judgment  and  subsequently 
was  conflicting.  The  levy  is  not  set  out  in 
the  record,  and  tt  is  to  be  assumed  that  it 
•wntained  no  recital  as  to  possession.  It  does 
not  appear  from  the  record  that  the  claimant 
made  any  admissions  in  respect  thereto,  and 
the  Jury  might  have  found  either  way.  The 
plaintilTs  fl.  tti.  was  not  introduced  in  evi- 
dence. In  the  record  before  us,  immediately 
following  the  claim  affidavit  and  the  entry 
of  flling  the  same,  appears  what  purports  to 
be  a  copy  of  a  fl.  fk.  from  a  Judgment  ren- 
dered by  the  city  court  of  Atlanta  in  favor  of 
R.  v.  Bladunan  as  plaintifr  against  W.  V. 
Blackstock  as  defendant,  dated  the  14th  day 
of  Iftay,  1912.  The  bill  of  exceptions  recites 
that  R.  T.  Blackman  is  plaintiff  in  fl.  fa., 
thus  showing  a  variance  between  this  fL  fa« 
and  the  name  of  the  plaintiff,  in  fL  fa.  as  to 
the  second  initial.  The  motion  for  new  trial 
contained  the  general  grounds  and  the  follow- 
ing amended  grounds: 

"First.  Movant  contends  that  the  court  com* 
mitted  error  on  the  trial  of  said  case  in  ad- 
mitting in  evidence  the  record  of  a  deed  pur- 
porting to  be  a  deed  from  H.  J.  Denham  to  W. 
V.  Blackstock  porporting  to  convey  the  prem- 
ises in  dispate,  upon  the  introduction  of  the 
following  evidence  offered  by  the  plaintiff,  lay- 
ing the  foundation  for  the  introduction  of  said 
deed  as  secondary  evidence." 

Then  follow  three  typewritten  pages  of 
queetictas  to  and  answers  of  witnesses  on  di- 
rect and  cross-examination,  and  colloquies  of 
counsel  in  regard  to  whether  notice  to  pro- 
duce two  deeds  had  been  legally  served  on 
the  claimant  and  as  to  the  admissibility  of 
the  secondary  evidence.  The  second  ground 
of  the  amended  motion  complains  that  the 
"court  committed  error  on  the  trial  of  said 
case,  as  movant  contends,  in  admitting  in 
evidence  the  following  testimony  of  S.  J. 
Ayers,  a  witness  testifying  for  the  plaintiff 
in  said  case,"  and  certain  documentary  evi- 
dence. Then  follow  about  three  typewritten 
pages  of  questions  and  answers  and  collo- 
quies, and  a  statem^it  of  the  documentary 


evidence  offered,  such  evidence  toidlng  to 
show  ownership  of  the  premises  by -defend- 
ant in  fl.  fa.  The  third  ground  of  the  amend- 
ed motion  complains  of  the  refusal  of  Uie 
court  to  rule  oat  testimony  to  the  effect  tbat 
the  property  in  question  was  levied  upon, 
such  testimony  fUllng  to  show  deflnitely  that 
the  execution  levied  was  the  one  whldi  bad 
resulted  in  the  claim.  Ttte  fourth  ground  of 
the  amended  motion  complains  that — 

"The  court  committed  error  on  the  trill  of 
said  case  in  overruling  the  motion  ol  coonsel 
for  claimant,  made  to  the  court  at  the  con- 
clusion of  the  evidence  offered  by  the  plaintiff, 
to  dismiss  the  levy  of  the  plaintiff  and  to  dis- 
miss said  case.** 

Tben  tcHlowB  the  ground  of  said  motl<m  to 
dismiss  and  argument  of  counsel  in  favor 
of  the  dismissal,  and  the  further  redtal, 
"Whereupon  the  court  did  thai  and  there 
overrule  said  motion,  refused  to  dismiss  said 
case,  allowed  the  case  to  go  to  the  Jury,  which 
ruling  movant  insists  was  error,"  for  the  rea- 
sons redted.  Then  follow  the  reasons  assign. 
ed  therefor.  The  fifth  ground  of  the  amend- 
ed motion  complains  that  the  court  com- 
mitted  error  on  the  trial  of  said  case  hi 
admitting  to  the  Jury  tfylng  said  case  the 
following  evidence  of  R.  T.  Bladonan,  the 
plaintiff: 

"Q.  What  was  the  nature  of  the  indebtedness 
on  which  the  Judgment  was  based  for  which 
this  fL  fa.  was  issued?    ▲.    It  was  borrowed 

money." 

« 

TbB  objection  urged  at  the  time  was  that 
sudi  evidence  was  incompet«it  and  immate- 
rial, and  that  the  note  on  which  the  Judgment 
and  execution  was  rendered  was  the  hii^est 
and  best  evidence;  the  court  raling,  after 
such  objectiona  were  made,  **!  will  a^bnit  as 
drcumstancea  In  the  case."  The  last  two 
grounds  of  the  amended  motion  complain  of 
the  admission  as  evidence  of  certain  entries 
in  the  tax  digest  The  objection  urged 
against  this  testimony  at  the  time  was  that 
the  property  set  out  In  the  tax  digest  Is  not 
sufficiently  Identified  as  the  property  set  out 
in  the  levy,  and  on  the  further  ground  that 
It  shows  entirely  different  property.  The 
court  overruled  the  objection.  The  issues 
raised  under  the  evidence  In  this  case  are 
ruled  upon  In  the  headnotes,  and  It  is  unnec- 
essary to  elaborate  upon  the  rulings  there 


Judgment  reversed.  All  the  Justices  con- 
car,  except  ATKINSON,  J.,  absent  on  account 
of 


Ga.) 

(1S2  Oa.  193) 

HARRIS  V.  STATE.     (No.  2568.) 

(Sapr«iii«  Court  of  Georgia.     Oct  14,  1921.) 


(Byllahut  hw  the  Cowri,) 

1.  Crlmlaal  law  ^=s>il5i.Tlna  to  bo  allowed 
ooaasal  to  prepare  for  trial  la  eoaad  dieere- 
tien  of  trial  eoart. 

'The  time  to  be  allowed  counsel  to  prepare 
for  trial  is  in  tbe  sound  discretion  of  the  trial 
Judge,  which  discretion  will  not  be  interfered 
with  by  this  court,  unless  abused.  No  unusual 
or  intricate  matters  of  law  or  fact  appearing, 
and  nothing  being  shown  as  to  public  excite- 
ment, there  was  no  abuse  of  discretion  in  over- 
ruling the  motion  for  a  continuance  upon  the 
grounds  of  want  of  time  to  prepare  for  trial." 
Gharlon  t.  State,  106  Ga.  400  (2),  82  8.  B. 
347;    Kelloy  y.  State,  151  Ga.  — -,  107  a  B. 

TIOO. 

2.  Corptta  delletf  established. 

There  were  sufficient  circumstances,  to- 
gether with  the  admission  of  the  shooting  by 
the  defendant,  to  establish  the  corpus  delicti. 

8.  Crimlaal  law  ^s»5l6  — Homtdde  ^=»I87  — 
StateiMttt  to  sberlir  held  admissible. 

Error  is  assigned  because  the  court  per- 
mitted the  sheriff  to  testify  as  follows:  "I  had 
a  conversation  with  Gene  Harris  [defendant] 
some  time  after  he  was  placed  in  my  custody. 
He  was  there  one  day  at  the  door,  and  I  asked 
him  why  he  wanted  to  kill  his  wife,  and  he  said 
he  did  it  in  self-defense,  and  I  think  he  tried 
to  show  me  some  scars  on  him,  and  I  paid  no 
attention.''  The  objection  to  this  evidence  was 
that  it  was  not  a  confession.  The  court  ruled 
that  ''If  he  stated  to  the  sheriff  he  killed  his 
wife  in  self-defense,  it  would  be  relevant  tes- 
tmiony,  if  the  solicitor  desires  to  introduce  it" 
Held  that,  while  the  evidence  did  not  amount 
to  a  confession  of  guilt  by  the  accused,  it  was 
relevant  on  the  issues  in  tbe  caae. 

4.  Materiality  of  errors. 

Other  assignmenta  of  error  on  the  admis- 
sibility of  evidence,  where  sufficient  to  raise 
any  question  for  consideration  by  this  court,  are 
not  of  sufficient  materiality  to  cause  the  grant 
of  a  new  triaL 

5.  Criminal  law  ^b»784(3)— >No  error  In  fallnra 
to  eharge  apon  elreomstaatlal  evMenoe. 

Where  one  accused  of  a  homicide  admito  tbe 
killing  but  in  connection  with  the  admission 
states  that  he  acted  in  self-defense,  and  where 
in  his  statement  to  the  jury  he  also  admits  the 
shooting  of  the  deceased,  but  daims  justifica- 
tion, the  case  is  not  one  dependent  wholly  upon 
circumstantial  evidence;  the  failure  of  the  court 
to  charge  upon  that  subject  is  not  cause  for 
reversal.  Beberhart  v.  State,  47  Ga.  596,  509 
(8);  Griner  v.  State,  121  Ga.  614  (2),  49  S.  B. 
700;  Wilbum  v.  State,  141  Ga.  510,  518  (9), 
81  S.  B.  444. 

6.  Criminal  law  «s>78l(2),  824(5),  826^ 
Charge  on  oonfesslons  held  authorized;  time- 
ly, and  proper  request  for  Instruotfons  neoee- 
sary. 

Where,  upon  the  trial  of  one  accused  of 
fiomicide,  the  accused  admitted  the  killing  of 
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the  deceased,  but  claimed  that  he  was  justified 
in  so  doing,  a  charge  on  the  law  of  confessions' 
is  unauthorised.  Owens  v.  State,  120  Ga.  296,. 
48  S.  E.  21.  Moreover,  tbe  failure  of  the  court 
to  charge  the  law  of  confessions,  in  the  absence 
of  an  appropriate  and  timely  request,  is  not 
cause  for  the  grant  of  a  new  trial.  Benjamin 
V.  State,  150  Ga.  78,  102  S.  E.  427. 


7.  Witnesses  ^=»77— Child  of  nine  years  of  ago 
may  bo  oompetent. 

On  objection  to  the  testimony  of  a  child 
nine  years  of  age  as  a  witness,  based  on  his 
youthfulness,  the  answers  given  in  response  to 
questions  were  sufficient  to  authorize  the  judge 
to  hold  the  witaess  competent  to  testify.  Lucas 
V.  State,  146  Ga.  315  (2),  91  &  B.  72. 

8.  8iifllolen<y  af  evidenoe. 

The  jury  were  authorized,  under  the  evi- 
dence, to  find  the  defendant  guilty. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; Jan.  B.  Park,  Judge. 

Gene  (alias  James)  Harris  was  convicted 
of  homicide,  and  brings  error.    Affirmed. 

T.  D.  Luther  and  D.  S.  Sanford,  both  of 
Milledgeville,  for  plaintilf  in  error. 

Doyle  Campbell,  Sol.  Gen.,  and  A.  Y.  Clem- 
ent, both  of  Monticello,  B%  A.  Denny,  Atty. 
Gen.,  and  Graham  Wright,  Agat  Atty.  Gen., 
for  the  State. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  ATKINSON,  J.,  absent 
on  account  of  sixskness. 


(162  Qa.  184) 

CONLEY  V.  CONLEY.     (No.  2431.) 
(Supreme  Court  of  Georgia.     Oct.  14,  1921.) 

(ByUahu9  by  the  Court.) 

1.  Pleading  «s»243— Petftlon  addressed  to  Judge 
amendable  by  addressing  it  to  court. 

A  petition  addressed  to  the  judge  of  tbe 
superior  court,  and  praying  process  requiring 
the  defendant  to  appear  at  the  next  term  of 
the  superior  court,  is  amendable  by  address- 
ing the  petition  to  the  superior  court  of  the 
county  in  which  the  suit  is  brought.  Civil 
Code  1910,  H  6682.  6C»1;  Parish  v.  Davis.  126 
Ga.  840,  65  &  B.  1082. 

2.  Divorce  ^=>2 1 4  (3)— Evidence  of  good  char- 
acter admissible  In  reply  to  evidence  of  ape- 
oiflo  acts  of  adultery. 

Where  a  libel  for  divorce  ia  filed  by  a  wife 
against  her  husband  on  the  ground  of  deser- 
tion anu  cruel  treatment,  and  the  defendant 
by  way  of  answer  alleges  acts  of  adultery  on 
the  part  of  the  wife,  it  is  competent,  on  the 
trial  of  the  question  of  temporary  alimony,  for 
the  wife  to  offer  evidence  of  general  good  char- 
acter in  reply  to  evidence  tending  to  show  spe* 
cific  acts  of  adultery.  C^ivil  Code  1910,  |  5745; 
Du  Boss  V.  Du  Boss,  75  Ga.  753. 


^s»Por  other  omm  •••  tame  topic  and  KBT-NUMBBR  in  all  Kej-Numbered  Dlgeau  and  IndezM 
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B.  Affidavits  €=5>I8— Served  on  opposing  ooin- 
eel  day  before  hearing  properly  exoluded. 

The  court  did  DOt  err  in  ezdnding  an  affi- 
davit of  a  witness  for  the  defendant  (plaintiff  in 
error)  on  the  ground  that  it  was  served  on  the 
opposite  party  or  her  counsel  one  day  before 
the  hearhig,  and  not  three  days  as  required 
by  the  order  of  the  judge;  it  appearing  that 
the  witness  who  gave  the  affidavit  resided  out- 
side of  the  state,  and  Uiat  the  defendant  in  er- 
ror would  not  have  time  to  answer  the  affidavit 
by  counter  affidavit  before  the  hearing.  Huff 
V.  Markham,  70  6a.  2S4;  Hester  v.  Ezley,  190 
Qa.  460,  00  S.  B.  1063. 

4.  Alimony  properly  allowed. 

Under  the  evidence  in  the  ease  the  trial 
Judge  did  not  err  In  awarding  $15  a  month  ali- 
mony and  $35  counsel  fees  to  the  defendant 
in  error. 

5.  DIvoroe  ^=»243— Jndgment  for  alimony  oon- 
strued  at  relating  back  to  tiling  of  suit. 

Where  a  petition  was  filed  December  11, 
1921,  and  the  trial  judge  awarded  $15  ali- 
mony "for  tiie  month  of  December,"  the  judg- 
ment will  be  construed  as  relating  back  to  the 
filing  of  the  suit.  See  Swearingen  v.  Swear- 
ingen,  19  Oa.  265  (4). 

Error  frcnn  Superior  Gourt,  Evana  County ; 
W.  W.  Sheppard,  Judge. 

Action  by  Ruth  Conley  against  W.  P.  Oon- 
ley  for  divorce.  Judgment  for  plaintiff,  and 
defendant  brings  error.   Affirmed. 

R.  H.  Burroughs  and  J.  S.  Daniel,  both  of 
Glaxton,  for  plaintiff  in  error. 

Girardeau  ft  Elmore  and  Anderson  & 
Hodges,  all  of  Claxton,  and  W.  G.  Wamell, 
of  Savannah,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  ATKINSON,  J.,  absent 
on  account  of  sickness. 


(152  Ga.  204) 

RASKIN  V.  MAYOR  AND  ALDERMEN  OF 
CITY  OF  SAVANNAH.    (No.  2622.) 

(Supreme  Court  of  Georgia.     Oct.  14,  1921.) 

(8yUdbu9  by  the  Oouri.) 

I.  Municipal  oorporations  ^=>63&— Statute 
held  not  to  authorize  city  recorder  to  punish 
acts  committed  beyond  corporate  limits. 

An  ordinance  of  the  city  of  Savannah  pro- 
viding that  **any  person  who  shall,  in  the  night 
or  day,  disturb  the  peace  and  quiet  of  the 
city  in  any  manner  whatsoever,  or  shall  be 
guilty  of  any  riotous,  disorderly,  or  improper 
conduct,  or  keep  a  disorderly  house  within  the 
limits  of  the  city  of  Savannah,  •  •  •  ghall, 
on  conviction  before  the  police  court,  be  fined 
*  •  ^  or  imprisoned"  (as  therein  provided), 
does  not  authorize  the  recorder  of  the  city  of 
Savannah  to  try  and  ptmish  for  acts  committed 
beyond   the   corporste  limits  of  the  city  but 


within  three  miles  thereof.  This  is  true  not- 
withstanding the  provision  of  the  act  of  the 
General  Assembly  approved  Aug.  11,  1906  (6a. 
Laws  1906,  p.  1088),  extending  the  jurisdiction 
of  the  police  court  of  the  city  of  Savannah  *^to 
try  all  oftenses  against  the  lews  and  ordinances 
of  the  municipal  government  of  the  dty  of  Sa- 
vannah committed  within  the  corporate  limits 
of  said  dty  and  within  three  mfles  thereof,  and 
extending  into  the  county  of  Chstham.**  Un- 
der proper  construction  of  the  ordinance  only 
acts  committed  within  the  corporate  limits  ot 
the  dty  of  Savannah  are  dedared  to  be  on- 
lawful. 

• 

(Additional  ByUahuM  by  Bditoridl  Staff  J 

2.  Munldpal  oorporations  •s»l20^— Ortfinaocs 
prohibiting  acts  on  pala  of  Imprisonment 
strictly  oonstrusd. 

An  ordinance  of  a  dty  providing  for  im- 
prisonment of  one  disturbing  the  peace,  or 
guilty  of  riotous,  disorderly,  or  improper  con- 
duct, should  be  strictly  construed. 

Question  certified  by  Court  of  Appeals. 

Abe  Raskin  was  convicted  of  a  violation 
of  an  ordinance  of  the  City  of  Savannah,  and 
brought  error  to  the  appellate  court,  which 
certifies  questions.   Answer  in  the  negatiye. 

The  Court  of  Appeals  requested  instruction 
from  the  Supreme  Court  upon  the  following' 
question: 

"An  ordinsnce  of  the  dty  of  Savannah  is  a!> 
follows:  *Any  person  who  shall,  in  the  night 
or  day,  disturb  the  peace  and  quiet  of  the  dty 
in  any  manner  whatsoever,  or  shsll  be  gnOty  of 
any  riotous,  disorderly,  or  improi»er  conduct, 
or  keep  a  disorderly  house  within  the  limits 
of  the  dty  of  Savannah,  such  person  shall,  on 
conviction  before  the  police  court,  be  fined 
In  a  sum  not  exceeding  one  hundred  •  ^  * 
dollars,  or  be  imprisoned  not  exceeding  thirty 
*  *  *  days,  or  both,  at  the  discretion  of  the 
police  court;  each  day's  keeping  of  a  disorder- 
ly house  to  be  considered  a  separate  offense.' 

"It  is  provided  by  sn  act  of  the  General  As- 
sembly of  Georgia  approved  August  11,  1906 
(Ga.  L  1906,  p.  1033),  that  The  police  court 
of  the  dty  of  Savannah  is  hereby  continued  s 
court  of  record,  and  shall  have  jurisdiction  to 
try  sll  offenses  against  the  laws  and  ordinances 
of  the  munidpal  government  of  the  dty  of 
Savannah  committed  within  the  corporate 
limits  of  said  dty  and  within  three  mOes  there- 
of, and  extending  into  the  county  of  Chatham, 
and  to  punish  for  the  violation  of  such  laws  and 
ordinances  by  infiicting  such  punishments  as 
may  be  provided  by  law/ 

"Under  and  by  virtue  of  this  act  <^  the  Leg- 
islature, was  the  recorder  of  the  dty  of  Savsn- 
nsh  authorized  to  administer  punishment  for 
a  violation  of  the  dty  ordinance  referred  to, 
where  the  offense  occurred  outside  the  cor- 
porate limits  of  the  dty  of  Savannah  but  with- 
in three  miles  thereof?  In  other  words,  did 
this  act  of  1906  automatically,  so  to  spesk, 
smend  the  city  ordinance  referred  to,  so  that 
that  ordinance  was  violated  if  the  acts  therein 
made  pensl  were  done  within  the  corporate 
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limits  of  the  city  of  Savannah  or  within  three 
mfles   thereof?" 

Bobt.  Lb  Gelding,  of  Sayannah,  for  plaintiff 
in  error. 

Shelby  Myrick  and  SS.  A.  Cohen,  both  of 
Savannah,  for  defendant  in  error. 

GEORGE,  J.  [1, 2]  If  the  provision  of 
the  act  of  the  General  Assembly  approved 
August  11, 1906  (Ga,  L.  1906,  p.  1038),  quoted 
above,  confers  authority  upon  the  mayor  and 
aldermen  of  the  city  of  Savannah  to  declare 
penal  an  act  committed  beyond  the  corpo- 
rate limits  of  the  city  but  within  three  miles 
thereof,  the  ordinance  In  question  does  not 
undertake  to  exercise  the  power  conferred. 
The  ordinance  must  be  strictly  construed. 
Under  proper  construction,  only  acts  commit- 
ted within  the  corporate  limits  of  the  city  of 
Savannah  are  declared  to  be  unlawful.  The 
question  propounded  is  therefore  answered  in 
the  negative. 

All  the  Justices  concur,  except  ATKINSON, 
J.,  absent  on  account  of  sickness. 


(152  Oa.  186) 

KAY  ot  al.  V.  BENSON.     (No.  2434.) 
(Supreme  Court  of  Georgia.     Oct.  14,  1921.) 

(Syttabus  hy  Ediiarial  Btaff.) 

I.  Appeal  and  error  ^=»237 (2)— No. reversal, 
In  absence  of  prompt  motion  for  mistrial. 

If  court  erred  in  propounding  questions  to 
a  witness,  such  error  could  not  be  complained 
of  in  the  Supreme  Court,  where  the  injured 
party  did  not  promptly  move  for  a  mistrial 
when  the  questionB  were  propounded. 

2«  Trial  <d=»234(7),  244(3)'Chanie  held  net 
te  emphasize  plalntlflPs  oontentlons,  and 
shift  burden  from  plaintiff  to  defendant. 

A  charge  to  the  jury,  ''Fraud  may  not  be 
presumed,  but,  being  in  itself  subtle,  slight 
circumstuices  may  be  sufficient  to  carry  con- 
viction of  its  existence,"  was  not  objection- 
able, on  the  ground  that  it  emphasized  the 
contentions  of  plaintiffs,  and  minimized  evi- 
dence introduced  by  the  defendants,  and  shift- 
ed the  burden  from  the  i^aintiff  to  the  defend- 
ants. 

3.  Trial  <s»259(l)-^arty  deslrlnfl  eiaboratliNi 
in  charge  should  present  request  In  writing. 

A  party  desiring  an  elaboration  of  an  In- 
Btruction  to  more  completely  cover  his  con- 
tentions should  duly  present  to  the  court  a 
proper  request  in  writing. 

4.  Evidence  «s»l  1 3(8)— Report  of  reoelver  as 
to  sale  of  property  held  admissible  to  shew 
value. 

Court  did  not  err  in  admitting  in  evidence 
the  report  of  a  receiver,  who  under  appoint- 
ment of  the  court  took  charge  of  the  subject- 
matter  ^f  the  suit,  such  report  showing  the 
sunount  obtained  at  the  sale  of  the  receiver 


for  said  property,  where  court  instructed  that 
the  amount  of  the  sale  by  the  receiver  could 
only  be  considered  as  illustrating  the  value 
of  the  property  at  the  time  in  question. 

Error  from  Superior  Cburt,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  H.  S.  Benson  against  L.  S.  Kay 
and  others.  From  a  judgment  for  plaintiff, 
defendants  bring  error.    Affirmed. 

Weltner,  Cheatham  &  Koplin  and  D.  K. 
Johnston,  all  of  Atlanta,  for  plaintiffs  in 
error. 

W.  S.  Dillon,  C.  H.  Calhoun,  and  W.  J.  Da- 
vis, Jr.,  all  of  Atlanta,  for  defendant  in  error. 

GILBERT,  J.  [1]  L  One  ground  of  the  mo- 
tion for  a  new  trial  complains  of  questions 
propounded  by  the  trial  judge  to  a  witness 
who,  as  notary  public,  had  taken  an  affidavit 
of  the  defendant,  as  follows: 


«*i 


Q.  Did  you  tell  these  men  about  swearing 
to  this  affidavit  that  it  was  a  mere  matter  of 
form?    A.  No. 

"Q.  Did  you  sign  your  name  as  notary  pub- 
lie,  that  you  had  sworn. a  man,  when  you  had 
not  done  so?  A.  I  read  that  document  to 
them. 

"Q.  You  were  appointed  notary  public  by 
this  court;  is  that  the  way  you  transact  busi- 
ness? A.  Very  few  would  swear  a  man.  At 
the  same  time  I  wrote  this  out  myself.  I 
wrote  this  out  mjrself,  and  I  read  it  to  them 
word  for  word,  and  then  they  signed.  Mr. 
David  Kay  was  not  present  at  the  time.  I 
don't  know  where  he  signed,  or  when  he  sign- 
ed. They  took  the  document  with  tbun  when 
they  signed  there. 

"Q.  You   are    still   notary    public?     A  Yes, 


The  defendants  should  have  promptly  mov- 
ed for  a  mistrial  when  the  above  questions 
were  propounded,  if  they  considered  their  In- 
terests prejudiced  thereby,  and  a  new  trial 
will  not  be  granted  in  the  absence  of  such 
timely  motion.  Moore  v.  McAfee,  151  Ga.  270 
ai).  276,  106  S.  E.  276.  Whether  the  ques- 
tions amounted  to  reversible  error,  had  de- 
fendants made  a  timely  motion  for  a  mistrial, 
need  not  be  decided. 

[2,  S]  2.  Another  ground  of  the  motion  for 
a  new  trial  complains  that  the  court  charged 
the  Jury  as  follows : 

"Fraud  may  not  be  presumed,  but,  being  in 
itself  subtle,  slight  circumstances  may  be  suf- 
ficient to  carry  conviction  of  its  existence." 

It  is  urged  that  this  charge  was  not  ap- 
plicable to  the  nature  of  the  testimony,  that 
it  was  prejudicial  to  movants,  in  that  it  em- 
phasized the  contentions  of  respondents,  and 
minimized  the  evidence  introduced  by  mov- 
ants, and  that  it  shifted  the  burden  from  the 
plaintiff  to  the  defendants.  The  charge  is 
not  subject  to  the  criticism  made.  If  de- 
fendants had  desired  an  elaboration  to  mort> 
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oeokpletely  cover  their  oontentloiis*  a  proper 
request  in  writing  should  have  been  duly  pre- 
sented to  the  court. 

8.  In  other  grounds  of  the  motion  te  a 
new  trial  complaint  is  made  that  the  court 
failed  to  charge  the  jury  on  designated  prin- 
ciples of  law.  In  the  absence  of  a  proper 
written  request,  duly  presented,  these  grounds 
show  no  cause  for  the  grant  of  a  new  trial. 

[4]  4.  In  other  grounds  of  the  motion  for  a 
new  trial  complaint  is  made  of  the  admission 
as  evidence  of  the  report  of  the  receiver  who, 
imder  appointment  of  the  court,  took  charge 
of  the  business  which  was  the  subject-matter 
of  the  present  suit,  such  report  showing  the 
amount  obtained  at  the  sale  of  the  receiver 
for  said  property,  and  of  the  charge  of  the 
court  to  the  jury  in  regard  to  such  evidence. 
The  charge  complained  of  was  as  follows: 

"The  report  of  the  auditor,  I  believe,  was 
admitted  in  evidence  here.  The  qoeation  as 
to  the  amount  of  the  sale  by  the  receiver  can 
only  be  considered  by  yon  as  illustrating,  if 
it  does,  the  value  of  the  property  at  the  time 
this  pnrdiase  was  made.  You  are  not  to  con- 
sider what  it  was  worth  when  the  receiver 
sold  it  as  a  criterion  for  going  by  in  this  case; 
but  yon  may  consider  the  amount  it  brought* 
uid  the  drcumstances  under  which  it  was  sold, 
in  illustrating  its  value,  if  it  does  throw  light 
on  the  subject  of  how  much  it  was  worth  at 
the  time  that  this  alleged  purchase  was  made. 
The  condition  of  the  goods  and  their  value 
on  the  let  of  February,  or  whatever  date  it 
was,  on  which  evidence  was  introduced,  can 
only  be  considered  by  you  as  illustrating,  if  it 
does,  its  value  when  he  is  alleged  to  have 
purchased  it  in  January,  some  date,  which  has 
been  shown  to  you." 

In  the  light  of  the  charge,  whidi  was  not 
erroneous,  the  court  did  not  err  in  admitting 
tlie  evidence 

5.  The  verdict  was  supported  by  evidence. 

Judgment  afltened. 

All  the  Justices  concur,  except  ATKIN- 
SON, Jn  absent  on  account  of  sickness. 


(152  Oa.  2M) 

MURRAY  V.  STATE.     (Ns.  26S7.) 

(Supreme  Court  of  Georgia.     Oct  14,  1021.) 

fSyUabiu  hy  ik€  Ocnrt) 

Crfmhial  law  csvOdSC I)— Refusal  of  new  trial 
.proper  where  evidence  authorized  verdict 

No  error  of  law  is  complained  of  as  hav- 
ing been  committed  on  the  trial  of  the  case,  and 
only  the  usual  general  grounds  are  relied  on. 
T\xe  evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  refusing  a  new  trlaL 


Error  from  J^uperior  Gourt,  Harris  County ; 
Gea  P.  Munro,  Judge. 

Louis  Murray  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

Hardy  ft  Peavy,  of  Hamilton,  for  plaintiff 
m  error. 

C.  F.  McLaughlin,  Sol.  Gen.,  and  Geo.  C. 
Palmer,  both  of  Oolumbus,  and  Geo.  M.  Na- 
pier, Atty.  Gen.,  and  Seward  M.  Smith,  Aast. 
Atty.  Gen.,  for  the  Stata 

HILL,  X  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  ATKINSON,  J,  absent 
on  account  of  sickness. 


(162  Ga.  203) 

BRADFORD  v.  STATE.     (Ne.  2609.) 
(Supreme  Court  of  Georgia.    Oct  14,  1021.) 

fSyUabiu  hy  ike  Court.) 

Criminal  law  <S=s>95f(3,  4»  6)— No  Jarisdiotlon 
of  motion  for  new  trial  made  during  vaea- 
tion;  ordinary  metlon  mast  be  made  at  trial 
term,  and  extraordinary  motion  at  sabeeqaent 
term. 

Under  the  practice  in  this  state,  every  mo- 
tion for  a  new  trial,  whether  ordiiiary  or  ex- 
traordinary, must  be  made  during  term.  An 
ordinary  motion  must  be  made  during  the 
term  at  which  the  trial  was  had,  and  an  ex- 
traordinary one  may  be  made  during  a  subse- 
quent term.  In  this  case  an  extraordinary  mo- 
tion for  a  new  trial  was  made  and  ffled  in 
vacation;  the  Judge  heard  it  on  its  merits  in 
vacation,  and  overruled  it  In  vacation.  The 
entire  proceeding  was  nugatory.  The  judge 
erred  In  entertaining  Jnrisdiction  of  the  mo- 
tion, and  deciding  it  upon  its  merits.  Accord- 
ing to  previous  rulings  of  this  court,  his  judg- 
ment must  be  reversed,  with  direction  that  the 
motion  be  dismissed.  Perkins  v.  State»  126  Ga. 
578,  66  S.  B.  601,  and  cases  dted. 

Brror  from  SiqMrior  Court,  WUkea  County ; 
B.  T.  Shnrley,  Judge. 

Will  Bradford  was  convicted  of  crime,  and 
brings  error.  Judgment  denying  new  trial 
reversed,  with  directions  to  dismiss  motion. 

See,  ahM>,  100  S.  B.  718. 

F.  H.  CoUey,  C.  D.  Oolley  and  I.  T.  Irvin. 
Jr.,  all  of  Waahlngton,  Ga.,  and  John  B.  Obo- 
per^  of  Macon,  for  pli^tiff  in  error. 

BC.  L.  Felts,  S6L  Gen.,  of  WarrentoUt  E.  A. 
Denny,  Atty.  Gen.,  and  Graham  Wright,  Aast 
Atty.  Gen.,  for  the  State. 

FISH,  CL  J.  Judgment  reversed,  w)th  di- 
rection. All  the  Justices  concur,  ezc^  AT. 
EINSON,  J.,  absent  on  account  of  sickness. 
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(No.  2474.) 
Oct  14,  1021.) 


{8wUahu9  iHt  ih€  Omuri.) 


1.  Witnesses  «=>l50(3)-etatoto  prohiMtiRa 
teotimony  to  transaetlons  with  deoodoot  !■• 
applloablo  to  saiU  lastltated  or  deloiMtoil  by 
heirs  at  law. 

The  prorleioDs  of  the  Civil  Code  of  1910, 
i  5858»  par.  1,  to  the  effect  that  the  opposite 
party  in  a  enit  inetitutecl  or  defended  by  the 
personal  representative  of  a  deceased  person 
shaU  not  be  admitted  to  testify  in  his  own 
favor  against  the  deceased  person  as  to  transac- 
tions or  communications  with  snch  deceased 
person,  has  no  reference  to  softs  instituted  or 
defended  by  the  heirs  at  law  of  the  deceased 
person.  Therefore  a  surviving  partner,  against 
whom  suit  is  brought  by  the  heirs  at  law  of 
the  deceased  partner,  is  not  incompetent  to 
testify  as  a  witness  in  his  own  behalf  to  trans- 
actions between  himself  and  such  deceased 
partner.  Boynton  v.  Beese,  112  Oa.  854  (3),  37 
S.  B.  437;  Oliver  v.  Powell,  114  Ga.  692  (5), 
40  S.  B.  826;  Whitiey  v.  Hudson,  114  6a.  668, 
40  S.  B.  838;  Goddard  v.  Boyd,  144  Ga.  18,  86 
S.  B.  1013;  Rudulph  v.  Washington,  146  Ga. 
606,  91  &  B.  660;  Hall  v.  Butier,  148  Ga.  (2), 
816,  98  S.  B.  649. 

2.  WItseesas  ^s>i60(3)— Partaer  nay  testify 
to  traneaotloas  wltli  deoeasod  partner  In 
•otIOB  by  heirs. 

The  provision  of  the  Civil  Code  of  1910,  i 
5868,  par.  2,  that  "where  any  suit  is  instituted 
or  defended  by  partners,  persons  jointiy  lia- 
ble or  interested,  the  opposite  party  shall  not 
be  admitted  to  testi^  in  his  own  favor  as  to 
transactions  or  communications  solely  with  an 
insane  or  deceased  partner,  or  person  Jointly 
liable  or  interested,"  has  no  application  to  a 
suit  by  the  heirs  at  law  of  a  deceased  partner 
against  a  surviving  partner.  Compare  Whitiey 
T.  Hudson,  114  Ga.  668  (2),  670,  40  £L  B.  838. 

8.  Judgmont  reversed. 

The  court  having  erred  in  refusing  to  al- 
low the  surviving  partner,  who  was  defendant 
In  the  suit  brought  by  the  heirs  at  law  of  the 
deceased  partner,  to  testify  in  his  own  behalf 
as  to  transactions  between  himself  and  tihe 
latter,  and  whidi  evidence  was  material,  a  re- 
versal of  tiie  Judgment  denying  a  new  trial  nec- 
essarily results. 

Error  from  Superior  Court,  Newton  Coun- 
ty;  J.  B.  Hutcheson,  Judge. 

Action  by  Katherine  Gay  and  others 
against  B.  !▲  Fleenuin:  Judgment  tor  plain- 
tUb,  and  defendant  brings  error.    Reversed. 

King  ft  Johnson,  of  Covington,  for  plaintifF 
in  enor. 

A.  8.  Thumant  of  Montiodlo^  for  defend- 
ants in  error. 

GILBBRT,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  ab- 
sent on  account  of  stcknesa. 


(152  Oa.  199) 
HARRIS  V.  8TATE.     (Ne.  2586.) 

(Supreme  Court  of  Georgia.    Oct  14y  lOSOl.) 

(ByUahuB  hp  iU  Court.) 

U  Dying  statemegt  property  admitted. 

Under  the  ruling  made  in  this  case  when  it 
was  before  this  court  on  a  former  review  (see 
149  Ga.  724,  102  a  B.  159),  the  court  did  not 
err  in  admitting  as  evidence  the  statement  made 
by  the  deceased,  which  the  state  offered  as  a 
dying  statement. 

2.  Criminal  law  «S9828  —  Law  as  to  mstnal 
oombat  te  lio  submitted  without  written  re- 
queet 

Where  the  law  of  mutual  combat  is  essen- 
tially for  consideration  in  the  case,  the  charge 
of  the  court  should  submit  it  to  the  jury,  even 
though  no  written  request  therefor  is  prefer- 
red. 


3.  Criminal  law  <s»l  122(5)  —  Failure  to  In- 
struct  not  reviewable  where  tnstruotions  not 
shewn. 

Whether  the  court  erred  in  not  charging 
the  jury  that  '*they  could  not  consider  the 
statement  of  the  deceased  in  making  their  ver- 
dict, unless  they  found  at  the  time  of  making 
such  statement  he  had  abandoned  all  hope  of 
living,"  was  error  or  not  depends  upon  whether 
the  court  gave  instructions  to  the  Jury  in  re- 
gard to  the  dying  statement,  and  what  those 
instructions  were.  The  movant  having  failed  to 
show  what  the  courtfs  instructions  were  upon 
this  subject*  the  mere  failure  to  diarge  in  the 
language  here  set  forth  cannot  be  adjudged  to 
show  cause  for  the  grant  of  a  new  triaL 

(Additional  Sytlahut  hy  BdOorial  Biaf.) 

4w  Homicide  ^s9300(8)^Law  ef  mutual  oom- 
bat held  Involved  under  evidenoe. 

In  a  prosecution  for  homicide,  Md,  that 
the  law  of  mutual  combat  or  mutasl  intention 
to  fight  was  involved  in  the  case,  under  the 
evidence. 

Brror  from  Superior  Court,  Floyd  County: 
Moses  Wright,  Judge. 

CJharUe  Harris  was  convicted  of  murder, 
and  brings  error.   Bevemed. 

Len  B,  Glllebeao,  of  Atlanta,  and  W.  H. 
Bnnis,  of  Borne^  for  plaintiff  in  error. 

B.  8.  Taylor,  SoL  Gen.,  of  Summerville,  B. 
A.  Denny,  Atty.  <3en.,  Graham  Wright,  Asst 
Atty.  Gen.,  and  Jas.  F.  Kelly,  M.  B.  Bobanks, 
and  F.  W.  Copdand«  all  of  Borne,  f6r  the 
State. 

BBCJK,  P.  J.  The  plaintiff  in  error,  Char- 
lie Harris,  was  indicted  in  Floyd  superior 
court  for  the  offense  of  murder.  He  was 
tried,  convicted,  and  sentenced  to  death.  He 
made  a  motion  for  a  new  trial  upon  the  gen- 
eral grounds,  and  thereafter  filed  an  amend- 
ment to  this  motion,  alleging-  as  further 
ground  f6r  a  new  trial  that  the  court  failed 
to  charge  the  law  of  voluntary  manslaughter 
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as  based  upon  the  theory  of  mutual  combat 
or  mutual  intentioh  to  fight;  and  also  that 
the  Judge  erred  In  not  charging  the  Jury  that 
they  could  not  consider  a  statement  of  the 
deceased,  Introduced  in  evidence  by  the  state, 
as  a  dying  declaration,  unless  they  believed 
that  at  the  time  this  statement  was  made 
by  the  deceased  every  hope  of  life  with  him 
was  extinct,  the  plaintiff  in  error  contending 
that  the  deceased  expressed  in  the  statement 
itself  a  hope  of  life,  and  that  the  Judge  in  his 
charge  should  have  submitted  to  the  Jury  the 
question  of  whether  or  not  the  expression 
used  by  the  deceased  in  his  statement 
amounted  to  a  hope  of  life. 

[1]  L  Under  the  ruling  made  in  this  case 
when  it  was  here  before  (Harris  v.  State,  149 
Ga.  724,  102  S.  E.  150),  the  court  did  not  err 
in  admitting  as  evidence  the  statement  made 
by  the  deceased,  which  the  state  offered  as 
a  dying  statement 

[2]  2.  In  the  second  ground  of  the  motion 
for  a  new  trial,  error  is  assigned  upon  the 
court's,  failure  to  charge  the  Jury  upon  the 
law  of  voluntary  manslaughter,  as  based  up- 
on the  theory  of  mutual  combat  or  mutual 
intent  to  fight  Whether  the  failure  to 
charge  upon  this  subject  was  error  or  not 
depends  upon  the  question  as  to  whether 
there  was  evidence  from  which  the  Jury  may 
have  been  authorized  to  find  that  there  was 
mutual  combat  or  mutual  intention  to  fight 
In  tte  statement  of  the  deceased,  whidi  was 
introduced  by  the  state,  we  find  the  follow- 
ing: 

"Q.  Now  Just  teil  in  your  own  way  what  he 
8h\>t  you  with,  and  why  he  shot  you.  A.  I 
wanted  him  to  plow  yesterday,  and  he  would 
not  plow;  wanted  to  hire  him  to  plow  for  me 
if  he  would  not  plow  in  his  own  crop,  and  he 
would  not  do  that,  and  he  would  not  feed  the 
mules;  and  this  morning  I  lacked  a  couple  of 
hours  being  done  a  piece  of  land,  and  he  came 
up  before  breakfast  to  plow,  I  guess,  and  had 
a  pistol  in  his  bosom,  and  I  help  him  put  a  land 
slide  on,  and  told  him  to  go  to  plowing  the 
other  mule,  and  I  would  be  done  directly  and 
he  could  have  the  other  one  also;  and  some- 
body turned  the  mule  in  the  pasture,  and  he 
would  not  plow  it 

"Q.  What  did  you  say  to  him,  and  he  to  you? 
A.  And  I  went  up  on  the  hill  to  plow,  and 
went  around  and  came  back  and  told  Charlie  to 
get  the  other  mule  and  to  go  to  plowing,  and  I 
would  be  done  in  a  little  while,  and  he  could 
take  both  and  go  to  plowing,  and  he  said  'No,' 
that  if  he  could  not  get  both  then  he  would 
not  plow  none;  and  I  says,  'You  are  working 
for  contrariness,'  and  he  says,  'That's  a  lie'— he 
was  not,  and  I  throwed  a  rock  at  him. 

"Q.  And  then  what?  A.  He  ran  his  hand  in 
fais  bosom  and  got  lus  pistol  out 

"Q.  When  he  got  the  pistol  out,  what  did 
you  do?  A.  I  ran  around  the  mule,  and  my 
pistol  was  in  my  pocket,  in  a  corduroy  coat, 
and  I  tried  to  get  it,  and  I  ran  around  the 
mule  twice,  and  he  kept  shooting  as  I  came 
around,  and  I  begged  him  to  quit 

"Q.  What  did  you  have  in  your  hand  when  he 
shot  you?    A.  I  was  trying  to  get  my  gun. 


"Q.  Was  your  gun  on  your  person?  A.  Ic 
my  pocket 

"Q.  And  you  had  your  coat  on?    A.  Yes. 

"Q..Did  yon  shoot  any?  A.  No;  I  didn't 
shoot 

"Q.  How  many  times  did  the  negro  shoot? 
A.  And  the  next  time  be  shot  I  dropped  my 
pistol,  and  he  shot  me  through  this  arm,  and  I 
don't  know  what  went  with  my  pistol.' 


i« 


Isabel  Spruce,  a  witness  Introduced  by  the 
defendant,  testified  In  part  as  follows: 

"When  I  came  out  Charlie  was  on  his  knees 
knocking  on  his  plow,  and  when  Mr.  Pierce  got 
near  to  him  I  heard  them  talking,  and  I  did  not 
pay  them  any  attention  until  they  spoke  loud, 
and  I  turned  around,  and  when  I  looked  to- 
wards them  Charlie  was  around  the  mule,  and 
when  he  came  around  Mr.  Pierce  came  around, 
and  they  both  ran  around  the  mule,  one  in  front 
of  the  other;  and  Mr.  Pierce  grabbed  at  Char 
lie  with  his  hand,  and  Charlie  jumped  back  off 
him,  and  then  Mr.  Pierce  throwed  up  his  hands 
as  if  he  was  going  to  shoot,  and  Charlie  jumped 
back  and  threw  his  hands  up,  and  when  Charlie 
threw  his  hands  down,  and  when  he  came  up 
again  he  had  his  gun,  and  Mr.  Pierce  bad  his 
already.  There  were  two  shots  as  I  remember, 
unless  they  both  fired  at  once.  When  I  seen 
them  they  were  going  around  the  mule  the  last 
time  before  the  shooting.  Mr.  Pierce  was  aft- 
er Charlie,  and  when  he  came  around  the  mule 
he  made  at  Charlie  with  his  hand  this  way. 
When  Charlie  threw  up  his  hands  I  could  see 
he  did  not  have  anything  in  them;  he  jnst 
threw  his  hands  up  this  way,  when  he  jumped 
back  off  from  Mr.  Pierce,  with  his  hands  out 
open  like  this;  when  he  had  his  hands  up  like 
that  Mr.  Pierce  had  something  in  his  hand; 
looked  like  be  had  his  gun  pointing  at  Char- 
lie that  way,  and  Charlie  throwed  his  hands 
down,  and  when  he  came  up  he  presented  his 
gun,  and  they  were  talking  all  at  the  same 
time,  but  I  could  not  understand  them," 

On  cross-examination  she  testified: 

'*I  did  not  say  I  didn't  see  the  shooting.  I 
said  I  heard  the  talking  and  turned  around. 
It  is  true  I  testified  that  I  looked  around  when 
they  shot.  I  heard  the  shooting  and  I  looked 
around,  and  they  both  looked  like  they  were 
fixing  to  shoot;  couldn't  tell  which  shot  first, 
and  that's  right  unless  they  shot  at  the  same 
time." 

And  then.  In  answer  to  a  question  as  to 
her  testimony  at  the  coroner's  inquest,  she 
said: 

"I  do  not  remember  that  the  question  was 
asked  me  at  the  coroner's  inquest  'The  shoot- 
ing occurred  at  the  plow  where  Mr.  Pierce  was 
plowing?'  and  that  I  answered,  'Yes,  sir;  when 
I  looked  around  they  both  brought  their  hands 
up  that  way.'  Charles  throwed  his  hands  up, 
and  I  said  that  when  Mr.  Pierce  grabbed  at 
Charlie,  and  Charlie  jumped  back  from  him, 
they  both  throwed  their  hands  up  to  shoot, 
after  Charlie  throwed  his  hands  up  and  come 
down.    Mr.  Pierce  had  his  already  up. 

"Q.  Wasn't  this  question  asked  you  on  that 
hearing:  'Did  you  see  a  pistol  in  Mr.  Pierce's 
hand?'  and  you  answered,  'No,  sir.'  A.  1  said 
I  couldn't  tell  whether  it  was  a  pistol,  but  he 
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had  It  up  like  it  was  a  piatoL  I  aDppoae  I  an- 
awered,  *It  waa  too  far  for  me  to  aee;  I 
couldn't  tell;  he  had  a  pistol,  though,  for  they 
went  out  and  got  Mr.  Pierce's  pistol  after- 
wards. I  couldn't  aee  the  pistol  from  my 
house,  and  couldn't  tell  what  either  had  in  their 
hands.' " 

[4]  Under  this  evidence  the  law  of  mutual 
combat  or  mutual  intention  to  fight  was  in- 
volved in  the  case.  See  Gann  v.  State,  30  Ga. 
07;  Findley  v.  State,  125  Ga.  579,  583,  54 
S.  E.  106;  Matthews  v.  State,  136  Ga.  125, 
70  S.  B.  1110.  The  law  of  mutual  combat  be- 
ing involved  in  the  case.  Instructions  upon 
that  subject  should  have  been  given  by  the 
court,  although  no  written  request  therefor 
was  preferred.  In  the  case  of  Waller  v. 
State,  100  Ga.  320,  28  S.  B.  77,  it  was  held: 

"There  being,  on  the  trial  of  an  indictment 
for  murder,  evidence  which,  if  credible,  would 
have  warranted  a  finding  that  the  slayer  and 
the  deceased,  upon  a  sudden  quarrel,  each  being 
armed  with  a  deadly  weapon,  mutually  engaged 
in  a  mortal  combat,  each  using  his  weapon 
and. intending  to  kill  the  other  therewith,  it  was 
the  duty  of  the  judge,  with  or  without  a  re- 
quest, to  give  in  charge  to  the  jury  the  law  of 
voluntary  manslaughter  as  related  to  the  doc- 
trine of  ^mutual  oombaf ;  and  the  omission  to 
do  so  is  cause  for  a  new  trial,  where  the  ac- 
cused was  convicted  of  murder." 

In  Findley  v.  State,  supra,  this  court  said: 

"The  evidence  in  this  case  involved  the  ques- 
tion of  whether  or  not  there  was  such  a  mutu- 
al combat  at  the  time  of  the  homicide  as  to  re- 
duce the  killing  from  murder  to  manslaugh- 
ter. The  court  omitted  entirely  any  reference 
to  that  subject,  though  charging  generally  en 
the  subiect  of  manslaughter." 

See,  also,  Ray  v.  State,  15  Ga.  223;  Butt 
V.  State,  150  Ga.  302,  103  S.  B.  466.  In  the 
instant  case  the  judge  failed  to  charge  upon 
the  subject  of  voluntary  manslaughter  as 
based  upon  the  law  of  mutual  combat;  and 
this  was  such  error  as  requires  the  grant  of 
a  new  triaL 

[S]  8.  The  ruling  made  in  headnote  8  re- 
quires no  elaboration. 

Judgment  reversed. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.t  absent  on  account  ot  sickness. 


(152  Ga.  1820 

H0LLI8   V.   STATE.    (No.   2420w> 

(Supreme  Gourt  of  Georgia.    Oct  14,  1921.) 

(SyUdbus  Inf  Sdiiwrial  Biaff.) 

I.  Conatltutional    law    «ss>83(3)— False    pro- 
teases  ^s»2— Aot    making    ovenlrawing    of 
bank  account  a  crime  not  unconstitutionaJ,  at 
oottstltuting  Imprisonment  for  deht. 
Laws  1919,  p.  220,  §  34,  making  it  a  crime  to 

overdraw  a  bank  account,  or  to  utter  or  deliver 
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an  instrument  overdrawing  an  account  or  credit, 
is  not  unconstitutional,  as  violative  of  Const, 
art.  1,  (  1,  par.  21,  prohibiting  imprisonment 
for  debt;  such  statute  providing  for  the  pun- 
ishment of  persons  practicing  the  fraud  speci- 
fied therein. 

2.  WItnesseo  ^=»37(2)~Ono  without  personal 
knowledge  oannot  testify  as  to  faots  shown 
liy  books^ 

A  person  could  not  testify  as  to  what  was 
shown  by  records  of  deposits  taken  from  the 
proper  custodian  of  the  books  of  a  bank,  where 
he  did  not  know  of  his  own  knowledge  anything 
about  the  matter  and  did  not  keep  the  books 
of  the  bank. 

3.  Criminal  law  «=»444— Record  of  bank  im- 
properly admitted  In  ovidonoe. 

In  a  prosecution  for  overdrawing  an  ac- 
count at  a  bank,  court  erred  in  admitting  in 
evidence  a  sheet  received  from  the  proper  cus- 
todian of  the  books  of  the  bank,  where  it  was 
not  shown  who  kept-  the  books,  or  that  they 
were  correctly  kept. 

4»  False  pretenses  «S94I— Evldenoe  properly 
exeludod  as  immaterial. 

In  a  prosecution  for  overdrawing  a  bank 
account,  where  a  witness  for  the  defendant  was 
asked  by  his  counsel  the  question,  "Did  you 
during  the  month  of  June,  1^0,  give  any  checks 
on  the  Bank  of  T.  and  sign  the  name  of  [the 
defendant]  to  them?"  and  counsel  informed 
the  court  that  the  witness  would  answer,  ''I 
did,"  the  court  properly  refused  to  permit  the 
answer  to  the  question,  since  the  answer  *'I 
did,"  witboht  more,  would  have  been  immateriaL 

Error  from  City  Gourt  €it  Tifton;  James 
H.  Price,  Judge. 

W.  A.  Hollis  was  convicted  of  drawing  a 
check  on  a  bank  without  sufficient  fundB  or 
credit  for  its  payment,  and  brings  error. 
Reversed. 

H.  H.  Hargrett  and  W.  B.  Bonnet,  both  of 
Tifton,  for  plaintiff  in  error. 
R.  E.  Dinsmore,  Sol,,  of  Tifton,  for  the 

State. 

FISH,  0.  J.  [1]  1.  Section  34  of  article 
20  of  the  act  of  the  General  Assembly  enti- 
tled "An  act  to  regulate  banking  in  the  state 
of  Georgia,"  etc.,  approved  August  16,  1919 
(G^rgia  Laws  1919,  pp.  135,  220),  provides: 

*'Any  person  who,  with  Intent  to  defraud, 
shall  make,  or  draw,  or  utter,  or  deliver  any 
check,  draft,  or  order  for  the  payment  of  money 
upon  any  bank,  or  other  depository  knowing  at 
the  time  of  such  making,  drawing,  uttering  or 
delivery  that  the  maker  or  drawer  has  not  suffi- 
cient funds  in  or  credit  with  such  bank,  or 
other  depository,  for  the  payment  of  such 
check,  draft  or  order  in  full  upon  its  presenta- 
tion, shall  be  guilty  of  a  misdemeanor.  The 
making,  drawing,  uttering,  or  delivering  of 
such  check,  draft,  or  order  as  aforesaid  shall 
be  prima  fade  evidence  of  intent  to  defraud. 
The  word  'credit'  as  used  herein  shall  be  con- 
strued to  mean  an  arrangement  or  understand- 
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ing  with  the  bank  or  depository  for  the  pay- 
ment of  such  check,  draft  or  order."  8ee- 
tion  84. 

This  section  of  the  act  is  not  unoonstitii- 
tional,  as  ylolatiYe  of  article  1,  section  1,  par- 
agraph 21,  of  the  Oonstitntion  of  this  state, 
which  prohibits  imprisonment  for  debt  The 
.section  is  not  designed  for  punishment  for 
mere  nonpayment  of  debts,  but  provides  for 
the  punishment  of  persons  practicing  the 
fraud  specified  therein.  See  Smith  y.  State, 
141  Ga.  482,  81  S.  B.  220,  Ann.  Gas.  19160, 
099. 

[2]  2.  The  defendant  was  charged  in  an 
accusation  preferred  figainst  him  in  the  city 
court  of  Tifton,  on  August  28,  1920,  with  a 
violation  of  the  section  of  the  act  quoted  in 
the  foregoing  note,  in  that  he,  on  June  4, 1920, 
with  intent  to  defraud,  drew  a  check  on  the 
Bank  of  Tifton,  for  a  certain  sum  of  money, 
in  favor  of  a  designated  person  (a  copy  of 
the  check  being  set  out  in  the  accusation), 
and  delivered  the  same  to  the  payee,  knowing 
at  the  time  the  check  was  drawn  and  deliv« 
ered  that  he  did  not  have  sufficient  funds  In 
or  credit  with  such  bank  for  its  payment 
On  the  trial  the  defendant  was  convicted. 
His  motion  for  a  new  trial  was  overruled, 
and  he  excepted.  A  ground  of  the  motion 
for  a  new  trial  complains  that  the  court 
erred  in  holding,  over  defendant's  objection, 
the  following  evidence  of  a  witness  for  the 
state  to  be  admissible: 

"This  sheet  [indicating  instroment  attached 
to  this  brief  and  marked  Exhibit  B]  came  from 
the  proper  custodian  of  the  books  in  the  Bank 
of  Tifton.  It  is  the  individual  deposit  sheet 
of  [the  defendant].  It  shows  that  [the  defend- 
ant] had  a  balance  of  70  cents  in  the  bank  on 
April  1,  1920,  and  had  made  no  deposit  there 
since  that  time.  He  might  have  made  a  de- 
posit in  some  other  name,  bat  if  he  had  made  it 
in  bis  own  name  it  would  have  shown  on  this 
sheet  I  cannot  swear  positively  that  he  had 
made  no  deposit  since  April  1,  1920,  but  this 
sheet  does  not  show  that  he  did." 

This  ground  of  the  motion  states  that  the 
witness  had  testified  "that  he  did  not  keep 
the  books  of  the  Bank  of  Tifton**;  the  objec- 
tion urged  to  the  admissibility  of  the  testi- 
mony being  that  **it  was  secondary  evidence, 
it  not  having  been  shown  that  the  witness 
knew  of  hia  own  knowledge  anything  about 
the  matter.**  The  '*Bheet'*  attached  as  an  ex- 
hibit t6  the  motion  appears  to  be  a  deposit 
account  kept  by  the  defendant  with  the  Bank 
of  Tifton,  showing  various  items  of  deposit 
by  the  defendant,  and  various  checks  drawn 
by  him,  stating  tiie  dates  of  the  month  and 
the  amounts  of  each  deposit  and  each  check 
from  January  6,  to  April  10,  but  not  desig- 
nating any  year.  Held,  that  the  court  erred 
in  not  excluding  the  testimony  on  the  objec- 
tion made. 

[)]  8.  The  court  also  erred  in  admittinsr  1p 


evidence  against  the  defendant  the  '^eet  or 
written  instrument  referred  to  in  the  next 
preceding  note;  the  evidence  b^ng  objected 
to  on  the  ground  that"  it  was  not  properly 
identified,  because  it  was  not  shown  who 
kept  the  books,  nor  that  they  were  correct- 
ly kept. 

[4]  4.  A  witness  for  the  defendant  was 
asked  by  his  couns^  the  following  question: 

"Did  you  during  the  month  of  June,  1920,  give 
any  checks  on  the  Bank  of  Tifton  and  sign  the 
name  of  [the  defendant]  to  them?" 

Oounsel  informed  the  court  that  the  wit- 
ness would  answer,  ''I  did.**  The  court  re- 
fused to  permit  the  answer  to  the  question. 
The  answer,  ''I  did,**  without  more,  would 
have  be^  Immaterial,  and  the  court  did  not 
err  in  excluding  it 

5.  As  a  new  trial  is  granted  on  other 
grounds,  a  ruling  as  to  the  alleged  nowlj  dis- 
covered evidence  is  not  required. 

8.  The  court  erred  in  not  granting  a  new 
trial  on  the  grounds  dealt  with  in  the  fore- 
going notes  numbers  2  and  8. 

Judgment  reversed. 

All  the  Justices  concur,  except  ATKIN- 
SON, J^  absent  on  account  of  sickni 


(162  Qa.  210> 
JACKSON  V.  STATE.    (No.  2673.) 

(Supreme  Court  of  (Georgia.    Oct  16,  1921.) 

(8t/llahu9  hy  ike  OourL) 

1.  Criminal  law  <S=s>i039u. Vorilot  not  asC  aside 
on  oround  that  person  aoting  as  balinr  was 
not  oflleer  where  no  objection. 

If  one  who  had  been  a  constable  of  a  cer- 
tain militia  district  In  a  given  county  by  re- 
moval therefrom  to  another  district  thereby 
vacated  his  office,  nevertheless  if,  while  in  at- 
tendance upon  the  superior  court  of  that  coun- 
ty, he  was  selected  by  the  sheriff  to  act  as  bail- 
iif  during  the  term  of  court,  and  while  acting 
in  that  capacity  had  charge  of  a  jury  after  a 
case  bad  been  submitted  to  them,  no  objection 
being  made  to  his  acting  In  that  capacity,  the 
verdict  made  by  the  jury  will  not  be  set  aside 
upon  the  ground  that  the  jury  were  in  charge 
of  one  who  was  not  in  fact  a  constable  of  the 
county. 

2.  Criminal  law  <S=s>956(  13)— Statement  of  bail- 
iff held  to  sufficiently  explain  oharge  that  he 
mingled  with  JH17. 

The  contention  that  the  baHlif  while  in 
charge  of  the  jury  mingled  with  them  and  slept 
in  the  same  room  with  them,  while  they  were 
deliberating  in  the  case,  was  sufficiently  met 
and  explained. 

3.  Criminal  law  ^=9956(I3)-Neaative  testlmo- 
ny  on  motion  for  new  trial  did  not  require 
finding  that  ballifr  was  not  sworn. 

The  mere  negative  testimony  of  the  bailiff 
himself  that  he  had  no  recollection  of  taking 
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the  oath  prescribed  in  section  888  of  the  Penal 
Code  of  1910,  relating  to  oaths  of  bailiffs,  and 
of  others  who  were  present  a  part  of  the  time 
in  the  courtroom  that  they  had  no  recollection 
of  seeing  him  sworn,  did  not  require  a  finding 
upon  the  part  of  the  trial  judge,  aa  a  matter 
of  fact,  that  the  bailiff  did  not  take  the  oath 
prescribed.  Nor  would  the  additional  fact  that 
there  was  no  record  upon  the  minutes  of  the 
court  of  the  bailiff's  having  been  sworn  require 
such  a  finding. 

4.  Criminal  law  <d=»76l(l2),  762(1)— Chame 
on  motive  held  not  objectionable  as  assuming 
facts  or  exprsssiao  opinion. 

The  exception  to  the  diarge  upon  the 
ground  that  it  contained  an  expression  of  opin- 
ion by  the  court  is  without  merit. 

5.  Homicide  <e=»304,  309(5)— Evidence  held  not 
to  warrant  chargo  npon  Involuntary  man- 
slaughter or  aosidental  shooting. 

.  There  was  no  evidence  upon  which  to  pred- 
icate a  charge  upon  the  subject  of  involnntarj 
manslaughter  or  upon  the  theory  of  accidental 
shooting. 

(Addiiiondl  SyUalus  hy  Editorial  Staff.) 

6.  Criminal  law  «s»l  160— Credibility  of  baiiirs 
statement  that  he  did  not  mingle  with  Jury 
matter  for  trial  Judgs. 

Where  it  was  contended  in  a  homicide  case 
that  the  bailiff  mingled  with  and  talked  to  ju- 
rors while  considering  the  case,  the  trial  court 
was  the  judge  of  the  credibility  of  a  statement 
of  the  bailiff  in  an  affidavit  on  motion  for  new 
trial  that  he  did  not  mingle  with  or  talk  to  the 
jurors  while  they  were  considering  the  case. 

Error  from  Superior  Ocmrt,  Worth  County ; 
R.  Bve,  Judge. 

Joe  Jackson  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Perry  &  Miller,  of  Sylvester*  for  plaintiff 
in  error. 

R.  S.  Foy,  Sol.  Oea„  of  Sylvester,  Qeo,  M. 
Kapler,  Atty.  Cren.,  and  Seward  If.  Smith, 
Asst  Atty.  Gen.,  for  the  State. 

BECK,  P.  J.  Joe  Jackson  was  tried  under 
an  indictment  charging  him  with  the  off^ise 
of  murder.  The  jury  returned  a  verdict  of 
guilty,  without  a  recommendation.  The  ac- 
cused made  a  motion  for  a  new  trial,  which 
ivas  overruled,  and  he  excepted.  Certain  of 
tlie  grounds  of  the  motion  for  a  new  trial 
relate  to  misconduct  upon  the  part  of  the 
bailiff  in  charge  of  the  Jury  while  it  was  in 
bis  charge,  after  the  case  had  been  submitted 
to  them;  and,  in  addition  to  the  alleged 
acts  of  misconduct  upon  his  part,  it  is 
cbarged  in  the  motion  that  the  bailiff  was 
not  sworn ;  also  that  he  was  not  a  legal  con- 
stable of  the  county. 

£1]  1.  The  bailiff  referred  to^  Hiram  Stew- 
art* bad  been  a  bailiff  in  a.  certain  militia 
district  in  the  county,  but  had  removed  there' 
from.    If  by  his  removal  £ix>m  the  district 
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his  ofDce  was  vacated  and  he  was  no  longer  a 
constable  of  the  county,  nevertheless,  if,  dur- 
ing the  term  of  court  at  which  the  accused 
was  tried,  he  was  selected  by  the  sheriff  as 
a  bailiff  and  acted  as  sudi,  he  was  a  de  facto 
officer,  and  the  fact  that  he  was  placed  in 
charge  of  the  jury  is  not  ground  for  setting 
aside  the  verdict,  especially  as  no  objection 
was  made  to  his  acting  as  bailiff  and  per- 
forming the  duties  of  such  an  officer. 

[2]  2.  The  contention  that  the  bailiff  im- 
properly mingled  with  the  jury  and  conversed 
with  them,  and  allowed  another  constable 
to  come  into  the  room  where  the  bailiff  was^ 
was  sufficiently  met  and  explained  by  the 
following  statement  of  the  bailiff  to  whom 
the  improper  conduct  is  imputed: 

"That  he  is  the  person  who  served  as  bailiff 
of  the  superior  court  of  Worth  county,  and  as 
snch  bailiff  had  charge  of  the  jury  which  tried 
the  case  of  The  State  v.  Joe  Jackson,  charged 
with  murder,  at  the  January  adjourned  term, 
1021;  that  he  has  seen  the  affidavit  of  S.  A. 
Powellt  in  which  it  is  stated  in  substance  that 
affiant  slept  in  the  jury  room  with  said  jury 
while  they  were  considering  said  case.  Depo- 
nent says  the  facts  are  as  follows:  The  case 
above  mentioned  was  submitted  to  the  jury 
after  arguments  of  counsel  and  charge  of  the 
court  had  been  concluded^  in  the  afternoon  of 
a  day  during  said  term,  and  said  jury  then 
placed  in  charge  of  deponent  as  bailiff  of  said 
court.  Said  jury  went  immediately  to  the  jury 
room  used  by  trial  juries  for  deliberations  up- 
on cases  in  said  court,  the  regular  jury  room^ 
where  they  remained  until  7  or  8  o'clock,  p.  m., 
when  they  were  by  deponent,  in  obedience  to 
the  direction  of  the  court,  carried  to  the  caf6^ 
after  supper  had  been  prepared  for  them,  when 
and  where  they  ate  supper,  separated  from 
other  persons,  and  after  having  eaten  their 
supper  were  by  deponent  immediately  taken 
back  to  the  jury  room,  where  they  remained  an 
hour  or  two  after  supper;  and,  not  having  ar- 
rived at  a  verdict  in  the  case,  deponent,  by 
direction  of  the  court,  carried  them  to  tlie  room 
in  the  courthouse  prepared  for  trial  juries .  to 
sleep  in,  where  they  slept  during  the  night. 
The  weather  was  cool,  and  fire  was  needed  in 
their  bedroom,  and  the  said  S.  A.  Powell  was 
asked  by  deponent  to  carry  a  turn  of  wood 
into  the  jury  bedroom*  for  making  a  fire,  when 
said  Powell  and  deponent  each  took  therein  a 
turn  of  wood,  and  said  Powell  went  immediate- 
ly out  of  said  room,  and  did  not  speak  to  the 
jury  nor  to  any  member  of  the  jury.  Depo- 
nent prepared  a  fire  for  the  comfort  of  the  jury, 
and  occupied  a  cot  prepared  for  the  purpose, 
wluch  cot  obstructed  the  only  door  or  olace 
of  entrance  or  exit  in  or  from  said  room.  De- 
ponent did  not  converse  with  said  jury,  nor 
did  any  other  person  during  the  time  they  were 
in  charge  of  deponent,  nor  within  his  knowl- 
edge. Deponent  did  not  mix  or  mingle  or  con- 
verse or  speak  with  baid  jury,  nor  with  any 
member  of  said  jury,  except  under  direction 
of  the  court,  and  said  jury  did  not  discuss  said 
case  nor  any  feature  of  said  case  in  the  pres- 
ence, of  deponent,  nor  was  said  case  nor  any 
feature  of  it  mentioned  by  deponent,  nor  by^ 
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any  one  else  in  the  presence  of  said  jnry,  nor 
by  any  member  of  said  jury.  That  deponent 
did  escort  said  jury,  while  in  his  charge,  across 
the  courthouse  grounds  into  the  streets,  down 
the  street  to  the  caf6,  and  not  the  hotel,  and 
back  to  the  jury  room,  but  did  so  as  above 
stated  in  obedience  to  the  direction  of  the  court, 
and  for  the  purpose  of  said  jury  getting  their 
meals.  And  at  no  time  did  they  mix  and  mingle 
with  other  persons  further  than  was  necessary 
in  passing  and  meeting  such  persons  upon  the 
streets  and  caf€,  and  never  at  any  time  did  said 
jury  or  any  member  mix  and  mingle  with  other 
persons,  further  than  stated  above,  and  did 
not  discuss  said  case  either  among  themselves 
out  of  the  jury  room  nor  in  the  presence  of 
deponent,  nor  in  the  presence  of  any  other  per- 
son, nor  did  any  other  persons  mention  said 
case  or  any  feature  of  said  case  in  the  presence 
or  hearing  of  said  jury." 

[6]  The  court  was  the  judge  of  the  cred- 
ibility of  the  affiant's  statement,  and  evi- 
dently found  it  to  be  true.  That  being  bo, 
this  court  cannot  disturb  his  finding;  and 
the  ground  of  the  motion  for  new  trial  based 
upon  misconduct  of  the  bailiff  and  the  jury 
cannot  avail  the  plaintiff  In  error  in  the  face 
of  the  judge's  finding. 

[3]  3.  Failure  of  a  bailiff  to  take  the 
oath  prescribed  in  section  883  of  the  Penal 
Code  of  1910,  relating  to  oaths  of  bailiffs 
taking  charge  of  juries,  is  ground  for  the 
grant  of  a  new  trial.  Roberts  v.  State,  72  Ga. 
673;  Washington  v.  State,  138  Ga.  370,  75 
S.  E.  253.  But,  where  bailiffs  take  charge 
of  juries,  there  is  a  presumption  that  they 
were  regularly  sworn;  and  the  mere  nega- 
tive testimony  of  the  bailiff  himself  that  he 
had  no  recollection  of  taking  the  oath,  and  of 
others  who  were  present  a  part  of  the  time 
in  the  courtroom  that  they  had  no  recollec- 
tion of  seeing  him  sworn,  will  not  require  a 
finding  upon  the  part  of  the  judge,  when  the 
question  of  whether  the  bailiff  was  sworn 
or  not  is  raised  in  the  motion  for  a  new  trial, 
that  the  bailiff  was  not  sworn.  Nor  will  the 
fact  that  there  was  no  record  ui>on  the  min- 
utes of  the  court  of  the  oath  having  been 
taken  by  the  bailiff,  in  addition  to  such  neg- 
ative testimony,  require  a  finding  that  he 
was  not  sworn.  Especially  is  this  true  where 
such  negative  affidavit  of  the  bailiff  is  taken 
quite  a  while  after  adjournment  of  the  court 

[4]  4.  In  the  trial  of  the  case  the  judge 
charged  the  jury  as  follows: 

*'I  charge  yon,  as  a  principle  of  law  for 
your  consideration  in  this  case,  that  motive  or 
intention  is  essential  to  mfdice,  and  malice  is 
an  essential  ingredient  of  the  offense  of  mur- 
der. As  before  stating,  intention  is  to  be  ar- 
rived at  by  such  proof  of  the  surrounding  cir- 
cumstances connected  with  the  perpetration  of 
the  offense  and  the  sound  mind  and  discretion 
of  the  person  accused.  You  inquire  whether 
there  was  any  motive  on  the  part  of  the  de- 
fendant to  induce  him  to  take  the  life  of  .the 
deceased,  and,  if  there  was  any  motive,  what 


that  motive  was.  If  you  find  there  was  no  mo- 
tive on  his  part  to  commit  the  act,  you  may 
consider  it,  especially  if  the  evidence  leave  the 
defendant's  guilt  at  all  doubtful,  in  deciding 
whether  the  defendant  is  guilty  or  not." 

This  charge  is  excepted  to  upon  the  ground 
that  "it  assumed  that  the  defendant  took  the 
life  of  the  deceased."  Fairly  construed,  the 
charge  is  not  open  to  this  exception. 

[5]  5.  Several  witnesses  testified  directly 
and  positively  that  the  accused  shot  the  de- 
ceased. No  witness  testified  to  any  dream- 
stance  tending  to  show  that  the  shooting  was 
unintentional  or  that  it  was  accidentaL  The 
accused  himself  in  his  statement  claimed 
that  he  was  not  present  at  the  scene  of  the 
shooting;  that  he  had  left  the  house  in 
which  the  killing  took  place,  and  had  gone 
away  from  the  scene  of  the  homidda  BCani- 
festly  the  court  did  not  err  in  not  charging 
the  jury  upon  the  theory  of  acddental  shoot- 
ing or  the  law  of  involuntary  manslaughter. 

Judgement  affirmed. 

All  the  Justices  concur,  except  ATKINSON, 
J.,  absent  on  account  of  sickness. 


(152  Ga.  219> 
THWEATT  V.  STATE.     (No.  2704.) 

(Supreme  Court  of  (Georgia.     Oct.  15,  1921.) 

fSyllahut  by  the  Court.) 

1.  Criminal  law  <s=s>4l3(l),  695(6) —  Declara- 
tions of  acoused  lield  not  admissible  as  self- 
serving;  evidenoe  properly  exoluded,  where 
part  is  oi>iectioflabie. 

The  court  did  not  err  in  excluding  from 
eTidence  certain  declarations,  made  by  the  ac- 
cused, that  a  short  time  before  the  homicide  and 
a  short  distance  from  the  scene  thereof  the 
witness  met  the  accused,  while  the  latter  was  on 
bis  way  to  the  home  of  the  deceased,  where  the 
killing  took  place,  and  that  the  accused  stated 
to  him  in  part  that  he  had  his  pistol  with  him, 
having  put  it  in  his  pocket  the  night  before, 
when  the  deceased  drove  him  from  the  home, 
as  he  knew  that  he  would  have  to  roam  the 
streets  for  the  remainder  of  the  night,  but  that 
now  he  had  no  further  use  for  the  pistol. 

(a)  If  other  parts  of  the  statement  made  by 
the  accused  to  the  witness  at  the  same  time 
were  admissible,  they  should  have  been  sepa- 
rated from  the  objectionable  part  and  offered 
separately.  Where  evidence  is  offered  in  block, 
and  a  part  of  it  is  objectionable,  the  ruling  of 
the  court  excluding  it  in  its  entirety  will  not 
be  cause  for  a  new  trial. 

2.  Homioide  ^=»285— Court  properly  instructed 
on  threats. 

The  court  did  not  err  in  instructing  the  jury 
upon  the  subject  of  threats,  and  in  submitting 
to  them  the  question  of  whether  threats  had 
been  made  or  not,  as  a  circumstance  to  be  con- 
sidered by  them.  There  was  some  evidence  au- 
thorising the  charge. 
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3.  Criminal  taw  ^=»782 (6) —Charge  on  positive 
and  negative  evidence  held  not  erroneous. 

The  court  charged  the  jury  in  part  as  fol- 
lows: "Now,  gentlemen,  the  existence  of  a 
fact  testified  to  by  one  positive  witness  is 
rather  to  be  believed  than  that  such  fact  did 
not  exist,  becanse  many,  witnesses  who  had  the 
same  opportunity  of  observation  swear  that 
they  did  not  see  or  know  of  its  having  tran- 
spired. This  does  not  apply  when  two  parties 
have  equal  facilities  for  seeing  or  hearing  a 
thing,  and  one  awears  that  it  did  and  the  other 
swears  that  it  did  not."  And  the  court  added: 
"With  reference  to  this  question  of  positive 
and  negative  testimony,  the  jury,  weighing  the 
testimony  of  such  witnesses,  should  consider 
and  pass  upon  the  question  of  their  credibility.** 
In  view  of  the  fact  that  the  court  submitted 
the  credibility  of  witnesses  to  the  Jury,  the 
charge  as  given  was  not  error. 

4.  Instrnctlons. 

Under  the  evidence  in  the  case  the  court 
did  not  err  in  failing  to  charge  the  law  of  volun- 
tary manslaughter. 

(Addiiiondl  ByUahuM  5y  Editorial  Bialf,) 

5.  Criminal  law  ^=:»828  —  Request  In  writing 
neoessary  to  require  charge  on  theory  pre- 
sented by  statement  alone. 

Failure  of  court  to  charge  on  a  theory  of 
the  case  presented  by  statement  alone  is  not 
error,  where  no  request  in  writing  la  made 
therefor. 

Error  from  Superior  Court,  Muscogee 
County;   Geo.  P.  Munro,  Judge. 

Clarence  Thweatt  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

Love  &  Fort,  of  Columbua,  for  plaintiff  in 

error. 

C.  F.  McLaughlin;  Sol.  Gen.,  and  T.  T. 
Miller,  both  of  Columbus,  Geo.  M.  Napier, 
Atty.  Gen.,  and  Seward  M.  Smith,  Aast  Atty. 
Gen.,  for  the  State. 

BECK,  P.  J.  Upon  the  trial  of  Clarence 
Thweatt,  under  an  indictment  charging  him 
with  the  offense  of  murder,  a  verdict  of 
guilty,  with  a  recommendation  to  mercy,  was 
returned,  whereupon  he  made  a  motion  for 
new  trial,  which  was  overruled,  and  he  fex- 

cepted. 

[1].  1.  While  one  Jones,  who  was  a  witness 
for  the  defendant,  was  upon  the  stand  under 
examination,  counsel  for  the  defendant  pro- 
posed to  prove  by  him  the  following  facts: 

'That  on  the  same  morning  of  the  fatal  ren- 
counter between  the  defendant  and  the  deceas- 
ed, the  witness,  Jimmie  Jones,  met  defendant, 
C*Jarence  Thweatt  on  the  comer  of  Tenth  and 
Front  streets,  in  Columbus,  three  blocks  from 
the  scene  of  the  homidde,  and  while  Clarence 
'Fhweatt  was  on  his  way  to  the  home  of  the 
deceased;  that  the  defendant  then  and  there 
told  Jimmie  Jones  that  he  and  his  father-in-law 


.[the  deceased]  had  had  a  Afficnity  the  night 
before,  and  he  [defendant]  was  going  back  to 
the  home  to  apologise  to  him,  and  to  ask  his 
permission  to  take  his  [defendant's]  wife  and 
child  away  from  there,  and  take  them  to  the 
home  of  the  witness,  where  he  had  provided 
a  place  for  them,  Jimmie  Jones  having  rented 
to  defendant  quarters  in  which  to  place  his 
family;  that  defendant  then  and  there  told 
Jimmie  Jones  that,  if  the  deceased  did  not 
quietly  consent  for  him  to  take  his  wife  and 
child  away,  he  intended  to  grab  up  his  baby  and 
take  it  away,  and  that  he  knew  his  wife  would 
follow;  that  at  that  same  time  and  same  place 
the  defendant  offered  to  surrender  to  Jimmie 
Jones  his  pistol,  and  asked  him  to  take  it 
and  take  care  of  it  for  him;  that  he  had  put 
it  in  his  pocket  the  night  before,  when  deceased 
drove  him  from  the  home,  as  he  knew  that  he 
would  have  to  roam  the  streets  the  remainder 
of  the  night;  and  then  and  there  told  the  wit- 
ness that  he  [defendant]  had  no  further  use  for 
it- 
It  is  alleged  that,  if  the  witness  had  been 
allowed  to  answer  the  questions  propound- 
ed, he  would  have  testified  to  the  facts  as 
set  forth  immediately  above,  and  error  is 
assigned  upon  the  exclusion  of  this  testi- 
mony. There  was  no  error  in  this  ruling  of 
the  court.  Parts  of  the  testimony  thus  ex- 
cluded were  clearly  self-serving  declarations, 
and  were  not  admissible  upon  the  theory 
that  they  were  part  of  the  res  gestse.  If  any 
part  of  the  testimony  was  admissible,  it 
should  have  been  separated  from  that  which 
was  objectionable,  and  offered  in  evidence. 

[2]  2.  The  ruling  made  in  the  second  head- 
note  requires  no  elaboration. 

[3]  8.  In  the  course  of  his  Instructions  to 
the  jury  the  court  gave  the  following  charge: 

'^ow,  gentlemen,  the  existence  of  a  fact  tes- 
tified to  by  one  positive  witness  is  rather  to 
be  believed  than  that  such  fact  did  not  exist, 
because  many  witnesses  who  had  the  same  op- 
portunity of  observation  swear  that  they  did 
not  see  or  know  of  its  having  transpired.  This 
does  not  apply  when  two  parties  have  equal 
facilities  for  seeing  or  hearing  a  thing,  and 
one  swears  that  it  did  and  the  other  swears 
that  it  did  not  With  reference  to  this  ques- 
tion of  positive  and  negative  testimony,  the 
Jury,  in  weighing  the  testimony  of  such  witness- 
es, should  consider  and  pass  upon  the  question 
of  their  credibility.** 

Plaintiff  in  error  contends  that  this  charge 
was  error: 

"Because  it  failed  to  place  upon  the  instruc- 
tions the  vital  and  absolutely  neceissary  quali- 
fication that  the  Jury  must  not  only  believe  that 
the  witness  had  the  same  opportunity  of  ob- 
servation, but  must  also  be  of  oqual  credibil- 
ity.' 


n 


In  the  case  of  Warrick  v.  State,  125  Ga. 
133,  58  S.  E.  1027,  it  was  said: 
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"Where  the  evidence  is  oonflictiiif  as  to 
whether  a  particular  thing  did  or  did  not  oc* 
cor,  and  the  presiding  judge  charges  the  jnry 
the  legal  principle  that  the  existence  of  a  fact 
testified  to  hj  one  positiye  witness  is  rather 
to  be  believed  than  tiiat  such  fact  did  not  ez* 
ist,  because  many  witnesses  who  had  the  same 
opportunity  of  observation  swear  that  they  did 
not  see  or  know  of  its  having  transpired,  he 
should  also  give  an  instruction  to  the  effect  that 
in  weighing  the  testimony  of  witnesses  the  Jury 
should  consider  and  pass  upon  their  credibU- 
Itj.- 

The  same  role  is  stated  and  afDrmed  In 
several  other  decisions  by  this  court  See, 
also,  the  case  of  Helms  v.  State,  136  Ga.  799, 
72  S.  B.  246,  where  it  is  said : 

"It  is  erroneoos  to  charge  Penal  Code  1910, 
(  1011,  that  'the  existence  of  a  fact  testified 
to  by  one  positive  witness  is  rather  to  be  be- 
lieved than  that  such  fact  did  not  exist,  because 
many  witnesses  who  had  the  same  opportunity 
of  observation  swear  that  they  did  not  see  or 
know  of  its  having  transpired,*  without  an  in- 
struction, in  connection  therewith,  toucliing  the 
credibility  of  witnesses." 

There  are  cases  In  our  reports  to  be  found 
where  the  Judgment  of  the  trial  court  re- 
fusing a  new  trial  was  reversed  because  in 
his  charge  the  judge  had  instructed  the  jury 
that  the  existence  of  a  fact  testified  to  by 
one  positive  witnen  is  rather  to  be  believed 
than  that  such  fact  did  not  exist,  because 
many  witnesses  who  had  the  same  opportu- 
nity of  observation  swear  that  they  did  not 
see  or  know  of  its  having  transpired,  and 
did  not  charge  in  connection  therewith  touch- 
ing the  credibility  of  witnesses.  But  In  the 
present  case  the  court,  after  charging  the 
jury  in  the  language  which  the  plalntlfT  In 
error  contends  is  objectionable,  added: 

"With  reference  to  this  question  of  positive 
and  negative  testimony,  the  jury  weighing  the 
testimony  of  such  witnesses  should  consider  and 
pass  upon  the  question  of  their  credibility." 

And  it  seems  that  this  was  sufficient  sub- 
mission to  the  Jury  of  the  question  of  credi- 
bility, and  therefore  the  charge  complained 
of  was  not  error. 

There  were  other  criticisms  upon  the  ver- 
biage of  the  charge,  which  are  not  of  suffi- 
cient importance  to  merit  discussion. 

[4,  S]  4.  Under  the  evid«ice  in  the  case  the 
court  did  not  err  In  falling  to  charge  the 
law  of  voluntary  manslaughter.  If  a  charge 
upon  that  subject  was  authorized  at  all,  it 
was  under  the  statement  of  the  accused; 
and  the  failure  to  ctiarge  upon  a  theory  of 
the  case  presented  by  the  statement  aloiie  is 
not  error,  where  no  request  In  writing  Is 
made  therefor. 

Judgment  affirmed. 

All  the  Justices  ooncnr,  except  ATKIN- 
SON, J.,  absent  on  account  of  sickness. 
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f.  ladtetnent  aad  informatloa  ^s>IO,  133(3)— 
Mere  onlsslea  of  name  of  I  ef  18  eraa*  J«- 
rers  formal  error  which  oonM  be  takes  ai- 
vantage  of  only  by  spsdaJ  demarrer. 
While  it  is  necessary  that  as  many  as  18 
grand  Jurors  act  in  returning  an  indictment 
the  fact  that  only  17  names  are  entered  in 
the  face  of  the  indictment  is  not  such  a  fatal 
defect  in  the  indictment  as  to  render  It  void; 
nor  is  it  a  good  ground  for  a  motion  in  arrest 
If  as  a  matter  of  fact  only  17  did  act  in  retain- 
ing the  indictment,  a  plea  in  alwtement  shoulo 
have  been  filed.     The  mere  omission  of  1  of 
the  18  names  should  be  taken  advantage  of 
by  special  demurrer  attacking  the  Indictment 
for  defect  in  form. 

2.  Hemlolde  9s>l69(2)«-Competeat  to  shew 
effloer  killed  was  informed  by  telepliene  ef 
existoaoe  of  warrant  whioh  then  oeald  be  ad- 
mitted. 

Where  a  constable,  without  a  warrant  at- 
tempted to  make  an  arrest  of  a  named  person, 
and  the  latter  resisted,  and  shot  and  killed  the 
officer,  it  is  competent  to  show,  npon  the  trial 
of  the  slayer,  that  the  officer  had  inquired  of 
the  sherilE  of  the  county  by  telephone  whether 
he  had  a  warrant  for  the  arrest  of  the  person 
whom  he  afterwards  sought  to  apprehend,  and 
the  sheriff  replied  that  he  had,  and  told  tiie 
constable  making  the  inquiry  to  arrest  the  per- 
son referred  to  and  to  carry  him  to  a  designat- 
ed place,  and  that  he  would  come  after  him. 
(a)  The  conversation  having  been  admitted, 
it  was  competent  to  show  the  existence  of  the 
warrant  by  introducing  that  document  In  evi- 
dence. 


8b  Homicide  #Ba»287  —  tastnietloa  oeaeeralsB 
Qonsideration  by  Jury  of  motive  held  proper. 

The  court  did  not  err  in  instructing  the 
Jury  that  they  might  consider  the  question  as 
to  whether  motive  had  been  shown,  and  what 
that  motive  was,  if  any  motive  was  shown  by 
the  evidence;  and  if  no  motive  waa  shown,  tiiat 
the  Jury  might  consider  the  lack  of  motive;  but 
that  if  the  evidence  satisfied  them  beyond  a 
reasonable  doubt  that  the  defendant  committed 
the  crime  charged  with  malice  aforethoogfat 
either  express  or  implied,  tiien,  thongh  no  mo- 
tive was  disclosed  by  the  evidence,  the  juiy 
would  be  authorised  to  infer  an  unlawful  mo- 
tive and  to  find  the  defendant  guilty. 

4.  Homldde  ^s»300(9>— Instmotlon  apea  ssb- 
Jeot  of  arrest  without  wamat  held  net  prop- 
er under  evidence. 

Under  the  evidence  in  this  ease  the  court 
should  not  have  charged  the  Jury  the  provisions 
of  section  917,  Penal  Oode  1910,  upon  the  sub- 
ject of  arrests  without  a  warrant  as  applica- 
ble to  the  evidence,  there  being  no  evidence  in 
the  case  to  show  that  the  offense  for  which 
the  officer  sought  to  make  the  arrest  bad  been 
committed  In  his  presence,  or  that  the  offender 
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waa  endaavorliif  to  aicapa,  or  for  otber  came 
there  waa  likely  to  be  a  failure  of  Justice, 

(Additional  8ylldbu$  hv  Bdiiorial  Staff  J 

8.  Indietmant  and  Informatioa  «=»I47— OmU- 
slan  of  aame  of  orand  Juror  ground  for  quaeh-^ 
Ing  on  demurrer. 

Where  only  the  names  of  17  of  the  18  grand 
Jurors  acting  in  returning  it  appeared  on  the 
face  of  an  indictment,  there  was  such  a  def lect 
in  form  that  upon  special  demurrer  the  court 
would  have  quashed  the  indictment,  so  that  one 
perfect  in  form  might  be  returned. 

6.  Arrest  «s963(l)»Rule  as  to  arrest  without 
warrant. 

An  arrest  cannot  lawfully  be  made  without 
a  warrant  where  the  offense  is  not  committed 
in  the  presence  of  Uie  officer,  unless  the  offender 
is  endeaToring  to  escape,  or  for  other  cause 
there  is  likely  to  be  a  failure  of  justice  for  want 
of  an  officer  to  issue  a  warrant;  but  the  mere 
possibility  of  there  being  a  failure  of  justice 
•does  not  authorise  an  officer  to  attempt  an 
arrest  for  a  misdemeanor  without  a  warraat. 

7.  Homiolde  «e5>340(2)— Cbargo  In  bomtolde 
oaao  oonoorning  arroot  hM  projudlolal. 

In  a  prosecution  for  murder  of  an  officer 
while  attempting  to  make  an  arrest,  a  charge 
which  gave  the  jury  the  authority  to  decide  that 
the  arrest  wo^d  have  been  legal  without  a 
warrant  was  prejudicial  as  well  as  erroneous, 
where  there  was  no  eridence  showing  condi- 
tions warranting  such  arrest. 

Brror  from  Buportor  Gourt,  Wortib  €k>iinty ; 
R.  Eve,  Judge. 

Macie  Giddens  waa  convicted  of  murder, 
and  brings  error.    Reversed. 

J.  H.  Tipton,  of  Sylvester,  for  plaintiff  in 
error. 

R.  8.  Foy,  SoL  Gen.,  and  Williamson  ft 
WlUiamaon,  all  of  Sylvester,  and  B.  A.  Den- 
ny, Atty.  Gen.,  and  Graham  Wri^^t,  Aaat 
Atty.  Gen.,  for  the  State. 

BECK,  P.  J.  Made  Giddens  was  tried  un- 
4ler  an  indictmoit  charging  him  with  the 
offense  of  murder;  it  being  alleged  that  he 
had  killed  one  W.  P.  Giddens.  The  jury  re- 
timed a  verdict  of  gnlltj^,  wbereopon  the  de- 
fendant made  a  motion  for  a  new  trial, 
'Which,  being  overruled,  he  ezc^[>ted. 

[1,S1  1.  Before  judgment  and  sentence 
of  the  court  was  pronounced  and  entered 
agralnst  the  accused,  his  counsel  presented  to 
the  court  In  writing  his  motion  in  arrest  of 
judgment  and  sentttice,  whldi  was  filed,  and 
a  rule  nisi  was  Issued,  directed  to  the  Solici- 
tor General  with  the  usual  order.  The  mo- 
tion in  arrest  was  based  upon  the  ground 
that  only  17  jurors  constituted  the  grand 
Jury  which  returned  the  indictment  in  this 
case,  only  17  names  appearing  in  the  fkoe  of 
the  indictment  The  court  upon  the  hearing 
of  this  moti<m  permitted  evidence  to  be  Intro- 
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duced  to  show  that  there  were  18  jurors  who 
acted  as  such  In  returning  the  indictment, 
and  that  the  omission  of  the  name  of  one  of 
them  was  a  clerical  mistake ;  and  the  motion 
was  overruled. 

The  court  did  not  err  in  overruling  the 
motion.  We  do  not  think  that  the  defect  in 
the  indictment  here  pointed  out  could  be 
raised  by  a  motion  In  arrest  The  defendant 
might  have  demurred  to  the  indictment  upon 
the  defect  appearing  on  the  face  of  It,  or 
possibly  he  might  have  filed  a  plea  In  abate- 
ment If  as  many  as  18  grand  jurors  actual- 
ly participated  in  the  deliberations  of  the 
charge  against  the  accused  and  took  part  in 
returning  the  indictment  the  indictment  was 
good  after  verdict  and  was  not  rendered  void 
by  the  clerical  omission  of  one  of  the  names. 
It  was  such  a  defect  in  form,  however,  that 
upon  dcanurrer  the  court  would  have  quashed 
the  indictment  so  that  one  perfect  in  form 
might  be  returned.  The  decision  in  the  case 
of  Williams  V.  State,  107  Ga.  721,  83  S.  a 
648,  is  conclusive  upon  the  question  here  de- 
cided. See,  also,  the  case  of  Hamilton  v. 
States  97  Ga.  216,  28  S.  E.  824. 

[2]  2.  The  conversation  referred  to  In  the 
second  headnote  tended  to  explain  why  the 
constable  was  at  the  place  where  the  homi- 
cide was  committed,  to  show  his  motive  in 
going  there,  and  to  explain  the  conduct  of  the 
deceased  ofiSoer.  Similar  evidence  was  held 
to  be  admissible  In  the  case  of  Price  v.  State, 
72  Ga.  441,  upon  the  ground  that  the  state- 
ments there  admitted  were  a  part  of  the  act 
of  going,  of  the  res  geste.  And  in  the  instant 
case  the  jury  were  distinctly  Instructed  as 
to  the  limited  imrpose  for  which  the  evidence 
was  admitted;  that  is,  that  it  was  admitted 
to  explain  why  the  deceased  was  present  at 
the  home  of  the  defoidant  on  the  nlj^ht  of  the 
encounter.  The  conversation  having  been 
admitted,  it  was  competent  to  show  the  exist- 
ence of  the  warrants,  by  introducing  those 
documents  In  evidence. 

[S]  8.  The  court  charged  the  jury  as  fol- 
lows: 

'Too  may  inquire  whether  there  was  aay  mo- 
tive on  the  part  of  the  defendant  to  induce 
him  to  take  the  life  of  the  deceased,  and,  if 
there  waa  any  motive,  what  that  motive  was. 
If  you  find  there  was  no  motive  on  his  part  to 
conunit  the  act  you  may  consider  it  especially 
if  the  evidence  leaves  the  defendant's  guilt  at 
an  donbtf ol,  in  determining  whether  the  defend- 
ant  is  guilty  or  not  Yet  If  the  evidence  shows 
the  commission  of  the  crime,  and  yon  are  sat« 
iafied  beyond  a  reasonable  doubt  that  the  de- 
fendant committed  it  with  malice  aforethoni^t 
either  express  or  implied,  and  if  the  circum* 
stances  are  consistent  with  his  goilt  and  incon- 
sistent with  any  other  reasonable  hypothesis 
than  that  of  his  goilt  then,  though  the  evidence 
may  not  disclose  a  motive,  you  would  be  au- 
thorized to  infer  an  unlawful  motive  and  find 
the  defendant  guilty.'' 
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This  charge  Is  not  open  to  criticism  npon 
the  ground  that  It  Is  confusing  and  liable  to 
be  misunderstood  by  the  jury,  and  probably 
was  misunderstood,  to  the  Injury  of  the  de- 
fendant; nor  that  It  was  calculated  to  mis- 
lead the  jury ;  nor  that  the  entire  charge  up- 
on the  subject  of  motive  greatly  modified 
the  rule  on  that  subject;  nor  on  the  ground 
that  it  was  not  authorized  by  the  evidence. 

[4,  6}  4.  Error  Is  assigned  upon  the  follow- 
ing charge  of  the  court: 

"It  is  not  claimed  by  the  state  in  this  case 
that  the  deceased  was,  at  the  time  be  was 
shot,  in  possession  of  a  warrant  for  the  arrest 
of  Made  Giddens.  It  does  contend,  however, 
that  under  the  conditions  and  circumstances  ex- 
isting at  the  time  the  jury  would  be  authorized 
to  find  that  the  defendant.  Made  Giddens,  was 
a  fugitive  from  justice,  and  was  endeavoring 
to  escape,  or  for  other  cause  there  was  likely 
to  be  a  miscarriage  of  justice,  and  that  W.  P. 
Giddens,  the  deceased,  was  an  officer  of  the 
state,  and  therefore  authorized  to  make  an  ar- 
rest without  a  warrant.  Section  917  of  the 
Code  of  Georgia  relating  to  the  subject  of  ar- 
rest I  will  now  read  to  you:  'An  arrest  may  be 
made  for  a  crime  by  an  officer,  either  under  a 
warrant,  or  without  a  warrant  if  the  oflPense 
is  committed  in  his  presence,  or  the  offender  is 
endeavoring  to  escape,  or  for  other  cause  there 
is  likely  to  be  a  failure  of  justice  for  want  of 
an  officer  to  issue  a  warrant.' " 

This  charge  is  excepted  to  upon  the  ground 
that  it  was  not  authorized  by  the  evidence.  We 
are  of  the  opinion  that  the  exception  to  the 
charge  points  out  a  radical  and  material  er- 
ror. We  find  no  evidence  in  the  case  from 
which  the  jury  would  have  been  authorized 
to  find  that  the  defendant  was  endeavoring 
to  escape,  and  the  expression  used  by  the 
court,  "fugitive  from  justice,"  must  be  taken 
in  this  connection  to  mean  one  who  is  en- 
deavoring to  escape.  And  it  is  not  contended 
that  the  offense  was  committed  in  the  pres- 
ence of  the  ofDcer,  nor  was  it  likely  for  any 
other  cause  that  there  would  be  a  miscarriage 
of  justice.  Two  Indictments  for  misdmeanor 
had  been  found  by  the  grand  jury  of  the 
county  against  the  defendant,  some  two 
months  before  the  homicide,  and  bencdi  war- 
rants had  been  Issued  and  were  at  the  time 
of  the  killing  in  the  hands  of  the  sherifT  of 
the  county.  There  is  some  evidence  that 
the  defendant  had  left  the  county,  but  It 
does  not  appear  that  he  had  fled  to  escape 
arrest  under  the  bench  warrants.  It  seems 
that  he  had  gone  for  a  while  to  Amerlcus, 
Georgia,  which  is  only  a  short  distance  from 
the  county  of  Worth;  and  several  days  be- 
fore the  attempted  arrest  he  had  returned  to 
Worth  county  and  was  staying  at  his  moth- 


er's, to  whose  house  certain  of  his  prop- 
erty and  efTects  had  be^i  carried.  There 
is  no  ground  upon  which  it  oould  be  eon- 
tended  that  the  sherifT,  who  was  at  the  coun- 
ty site,  and  who,  it  seems,  possessed  an  au- 
tomobile or  had  one  at  his  command,  could 
not  have  gone  from  the  county  site  to  the 
place  at  which  the  accused  was  staying,  or 
that  he  could  not  have  sent  the  warrant  to 
the  officer  who  endeavored  to  make  the  ar- 
rest, in  the  course  of  two  or  three  hours.  An 
arrest  cannot  lawfully  be  made  without  a 
warrant,  where  the  offense  is  not  committed 
in  the  presence  of  the  officer,  imless  the  of- 
fender is  endeavoring  to  escape,  "or  for  oth- 
er cause  there  is  likely  to  be  a  failure  of  jus- 
tice for  want  of  an  officer  to  Issue  a  warrant" 
There  could  be  no  failure  of  justice  in  this 
case  for  want  of  an  officer  to  issue  a  war- 
rant. The  warrant  had  already  been  issued. 
Nor  was  it  likely  that  there  would  be  a  fail- 
ure of  justice  because  of  any  delay  in  obtain- 
ing this  warrant.  The  mere  possibility  of 
there  being  a  failure  of  justice  does  not  au- 
thorize an  officer  to  attempt  an  arrest  for  a 
misdemeanor  without  a  warrant  The  ex- 
pression of  the  law  is  "likely  to  be  a  failure 
of  justice** ;  that  is,  probable  ground  for  be- 
lieving that  there  will  b^  a  failure  of  justice. 
Under  these  facts  and  drcumstances,  the 
court  was  not  authorized  under  the  law  to 
submit  to  the  jury  the  question  as  to  whether 
or  not  the  deceased  could  legally  proceed 
without  a  warrant  to  go  to  the  house  of  the 
accused,  break  open  the  door,  and  attempt  to 
make  an  arrest. 

[7]  Ck)unsel  for  the  state  argue  that,  con- 
ceding for  the  sake  of  argument  the  excerpt 
from  the  court's  charge  was  not  properly  ad- 
justed to  the  facts  of  this  case,  it  does  not 
appear  that  the  charge  was  harmfol  to  the 
defendant  We  cannot  agree  to  this  oontsi- 
tion.  It  was  this  charge  and  other  portions 
of  the  charge  similar  in  effect  whldi  gave 
to  the  jury  the  authority  to  decide  that  the 
arrest  would  have  been  legal  without  a  war- 
rant If  we  are  right  in  holding  that  the 
charge  was  ernmeous,  we  have  no  doubt  that 
it  was  material  error  and  harmful  to  the  ac- 
cused. What  we  have  said  in  regard  to  ttds 
particular  part  of  the  charge  is  applicable  to 
other  portions  of  the  charge  complained  of, 
which  could  only  be  proper  upon  the  assump> 
tion  that  there  was  some  evidence  to  author- 
ize the  finding  that  the  drcumstanoes  Justi- 
fied an  arrest  without  a  warrant 

Judgment  reversed. 

All  the  Justices  concur,  exc^t  A3SKISB0K 
J.,  absent  on  account  of  sicknesa 
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CROWELL  et  al.  v.  AKIN  et  al.    (No.  2323.) 
(Supreme  Court  of  Qeorgia.    Sept  26,  192L) 

(Syllabus  by  the  Court.) 

f.  Constitutional  law  ^s>306— Records  ^s>^- 
Land  registration  act  not  violative  of  due 
process  of  law  provisions. 

The  sixteenth  section  of  the  act  of  the 
General  Assembly  approved  August  21,  1917 
(Acts  1917,  p.  108),  known  as  the  land  regis- 
tratron  act,  is  not  violatiye  of  the  due  process 
of  law  clauses  of  the  state  and  federal  Con- 
stitutions (Const  U.  S.  Amend.  14  and  (>)n8t. 
Ga.  art.  1,  f  1,  par.  3  [Civ.  Code  1910,  f  6359]), 
in  that  the  preliminary  examination  by  the  ex- 
aminer is  ex  parte  and  before  the  parties  ad- 
versely interested  are  brought  into  the  proceed- 
ing, or  in  that  the  preliminary  report  of  the 
examiner  is  declared  to  be  **prima  fade  evidence 
of  the  contents  thereof,"  such  report  not  being 
binding  upon  the  court  or  conclusive  upon  the 
parties  adversely  interested  in  the  proceeding. 
The  intent  of  the  preliminary  report  is  to  fur- 
nish to  the  court  and  to  the  parties  any  infor- 
mation likely  to  affect  the  titie  or  the  posses- 
sion, and. so  that  any  person  interested  in  or 
likely  to  be  interested  in  the  result  of  the  suit 
may  be  notified.  Nor  is  section  20  of  the  act 
violative  of  the  due  process  of  law  clauses  of 
the  state  and  federal  Ck>nstitution8,  upon  the 
ground  that  the  section  provides  for  the  inde- 
pendent examination  of  the  titie  by  the  exam- 
iner and  for  the  submission  by  him  of  a  final 
report  based  upon  such  findings  which  shall  be 
taken  as  prima  facie  true;  such  report  not  be- 
ing conclusive  upon  the  parties,  nor  binding  up- 
on the  court  until  after  trial  by  jury  upon  ex- 
ceptions of  fact  filed  thereto. 

2.  Jury  ^ss>I9(l)^Land  registration  net  does 
not  deny  right  of  trial  by  Jury. 

The  act  is  not  violative  of  the  guaranty 
of  the  state  Constitution  (article  6,  S  18»  P*'» 
1  [av.  Code  1910,  f  65451)  that  "the  right  of 
trial  by  jury  ♦  •  •  shall  remain  inviolate;" 
the  act  (liaws  1917,  p.  108)  and  the  twentieth 
section  thereof  expressly  providing  for  trisii 
by  jury  as  a  matter  of  right,  upon  demand,  up- 
on any  issues  of  fact  arising  upon  exceptions  to 
the  auditor's  report  filed  by  any  party  to  the 
proceeding.  The  provisions  of  the  act  relating 
to  the  trial  by  jury  upon  demand  of  issues  of 
fact  arising  upon  exceptions  to  the  examiner's 
report,  which  is  to  be  taken  as  prima  facie 
true,  and  restricting  the  hearing  to  the  evi- 
dence reported  by  the  examiner  (except  as  oth- 
erwise provided  in  the  act)  are  not  unconsti- 
tutional limitations  of  the  right  of  trial  by  jury. 

3.  Jury  «=9l9(l)  — Land  registration  act  not 
unoonstltutional  as  permitting  judgment  with- 
out verdict  of  Jury. 

The  act  is  not  unconstitutional  because  it 
confers  upon  the  judge  of  the  superior  court 
the  right  to  render  judgment  without  the  ver- 
dict of  a  jury  in  a  civil  case  other  than  one 
founded  on  an  unconditional  contract  in  writ- 
ing where  no  issuable  defense  is  filed  on  oath. 
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,  107(1),  115(2)— Land  registra- 
tion  act  not  violative  of  constitutional  provi- 
slon  as  to  title  and  subjects. 

The  act  is  not  violative  of  article  3,  §  7, 
par.  8,  of  the  Constitution  of  this  state  (Civ. 
Code  1910,  §  6437),  which  declares:  "No  law 
or  ordinance  shall  pass  which  refers  to  more 
than  one  subject-matter,  or  contains  matter 
different  from  what  is  expressed  in  the  titie 
thereof.'* 

(Additional  Syllabus  by  Editorial  Staff.} 

5.  Records  ^=s>2— Land  registration  act  liberal- 
ly construed. 

The  land  registration  act  (Acts  1917,  p. 
108)  is  a  remedial  statute,  and  should  be  liber- 
ally construed  according  to  its  intent  so  as  to 
advance  the  remedy  and  repress  the  eviL 

6.  JU17  ^=9 10— Cases  triable  wlthouL 

All  cases  triable  without  a  jury  prior  to 
the  adoption  of  the  Constitution  may  still  be  so 
tried,  and  it  is  competent  for  the  Legislature  to 
provide  for  a  trial  without  a  jury  in  cases 
similar  to  those  in  which  such  a  trial  was  in 
use  prior  to  the  adoption  of  the  Constitution. 

Error  from  Superior  Court,  Wayne  CJoun- 
ty;   J.  P.  Highsmith,  Judge. 

Action  by  T.  B.  C.  Crowell  and  others 
against  L.  R.  Akin  and  others  under  tiie 
land  registration  act  From  judgment  for 
defendants  plaintiffs  bring  error.    Reversed. 

J,  L,  Sweat,  of  Waycross,  and  A.  G.  Pow- 
ell, of  Atlanta,  amici  curise. 

Bennet,  Twitty  &  Reese  and  C.  B.  Conyers, 
all  of  Brunswick,  Walter  McElreath,  of  At- 
lanta, D.  M.  CJlark,  Jas.  R.  Thomas,  R  L. 
Bennett,  Gibbs  &  Turner,  all  of  Jeswp,  and 
J.  C.  McDonald  and  Wilson  &  Bennett,  all  of 
Waycross,  for  defendants  in  error. 

BJ3CK,  P.  J.  On  April  13,  1920,  Thatcher 
R.  C.  Crowell,  Oalvit  D.  Christ,  and  Calvin  C. 
Walkling  filed  their  petition  In  Wayne  su- 
perior court,  to  have  their  title  to  72  tracts 
of  land,  containing  1,000  acres  each,  more- 
or  less,  and  eight  lots  oontalnlng  490  acres 
each,  more  or  less,  as  therein  described,  sit- 
uated, lying,  and  being  in  Wayne  count.v, 
Ga.,  and  known  as  "the  Williams  survey 
lands,"  registered  under  the  land  registra- 
tion act  The  defendants  named  In  the  pro- 
ceeding, together  with  all  parties  in  posses- 
sion over  14  years  of  age,  were  served  by 
the  sherifiF  or  his  deputy,  and  the  lands  were 
duly  posted  by  the  sheriff.  Cc^ies  of  the  pe- 
tition and  process  were  mailed  by  the  clerk 
to  all  nonresident  adverse  daimants,  and 
notice  of  the  proceeding  was  duly  published 
"to  all  whom  it  may  concern,"  as  provided  in 
the  act  The  time  within  which  adverse 
claimants  might  appear  and  assert  their 
claims  was  enlarged  from  time  to  time  by 
proper  orders  of  the  court,  and  had  not  ex- 
pired when,  on  August  23,  1920,  L.  R.  Akin 
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and  35  other  persons  filed  In  Wayne  superi- 
or court  their  petition  against  the  appli- 
cants in  the  registration  proceeding,  to  en- 
join that  proceeding,  upon  the  ground  that 
the  land  registration  act  is  unoonstitutional 
for  the  reasons  set  forth  in  their  petition. 
The  petition  for  Injunction  alleged  that  each 
of  the  plaintiffs  'is  In  possession  of  some 
part  of  the  vast  acreage  inyolved  in  said  pe> 
tition  for  r^stration,  and  claims  title  there- 
to adversely  to  the  claim  of  title  aBserted  hy 
the  defendants  herein."  To  the  petition  for 
injunction  the  defendants  demurred  and  an- 
swered. Upon  the  interlocutory  hearing  the 
court  took  the  matter  under  advisement,  and 
subsequently,  on  October  21,  1920,  passed  an 
order  granting  the  injunction  as  prayed.  To 
this  judgment  the  defendants  excepted.  The 
bill  of  exceptions  recites: 

"Upon  the  hearing,  it  was  admitted  upon  the 
part  of  the  plaintiifs  in  the  petition  for  injunc- 
tion, that,  if  the  land  registration  act  was  con- 
stitutional, then  plaintiiEs  were  not  entitled  to 
an  injunction." 

The  plalntUfs'  contentlona*  as  summariz- 
ed in  the  brief  of  counsd  filed  In  their  be- 
half, and  in  the  order  In  whi<3i  we  will  con- 
sider them,  are: 

*'(!)  The  scheme  of  the  act,  with  reference 
to  the  examiner's  preliminary  report  and  the 
findings  of  fact  incorporated  therein,  is  viola- 
tive of  the  Mue  process  of  law'  provisions  of 
the  state  and  United  States  Constitutions.  This 
is  trae,  too,  of  the  scheme  of  the  act  with  re- 
spect to  the  examiner's  findings  of  fact  in- 
corporated in  his  final  report. 

"(2)  The  act  is  violative  of  the  guaranty  of 
the  state  Constitution  that  *the  right  of  trial 
by  jury  ♦  ♦  ♦  shall  remain  inviolate.'  Arti- 
cle 6,  i  18^  par.  1;   Civil  Code  of  1910,  §  6545. 

"(d)  The  act  is  unconstitutional,  because  it 
confers  upon  the  judge  of  the  superior  court 
the  right  to  render  judgment  without  the  ver- 
dict of  a  jury  in' a  civil  case  other  than  one 
founded  on  an  unconditional  contract  in  writ- 
ing where  no  issuable  defense  is  filed  under 
oath.  Article  6,  (  4,  par.  7;  Civil  Code  of 
1910,  §  5680. 

"(4)  The  act  is  unconstitutional,  because  it 
refers  to  more  than  one  subject-matter,  and  be- 
cause it  contains  matter  different  from  what  Is 
expressed  in  its  title."  Article  8,  §  7,  par.  8; 
Civil  Code.  (  6437. 

[1]  The  act  of  the  Oeneral  Assembly  ap- 
proved August  21,  1917  (Acts  1917,  p.  106), 
known  as  the  land  registration  act,  la.  an 
adaption  of  the  Torrens  system  to  the  Con- 
stitution and  laws  of  this  state.  It  foUowB 
closely,  though  differing  in  some  particulars, 
the  registration  acts  of  a  number  of  other 
states,  among  them  Illinois  (Laws  1897,  pp. 
141-166 ;  Laws  1903,  pp.  121-123) ;  California 
(Statutes  1897,  c  110,  pp.  138-167;  General 
Laws  1899,  w.  1219,  1257;  Statutes  1915, 
pp.  1982-1951);  Massachusetts  (Acts  1898,  ppw 
682-722;  Revised  Laws  1902,  a  128) ;  Min- 
nesota   (General   Laws   1901,   pp.   848-378); 


Oregon   (General  Laws  1001,  pp.  438-467): 
Colorado  (Laws  1903,  pp.  811-352;  Rev.  Stat 
1908,    pp.    834-355);     Washington    (Session 
Laws  1907,  pp.  693-738);  New  York  (Laws 
1908,  pp.  1247-1283;  Consolidated  Laws  1909 
[Highway  Law],  pp.  3459-3494 ;  Laws  1910,  c. 
627);    North  CaroUna  (Pub.  Acts  1913,  pp. 
147-160);    Mississippi  (Laws  1918,  pp.  158- 
175);    Ohio  (Laws  1918,  pp.  914r960);    Neb- 
raska (Laws  1915;   pp.   494-526);    Virginia 
(Acts  1916,  e.   62,  p.  70);    South  Carolina 
(Acts  1916,  p.  942).    The  Illinois  act  of  1895 
(Laws  1895,  p.   107),   perhaps   the  earliest 
registration  act  in  the  United  States,  was 
declared  unconstitutional  upon  the  ground 
that  there  was  a  delegation  of  judicial  pow- 
ers in  violation  of  the  Constitution  of  that 
state.     People  t.  Chase,  165  IlL  527,  46  N. 
E.  454,  86  L.  R.  A.  105.    The  Ohio  act  of 
1896  (92  Ohio  Laws,  p.  220)  was  held  un- 
oonstitutional by  the  Supreme  Court  of  that 
state,  upon  substantially  the  same  ground, 
and  upon  the  ground  that  the  act  violated 
the  due  course  of  law  guaranteed  by  the 
Ohio  Bill  of  Rights,  in  that  it  provided  for 
Inadequate  service,  eE^)ecially  upon  known 
adverse  daimants  residing  in  the  state,  and 
upon  the  further  ground  that  it  attempted 
to  authorise  the  taking  of  private  property 
for  uses  not  public,  without  compensation. 
See  State  v.  Gullbert,  56  Ohio  St.  575,  47  N. 
B.  551,  88  L.  R.  A.  519,  60  Am.  St  Rep. 
756.    In  1897,  as  noted  above,  the  Legisla- 
ture of  IlUnols  passed  a  similar  law  design- 
ed to  meet  the  constitutional  tests  fixed  by 
the  Supreme  Court  in  the  Chase  Case;   and 
the  court  sustained  the  latter  act,  in  People 
V.  Simon,  176  IlL  165,  52  N.  B.  910,  44  L.  R. 
A.  801,  68  Am.  St  Rep.  175.    In  1913,  after 
an  amendment  to  the  Constitution  of  Ohio, 
a  registration  act  was  passed  which  was 
held  not  to  be  objectionable.  With  the  ex- 
ceptions noted,  the  validity  of  land  regis- 
tration  acts   have  been   uniformly   upheld. 
See  Tyler  v.  Judges,  175  Mass.  71,  55  N.  E. 
812,  51  L.  R.  A.  438;   RobUiaon  v.  Kerrigan 
151  Cal  40,  90  Pac.  129,  121  Am.  St  Rep. 
90,  12  Ann.  Ca&  829;    State  v.  Westfall,  85 
Minn.  437,  89  N.  W.  175,  57  L.  R.  A.  297,  89 
Am.  St.   Rep.   571;    Peters  t.  Duluth,   119 
Minn.  96,  137  N.  W.  390,  41  K  R.  A.  (N.  S.) 
1044;    People  v.  Oissman,  41  Colo.  450,  92 
Pac.  949.    The  subject  Is  fully  annotated  in 
L.  R.  A.  1916D,  14.    The  Supreme  Court  of 
the  United  States,  in  American  Land  Co.  v. 
Zeiss,  219  U.  S.  47,  31  Sup.  Ct  200,  55  L.  Ed. 
82,  upheld  an  act  resting  upon  the  same  oon- 
Btltutional  basis  as  the  land   regi8tratl<» 
acts. 

[6]  The  object  of  the  land  registration 
acts  will  be  further  noticed  in  a  subsequent 
division  of  this  opinion;  but  it  will  be  help- 
ful to  call  attention  at  this  point  to  some  of 
the  essentials  of  title  to  land  nowhere  to  be 
discovered  of  record  under  the  system  of 
evidencing  title  heretofore  existing  In  thia. 
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state.  Among  these  were:  The  genoineiiess 
Of  signatures  of  grantors  and  of  attesting 
witnesses  in  reoorded  deeds;  Jurisdiction 
and  authority  of  (^cial  witnesses;  status 
and  identity  of  persons  professing  to  be 
lieirs  ac  law;  fall  age  of  grantors  and  do- 
nees; sanity;  the  fact  and  validity  of  mar- 
riage and  of  divorce;  prescription;  adverse 
possession;  the  power  and  authority  of  cor- 
porate officers;  the  validity  of  tax  deeds 
<depending  upon  whether  the  levy  was  ex- 
cessive, eta).  Other  illustrations  might  be 
given.  Th»  land  registration  act  is  there- 
fore a  remedial  statute,  and  should  be  lib- 
erally construed  "according  to  its  intent,  'so 
as  to  advance  the  remedy  and  r^ress  the 
evil,'**  as  said  by  the  Supreme  Court  of 
North  Carolina  in  Cape  Lookout  Co.  v.  Qold, 
167  N.  C.  63,  83  S.  Bl  3.  It  is  unnecessary  to 
set  out  at  length  the  act  under  consideration. 
We  will  notice  only  the  provisions  of  the  act 
necessary  to  a  detennination  of  the  pre- 
cise QuestifMis  made  in  the  present  case. 

A  suit  fbr  registration  uf  title  is  com- 
m^iced  by  petition  by  the  applicant  "against 
the  world"  as  well  as  against  the  land  in 
reoL  "All  persons  who  by  the  petition  are 
disclosed  to  have  any  lien,  interest,  equity  or 
claims,  adverse  to  the  petitioner  or  other- 
wise, vested  or  contingent,  upon  said  land 
or  any  interest  therein,"  and  all  other  per- 
sons "whom  It  may  concern,"  are  defend- 
ants in  the  proceeding.  All  known  defend- 
ants resident  in  the  state  must  be  served  as 
in  ordinary  actiona  Servioe  by  publica- 
ti<xi  is  provided  on  adverse  nonresident  and 
imknown  claimants.  Jurisdiction  in  rem  is 
obtained  by  the  sherilT  going  on  the  land  and 
posting  a  notice  thereon,  and  by  service  of 
notice  upon  every  occupant  of  the  land  above 
the  age  of  14  years.  Powell  on  Land  Regis- 
tration, 1 15.    Section  16  of  the  act  provides: 

"Upon  the  filing  of  a  petition,  as  provided 
in  this  act,  the  derk  shall  at  once  notify  the 
Judge,  who  shall  refer  the  caose  to  one  of  the 
general  examiners  or  to  a  special  examiner. 
It  shall  thereupon  become  the  duty  of  sndi 
examiner  to  make  up  a  preliminary  report  con- 
taining an  abstract  of  the  title  to  the  land  from 
public  records  and  all  other  evidences  of  a 
trustworthy  nature  than  can  reasonably  be  ob- 
tained by  him,  which  said  abstract  shall  con- 
tain full  enough  extracts  from  the  records,  and 
other  matters  referred  to  therein,  to  enable 
the  court  to  decide  the  questions  involved; 
also  a  statement  of  the  facts  relating  to  the 
possession  of  the  lands;  also  containing  the 
names  and  addresses,  so  far  as  he  is  able  to 
ascertain,  of  all  persons  interested  in  the  land, 
as  well  as  all  adjoining  owners,'  showfaig  their 
several  apparent  or  possible  interests,  and  in- 
dicating upon  whom  and  in  what  manner  pro- 
cess should  be  served  or  notices  given,  in  ac- 
cordance with  the  provisions  of  this  act  The 
preliminary  report  of  the  examiner  shaU  be 
filed  in  the  office  of  the  clerk  of  the  superior 
court,  on  or  before  the  return  day  of  the  court, 
as  stated  in  the  process,  unless  the  time  for 
filing  the  same  shall  be  extended  by  the  court; 


and  the  said  report  shaU  be  prima  fade  evi- 
dence of  the  contents  thereof." 

If  the  preliminary  report  of  the  examiner 
discloses  that  other  persons  than  those  who 
shall  have  been  notified  are  entitled  to  no- 
tice, provision  is  made  In  the  seventeenth 
section  of  the  act  for  service  of  a  copy  of 
the  petition  upon  such  persons.  By  the  eight- 
eenth section  of  the  act  any  person,  wheth- 
er notified  or  not,  may  become  a  party  to  the 
proceeding,  may  file  objections  to  the  grant- 
ing of  the  relief  prayed,  or  any  part  thereof, 
by  answer  asserting  some  interest  in  the 
premises  and  the  grounds  of  his  objection,  or 
he  may  file  a  cross-actl<m,  praying  that  the 
title  to  the  land  or  some  interest  therein  be 
decreed  to  be  in  him  and  registered  ac- 
cordingly. The  nineteenth  section  requires 
the  examiner  to  hear  evidence  and  make  his 
final  report  to  the  court,  after  notice  of  the 
time  and  place  of  hearing  as  therein  pro- 
vided. The  twentieth  section  of  the  act  is 
as  follows: 

"At  the  time  and  place  set  for  the  hearing 
the  examiner  shall,  in  like  manner  as  other 
auditors  or  masters  in  chancery,  proceed  with 
similar  powers,  as  to  the  compelling  of  the 
attendance  of  witnesses,  the  production  of 
books  and  papers,  and  of  adjournment  and  re- 
cessing to  hear  all  lawful  evidences  submitted. 
In  addition  thereto  he  is  empowered  to  make 
such  independent  examination  of  the  title  as 
he  may  deem  necessary.  Upon  his  request  the 
derk  shall  issue  commission  for  the  taking  of 
testimony  of  such  witnesses  as,  under  the  pro- 
visions of  law  on  that  subject,  may  have  their 
testimony  taken  by  interrogatories  in  ordinary 
actions.  He  shall  also  have  the  powers  of  a 
commissioner  appointed  by  the  superior  court 
under  sections  6910  to  5917,  indusive,  of  the 
Civil  Code  of  1910.  Within  fifteen  days  after 
such  hearing  shall  have  been  concluded  the 
examiner,  unless  for  good  cause  the  time  shall 
be  extended  by  the  judge,  shall  file  with  the 
derk  a  report  of  his  condnsioos  of  law  and  of 
fact,  setting  forth  the  state  of  the  title,  any 
liens  or  incumbrances  thereon,  by  whom  held, 
the  amounts  due  thereon,  together  with  the  ab- 
stract of  title  to  said  land,  and  any  other  in- 
formation affecting  its  validity,  and  a  brief  or 
a  stenographic  report  of  the  evidence  taken  by 
him.  He  shall  mail  to  each  of  the  parties 
who  have  appeared  in  the  cause  notice  of  the 
filing  of  his  report.  Any  of  the  parties  to  the 
proceeding  may,  within  twenty  days  after  such 
report  is  filed,  file  exceptions  to  the  conclusioos 
of  law  or  of  fact  or  to  the  general  findings  of 
the  examiner.  The  clerk  shall  thereupon  notify 
the  judge  that  the  record  is  ready  for  his  de- 
termination. If  the  petitioner,  or  any  contest- 
ant of  petitioner's  right,  shall  demand  a  trial 
by  jury  upon  any  issue  of  fact  arising  upon  ex- 
ceptions to  the  examiner's  report,  the  court 
shall  cause  the  same  to  be  referred  to  a  jury, 
either  at  the  term  of  court  whidi  may  then  be 
in  session  or  at  the  next  term  of  the  court,  or 
at  any  succeeding  term  of  the  court,  to  which 
the  case  may  be  continued  for  good  and  lawful 
reasons;  but  it  shall  be  the  duty  of  the  judge 
to  expedite  the  hearing  of  the  case,  and  not 
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to  contiDue  it  unless  for  good  cause  shown,  or 
upon  the  consent  of  all  parties  at  interest. 
The  issue  or  issues  of  fact  shall  be  tried  before 
the  jury,  in  the  event  jury  trial  is  requested, 
upon  the  evidence  reported  by  the  examiner, 
except  in  cases  where,  under  the  provisions  of 
law  in  this  state,  evidence  other  than  that  re- 
ported by  the  auditor  may  be  submitted  to  the 
jury  on  exceptions  to  an  auditor's  report;  and 
except,  further,  that  in  the  case  the  examiner 
has  reported  to  the  court  findings  of  fact  based 
on  his  personal  examination,  either  party  may 
introduce  additional  testimony  as  to  such  facts, 
provided  that  he  will  make  it  appear,  under 
oath,  that  he  has  not  been  fully  heard  and  giv- 
en full  opportunity  to  present  testimony  on 
the  same  matter  before  the  examiner.  The 
verdict  of  the  jury  upon  the  questions  of  fact 
shall  operate  to  the  same  extent  as  it  would 
in  the  case  of  exceptions  to  an  auditor's  report 
in  an  ordinary  case  in  equity.  In  all  matters 
not  otherwise  provided  for,  the  procedure  upon 
the  examiner's  report  and  the  exceptions  there- 
to shall  be  in  accordance  with  procedure  pre- 
vailing in  this  state  as  to  auditor's  reports  in 
equity  and  exceptions  thereto.  The  right  to 
grant  a  new  trial  upon  any  issue  submitted  to 
a  jury,  and  right  of  exception  to  the  Supreme 
Court,  are  prescribed.  The  judge  may  rerefer 
or  recommit  the  record  to  the  examiner  in  like 
manner  as  auditor's  reports  may  be  recommit- 
ted in  any  equity  cause;  or  he  may,  on  his 
own  motion,  recommit  it  to  the  same  or  any 
other  examiner  for  further  information  and 
report" 

The  preliminary  report  of  the  examiner  is 
to  be  made  upon  information  gathered  by  the 
examiner  from  his  own  investigations  of  the 
public  records,  and  f^m  all  other  evidence  of 
a  trustworthy  nature  that  can  be  reasonably 
obtained  by  him,  without  notice  and  an  op- 
portunity to  the  parties  to  be  heard,  and  the 
preliminary  report  i^  made  "prima  facie  evi- 
dence of  the  contents  thereof."  Section  20  of 
the  act  contemplates  that  the  independent 
findings  of  the  examiner  may  be  incorporated 
in  his  final  report,  and  the  independent  find- 
ings of  the  examiner  as  reported  by  him  are 
to  be  taken  as  prima  facie  true.  This  is 
said  to  offend  the  due  process  of  law  dauses 
of  both  the  state  and  federal  Constitutions. 
It  is  said  that  this  is  against  the  law  of  the 
land.  Returns,  reports,  and  certificates  of 
sworn  public  officers  have  in  many  instances 
been  declared  to  be  prima  fade  evidence  of 
the  facts  to  which  such  returns,  reports,  and 
certificates  relate.  One  example  will  suffice; 
Under  Civil  Code  1910,  f  5170,  the  burden  of 
proof  in  a  claim  case  is  "upon  the  plaintiff  in 
execution  in  all  cases  where  the  property  lev- 
ied on  is,  at  the  time  of  sudi  levy,  not  in 
possession  of  the  defendant  in  execution." 
Where  the  entry  of  levy  made  by  the  officer 
redtes  that  the  defendant  in  execution  was 
in  possession  of  the  property  at  the  time  of 
the  levy,  the  recital  is  prima  fade  true,  and 
determines  the  burden  of  proof.  Burt  v. 
Rubley,  113  Ga.  1144,  39  S.  E.  409.  Though 
possession  of  and  title  to  land  are  involved. 


the  rule  of  evidence  is  undoubtedly  within 
the  power  of  the  Legislature.  See  Vanoe  v. 
State,  128  Ga.  661,  57  S.  E.  889.  The  provi- 
sions of  section  16  of  the  act  are  considered 
by  Judge  Powell  in  his  work  on  "Land  Re^ri^- 
tration"  in  sections  80-87,  inclusive.  The 
purpose  of  the  preliminary  report,  and  how 
far  it  is  prima  fade  evidence  of  the  ''contents 
thereof,"  are  pointed  out  The  provisions  of 
section  20  of  the  act  relatting  to  the  functions 
and  duties  of  the  examiner  on  the  hearing, 
and  to  the  spedal  powers  of  the  examiner, 
are  considered  by  the  author  In  sections 
89-95,  inclusive.  As  said  above,  it  is  within 
the  power  of  the  Legislature  to  make  the  re- 
port of  a  sworn  public  officer  prima  fade  evi- 
dence of  the  facts  to  which  the  report  relates 
so  far  as  it  relates  to  facts  within  the  scope  of 
the  officer's  duties.  Considering  the  further 
provision  of  the  act  contained  in  section  21, 
that  "no  judgment  or  decree  shall  be  render- 
ed by  default  so  as  to  authorize  any  decree 
to  be  rendered  without  the  necessary  facta 
being  shown,"  sections  16  and  20  of  the  act, 
providing  for  and  making  the  independoit 
findings  of  the  examiner  prima  facie  evi- 
dence of  the  truth  of  the  facts  ther^n  as- 
serted, are  not  violative  of  the  due  process 
of  law  clause  of  the  state  or  federal  Consti- 
tution. The  special  duties  and  powers  of 
the  examiner  in  this  respect  must  be  re- 
garded as  affording  not  only  due  process  of 
law,  but  ample  process.  The  application  to 
register  title  under  the  act  must  proceed 
upon  inquiiy;  the  findings  of  the  examiner 
are  not  condusive;  and  final  Judgment  can 
be  rendered  only  after  trial.  See  People  v. 
Crlssman,  41  Colo.  450,  92  Pac  949. 

[2,  6]  This  brings  us  to  a  consideration  of 
the  second  ground  of  attack  on  the  act.  Arti- 
cle 6,  i  18,  par.  1,  of  the  constitution  of  this 
state  (Civil  Code  1910,  i  6645)  declares  that— 

"The  right  of  trial  by  jury,  except  where 
it  is  otherwise  provided  in  this  Constitation, 
shall  remain  inviolate." 

This  provision  is  uniformly  construed  as 
not  conferring  a  right  to  trial  by*  jury  in  all 
classes  of  cases,  but  merely  aa  guaranteehag 
the  continuanoe  of  the  right  unchanged  as 
it  existed  either  at  common  law  or  by  stat- 
ute in  the  particular  state  at  the  time  of  the 
adoption  of  the  Constitution.  24  Cyc  101. 
Prior  to  the  Constitution  certain  classes  of 
cases  were  triable  without  a  jury.  All  cases 
triable  vrithout  a  jury  prior  to  the  adoption 
of  the  Constitution  may  still  be  so  tried.  It 
will  be  conceded  that  it  is  competent  for  the 
Legislature  to  provide  for  a  trial  without  a 
Jury  in  cases  similar  to  those  in  which  sa<^ 
a  trial  was  in  use  prior  to  the  adoption  of 
the  Constitution.  Copp  v.  Henniker,  65  K. 
H.  179,  20  Am.  Rep.  194:  Tift  ▼.  Griflan, 
5  Ga.  185.  The  constitutional  guaranty  oi 
jury  trial  does  not  apply  to  cases  in  equity. 
Mahan  v.  Ca  voider,  77  Qa.  118;  PooUain  «i 
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Brown,  80  Ga.  27,  6  S.  E.  107;  Mackenzie 
V.  Flannery,  90  Ga.  590,  16  S.  B.  710 ;  Bemls 
V.  Armour  Packing  (Do.,  105  Ga.  293,  31  S. 
E.  173.  In  a  number  of  cases  in  this  state  it 
has  been  held  that  In  civil  actions  the  right 
of  Jury  trial  exists  only  in  those  cases  where 
the  right  existed  prior  to  the  first  Constitu- 
tion, and  that  the  guaranty  does  not  apply 
to  special  proceedings  not  then  known  or 
subsequently  created  or  provided  by  stat- 
ute ;  for  examples:  Proceedings  in  the  court 
of  ordinary,  Davis  v.  Harper,  54  Ga.  180; 
contested  election  cases.  Freeman  v.  State,  72 
Ga.  812;  proceedings  against  road  default- 
ers, Haney  v.  CcMnmissloners,  91  Ga.  773, 
18  S.  E.  28;  Blankenship  v.  State,  40  Ga. 
680;  partition  proceedings,  Rodgers  v.  Price, 
105  Ga.  67,  81  S.  E.  126;  condemnation  pro- 
ceedings. Savannah,  etc.,  Ry.  Co.  v.  Postal 
Telegraph  Co.,  112  Ga.  941,  38  S.  B.  353; 
proceedings  to  validate  bonds,  Lippitt  v.  Al- 
bany, 131  Ga.  629,  63  S.  B.  33.  See  De  Lamar 
V.  Dollar,  128  Ga.  57.  57  S.  E.  85;  Pearson 
V.  Wimbish,  124  Ga.  701,  52  S.  B.  751,  4 
Ann.  Cas.  501 ;  Flint  River  Steamboat  Co.  v, 
Foster,  6  Ga.  194,  207,  48  Am.  Dec.  248.  In 
Peters  v.  Duluth,  119  Minn.  96, 137  N.  W.  390, 
41  L.  R.  A.  (N.  S.)  1044,  it  was  held  that 
Torrens  laws  have  the  general  purpose  to 
clear  up  and  settle  land  titles,  and  are  noth- 
ing more  or  else  than  an  enlargement  of  the 
remedy  to  quiet  title.  Hence  here  is  no  con- 
situtional  right  to  a  Jury  trial  in  Minnesota, 
under  article  1,  section  4,  of  the  Cbnstitutioa 
of  that  state,  which  declares  that — 

•*The  right  of  trial  by  jury  shall  remain  in- 
violate, and  shall  extend  to  all  cases  of  law 
without  regard  to  the  amount  in  controversy.** 

In  the  opinion  it  was  said  that — 

'There  was  no  such  right  [to  trial  by  Jury] 
upon  the  ancient  bill  to  remove  cloud  and  quiet 
title;  and  it  has  been  held  in  this  state  that 
the  constitutional  guaranty  does  not  apply 
thereto"  (citing  Yanish  v.  Pioneer  Fuel  Co.,  64 
Minn.  175,  66  N.  W.  198). 

No  provision  is  made  for  a  jury  trial  in  the 
acts  of  California,  Colorado,  Minnesota,  Ohio, 
Oregon,  and  Washington.  A  Jury  trial  is  ex- 
pressly provided  for  by  the  acts  of  Massa- 
chusetts, Mississippi,  North  Carolina,  New 
York,  and  Georgia.  In  Weeks  v.  Brooks,  205 
Mass.  458,  92  N.  B.  45,  it  was  held  that  a 
Jury  trial,  where  the  title  to  real  property 
is  put  in  issue  is  a  matter  of  right,  and  is 
not  a  privilege  to  be  granted  in  the  sound  dis- 
cretion of  the  court,  in  view  of  the  consti- 
tutional provision  that  there  shall  be  a  right 
to  a  trial  by  Jury  "in  all  controversies  con- 
cerning property."  But  the  same  court,  in 
Mead  v.  Cutler,  194  Mass.  277,  80  N.  B.  496, 
iield  that  the  provision  of  the  Land  Registra- 
tion Act  of  1904  (St  1904,  c  488),  relating 
to  appeals  from  the  land  court,  that  *'no  mat- 
ters shall  be  tried  in  the  superior  court  ez- 
c^t  those  specified  in  the  appeal,"  is  a  rea* 


sonable  regulation  of  the  way  in  which  the 
right  to  such  appeals  may  be  exercised,  and 
is  not  an  unconstitutional  limitation  of  the 
right  to  trial  by  Jury.  In  the  opinion,  by 
Morton,  X,  it  is  said  that  the  natural  effect 
of  the  provision  "will  or  may  be  to  eliminate 
inunaterial  matters,  and  thus  to  facilitate 
instead  of  impede  the  exercise  of  the  right 
of  trial  by  Jur^."  By  reference  to  the  twen- 
tieth section,  set  out  at  length  in  the  preced- 
ing division  of  this  opinion,  it  will  be  seen 
that  as  soon  as  the  examiner's  report  is  filed 
it  becomes  a  public  record  and  open  to  the 
inspection  of  any  interested  person. 

''Any  of  the  parties  to  the  proceeding  may, 
within  twenty  days  after  such  report  is  filed, 
file  exceptions  to  the  conclusions  of  law  or  of 
fact  or  to  the  general  findings  of  the  examiner." 

Within  the  same  time  any  party  at  inter- 
est may  move  to  recommit  the  report  for 
indefiniteness,  lack  of  fullness,  failure  to 
separate  and  classify  the  findings  of  law  and 
fact,  or  other  like  cause.  The  right  of  filing 
exceptions  or  of  moving  to  recommit  is  not 
confined  to  those  who  have  appeared  before 
the  examiner,  but  any  party  to  the  cause  has 
the  right. 

"The  right  to  jury  trial  on  exceptions  of  fact 
is  broader  under  the  act  than  it  is  in  the  gen- 
eral equity  practice  in  this  state."  Powell's 
Land  Registration,  §  — — . 

To  quote  again  from  section  20: 

"If  the  petitioner,  or  any  contestant  of  peti- 
tioner's right,  shall  demand  a  trial  by  jury  upon 
any  issue  of  fact  arising  upon  exceptions  to  the 
examiner's  report,  the  court  shall  cause  the 
same  to  be  referred  to  a  jury." 

Under  the  Georgia  Act,  the  right  of  trial 
by  Jury  exists  as  a  matter  of  right  and  not 
as  a  matter  of  discretion,  and  the  question  is 
whether  the  trial  by  Jury  provided  by  the 
act  is  a  constitutional  Jury  trial.  It  is  true 
that  the  act  provides  that  the  issue  or  issues 
of  fact  shall  be  tried  before  the  Jury,  in  the 
event  the  Jury  trial  is  requested,  upon  the 
evidence  reported  by  the  examiner.  But  ex- 
ceptions are  made ;  and  under  the  provisions 
of  the  act  evidence  other  than  that  reported 
by  the  auditor  may  be  submitted  to  the  Jury, 
in  accordance  with  proceedings  prevailing  in 
this  State  as  to  auditor's  reports  in  equity 
and  exceptions  thereto.  Civil  Code  1910,  §1 
5144,  5145.  Moreover,  IT  the  examiner  has 
reported  to  the  court  findings  of  fact  based 
on  his  personal  examination,  either  party 
may  Introduce  additional  testimony  as  to  the 
facts,  provided  that  he  shall  make  it  appear 
under  oath  that  he  has  not  been  fully  heard 
and  given  full  opportunity  to  present  testi- 
mony on  the  same  matter  before  the  exam- 
iner. As  pointed  out  in  Peters  v.  Duluth, 
supra,  the  relief  in  ejectment  is  not  coexten- 
sive with  that  which  may  be  had  under  the 
land  registration  act  of  this  state.  In  eject- 
ment title  can  never  be  settled  as  against  the 


T96 


108  SOUTHEASTERN  REPOBTEB 


(Gt. 


world.  Converselj,  rtilef  may  be  had  In 
ejectment  which  cannot  be  had  under  the 
act,  namely,  possessioii  of  the  pranlses  and 
judgment  for  mesne  profits,  etc.  The  act  is 
not  a  snbstltate  for  ejectment  or  for  the 
statutory  action  for  land.  It  Is  not  an  equi- 
table action,  but  is  a  statutory  proceeding,  as 
held  by  this  court  in  Bird  t.  South  Georgia 
Industrial  Oo.,  100  Ga.  420,  lOf  S.  B.  232.  A 
proceeding  to  register  the  title  may  be 
brought  by  a  person  in  possession  against 
others  not  In  possession,  contrary  to  the 
rule  in  ejectment.  As  said  by  Mr.  Justice 
Atkinson  in  Lippitt  t.  Albany,  131  Ga.  029, 
eS2,  68  8.  B.  83,  84  (referring  to  the  statutory 
proceeding  to  validate  bonds),  '^if  it  be  sought 
to  analogize  such  a  proceeding  to  a  common- 
law  suit  or  to  an  equitable  action,  it  would 
more  nearly  approximate  the  latter."  It  is, 
as  the  act  itself  declares,  an  action  in  rem. 
but  the  relief  afforded  is  dosely  analogous  to 
the  equitable  relief  in  an  action  to  remove 
doud  and  quiet  title.  The  Legislature  may 
make  a  demand  for  a  Jury  a  condition  to  the 
enjoyment  of  tbe  right  It  may  place  restric- 
tions upon  .the  time  and  manner  in  which  the 
demand  may  be  made.  Sutton  v.  Gunn,  86 
Ga.  662,  12  S.  B.  979;  Southern  Ry.  Co.  y. 
Beach,  117  Ga.  81,  48  S.  B.  413.  In  Flint 
River  Steamboat  Co.  v.  Foster,  6  Ga.  194, 195 
(7-10)  48  Am.  Dea  248,  it  was  held : 

'The  proyision  in  the  ConstitntioD  of  Georgia 
that  'trial  by  jury,  as  heretofore  used,  shall 
remain  inviolate,'  means,  that  it  shall  not  be 
taken  away,  in  eases  where  it  existed  when 
that  instrument  was  adopted  in  1798;  and  not 
that  there  must  be  a  jury  in  all  cases.  Trial 
by  jury  is  a  priyUege  which  may  be  waiyed. 
And  when  the  defendant  has  an  opportunity  to 
demand  it,  and  omits  to  do  so,  he  cannot  com- 
plain that  it  is  denied.  An  act  of  the  Legisla- 
ture, authorising  a  judgment  to  be  rendered 
without  the  interyention  of  a  jury,  is  not,  on 
that  account,  unconstitutional.  Trial  by  jury 
may  be  clogged  with  onerous  conditions,  yet  the 
act  prescribing  such  terms  will  not  be  pro- 
nounced unconstitutional,  unless  it  totally  pros- 
trates the  right,  or  renders  it  wholly  unayail- 
ing  to  the  defendant,  for  his  protection.'' 

The  constitutional  guaranty  of  jury  trial 
does  not  limit  the  power  of  the  Legislature  to 
prescribe  rules  of  evidence  or  of  procedure. 
The  power  of  the  court  to  appoint  an  auditor 
in  a  case  at  law  not  inyolving  an  accounting, 
and  to  restrict  the  hearing  to  the  evidence 
taken  before  the  auditor,  is  upheld  in  Poul- 
lain  V.  Brown,  80  Ga.  27,  6  S.  B.  107.  It  is 
true  that  in  a  law  case  exertions  to  the 
auditor's  report  must  be  submitted  to  a  jury, 
but  the  power  of  the  court  to  refer  the  case 
to  an  auditor  and  to  restrict  the  hearing  to 
the  evidence  taken  before  the  auditor,  even 
in  a  case  at  law,  cannot  be  seriously  ques- 
tioned, in  view  of  the  decision  above  cited. 
See,  also,  (Central  Trust  Co.  v.  Thurman, 
94  Ga.  735,  786,  20  S.  B.  141.  In  view  of 
our  statutes  providing  for  the  taking  of  in- 
terrogatories and  of  depositions,  it  can  hard- 


ly be  contended  that  the  examination  of  die 
witnesses  in  the  presence  of  the  juiy  is  a 
substantial  and  indispensable  Incident  of  trial 
by  jury,  within  the  constitutional  guaranty. 
In  view  of  die  foregoing,  we  are  of  the  opin- 
ion that  the  land  registration  act  of  this  state 
affords  a  constitutional  jury  triaL 

[S]  8.  Section  26  of  the  act  profiides  as 
follows : 

''After  the  record  shall  have  been  perfected 
and  settled,  the  judge  of  the  superior  court 
shall  thereupon  proceed  to  decide  the  cause; 
and  if,  upon  consideration  of  such  record,  the 
title  be  found  in  the  petitioner,  the  judge  shsB 
enter  a  decree  to  that  effect,  asieertalning  sH 
limitations,  liens,  incumbrances,  ete^  and  de- 
claring the  land  entitled  te  registration.'' 

If  the  judge  finds  that  the  petitioner  is  not 
entitied  to  the  decree  declaring  the  land  en- 
titled to  registration,  he  shall  enter  Judgment 
accordingly.  If  title  be  found  to  be  in  any 
person  who  has  filed  a  cross-action  praying 
for  the  registration  of  the  titie.  the  Judge 
shall  enter  a  decree  declaring  tiie  land  en- 
titied  to  registration  accordingly.  If  sepa- 
rate parties  are  involved,  separate  decrees  as 
to  each  parcel  shall  be  rendered,  etc.  Section 
27  of  the  act  provides  that-^ 

"Bvery  decree  rendered  as  herein  provided, 
shall  bind  the  land  and  bar  all  persons  dalm- 
ing  titie  thereto  or  interest  therein,  quiet  the 
titie  thereto,  and  shall  be  forever  binding  and 
conclusive  upon  and  against  all  persons,"  in- 
cluding the  state. 

In  the  proceeding  to  register  the  titie,  as 
already  indicated,  no  judgment  for  money  or 
land  is  entered  against  any  party ;  no  direct 
judgment  for  immediate  recovery  of  the  land 
is  entered  against  any  one.  In  view  of  what 
we  have  said  in  the  next  preceding  division 
of  the  opinion,  and  of  the  nature  of  the  de- 
cree authorized  by  the  registration  act,  the 
act  is  not  violative  of  the  re8tricti<m  con- 
tained in  article  8,  section  4,  paragraph  7, 
of  the  Constitution  of  this  state  (Civil  Code 
1910,  (  6516),  whldi  declares  that— 

"The  court  shall  render  judgment  without  the 
verdict  of  a  jury,  in  all  dvil  cases  founded  on 
unconditional  contracts  in  writing,  where  sn  is- 
suable defense  is  not  filed  under  oath  or  af- 
firmation." 

In  this  connection  see  Lsaacs  v.  Tinley,  68 
Ga.  457(2);  Palmer  v.  Simpson,  69  Ga.  792(3). 

[#]  4.  It  is  finally  insisted  that  the  act  is 
violative  of  article  8,  section  7,  paragraph  8, 
of  the  Ck>nstitution  (Civil  Code  1910,  (  6437) 
because  it  refers  to  more  than  one  subject- 
matter,  and  because  it  contains  matter  dif- 
ferent from  what  is  expressed  in  its  titie. 
The  caption  of  the  act  is: 

'*An  act  to  provide  for  the  assurance,  regis- 
tration, and  transfer  of  land  tities  and  inter- 
ests therein,  and  for  other  pnrposes." 

In  elaboration  of  the  contention  that  the 
act  refers  to  mors  than  one  subject-matter 
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it  Is  alleged  In  the  petition  for  Injunction 
that  section  2  of  the  act  In  effect  create!^  a 
new  court  hy  designating  the  superior  court 
of  each  of  the  counties  of  the  state  as  a  land 
registration  court ;  that  section  6  of  the  act 
creates  a  new  and  distinct  action  for  the 
trial  of  cases  respecting  title  to  land,  since 
it  authorizes  registration  proceedings  by  one 
out  of  possession  against  an  adverse  daimant 
in  possession;  and  section  86  of  the  act 
creates  and  defines  a  number  of  crimes,  and 
prescribes  the  punishment  therefor.  In 
elaboration  of  the  contention  that  the  act 
contains  matter  different  from  what  Is  ex- 
pressed in  the  title  thereof,  it  Is  alleged  In 
the  petition  for  injunction  that  the  entire  act 
deals  with  a  subject-matter  of  which  no 
notice  or  intimation  is  given  In  the  title;  that 
section  5  thereof  permits  one  daiming  title 
to  land  and  not  in  possession  thereof  to  file 
a  proceeding  seeking  the  registration  of  sndi 
land,  and  thereby  make  such  proceeding  a 
substitute  for  the  common-law  action  of  eject- 
ment or  the  statutory  action  of  complaint  for 
land ;  that  section  40  of  the  act  amends  and 
in  effect  repeals  the  existing  laws  of  the 
state  with  reference  to  the  recordation  of 
deeds,  mortgages,  and  other  writings  relat- 
ing to  land;  that  sections  42  to  47,  Inclu- 
sive.  amend  and  in  effect  repeal  the  existing 
laws  of  the  state  with  reference  to  the  title 
of  the  personal  representative  of  a  deceased 
person  to  the  land  of  such  deceased  and  the 
method  by  which  title  is  transmitted  upon 
the  death  of  a  person  testate  or  intestate, 
in  so  far  as  lands  registered  under  the  terms 
<tf  the  act  are  concerned;  that  section  66 
thereof  amends  and  in  effect  repeals  existini^ 
laws  of  the  state  with  reference  to  title  by 
prescription  and  adverse  possession;  that 
section  2  creates  a  land  registration  court; 
that  section  85  creates  and  defines  a  number 
of  felonies,  and  prescribes  the  punishment 
therefor,  and  that.  In  short,  the  effect  of  the 
act  as  a  whole  is  to  create  two  systems  of 
land  tenure  in  Georgia,  one  governed  by  the 
laws  of  the  state  existing  prior  to  the  adop- 
tion of  the  act  and  one  by  the  act  There  Is 
no  elaboration  of  the  point  in  the  brief  of 
counsel  for  defendants  in  error,  but  we  do 
not  understand  that  the  point  Is  abandoned. 
It  follows  from  what  we  have  already  said 
that  many,  if  not  all,  the  contentions  stated 
are  untenable;  and  we  are  of  the  opinion 
that  the  act  does  not  refer  to  more  than  one 
subject-matter,  and  that  it  does  not  contain 
matter  different  from  what  is  expressed  in 
its  title,  in  any  of  the  particulars  pointed 
out  In  the  brief  of  counsel  for  the  defendant 
in  error  the  case  of  Morris  v.  State,  117  Oa. 
1,  48  S.  B.  868,  where  it  was  held  that  the 
title  of  an  act  '^to  regnlate  dentistry  and  the 
practice  thereof,  •  •  •  and  for  other 
purposes,"  was  sufficient  to  authorize  the 
liCglslature  to  prescribe  penalties  for  viola- 
tions of  its  provisions,  is  referred  to  and 


discussed.  It  is  said  that  this  ruling  was 
made  with  reference  to  a  police  regulation. 
As  we  think,  the  title  of  the  act  here  in- 
volved, viz.,  "An  act  to  provide  for  the  as- 
surance, rc^stration,  and  transfer  of  land 
titles  and  Interests  therein  and  for  other 
purposes,"  Is  broad  enough  to  authorize  tl|e 
Legislature  to  declare  acts  in  violation  of 
its  provisions  criminal  and  to  prescribe  pen- 
alties for  violations  of  its  provisions.  But 
whether  or  not  section  85  of  the  act  (provid- 
ing penalties- for  the  violations  of  the  pro- 
visions of  the  act)  contains  different  subject- 
matter  from  that  included  in  the  general 
body  of  the  act  and  beyond  the  purview  of 
the  caption,  the  act  as  a  whole  la  not  un- 
constitutional on  that  ground,  because  that 
section  is  not  so  essential  a  part  of  the  gen- 
eral purpose  of  the  act  that  its  elimination 
would  destroy  the  legislative  scheme  and 
Invalidate  the  act  in  its  entirety. 

Having  held  the  land  registration  act  val- 
id as  against  the  objections  raised  in  this 
case,  it  follows,  in  view  of  the  stipulations 
of  counsel  and  the  recitals  in  the  bill  of  ex- 
ceptions, that  the  court  erred  in  granting 
the  injunction. 

Judgment  reversed.  AH  the  Justices  con- 
cur, except  ATKINSON,  J.,  disqualified. 


(162  Ga.  142> 

SAUNDERS  ¥.  STATEN  at  al.  (two  eases) 
(Nes.  2297,  2298.) 

(Supreme  Court  of  Georgia.    Sept  80,  1921.) 

(ByUabw  (y  th^  Oowrt.) 

1.  Constitutioaai  law  «S3»306— Reoords  «s>2— 
Land  reglstratioa  act  not  void. 

The  contention  that  the  land  registration 
act  (Acte  1917,  p.  108)  is  void  because  the 
sixteenth  and  twentieth  sections  of  said  act 
violate  the  dae  process  dause  of  the  Ck>n8tita' 
tions  of  Georgia  (CHv.  C!ode  1010,  |  6359)  and 
of  the  United  States  (av.  Code  1910,  §  0700) » 
is  controlled  adversely  to  the  plaintiffs  in  er- 
ror by  the  decision  in  Growell  v.  Akin,  108  S. 
B.  791. 

2.  Jury  ^=s>f9(l)— Land  registration  aot  does 
not  violate  oonstltutlonal  provision  as  to  right 
of  trial  by  Jury* 

The  contention  that  section  20  of  said  act 
(Laws  1917,  p.  116)  is  void  because  it  violates 
the  provisions  of  the  state  Oonstitution  (Civ. 
Ck>de  1910,  J  6545),  which  declares  that  "the 
right  of  trial  by  jury,  except  where  it  is  other- 
wise provided  in  tliis  Constitation  shall  remain 
inviolate,"  is  also  controlled  adversely  to  the 
plaintiffs  in  error  by  the  dedsioii  Jnst  cited. 

3.  Adverse  possession  ^=»45— Filing  of  eqiHta* 
Me  petition  and  granting  of  Iniunotlon  bold 
■ot  to  Interrupt  adverse  possession  of  lessor. 

The  filing  of  an  equitable  petition  against 
the  lessees  of  one  in  possession  of  land,  and 
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the  grant,  bj  eoxisent,  of  an  Interlocutory  in- 
junction as  prayed,  restraining  the  defendants 
from  farther  working  timber  on  said  land  for 
turpentine,  and  also  providing  that  the  defend- 
ants, upon  giving  bond  in  a  stated  sum,  might 
continue  working  the  timber  for  turpentine 
purposes  until  the  trial  of  the  case,  but  not  to 
cut  any  new  boxes,  or,  if  defendants  preferred, 
upon  depositing  the  net  proceeds  of  the  sales 
of  the  turpentine  products  in  a  stated  bank  to 
await  the  final  disposition  of  the  case,  said 
lessees  having  given  the  bond  and  continued 
to  work  the  timber,  and  it  appearing  that  said 
suit  has  never  proceeded  to  final  trial  or  any 
other  disposition,  but  remains  open  on  the 
docket,  and  the  lessors  of  the  defendants  in 
possession  of  the  land  at  the  time  of  the  fil- 
ing of  the  suit  having  continued  to  occupy  the 
land  by  their  agents  and  tenants  who  resided 
thereon  and  cultivated  a  portion  of  the  land, 
will  not  be  sufficient  to  interrupt  the  adverse 
possession  of  the  lessor  who  seeks  to  establish 
title  by  prescription  under  color. 

4.  Records  ^=s>9(IO,  12)— Duty  to  aubmlt  Is- 
sues 9t  fact  to  Jury  mandatory;  failure  to 
submit  not  prBjudiciai. 

"If  the  petitioner,  or  any  contestant  of  pe- 
titioner's right,  shall  demand  a  trial  by  jury 
upon  any  issue  of  fact  arising  upon  exceptions 
to  the  examiner's  report,  the  court  shall  cause 
the  same  to  be  referred  to  a  jury."  Acts  1917, 
p.  117  (the  land  registration  act).  It  has  been 
held  that  this,  duty  of  the  court  is  mandatory. 
Growell  v.  Akin,  supra.  Nevertheless,  where 
on  the  report  of  the  examiner  no  issue  of  fact 
arises,  and  where  there  is  no  conflict  in  the 
evidence,  and  the  court  renders  a  judgment  in 
accord  with  the  evidence,  instead  of  impaneling 
a  jury  and  directing  a  verdict,  the  failare  to 
submit  such  undisputed  facts  to  a  jury  is  not 
Injurious  to  the  losing  party,  and  therefore 
not  cause  for  a  reversal 

5.  Prosorlptlou— Evidenoe  suiAclent. 

In  these  cases  the  evidence  showed,  without 
conflict,  that  the  applicants  and  those  under 
whom  they  claimed  had,  prior  to  the  filing  of 
the  petitions  for  registration,  been  in  public, 
continuous,  exclusive,  uninterrupted,  and  peace- 
able possession  of  the  land  for  the  time  re- 
quired by  statute  to  perfect  a  good  title  by 
prescription  under  color;  and  there  was  no 
evidence  that  such  possession  was  not  in  good 
faith,  or  that  it  originated  in  fraud.  None  of 
the  assignments  of  error  show  cause  for  a 
reversal  of  the  judgment 

Atkinson,  J.,  dissenting  in  part 

Srror  from  Superior  Ck>urt,  Echols  Oonnty ; 
W.  B.  Thomafi,  Judge. 

Two  actions  by  Bala  Staten,  executrix,  and 
others  against  J.  6.  Saunders.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

J.  L.  Sweat  and  Wilson  &  Bennett,  all  of 
Waycross.  for  plaintiff  in  error. 

J.  B.  Hicks,  of  Statenville,  and  Dan  R. 
Bruce,  of  Vuldosta,  for  defendants  in  error. 


PER  CURIAM.  Judgments  affirmed.  All 
the  Justices  concur,  except  HIIiL,  J.,  absent 
and  ATKINSON,  J.,  dlssex^ang  as  to  the  rul- 
ing in  the  first  and  second  headnote. 


(152  Ga.  IQ) 
FAUCETT   V.    ROGERS    (No.   2353.) 

(Supreme  Court  of  Georgia.    Oct  1,  1921.) 

(8yllabu9  by  EdiiorM  Staff,) 

I.  Referenos  ^ss» IDS— Court    not   requlrad  t» 
submit  axoeption  of  fact  to  jury. 

Presiding  judge  is  not  compelled  as  a  mat- 
ter of  course  in  an  equitable  proceediBg  to  sub- 
mit a  finding  of  fact  by  an  auditor  to  the  jury, 
under  Civ.  Code  1910,  J  6142. 


2.  Appeal  and  error  ^S9 1071  (I)-— Whether  as- 
ditor  had  authority  to  apportion  oo»ts  bald 
Immaiteriai. 

Whether  an  auditor  had  authority  to  make 
a  finding  as  to  costs  and  a  division  thereof  in 
a  boundary  dispute  was  immaterial,  where 
the  court  in  rendering  decree  adjudged,  aa  it 
was  authorized  to  do,  that  each  of  parties 
should  pay  one-half  of  all  costs  in  the  case. 

3.  Referenoe  ^ss  1 00(4) —Court  not  required  to 
examine  entire  evidence  under  exceptioa. 

An  exception  of  law  that  auditor  in  bound- 
ary dispute  improperly  admitted  a  certain  in- 
strument as  an  ancient  document  was  incom- 
plete, where  it  referred  the  court  to  "entire  evi- 
dence bearing  on  the  location  of  the  line  or  re- 
ferring to  this  plat";  matter  attached  thereto 
being  composed  of  176  pages  of  what  purported 
to  be  evidence  reported  by  the  auditor,  which 
burden  the  court  was  not  required  to  undertake. 

4%  Evidence  ^=s>258(i)— Admissions  of  agent 
held  inadmissible. 

In  a  boundary  dispute  auditor  did  not  err 
in  excluding  alleged  admission  of  a  third  person 
not  interested  in  the  case,  although  he  was 
brother  of  plaintiff,  and  had  been  looldng  after 
the  property  for  her,  and  represented  her 
when  surveys  were  made;  nothing  appearing  to 
show  that  he  had  authority  to  make  any  ad- 
missions that  would  be  binding  on  her. 

5.  Evidenoe  ^S9317(I8)— Dedarationa  of  de- 
cedent held  properly  excluded  as  hearsay. 

In  a  boundary  dispute,  testimony  as  to  say- 
ings of  a  deceased  justice  of  the  peace  and 
notary  public,  who  lived  about  a  mile  from  the 
land,  and  owned  land  in  the  neighborhood,  and 
who  was  about  70  when  the  statements  were 
made,  was  properly  excluded  as  hearsay. 

6.  Referenoe  ^=s>l00(4)— Exoeptlon  should  set 
forth  evidence  neoessary  to  he  ooasidered  la 
passing  thereon. 

The  neglect  of  a  party  excepting  to  an  an* 
ditor's  report  on  matters  of  fact  or  matters 
of  law  dependent  for  their  decision  upon  the 
evidence,  to  set  forth,  in  connection  with  each 
exception  of  law  or  of  fact,  the  evidence  nec- 
essary, to  be  consideiied  in  passing  thereon,  or 
to  point  out  the  same  by  appropriate  reference. 
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or  to  attach  as  exhibits  to  his  exceptions  those 
portions  of  evidence  relied  on  to -support  the 
exceptions,  is  a  sufficient  reason,  in  an  equity 
case,  for  refusing  to  approve  the  exceptions  of 
fact,  and  for  overruling  the  exceptions  of  law. 

7.  Roferenoe  ^=9 1 00  (3)— Exceptions  to  aiitfl- 
tor's  report  must  be  filed  within  20  days. 
Exceptions  to  an  auditor's  report  must  be 
filed  within  20  days  after  the  filing  of  the  re- 
port. Civ.  Code  1910,  f  5135,  being  mandatory, 
and  if  an  amendment  can  be  allowed  at  all 
after  the  20  days,  so  as  to  add  a  new  and  dis- 
tinct exception,  it  must  at  least  be  necessary 
to  show  good  reason  why  the  exception  was  not 
filed  with  others  in  due  time. 

Error  from  Superior  Court,  Hall  County; 
J.  B.  JoneB,  Judge. 

Suit  by  Lou  Rogers  against  William  Fau- 
cett  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

H.  H.  Perry,  of  Gainesville,  for  plaintiff  in 
error. 

Ed  Quillian  and  W.  A.  Charters,  both  of 
Gainesville,  for  defendant  in  error. 

FISH,  a  J.  This  is  a  suit  brought  by  Mrs. 
Lou  Rogers  against  William  Faucett,  to  en- 
join the  defendant  from  trespassing  upon  cer- 
tain land  to  which  the  plaintiff  claims  title. 
The  issue  is  dependent  upon  the  location  of 
the  true  dividing  line  between  adjacent  lands 
of  the  parties.  The  court  appointed  a  survey- 
or selected  by  the  parties,  who  by  a  survey 
located  the  line  where  the  plaintiff  claims  it 
to  be,  and  made  a  report  of  his  survey,  ac- 
companied by  a  plat.  An  auditor  was  ap- 
pointed to  hear  the  evidence  and  to  make 
findings  of  fact  and  law  in  the  case.  After 
hearing,  the  auditor  made  his  report  of  liis 
findings  of  fact  and  of  law,  which  were  fa- 
vorable to  the  plaintiff,  with  the  conclusion 
that  the  plaintiff  was  entitled  to  a  perpetual 
injunction  as  prayed  for  against  the  defend- 
ant 

[11  1.  The  defendant  filed  an  exception  of 
fact  to  the  finding  of  fact  by  the  auditor  that 
the  true  line  between  the  adjacent  lands  of 
the  parties  is  located  where  the  plaintiff 
claims  It  to  be,  and  as  particularly  described 
in  the  report,  survey,  and  plat  of  the  survey- 
or. The  ground  of  exception  is  that  such 
finding  of  the  auditor  is  contrary  to  the  evi- 
dence and  without  evidence  to  support  It. 
The  court  refused  to  approve  this  exception 
and  to  submit  the  Issue  sought  to  be  raised 
thereby  to  a  Jury.  As  the  case  is  an  equi- 
table proceeding,  the  presiding  judge  was  not 
compelled,  as  a  matter  of  course,  to  submit 
such  exception  of  fact  to  the  jury.  Civil  Code 
1910,  f  5142.  Though  the  evidence  Is  con- 
flicthig.  It  is  amply  sufficient  to  sustain  the 
finding  of  fact  by  the  auditor,  and  there  was 
no  abuse  of  discretion  by  the  court  in  refus- 
ing to  approve  the  exception. 
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[21  2.  The  defendant  filed  several  excep- 
tions of  law  to  the  findings  of  law  made  by 
the  auditor.  The  first  is  really  based  upon  the 
finding  of  fact  by  the  auditor  to  which  the  de- 
fendant excepted,  and  our  ruling  as  to  that 
exception  of  fact  is  controlling  as  to  this  ex- 
ception of  law.  The  second  is  to  the  finding 
of  the  auditor  that  the  costs  In  the  case,  in- 
cluding the  court  costs,  stenographer's  fee, 
the  cost  of  making  the  survey  ordered  by  the 
court,  and  the  auditor's  fee  "be  equally  di- 
vided between  the  parties  to  the  case,  each  to 
pay  half  of  the  same."  Whether  the  auditor 
did  or  did  not  have  authority  to  make  a  find- 
ing as  to  the  costs  in  the  case  Is  immaterial, 
as  the  court,  in  rendering  the  decree,  ad- 
judged, as  it  was  authorized  to  do,  that  each 
of  the  parties  should  pay  half  of  all  costs  in 
the  case. 

[3]  3.  The  third  exception  of  law  is  that 
the  auditor  admitted  in  evidence  as  an  an- 
cient document  a  surveyor's  plat,  made  in 
1853,  of  certain  land  of  which  one  McDaniel 
then  claimed  to  be  the  owner;  one  of  the  lots 
In  the  survey  being  that  to  which  the  plain- 
tiff now  claims  title.  The  defendant  excepted 
to  this  ruling  of  the  auditor,  on  the  grounds 
that  the  plat  was  Irrelevant,  not  shown  to  be 
correct,  that  It  does  not  show  that  the  lots 
platted  are  In  the  county  of  Hall,  and  because 
it  does  not  show  the  location  of  the  line  now 
in  controversy.  The  following  is  stated  in 
this  exception: 

"Turner  Quillian  did  testify  that  he  had 
known  this  plat  35  or  40  years,  and  saw  it 
among  his  father's  papers,  which  his  father  got 
from  Samuel  Chambers  to  lot  7  in  the  twelfth 
district  [the  lot  now  claimed  by  plaintiff] 
and  6  in  the  eleventh  district,  which  his  father 
bought  from  said  Chambers.  Tbere  was  no 
evidence  from  any  witness  as  to  the  correctness 
of  the  plat.  A  copy  of  said  plat  is  hereto  at- 
tached, and  the  entire  evidence  bearing  on  the 
location  of  the  line  or  referring  to  the  plat  is 
attached  to  these  exceptions,  and  is  here  re- 
ferred to  in  connection  with  these  exceptions  of 
law,  though  no  witness  testified  to  correctness 
of  this  plat.' 
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This  exception  is  not  complete  In  itself.  It 
refers  the  court  to  'the  entire  evidence  bear- 
ing on  the  location  of  the  line  or  referring  to 
this  plat,"  In  order  to  ascertain  what  por- 
tions of  the  evidence  bear  on  this  question,  the 
court  would  have  to  examine  some  175  pages 
of  what  purports  to  be  the  evidence  reported 
by  the  auditor.  The  court  is  not  required  to 
undertake  this  burden. 

[4]  4.  The  fourth  exception  of  law  is  that 
the  auditor  erred  in  excluding  certain  al- 
leged admissions  of  Turner  Quillian,  a  third 
person  not  Interested  in  the  case,  as  to  the 
land  line  in  question.  It  appears  that  he  Is 
the  brother  of  the  plaintiff,  that  he  had  been 
looking  after  the  property  for  her,  and  that 
"in  all  these  surveys,  when  he  was  present. 
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he  represented  Bin.  Rogers.**  Nothing  ap- 
pears showing  that  he  had  authority  as  the 
agent  of  the  plaintiff  to  make  any  admissioDs 
in  respect  of  the  land  line  that  would  be  bind- 
ing on  her. 

[6]  6.  The  rulings  made  by  the  auditor  in 
excluding  as  hearsay  certain  sayings  of 
Squire  O'Kelley  in  reference  to  the  land  line 
in  questi(»i«  and  excited  to  by  the  defend- 
ant in  exceptions  5,  6,  7,  and  8,  were  correct. 
It  is  stated  in  the  exception  that— • 

*'The  following  evidenoe  in  the  record  shows 
that  the  eyidence  was  admissible  under  the 
rules  of  law;  that  Squire  O'Kelley  was  dead, 
that  he  waa  a  justice  of  the  peace  and  N.  P., 
and  had  been  20  or  80  years;  that  he  lired 
about  a  mile  from  the  land;  that  he  was  an  old 
man,  a  veteran  of  the  CiyU  War;  that  he  was 
in  possesBion  of  land  and  owned  land  In  the 
neighborhood  (pages  18  and  19  of  the  evi- 
dence) ;  that  it  was  bis  custom  to  write  deeds; 
that  he  was  about  70  when  the  statements  were 
made;  that  he  always  lived  in  that  neighborhood 
(page  44  of  the  evidence),  all  of  which  was  in 
evidence  when  this  testimony  was  offered.  It 
also  appeared,  at  the  time  the  evidence  was 
offered,  that  Squire  0*Kelley  was  in  posses- 
sion of  the  west  half  of  lot  No.  6  in  the  eleventh 
district  (page  49  of  the  eTidenee).** 

The  west  half  of  lot  Na  6  in  the  eleventh 
district  is  not  adjacent  to  either  the  land  of  the 
plaintiff  or  that  of  the  defendant  That  the 
ruling  was  proper,  see  Aultman  v.  Hodge,  160 
Oa.  870,  899,  104  S.  B.  1;  McAfee  y.  New- 
berry,  144  Ga.  478,  87  S.  B.  892. 

[I]  6.  "The  neglect  of  a  party  excepting  to 
an  auditor's  report  on  matters  of  fact,  or  on 
matters  of  law  dependent  for  their  decision 
upon  the  evidence,  to  set  forth,  in  connection 
with  each  exception  of  law  or  of  fact,  the  evi- 
dence necessary  to  be  considered  In  passing 
thereon,  or  to  point  out  the  same  by  appropri- 
ate reference,  or  to  attach  as  exhibits  to  his 
exceptions  those  portions  of  the  evidence  re- 
lied on  to  support  the  exceptions,  is  a  suffi- 
cient reason,  in  an  equity  case,  for  refusing 
to  approve  the  exceptions  of  fact  and  for 
overruling  the  exceptions  of  law.  Orr  v. 
CkKiledge,  125  Ga.  498,  64  S.  B.  618;  Winkles 
V.  Simpson  Grocery  Go.,  182  Ga.  82,  63  S.  B. 
627;  McCk>rd  v.  CSity  of  Jackson,  136  Ga.  176 
(4),  177.  69  S.  E.  23."  Smith  v.  Wilkinson, 
148  Ga.  741,  86  a  B.  876.-  Applying  the  ml- 
ings  above  stated  to  exceptions  of  law  Nos.  9, 
10,  and  11,  the  court  did  not  err  in  overruling 
such  exceptions. 

[7]  7.  Eixceptions  to  an  auditor's  report 
must  be  filed  within  20  days  after  the  filing 
of  the  report  Civil  Gode  1910,  f  5136.  The 
law  as  to  this  is  mandatory.  Littleton  v.  Pat- 
ton,  112  Ga.  438  (4),  87  S.  B.  766.  If  an 
amendment  can  be  allowed  at  all  after  the 
20  days,  so  as  to  add  new  and  distinct  ex- 
ceptions, it  must  at  least  be  necessary  to  show 
good  reason  why  the  exceptl<m  was  not  filed 


with  otbers  in  due  time.  SIzer  v.  Melton,  129 
Ga.  143  (V  58  S.  E.  1065 ;  Mohr-Weil  Lum- 
ber Co.  V.  Russell,  109  Ga.  679,  84  S.  B.  1005. 

8.  In  view  of  the  rulings  above  announced, 
the  court  did  not  err  In  approving  the  audi- 
tor's report,  and  in  decre^ng  that  the  de- 
fendant below  be  perpetually  enjoined  as 
prayed  for  in  the  petition. 

Judgment  affirmed. 

All  the  Justices  concur,  exceiit  HITJ»  J., 
absent. 


(152  Oa.  207) 

RICHARDS  V.  STATE.     (Ne.  2663.) 
(Supreme  Court  of  Georgia.    Oct  IX^  192L) 

(8yllaJm9  (y  the  OtmrL) 

I.  Hemlclde  «s»l57(4)  —  Alteroatioas  taklH 

plaos  In  remote  past  Innaterlal. 
Upon  the  trial  of  one  charged  with  the 
offense  of  murder,  evidence  that  there  had  bees 
altercations  between  the  accused  and  the  de- 
ceased was  not  of  sufficient  materiality  to  make 
the  rejection  of  the  evidence  ground  for  the 
grant  of  a  new  trial,  where  the  times  at  whieh 
such  altercations  took  place  were  not  indicated. 
If  such  altercations  were  in  the  remote  past, 
the  evidence  was  immaterial;  and  the  gromd 
of  the  motion  complaining  of  the  rejection  of 
this  evidence  does  not  indicate  in  any  way  the 
times  of  the  occurrences  referred  to. 

(a)  The  same  ruling  apices  to  the  evidence 
offered  as  to  the  display  a  'Solent  temper^ 
on  the  part  of  the  decedent  against  the  secosed 


2.  Homlolde  ^s»l63(2)— Evldenoe  as  te  s»- 
oarlno  of  services  of  party  to  watch  people  Is 
tows  Inadmissible  te  Illustrate  teaperamest 
of  dsceased. 

Bvidence  that  the  deceased  at  some  indefi- 
nite time  in  the  past  had  sought  to  engage  the 
services  of  a  named  party  to  **watch  certain 
people  in  this  town,"  it  not  appearing  that  the 
people  referred  to  were  in  any  way  connected 
with  the  commission  of  the  crime,  waa  imma- 
terial; nor  was  it  admissible  for  the  restricted 
purpose  of  '^illustrating  the  mental  condition 
and  temperament"  of  the  deceased. 

3.  Criminal  law  es>448(  1 1 )— Witness  oenid  tet- 
tify  that  noonsed  looked  mad. 

Testimony  of  a  witness,  who  saw  the  ac- 
cused immediately  after  he  had  shot  the  de- 
ceased, that  the  accused  "looked  mad,"  is  Dot 
objectionable  on  the  ground  that  it  was  a  con- 
clusion of  the  witness.  See  5  Bnc  Bv.  674  et 
seq.,  and  cases  there  dted. 

4.  Witnesses  ^s»268(3)— Acoosed  entitled  on 
oross-SKamlnatlon  to  entire  conversation, 
wherein  he  admitted  he  llrsd  shot  resnltins 
In  death  of  deceased. 

Where  a  witness  for  the  state  testified 
that  the  accused  had  admitted  that  he  fired  the 
shot  vddeh  resulted  in  the  killing  of  the  deceas- 
ed, counsel  for  the  plaintiff  in  error  should  have 
been  pennitted  upon  'cross-examination  to  elicit 
from  the  witness  all  of  the  statements  made 
by  the  accused  in  connection  with  that 
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sion,  and  the  rafnial  of  the  privflege  of  a  full 
asd  complete  croM-ezaminadon  upon  this  point 
waa  error. 

Error  from  Superior  Court,  Taliaferro 
County;  B.  T.  Shurley,  Judge. 

Gamett  Richards  was  convicted  of  nrar- 
4er»  and  brings  error.    Reversed. 

J.  A.  Beazley  and  Alvin  G.  Golucke,  both 
of  Crawfordvllle,  for  plaintiff  in  error. 

M.  L.  Felts»  SoL  Gen.,  of  Warrenton,  Geo. 
H.  Napier,  Atty.  Gen.,  and  Seward  M.  Smith. 
Asst  Atty.  Gen.,  for  the  State. 

BECK,  P.  J.  Gamett  Richards  was  tried 
under  an  indictment  charging  him  with  the 
offense  of  murder;  It  being  charged  that  he 
did  kill  and  murder  one  Julian  Richards,  the 
brother  of  the  accused.  The  Jury  trjing  the 
case  returned  a  verdict  of  guilty,  with  a  rec- 
ommendation to  mercy.  Whereupon  the  de- 
fendant made  a  motion  for  new  trial,  which 
being  overruled,  he  excepted. 

[1-3]  1-^.  It  would  not  be  profitable  to  dis- 
cuss or  elaborate  the  rulings  made  In  head- 
notes  1,  2,  and  8. 

[4]  4.  In  another  ground  of  the  motion  for 
new  trial  error  Is  assigned  upon  a  ruling 
of  the  court  which  amounted,  the  movant 
contends,  to  a  denial  of  ttie  privilege  of 
cross-examining  a  witness  for  the  state  in 
regard  to  a  material  issue  as  to  which  that 
witness  had  given  testimony.  The  witness 
on  direct  examination  testified  that  the  de- 
fendant had  admitted  to  him  that  he  shot 
Julian  Richards,  the  decedent;  and  counsel 
for  the  plaintiff  in  error  propounded  ques- 
tions by  which  they  sought  to  elldt  from 
tbe  witness  all  that  the  defendant  said  In 
connection  with  his  admission  that  he  shot 
tbe  deceased.    This  colloquy  took  place: 

Mr.  Beazley  (Counsel  for  tbe  Accused): 
'Ton  stated  awhile  ago  that  Gamett  admitted 
shooting  Julian.  What  did  he  say  when  he  ad- 
mitted it?" 

Mr.  Felts  (Counsel  for  the  State):  "Walt 
a  minute.    We  object  to  that." 

Mr.  Beazley:  *'It  is  a  part  of  the  res  gests.** 

Mr.  Felts:  "That  is  not  a  part  of  the  res 
gestae,  and  no  self -serving  declaration  is  admis- 
sible here." 

Judge  Shurley:  '*How  Is  a  declaration  in  his 
own  interest  admissible?" 

Mr.  Beazley:  "If  it  is  a  part  of  the  res  ges- 
tae, it  makes  no  difference  whether  it  was  self- 
iMrving  or  otherwise." 

Judge  Shurley:  "A  self-serving  declaration 
would  be  inadmissible,  though  it  was  a  part  of 
the  res  gestie." 

Mr.  Beazley:  ''We  insist  that  the  answer  to 
the  question  is  admissible,  in  the  first  place,  be- 
cause it  is  a  part  of  the  res  gesttt.  For  the 
second  reason,  we  insist  that  it  is  admissible 
because  this  witness  has  said  that  Gamett 
Richards  admitted  shooting  Julian  Richards, 
and  we  certainly  are  entitled  to  the  words  that 
Gamett  Richards  used.  •  ♦  •  We  would  like 
to  get  tliis  in  the  record,  that  we  are  insisting 
that  we  have  a  right  to  cross-examine  this 
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witness  without  limit  as  to  how  that  admission 
was  made  and  the  language  it  was  made  in,  and 
we  except  to  the  denial  of  the  right  to  cross- 
examine  the  witness  on  that  admission." 

The  court  denied  the  right  to  the  defend- 
ant to  cross-examine  the  witness  on  how, 
when,  and  in  what  manner  Gamett  Richards 
admitted  shooting  Julian   Richards. 

1%  was  error  for  the  court  to  deny  to  the 
accused  and  his  counsel  the  privilege  of  full 
and  complete  cross-examination  of  the  wit- 
ness who  had  testified  to  tbe  admission.  The 
admission,  standing  alone,  tended  to  fix  upon 
the  accused  the  crime  of  murder  with  which 
he  was  charged.  From  an  admission  of  a 
fatal  shooting  there  follows  the  inference  of 
guilt,  unless  in  that  connection  the  party 
making  the  admission  states  some  matter  of 
excuse  or  alleviation.  And  If  matters  of 
excuse  or  alleviation  are  made  as  a  part  of 
the  statement  admitting  the  homicide,  then 
the  presumx>tion  of  guilt  does  not  arise  neces- 
sarily from  the  admission,  as  it  does  where 
the  bare  fact  of  the  homicide  is  admitted  and 
no  facts  that  palliated  Its  conunission  are 
stated.  The  t&ct  that  such  matters  may  have 
he&a,  self-serving  dedarations  would  not,  If 
stated  in  connection  with  the  incriminating 
admission  which  was  introduced  by  the  state, 
exclude  them  from  evidence. 

"When  an  admission  is  given  in  evidence.  It 
is  the  right  of  the  other  party  to  have  the 
whole  admission  and  all  the  conversation  con- 
nected therewith."    Penal  Code  (1910),  (  1030. 

"Where  one  side  elicits  a  part  of  a  conversa- 
tion, that  the  other  side  are  entitled  to  all  that 
was  said  at  the  time  m  the  same  conversation 
is  too  well  settled  to  be  doubted  or  questioned." 
Betts  V.  State,  66  Ga.  509  (5). 

We  will  not  multiply  quotations  of  au- 
thorities on  this  question.  We  do  not  rule 
that  anything  said  In  connection  with  the 
killing  at  the  time  of  making  the  admission 
by  the  accused  would  necessarily  have  been 
a  part  of  the  res  gestae;  but  it  was  admis- 
sible. Independently  of  whether  it  was  a  part 
of  tiie  res  gestie  or  not  Tbe  error  of  the 
court  here  pointed  out  Is  not  cured  by  the 
fact  that  in  a  cross-examination  of  this  wit- 
ness he  did  testify: 

"He  [the  accused]  just  says,  Tm  sorry  I 
done  it,  but  I  told  you  I  done  it'  That's  all 
the  words  he  used  right  then,  connected  with 
those  utterances.  That's  all  I  heard  him  say 
while  I  was  there.  He  said,  Tm  sorry  I  done 
it,  but  I  told  you  I  would  do  it'  He  didn't 
state  along  there,  also,  that  *fOJi  forced  me  to 
do  it,  and  you're  to  blame.'  I  have  told  you  all 
he  said  while  I  was  there,  and  that's  all  I 
know  about  it  Just  like  awhile  ago,  I  can't  tell 
you  how  long  I  stayed  in  the  room  after  I 
first  got  there  without  going  out;  everybody 
was  80  excited  >and  coming  in  there;  it  might 
have  been  four  minutes,  and  it  might  have  been 
twenty.  It  wasn't  less  than  four  minutes,  and  • 
it  wasn't  over  twenty." 

While  this  testimony  of  the  witness  Just 
quoted  apparently  shows  that  cross-examina- 
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tlon  would  not  have  elicited  anyfiiing  far- 
ther in  favor  of  the  accused,  it  cannot  be 
said  that  upon  full  cross-examination  other 
matters  might  not  have  been  elicited.  Upon 
cross-examination  the  defendant's  counsel 
would  have  had  the  right  to  propound  lead- 
ing questions—questions  which  would  have 
called  attention  to  matters  that  had  passed 
out  of  the  witness'  mind  and  which  \i^ould 
have  refreshed  his  memory.  At  any  rate  the 
plain  statement  Is  certified  to  by  the  court, 
that  defendant's  counsel  by  the  ruling  of  the 
court  was  denied  the  right  to  cross-examine 
the  witness  on  "how,  when,  and  in  what 
manner  Gamett  Richards  admitted  shooting 
Julian  Richards."  The  right  to  cross-ex- 
amine has  always  be^i  recognized  as  a  most 
valuable  right  to  the  accused  upon  his  trial, 
and  the  deprivation  of  this  privilege,  where 
it  is  properly  claimed,  as  in  the  present  case, 
is  ground  for  the  grant  of  a  new  trial. 

Having  held  that  a  new  trial  will  be  grant- 
ed upon  that  ground  of  the  motion  just  dis^ 
posed  of,  it  is  unnecessary  to  pass  upon  the 
question  made  by  the  exception  to  the  court's 
overruling  of  the  motion  for  a  continuance 
of  the  case,  which  was  made  by  the  defend- 
ant, and  also  upon  the  question  made  by  the 
challenge  to  the  array  of  the  Jurors,  as  these 
questions  are  not  likely  to  arise  upon  an- 
other trial.  None  of  the  other  grounds  of 
the  motion  show  cause  for  the  grant  of  a 
new  triat 

Judgment  reversed. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.,  absent  on  account  of  sickness. 


(162  Oa.  205) 

NEVILLE  V.  STATE.    (No.  2639.) 
vSapreme  Court  of  Georgia.     Oct  14,  1921.) 

f8ifUahu9  by  the  Oawri.) 

I.  intoxicating  liquors  ^=s>l3,  132— Aot  prohlb. 
Itlng  manufacture  not  super»eded  by  Eight- 
eenth Amendment  and  Volstead  Aot. 

The  act  to  amend  and  supplement  the  pro- 
bibitioD  laws  of  this  state  (Acts  1917  [Ex. 
Sess.]  p.  7),  which,  among  other  provisio&s, 
made  "it  anlawfal  to  distill,  manufacture,  or 
make  any  alcoholic,  spirituoas,  vinous,  or 
malted  liquors  or  intoxicating  beverages  in  this 
state,"  was  not  superseded  and  in  effect  re- 
pealed by  the  Bigbteenth  Amendment  to  the 
Constitution  of  the  United  States  and  the  Vol- 
stead Act  (Act  Cong.  Oct  28,  1919,  c.  86,  41 
SUt  805).  Smith  v.  State,  160  Qa.  766,  105 
S.  B.  364,  and  cases  dted;  Barbour  v.  Benton 
and  Raskin  v.  Dixon,  161  Ga.  — ,  108  S.  B. 
61;  Com.  v.  Nickerson,  236  Mass.  281,  128  N. 
B.  273,  10  A.  L.  a.  1568;  State  v.  Fore,  180 
N.  0.  744,  106  8.  B.  834.  See  collation  of 
cases  on  the  subject  6  Cornell  Law  Quarterly, 
443,  446,  n.  12. 


2.  Former  decision  net  evemlod. 

The  request  to  review  and  overrule  Smith 
V.  State,  supra,  and  the  former  decisions  of  tlui 
court  there  dted,  is  denied. 

3.  Criminal  law  ^=993— State  conrts  iMive  Jnris* 
diction  of  prosecution  for  unlawful  manefso- 
ture  of  intoxicating  liquors. 

In  view  of  the  rulings  above  announced,  it 
was  not  error  to  overrule  a  general  demurrer 
to  the  indictment  charging  the  defendant  with 
the  unlawful  manufacture  of  intoxicating  liq- 
uors in  a  given  county  of  the  state,  nor  to 
strike  a  plea  seeking  to  set  ap  want  of  jurisdic- 
tion in  the  state  court  to  try  the  defendant  for 
the  offense  charged. 

4.  Verdict  authorized. 

The  evidence  authorised  the  verdict. 

Brror  from  Superior  Ck>nrt,  Wilkes  Coun- 
ty; B.  T.  Shurley,  Judge. 

Buf us  Neville  was  convicted  of  a  violati<m 
of  the  prohibitory  law,  and  brings  error.  Af- 
firmed. 

CoUey  ft  GoUey  and  W.  A.  Slaton,  all  of 
Washington,  Ga.,  for  plaintiff  In  error. 

M.  L.  FeltSi  SoL  Gen.,  of  Warrenton,  for 
the  State. 

FISH,  C.  J.  Judgment  afilrmed.  All  the 
Justices  concur,  except  ATiONSON,  J^  ab- 
sent on  account  of  sickness. 


(27  Oa.  App.  4C9> 

CHATHAM    ICE  CREAM  CO.  V.  8AKA- 
KEENY.    (No.  12361.) 

(Court  of  Appeals  of  Ckorgia,  Division  No.  1. 

Oct  e,  IdZL) 

(BifHaUu  5r  the  OomrL) 

1.  Demurrer  properly  overruled. 

The  petition  set  ont  a  cause  of  actioD,  and 
the  demurrer  was  properly  overruled. 

(Addiiiondl  BpttaluM  by  Editorial  8iaW.) 

2.  Sales  <9=»384 (2)— Seller  held  entitled  to  re- 
cover difference  between  contract  prioe  and 
market  prIoe  as  of  certain  date. 

Where  defendant  accepted  one  carload  of 
ice  cream  cones  in  part  performance  of  a  con- 
tract to  take  three  carloads  before  August  1, 

1919,  and  requested  plaintiff  to  hold  up  ship- 
ment of  the  other  two  carloads  until  it  should 
receive  shipping  instructions,  and  no  shipping 
instructions   were  given,   and  on   Angust  11. 

1920,  defendant  refused  definitely  to  accept 
shipment  of  the  remaining  two  cars,  plaintUf 
was  entitled  to  recover  the  difference  between 
the  contract  price  and  the  market  value  of  the 
cones  on  August  11, 1920. 

Error  from  Gity  0>urt  of  Savannah,  Da- 
vis Freeman,  Judga 

Action  by  Gabriel  L.  Sakakeeny  agabist 
the  Chatham  loe  Cream  Company.    Judc- 
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ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Afltaned. 

Jacob  Gazan,  of  Savannah^  for  plaintiff 
in  error. 

Oonnerat  ft  Hunter,  of  Savannah,  for  de- 
fendant in  error. 

BLOODWORTH,  J.  Gabriel  L.  Saka- 
keeny  sued  the  Chatham  Ice  Cream  Com- 
pany, alleging  in  part  that  in  April,  1919,  the 
loe  Cream  Company  entered  into  a  contract 
with  him  for  three  carloads  of  ioe  cream 
cones  at  $4.25  per  thousand,  f.  o.  b.  cars 
St  Louis,  Mo.,  each  car  to  contain  600  cases, 
and  each  case  to  contain  1,000  cones,  the 
same  to  be  delivered  by  August  1,  1919,  and 
shipment  to  be  made  at  any  time  between 
the  date  of  the  order  and  August  1,  1919, 
in  carload  lots  only;  that  plaintiff  shipped 
in  May  one  carload  of  oones,  as  provided  for 
in  the  contract,  which  carload  was  received 
and  accepted  by  the  defendant  in  part  per- 
formance of  the  contract;    that  on  June  9, 

1919,  the  plaintiff  conmiunicated  with  the 
defendant,  informing  the  defendant  that 
the  other  two  cars  were  ready  for  shipment, 
and  desiring  to  know  when  defendant  wish- 
ed the  shipment  to  go  forward;  that  the 
defendant  answered  by  calling  attention  to 
the  fSLCt  that  some  of  its  machines  had  not 
been  installed,  that  it  bad  no  room  to  store 
additional  cones,  and  requested  that  the 
shipment  of  the  two  cars  be  held  up  until  ad- 
vice from  it  as  to  when  they  should  be  ship- 
ped; that  pursuant  to  said  instructions  the 
plaintiff  held  the  two  cars  ready  for  ship- 
ment on  the  defendant's  demand;  that  the 
plaintiff  did  not  receive  shipping  instruo- 
tions  during  1919,  and  did  on  May  22,  1920, 
call  attention  to  the  two  cars  it  was  hold- 
ing for  shipment  under  the  contract;  that 
the  defendant  then  disclaimed  any  knowl- 
edge of  said  order;  that  the  plaintiff  then, 
through  his  attorneys,  submitted  the  con- 
tracts to  the  defendant,  and  on  August  11, 

1920,  the  defendant  "refused  definitely  to 
accept  shipment  of  the  remaining  two  cars, 
and  have  refused  to  make  any  settlement 
therefor";  that  "during  August,  1920,  and 
at  the  time  of  [the]  aforesaid  bread!  of  con- 
tract, cones  of  the  kind  contracted  for  were 
selling  for  and  at  [the]  market  value  in  St 
JLouis  of  $3  per  thousand  or  $1.25  per  thou* 
sand  less  than  the  contract  price,'*  and  that 
'*as  a  result  of  the  facts  herein  set  forth, 
•  *  *  petitioner  has  been  specially  dam- 
aged in  the  sum  of  $1,500,  with  interest  on 
the  same  from  August  11,  1920." 

The  petition  set  forth  a  cause  of  action, 
and  the  demurrer  thereto  was  properly  over- 
ruled. 

Judgment  afllrmed. 

BBOYLES,  C.  J.,  and  LUKB,  J^  ooncor. 


.COLEMAN  803 

8.B.) 

(27  Oa.  App.  452) 

PAYNE,  Agent  v.  JOHNSON,  FLUKER  &  CO. 

(No.  12281.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.) 

(ByUalmt  ly  the  Oowrt.) 

Carriers  ^s»88— Delivery  to  drayman  held  a 
delivery  to  oonsioiee. 

This  was  a  suit  for  the  value  of  certain 
shipments  of  freight  which  had  been  placed  in 
the  hands  of  the  defendant  as  carrier  for  de- 
livery to  the  plaintiff,  which  it  was  alleged  the 
defendant  failed  to  deliver  to  the  plaintiff. 
The  defendant  claimed  delivery  to  a  drayman 
as  the  agent  of  the  plaintiff  and  sought  to  prove 
the  agency  by  a  course  of  dealing.  The  only 
issue  in  the  case  was  whether  or  not  the 
shipments  had  been  delivered  to  a  person  (the 
drayman)  authorized  by  the  plaintiff  to  receive 
them  from  the  defendant,  and  whether  or  not 
the  defendant,  by  a  course  of  dealing  with  the 
plaintiff,  had  a  right  to  depend  upon  their  de- 
liveiy  to  this  alleged  agent  of  the  plaintiff. 
There  was  evidence  to  support  the  verdict,  and 
the  charge  of  the  court  was  not  erroneous  for 
any  of  the  reasons  assigned. 

Error  from  CSlty  Ck>urt  of  Atlanta;  H.  M. 
Beld,  Judga 

Action  by  Johnson,  Eluker  ft  0>.  against 
J.  B.  Payne,  Agent.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

W.  O.  Wllscm,  of  AUanta,  for  plaintiff  in 
error. 

Westmoreland  &  Smith,  of  Atlanta,  for 
defendant  In  error. 

HILL^  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J., 
concur. 


(27  Ga.  App.  406) 

SUTTON  V.  COLEIMAN.    (No.  12340.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Oct.  6,  1921.) 

fByVabut  fty  the  Cawri.) 

I.  Petition— No  cause  of  aotlon. 

The  petition  as  amended  does  not  set  out 
a  cause  of  action,  and  the  court  properly  sus- 
tained the  motion  to  dismiss  the  petition. 

fAd^UHofua  SyRobut  by  EdiiorM  Bialf.) 


2.  Sales  ^S9 1 76  (5)— No  recovery  of  purohasi 
prioei,  in  absence  ef  oontisuisg  tender  of 
fraudalMvtly  substftuted  automobile. 

No  recovery  of  damages  in  the  amount  of 
the  entire  purdiase  money  paid  for  an  automo- 
bile, based  on  alleged  fraudulent  substitution  of 
an  old  car  for  a  new  one  purchased,  could  be 
had  in  the  absence  of  a  tender  back  of  the  old 
car  and  a  continuing  tender  or  holding  of  the 
car  for  the  benefit  of  the  defendant  seller,  and 
buyer  could  not  continue  to  use  the  car  for  15 
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months  before  action,  and  then  attempt  to  set 
off  cost  of  repairs  against  the  use. 

Error  from  City  Ck>nrt  of  Swaind)oro; 
Geo.  Kirkland,  Jr.,  Judge. 

Action  by  A.  L.  Sutton  against  F.  A.  Oole- 
man.  'Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

The  petition,  as  amended,  alleges  that  the 
plaintiff  in  April,  1918,  at  night  and  at  his 
home,  bought  from  defendant  a  new  auto- 
mobile; that  "the  trade  between  plaintiff 
and  defendant  was  fully  executed  at  the 
time  the  trade  was  made;"  that — 

"(3)  Defendant,  after  making  said  sale,  told 
your  petitioner  that  he  would  deliver  the  car 
on  the  following  morning,  as  he  would  haTft  to 
use  same  to  return  home  that  night. 

"(4)  On  the  following  morning  defendant  de« 
lirered  to  your  petitioner  a  car  of  the  same 
make  and  sisse,  but  a  different  car  altogether 
from  the  one  petitioner  had  bought  The  car 
delivered  was  an  old  car  polished  over.  It  was 
a  car  that  had  been  much  used,  and  was  badly 
worn  and  almost  useless  to  your  petitioner. 

"(5)  Petitioner  is  old,  and  inexperienced  in 
automobiles,  and  did  not  detect  that  a  substitu- 
tion of  cars  had  been  made  by  defendant  until  a 
few  days  after  said  car  had  been  delivered  to 
him.  He  discovered  this  by  parts  of  the  auto- 
mobile giving  away,  and  upon  examination  found 
that  the  automobile  was  worn  out,  and  that 
it  would  not  give  service  without  expensive  re- 
pairs being  made. 

"(6)  As  soon  as  petitioner  discovered  that 
a  substitution  had  been  made,  as  aforesaid,  he 
called  to  see  defendant  and  insisted  that  he 
take  the  car  back,  but  defendant  refused  to 
do  so. 

*'(7)  Petitioner  avers  that  the  expense  of 
repairs  and  the  purchase  price  of  new  parts 
necessary  to  put  said  car  in  running  condition 
have  been  of  greater  value  than  the  value  of 
the  service  he  has  received  from  said  automo- 
bile, and  that  he  has  therefore  been  damaged 
in  the  full  amount  of  the  purchase  price  paid 
for  said  car,  to  wit,  $1,650,  for  which  amount 
plaintiff  sues.** 

The  petition  was  dismissed  on  oral  mo- 
tion, and  the  plaintiff  excepted. 

T.  N.  Brown,  of  Swainsboro,  for  plaintiff 

in  error. 

P.  H.  Saffold,  of  Swainsboro,  for  defend- 
ant in  error. 

BLOODWORTH,  J.  (after  stating  the  facts 
as  above).  [1,  2]  This  is  not  a  suit  for  dam- 
ages because  of  the  breach  of  an  implied 
warranty,  but  is  one  brought  to  reoover  the 
entire  purchase  money  paid  for  the  automo- 
bile, and  is  based  upon  the  alleged  fraudu- 
lent substitution  of  the  car,  which  was  "an 
old  car  polished  over,"  and  which  ''had  been 
much  used  and  was  badly  worn,  and  almost 
useless  to"  the  plaintiff,  for  the  car  which 
he  purchased  and  which  was  *'new  and  in 
good  condition.''     In  buch  a  case  as  this, 


before  the  petition  would  anOiorize  a  re- 
covery, it  should  show  that  a  valid  tender 
of  the  article  purchased  was  made  to  tiie 
seller  upon  discovery  of  the  fraud.  Grant- 
ing, but  not  conceding,  that  the  allegation  in 
the  petition,  that  "as  soon  as  petitioner  dis- 
covered that  the  substitution  had  been  made, 
as  aforesaid,  he  called  to  see  defendant  and 
insisted  tliat  he  take  the  car  back,  but  de- 
f^idant  refused  to  do  so,"  amounted  to  a 
tender,  yet  the  plaintiff  lost  all  right  he  had 
to  rely  upon  a  tender  when  he  did  not  make 
it  a  continuing  one  and  hold  the  car  for  the 
benefit  of  the  seller,  but,  on  the  contrary, 
continued  to  use  it  as  his  own  property,  and 
did  not  bring  suit  until  about  15  months  af- 
ter the  date  the  car  was  delivered  to  him,, 
and  then  attempted  to  set  off  the  cost  of  re- 
pairs against  the  use  of  the  car.  See  Fort- 
son  T.  Strickland,  23  Ga.  App.  608  C2),  99  S. 
E.  147;  Gray  r.  Augier,  62  Ga.  596w 

The  petition  as  amended  does  not  set  out 
a  cause  of  action,  and  the  court  did  not  err 
in  sustaining  a  motion  to  dismiss  it 

Judgment  afibrmed. 

BBOYLES,  a  J.,  and  hXJKJB^  J.,  ooncar. 


(27  Oa.  App.  4m 

BLAKELY  MULE  CO.  v.  LEWIS  d  sL 

(No.  12194.) 

(Court  ol  Appeals  of  Georgia,  Division  No.  2. 

Oct  6,  1921.) 

(ByUahus  hy  the  Court,) 
!•  Inatruotions— No  error. 

The  charge  upon  the  contention  of  the 
plaintiff,  as  set  out  in  the  fourth  ground  of  the 
motion  for  a  new  trial,  was  not  error. 

2.  Chattel  mortgages  ^3»262(3)— Parebasa  by 
mortgagee  eniy  volifable. 

In  charging  the  jury  as  to  a  purchase  by  the 
plaintiff  at  its  own  sale  of  the  defendant's  mules 
for  the  account  of  the  defendants,  the  court 
erred  in  stating  that  such  a  sale  would  be 
•'void.- 

A  sale  of  the  kind  in  question  would  be  mere- 
ly voidable. 

3.  I  nstruotlORs— Harmless  error.  . 

The  excerpts  from  the  charge  as  to  the 
amount  and  form  of  the  verdict,  which  are  com- 
plained of  in  the  sixth  and  seventh  grounds 
of  the  motion  for  a  new  trial,  are  erroneous, 
but  in  view  of  the  verdict  rendered  are  harm- 
less. 

Error  from  City  Court  of  Miller  Ck>unty ; 
W.  I.  Geer,  Judge. 

Action  by  the  Blakely  Mule  Company 
against  C.  M.  Lewis  and  another.  From  a 
judgment  for  an  insufficient  amount  plain- 
tiff brings  error.    Reversed. 
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J.  W.  M^cMqIIUi  and  C.  M.  Lewis  executed 
to  Blalrely  Mule  Company  three  promissory 
notes.  After  certain  payments  bad  been 
made  io  cash  on  one  of  the  notes  the  com- 
pany gave  notice  of  intent  to  sue  upon  the 
notes  and  for  attorney's  fees  provided  for 
therein,  and  suit  was  accordhigly  brought. 
By  amendment  all  reference  to  one  of  the 
notes  was  stricken  from  the  petition ;  the  pe- 
tition was  further  amended: 

"By  adding  an  additional  paragraph,  immedi- 
ately following  paragraph  6,  to  be  known  as 
paragraph  7  as  follows:  That  a  credit  on  the 
indebtedness  efidenced  by  the  two  abOTe-de- 
Bcribed  notes  of  $275  is  hereby  admitted,  the 
same  being  of  date  January  1,  1915,  the  said 
credit  arising  from  the  sale  by  plaintiff  of  four 
mules  for  the  account  of  the  defendants,  said 
sale  being  at  auction  to  the  highest  bidder  and 
being  had  by  direction  of  said  defendants.' " 

Separate  pleas  were  filed,  in  each  of  which 
the  defendants  admitted  that  they  signed  the 
notes  sued  on  and  that  the  plaintiff  was  the 
holder  and  owner  thereof,  but  denied  that 
the  sale  of  the  mules  at  auction  was  made 
by  their  consent  as  stated  in  the  amendment 
to  the  petition,  and  alleged  that  the  mules 
were  sold  without  notice  to  them,  and  were 
bid  in  by  the  plaintiff  for  $275,  and  that  at 
the  time  of  the  sale  the  mules  were— 

Reasonably  worth  on  the  market  $500,  and 
that  defendant  is  entitled  to  a  credit  of  $590 
on  said  notes  for  said  four  mules  whidi  he 
returned." 

A  verdict  was  rendered  against  both  de- 
fiendants  for  $132.90  as  principal,  $56.60  as 
interest  and  $18.20  as  attorney's  fees.  The 
plaintiff  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  it  excepted. 

W.  6.  Park,  of  Blakely,  for  plaintiff  in 
error. 

N.  L.  Stapleton,  of  Colquitt,  for  defend- 
ants in  error. 

BLOODWORTH,  J.  (after  stating  the 
facts  as  above).  [2]  Only  the  ruling  stated 
in  the  second  headnote  will  be  discussed. 
The  charge  there  referred  to  was  as  follows: 

"On  the  other  hand,  I  charge  you  this:  If 
yon  believe  from  the  testimony  in  the  case 
that  Lewis  and  McMnllen  and  the  Blakely  Mole 
Company,  who  are  the  plaintiffs  in  this  case, 
executed  this  paper,  and  that  there  was  a  sale 
made  under  it,  and  that  the  Blakely  Mule  Com- 
pany purchased  at  that  sale  the  property  re- 
ferred to  in  that  paper,  that  that  sale  would 
be  void.  I  charge  yon,  further,  that  even 
though  you  believe  that  Lwwis  and  McBfuIlen 
signed  that  paper,  and  it  shoald  develop  on  the 
trial  of  this  case,  from  the  testimony,  that  un- 
der that  paper  the  mules  were  sold  that  are  re- 
ferred to  therein,  and  that  the  Blakely  Mule 
Company  purchased  these  mules,  that  the  sale 
would  be  void.'* 

This  charge  was  error,  and  requires  the 
grant  of  a  new  trial.    Such  a  sale  would  not 


be  void,  but  voidable  only.  In  Payton  v.  Mc- 
Phaul,  128  Ga.  511,  (4),  58  S.  B.  50,  11  Ann. 
Gas.  163,  It  was  held  that— 

"The  general  rule  is  that  the  mortgagee  can- 
not be  a  purchaser  at  Ills  own  sale  under  the 
power  in  the  mortgage,  but  a  purchase  by  him 
is  not  absolutely  void,  but  voidable  only,  at 
the  instance  of  the  mortgagor  or  the  owner 
of  the  equity  of  redemption.' 


f> 


In  Standback  v.  Thornton,  106  Ga.  81, 
on  page  82,  81  8.  B.  805  on  page  806,  Judge 
Cobb  said: 

"While  the  general  rule  is  that  no  trustee  can 
purchase  trust  property  at  his  own  sale,  and 
therefore  a  mortgagee  cannot  purchase  prop- 
erty at  a  sale  which  is  held  under  an  ezecutiou 
of  the  power  authoriziog  such  sale,  unless  the 
mortgage  expressly  authorizes  him  to  become 
a  bidder  and  purchaser  at  the  sale,  still  an  un- 
authorized purchase  by  the  mortgagee  will  not 
render  the  sale  void,  but  only  voidable  at  the 
instance  of  the  mortgagor,  who  has  a  right  to 
elect  to  set  aside  the  sale,  provided  he  offer 
to  redeem  at  the  time  that  he  so  elect." 

See,  also.  Palmer  v.  Young,  96  Ga.  246  (2), 
22  8.  E.  928,  51  Am.  St  R^.  136. 

It  does  not  appear  that  prior  to  the  filing 
of  the  suit  in  this  case,  or  in  their  pleadings, 
the  defendants  offered  to  redeem  the  prop- 
erty. Under  the  facts  and  the  pleadings  in 
this  case,  the  general  rule  above  referred  to  is 
applicable.  The  court  erred  in  overruling 
the  motion  for  new  triaL 

Judgment  reversed. 

BROYLBS,  a  J.,  and  I/UKB,  J.,  concur. 


(27  Oa.  App.  419) 

FLYNN-HARRiS-BULLARD   CO.  ¥. 
BUTLER.    (No.  12480.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

Oct  6,  1921.) 

fSyUdbua  ly  the  CouriJ 

1.  UmlUtlon  of  actions  <9» 1 99(1) —Whether 
mutual  aoooimts  exist  Is  a  queetioa  of  fact. 

The  controlling  question  presented  in  this 
record  is  whether  mutual  aecounta  existed  be- 
tween the  parties,  and  it  was  a  question  of 
fact  for  determination  by  the  jury.  See  Gunn 
V.  Gunn,  74  Ga.  565,  58  Am.  Rep.  447,  and 
cases  dted;  Hardin  v.  Stanton,  14  Ga.  App. 
299,  80  S.  B.  696;   Ofvil  Code  1910,  S  4363. 

2.  Appeal    and   error   ^=9 1005 (2) —Approved 
verdict,  sopported  by  evidence,  not  distur1>ed. 

The  charge  of  the  court  was  full  and  fair. 
The  evidence  authorized  the  verdict,  which  has 
the  approval  of  the  trial  judge.  The  court  did 
not  err  in  overruling  the  motion  for  new  trial. 

Elrror  from  Superior  Ck>urt,  Bryan  Goun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  between  the  Flynn-Harris-Bullard 
Company  and  H.  R.  Butler.     From  an  ad- 
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verse   Judgment,   tlie  former   brings   error. 
Affirmed. 

W.  F.  Slater,  of  Eldora,  and  EdWln  A.  Go- 
hen,  of  Savannah,  for  plaintiff  in  error. 

J.  Hartridge  Smith,  of  Savannah,  for  de- 
fendant in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  Jn  and  BLOODWORTH,  J., 
concur. 


(27  Ga.  App.  403) 

COMMERCIAL  SECURITY  CO.  V.  HOOKS 
PHARMACY.  (No.  12225.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Oct  6,  1921.) 

(SyUahuM  by  Editorial  Staff.) 

1.  Appeal  and  error  ^=s>302(3)— Doottment  in- 
troduced should  be  set  out  In  motion  for  new 
trial. 

A  ground  of  a  motion  for  new  trial,  assign- 
ing error  on  the  admission  in  evidence,  over 
stated  objections  of  movant,  of  a  document, 
which  is  neither  set  out  literally  or  in  substance 
in  the  motion,  nor  attached  thereto  as  an  ex- 
hibit properly  identified,  but  is  merely  referred 
to  as  set  out  in  the  brief  of  evidence,  presents 
no  question  for  decision. 

2.  Appeal  and  error  ^=>302( I)— Ground  of  mo- 
tion for  new  trial  must  be  complete. 

Grounds  of  a  motion  for  new  trial,  which 
are  incomplete  and  cannot  be  understood  with- 
out resorting  to  an  examination  of  the  brief  of 
evidence,  fail  to  present  any  question  for  deci- 
sion. 

3.  Trial  (®=s>85— Objeotlon  to  evidence  good  In 
part  Insufflcient. 

Where  evidence  is  offered,  some  of  which  is 
admissible  and  some  not,  objection  to  the  evi- 
dence as  a  whole  is  not  well  taken. 

4.  Appeal  and  error  ^=::»302 (3)— Ground  of  mo- 
tion for  new  trial  held  incomplete. 

Nothing  was  presented  for  review  in  the 
appellate  court  by  a  ground  of  a  motion  for 
new  trial  complaining  that  certain  testimony 
of  a  certain  person  in  reference  to  certain  notes 
and  a  contract  made  by  him  with  a  certain 
company  was  admitted  in  evidence,  where  such 
person  was  not  identified  by  the  ground,  fur- 
ther than  as  a  witness  for  the  defendant,  and 
it  was  not  shovm  what  relation  he  bore  to  ei- 
ther of  the  parties  to  the  case,  what  connec- 
tion the  aforesaid  company  had  with  the  par- 
ties, or  in  what  manner  the  contract  and  notes 
were  related  to  the  case. 

Error  from  Oity  Gourt  of  Americus;  W. 
M.  Harper,  Judge. 

Action  by  the  Commercial  Security  Com- 
pany against  the  Hooks  Pharmacy.  From 
a  Judgment  for  defendant,  plaintiff  brings  er- 
ror.   Affirmed. 


Moore  &  Pameroy  and  W.  P.  Ooles,  all  of 
Atlanta,  and  T.  O.  Marshall,  of  Americos,  for 
plaintiff  in  error. 

W.  W.  Dykes,  of  Americus,  for  defendant 
in  error. 

BLOOD  WORTH,  J.  [1]  *'A  ground  of  a 
motion  for  new  trial  assigning  error  oo  the 
admission  of  evidence,  over  stated  objections 
of  movant,  of  a  document  which  is  neither  set 
out  literally  or  in  substance  in  the  motion 
nor  attached  thereto  as  an  exhibit  properly 
identified,  but  is  merely  referred  to  as  set 
out  in  the  brief  of  evidence,  presents  no 
question  for  decision.  Ford  v.  Blackshear 
Mfg.  Co.,  140  Ga.  670,  79  S.  B.  576.''  Perry 
V.  Monroe,  150  Ga.  26  (2),  102  S.  R  S56. 

[2]  "Grounds  of  a  motion  for  new  trial, 
which  are  incomplete,  and  cannot  he  under- 
stood without  resorting  to  an  examination 
of  the  brief  of  evidence,  fail  to  present  any 
question  for  decision.  Head  v.  State,  144  Ga. 
383,  87  S.  E.  273 ;  Sims  v.  Sims,  131  Ga.  262, 
62  S.  E.  192 ;  Smiley  v.  Smiley,  144  GtL.  546, 
87  S.  E.  668;  Daniel  v.  Schwarzweiss,  144 
Ga.  81,  86  S.  E.  239."  Atlantic  Coast  line  R. 
Oo.  V.  Stovall-Pace  Co.,  24  Ga.  App.  248  (3b). 
100  S.  E.  657. 

[S]  "Where  evidence  \b  offered,  some  of 
which  is  admissible  and  some  not,  objection 
to  the  evidence  as  a  whole  Is  not  w^  takos. 
That  which  is  inadmissible  should  be  pointed 
out,  and  objection  made  to  it  separately. 
Ray  V.  Camp,  110  Ga.  818,  36  S.  E.  242 ;  Col- 
Ihis  &  O.  R.  Co.  V.  Ware,  112  Ga.  663,  37  S. 
E.  975;  Branch  v.  Branch,  139  Ga.  375,  77 
S>  B.  386."  Fambrough  v.  De  Vane,  141  Ga. 
794  (3),  82  S.  E.  249.  See,  also.  Bacon  v.  Dan- 
nenberg  Co.,  24  Ga.  App.  540  (7),  101  S.  E. 
699. 

Applying  the  above  general  rules  to  the 
amendment  to  the  motion  for  a  new  trial,  it 
is  evident  that  this  court  Is  not  called  upoa 
to  consider  any  of  them,  because — 

[4]  (a)  The  first  of  these  grounds  com- 
plains that  certain  testimony  of  W.  G.  Ho<to 
in  reference  to  certain  notes  and  the  contract 
made  by  him  with  the  Partin  Manufacturing 
Company  was  admitted  in  evidence.  Hooks 
is  not  Identified  by  this  ground  further  than 
as  a  witness  for  the  defendant.  It  is  not 
shown  what  relation  he  bore  to  either  of  the 
parties  to  the  case,  what  connection  the  Par- 
tin  Manufacturing  Company  had  with  the 
parties,  or  how  or  in  what  manner  the  oon- 
traot  and  notes  referred  to  in  this  ground 
were  related  to  the  case. 

(b)  The  second  ground  complains  of  the 
"admission  of  all  the  testimony  and  evidence 
of  W.  G.  Hooks,  witness  for  the  defendant,  as 
set  out  in  said  brief  of  evidence."  The  sixth 
ground  alleges  error  "because  all  of  the  evi- 
dence and  testimony  of  J.  E.  Tanner,  as 
shown  by  the  brief  of  evidence  filed  herewith, 
was  illegally  admitted  to  the  Jury  by  the 
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conrt  over  the  objections  of  movant."  To 
determine  what  evidence  was  referred  to  in 
these  grounds  of  the  motion  for  a  new  trial 
would  require  reference  to  the  brief  of  evi- 
dence. 

(c)  The  third  ground  complains  that  cer- 
tain letters  which  were  attached  to  the  brief 
of  evidence  were  "illegally  admitted  to  the 
Jury."  Groimd  4  alleges  error  **because  the 
carbon  copies  of  letters,  copies  of  which  are 
attached  to  said  brief  of  evidence,  were  ille- 
gally admitted  to  the  Jury  by  the  court  over 
the  objections  of  movant"  Ground  7  alleges 
that  the  court  erred  "because  the  contract 
between  the  Partin  Manufacturing  Oompany 
and  the  defendant,  dated  Dec.  9,  1916,  copy 
of  which  is  attached  to  said  brief  of  evidence, 
was  illegally  admitted  to  the  jury  by  the 
court  over  the  objections  of  movant"  Nei- 
ther the  contract  nor  any  of  the  letters  re- 
ferred to  in  these  grounds  are  "set  out  liter- 
ally or  in  substance  in  the  motion  or  attached 
thereto  as  an  exhibit  properly  identified/'  but 
they  are  "merely  referred  to  as  set  out  in 
the  brief  of  evidence." 

(d)  The  fifth  ground  of  the  motion  alleges 
error  in  admitting  certain  evidence  of  J.  E. 
Tanner  relative  to  a  Miss  Whallen,  and  a  con- 
versation between  her  and  W.  G.  Hooks  in 
reference  to  certain  notes  which  she  was  at- 
tempting to  collect  for  the  Partin  Manufac- 
turing Company.  It  is  not  shown  what  notes 
were  referred  to,  or  what  connection,  if  any, 
that  company  had  with  this  case.  To  ascer- 
tain this  would  require  reference  to  the  brief 
of  evidence. 

There  was  evidence  to  support  the  verdict, 
the  trial  Judge  approved  it,  and  this  court 
wiU  not  interfere. 

Judgment  aflOrmed. 

BBOYIiES,  O.  J^  and  LUKE,  J.,  concur. 


(27  Ga.  App.  448) 

CRAWFORD  V.  JONES.     (No.  12174.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.) 

(Syllabus   by   ih0  Court,) 

Certiorari  ^=s>70( 8)— Landlord  and  tenant  ^s» 
119(1,  2),  120(1)— Tenant  becomes  tenant  at 
sufferance  after  expiration  of  term;  no  claim 
that  Judgment  was  oootrary  to  evldeooe  wliere 
oonllloting. 

WhUe  a  tenant  for  an  agreed  term  after  the 
expiration  of  his  contract  or  a  tenant  at  will 
after  the  two  months'  statutory  notice  by  his 
landlord  (Civil  Code  IdlO,  §  3709)  becomes  a 
tenant  at  sufferance,  and  continues  as  such  un- 
til there  has  been  some  affirmative  action  by 
the  landlord  wiiich  has  the  effect  of  converting 
the  tenancy  into  some  other  form  (Willis  v. 
Harrell,  118  6a.  906,  45  S.  E.  794) ,  yet  where 


the  midispnted  evidence  riiows  that  the  ten- 
ancy was  one  at  will,  and  the  evidence  is  in 
conflict  as  to  whether  the  statutory  notice  to 
vacate  was  given  within  the  required  time  be- 
fore the  filing  of  eviction  proceedings  under 
sections  G385  et  seq.  of  Civil  Code  1910,  the 
order  of  a  judge  of  the  superior  court  refusing 
to  sanction  a  writ  of  certiorari  for  the  review 
of  a  judgment  for  the  tenant  will  not  be  revers- 
ed, when  the  sole  ground  of  the  petition  for  cer- 
tiorari is  that  the  judgment  was  contrary  to  the 
evidence.  Little  v.  C!ity  of  Jefferson,  9  Qa. 
App.  878  (1),  72  S.  B.  436. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Jno.  D.  Humphries^  Judge. 

Action  by  W.  H.  Crawford  against  A.  S. 
Jones.  From  an  order  refusing  to  sanction 
a  writ  of  certiorari  for  the  review  of  a 
judgment  for  the  defendant,  plaintiff  brings 
error.     Affirmed. 

See,  also,  107  S.  E.  69. 

R.  B.  Jackson  and  John  F.  Echols,  both 
of  Atlanta,  for  plaintiff  in  error. 

Jeese  L.  Moore  and  S.  C.  Crane,  both  of 
Atlanta,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  HILI^  JJ.,  concur. 


(27  Oa.  App.  458) 

DORSEY   V.   DORSEY   et   al.      (No.    12391.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.) 

fSyllabw  by  the  Court, ) 

1.  Executors  and  administrators  ^=»5i3(|2)— 
Judgment  disoharglng  administrator  complete 
bar  in  absence  of  fraud. 

The  judgment  of  the  court  of  ordinary  dis- 
charging an  administrator  is  a  complete  bar  to 
any  action  either  at  law  or  equity,  unless  the 
judgment  is  impeached  for  fraud.  Carter  v. 
Anderson,  4  Qa.  516  (1) ;  CJoleman  v.  Coleman, 
113  Ga.  149-151,  38  S.  B.  400. 

2.  Pleading  ^=s>8(l5)— Faots  upon  whicb  fraud 
Is  based  must  be  alleged. 

"In  a  suit  on  an  administrator's  bond,  where 
the  plaintiff  alleges  the  administratoz^s  dis- 
charge, in  order  to  escape  the  effect  of  that 
judgment  on  the  ground  that  it  was  procured 
by  fraud,  he  must  further  allege  the  facts  upon 
which  the  charge  of  fraud  is  based."  Knox  v. 
Raynor,  146  Ga.  146  (2),  90  S.  E.  858. 

3.  Petition  properly  dismissed. 

This  case  is  fully  controlled  by  the  decision 
of  the  Supreme  Court  in  the  case  of  Knox  v. 
Raynor,  supra.  There  was  no  error  in  the 
judgment  sustaining  the  demurrer  and  dismiss- 
ing the  petition. 

Error  from  Superior  Court,  (Clayton  Coun- 
ty;    John  B.  Hntcheson,  Judge. 
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Action  by  Ix  X  Dorsej  against  I.  6.  Dor- 
aey  and  others.  Judgment  for  defaidants, 
and  plaintiff  brings  error.    Affirmed. 

J.  Caleb  OLarke,  of  Atlanta,  for  plaintiff 
In  error. 

Blalock,  Bedding  &  Stinson,  of  Waycross, 
and  £1  BC.  Smith,  of  McDonough*  for  defend- 
ants in  error.  . 

HUJLi,  J.    Judgment  affirmed. 

JENKINS,  P.  Jt  and  STEPHENS,  J.,  con- 
cur.   • 


(27  Qa.  App.  429) 

HEARELL   at  al.   v.   VANN.     (No.    12532.) 

(Court  of  Appeals  of  (jkorgia,  Division  No.  1. 

Oct  6,  1921.) 

(8yttabu9  hy  the  Oovrt)  ' 

1.  Rule  net  made  absolute^ 

In  this  case  the  conrt  did  not  err  in  refus- 
ing to  make  the  rule  absolute. 

(Additional  Byllahu^  hy  Bditariai  Staf.) 

2.  Sheriffs  and  oonstabiss  «=»08( I)— Bailiff  ds- 
llverlng  profierty  on  order  under  possessory 
warrant  held  not  liable. 

Where  justice  of  the  peace  issued  posses- 
jory  warrant  and  passed  an  order  awarding 
the  property  to  plaintiff,  and,  acting  under 
such  order  without  any  notice  of  intention  on 
the  part  of  the  defendants  to  apply  for  a 
writ  of  certiorari,  the  bailiff  promptly  deliv- 
ered the  property  to  plaintiff,  and  nearly  80 
days  thereafter  defendants  obtained  a  writ  of 
certiorari,  and  judge  of  superior  court  revers- 
ed decision  of  justice  of  the  peace,  and  bailiff 
was  ordered  to  turn  the  property  over  to  de- 
fendants, and  a  rule  was  issued  against  the 
bailiff  and  he  made  answer  thereto,  court  prop- 
erly refused  to  make  the  rule  absolute. 

Error  from  Superior  Court,  Floyd  County  • 
Moses  Wright,  Judge. 

Action  by  Charlie  Johnson  against  Mrs.  M. 
J.  Hearell  and  another,  wherein  property 
was  delivered  to  plaintiff  by  the  bailiff,  K. 
&  Venn.  From  a  Judgment  refusing  to  make 
absolute  a  rule  issued  against  the  bailiff,  de- 
fendants bring  error.    Affirmed. 

Porter  &  Mebane,  of  Borne,  for  plaintiffs 
hi  error. 

James  Maddox,  of  Rome,  for  defendant 
in  error. 

BLOODWOBTH,  J.  [1,2]  A  search  war- 
rant was  issued  by  a  justice  of  the  peace  up- 


on the  affidavit  of  Charlie  Johnson,  who 
swore  that  Mrs.  M.  J.  Hear^l  and  Enoch 
Hearell  were  in  possession  of  certain  pn^- 
erty  belonging  to  him.  By  virtue  of  the  au- 
thority given  by  the  search  warrant  the  prop- 
erty described  therein  was  seized  by  K.  S. 
Vann,  bailiff.  The  Hearells  defended,  and, 
upon  the  issue  being  tried  by  the  justice  of 
the  peace,  he  passed  an  order  awarding  the 
property  to  Johnson.  Acting  under  tbis  or- 
der, and  without  any  notice  of  the  intention 
on  the  part  of  the  Hearells  to  apply  for  a 
writ  of  certiorari,  the  bailiff  promptly  de- 
livered to  Johnson  the  property  in  dispute. 
Nearly  80  days  thereafter  the  HeareDs  ob- 
tained a  writ  of  certiorari,  and  the  judge  of 
the  superior  court,  upon  hearing  the  case, 
reversed  the  decision  of  the  justice  of  the 
peace  awarding  the  property  to  Johnson,  and 
the  bailiff  was  ordered  to  turn  it  over  to  the 
Hearells.  After  this  judgment  of  the  superi- 
or court  a  rule  was  issued  against  the  bailiff, 
Vann,  he  made  answer  thereto,  and,  upon  tiie 
hearing  of  the  issue  thus  raised  the  court  re- 
fused to  make  the  rule  absolute,  and  the 
Hearells  excepted.  The  court  did  not  err  in 
refusing  to  make  the  rule  against  the  tMillff 
absolute.  See  Seamans  v.  King,  79  Ga.  611, 
5  S.  E.  63;  Jcftmaon  v.  Fox,  51  Ga.  270;  Wil- 
bur V.  Stokes,  117  Ga.  545,  43  S.  B.  856;  King 
v.  Haley,  146  Ga.  85,  90  S.  B.  715;  Taylor  v. 
Boynton,  7  Ga.  App.  233(1),  66  S.  B.  550. 
Judgment  affirmed. 

BEOYLBS,  C.  J.,  and  LUKB^  J„  concur. 


(27  Qa.  App.  4S0) 
HEARELL  et  aL  v.  VANN.    (No.  12533.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  L 

Oct  6,  1921.) 

Error  from  Superior  Court,  Floyd  (bounty; 
Moses  Wright,  Judge. 

Controversy  between  Mrs.  Bf.  J.  Heardl  and 
others  and  K.  S.  Vann.  From  an  adverse  Judg- 
ment, tile  former  bring  error.    Affirmed. 

Porter  &  Mebane,  of  Rome,  for  plaintiffs 
in  error. 

James  Maddox,  of  Rome,  for  defendant  in 
error. 

BLOODWORTH,  J.  This  is  a  companion 
case  to  that  of  Hearell  et  aL  v.  Vami  (No. 
12532)  106  S.  E.  808,  this  day  decided  by  this 
court.  The  facts  in  the  two  cases  are  the 
same,  and  this  case  is  controlled  by  the  ruling 
in  that  one. 

Judgment  affirmed. 

BROYLES,  0.  J.,  and  LUKB,  J^  concur. 
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BRADY  9t  al.  V.  J.  E.  PHILLIPS  MULE  CO. 

(No.  I2I6I.) 

(Court  oil  Appeals  of  Georgia,  Divisioii  No.  2. 

Oct  7,  1921.) 

fSyUdhuM  by  the  C<mri.) 

1.  Partnership  ^=»2l7(i)— No  burden  under 
plea  of  payment  to  prove  partner's  authority 
to  receive  payment  on  written  evidence  of 
debt. 

The  rule  of  law  that,  where  payment  npon 
a  written  evidence  of  debt  is  made  to  one  who 
purports  to  act  as  the  holder's  agent,  but  fails 
to  produce  the  writing,  the  burden  is  upon  the 
debtor  to  prove  the  agent's  authority  to  receive 
the  payment  (CivU  Code  of  1910,  {  3578),  has 
no  application  where  payment  on  a  note  pay- 
able to  a  partnership  is  made  to  one  of  the 
partners.  In  such  a  case,  upon  proof  of  the 
partnership,  the  payment  is  binding  against  it, 
even  though  the  paper  itself  was  not  produced 
at  die  time  the  payment  was  made.  (^v.  Code 
1910,  §f  S172,  8179,  8180. 

2.  Partnership  ^s»49— Relation  may  be  estab- 
lished by  statements  or  admlsslona  of  part- 
ners. 

Where,  under  a  plea  of  payment,  the  sole 
issue  is  that  of  partnership  or  no  partnership, 
as  pertaining  to  the  person  to  whom  the  pay- 
ment was  made,  tiie  admissions  of  the  disputed 
partner,  unassented  to  or  unratified,  would  not 
of  themselves  be  ordinarily  admissible  for  the 
purpose  of  proving  the  fact  of  partnership,  so 
as  to  bind  the  undisputed  partners;  yet  part- 
nership or  no  partnership  is  a  fact  which  may 
be  established  by  statements  or  admissions 
of  the  undisputed  partners,  or  by  statements 
of  the  disputed  partner  made  in  their  presence 
and  not  dissented  from  by  them,  where  the 
circumstances  are  sudi  as  to  impose  a  duty 
to  make  denial  Floumoy  t.  Williams,  68  €ku 
707;  Swygert  v.  Bank  of  Haralson,  13  Oa. 
App.  640,  79  S.  B.  759. 

8.  Partnership  ^=^259— Existenoe  of  partner- 
ship presumed  to  oontinue. 
The  existence  of  a  copartnership  when 
once  established  is  presumed,  as  to  third  per- 
sons, to  continue  until  notice  of  dissolution 
has  been  given  that  the  copartnership  no  long- 
er exists.  CiT.  Ck>de  1910,  H  3157,  8179,  8180; 
Pursley  v.  Ramsey,  31  Cra.  403,  409;  Sleshman 
▼.  Collier,  47  Ga.  263,  256,  257;  BeUance  Fer- 
tilizer Co.  T.  Perry,  23  Ga.  App.  580,  583,  99 
a  B.  44. 

4,  Questions  for  lury. 

The  evidence  for  the  defendants  was  such 
as  made  a  disputed  issue  upon  the  question  of 
partnership;  and  under  their  plea  and  proof 
of  payment,  whether  such  disputed  partner- 
ship was  actual  or  ostensible,  the  issue  was 
such  as  should  have  been  submitted  to  the 
Jury. 

Error    from    Superior    Ckynrt,    Gwinnett 
Comity ;  Andrew  J.  Cobb,  Judge. 


.  WALKER  809 

S.B.) 

Action  by  the  J.  B.  Phillips  Miile  Company 
against  H.  R.  Brady  and  others.  From  a 
Judgment  tor  plaintiir,  defendants  bring 
error.    Reversed. 

O.  A  Nix  and  W.  L.  Nix,  both  of  Lawrence- 
ville,  for  plaintiffs  in  error. 

L.  B.  Norton,  of  Llthonla,  and  I.  L.  Cakes, 
of  Lawrencevllle,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  HILL,  J  J.,  concur. 


(27  Oa.  App.  42S) 
IMOORE  St  al.  V.  WALKER.     (No.    12528.) 

(Goort  of  Appeals  of  Georgia,  Division  No.  1. 

Oct.  6,  1921.) 

(8pUahu$  ^  the  Court.) 

L  Sales  ^=»202(l)— Title  does  not  pass  sntll 
payment. 

Title  to  agricultural  products  sold  by  plant- 
ers and  commission  merchants  does  not  pass 
to.  the  buyer  until  fully  paid  for.  Civil  Code 
1910,  S  4126. 

2.  Payment  ^=»2i— Cheok  not  payment  until 
paid. 

A  check  is  not  payment  until  it  is  paid,  un- 
less the  payee  accepts  it  as  such.  Civil  Code 
1910,  §  4314;  Butler  v.  Barnes,  8  Ga.  App. 
613,  69  S.  E.  923;  Holland  ▼.  Mutual  Fertiliz- 
er Co.,  8  Ga.  App.  714,  70  8.  B.  151;  Kirby 
Planing  MiH  Co.  v.  Titus,  14  Ga.  App.  1(1), 
80  S.  E.  18. 

3.  Payment  ^=»2i— Cheek  net  payment  until 
paid. 

Applying  the  foregoing  principles  to  the 
instant  case,  which  was  a  trover  action  to  re- 
cover a  carload  of  melons,  the  plaintiff  had  no 
title  to  the  property  sued  for,  since  the  undis- 
puted evidence  adduced  upon  the  trial  shows 
that  the  check  given  by  him  to  the  defendant 
(a  farmer)  for  the  purchase  price  of  the  mel- 
ons was  neither  accepted  as  payment  nor  cash- 
ed; and  therefore  the  verdict  in  favor  of  the 
plaintiff  must  be  set  aside  as  being  contrary 
to  law  and  the  evidence. 

Error  from  City  Court  of  Americas; 
W.  M.  Harper,  Judge. 

Action  by  C.  A.  Walker  against  W.  A 
Moore  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Bradley  Hogg,  of  Americus,  for  plaintiffs 
In  error. 

Shipp  &  Sheppard,  of  Americus,  and  C.  R. 
McCrory,  of  EllaviUe,  for  defendant  in  er- 
ror. 

LUKE,  J.    Judgment  reversed. 

BROYLES,   C.   J.,   and   BLOODWORTH, 

J.,  concur. 
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i^  Oa.  App.  463) 

JOHNSON  V.  MORRIS.     (No.  12481.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Oct  7,  1921.) 

(Syllahiu  hy  the  Court.) 

1.  No  error. 

No  error  of  law  appears  to  have  been  com- 
mitted by  the  trial  judge,  and  the  order  which 
he  passed  in  the  case,  following  his  findings  on 
the  plea  in  abatement,  was  demanded  hj  the 
undisputed  evidence. 

(AddifioMl  8pUah«9  ^  Bdiiorial  Siaif.) 

2.  Attorney  and  ollent  ^s»74— Trial  court  oould 
hear  evidenoe  on  plea  of  abatement  that  at- 
torney appearing  In  llmi  name  dU  not  rep- 
resent client 

Where  defendant  made  special  appearance 
and  filed  plea  in  abatement  on  the  ground  that 
an  attorney,  whose  name  appeared  in  the  firm 
name  signed  to  the  petition,  had  represented 
defendant  and  could  not  appear  against  him, 
court  had  a  right  to  hear  evidence  offered  to 
show  that  the  name  of  such  attorney  was  sign- 
ed to  the  petition  through  mistake,  and  that 
the  law  partnership  of  such  attorney  and  the 
attorney  representing  the  plaintiff  was  not  .to 
begin  and  did  not  exist  until  some  time  there- 
after, and  to  enter  an  order  denying  the  plea 
in  abatement  and  ordering  the  name  of  sudi  at- 
torney stricken  from  the  petition. 

3.  Attorney  and  ollent  ^s»2 1  ^Attorney  on  one 
side  of  litigation  not  allowed  to  represent  op- 
ponent in  subsequent  casee. 

An  attorney  who  acquires  knowledge  of  the 
affairs  of  another  pending  the  relationship  of 
attorney  and  client  between  them  cannot  use 
such  knowledge  afterwards  to  the  detriment  of 
his  former  dient 

Brror  from  Superior  Oourt,  Floyd  Ck>uii- 
ty;  Mosen  Wright,  Judge. 

Action  by  S.  J.  Morris  against  J.  L.  John- 
son. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

MorrlA  sued  Johnson  for  damages  on  ao- 
count  of  personal  injuries.  The*  defendant 
made  a  special  appearance  before  pleading 
to  the  merits,  and  filed  a  plea  in  abatement 
This  plea  in  abatement  was  verified  by  the 
oath  of  the  defendant  No  responsive 
pleadings  were  filed  by  the  plaintiff,  and 
there  was  no  attempt  to  amend  the  petition. 
On  the  hearing  of  the  plea  in  abatement  the 
trial  judge  considered  the  following  evi- 
dence: C.  H.  Porter,  of  the  firm  of  Porter 
&  Mebane,  stated  in  his  place,  as  an  attor- 
ney at  law  of  the  court,  that  the  name  of 
that  firm  was  signed  by  him  to  the  petition 
through  mistake;  that  Mr.  Mebane,  his 
partner,  had  no  connection  with  the  case 
whatever,  and  that  he  (Porter)  was  alone  at- 
torney for  the  plaintiff,  S.  J.  Morris;  that 
the  partnership  of  Porter  &  Mebane  was  not 
to  begin  and  did  not  exist  until  January  1, 
1921 ;  and  that  the  petition  was  filed  in  De- 


cember, 1020.  W.  B.  Mebane  testified  tliat 
he  had  no  interest  whatever  in  the  case  on 
trial;  that  the  defendant  never  consulted 
him,  never  employed  him,  and  no  one  ever 
employed  him  for  the  plaintiff;  that  he  did 
not  bring  the  suit  for  the  plaintiff,  did  not 
draft  or  prepare  the  petition,  knew  notliing 
about  the  suit  going  to  be  brought,  did  not 
authorize  any  one  to  bring  the  suit  for  bim 
or  in  his  name,  and  had  no  connection 
whatever  with  the  suit,  and  that  he  first 
knew  of  the  suit  when  informed  by  the  de- 
fendant that  it  had  been  brought;  that  he 
then  told  the  defendant  that  he  did  not 
bring  the  suit  and  that  it  was  an  error  for 
his  name  to  be  attached  to  the  suit  as  coun- 
sel, and  at  the  same  time  he  so  told  Harris, 
the  attorney  for  the  defendant 

The  court  thereupon  entered  an  order 
overruling  and  denying  the  plea  in  abate- 
ment, and  ordered  that  the  name  of  W.  B. 
Mebane  be  stricken  from  the  petition  and 
that  the  case  proceed  in  the  name  of  C.  H. 
Porter.  To  this  order  and  Judgm^it  the 
defendant  excepted  on  the  following 
grounds:  (1)  Because  the  ruling  and  judg- 
ment was  contrary  to  law;  (2)  because  it 
was  contrary  to  the  evidence,  strongly  and 
decidedly  against  the  weight  of  the  evi- 
dence, and  has  no  evidence  whatever  to 
support  it;  (3)  because  it  was  contrary  to 
the  principles  of  equity  and  justice ;  (4)  be- 
cause the  court  erred  in  adbnitting  in  evi- 
dence the  statement  of  a  H.  Porter  and  the 
evidence  of  W.  B.  Mebane  to  the  effect  that 
W.  B.  Mebane  was  not  attorney  for  the 
plaintiff,  S.  J.  Morris,  and  that  his  name 
was  signed  to  the  petition  through  inad- 
vertence, the  objection  of  counsel  for  the 
defendant  being  that  it  was  contrary  to 
public  policy  to  allow  an  attorney  who  ap- 
peared as  attorney  for  the  plaintiff  to  deny 
his  appearance  or  to  avoid  the  effect  of  hi& 
appearance;  (5)  because  as  it  appeared  from 
undisputed  evidence  that  W.  B.  Mebane  was 
not  authorized  to  appear  in  or  to  present  or 
prosecute  the  petition  against  the  defend- 
ant, the  firm  of  Porter  &  Mebane  could  not 
appear  in  or  present  or  prosecute  such  peti- 
tion ;  (6)  because  the  judge  of  the  superior 
court  cannot  by  his  order  name  parties  who 
appear  as  attorneys  for  the  parties;  and 
(7)  because,  as  this  question  is  not  raised  by 
demurrer  but  was  raised  by  special  appear- 
ance for  the  purpose  of  pleading  in  abate- 
ment only,  it  was  impossible  for  the  plead- 
ings to  be  made  good,  either  by  amendment 
or  evidence,  after  It  was  made  to  appear 
that  W.  B.  Mebane  was  disqualified  from 
appearing  in  said  case. 

Nathan  Harris,  of  Rome,  for  plaintiff  In 

error. 
C.  H.  Porter,  of  Rome,  *>r  defendant  la 

error. 
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HILL,  J.  (after  stating  the  facts  as 
above).  [1-3]  We  are  of  the  opinion  that 
there  Is  no  merit  In  any  of  the  foregoing 
assignments  of  error.  The  Judge  of  the 
trial  court  clearly  had  a  right  to  hear  the 
evidence  offered,  and  this  evidence  clearly 
established  the  fact  that  the  foundation  ni>- 
on  which  all  of  the  assignments  of  error  are 
based  did  not  in  fact  exist;  in  other  words, 
that  the  relationship  of  attorney  and  client 
between  Mebane  and  the  plaintiff  did  not  ex- 
ist and  had  never  existed  as  claimed  by  the 
plea  in  abatement  Of  course,  it  is  well 
settied,  and  based  upon  the  very  highest 
ethical  principles,  that  an  attorney  who 
acquires  knowledge  of  the  affairs  of  anoth- 
er pending  the  relationship  of  attorney  and 
client  between  them  cannot  use  such 
knowledge  afterwards  to  the  detriment  of 
his  former  client,  and  that  an  attorney  who 
has  been  on  one  side  of  litigation  will  not 
be  allowed  to  take  a  position  in  subsequent 
cases  where  the  knowledge  derived  from  his 
former  client  might  be  used  to  the  prejudice 
of  such  client.  The  inherent  weakness  of 
tile  position  of  the  plaintiff  in  error  is  that 
this  well-established  principle  did  not  apply 
under  the  undisputed  facts  of  this  case,  and 
that  every  objection  made  to  the  order  of 
the  court  Is  purely  technical  and  entirely 
without  substantial  merit.  The  Judgment 
of  the  court  below  is  affirmed. 

Judgment  affirmed. 

JENKINS.  P.  J.,  and  STEPHENS,  J^ 
concur. 


(27  Oa.  App.  426) 

JOHNSON  V.  STAR  PIANO  CO.    (No.  12520.) 

(Court  of  Appeals  of  Gkorgia,  Division  No.  1. 

Oct  6,  1921.) 

(ByUabut  5y  the  Oouri.) 

Attorney  and  oHent  ^s»IOI(l),  I  OS— Attorney 
cannot  make  settlement  for  less  snm  than 
that  doe,  unless  ratlfloatlen  is  shown. 

In  this  case  the  defendant  sought  to  avoid 
the  imyment  of  a  note  by  showing  settlement 
with  an  attorney  for  less  than  was  due  there- 
on. The  principle  involved  is  -settled  by  section 
4956  of  the  Civil  Code  of  1910.  In  Kaiser  & 
Brother  y.  Hancock,  106  Ga.  217,  32  S.  B. 
123,  it  was  held:  "Without  special  author- 
ity,  an  attorney  cannot  accept  anything  in  dis- 
cbarge of  his  client's  claim,  but  the  full 
amount  thereof  in  cash.  And  where  a  plain- 
tiff introduces  evidence  which  makes  out  a 
prima  facie  case  in  his  favor  for  the  full 
amount  for  whidi  he  sues,  proof  by  the  de- 
fendant, in  support  of  a  plea  filed  by  him,  that 
he  has  paid  to  the  attorney  of  record  for  the 
plaintilf  a  sum  less  than  the  amount  sued  for, 
as  a  full  settlement  of  the  plaintiff's  demand 
against  him,  raises  no  presumption  that  the  at- 
torney was  authorized  by  the  plaintiff  to  make 


such  a  settlement  Consequently,  under  such 
circumstances,  the  burden  is  upon  the  defend- 
ant to  show  the  authority  of  the  plaintiff's 
attorney  to  make  the  settlement  which  he  sets 
up  as  a  satisfaction  of  the  plaintiff's  daim.*' 
Of  course,  if  it  were  shown  that  the  plaintiff, 
with  a  full  knowledge  of  all  the  facts,  received 
and  kept  the  money  paid  in  settlement,  this 
would  be  a  ratification  of  the  settlement  made 
by  their  attorney,  and  would  be  binding  on 
the  plaintiff.  See,  also,  Sonnebom  v.  Moore, 
105  Ga.  497(1),  80  S.  B.  947;  Evans  v.  AUan- 
tic  National  Bank  of  Jacksonville  et  al.,  147 
Ga.  621(1).  96  8.  B.  219;  BeU  &  HarreU  v. 
Kwilecki,  11  Ga.  App.  9(1),  74  S.  B.  444. 

Error  from  City  Court  of  Albany;  Clayton 
Jones,  Judge. 

Action  by  the  Star  Piano  Company  against 
W.  A.  Johnson,  administrator.  Judgment  for 
plaintiff  and  defendant  brings  error.  Af- 
firmed. 

Claude  Payton,  of  Albany,  for  plaintiff  in 
error, 

H.  A.  Peacock,  of  Albany,  tor  defendant  in 
error. 

BLOODWORTH,  J.     Judgment  aflElrmed. 

BBOTLBS,  a  J^  and  LUKB,  J.,  concur. 


(27  Oa.  App.  479) 

ENNI8  V.  COSHOCTON  NAT.  BANK. 

(No.  12509.) 

(Coort  of  Appeals  of  (Georgia,  Division  No.  2. 

Oct   7,  1921.     Rehearing  Denied 

Oct  18,  1921.) 

(ByllahuM  by  the  Court.) 


I.  Bills  and  notes  «s»l,  327— "Draft''  tfellnad; 
bona  fide  holder  for  valna  proteetad. 

**A  draft  is  an  open  letter  of  request  from, 
and  an  order  bj,  one  person  on  another  to  pay  a 
sum  of  money  therein  mentioned  to  a  third 
person,  on  demand  or  at  a  future  time  therein 
specified.  A  'draft*  at  the  present  dsy  is  the 
common  term  for  all  bills  of  exchange.  Tbc 
words  *draft*  and  'bill  of  exchange'  are  used 
indiscriminately.'*  3  'Words  and  Phrases,  First 
Series,  p.  2190.  The  fsct  that  a  paper  in  the 
above  form,  accepted  by  the  person  on  whom  it 
is  drawn,  is  called  a  'trade  acceptance"  does 
not  affect  its  character  as  a  draft  or  bOl  of  ex- 
change Whatever  it  may  be  called,  it  is  in 
fact  and  law  a  negotiable  instrument,  and,  as 
such,  is  protected  in  the  hands  of  a  bona  fide 
holder  for  value,  who  purchased  it  before  it 
was  due  and  without  notice  of  any  defect  or 
defense  by  the  maker,  acceptor,  or  indorser,  ex- 
cept as  to  the  defenses  expressly  allowed  by 
the  statute,    av.  Code  1910,  |  4286. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Draft! 
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2.  Bills  and  MtM  «s>370,  407(1)— Bona  Ada 
holder  protectod  against  defense  of  acoeptor 
of  lack  of  consideration;  preaumod  that  hold- 
er took  draft  before  dne  for  value  and  with- 
out noticoL 

A  bona  fide  holder  of  a  draft  or  bill  of  ex* 
chancre,  accepted  by  the  person  on  whom  it  ia 
drawn  and  indorsed  by  the  payee,  and  parches- 
ed  for  yalue  and  before  maturity,  is  protected 
against  the  defense  set  np  by  the  acceptor 
that  the  draft  or  bill  of  exchange  was  without 
consideration,  and  when  such  negotiable  paper 
Ss  payable  at  a  future  date  and  is  indorsed  by 
the  payee,  in  the  absence  of  proof  to  the  con- 
trary, the  law  will  presume  that  the  holder 
took  the  draft  or  bill  of  exchange  before  due, 
for  value  and  without  notice.  Ciy.  Code  1910, 
I  4288;  Butler  v.  First  National  Bank  of 
Greenville,  Tenn.,  18  Ga.  App.  85,  78  S.  B.  772; 
Bothell  V.  WhiUey,  8  Ga.  App.  755(2,  3),  60  S. 
H.  871. 

ft 

3.  Bills  and  notee  ^s»342— Words  printed  on 
face  held  not  te  Impeach  title  of  bona  flde 
purchaser. 

The  words  printed  on  the  face  of  the  draft, 
**trade  acceptance,"  and  "this  obligation  of  the 
acceptor  arises  out  of  the  purchase  of  gooda 
from  the  drawer,"  were  not  sufficient  to  raise 
any  doubt  as  to  the  real  character  of  the  in- 
strument or  impeach  the  title  of  the  holder. 
They  emphaaiaed  the  negotiable  character  of 
the  instrument  and  its  binding  effect  upon  the 
acceptor. 

4.  Draft^-Effeet  of  indoraementa. 

None  of  the  entries  on  the  face  and  back 
of  the  instrument,  made  by  the  officers  of  the 
plaintiff  bank  and  other  banks  through  whoae 
hands  it  had  passed  in  the  effort  to  collect  it 
from  the  defendant  as  acceptor,  affected  the 
bona  fides  of  the  plaintiff's  title. 

5.  Testimony— Admissibility. 

The  assignments  of  error  on  the  roUnga 
relating  to  the  admissibility  of  testimony  spe- 
cifically set  out  in  grounds  6,  7,  8,  9,  10,  11, 
12,  IB,  14,  15,  16,  17,  18,  10,  and  20  of  the 
amended  motion  for  a  new  trial  are  without 
substantiTe  merit. 

a.  Petltion-^OemuiTera. 

The  Judgment  overruling  the  demurrers  to 
the  petition  waa  right. 


7.  Verdlot  for  plaintiff  demanded. 

The  numerous  grounds  of  the  motion  for  a 
new  trial  contain  no  merit  that  would  have 
warranted  the  grant  of  another  trial.  The 
evidence  dearly  and  conclusively  proved  that 
the  plaintiff  had  purchased  the  instrument  in 
good  faith,  for  value,  before  maturity,  and  with- 
out any  notice  that  it  waa  without  considera- 
tion. The  denial  of  these  facts  by  the  acceptor 
of  the  paper  as  defendant  was  not  sustained 
by  any  evidence.  A  verdict  for  plaintiff  was 
therefore  demanded.  Parr  v.  Brickson,  116 
Ga.  873,  42  S.  B.  240. 

Rrror  from  Superior  Gourty  Baldwin  Coun- 
ty; Jas.  B.  Park,  Judge. 

Action  by  the  Coshocton  National  Bank 
Against  T.  H.  Bnnla.  Judgment  for  plaintilT, 
and  defendant  brings  error.    Affirmed. 


Sibley  &  Sibley^  of  MOledgevIIle^  for  pbdn- 
tiil  in  error. 

D.  S.  Sanford,  of  MiUedgeyllle,  for  de> 
fendant  in  error. 

HllJi,  J.    Judgment  affirmed. 


JENKINS,  P.  J.,  and  STEPHENS,  J. 

CUR 


(27  Qa.  App.  417) 
NESS  V.  BARBER.     (No.  12448.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

Oct  6»  1921.) 

(ByUahuM  by  ike  Oouri.) 

1.  Prinelpai  and  agent  ^=s>89(5)— Potitios  lisli 
to  show  plaintiff  entitled  to  oommisaios. 

The  petition  sets  out  a  cause  of  action,  and 
the  court  did  not  err  in  oyermUnc  the  general 
demurrer  thereto. 

(Additional  BpUdbui  hy  Bdiional  8taf,} 

2.  Principal  and  agost  ^s»47— Owner  of  wood 
yard  held  not  entitled  to  aell  wlthont  p«ylsf 
oomniaaiona. 

Where  defendant  gave  plaintiif  manage- 
ment of  wood  yard  and  full  control  thereof,  in 
consideration  of  which  jidaintiff  was  to  receive 
15  per  cent,  of  gross  proceeds  of  both  wood 
and  lumber,  keld^  that  defendant  was  not  enti- 
tled to  sell  wood  or  lumber  without  being  lia- 
ble for  commiadona,  notwithstanding  Civ.  0>de 
1010,  I  8687. 


3.  Contracts    ^S9 10(2) —Unilateral    eontraet 
rendered  mstnal  by  perfomanoo. 

Where  plaintiff,  under  the  terms  of  a  con- 
tract to  take  over  control  of  a  wood  yard  and 
sell  wood  and  lumber  for  a  commiasion,  '*took 
over  the  active  management  of  aaid  E.  wood- 
yard  and  fully  performed  the  services  as  re- 
quired by  said  contract,*'  the  contract  was  di- 
vested of  any  unilateral  character  that  it  pos- 
sessed, and  waa  made  mutual. 

Error  from  Cttty  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  C.  W.  Barber  against  BL  Nessi 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Mclntire,  Walsb  h  Bernstein,  of  Savan- 
nah, for  plaintiff  in  error. 

Saussy  &  Saussy  and  J.  T.  Wells,  Jr.,  all 
of  Savannah,  for  defendant  In  error. 

BLOODWORTH,  J.  As  much  of  the  peti- 
tion as  amended  as  is  necessary  to  deter- 
mine the  issues  involved  Is  as  follows : 

"(2)  On  October  81,  1919,  your  petitioner 
entered  into  a  written  contract  with  E.  Ness,  a 
copy  of  which  is  hereto  attached,  marked  Ex- 
hibit A,  *  *  *  whereby  said  E.  Ness  was  to 
turn  over  to  your  petitioner  the  management  of 
a  wood  yard  in  Macon,  Bibb  county,  Georgia, 
known  as  the  B.  Ness  wood  yard,  aaid  con* 


For  other  cmss  see  same  topic  and  KBT-NUMBBR  In  all  Key-Nombered  Dlgeats  and  Indexea 


Oa.) 


OEOBOIAN 

(108 


tract  to  take  effect  November  1,  1910.  0.  W. 
Barber  to  have  full  control  and  management 
of  said  wood  yard,  and  to  receive  for  hia  serv- 
ices 15  per  cent,  of  the  gross  proceeds  of 
both  wood  and  lumber  sold  in  any  form  from 
above-mentioned  wood  yard,  as  long  as  be,  O, 
W.  Barber,  devoted  his  time  to  same. 

"(3)  On  or  about  November  1,  1910,  under 
the  terms  of  said  contract,  your  petitioner 
took  over  the  active  management  of  said  B. 
Ness  wood  yard,  and  fully  performed  all  serv- 
ices as  required  by  said  contract 

"(4,  as  amended)  Petitioner  further  shows 
that  on  or  about  December  15,  1010,  said  £3, 
Ness  sold  all  of  the  wood  and  lumber  in  the 
said  wood  yard  to  one  W.  T.  Morgan  for  the 
sum  of  $4,000;  that  under  the  terms  of  said 
contract  your  petitioner  is  entitled  to  15  per 
cent,  of  the  gross  proceeds  of  said  sale,  as 
commission,  to  wit,  $600.  Said  B.  Ness  has 
failed  and  refused,  and  BtiU  fails  and  refuses 
to  pay  said  $600. 

"(5)  Your  petitioner  further  shows  that  said 
B.  Ness  has  broken  said  contract,  in  that  he 
has  failed  and  refused  to  pay  said  commission 
of  fifteen  (15%)  per  cent,  wbich  amounts  to 
$000,  and  because  of  said  breach  of  contract 
on  the  part  of  B.  Ness  your  petitioner  has 
been  damaged  in  the  sum  of  $000,  together 
with  interest  from  December  16,  1919." 

Exhibit  A: 

*'Bibb  Oounty,  liacon,  Georgia* 

"October  SI,  1919. 
**Oontract  I  hereby  agree  to  torn  over  man* 
agement  of  wood  yard  known  aa  B.  Ness 
wood  yard,  to  0.  W.  Barber.  Said  0.  W.  Bar- 
ber to  have  fuU  control  of  said  wood  yard.  In 
consideration  of  his  services  said  0.  W.  Barber 
is  to  receive  15  per  cent  of  gross  proceeds 
of  both  wood  and  lumber  that  is  sold  in  any 
form  from  above-mentioned  wood  yard,  aa  long 
as  he  devotes  his  time  to  said  wood  yard.  Said 
G.  W.  Barber  to  have  management  of  said  wood 
yard  until  all  wood  and  lumber  is  disposed  of. 
Contract  to  take  effect  November  1,  1919. 

[ffigned]    B.  Ness." 


00.  V.  BLOOM  813 

S.B.) 

to  sellf  does  not  prevent  tbe  owner  from  sell- 
ing, unless  otherwise  agreed,**  but  the  state- 
ments of  the  petition  and  the  contract  itself 
differentiate  this  case  from  those  covered  by 
the  general  principle  "that  the  owner  may 
sell  without  being  liable  for  commissions.'* 

[3]  Plaintiff  in  error  urges,  also,  that  the 
contract,  a  copy  of  which  is  attached  to  the 
petition,  Is  unilateral.  The  i)etition  shows 
that  the  plaintiff,  under  the  terms  of  the 
contract  "took  over  the  active  management 
of  said  B.  Ness  wood  yard,  and  fully  perform- 
ed the  services  as  required  by  said  contract** 
This  action  of  the  plaintiff  furnished  the 
consideration  contemplated  by  the  contract 
and  divested  it  of  its  unilateral  character. 
In  Slvell  V.  Hogan,  119  6a.  171  (8),  40  S.  E. 
08,  the  Supreme  Court  said  : 

"It  is  weU  settled,  however,  that  a  unilateral 
contract  though  required  by  the  statute  of 
frauds  to  be  in  writing,  may  be  made  mutual 
by  the  other  party's  doing  some  act  ^iiich 
would  take  the  case  out  of  the  statute,  so  far 
as  he  is  concerned.'* 


4<l 


The  defendant  filed  the  following  demur- 
rer: 

"(1)  That  the  said  petition  sets  forth  no 
cause  of  action  in  favor  of  said  plaintiff  against 
this  defendant. 

"(2)  That  the  said  petition  does  not  show 
what  portion  of  said  wood  yard  which  was 
sold  to  said  W.  T.  Morgan  consisted  of  wood 
and  lumber  and  what  portion  consisted  of  prop- 
erty other  than  wood  and  lumber.^ 


ft 


It  Is  therefore  held  that  the  petition  In  this 
case  set  out  a  cause  of  action,  and  the  court 
properly  overmled  the  general  dennirrer. 

Judgment  affirmed. 

BROYI/ES,  0.  J.,  and  LUKB,  J.,  concur. 


[1,  2]  The  petition,  as  amended,  met  the 
objection  urged  against  it  in  the  second 
ground  of  the  demurrer,  and  leaves  the  gen- 
eral ground  only  ^or  onr  conaideratian. 
Plaintiff  in  error  insists  that  under  the  facts 
of  this  case,  as  shown  by  the  petition  and 
the  contract  attached  thereto,  he  had  a  right 
to  sell  the  property  himself,  and,  if  he  did 
so,  that  he  would  not  be  responsible  for  com- 
missions. It  is  true  that  section  3587  of  the 
Code  of  1910  provides  that  "the  fact  that 
property  is  placed  in  the  hands  of  a  broker 


(27  Oa.  App.  468) 

GEORQIANCO.  v.  BLOOM.    (No.  I24d7.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.) 

t.  Damaeet  ^=»2»-Sale8  ea»22(  I  >-^rrm"  In 
advertlsameiit  held   not   aotloiiable;    adver- 
tisemeat  mer^  Invttatloii  aid  not  offer. 
A  general  advertisement  in  a  newspaper  for 

the  sale  of  goeids  ia  a  mere  invitation  to  enter 

into  a  bargain*  and  is  not  an  offer. 

(Additional  BvUahua  hy  Editorial  8tatj 

2.  Sales  «b»I  (4)*-ldeiill1leation  of  thing  sold 
essential. 

The  drst  essential  of  a  sale  is  that  there 
must  be  an  identification  of  the  thing  sold  un- 
der Civ.  Code  1910,  §  4100.  . 

3.  Sales  ^S922(3)— Must  be  meeting  of  mind. 

To  consummate  a  contract  of  sale,  there 
must  be  a  meeting  of  minds. 

^      I 

Brror  from  Superior  (}ourt,  Fulton  County ; 
(3eo.  L.  Bell,  Judge. 

Aetion  by  the  Georgian  Company  against 
Jennie  Bloom.  Judgment  for  plaintiff,  and 
from  an  order  sustaining  certiorari  and  or- 
dering a  new  trial,  plaintiff  brings  error.  Re« 
versed. 


^B»For  other  cases  ses  same  topic  and  KBY-NUMBER  in  all  Key-Numbtred  Digesto  and  Isdexss 
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The  €^rgian  Company  sued  Jennie  Bloom 
In  the  municipal  court  of  Atlanta  upon  an 
open  account  for  certain  advertisements 
printed  In  a  newspaper  published  by  the  com- 
pany. The  defendant  filed  a  counterclaim, 
alleging : 

That  the  plaintiff  was  indebted  to  the  de- 
fendant; "that  on  June  0,  1Q20,  she  being  in 
the  ladies'  ready  to  wear  business,  including 
the  selling  of  furs,  contracted  with  plaintiff  to 
run  an  advertisement  on  that  date  as  follows: 
'Special  in  furs.  Large  animal  scarfs,  taupe, 
brown  and  black,  satin  lined  into  brush.  For 
three  days  only.  Special  price  $15.00*— the 
said  advertisement  to  be  ran  in  plaintiff's 
newspaper.  Plaintiff,  in  running  said  adver- 
tisement, did  not  carry  out  its  contract  with 
defendant,  and  insert  the  advertisement  that 
she  furnished  them,  but  inserted  the  adver- 
tisement as  follows:  'Special  in  furs.  Large 
animid  scarfs,  taupe,  brown  and  black  satin 
lined  into  long  brush.  For  three  days  only. 
Special  price  $5.00.'  This  advertisement  as  in- 
serted made  the  difference  $10  less  in  price 
than  the  advertisement  which  defendant  fur- 
nished them  and  contracted  with  plaintiff  to 
furnish.  Defendant,  because  of  said  wrongful 
advertisement,  says  she  was  compelled  to  sell 
48  of  said  scarfs  at  a  loss  of  $10  each,  that 
is,  she  was  compelled  to  sell  them  at  $5  instead 
of  $15  to  customers  and  persons  who  accepted 
her  offer  as  made  in  said  advertisement.  De- 
fendant says  that,  by  reason  of  said  advertise- 
ment published  by  plaintiff,  she  incurred  a  loss 
of  $480.  Plaintiff  well  knew  that  the  purpose 
of  said  advertisement  was  to  sell  said  scarfs 
at  $15,  but,  instead  of  putting  $15  in  the  ad- 
vertisement, plaintiff  advertised  at  $5  as  afore- 
said. Wherefore  defendant  prays  judgment 
against  plaintiff  for  said  sum  of  $480." 

It  was  admitted  by  counsel  for  the  defend- 
ant that  the  account  of  the  newspaper  com- 
pany sued  upon  was  correct,  subject,  howev- 
er, to  the  defendant's  counterclaim.  On  the 
trial  in  the  municipal  court  the  judge  thereof 
struck  the  counterclaim  as  being  invalid,  and 
a  verdict  and  judgment  was  rendered  for  the 
plaintiCT  for  the  amount  of  the  account.  The 
defendant  carried  the  case  to  the  superior 
court  by  writ  of  certiorari,  and  the  judge  of 
the  superior  court,  after  a  hearing  thereon, 
passed  an  order  sustaining  the  certiorari  and 
ordered  a  new  trial.  The  case  is  before  this 
court  on  exceptions  to  this  order  of  the  judge 
of  the  superior  court 

Rosser,  Slaton,  Phillips  &  Hopkins,  and 
Jas.  J.  Slaton,  all  of  Atlanta,  for  plaintiff  In 
error. 

Lowndes  Qalhoun  and  J.  H.  Leavitt,  both 
of  Atlanta,  for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1-S]  A  general  advertisement  in  a  newspaper 
for  the  sale  of  an  indefinite  quantity  of  goods 
is  a  mere  invitation  to  enter  into  a  bargain, 
rather  than  an  offer.  | 


"A  business  advertisement  published  in  news- 
papers and  circulars  sent  out  by  mail  or  dis- 
tributed by  hand,  stating  that  the  advertiser 
has  a  certain  quantity  or  quality  of  goods  which 
he  wants  to  dispose  of  at  certain  prices,  are 
not  offers  which  become  contracts  as  soon  as 
any  person  to  whose  notice  they  might  come 
signifies  his  acceptance  by  notifying  the  other 
that  he  will  take  a  certain  quantity  of  them. 
They  are  mere  invitations  to  all  persons  who 
may  read  them  that  the  advertiser  is  ready  to 
receive  offers  for  the  goods  at  the  price  stated.** 
13  G.   J.   289,   I  97. 

"If  goods  are  advertised  for  sale  at  a  certain 
price  •  •  •  the  construction  is  rather  fa- 
vored that  such  advertisement  is  a  mere  invi- 
tation to  enter  into  a  bargain,  rather  than  an 
offer."     1  Williston  on  Contracts,  |  27. 

In  the  instant  case  the  advertisement, 
which  is  the  basis  of  the  counterclaim,  spec- 
ified no  definite  quantity  of  the  furs  for  sale, 
though  there  was  a  more  or  less  indefinite  de- 
scription of  the  qualities  of  the  goods.  The 
first  essential  of  a  sale  is  that  there  must  be 
"an  identification  of  the  thing  sold."  Civil 
Oode  (1910),  f  4106.  To  consummate  a  con- 
tract there  must  be  ''a  meeting  of  minds." 
There  was  no  merit  in  the  counterclaim  filed 
by  the  defendant  in  the  municipal  court,  and 
the  judge  of  that  court  committed  no  error 
in  striking  it,  and  entering  up  judgment  for 
the  plaintiff.  He  had  a  right  to  do  so  at  the 
trial  term  of  the  court,  and  the  judge  of  the 
superior  court  erred  in  sustaining  the  cer- 
tiorari and  ordering  a  new  trial. 

Judgment  reversed. 

JENKINS.  P.  J.,  and  STEPHENS,  J^  con- 
cur. 


(27  Ga.  App.  3») 
PELHAM  4  H.  R.  CO.  V.  WALKER. 
(No.  12103.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Oct  6,  1021.) 

(SyUahiu  hy  the  Court.) 

1.  Damaoes  ^=9214— Instruct ioos  as  to  daty  !• 
lessen  damages  proper. 

A  charge  that  "the  plaintiff  was  bound  to 
lessen  the  damages,  if  he  was  damaged  by  the 
negligence  of  defendant,  as  far  as  possible,  by 
the  use  of  ordinary  care  and  diligence,"  was  not 
error.  Civn  CJode  1910,  |  4398.  Nor  was  it 
error  to  refuse  to  charge  as  to  specified  acts 
which  the  plaintiff  should  have  done  to  lessen 
the  damage.  Sonthern  Ry.  Co.  t.  Cunningham* 
123  Ga.  90  <7),  60  S.  Q.  979. 

2.  Appeal  and  error  ^=»728(l) —Assign menta 
to  admission  of  evidence  must  show  objeo- 
tlon. 

"Assignments  of  error  upon  the  admission 
of  evidence,  in  order  to  avail  the  plaintiff  in 
error  here,  must  show,  not  only  in  what  re- 
spects the  evidence  admitted  was  objectionable, 
but  that  this  objection  was  urged  at  the  time 
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of  the  admiBsion  of  the  eyidence;  and  it  ia  not 
sufficient,  in  a  ground  of  a  motion  for  new 
trial,  to  state  that  the  court  committed  error 
'in  admitting  in  e'ddence  over  objection  of  mov- 
ants/ certahi  specified  eridence,  and  then,  after 
stating  the  evidence  admitted,  to  allege  that  it 
was  error  to  admit  this  evidence,  because  it  was 
iacompetent  for  certain  spedfied  reasons.  Sudi 
a  recital  in  a  ground  of  a  motion  for  a  new 
trial  does  not  show  that  the  ground  upon  which 
the  evidence  was  objectionable  was  urged  at 
the  time  the  evidence  was  offered.  The  numer- 
ous grounds  of  the  motion  for  a  new  trial  com- 
plaining of  the  admission  of  testimony  are  in- 
sufficient to  raise  any  question  here,  for  the 
reason  indicated.**  Henidee  v.  Harper,  148  Ga. 
621,  97  S.  B.  effl.  See,  also,  Jenkins  v.  Jen- 
kins, 150  Ga.  rr  (1),  102  S.  B.  425.  Under 
this  ruling  grounds  8  to  9,  Indusive,  of  the 
amendment  to  the  motion  for  a  new  trial,  can- 
not be  considered. 


3.  Appeal    and   error   «=» 1 005 (2)— Approved 
verdiet,  supported  liy  evldenca^  not  disturbed. 

The  jury  passed  upon  the  facts,  the  judge 
who  tried  the  case  did  not  see  proper  to  inter- 
fere with  their  finding,  and  this  court  will  not 
disturb  it,  as  there  is  evidence  to  support  it 

Error  from  Superior  Court*  Grady  Ck>anty ; 
John  B.  Wilson,  Jndge. 

Action  by  W.  A.  Walker  against  the  Pel- 
ham  &  Havana  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er^ 
ror.    Affirmed. 

M.  L.  Ledf ord,  of  Cairo,  for  plaintiff  in  er- 
ror. 

S.  P.  Cain,  of  Cairo,  for  defendant  in  er- 
ror. 

BLOODWORTH,  J.    Judgment  afitarmed. 

BROYIiES,  C.  J.,  concnra. 
LUEB,  J.,  disqualified. 


(27  Oa.  App.  448) 

RAY  V.  HUTCHINSON. 


(No.   12254.) 


(Court  of  Appeals  of  Georgia,  Division  No.  2, 

Oct  7, 1921.) 

(8iftlabu9  hy  the  Court) 

1.  ExoeptloB  to  ohame  aad  exclusion  of  oirl- 
dence. 

The  exceptions  to  certain  portions  of  the 
charge  are  without  merit,  no  error  of  law  was 
committed  as  complahied  of  by  the  exclusion  of 
evidence,  and  the  verdict  is  fully  supported  by 
the  evidence. 

(Addiiumol  ByUabui  by  Bditarial  Siaf.) 

2.  New  trial  «=s>4i  (2)— Not  error  to  oxoiado 
•vMeoco  subaeqaentiy  admitted. 

Where  court  excludes  evidence  at  one  point 
of  trial,  which  is  admissible,  this  ia  not  suf- 
ficient cause  for  the  grantinf  of  a  new  trial 


where  the  evidence  excluded  Is  admitted  at 
some  other  point  in  the  case,  and  is  permitted 
to 'go  to  jury  and  be  fuOy  considered  by  it 

3.  Brokers  ^S954— Eatitled  to  reoover  oommls- 
sion  ou  furnisiiioo  purohaaor  ready,  able,  and 
willing  to  bay. 

A  broker  engaged  to  sell  or  exchange  land 
within  a  certain  time  is  entitled  to  a  com- 
mission where  he  procured  a  purchaser  ready, 
willing,  and  able  to  buy,  and  who  offers  to  buy 
within  the  time  limits  of  the  contract 

4.  Contraeta  ^=s>2 1 2(2)— Reasonable  time  for 
performance  implied. 

Where  a  person  enters  into  a  contract  to 
do  an  act,  and  no  time  is  designated  within 
which  the  act  is  to  be  performed,  the  law  will 
imply  and  read  into  the  contract  that  it  should 
b^  performed  within  a  reasonable  time. 

5.  Contracts  ^s923(^Reasonabl8  oompenaatlea 
implied. 

Where  an  express  agreement  is  made  for 
services  and  the  amount  of  payment  la  not 
designated,  the  law  will  imply  a  reasonable 
amount  as  compensation. 

S*  Appeal  and  error  ^s>l033(9)— No  eom- 
plalnt  of  recovery  for  lees  than  proper 
amount 

Defendant  cannot  complain  of  a  Judgment 
requiring  him  to  pay  less  than  he  had*  really 
agreed  to  pay. 

Error  from  City  Court  of  Yaldosta;  J.  G. 
Oranford,  Judge. 

Action  by  J.  A.  Hutchinson  againat  J.  G. 
JElay.  Judgment  for  plaintUT,  and  defendant 
brings  error.    Af&rmed. 

B,  K.  Wllooz  and  Patterson,  Oopeland  & 
Slater,  all  of  Yaldosta,  for  plaintiff  in  er- 
ror. 

Whitaker  &  Dukes,  of  Yaldosta,  for  defend- 
ant in  error. 

HILL,  J.  This  case  involves  the  construc- 
tion of  a  written  contract  made  by  the  own- 
er of  the  real  estate  described  with  a  real 
estate  agent  or  broker.  In  substance  the 
contract  is  as  follows: 

<<I  authorise  you,  as  my  agent,  to  sell  the 
above-described  property,  and  agree  to  pay  you 
a  brokerage  or  $500.00,  for  negotiating,  sell- 
ing or  exchanging  the  •  same  or  any  part  of 
same  at  the  above  price,  or  at  any  other  price 
and  terms  to  which  I  may  hereafter  agree. 
This  authority  is  given  for  one  month  from 
date,  and  if  sold  by  you  or  through  your  instru- 
mentality or  by  any  one  else,  during  this  time, 

I  agree  to  pay  $— brokerage.     I  further 

agree  that  if  the  above  property  is  sold  to  any 
one  with  whom  you  have  been  negotiating,  with- 
in six  months  after  the  expiration  of  this  con* 

tract,  that  I  will  pay  you  $ ^  commissions 

on  sale,  together  with  10  per  cent  as  attor- 
ney's fees  if  collected  by  law." 

The  contract  was  duly  signed  by  the  own- 
er. Suit  was  brought  on  the  contract,  and 
the  i>etition  containg  two  counts.    The  first 
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count  is  based  upon  the  first  two  sentences  of 
the  contract,  and  the  cause  of  action  therein 
laid  was  that  the  broker  (the  plaintiff),  with- 
in one  month  from  the  date  of  the  contract, 
found  a  purchaiser,  namely,  J.  F.  Holmes,  who 
was  readj,  willing,  and  able  to  buy  the  prop- 
erty and  who  offered  to  buy  the  same,  for 
$7,000,  and  upon  terms  to  which  the  owner. 
Hay,  after  the  execution  of  the  contract  and 
during  the  negotiations,  agreed,  to.  The  sec- 
ond count  was  based  upon  the  last  sentence 
of  the  contract,  and  proceeds  upon  the  the- 
ory that  the  property  described  was  actually 
sold  within  six  months  to  the  person  named, 
with  whom  the  broker  had  been  negotiating, 
and  that  by  reason  thereof,  under  the  terms 
of  this  portion  of  the  contract,  no  specific 
amount  being  designated,  but  the  agreement 
to  pay  being  positive  and  definite,  the  owner 
was  bound  to  pay  the  broker  a  reasonable  sum 
for  his  services.  Upon  the  trial  the  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
$250.  The  defendant's  motion  for  a  new 
trial  was  overruled. 

[1, 2]  The  first  ground  of  the  amendment  to 
the  motion  for  a  new  trial  complains  of  the 
e^Kclusion  of  the  testimony  of  the  owner  of 
the  property,  the  maker  of  the  contract,  as  to 
his  construction  of  the  contract,  and  as  to 
what  was  said  and  done  between  the  two 
parties  to  the  contract  when  it  was  made. 
As  to  this  it  is  sufficient  to  say  that,  whether 
erroneous  or  not,  the  alleged  error  was  cured 
by  the  action  of  Qie  court  in  subsequently  per* 
mittlng  the  introduction  of  the  testimony 
then  excluded,  and  in  instructing  the  Jury  as 
to  its  effect.  It  is  well  settled  that  wher^  a 
court  excludes  evidence  at  one  point  in  the 
trial*  which  is  admissible,  this  is  not  sufiS- 
dent  cause  for  the  granting  of  a  new  trial, 
where  the  evidence  excluded  is  admitted  at 
some  other  point  in  the  case,  and  is  permitted 
to  go  to  the  Jury  and  be  fully  considered  by 
it.  This  will  also  dispose  of  the  argument 
that  as  the  court  had  permitted  the  broker 
to  testify  as  to  the  ambiguity  of  the  contract 
and  his  construction  of  it,  it  was  unfair  not 
to  permit  the  defendant  to  do  so  also.  The 
record  shows  that  the  court  permitted  both 
the  parties  to  testify  fully  on  this  subject 

[3]  The  second  ground  of  the  amendment 
to  the  motion  for  a  new  trial  assigns  error  on 
the  following  extract  from  the  charge  of  the 
court: 

*'The  court  charges  you  that  it  would  not  be 
lQCum]i)eQt  upon  the  plaintiff  to  show  the  trade 
was,  .actually  consummated  by  the  passing  of 
title  deeds,  but  it  would  be  incumbent  upon  him 
to  show  that  there  wad  an  agreement  made  be- 
tween the  parties,  the  buyer  and  seller,  and 
an  enforceable  agreement,  one  that  either  par- 
ty could  enforce,  in  order  for  him  to  recover, 
aad  that  agreement,  gentlemen,  most  be  with- 
in the  terms  stipulated  and  the  time  named  by 
the  contract.  The  law  places  upon  him  the 
burden^  before  he  would  be  entitled  to  recover, 
to  furnish  a  buyer  who  is  able,  ready,  and 


willing  to  buy  the  property  In  question;  that 
is  to  say,  that  he  must  furnish  a  buyer  who  is 
able  financially  to  buy  and  who  is  ready  t» 
buy,  on  the  terms  and  stipnlations  named  by 
the  seller  and  who  is  willing  to  buy." 

It  is  said  that  this  charge  is  not  adjusted 
to  the  issues  as  made  by  the  pleading  and 
the  evidence.  We  do  not  concur  in  this  con- 
tention. The  gist  of  the  suit  in  this  count 
is,  not  that  thd  sale  was  actually  consummat- 
ed witliin  one  month  ttom  the  date  of  the 
contract,  but  that  within  this  time  the  broker 
had  found  a  purchaser  who  was  ready,  will- 
ing, and  able  to  buy,  and  who  actually  offered 
to  buy,  upon  the  terms  designated  by  the  sel- 
ler. It  is  not  a  proper  or  fair  construction  of 
the  petition  that  a  sale  had  been  actually  con- 
summated by  the  broker,  nor  was  the  broker 
required  to  show  this.  By  this  part  of  the 
charge  the  court  imposed  upon  the  broker  a 
heavier  burden  than  he  was  required  to  car- 
ry under  the  pleadings  and  evidence;  in 
other  words,  to  show  that  he  had  actually 
made  a  sala  He  was  entitled  to  recover  by 
showing  a  purchaser  ready,  willing,  and  able 
to  buy  within  the  time  limits  of  the  contract. 
If  any  error  was  committed  in  this  part  of 
the  charge^  it  was  therefore  an  error  commit- 
ted against  the  plaintiff,  and  not  the  defend- 
ant, for  it  is  well  established  that  a  broker's 
conunissions  are  earned  when,  daring  the 
agency,  he  finds  a  purchaser  ready,  willing^ 
and  able  to  buy,  and  who  actually  offers  to 
buy,  on  the  terms  stipulated  by  the  owner. 
Park's  Code,  |  3587.  The  failure  to  actually 
consummate  the  sale  under  the  evidence,  in 
view  of  the  conduct  of  the  owner,  was  not  due 
to  the  fault  of  either  the  broker  or  the  pro- 
posed purchaser.  Nevertheless,  if  the  bro- 
ker produced  a  puchaser  ready,  willing,  and 
able  to  buy  the  property  on  the  terms  pro- 
posed, and  who  actually  offered  to  buy,  he 
would  be  entitled  to  recover  the  commissions. 
Humphries  &  Jackson  v.  Smith,  6  Ga.  App. 
840,  63  S.  E.  248;  Kesler  ▼.  Stulta,  IK  6a. 
App,  736,  84  S.  E.  ^1. 

[4-8]  The  third  grotmd  of  the  amendment 
to  the  motion  complains  of  the  charge  of  die 
court  touching  the  liability  of  the  defendant 
under  the  last  sentence  p£  the  contract.  Tliia 
part  of  the  contract  fixes  no  time  in  which  it 
was  to  l>e  performed,  and  leaves  blank  the 
amount  of  commissions  that  would  be  paid 
in  the  event  of  its  performance.  Where  a 
person  enters  into  a  contract  to  do  an  act,  and 
no  time  is  designated  wltliin  which  the  act  is- 
to  be  performed,  the  law  will  imply  and  read 
into  the  contract  that  it  should  be  performed 
within  a  reasonable  time,  and  where  an  ex- 
press agreement  is  made  to  pay  for  servloes.. 
and  the  amount  of  payment  is  not  designated,, 
the  law  will  imply  a  reasonable  amount  as 
compensation.  13  C.  J.  585.  The  last  por- 
tion of  the  contract  is  specific  and  definito,  ex- 
cept as  ,to  the  time  of  the  performance  and 
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the  amount  of  compensation.  Bnt  no  other 
reasonable  construction  can  be  placed  upon 
the  contract  than  that,  if  within  a  reasonable 
time  the  broker  performed  the  services,  he 
was  entitled  to  reasonable  compensation  for 
his  work.  But  the  Jury  under  the  evidence 
may  well  have  based  their  verdict  upon  that 
part  of  the  contract  which  is  to  the  effect 
that,  if  a  sale  is  made  within  six  months,  and 
the  broker  has  rendered  services  according  to 
the  contract  within  that  time,  and  has  pro^ 
duced  a  purchaser  ready,  willing,  and  able  to 
buy,  he  is  entitled  to  be  paid  reasonable  com- 
pensation. The  jury,  after  finding  that  the 
services  had  been  rendered  as  claimed  (as 
they  must  have  done  in  view  of  their  verdict), 
fixed  this  compensation  at  $250.  Certainly  the 
broker  was  entitled  to  $500  as  definitely  fixed 
by  the  contract,  or  he  was  entitled  to  reason- 
able compensation  as  determined  by  the  evi- 
dence as  to  the  value  of  the  services,  and  the 
defendant  has  no  right  to  complain  that  he 
was  required  to  pay  less  than  he  had  really 
agreed  to  pay.  The  objections  made  to  the 
excerpts  from  the  charge  were  not  well  tak- 
en. The  charge  was  fully  adjusted  to  the 
evidence,  and  there  was  evidence  to  support 
the  verdict 
Judgment  afilnaed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cnr. 


(27  Ga.  App.  402) 

CITIZENS'    BANKING   CO.   v.  SOUTHERN 

FERTILIZER  &  CHEMICAL  CO. 

(No.  12221.) 

(Gonrt  of  Appeals  of  Georgia,  Division  No.  2. 

Oct.  6.  1921.) 


(8yXlahu9  hy  ihe  Court.) 


Banks  and  baking  ^=»I7I(3)— Bank  turning 
over  notes  without  payment  to  solvent  mak- 
ers liable  to  payee. 

The  petition  in  this  case*  consists  of  two 
eonnts,  a  demurrer  to  each  of  which  was  over- 
mled.  The  brief  of  counsel  for  the  plaintiff  in 
error  discusses  the  ruling  on  the  demurrer 
as  to  the  first  count  only.  So  the  sole  question 
for  us  to  determine  is  whether  or  not  the 
demurrer  as  to  that  count  is  good.  That  count 
gives  a  description  of  the  notes  sued  for  and 
states  the  balance  due  thereon  and  alleges 
that  the  notes  were  delivered  by  plaintiff  to  the 
defendant,  the  Citizens*  Bankibg  Company, 
which  was  to  collect  them  and  remit  the  net 
proceeds  to  the  plaintiff,  that  the  makers  of  the 
notes  were  solvent,  and  that  the  bank  negligent- 
ly and  fraudulently  converted  the  notes  by  de- 
livering the  same  to  the  makers  thereof  with- 
out collecting  the  balance  due  thereon.  The 
petition  sets  out  a  cause  of  action,  and  is 
sufficient  to  withstand  a  general  demurrer,  and 
a  special  demurrer  on  the  ground  that  "it  ap- 
pears affirmatively  from   the  petition  in  said 


case  that  the  makers  of  said  notes  are  solvent, 
and  that  the  defendant  in  this  case  did  not 
collect  the  money  covered  by  notes  which  were 
delivered  to  maker  by  mistake  or  oversight," 
and  that  "plaintiff  seems  to  have  selected  de- 
fendant against  whom  to  bring  suit,  rather  than 
institute  proceedings  against  one  of  its  cus- 
tomers." In  Hdbbs  v.  Chicago  Packing  Co.,  9S 
Ga.  680  (1),  25  8.  B.  586,  58  Am.  Bt.  Bep.  320, 
it  was  held:  "A  wrong  ddivery  of  goods,  either 
negligentiy  or  wilfully  made,  by  one  who  had 
been  intrusted  with  the  custody  of  them,  is  in 
law  a  conversion  by  the  latter."  See  Savannah^ 
etc.,  Ry.  Co.  v.  Sloat,  93  Ga.  803,  20  S.  E.  219; 
38  Cyc.  2011  (d) ;  Lowremore  v.  Berry,  19  Ala. 
130,  64  Am.  Dec.  188;  Hicks  v.  I4yle,  4& 
Mich.  446,  9  N.  W.  529. 

Error  from  City  Court  of  Eastman;  O.  J. 
Franklin,  Judge. 

Action  by  the  Southern  Fertilizer  &  Chem- 
ical Company  against  the  Citizens'  Banking 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  H.  Roberts  and  W.  M.  Clements,  both  of 
Eastman,  for  plaintiff  in  error. 

J.  H.  Milner,  of  Eastman,  for  defendant 
in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 
BROYLES,  O.  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  408> 
MANNING  V.  DUKES.     (No.    12353.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1» 

Oct  6,  1921.) 

(ByUahus  by  the  Court.) 

Appeal  and  error  ^=»  1 005  (2)— Approved  ver» 
diet,  supported  by  evidenoe,  not  disturbed. 

No  error  of  law  is  complained  of,  "A  ver* 
diet  supported  by  any  evidence,  however  slight, 
and  approved  by  the  trial  judge,  cannot  be  in- 
terfered with  by  this  court.  The  evidence  is 
sufficient  in  this  case."  McCain  v.  State,  23 
6a.  App.  320  (2),  98  S.  B.  191. 

Error  from  City  Oonrt  of  Soperton ;  W.  J. 
Wallace,  Judge.    . 

Action  between  V.  C.  Manning  and  Clar- 
ence Dtikes.  From  an  adverse  judgment,  the 
former  brings  error.    Affirmed. 

li.  C.  Underwood,  of  Mt  Vernon,  A.  C. 
Saffold,  of  VidaUa,  and  WiU  StalUngs,  of 
Soperton,  for  plaintiff  in  error. 

N.  Lk  Gillls,  Jr.,  of  Soperton,  for  defend- 
ant  in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKB,  J.,  concur. 
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(27  Ga.  App.  406) 

MINES,  Director  General,  v.  SMITH. 
(No.  12335.) 

(Court  of  Appeals  of  Geori^,  Division  No.  1. 

Oct  6, 1921.) 

(8yllaJ)us  by  the  Cduri,) 

1.  Appeal  and  error  ^=s>302( I)— Grounds  of 
motion  for  new  trial  ehouid  be  definite. 

Of  the  special  grounds  of  the  motion  for 
new  trial  approved  by  the  trial  judge  none  is 
definite  enough  to  present  anything  for  adjudi- 
cation by  this  court. 

2.  Appeal  and  error  ^=s>  1 005  (2) ^Approved 
vertfiot,  supported  by  svldenoe  not  dis- 
turbed. 

'^No  error  of  law  is  pointed  out,  the  ver- 
dict has  the  approval  of  the  trial  judge,  there 
is  some  evidence  authorizing  the  verdict,  and, 
under  repeated  and  uniform  rulings  of  this 
court  and  of  the  Supreme  Court,  a  reviewing 
court  is  powerless  to  interfere.  Bradham  v. 
State,  21  6a.  App.  510,  94  S.  B.  618,  and  cases 
cited.*'  Perdue  &  Pace  v.  Hurst,  24  Ga.  App. 
239  (2),  100  S.  E.  647. 

Error  from  Snperio*  Court,  Bryan  County; 
W.  W.  Sheppard,  Judge. 

Action  by  W.  K.  Smith  against  W.  D. 
Hines,  Director  General  of  Bailroads.  From 
a  judgment  for  plaintiff,  defendant  brings 
error.    Affirmed. 

J.  P.  Dukes,  of  Pembroke,  for  plaintiiT  in 
error. 

J.  Hartridge  Smith,  of  Savannah*  for  de- 
fendant in  error. 

BLOODWOBTH,  J.    Judgment  affirmed. 
BBOYI/ES,  a  J.,  and  LUKE),  J^  concur. 


(27  Gki.  App.  406) 

MACKLE  CONST.  CO.  v.  HART  &  GROUSE 
CO.    (No.  12233.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  1. 

Oct.  6.  1921.) 

(Byllahus  hy  ike  Court,) 

I.  Appeal  and  error  Q=s»327(3)— One  defendant 
may  move  for  new  trial  and  bring  exoeptlona, 
without  making  ether  defendants  party. 

Where,  in  a  suit  against  two  or  more  de- 
fendants, the  verdict  and  judgment  are  ad- 
verse to  the  defendants,  and  one  of  them  makes 
a  motion  for  a  new  trial,  which  is  overruled, 
the  movant  can  except  to  the  judgment  over- 
ruling his  motion,  and  bring  the  case  to  the 
Supreme  Court,  without  making  any  of  the 
other  defendants  a  party   to  the  bill   of  ex- 


ceptions, and  a  failure  to  do  so  will  not  work 
a  dismissal  of  the  writ  of  error. 

2.  Rulings  on  exceptions  not  erroneous. 

The  court  did  not  err  in  any  of  ita  rolins* 
on  the  pleadings  as  complained  of  in  the  ex- 
ceptions pendente   lite. 

3.  No   reversible  error. 

None  of  the  grounds  of  the  motion  for  a 
new  trial  point  out  any  error  which  would  re- 
quire a  reversal  of  the  judgment  of  the  court 
below. 

Error  from  Superior  Court,  Fulton  Ooun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  the  Hart  &  Crouae  Company 
against  the  Mackle  Cionstruction  Company 
and  others.  Judgment  for  plaintiff,  and  the 
named  defendant  brings  error.    Affirmed. 

Norman  I.  Miller,  of  Atlanta,  for  plaintiff 
in  error. 

Geo.  B.  Bush,  of  Atlanta,  for  defendant  tn 
error. 

BLOODWOBTH,  J.  [1]  Only  the  ruling 
stated  in  the  first  headnote  need  be  discuas- 
ed.  Hart  &  Crouse  Company  sued  Blackle 
(Construction  Company,  Wynne  Plumbing 
Company,  and  W.  H.  Wynne.  Mackle  Con- 
struction Company  alone  defoided.  There 
was  a  verdict  and  judgment  against  all 
the  parties.  Mackle  Construction  Company, 
without  joining  the  other  defendants,  made 
a  motion  for  a  new  trial,  which  was  overrul- 
ed, and  it  brought  the  case  to  this  court  for 
review.  The  defendant  in  error  filed  a  mo- 
tion to  dismiss  the  writ  of  error —  *^for  the 
reason  that  two  parties  defendant  in  the 
lower  court,  who  are  interested  tn  the  final 
determination  of  this  cause,  are  not  made 
parties  in  this  court,  and  were  not  served 
with  the  bill  of  exceptions  her^n.'* 

In  Turner  v.  Newell,  129  Ga.  89  a)f  68  S. 
E.  657,  citing  Buffln  v.  Paris,  75  Ga.  053,  and 
Jordan  v.  Gaulden,  78  Ga.  191,  it  was  held: 

"Where,  in  a  suit  against  two  codefendants. 
the  verdict  and  judgment  are  adverse  to  the 
defendants,  and  one  of  them  makes  a  motion  for 
a  new  trial,  which  is  overruled,  the  movant 
can  except  to  the  judgment  overruling  his 
motion,  and  bring  the  case  to  the  Supreme 
Court,  without  making  the  other  defendant  a 
party  to  the  bill  of  exceptions;  and  a  faHare  fo 
do  so  will  not  work  a  dismissal  of  the  writ  of 


tt 


error. 

Under  this  ruling,  the  motion  to  dismiss 
the  writ  of  error  is  without  merit,  and  is 
overruled. 

Judgment  affirmed. 

BBOYLE^S,  C.  J.,  and  LUKB,  J.,  concur. 
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(97  Oa.  App.  891) 

FIRST  NAT.  BANK  OF  BAINBRIDGE  v.  Mo- 
CASKILL«tal.    (No.  12205.) 

(Court  of  Appeals  of  Georgia,  Divinon  No.  2. 

Oct  e,  1921.) 

(SvUalus  hy  the  Court.) 

Execution  ^s>98— Method  of  preventing  oor- 
manoy. 
Under  the  law  existmg  at  the  time  the 
judgment  in  this  case  was  obtained,  dormancy 
of  an  execution  could  be  prevented  either  by 
a  proper  entry  thereon  every  seven  years  by  an 
officer  authorized  to  execute  and  return  the 
same  and  the  recording  of  the  said  entry  on 
the  execution  docket  of  the  court  in  which  the 
judgment  was  obtained,  with  the  date  of  re- 
cording entered  by  the  clerk  (Civ.  Code  191ft 
§§  4355-4357),  or  by  a  bona  fide  public  effort 
on  the  part  of  the  plaintiff  in  fi.  fa.  to  enforce 
his  execution  in  the  courts  at  such  times  and 
periods  that  seven  years  would  not  elapse  be- 
tween such  attempts,  or  between  such  an  at- 
tempt and  a  proper  entry. 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Action  by  the  First  National  Bank  of  Bain- 
bridge against  A.  L.  McCaskill,  executor,  and 
others.  From  Judgment  of  nonsuit,  plaintiff 
brings  error.    Reversed. 

On  September  14,  1907,  the  plaintiff  in  er- 
ror obtained  Judgment  against  Sam  and  Will 
Donalson  as  principals  and  W.  E.  Griffin  as 
indorser.  Execution  was  issued  and  was  en- 
tered on  the  general  execution  docket  on 
September  17,  1907.  On  September  8,  1912, 
this  execution  was  levied,  and  on  September 
8,  1912,  a  claim  to  the  property  levied  upon 
was  filed  and  a  forthcoming  bond  given,  with 
J.  C.  McCaskill  as  principal  and  M.  E.  Nuss- 
baum  as  security.  The  claim  case  was  tried 
September  29,  1914,  and  a  verdict  rendered 
finding  the  property  subject  The  property 
was  advertised  for  sale  in  June,  1916,  and  a 
portion  of  the  property  was  produced  at  the 
sale.  J.  C.  McCaskill  died,  and  A  L.  Mc- 
Caskill qualified  as  his  executor.  On  Feb- 
ruary 24,  1920,  suit  was  filed  on  the  forth- 
coming bond.  Pleas  were  filed  by  both  A 
Li.  McCaskill,  as  executor,  and  M.  E.  Nuss- 
baum.  On  the  trial  the  court  ruled  oiut  all 
the  evidence  offered  by  the  plaintiff  and 
granted  a  nonsuit,  and  the  plaintiff  excepted. 

Jno.  R.  Wilson,  of  Bainbridge,  for  plain- 
ilff  in  error. 

W.  v.  Custer  and  T.  S.  Hawes,  both  of 
Bainbridge,  for  defendants  in  error. 

BLOODWORTH,  J.  (after  stating  the  facts 
as  above).  The  bill  of  exceptions  recites 
that  the  plaintiff  tendered  in  evidence  the 
fi.  fa.  of  the  First  National  Bank  of  Bain- 
bridge against  Sam  and  Will  Donalson,  prin- 
cipals, and  W.  E.  Griffin,  indorser,  dated  and 


entered  on  the  general  execution  doclket  Sep- 
tember 17, 1907,  vfith  the  entry  of  levy  there- 
on, dated  September  8, 1912,  together  with  all 
other  entries  on  the  fi.  fa.  The  defendants 
objected  to  this  evidence  "on  the  ground  that 
the  fi.  fa.  was  dormant  on  the  date  that  the 
property  was  advertised  for  sale,  to  wit,  the 
first  Tuesday  in  June,  1915,  and  said  fi.  fa. 
was  dead  before  this  suit  was  filed/*  The 
court  sustained  these  objections  and  exclud- 
ed the  fi.  fa.  and  entries  thereon  from  the 
consideration  of  the  Jury.  This  court  is 
therefore  to  determine  whether  or  not  the 
Judgment  was  dormant  in  June,  1915.  Were 
this  case  of  first  impression  we  would  say 
that  this  question  is  settled  by  the  plain  and 
unambiguous  words  of  the  statute.  However, 
under  a  number  of  rulings  of  the  Supreme 
Court,  which  have  been  followed  by  this 
court,  there  are  two  ways  by  which  a  Judg- 
ment, rendered  when  this  one  was,  could  be 
prevented  from  becoming  dormant:  First, 
by  proper  entry  thereon  every  seven  years 
by  an  officer  authorized  to  execute  and 
return  the  same  and  the  recording  of  the 
said  entry  on  the  execution  docket  of  the 
court  in  which  the  judgment  was  obtained, 
with  the  date  of  recording  entered  by  the 
clerk,  as  provided  by  sections  4355,  4357,  of 
the  C»vil  Code  of  1910;  or  "by  a  bona  fide 
public  effort  on  the  part  of  the  plaintiff  in 
fi.  fa.  to  enforce  his  execution  in  the  courts 
of  the  country,  at  such  times  and  periods 
that  seven  years  would  not  elapse  between 
such  attempts,  or  between  such  an  attempt 
and  a  proper  entry."  HoUis  v.  Lamb,  114 
Ga.  746,  746,  40  S.  B.  751,  754. 

The  first  of  these  methods  is  based  ui>on 
Che  express  language  of  the  statute;  the  sec- 
ond grows  out  of  an  equitable  construction 
thereof.  This  equitable  construction  of  the 
dormancy  statute  has  been  adhered  to  by 
the  Supreme  Court  from  the  case  of  Wiley  v. 
Kelsey,  3  Ga.  274,  to  the  last  pronouncement 
of  that  court  upon  the  subject  By  keeping 
in  view  these  different  methods,  some  of  the 
apparent  confiicts  in  the  decisions  of  the  Su- 
preme Court  can  be  reconciled.  In  the  WI- 
ley-Kelsey  Case,  supra,  the  Supreme  Court 
held: 

"If  an  execution  is  not  barred  under  the 
dormant  judgment  act,  at  the  time  it  comes  in- 
to court  to  claim  money,  the  statute  cannot  sub- 
sequently attach,  pending  the  litigation  re- 
specting the  distribution  of  the  fund." 

In  Hart  v.  Evans,  80  Oa.  330,  5  S.  E.  99, 
Mr.  Chief  Justice  Bleckley  said: 

"Creditors  are  never  barred  by  lapse  of  time 
whilst  the  law  itself  hinders  them  from  pro- 
ceeding." 

And  see  Cox  v.  Montford,  66  Ga.  62  (2). 
In  Fulcher  v.  Mandell,  83  Ga.  715  (1),  10  S. 
E.  582,  it  was  held: 


^=9For  other  cases  see  same  toptc  and  KET-NUMBER  in  all  Key-Numbered  Digesti  and  Indexes 


820 


108  SOUTHEASTERN  REPORTEB 


(Ga. 


«ii 


'When  Judgment  was  obtained  and  the  ezeca- 
tion  issuing  therefrom  was  levied  upon  land, 
and  a  daim  was  interposed,  the  prosecution  of 
this  daim  in  the  courts  for  over  six  years  was 
such  a  public  act  on  the  part  of  the  plaintiff 
in  judgment  as  to  prevent  the  statute  of  limi- 
tations from  running  pending  the  litigation,  as 
to  all  the  property  of  the  defendant.' 


tf 


See,  also,  Rogers  y.  Smith,  98  Ga.  789(2), 
and  cases  cited  on  page  790,  25  S.  E.  753,- 
where  Mr.  Chief  Justice  Simmons  said; 

'*The  statute  Is  satisfied  where  there  Is  any 
proceeding  by  the  plaintiff  entered  of  record 
which  notifies  the  world  that  he  claims  his 
judgment  is  subsisting.*' 

In  Long  T.  Wight,  82  Ga.  481,  the  Supreme 
Court  (page  434)  9  S.  B.  685,  said  : 

"The  rule  seems  to  be,  according  to  the  de- 
cisions rendered  by  this  court,  that  any  bona 
fide  action  of  the  plaintiff  which  shows  that  he 
intends  to  keep  the  judgment  alive  will  prevent 
its  dormancy.  Smith  t.  Rust,  79  Ga.  519; 
Oholston  V.  O'Kelley,  81  Ga.  19.  As  far  as  ap- 
pears from  this  record,  the  levy  was  a  bona 
fide  attempt  on  the  part  of  the  plaintiff  in  fi.  fa. 
to  collect  the  amount  of  the  execution.  It 
shows  action  on  his  part  to  collect  his  judg- 
ment, and  this,  as  we  have  seen  by  the  above 
citations,  is  suffident  to  prevent  dormancy  of 
the  judgment*' 

In  Basterlin  y.  New  Home  Sewing  Ma- 
<!hlne  Co.,  115  Ga.  305,  41  S.  E.  595,  Mr.  Jus- 
tice Ldttle,  in  concluding  his  opinion,  said: 

''It  dearly  appears  that  the  executions  were 
issued  upon  the  judgments  within  seven  years 
from  their  date,  and  that  these  executions  were 
placed  upon  the  dodcet  within  seven  years,  and 
that  less  than  seven  years  elapsed  between 
the  time  they  were  so  entered  and  the  date 
they  were  placed  in  the  hands  of  the  officer 
to  daim  the  money  arising  from  the  sale  of  the 
property  of  the  defendant  in  execution.  This 
being  true,  they  were  not  dormant,  and  the 
trial  judge  erred  in  ruling  that  these  fi.  fas. 
could  not  partidpate  in  the  distribution  of  the 
fund." 

See,  also.  Nelson  y.  Gill,  56  Ga.  536;  Stan- 
ford V.  Connery,  84  Ga.  731  (1) ,  11  S.  B.  507 ; 
And  cases  cited  in  Gholston  v.  O'Kelley,  81 
Ga.  19,  7  S.  E.  107.  The  first  headnote  in 
Hollis  V.  Lamb,  supra,  Is  as  follows: 

''Active  and  bona  fide  efforts  on  the  part  of 
a  plaintiff  in  fi,  fa.  to  enforce  his  execution  by 
any  appropriate  legal  proceedings  are,  if  duly 
taken,  suffident  to  prevent  the  dormancy  of  the 
judgment  on  which  it  issued;  and  in  order  to 
have  this  effect  it  is  not  necessary  that  any 
entry  relating  to  snch  efforts,  other  than  those 
otherwise  required  or  authorized  to  be  made 
on  the  execution,  shall  be  entered  either  on  the 
execution  itself  or  the  execution  docket  of  the 
court  in  which  the  judgment  was  rendered." 

In  discussing  that  case  Mr.  Justice  Little 
reviewed  the  statutes  on  the  subject  of  dor- 
mancy of  judgments  and  a  number  of  the  de- 
cisions of  the  Supreme  Court,  and  concluded 
his  opinion  as  follows: 


"This  brings  us  to  a  consideration  of  the  act 
of  1885  (Acts  1884-85,  p.  95),  on  which  section 
3761  of  our  CivU  Code  [CivU  Code  of  1910,  f 
4355]  is  based.  That  act  made  practically  but 
one  change  in  the  law  as  it  then  stood  in  rela- 
tion to  the  dormancy  of  judgments,  an<l  that 
was  that  the  entries  made  on  an  execution  by 
the  officer  which  were  suffident  to  prevent  its 
dormancy  should  be  entered  upon  the  execution 
docket  of  the  court  from  which  it  issued;  and 
it  is  now  declared,  in  that  section  of  the  Code, 
that  when  seven  years  have  elapsed  from  the 
time  of  the  record  upon  the  execution  docket  of 
the  last  entry  upon  the  execution,  made  by  an 
officer  authorized  to  execute  and  retain  the 
same,  the  judgment  shall  be  dormant.  If  the 
provisions  of  the  previous  law  which  required 
proper  entries  to  be  made  upon  the  execution 
every  seven  years  in  order  to  prevent  dormancy 
did  not,  under  the  construction  of  that  statute 
by  our  court,  render  such  judgment  donnant  in 
the  absence  of  such  entries  when  the  plaintiff 
in  fi.  fa.  was  making  public  attempts  to  enforce 
his  execution  within  the  limitation,  it  would 
be  inconsistent  to  now  rule  that  the  mere  addi- 
tion of  a  requirement  that  such  entries  should 
be  placed  upon  the  execution  docket  has  abro- 
gated the  rule  of  equitable  construction  which 
has  invariably  been  given  to  statutes  in  rela- 
tion to  the  dormancy  of  judgments.  In  har- 
mony with  the  spirit  of  the  rulings  heretofore 
made,  and  under  the  unbroken  precedent  giv- 
ing to  these  statutes  an  equitable  construction, 
it  must  be  again  ruled  that  the  dormancy  of 
a  judgment  is  prevented  either  by  proper  en- 
tries every  seven  years,  duly  recorded  on  the 
execution  docket,  or  by  a  bona  fide  public  ef- 
fort on  the  part  of  the  plaintiff  in  ft.  fa.  to  en- 
force his  execution  in  the  courts  of  the  coun- 
try, at  such  times  and  periods  that  seven  years 
wUl  not  elapse  between  such  attempts,  or  be- 
tween such  an  attempt  and  a  proper  entry;  and 
that  a  true  construction  of  section  3761  of  the 
Code  [avn  Code  of  1910,  |  4355]  is  that 
either  proper  entries  on  the  execution  duly  en- 
tered on  the  execution  docket,  or  bona  fide  at- 
tempts to  enforce  the  same  against  the  prop- 
erty of  the  defendant  within  the  stated  period, 
wiU  be  suffident  to  prevent  dormancy.'* 

See,  also,  the  opinion  of  Chief  Jud^e  Hni 
In  Smith  Y.  Zachry,  1  Ga.  App.  344,i  and  oi^n- 
ion  of  Justice  Beck  in  Craven  v.  Martin,  140 
Qa.  652,  79  S.  B.  568. 

Section  4355  of  the  avil  Code  of  1910. 
which  is  construed  above,  is  the  law  under 
which  this  case  must  be  dedded.  Under  the 
express  terms  of  this  statute  the  judgment 
which  was  rendered  September  14,  1907. 
would  become  dormant  within  seven  years 
from  that  date  unless  the  Judgment  was  en- 
tered upon  the  execution  docket  of  the  court 
in  which  it  was  rendered,  but  not  having 
been  so  entered,  and  no  other  entry  on  the 
execution  dodcet  having  been  made,  under 
the  foregoing  ruling  was  the  dormant  pre- 
vented by  ''any  bona  fide  action  of  the  plain- 
tiff which  shows  that  he  intends  to  keep  the 
judgment  alive**?  On  September  8, 1912,  the 
execution  was  levied  and  a  daim  filed.  ThU 
claim  was  tried  September  29,1912,  the* 
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cution  ordered  to  proceed,  and  tbe  property 
advertised  for  sale  in  June,  1915..  The  Su- 
preme Court  has  held,  as  shown  by  its  opin- 
ions hereinbefore  cited,  that  a  levy  "was  a 
bona  fide  attempt  on  the  part  of  the  plaintiff 
In  fl.  fa.  to  collect  the  execution**;  that  the 
prosecution  of  the  claim  '*was  such  a  public 
act  on  the  part  of  the  plaintiff  in  judgment  as 
to  prevent  the  statute  of  limitation  from  run- 
ning pending  the  litigation";  and  that  "it 
would  be  inconsistent  to  now  rule  that  the 
mere  addition  of  a  requirement  that  such 
entries  [on  executions]  should  be  placed  up- 
on the  execution  docket  has  abrogated  the 
rule  of  equitable  construction  which  has  in- 
variably been  given  to  statutes  in  relation  to 
the  dormancy  of  judgments";  that  "creditors 
are  never  barred  by  the  lapse  of  time  while 
the  law  itself  prevents  them  from  proceed- 
ing"; and  that  it  is  only  necessary  to  show 
effort  to  collect  the  execution  and  that  such 
efforts  were  made  "at  such  times  and  periods 
that  seven  years  will  not  elapse  between  such 
attempts."  Applying,  to  the  judgment  in 
this  case,  the  "equitable  construction"  rule 
laid  down  by  the  Supreme  Court,  it  appear- 
ing that  seven  years  did  not  elapse  between 
efforts  to  collect  the  execution,  the  judgment 
was  not  dormant  "at  the  time  the  property 
was  advertised  for  sale,"  and  the  trial  judge 
erred  in  treating  It  as  dormant. 

All  the  other  rulings  complained  of  In  the 
bin  of  exceptions  were  based  upon  a  mistak- 
en Idea  of  the  court  that  the  execution  was 
dormant,  and,  as  the  case  is  to  be  tried 
again,  it  is  unnecessary  to  consider  the  other 
allegations  of  error;  all  of  them  being  con- 
trolled by  this  ruling. 

The  Supreme  Court  having  so  long  adhered 
to  the  rule  of  equitable  construction  laid 
down  in  Hollis  v.  Lamb,  supra,  we  will  not 
comply  with  the  request  of  counsel  for  plain- 
tiff in  error  and  certify  this  case  to  th»  Su- 
preme Court  and  ask  that  that  case  and  "all 
other  cases  following  it  be  reviewed  and 
overruled." 

Judgment  reversed. 

BBOYLES,  O.  J.,  and  LUKB,  J.,  conenr. 


(27  Qa.  Ai>p.  442) 

BANK  OF  LA   GRANGE  v.   RUTLAND. 

(No.  12154.) 

<Coiirt  of  Appeals  of  Georgia,  Divisi«i  No.  2. 

Oct  7,  1921.) 

(8yUdbu9  hy  the  Court.) 

I.  Frauflnlent  conv^ances  ^s»47  —  ''Qoods, 
wares,  and  merchaiullse"  not  taken  In  restrict- 
ed sense  in  Balk  Sales  Aot. 

The  words,  "goods,   wares,  and  merchan- 


such  a  restricted  sense  as  to  ezdude  the  usual 
and  customary  fixtures  or  accessories  used  in 
connectioD  with  the  business  to  which  they  are 
appropriate,  whenever  their  transfer  is  includ- 
ed in  an  absolute  sale  in  bulk,  out  of  the  usual 
course  of  the  business  or  trade,  of  the  entire, 
or  substantially  the  entire,  stock.  Par  ham  v. 
Potts-Thompson  Co.,  127  Ga.  303  (7),  56  S.  B. 
460;  Oooney  v.  Sweat,  133  Ga.  611,  513,  66 
S.  B.  257,  25  L.  IL  A.  (N.  S.)  758;  Va.-Oaro- 
lina  Chemical  Co.  v.  Boochelle,  12  Ga.  App. 
661  (1),  662,  78  S.  B.  51. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Goods.] 

2.  Fraudulent  oonveyanoes  ^=>47— Bulk  Sales 
Aot  strlotly  construed. 

The  Bulk  Sales  Act,  being  in  derogation  of 
the  common  law,  must  be  strictly  construed, 
and  a  bill  of  sale  made  to  secure  a  debt  is  not 
such  a  transfer  as  comes  within  the  purview  ot 
the  act.  Wright  v.  Cline,  107  S.  B.  593;  Avery 
V.  Carter,  18  Ga.  App.  527,  89  S.  B.  1051. 
However,  the  provisions  of  the  law  apply  to  a 
sale  of  a  stock  of  goods  in  bulk  l^  a  debtor  to  a 
creditor,  in  total  or  partial  extinguishment  of 
his  debt  secured  by  a  bill  of  sale,  and  such  a 
sale  made  in  disregard  of  this  act  is  fraudulent 
and  void  as  against  other  creditors  of  the  com- 
mon debtor.  Sampson  v.  Brandon  Grocery  Co., 
127  Ga.  454,  56  S.  B.  488,  9  Ann.  Cas.  331. 

3.  Exeoution  «=s>37— Judgment  oredltor  most 
redeem  property  conveyed  as  security. 

In  order  for  a  creditor  to  levy  an  execution 
upon  property  covered  by  a  valid  bill  of  sale 
made  to  secure  a  debt,  the  creditors  must  first 
redeem  the  property  by  paying  off  in  full  the 
security  debt,  and  a  levy  made  without  a  com- 
pliance with  such  conditi<m  precedent  is  void. 
Civ.  Code  1910,  §§  6038,  3306;  Smith  v.  Fourth 
Nat.  Bank,  145  Ga.  741  (2),  748,  89  S.  B.  762; 
Shumate  v.  McLendon,  120  Ga.  396  (4,  5,  6),  48 
S.  B.  10;  Virginia-Carolina  Chemical  Co.  v. 
Williams,  146  Ga.  482,  91  S.  B.  543. 

4.  Attaehment  ^S9»53— Judgment  oreditor  mnst 
disoharge  amount  dao  on  valid  seenrlty  bill  of 
sale. 

Thus,  where  the  owner  of  a  stock  of  goods, 
without  complying  with  the  provisions  of  the 
Bulk  Sales  Act,  has  sought  to  make  an  abso- 
lute transfer  of  the  goods  to  the  holder  of  a 
security  bill  of  sale  and  for  a  consideration 
consisting  in  part  of  the  extinguishment  of  the 
security  bill  of  sale,  but  where  the  security  bill 
of  sale  remains  uncanceled  of  record,  another 
creditor  of  the  seller  is  not  permitted  to  levy 
upon  the  goods  in  the  hands  of  the  transferee, 
without  first  discharging  the  amount  due  on 
the  valid  security  bill  of  sale.  Whatever  might 
be  the  rights  of  the  parties  to  the  attempted 
transfer  in  treating  it  as  binding  between  them- 
selves (see  McDowell  v.  McMurria,  107  Ga. 
812,  816,  33  S.  B.  709,  73  Am.  St.  Rep.  155, 
and  note  to  the  case  of  Bscalle  v.  Mark,  5  A. 
L.  R.  1517),  an  attachment  creditor,  as  the 
moving  party,  having  treated  the  sale  as  void 
as  to  himself,  cannot  at  the  same  time  be  beard 
to  insist  upon  its  validity  as  between  the  par- 
ties thereto.    Under  the  statute,  the  rights  of 


dise."  as  used  in  the  Bulk  Sales  Act  (Civ.  Code 

1910,  f  3226  et  seq.),  are  not  to  be  taken  in  1  such  a  creditor  are  to  be  taken  precisely  as 
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If  the  attempted  traziBfer  had  not  been  made. 
By  virtue  of  the  act  he  is  simply  restored  to 
what  rights  he  woold  otherwise  have  lost.  It 
is  not  intended  to  improve  his  condition  by  giv- 
ing him  superior  rights.  Such  an  attempted 
sale  is  merely  a  legal  fraud  (Jaqnes  &  Tinsley 
Co.  V.  Carstarphen  CJo.,  131  Ga.  1,  16,  62  S. 
E.  82),  and  it  is  not  the  purpose  of  the  statute 
to  impose  punitive  forfeitures  of  pre-existing 
valid  liens  in  favor  of  other  creditors  (see 
Flash  V.  Wilkerson  [0.  C]  20  Fed.  257). 

Error  from  Superior  Court,  Troup  County ; 
J.  R.  Terrell,  Judge. 

J.  T.  Rutland  sued  out  an  attachment 
alleging  fraudulent  sale  to  the  Bank  of  La 
Orange.  The  latter  filed  a  claim.  From 
judgment  for  plaintiff  for  part  of  the  amount 
sued  for,  the  claimant  brings  error.  Re- 
versed. 

Rutland  sued  out  a  fraudulent  debtor's  at- 
tachment, alleging  that  the  debtor  had 
transferred  his  stock  and  fixtures  to  the 
Bank  of  La  Grange  without  first  giving  the 
notice  to  creditors  required  by  the  Bulk  Sales 
Act  After  the  levy,  the  transferee  filed  a 
claim.  From  the  evidence  in  the  claim  case 
it  appeared  that  the  stock  and  fixtures 
transferred  consisted  of  meat  market  fixtures 
and  some  meat,  which  constituted  '*the  en- 
tire meat  market,  including  all  fixtures  and 
stock  on  hand."  It  was  admitted  by  the 
claimant  that,  while  the  transfer  was  made 
in  an  attempted  settlement  and  payment  of 
a  previous  security  bill  of  sale,  only  $225  was 
due  on  this  bill  of  sale  at  the  time  of  the 
transfer.  On  the  trial  and  in  argument  to 
this  court  the  transferee  did  not  seek  to  de- 
fend the  legality  of  the  transfer,  but  based 
its  claim  upon  a  ri^t  of  title  under  its  orig- 
inal bill  of  sale,  executed  by  the  debtor  to 
secure  a  debt  and  recorded  more  than  a  year 
before  the  transfer.  It  appears  that  this  bill 
of  sale  was  not  canc^ed  of  record.  The 
claimant  contended  that  the  levy  of  the  at- 
tachment was  invalid,  because  the  attaching 
creditor  did  not  before  the  levy  redeem  the 
property  by  a  payment  In  full  of  the  debt  se- 
cured by  the  bill  of  sale.  The  jury  found 
the  property  subject  to  the  levy  "excepting 
$225  balance  covered  by  the  bill  of  sale,*'  and 
the  court  rendered  judgment  as  follows : 

"That  the  property  levied  upon  by  the  attach- 
ment is  subject  to  the  levy  made  in  this  case, 
except  that  the  Bank  of  La  Grange  shall  re- 
ceive and  be  paid  from  the  sale  of  said  prop- 
erty when  sold  the  sum  of  $225." 

The  claimant  moved  for  a  new  trial  upon 
the  general  grounds,  the  motion  was  over- 
ruled, and  the  movant  excepted.  The  at- 
taching creditor  filed  no  motion  for  new  trial 
or  cross-bill  of  exceptions  as  to  that  part  of 
the  verdict  and  judgment  which  recognized 
the  validity  and  priority  of  the  original  se- 
curity bill  of  sale. 


It  is  not  necessary  to  elaborate  the  rulings 
stated  in  the  headnotes. 

E.  T.  Moon,  of  La  Grange,  for  plaintiff  in 
error. 

L.  B.  Wyatt,  of  La  Grange,  for  def^idant 
in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(27  Ga.  App.  459) 

DiCKERSON   V.   GEORGIA   MARBLE    FIN- 
ISHING WORKS.     (No.  12403.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.) 

(tSyttahfu  by  the  Court.) 

Master  and  servant  ^=s>  1 77  —  Fellow -servant's 
negligence  not  aotlonable. 

The  plaintiff's  evidence  clearly  showing  that 
the  act  of  negligence  which  caused  his  injury 
was  solely  that  of  a  fellow  servant,  a  nonsuit 
was  properly  awarded. 

Error  from  Superior  Court,  Cherokee  Oomi- 
ty;  D.  W.  Blair,  Judge. 

Action  by  W.  I.  Dlckerson  against  the 
Georgia  Marble  Finishing  Works.  Judgmoit 
for  defendant,  and  plalntift  brings  error.  Af- 
firmed. 

Geo.  F.  Gober,  of  Atlanta,  and  E.  W.  Cole- 
man, of  Canton,  for  plaintiff  in  error. 

Jno.  S.  Wood,  of  Canton,  and  Bobt.  P. 
Jones,  of  Atlanta,  for  defendant  in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS.  J^ 
concur. 


(27  Oa.  App.  4») 
HINSON  V.  HOOKS.    (No.  12243.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Oct  7,  1921.) 

(ByUabuB  &y  the  Court.) 


Appeal  and  error  «=»  1064(1)— Trial  ^=5>237 
(5)«.Court  should  have  charged  that  Jory 
might  oonslder  number  of  witnesses,  Bm4 
omission  was  harmful. 

It  is  well  settled  that,  when  a  judge  un- 
dertakes to  charge  the  law  upon  any  subject,  he 
must  charge  all  of  it  upon  that  subject  that  is 
material  and  applicable  to  the  case.  Roose  v. 
State,  2  Ga.  App.  184,  58  S.  B.  416;  Harper 
V.  State,  17  Ga.  App.  661  (2),  87  a  E.  80a 
Upon  the  controlling  issue  in  this  case  the 
plaintiff  introduced  a  single  witness  and  the 
defendant  several  witnesses.  Therefore,  when 
a  part  of  section  5732  of  the  Civil  Code  (1910) 
was  given  in  charge  to  the  jury  it  was  harm- 
ful error  against  the  defendant  to  omit  that 
part  of  the  section  which  provides  that  "the 


£s»For  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbsred  Dlgeata  and  Indezas 


Gft.) 


jury  may  also  consider  the  number  of  wit- 
nesses, though  the.  preponderance  i^  not  nec- 
essarily with  the  greater  number." 


WINDER  MFG.  CO.  v,  A.  S.  PENDI-BTON   00.  823 

(108  S.S.) 

thereafter  so  as  to  create  a  binding  agreement, 
unless  it  is  renewed  after  the  rejection  by  the 
original  offerer. 


Error  from  Superior  Court,  Wheeler  Coun- 
ty; E.  D.  Graham,  Judge. 

Action  by  B.  A.  Hooks  against  J.  A.  Hin- 
6on.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

A.  C.  Saffold,  of  Vidalia,  and  W.  A.  Woot- 
en,  of  Eastman,  for  plaintiff  in  error. 

W.  C.  Dayis,  of  Dublin,  for  defendant  In 
error. 

BLOODWORTH,  J.    Judgment  reyersed. 

BROYLES,  O.  J.,  and  LUKE,  J^  concur. 


(27  Ga.  App.  476) 

WINDER  MFG.  CO.  v.  A.  S.  PENDLETON 
GO.     (No.   12494.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Oct  7,  1921.) 

fSyllahw  hy  the  Oouri.) 

1.  Sales  ^=»23(4)~Offer  must  be  accepted  un- 
oondltlonally. 

An  answer  to  an  oifer  will  not  amount  to 
an  acceptance,  so  as  to  result  in  a  binding  con- 
tract, unless  it  be  unconditional  and  identical 
with  the  terms  of  the  offer.  If  there  be  a  vari- 
ance between  the  offer  and  the  answer,  there 
is  no  acceptance,  but  a  counter  offer,  which, 
to  result  in  a  contract,  must  be  accepted  by 
the  original  proposer. 

2.  Sales  ^=»23(4)— Offer  must  be  aeoepted  un« 
ooBiNtlonally. 

It  being  shown  by  undisputed  evidence 
that  the  defendant  made  a  proposal  with  a  re- 
quest for  acceptance  by  telegram,  and  the  plain* 
tiff  replied  by  telegram,  but  the  reply  was  not 
an  unqualified  acceptance  of  the  proposal,  but 
contained  substantially  a  new  proposal  as  to 
the  time  when  the  goods  ordered  were  to  be 
delivered,  this  amounted  in  law  to  a  rejection 
.of  the  defendant's  proposal,  and  the  defend- 
ant, at  its  option,  had  the  right  so  to  construe 
it.    A  nonsuit  was  therefore  properly  awarded. 

fAddiiUHuu  Syllabus  hy  Editorial  Staff.) 

3.  Sales  ^=923(4)— Change  of  time  of  dellvoi7 
amounted  to  rejection  of  order. 

Where  order  was  given  for  goods,  part  of 
which  were  to  be  delivered  at  a  certain  time  in 
the  future,  but,  by  reason  of  negligence  in 
reading  telegram  of  salesman,  seller  understood 
that  shipment  was  to  be  immediate,  and  wired 
an  acceptance  of  the  offer  for  immediate  de- 
livery, there  was  no  binding  contract  of  sale; 
there  being  a  material  variance  between  the  or- 
der and  the  acceptance. 

4.  Sales  ^=s>23(l)— Offer  must  be  renewed  «fter 
rejection. 

An  offer  to  purchase,  when  once  rejected, 
loses  its  legal  force,  and  cannot  be  accepted 


5.  Sales  ^ss»23(4)  —  Attempted  acceptances 
seeking  to  modify  term,  constitutes  rejection 
of  offer. 

An  attempted  acceptance  of  an  offer  to 
purchase,  which  seeks  to  modify  one  or  more 
terms  of  the  offer,  constitutes  a  rejection  of 
the  offer,  and  the  original  offer  cannot  be  ac- 
cepted thereafter  unless  renewed. 

Error  from  City  Court  of  Valdosta;  J.  L. 
Crawley,  Judge. 

Action  by  the  Winder  Manufacturing  Com- 
pany against  the  A  S.  Pendleton  Company. 
Judgment  of  nonsuit,  and  plaintiff  brings 
error.    Affirmed. 

On  April  18,  1920,  the  defendant  placed 
with  the  plaintiff  two  orders  for  goods,  upon 
terms  and  conditions  expressed  in  the  orderB. 
These  orders  were  wired  to  the  plaintiff  by 
its  salesman,  with  instructions  to  wire  ac-> 
ceptance  at  once.  The  orders  were  that  a 
stated  portion  of  the  goods  should  be  ship- 
ped to  the  defendant  by  the  plaintiff  on  Sep- 
tember 1,  1920.  The  plaintiff's  wired  accept- 
ance misinterpreted  the  time  of  shipment  to 
be  immediate.  This  misinterpretation  was 
caused  by  no  fault  or  fraud  on  the  part  of 
the  defendant,  but  apparently  by  a  negli- 
gent reading  of  the  telegram  of  the  plain- 
tiff's own  agent,  conveying  to  it  the  order 
of  the  defendant  This  misinterpretation  in- 
duced the  defendant  to  believe  that  its 
orders  as  to  the  goods  to  be  shipped  the  1st 
of  September  were  rejected  by  the  plaintiff, 
who  attempted  a  counter  proposition  in  the 
acceptance  of  the  orders.  This  counter  propo- 
sition was  not  accepted  by  the  defendant.  On 
the  contrary,  in  a  letter  written  to  the  plain- 
tiff, the  defendant  expressed  a  willingness  to 
take  the  goods  if  shipped  immediately,  and 
asked  for  some  definite  statement  as  to 
whether  or  not  they  would  be  shipped 
promptly,  and  stated  that  in  view  of  the  mis- 
interpretation of  their  original  orders  they 
had  made  other  arrangements  for  fall  goods. 
In  reply  the  plaintiff  wrote  a  letter,  attempt- 
ing to  accept  the  original  offer.  There  was 
no  reply  to  this  letter.  Nevertheless,  the 
plaintiff,  on  or  about  September  1,  shipped 
to  the  defendant  the  goods  ordered  to  be 
shipped  on  that  date.  They  were  rejected, 
and  the  plaintiff,  relying  upon  the  remedy 
provided  in  the  last  part  of  section  4i;il  of 
the  Civil  Code  of  1910,  paid  the  freight  and 
demurrage  charges  on  the  goods,  stored  them 
in  the  city  of  Valdosta  for  the  use  of  the 
defendant,  and  brought  this  suit  for  the  en- 
tire purchase  price.  The  defendant,  by  its 
answer,  admitted  that  goods  of  the  grade  and 
quantity  designated  by  its  orders  were  ship- 
ped at  the  time  specified  therein,  but  con- 
tended that  It  was  not  liable,  on  the  ground 
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:hat  Its  orders  bad  not  been  accepted  by  the 
plaintiff  according  to  their  terms  and  condi- 
tions, but  tbat  the  plaintiff's  acceptance  by 
wire  of  the  defendant's  original  orders  was  a 
material  change  of  the  terms  of  the  orders  in 
reference  to  the  time  when  the  goods  ordered 
were  to  be  shipped,  and  this  misinterpreta- 
tion was  a  rejection  .of  the  original  order, 
and  the  defendant  had  so  construed  it  and 
ordered  the  goods  from  elsewhere.  The 
transactions  were  by  letters  and  telegrams, 
and  after  their  Introduction  a  motion  to  non- 
suit was  sustained. 

G.  A.  Johns,  of  Winder,  and  Whltaker'  & 
Dukes,  of  Valdosta,  for  plaintiff  in  error. 

Walker,  Small  &  little,  of  Valdosta,  for 
defendant  In  error. 

HILL,  J.  (after  stating  the  facts  as  aboye). 
[1-6]  The  evidence  was  not  in  conflict,  and 
under  its  only  reasonable  construction  a  non- 
suit was  proper.  When  the  plaintiff  wired 
its  acceptance  of  the  offer  which  had  been 
telegraphed  to  it  by  its  salesman,  in  which 
telegram  of  acceptance  it  changed  the  time 
for  delivery  of  the  goods  to  Immediate  deliv- 
ery, instead  of  the  1st  of  September  following 
this  was  such  a  material  variance  between 
the  order  and  the  acceptance  as  amounted  in 
law  to  a  rejection  of  the  order  and  a  counter 
offer  on  the  part  of  the  plaintiff  as  to  the 
time  of  delivery.  The  defendant  had  the 
right  so  to  regard  it,  and  any  attempt  to 
revive  this  order  by  the  plaintiff  could  not 
have  been  successful  without  the  defendant's 
consent,  which  was  never  given.  On  the 
contrary,  the  defendant's  construction  of  the 
plaintiff's  telegram  as  being  a  rejection  of  its 
original  order  was  distinctly  stated  by  the 
defendant  in  its  letter  to  the  plaintiff  on  the 
subject.  The  .entire  correspondent  by  letters 
and  telegrams,  introduced  in  evidence,  shows 
that  there  was  no  contract  between  the  par- 
ties. 

"An  attempted  acceptance  which  seeks  to 
modify  one  or  more  terms  of  the  offer  is  of  no 
legal  effect  as  an  acceptance.  It  is  really  a 
rejection  of  the  offer,  and  a  counter  proposition 
in  lieu  of  the  original  offer,  and  must  be  ac- 
cepted by  the  party  making  the  original  offer, 
in  order  to  constitute  an  agreement.**  1  Page 
on  Contracts  (1st  Ed.)  75,  |  46. 

*'An  offer,  when  once  rejected,  loses  its  legal 
force,  and  cannot  be  accepted  thereafter  so  as 
to  create  a  binding  agreement,  unless  it  is  re- 
newed after  the  rejection  by  the  original  of- 
ferer. No  revocation  of  the  offer  is  therefore 
necessary  to  prevent  its  subsequent  acceptance 
after  it  has  once  been  rejected."    Id.  66,  §  37. 

"A  proposal  to  accept,  or  an  acceptance, 
upon  terms  varying  from  those  offered,  is  a 
rejection  of  the  offer,  and  puts  an  end  to  the 
negotiation,  unless  the  party  who  made  the 
original  offer  renews  it,  or  assent  to  the  mod- 
ification suggested."  Minneapolis  &  St.  Louis 
By.  Co.  V.  Oolumbua  Roliiag  Mill  Co.,  119  U. 
S.  140,  161,  7  Sup.  01  168^  169,  30  U  Bd.  pp. 
376-377. 


Here  the  facts  show  a  proposition  by  the 
defendant^  and  an  acceptance  upon  terms 
varying  materially  from  this  offer.  This 
amounted  to  a  rejection  of  the  offer ;  and  the 
negotiation  was  at  an  end,  because  the  orig- 
inal party,  who  made  the  <^er,  made  no  at- 
tempt or  effort  to  renew  it,  and  did  not  as- 
sent to  any  modification  suggested  nor  any 
attempt  to  renew  the  acceptance  of  the  offer 
made  to  it  by  the  plaintiff.  See,  also.  Monk 
V.  McDaniel,  116  Ga.  108»  113,  42  S.  B.  960; 
CivU  Code  1910,  |  4230. 

Judgment  affirmed. 

JENKINS,  P.  J^  and  8TE2PHENS,  J.,  con- 
cur. 


(27  Qa.  App.  43^ 

COLLINS  V.  HILTON.     (Ne.  12148.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1021.) 

(8yttdbu$  ty  the  CowrtJ 

I.  Bailment  «=s>26  —  Tender  for  servioea  in 
treatment  of  cow  held  nnneoesaary  Ib  view 
of  ilefense. 

A  cow,  having  received  certain  injuries, 
was  delivered  hy  the  owner  to  another,  who. 
withholding  possession  on  demand  from  the 
original  owner,  was  sued  in  trover.  On  the 
trial  the  evidence  of  the  plaintiff  and  the  de- 
fendant was  in  conflict  as  to  what  constituted 
the  agreement  under  which  the  cow  was  de- 
livered and  received.  The  plaintilfB  contentioD 
was  that  the  defendant  was  to  treat  the  wounds 
of  the  cow  and,  if  a  recovery  should  be  effected, 
was  to  receive  proper  compensation  therefor. 
The  defendant's  contention  was  to  the  elfect 
that  he  bought  the  cow  with  the  understanding 
that  he  was  to  pay  $10  therefor,  but  only  on 
condition  that  his  treatment  of  the  wounds  was 
successful,  and  that  if  the  cow  died  from  the 
wounds  he  was  to  bury  her  at  his  expense. 
The  evidence,  when  taken  all  together,  shows 
that,  upon  plaintiff's  calling  for  the  cow,  the 
defendant  refused  to  deliver  her  up,  but  that  he 
offered  to  pay  plaintiff  the  $10.  It  failed  to 
show  that  the  plaintiff  ever  offered  to  pay  the 
compensation  for  the  treatment.  No  motion 
for  nonsuit  was  made,  but  at  the  conclusion  of 
defendant's  evidence  the  trial  Judge  directed  a 
verdict  in  defendant's  favor.    Held: 

While  it  would  be  a  good  defense  to  an  action 
in  trover  that  the  defendant,  holding  the  prop- 
erty as  a  bailee  for  hire,  has  not  been  paid 
or  tendered  the  amount  due  him  (Jeems  v. 
Lewis,  13  Ga.  App.  456,  79  S.  E.  235),  yet  where 
such  is  not  the  defense,  but  where  the  de- 
fendant, as  the  ground  of  his  refusal  to  deliver 
the  property  on  demand  and  as  the  ground  of 
his  defense  to  the  action,  sets  up  and  relies 
solely  upon  ownership  under  a  contract  of  pur- 
chase alleged  to  have  been  made  with  the  plain - 
tiff,  the  necessity  of  sudi  a  pre^ons  tender  is- 
dispensed  with,  and  the  disputed  issue  as  to 
whether  the  property  was  delivered  under  a 
sale  or  under  a  bailment  for  hire  should  have 
been  left  to  the  determination  of  the  jury. 
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2.  Trover  aad  oonverslon  4=»9(6)  —  Demand 
and  refusal  unneoessary  In  view  of  elalm  of 
adverse  title. 

Not  only  is  there  undisputed  eyidence  of  a 
demand  and  refusal,  but  the  defendant,  by  set- 
ting: up  in  his  pleading  title  adverse  to  the 
plaintiff  and  admitting  such  refusal,  dispenses 
with  such  evidence  of  a  conversion.  Moore  v. 
Ramsey,  144  Ga.  118  (1),  86  S.  S.  219. 

3.  Pleading  ^=>36  (3)— Defendant  estopped  fay 
pleadings  to  dalm  absence  of  evidence  of 
plaintiff's  title  at  time  of  delivery. 

The  evidence  of  plaintiff's  title,  and  right 
of  possession  and  control,  at  the  time  of  the 
delivery  to  the  defendant,  is  likewise  clear; 
and  thin  the  defendant  cannot  be  heard  to  dis- 
pute, since  the  defense  is  based  upon  title  ii)  the 
defendant  acquired  from  the  plaintiff  at  that 
time. 

Error  from  City  Court  Of  La  Ghrange; 
Duke  Davis,  Jndge. 

Action  by  Jamie  Collins  against  W.  A. 
Hilton.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Henry  Reeves,  of  La  Grange,  for  plaintiff 
In  error. 

Ik  B.  Wyatt,  of  lA  Orange,  for  defendant 
in  error. 

JENKINS,  P.  J.    jQdgment  reversed. 

STEPHENS  and  HUA  JJ.,  concur. 


t27  Oa.  App.  S2S) 

FAYNE,   Aaent,   v.   PRINCE.      (No.    12638.) 

< Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct.  24,  1921.) 

(SyUahfu  by  the  Court) 

Carriers  ^=s>277 (6)— Verdict  for  $150  for  car- 
rying passenger  beyond  destination  not  ex- 
cessive. 

The  plaintiff,  a  woman,  bought  a  ticket 
from  the  defendant  for  passage  from  Ball 
Ground  to  Elizabeth,  Qa.,  and,  after  getting  on 
board  the  train,  told  the  conductor  that  the 
road  was  strange  to  her,  and  that  she  wanted 
him  to  see  that  she  got  off  when  she  arrived 
at  her  destination.  The  station  was  not  called 
when  the  train  reached  Elisabeth,  nor  was  the 
plaintiff  notified  in  any  way,  and  she  did  not 
know  that  she  had  arrived  at  her  destination 
until  after  the  train  had  passed  through  the 
station.  When  she  discovered  this  fact  she  re- 
quested the  conductor  to  stop  the  train  and  let 
her  get  off.  He  refused  to  do  this,  and,  upon 
his  insistence,  she  paid  the  additional  fare  to 
Marietta,  Ga.,  where  she  left  the  train  and  se- 
cured conveyance  back  to  Elizabeth  on  a  truck. 
The  court  charged  the  jury  that  if  the  plaintiff 
was  entitled  to  Recover,  she  would  be  entitled 
to  recover  nominal  damages  only.  A  verdict 
was  rendered  for  the  plaintiff  for  $150,  and  the 
sole  issue   before  this  court  is  whether  this 


amount  was  excessive.  We  do  not  think  so. 
Southern  R.  Co.  v.  Johnson,  8  Ga.  App.  654, 
70  S.  B.  68,  citing  Western  Union  Telegraph 
Co.  V.  Glenn,  8  Ga.  App.  168,  68  S.  B.  881. 

Error  from  Superior  Court,  Cobb  Comity; 
D.  W.  Blair,  Ju^. 

Action  by  Rosa  Prince  against  J.  B.  Payne, 
Agent.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    AflSrmed. 

Tye,  Peeples  &  Tye,  of  Atlanta,  and  Clay 
&  Blair,  of  Marietta,  for  plaintiff  in  error. 

H.  B.  Moss,  of  Marietta,  for  defendant  in 
error. 

HILIi,  J.    Judgment  afQrmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


<i7  Gm.  App.  410) 

DADE   COUNTY   v.    LYEMANCE,   Clerk   of 
8aperior  Court,  et  al.     (No.  12514.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Get.  6^  1921.) 

(BytlahuM  hp  the  Court,} 

1.  Ball  ^=»9&-*Fines  ^=»20»DistrifautloB  of 
money  arising  from  lines  or  forfeited  reoofl- 
nlzances. 

''Money  arising  from  fines,  or  collected  on 
forfeited  recognisances  in  the  superior  courts, 
or  for  a  violation  of  the  penal  laws,  shall  be 
first  applied  to  the  extinguishment  of  the  in- 
solvent lists  of  the  officers  bringing  it  into 
court  and  those  of  justices  and  constables  pro 
rata,  and  then  to  the  orders  of  former  officers 
in  proportion  to  their  claims."  (Pen.  Code 
1010,  f  1114.) 

2.  Fines  ^=»2a— Priority  of  oflloers  In  distri- 
bution of  funds. 

In  the  distribution  of  funds  arising  from 
fines  and  forfeitures  in  criminal  cases,  the  ap- 
proved cost  bills  of  the  immediate  predecessor 
in  office  of  an  incumbent  are  not  entitled  to  pri- 
ority over  those  of  former  officers,  unless  such 
immediate  predecessor  Is  the  officer  bringing 
the  funds  into  court. 

3.  Fines  ^=s>20— Surplus  In  funds  arising  from 
fines  and  forfeitures  does  not  belong  to  coun* 

ty. 

After  the  costs  of  the  officers  who  bring 
funds  into  court  have  been  paid,  the  surplus 
does  not  belong  to  the  county  to  the  exclusion 
of  former  officers  who  have  itemized  bills  of 
costs  approved  by  the  court,  even  though  such 
officers  may  not  be  the  immediate  predecessors 
of  the  incumbents. 

4.  Fines  ^=»20— I  nsolvent  cost  for  subpcanas 
for  witnesses  paid  out  of  fines  and  forfeitures 
fund. 

Where  a  derk  of  the  superior  court  has  is- 
sued subpoenas  for  witnesses  to  appear  before 
the  grand  jury,  and  has  properly  presented  his 
account  therefor,  and  the  account  has  been  al- 
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lowed  by  the  jndge,  as  provided  in  section  1113 
of  the  Penal  Code  of  1910,  this  insolvent  cost 
will  be  paid  out  of  the  fines  and  forfeitures 
fund  as  other  insolvent  costs  are  paid,  and  as 
is  provided  by  section  1114  of  the  Penal  Code 
of  1910. 

Error  from  Superior  Ck>art,  Dade  County; 
M.  C.  Tarver,  Judge. 

Petition  by  L.  S.  Lyemance,  clerk  of  the 
superior  court,  and  others  for  distribution 
of  a  balance  left  in  the  fines  and  forfeitures 
fund  of  Dade  County.  From  the  judgment, 
the  county  brings  error.    Affirmed, 

After  paying  all  insolyent  costs  due  offi- 
cers of  court  for  the  year  1920,  there  was 
left  a  balance  of  $1,406.60  in  the  fines  and 
forfeitures  fund  of  Dade  county.  A  petition 
was  brought  for  the  distribution  of  this  sum, 
the  parties  Interested  therein  being  U  S. 
Lyemance,  clerk  of  the  superior  court;  W. 
H.  Cross,  former  sheriff;  W.  N.  Tatum,  for- 
mer sheriff;  S.  J.  Hale,  former  clerk;  Lon- 
nie  Smith,  executor  of  estate  of  Martin  G. 
Smith,  deceased,  former  clerk.  The  case 
was  submitted  to  the  trial  judge  upon  the 
following  agreed  statement  of  facts: 

"It  is  admitted  that  Ll  S.  Lyemance,  clerk 
of  the  superior  court  of  Dade  county,  has  in 
his  hands  the  sum  of  $1,406.60,  belonging  to  the 
fine  and  forfeiture  fund  of  said  county,  having 
accrued  in  the  year  1920.  It  is  further  ad- 
mitted that  the  minutes  of  the  court  show  that 
Joe  M.  Lang,  solicitor  general,  for  the  use  of 
Dade  county,  has  still  unpaid  as  insolvent  costs, 
for  the  term  1917  to  lfiK20,  inclusive,  the  sum 
of  $122.48;  that  L.  S.  Lyemance,  clerk  for  the 
same  term,  has  due  him  the  sum  of  $102.70, 
and  that  W.  H.  Cross,  sheriff  for  same  term, 
has  due  him  $111.09.  It  is  further  admitted 
that  L.  S.  Lyemance  has  issued  subpoenas  for 
witness  to  come  before  the  grand  jury  dur- 
ing the  term  1917-1920  to  the  number  of 
513,  and  that  there  are  four  no  bills  returned 
by  the  grand  jury  for  which  said  Lyemance  now 
claims  judgment.  It  is  further  admitted  that 
L.  S.  Lyemance,  as  for  former  clerk,  has  due 
him  for  the  term  1915-1916,  inclusive,  the  sum 
of  $29.55  for  grand  jury  subpoenas  which  has 
not  been  included  in  any  judgment  for  insol- 
vent costs,  for  which  sum  he  is  now  claiming 
a  judgment.  It  is  further  admitted  that  L. 
S.  Lyemance,  former  derk,  has  due  him,  ac- 
cording to  the  minutes  of  the  court,  as  insol- 
vent costs  for  the  term  1915-1916,  the  sum  of 
$215.16,  for  which  judgment  has  been  taken; 
that  W.  N.  Tatum,  former  sheriff,  has  due 
him  for  the  term  1915-1916,  according  to  the 
minutes  of  the  court  as  insolvent  costs,  the 
8um  of  $302.04,  for  which  judgment  has  been 
taken;  that  Joe  M.  Lang,  former  solicitor 
general  (now  for  the  use  of  Dade  county), 
has  due  him  for  the  term  1915-1916,  as  shovm 
by  the  minutes  of  tiie  court,  as  insolvent  costs, 
the  sum  of  $836.85,  for  which  judgment  has 
been  taken;  that  Lonnie  Smith,  as  executor 
of  M.  G.  Smith,  deceased  former  clerk  of  su- 
perior court,  has  due  him  for  insolvent  costs  j 
for  term  1913-1914,  as  shown  by  the  minutes  of  \ 
the  court,  $142.95,  for  wLich  judgment  has  | 
been  taken;    that  W.  N.  Tatum,  former  sher- 


iff, has  due  him  for  the  term  1913-1914,  as  in- 
solvent costs,  as  shown  by  the  minutes  of  the 
court,  the  sum  of  $24.37,  for  which  judgment 
has  been  taken.  That  the  former  solicitor 
general,  for  the  use  of  Dade  county,  for  the 
term  1913-1914,  has  due  as  insolvent  costs  as 
shown  by  the  minutes  of  the  court  the  sum 
of  $2G8.50,  for  which  judgment  has  been  taken; 
that  S.  J.  Hale,  former  derk,  has  due  him  for 
the  terms  covering  1903  to  1913,  indnsive,  for 
which  judgment  has  been  taken  in  1912,  as 
shown  by  the  minutes  of  the  court,  as  insol- 
vent costs,  the  sum  of  $724.89;  that  W.  N. 
Tatum,  former  sheriff,  has  due  him  for  terms 
1911-1912,  as  insolvent  costs,  for  which  judg- 
ment has  been  taken,  as  shown  by  the  minutes 
of  the  court,  the  sum  of  $216.08;  that  the  solic- 
itor general  for  the  use  of  Dade  county  haa  dne 
him  for  terms  covering  1903  to  1912,  indusiTe, 
for  which  judgment  has  been  taken  in  1912,  as 
shown  by  the  minutes  of  the  court,  as  insol- 
vent costs,  the  sum  of  $720.18.  It  is  agreed 
that  there  has  been  no  lack  of  diligence  of  ei- 
ther or  any  of  the  above  claimants,  and  that 
nothing  has  been  left  undone  towards  the  col- 
lection of  said  judgments,  or  keeping  them 
alive,  that  could  have  been  done.  It  is  further 
agreed  by  all  parties  that  all  technical  plead- 
ings are  waived,-  and  that  the  court  shall  pass 
upon  the  legal  priorities  of  above  dainis  and 
award  the  funds  to  the  daimants  legally  enti- 
tled to  the  same,  irrespective  to  any  technical- 
ities or  lack  of  proper  pleadings." 

The  judgment  of  the  court  decreed  tliat 
the  fund  in  question  be  disbursed  and  paid 
among  the  claimants  as  follows: 

"L.  S.  Lyemance,  derk,  W.  H.  Cross,  sheriff, 
and  Joe  M.  Lang,  solicitor  general,  for  the 
use  of  Dade  county,  in  full  for  all  costs  ac- 
cruing during  the  term  1917  to  1920,  inclusive* 
as  set  out  in  the  agreed  statement  of  facts, 
induding  the  amount  claimed  by  L.  S.  I^^e- 
mance,  derk,  for  grand  jury  subpoenas  issued 
during  that  period,  which  amount  is  declared 
a  charge  against  the  fine  and  forfeiture  fund 
and  payshle  therefrom,  and  judgment  for 
which  is  hereby  given  as  prayed.  •  •  • 
The  balance  of  said  fund  to  be  divided  between 
the  former  officers,  the  daimants  herein,  in 
proportion  to  the  amounts  of  their  daims  (al- 
lowing to  the  said  L.  S.  Lyemance,  former 
clerk,  the  amount  due  for  grand  jury  subpoenas 
during  the  term  1915-1916,  as  a  charge 
against  the  fine  and  forfeiture  fund,  to  be 
added  to  his  other  insolvent  costs  and  share 
pro  rata)  so  that  the  balance  of  said  fond  shaU 
be  disbursed  as  follows,"  etc 

This  judgment  was  excepted  to  on  the 
ground  that  it  was  contrary  to  law. 

Joe  M.  Lang,  SoL  Gen.,  of  Calhoun,  for 
plaintiff  in  error. 

McClure,  Hale  &  McGlure,  of  Trenton,  for 
defendants  in  error. 

BLOODWORTH,  J.  (after  stating  the 
facts  aa  above).  [1]  1.  The  first  contention 
of  the  plaintiff  in  error  is  that  the  judgment 
of  the  lower  court  is  contrary  to  law  because 
"no  former  clerk  or  sheriflC,  not  the  Imme- 
diate predecessor  of  present  Incumbents,  is 
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entitled  to  share  in  the  distributloD  of  said 
fund  at  all."  This  contention  is  without  any 
semblance  of  merit,  as  section  1114  of  the 
Penal  Code  of  1910  completely  refutes  it 
That  section  is  as  follows: 

''Money  arising  from  fines,  or  collected  on 
forfeited  recognizances  in  the  superior  courts, 
or  for  a  violation  of  the  penal  laws,  shall  be 
first  applied  to  the  extinguishment  of  the  insol- 
vent lists  of  the  officers  bringing  it  into  court 
nnd  those  of  justices  and  constables  pro  rata, 
and  then  to  the  orden  of  former  offioer*  in  pro- 
portion to  their  claims,^'    (Italics  ours.) 

[2]  2.  The  next  contention  of  the  plaintifT 
in  error  is  that  the  Judgment  is  contrary  to 
law  because  "no  former  clerk  or  sheriff,  not 
the  immediate  predecessor  of  present  incum- 
bents, is  entitled  to  share  in  the  distribution 
of  said  fund  until  the  amount  due  each  of 
immediate  predecessors  of  present  incum- 
bents is  paid  in  f  uU."  This  contention  is  also 
witliout  substantial  merit  The  law  does  not 
entitle  the  immediate  predecessors  of  present 
incumbents  to  priority  over  former  officers, 
unless  such  predecessor  assisted  in  bringing 
the  fund  into  court  In  the  case  of  Freeman 
V.  Hardeman,  67  Ga.  558,  560,  in  which  a 
clerk  of  the  court  who  was  his  own  predeces- 
sor in  office  claimed  a  priority  in  the  fund  in 
question  orer  an  older  order  of  a  former  so- 
licitor general,  the  court,  speaking  through 
Justice  Crawford,  said: 

**The  claim  of  the  derk  for  his  insolvent  costs 
for  previous  years,  not  within  his  present  term 
of  oisice,  was  likewise  rejected,  and  preference 
given  to  the  administratrix  of  Montfort  upon 
his  oldest  order.  To  determine  whether  that 
ruling  was  error,  it  is  only  necessary  to  inquire 
whether  a  former  clerk  of  the  court  could  be 
considered  as  one  of  those  officers  bringing  the 
money  into  court  That  it  happened  in  this 
case  that  the  individual  person  was  the  former 
clerk  does  not  change  the  rule  of  law  specify- 
ing what  officers  shall  be  entitled;  its  reference 
is  to  the  officer  not  the  man." 

[3]  8.  The  next  contention  of  the  plaintiff 
in  error  is  that  the  judgment  is  contrary  to 
law  because — 

**when  officers  bringing  the  fund  into  court  are 
fully  paid  [the  present  incumbents],  the  balance 
of  the  money  belongs  to  Dade  county,  and  no 
former  officer  except  the  immediate  predecessor 
of  present  incumbents  is  entitled  to  the  same, 
or  any  part  thereof,  as  against  Dade  county.'* 

This  contention  is  untenable,  in  view  of 
the  statute  law  of  this  state.  Section  1114 
of  the  Penal  Code  of  1910  specifically  pro- 
vides that  money  arising  from  fines  and  for- 
feiture shall  be  first  applied  to  the  extin- 
guishment of  insolvent  costs  of  the  officers 
bringing  it  into  court,  and  "then  to  the  or- 
ders of  former  officers  in  proportion  to  their 
claims."    Section  1116  provides  that — 

"The  officers  of  the  several  courts,  including 
the  prosecuting  officers,  shall  pay  into  the  coun- 
ty treasury  of  the  county  where  said  court  is 


held  all  moneys  arising  from  fines  and  forfei- 
tures by  them  collected,  and,  on  failure  to  do 
fio,  shall  be  subject  to  rule  and  attachment  as 
in  case  of  defaulting  sheriffs.  But  no  such  of- 
ficer shall  be  required  to  pay  into  the  treasury, 
as  aforesaid,  any  such  moneys,  until  all  the 
legal  claims  on  such  funds  held  and  owned  by 
said  officer  bringing  the  money  into  court,  and 
the  costs  due  the  justices  and  constables  in  the 
particular  case  by  which  the  funds  for  distribu- 
tion were  brought  into  court  shall  have  been 
allowed  and  paid." 

Section  1118  provides  that — 

'*The  moneys,  so  paid  in,  shall  be  kept  sepa- 
rate and  distinct  from  the  county  funds  arising 
from  other  sources,  and  distinct  and  separate 
accounts  of  said  funds  shall  also  be  kept  as 
to  what  court  the  same  was  received  from,  by 
the  county  treasurer,  and  the  same  shall  be  paid 
only  for  insolvent  costs,  and  in  cases  where  de- 
fendants have  been  acquitted  in  the  manner 
hereinafter  directed." 

And  section  1119  proyldes  that — 

"Any  officer  having  a  claim  against  said  fund 
for  insolvent  costs,  or  in  cases  where  defendant 
has  been  acquitted,  if  the  same  accrued  in  the 
superior  court  (or  a  magistrate's  court  prior  to 
indictment),  shall  present  to  the  judge  of  the 
superior  court  an  itemized  bill  of  costs  claim- 
ed; and  if  the  same  shall  be  approved  by  him, 
he  shall  order  the  same  entered  on  the  minutes 
of  the  court,  and  the  same  shall  be  a  warrant 
on  the  county  treasurer,  to  be  paid  by  him  out 
of  any  fines  and  forfeitures  in  the  treasury  re- 
ceived from  the  superior  court" 

It  is  clear  even  from  a  casual  reading  of 
the  above  sections  that  after  the  costs  of 
the  officers  bringing  funds  into  court  have 
been  paid  out  of  money  arising  from  fines 
and  forfeitures,  the  surplus  does  not  belong 
entirely  to  the  county  to  the  exclusion  of 
former  officers  who  have  itemized  bills  of 
cost  approved  by  the  Judge,  although  such 
officers  may  not  be  the  immediate  predeces- 
sors of  present  incumbents.  See  Bartlett  v. 
Brunson,  115  Ga.  459,  41  S.  B.  601,  in  which 
it  was  held: 

"The  law  directing  how  the  solicitor  general 
shall  distribute  the  moneys  he  collects  and 
where  the  surplus  shall  be  paid,  it  follows  that 
where  the  solicitor  general  has  a  surplus  in  his 
hands  he  cannot  be  ruled  by  a  former  solicitor, 
not  his  immediate  predecessor,  and  required  to 
pay  the  surplus  to  the  lattv.  Such  surplus 
must  he  paid  to  the  county  treasurer,  and  the 
remedy  of  the  former  solicitorf  if  he  has  orders 
on  the  insolvent  fund,  is  to  eoUeot  his  cMms 
out  of  the  county  treasurer  when  the  latter  has 
funds  avaUahle  for  this  purpose.**    (Italics  ours.) 

See,  also,  in  this  connection,  Johnson  v. 
Lastinger,  148  Ga.  656,  98  S.  £.  78. 

[4]  4.  The  next  contention  of  the  plaintiff 
in  error  is  that  the  judgment  is  contrary  to 
law  because  the  "issuing  of  subpoenas  for 
witnesses  before  the  grand  jury  by  the  clerk 
is  not  a  proper  charge  against  the  fine  and 
forfeiture  fund."  This  contention  is  like- 
wise  without   merit    Section   1133   of   the 
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P^ial  Code  of  1910,  In  setting  forth  In  the 
fee  bill  the  fees  or  costs  to  be  paid  the  derk 
for  specified  services,  and  fixing  the  amoimt 
to  be  paid  for  such  service,  provides  that — 

"The  clerks  of  the  superior  courts  shall  be  en- 
titled to  charge  and  collect  the  following  fees 
for  official  duties  performed  by  them,  to  wit: 
*    *    *    For  subp<Bnas,  each  15  cents." 

Obviously,  the  language  of  this  section  Is 
broad  enough  to  Include  all  subpoenas  issued 
by  the  clerk,  and  it  is  therefore  immaterial 
whether  they  be  grand  jury  or  petit  jury 
subpcenas.  In  the  case  of  Clark  ▼.  Clark, 
137  Ga.  189  (2),  73  S.  B.  15,  it  was  held  that— 
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'Insolvent  criminal  costs  are  costs  in  crimi- 
nal cases  whid)  the  statute  provides  shall  be 
due  sheriffs  as  fees  for  services  rendered  in 
criminal  cases  and  which  are  expressly  snd 
specifically  provided  for  as  to  the  services  ren- 
dered, and  tilie  amount  to  be  paid  therefor,  and 
which  are  insolvent  for  the  reason  that  they 
cannot  be  collected  either  on  account  of  the 
insolvency  of  the  party  liable  ther^or,  or  others 
wise." 

The  issuing  of  subpoenas,  whether  grand 
jury  or  petit  jury  subpoenas,  is  a  service  for 
which  provision  has  been  made  in  the  fee 
bill  for  clerks,  and  consequently  is  properly 
chargeable  as  Insolvent  costs. 

It  follows  from  what  has  been  said  that 
the  judgment  of  the  lower  court  in  distribut- 
ing the  funds  in  question,  and  in  holding  that 
the  Issuance  of  grand  jury  subpoenas  was  a 
proper  charge  against  the  fines  and  forfei- 
tures fund,  was  not  contrary  to  law  for  any 
reason  assigned. 

Judgment  afilnned. 

BROTIiBS,  a  X,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  456) 

CRAIQ  V.  CAMERON.     (No.   12384.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.) 

(Byllahus  hy  the  Court.) 

I.  Bankruptcy  €=s»433(7)  —  Failure  to  push 
plea  for  stay  of  proceedings  no  forfeiture  of 
right  to  set  up  final  discharge  In  bank- 
ruptcy. 

Where  the  defendant  in  a  suit  on  a  prom- 
issory note  made  a  defense  by  his  original  plea, 
and  subsequently,  by  an  amendment,  set  up 
bankruptcy  proceedings  pending  against  him  in 
the  federal  court,  and  asked  for  a  stay  of  the 
proceeding,  under  the  provisions  of  Bank- 
ruptcy Act,  S  11  (tJ.  S.  Comp.  St  §  9595),  but 
on  the  trial  of  the  case  relied  solely  upon  his 
defense  as  made  by  his  original  plea,  and  did 
not  bring  to  the  attention  of  the  court  the 
amendment  by  which  he  asked  for  a  stay  of  the 
proceeding,  nor  invoke  any  action  of  the  trial 
court  thereon,  but  contested  only  the  right  to 
a  judgment  against  him  on  the  merits  of  the 


case,  he  did  not  thereby  forfeit  his  right  to 
set  up  his  final  discharge  in  bankruptcy,  if, 
after  the  judgment  against  him  in  tiie  trial 
court,  he  obtained  such  final  discharge,  and  he 
could  produce  that  discharge  and  set  it  up  by 
an  affidavit  of  illegality  to  the  levy  of  the  exe- 
cution based  upon  the  judgmmt  rendered 
against  him. 

(Addition^  SyUahut  hy  Bdiiorial  8iaf.) 

2.  Judgment  ^=»7I9  — No  issue  of  bankruptey 
before  oourt  where  defeudant  ah— doneJ 
plea. 

In  an  action  on  a  note,  where  defendant 
made  defense  on  the  merits,  and  subsequently 
by  amendment  set  up  banicruptcy  proceedings 
pending,  and  asked  for  stay  of  proceedings,  but 
on  the  trial  did  not  bring  the  amendment  to  the 
attention  of  the  court  and  relied  solely  on  hia 
defense  on  the  merits,  there  was  no  iasne  be- 
fore the  trial  court  on  the  question  of  bank- 
ruptcy, under  the  rule  that  a  judgment  is 
conclusive  as  to  all  matters  put  in  issue,  under 
Civ.  Code  1910,  |  4386. 

3.  Bankruptey  e=»39l(3)  —  Right  to  stay  of 
proceedings  In  another  court  may  be  waived. 

The  provision  of  the  Bankruptcy  Law  (U. 
S.  Comp.  St.  I  9696)  allowing  a  defendant  to 
stay  the  proceedings  against  him  pending  the 
bankruptcy  proceedings  is  primarily  for  the 
benefit  of  the  bankrupt,  that  he  may  avoid  be- 
ing harassed  in  both  courts  at  the  same  time 
with  regard  to  the  same  debt  and  is  therefore 
a  right  which  he  may  waive. 

4.  Baukruptoy  Os»42l(l)-44o  levy  ef  oxee«- 
tion  on  property  aequired  after  dfsoharge. 

An  execution  in  personam,  founded  on  a 
debt  provable  in  bankruptcy,  where  the  plain- 
tiff in  fi.  fa.  had  notice  of  the  proceedings  in 
bankruptcy,  cannot  be  enforced  against  prop- 
erty of  bankrupt  acquired  subsequently  to  his 
discharge 

Brror  ftrom  Superior  Cbort,  Walker  Coun- 
ty;   Moses  Wright  Judge. 

Action  by  W.  R.  Craig  against  G.  W.  CJam- 
eron.  From  a  judgment  for  defendant  plain- 
tiff brings  error.    Affirmed. 

Shattuck  &  Shattuck,  of  La  Fayette,  tor 
plaintiff  In  error. 

Rosser  ft  Shaw,  of  La  Fayette,  for  defend- 
ant in  error. 

TTTTT.,  J.  This  case  arose  on  the  hearing 
of  an  affidavit  of  illegality  interposed  to  the 
levy  of  an  execution  upon  a  stock  of  goods, 
and  the  facts,  about  which  there  was  no  dis- 
pute, are  as  follows: 

On  July  30,  1918,  a  suit  was  filed  in  Walk- 
er superior  court  upon  a  promissory  note, 
and  on  August  5, 1918,  the  defendant  filed  an 
answer  thereto^  In  which  he  set  up  that  he 
was  not  indebted  to  the  plaintiff  as  alleged, 
and  claimed  certain  items  as  a  setoff  against 
the  note.  On  November  5,  1918,  the  defend- 
ant was  duly  adjudged  a  voluntary  bank- 
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rupt  by  the  District  Court  of  tbe  United 
States  sitting  in  bankruptcy,  of  which  the 
plaintiff  had  notice,  but  the  plaintiff  did  not 
prove  his  claim  in  the  bankruptcy  court. 
Subsequently  the  defendant  by  an  amend- 
ment to  his  plea,  set  up  the  bankruptcy  pro- 
ceedings and  asked  a  stay  of  the  proceeding 
in  the  state  court  until  his  discharge.  This 
amendment,  for  some  reason  not  apparent, 
was  not  allowed  by  the  court,  though  it  was 
filed  with  the  original  answer,  nor  so  far 
as  appears,  was  the  amendment  ever  brought 
to  the  attention  of  the  trial  oourt  On 
March  6, 1910,  the  case  in  the  state  court  was 
decided  against  the  defendant,  and  a  judg- 
ment for  the  full  amount  of  the  suit  was 
rendered.  On  September  6, 1019,  the  defend- 
ant obtained  his  discharge  in  bankruptcy. 
On  December  31,  1919,  an  execution,  based 
upon  the  verdict  and  judgment  mentioned 
was  levied  upon  a  stock  of  goods,  which  it 
was  admitted  had  been  acquired  by  the  bank- 
rupt after  his  discharge,  and  to  this  levy  the 
defendant  interposed  the  affidavit  of  illegal- 
ity, In  which  was  set  up  his  discbarge  in 
bankruptcy  and  the  allegation  was  made  that 
on  account  of  such  discharge  the  execution 
was  proceeding  illegally,  and  further  that 
the  property  levied  upon  was  not  subject  to 
levy  and  sale,  because  the  defendant  had  ac- 
quired the  propevty  subsequent  to  the  bank- 
ruptcy proceedings  and  his  discharge.  The 
trial  judge,  without  the  Intervention  of  a 
jury,  heard  the  case  and  rendered  judgment 
In  favor  of  the  defendant,  sustaining  the 
affidavit  of  illegality. 

[1,  2]  The  plaintiff  in  error  insists  that  as 
the  defendant  filed  an  amendment  to  his  plea 
in  the  trial  court,  in  which  he  set  up  the 
bankruptcy  proceedings  and  asked  for  a  stay 
of  the  suit,  he  cannot  again  be  heard  to  set 
up  his  bankruptcy  and  discharge  In  an  ille- 
gality proceeding ;  in  other  words,  that  he  is 
bound  by  the  verdict  and  judgment  against 
blm,  rendered  In  the  trial  court  after  he  had 
appeared  and  ffied  the  amendment,  setting  up 
the  bankruptcy  proceedings  and  asking  of  the 
court  a  stay  of  the  proceeding  against  him. 
This  amendment,  while  apparently  filed,  was 
not  considered  or  decided  by  the  court,  and 
was  not  brought  to  the  attention  of  the  trial 
court  by  any  proof  of  the  record  from  the 
bankruptcy  court  showing  the  existence  of 
such  bankruptcy  proceedings.  There  was 
therefore  no  issue  before  the  trial  court  on 
the  question  of  the  defendant's  bankruptcy  or 
the  pendency  of  the  bankruptcy  proceedings, 
and  the  only  judgment  rendered  against  the 
defendant  in  favor  of  the  plaintiff  was  a 
judgment  for  the  amount  due  on  the  note 
upon  which  the  suit  was  brought.  Of  course 
it  is  fundamental  that — 

"A  judgment  of  a  court  of  competent  juris- 
diction is  conclusive  between  the  same  parties 
and  their  privies  as  to  all  matters  put  in  issue, 
or  which  under  the  rules  of  law  might  have 
been   put  in  issue  in  the  cause  wherein  the 
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It  is  well  settled  that— 

^If  the  defendant  In  a  suit  in  a  state  court 
desires  a  stay  of  the  proceedings  therein,  be- 
cause of  his  having  been  adjudicated  a  bank- 
rupt, until  the  application  for  his  discharge 
can  be  heard  and  decided  by  the  bankruptcy 
court,  or  if  he  desires  to  set  up  his  discharge 
as  a  defense  to  such  suit,  he  must  plead  the 
adjudication  or  the  discharge,"  and  "aft^r 
judgment  has  been  rendered  in  the  state  court 
he  cannot  attack  the  validity  of  the  judgment 
therein  and  move  the  court  to  set  aside  the 
judgment  or  to  treat  it  as  a  'nullity/  either 
because  of  the  pendency  of  the  bankruptcy  pro- 
ceedings or  because  of  his  discharge  in  bank- 
ruptcy from  the  debt  on  which  the  judgment 
is  based.  Bankruptcy  proceedings  must  be 
pleaded  and  proved,  if  relied  upon.  Courts 
other  than  a  bankruptcy  court  will  not  take  ju- 
dicial cognizance  of  such  proceedings."  Mc- 
Dougald  V.  Chattanooga  Medidne  Co.,  10  Ga. 
App.  653,  73  S.  B.  1069. 

In  the  present  case,  however,  it  is  undls* 
puted  that,  while  an  amendment  to  the  plea 
in  the  suit  in  the  trial  court  was  filed  by  the 
defendant,  he  failed  to  rely  upon  this  amend- 
ment or  to  ask  for  an  adjudication  of  the 
question  there  made.  In  other  words,  it  is 
apparent  that  he  abandoned  this  amendment, 
which,  we  think,  he  had  a  right  to  do. 

[8]  The  provision  of  Bankruptcy  Act,  |  11 
(U.  S.  Comp.  St  I  9595),  allowing  the  defend- 
ant  to  stay  the  proceedings  against  him  pend- 
ing the  bankruptcy  proceedings,  is  primarily 
for  the  benefit  of  the  bankrupt,  that  he  may 
avoid  being  harassed  In  both  courts  at  the 
same  time  with  regard  to  the  same  debt.  It 
is  therefore  a  right  which  he  may  waive.  It 
is  said  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Boynton  v.  Ball,  121 
U.  S.  467,  7  Sup.  Ct  981.  30  L.  Ed.  985,  that— 

"He  may  be  willing  that  the  suit  shall  pro- 
ceed in  the  state  court  for  many  reasons: 
•First,  because  he  is  not  sure  that  he  will  ever 
obtain  his  discharge  from  the  court  in  bank- 
ruptcy, in  which  case  it  would  do  him  no  good 
to  delay  the  proceedings  at  his  expense  in  the 
state  court;  in  the  second  place,  he  may  have 
a  defense  in  the  state  court  which  he  is  quite 
willing  to  rely  upon  there,  and  to  have  the  issue 
tried  [as  he  apparently  did  in  the  present  case}; 
in  the  third  place,  he  may  be  very  willing  to 
have  the  amount  in  dispute  liquidated  in  that 
proceeding,  in  which  case  it  becomes  a  debt 
to  be  paid  pro  rata  with  his  other  debts  by 
the  assignee  in  bankruptcy.' 


*f 


But  says  the  Supreme  Court,  In  the  same 
case: 

'If  for  any  of  these  reasons,  or  for  others, 
he  permits  the  case  to  proceed  to  judgment  in 
the  state  court,  by  failing  to  procure  a  stay  of 
proceediDgs  under  the  provisions  of  this  sec- 
tion of  the  bankrupt  law,  or  the  assignee  in 
bankruptcy  does  not  intervene  as  he  may  do, 
♦  ♦  ♦  he  does  not  thereby  forfeit  his  right 
to  plead  his  final  discharge  in  bankruptcy,  if 
he  shall  obtain  it,  at  any  appropriate  stage  of 
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the  proceedings  against  him  in  the  state  court. 
And  if  ^  ^  ^  his  final  discharge  is  not  ob- 
tained until  after  judgment  has  been  rendered 
against  him  in  the  state  court,  he  may  produce 
that  discharge  to  the  state  court  and  obtain  the 
stay  of  execution." 

This  Is  exactly  what  the  defendant  in  this 
case  asked  for  in  the  court  below,  and,  ac- 
cording to  this  ruling,  the  trial  court  was 
correct  in  sustaining  his  affidavit  of  illegal- 
ity. Striclcland  v.  Brown,  19  Ga.  App.  73,  90 
S.  E.  1039. 

[4]  Even  if  this  were  not  true,  we  are  of 
the  opinion  that  the  Judgment  of  the  trial 
court  should  be  sustained  on  another  ground. 
The  facts  which  were  admitted  to  be  true 
showed  that  the  property  levied  upon  was 
acquired  by  the  defendant  in  error  after  his 
discharge  in  bankruptcy.  In  the  case  of  Pe- 
terson V.  Cfelhoun,  137  Ga.  799,  74  S.  B.  519, 
it  is  held  that  an  execution  in  personam, 
founded  on  a  debt  provable  In  bankruptcy, 
where  the  plaintiff  in  fi.  fa.  had  notice  of  the 
proceedings  in  bankruptcy,  cannot  be  enforc- 
ed against  property  of  a  bankrupt  acquired 
subsequently  to  his  discharge,  and  an  affida- 
vit of  illegality  setting  up  this  defense  should 
not  have  been  stricken.  For  these  reasons 
we  conclude  that  the  judgment  should  be  af- 
firmed. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(27  Ga.  App.  621) 

GIBSON  V.  McAfee.    (No.  12620.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct.  24,  1921.) 

(ByUabw  by  the  Court.) 

1.  N«w  trial  ^=3939— Defining  preponderance  as 
being  the  greater  weight  of  evidence  not 
ground  for  new  trial. 

The  judge,  in  his  charge  defined  a  prepon- 
derance of  evidence  as  being  *'the  greater 
weight  of  the  evidence."  Brror  is  assigned  on 
this  portion  of  the  charge  on  the  ground  that 
by  preponderance  of  evidence  is  meant  that 
superior  weight  of  evidence.  The  trial  court 
did  not  err  in  refusing  to  grant  a  new  trial  up- 
on this  ground.  Shingler  v.  Bailey,  135  Oa. 
666  (3),  70  S.  B.  663. 

2.  Assignments  of  error  without  merit. 

Neither  is  there  any  merit  in  the  other  as- 
signments of  error.  The  evidence  was  in  con- 
flict but  there  was  evidence  to  sustain  the  ver- 
dict. The  charge  of  the  court  was  not  errone- 
ous for  any  of  the  reasons  assigned,  and  the 
court  did  not  err  in  overruling  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Ck)bb  County; 
D.  W.  Blair,  Judge. 


Action  by  Hilliard  McAfee  against  George 
Gibson.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

This  was  a  suit  against  the  owner  and 
driver  of  an  automobile  truck  for  damages 
caused  the  plaintiff  by  the  homicide  of  his 
wife.  The  defendant  had  been  employed  to 
carry  the  plaintiff  and  his  deceased  wife 
and  others  on  the  truck,  owned  and  operated 
by  the  defendant,  from  Marietta  to  Canton, 
Ga.  On  the  trip  the  truck  was  overturned, 
and  the  plaintiff's  wife  was  caught  under 
portions  Of  the  overturned  truck  and  severe- 
ly injured,  and  her  death  resulted  from  the 
injuries  so  received.  The  evidence  as  to 
what  caused  the  truck  to  overturn  was  in 
conflict;  the  evidence  for  the  plaintiff  show- 
ing that  it  was  caused  by  the  negligence  of 
the  defendant,  and  the  evidence  for  the  de- 
fendant showing  that  the  defendant  was 
without  negligence,  and  that  the  overturning 
of  the  truck  was  an  unavoidable  accident 
due  to  an  unseen  defect  in  the  road.  A  ver 
diet  was  rendered  for  the  plaintiff,  and  a 
motion  for  a  new  trial  made,  and  the  case  is 
before  this  court  on  exceptions  to  the  judg- 
ment of  the  lower  court  refusing  the  grant 
of  a  new  trial. 

Clay  &  Blair  and  H.  B.  Moss,  all  of  Mari- 
etta, for  plaintiff  In  error. 

Morris  &  Hawkins  and  Anderson  &  Rob- 
erts, all  of  Marietta,  for  defendant  in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS.  J.,  con- 
cur. 


(27  Oa.  App.  47$) 

J.  C.  EDWARDS  CO.  v.  ZEMURRAY. 
(No.  12501.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.    Rehearing  Denied 

Oct  24,  1921.) 

(8yUahu9  hy  the  Court.) 

1.  Sales  ^s>288(2)^Aooeptanoe  waives  discov- 
ered defects. 

It  is  a  settled  rule  that  "where  property  is 
bought  under  an  implied  warranty  that  it  is 
reasonably  suited  to  the  use  intended,  an  ac- 
ceptance by  the  purchaser  waives  all  defects 
discovered  by  him,  or  which  by  the  exercise  of 
ordinary  care  and  prudence,  he  might  have  dlB- 
covered  before  delivery."  Mansor  v.  Zemurray, 
22  Ga.  App.  441,  96  S.  E.  233.  And  see  Cook 
V.  Finch,  117  Ga.  541,  44  S.  E.  95;  Henderson 
Elevator  Co.  v.  North  Ga.  Milling  <3o.,  126  Gtu 
279,  55  S.  B.  50. 

2.  Verdict  properly  directed. 

The  defendants'  evidence  proved  that  they 
had  knowledge  of  the  defective  condition  of  the 
bananas  when  they  received  them,  and  that  with 
such  knowledge  they  accepted  them.    The  direc- 
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tion  of  a  verdict  for  the  plaintiff  was  therefore 
demanded.  This  case  is  fully  controlled  by  the 
decision  of  this  court  In  Mansor  y.  Zemurray, 
supra. 

Error  from  City  Conrt  of  Macon;  Will 
Gunn,  Judge. 

Action  by  S.  Zemurray  against  the  J.  O. 
Edwards  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Robt  W.  Barnes,  of  Macon,  for  plaintiff 
in  error. 

Jones,  Park  ft  Johnston,  of  Macon,  for  de- 
fendant in  error. 

HILLh  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(27  Oa.  App.  489) 

EMERICK  CANDY  CO.  v.  C.  E.  NEWTON 
ft  BRO.  at  al.     (Na.  12556.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

Oct  7,  1921.     Rehearing  Denied 

Oct  24, 1921.) 

(Sytlabua  by  the  Court,) 

1.  Sales  ^=s>89— ModlficatlQn  of  order  takes  sf- 
feet  froflii  date  of  sandiag  letter  agreeing 
thereto. 

A  modification  of  an  order  glTen  for  goods 
parchased,  growing  out  of  a  request  from  the 
buyer,  takes  effect  from  the  date  of  sending  the 
letter  agreeing  to  such  modification,  and  the 
buyer  is  liable  for  shipments  of  goods  made 
prior  to  that  date,  unless  the  correspondence 
was  such  as  to  indicate  that  it  was  the  purpose 
to  rescind  the  entire  contract,  including  the 
part  which  had  been  executed. 

(Additional  Syttahua  ty  Editorial  Btaf,) 

2.  Sales  ^=:»92— Agreement  to  oancel  took  ef- 
feot  only  from  date  of  mailing  of  letter  agree- 
ing to  request 

Where  order  for  candy  was  made  by  letter 
dated  September  26th,  order  to  be  duplicated 
October  10th,  November  1st,  November  10th, 
and  first  shipment  was  made  December  4th, 
and  on  November  25th  purchasers  wrote  to 
discontinue  shipments  until  further  advised, 
but  such  letter  did  not  reach  seller  until  De- 
cember 7th,  and  on  that  date  seller  replied  that 
they  had  the  letter  "requesting  cancellation 
and  that  it  had  been  done,'*  there  was  no  can- 
cellation of  the  entire  order,  and  purchasers 
were  Uable  for  the  price  on  the  shipment  al- 
ready made;  there  being  no  evidence  to  show 
that  purchasers  objected  to  the  "cancellation." 

£}rror  from  Superior  Court,  Bibb  Oonnty; 
Malcolm  D.  Jones,  Judge. 

Suit  by  the  Bmerick  Oandy  Company 
against  C.  E.  Newton  ft  Bro.  and  others. 
Judgment  for  plaintiff  in  the  municipal  court 
and    defendants    brought   certiorari.     New 


trial    ordered,    and    plaintiff   brings   error. 
Reversed. 

Suit  was  brought  by  the  Emerick  Candy 
Company  against  Newton  &  Bro.  in  the  mu- 
nicipal court  of  Macon  for  a  shipment  of 
candy.  Wlien  the  case  came  on  for  hear- 
ing, the  defendants  assumed  the  burden  of 
proof  and  introduced  the  following  evi- 
dence : 

An  order  from  the  defendants  to  the  plain- 
tiff in  the  form  of  a  letter,  dated  September 
26, 1918,  as  follows : 

'Tlease  ship  as  soon  as  possible  the  follow- 
ing: 200  bxs.  fruit  and  nut  loaf,  200  bzs.  Coco 
Cr.  bars,  200  bzs.  crisp  bit,  200  bzs.  Nougat 
bars.  Duplicate  Oct  15th,  Nov.  1st  Nov. 
15th." 

The  first  shipment  made  on  this  order  was 
under  date  of  December  4,  1918.  On  No- 
Tember  25,  1918,  Newton  ft  Bro.  wrote  to 
the  plaintiff  as  follows: 

"Kindly  discontinue  shipments  of  6-cent 
goods  against  the  orders  you  have  on  file  for 
us  until  further  advised." 

This  letter  did  not  reach  the  plaintiff  un- 
til December  7,  three  days  after  the  first 
shipment  had  been  made.  On  that  date  the 
plaintiff  wrote  Newton  &  Bro.  as  follows: 

"We  have  your  letter  of  the  25th  ult,  re- 
questing cancellation  of  your  orders,  which  has 
been  done." 

Afterwards  the  defendants  wrote  to  the 
candy  company  that  the  shipment  had  been 
received  by  them,  and  that  they  would  be  un- 
able to  handle  the  shipment,  and  would  hold 
the  same  subject  to  the  order  of  the  candy 
company.  The  suit  was  entered  for  this 
shipment  and,  after  hearing  the  evidence, 
the  Judge  of  tiie  municipal  court  of  Macon 
directed  a  verdict  for  the  plaintiff  for  the 
full  amount  sued  for.  The  defendants  car- 
ried the  case  to  the  superior  court  by  cer- 
tiorari, and  the  Judge  of  that  court  sustained 
the  certiorari  and  remanded  the  case  for  n 
new  trial,  and  the  case  came  to  this  conrt  on 
exceptions  to  this  Judgment 

Robt  G.  Plunkett,  of  Macon,  for  plaintiff 
in  error. 

Strozier  ft  Moore,  of  Macon,  for  defend- 
ants in  error. 

HILL,  J.  (after  stating  the  facts  as  above^ 
[1,2]  The  contention  of  the  defendant  in  er- 
ror is  that  the  contract  is  an  entire  contract 
and  that  there  has  been  a  rescission  of  it 
and  that  therefore  the  plaintiff  in  thie  origi- 
nal suit  was  not  entitled  to  a  Judgment  for 
any  amount  The  evidence  introduced,  as 
shown  by  the  record,  is  very  meager,  and 
leaves  wide  room  for  inferences.  The  order 
for  the  goods  given  seems  to  have  been  un- 
doubtedly accepted,  and  apparently  there 
must  have  been  an  agreement  as  to  price,  as 
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there  seems  to  hare  been  an  understanding 
as  to  what  was  meant  by  "6-cent  goods." 
Was  there  a  resdsslcm  of  the  contract?  New- 
ton &  Bro.  requested  the  candy  company  that 
they  discontinue  shipments  against  the  or- 
ders "until  further  advised."  The  candy  com- 
pany replied  that  they  had  the  letter  '*re- 
questing  cancellation/'  and  that  it  had  been 
done.  Newton  &  Bro.  had  never  requested 
''cancellation.''  They  had  requested  a  di» 
continuance  of  the  shipments  until  further 
advised.  This  letter  was  not  received  by  the 
candy  Company  until  three  days  after  the 
candy  company  had  made  the  shipment  fol 
which  the  suit  was  brought 

In  our  opinion  this  did  not  amount  to  a 
rescission  of  the  contract.  The  "canceUa- 
tion"  dated  only  from  the  date  on  which  it 
was  agreed  to.  Under  the  provisions  of  the 
Code,  acceptance  of  a  proposition  by  letter 
is  from  the  time  the  written  acceptance  is 
sent.  Civil  Code  1910,  |  4231.  There  la  no 
evidence  In  the  record  to  show  that  Newton 
&  Bro.  objected  to  the  ''cancellation"  of  the 
order.  As  the  shipment  sued  for  had  been 
sent  by  the  candy  company  prior  to  the  date 
•of  this  "cancellation/'  and  as  the  shipment 
was  duly  received  by  Newton  &  Bro.,  we  are 
of  the  opinion  that  It  was  obligatory  upon 
them  to  pay  for  the  goods,  and  that  the  judge 
of  the  superior  court  erred  in  sustaining  the 
<:ertlorarl  and  remanding  the  case  to  the  mu- 
nicipal court  for  a  new  trial. 

Judgment  reversed. 

JENKINS,  P.  J^  and  STEPHENS,  J.,  con- 
cur. 


<27  Ga.  App.  501) 
NICHOLS  V.  WARD  et  al.     (No.  12167.) 

<  Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  24, 1921.) 

(ByUdbuM  hy  ike  Court  J 

I.  Chattel  mortgaoes  ^s»25 1— Mortgagor  fore- 
closing before  maturity  seed  show  only  de- 
sign or  intent  to  improperly  dispose  of  prop- 
erty. 
Where  a  chattel  mortgage  is  foreclosed  and 
levied  before  its  maturity,  under  sections  3287 
and  5055  of  the  Civil  Code  of  1910,  upon  the 
grounds  that  the  mortgagor  is  actually  dispos- 
ing or  attempting  to  dispose  of  the  mortgaged 
property  so  as  to  lessen  the  security,  and  that 
he  is  about  to  remove  from  the  county  of  his 
residence,  it  is  not  necessary  for  the  plaintiff 
to  show  that  the  defendant  was  attempting  to 
dispose  of  the  property,  or  was  about  to  re- 
move from  the  county,  on  the  very  day  upon 
which  the  affidavit  to  obtain  the  foreclosure 
was  made.  It  is  sufficient  to  show  the  exist- 
ence of  such  a  present  design  or  intention,  and 
the  defendant's  purpose  to  carry  it  into  execu- 
tion, at  or  about  the  time  of  the  foreclosure. 
Ferryman  v.  Pope,  102  Ga.  502  (4),  606,  81 
S.  E.  37:  Sdx  V.  Pump,  86  Ga.  626  (2),  631. 


2.  Evidencs  ^s»l5l  (8)— Intent  vf  mortgagor 
to  dispose  of  property  so  as  to  lessen  sees- 
rity  before  matnrlty  may  be  proved  by  lUa 
testimony. 

Where,  as  in  such  a  case,  design  or  intent  is 
relevant  to  an  issue,  It  may  be  proved  by  the 
evidence  of  the  person  himself  testifying  di- 
rectly as  to  what  his  intention  was  in  the  giv- 
en instance,  although  such  evidence  is  not  con- 
clusive, but  is  to  be  considered  with  all  the 
facts  and  circumstances  of  the  case  in  deter- 
mining the  real  intention.  Hale  v.  Robertson, 
100  Ga.  169,  27  S.  B.  937;  Alexander  v.  State, 
118  Ga.  26  (4),  44  S.  E.  861;  Acme  Brewing 
Co.  V.  Central  of  Ga.  R.  &  Blsg.  Co.,  116  6a. 
494  (9),  42  S.  B.  8;  7  Enc.  of  Evidence,  596; 
1  Wigmore  on  Ev.  716. 

3.  Evidenee  «=»I5I(8)— Of  mertgagei'a  latest 
to  remove  from  county  held  properly  ex- 
eluded. 

In  the  trial  of  a  claim  interposed  by  a 
third  person  upon  such  a  foreclosure,  the  court 
properly  excluded  the  testimony  of  the  mort- 
gagor hi  answer  to  the  question,  "What  did 
you  expect  to  do,  or  what  had  yon  planned  to 
do,  In  reference  to  your  half  of  the  crop?*^ 
the  answer  being,  "I  had  planned  to  diapoee 
of  my  part  of  the  crop,  and  put  tiie  money  in 
my  pocket,  and  go  back  to  Atlanta  without 
paying  off  the  mortgage.**  Such  testimony, 
while  in  principle  admissible,  failed  to  show 
either  when  the  plan  existed  or  was  to  be  ex- 
ecuted, so  as  to  connect  sudi  intended  dis- 
posal of  the  property  with  any  time  at  or 
about  the  date  of  foreclosure.  For  the  same 
reason,  certain  admissions  of  the  mortgagor 
to  a  like  effect  were  properly  exduded. 

4.  Chattel  mortgagee  4=»282— Dlrectioe  of  ver- 
diot  for  third  person  elalmlng  property  ea 
foreolosure  hefore  maturity  held  Inpreper 
under  evidenoe. 

Under  the  rule  expressed  in  the  first  din- 
sion  of  the  syllabus,  it  was  error,  however, 
to  direct  a  verdict  for  the  claimant  on  the 
theory  that  the  foreclosure  of  the  mortgage  be- 
fore its  maturity  was  premature;  since  the 
mortgagor's  testimony  for  the  plaintiff  showed 
that  just  prior  to  the  foreclosure  the  mort- 
gagor was  planning  and  actually  preparing  to 
leave  the  county  of  his  residence  and  go  to  a 
city  in  another  county  as  soon  as  he  could 
get  away,  that  he  had  engaged  work  and  acta- 
ally  rented  a  home  in  that  city,  that  all  he  had 
to  do  was  to  load  his  things  and  go,  and  that 
part  of  his  things  were  already  packed.  Nor 
would  the  mere  fact  that  the  mortgagor  was 
arrested  and  incarcerated  in  Jail  for  a  period 
extending  from  three  days  before  the  mortgage 
was  foreclosed  until  four  days  thereafter  so 
negative  the  possibility  of  his  forming  and 
executing  an  intention  to  remove  from  the 
county  as  to  take  such  issue  from  the  jury; 
there  being  no  proof  Uiat  the  charge  was  non- 
bailable,  but  the  evidence,  on  the  contrary, 
showing  that  he  was  actually  released,  and  that 
he  removed  from  the  county  shortly  thereafter. 
The  rule  stated  in  Nossbaum  v.  Waterman,  9 
Ga.  App.  56,  58,  70  S.  E.  259,  does  not  appear 
to  have  been  in  any  wise  invoked. 

Error  from  Superior  Conrt,  Barrow  Gotm- 
ty;  Andrew  J.  Cobb,  Judge. 


A=5»For  othsr  cases  sm  same  topic  and  K^T-NUMBBR  lo  all  Key-Numbered  Dis«8ta  and  Ipdexea 
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DOUGLAS  ▼.  STEPHENB 

(108  8.B.) 


AetioD  between  W.  D.  Klchols  and  J.  T. 
Ward  and  others.  From  an  adverse  judg- 
ment, Nichols  brings  error.    Reversed. 

W.  L.  Nix,  of  Lawrencerille,  for  plaintiff 
In  error. 

O.  A.  Johns  and  J.  O.  Pratt,  both  of  Wind- 
er, for  defendants  in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

8TDPHBNS  and  HILiL,  JJ.,  concur. 


(27  Ga.  App.  486) 

DOUGLAS  et  al.  v.  STEPHENS. 

STEPHENS  V.  DOUGLAS  •!  aL 

(Nes.  12549^  12550.) 

{Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.) 

(SyUabui  hp  the  Cowrt.) 

1.  Eviflenoe  supporting  alleflatlons  of  patitloa. 

The  evidence  in  snpport  of  the  allegations  of 
the  petition,  as  set  oat  in  the  second  count 
of  the  petition,  is  suflSdcnt  to  support  the 
verdict  for  the  plaintiff  on  that  count,  and  the 
objection  made  to  the  admission  of  e^dence  ha 
the  amended  motion  for  a  new  trial  is  without 
merit. 

2.  Evidence  sapportlag  aileoatioM  aff  pelltloii. 

The  evidence  in  support  of  the  allegations 
<>f  the  first  count  of  the  petition  proved  a  prima 
fade  case  for  the  plaintiff,  and  the  judgment 
<A  nonsuit  as  to  this  count  lE^ould  not  have  been 
awarded. 

(Admional  SyUahw  Ity  Bdiiarial  Btaf.) 

8.  Work  and  labor  «=»4(2)— Promlsa  to  pay  for 
valuable  services  Implied. 
Where  one  performs  for  another  with  the 
other's  knowledge  a  useful  service  of  a  char- 
acter that  is  usually  charged  for,  and  the  latter 
expresses  no  dissent  or  avails  himself  of  the 
service,  a  promise  to  pay  the  reasonable  value 
of  the  service  is  implied. 

4.  Appeal  and  error  <&=97I9(I),  724(l)»  750(1) 
—Assignments  of  error  may  be  oa  mllngs 
complained  of  In  exceptions. 

Under  Act  approved  Aug.  15,  1921,  asaign- 
nents  of  error  need  not  be  taken  on  exceptions 
pendente  lite,  being  sufficient  if  taken  only  on 
the  rulings  therein  complained  of. 

5.  Payment  ^s»59,  65(6)— An  affirmative  de- 
fense. 

In  an  action  to  recover  the  reasonaUe  value 
of  services  rendered,  payment  is  an  affirmative 
defense  which  must  be  set  up  and  proved  by 
the  defendant 

Elrror  from  City  Ck>nrt  of  Bainbridge;   H. 
B.  Spooner,  Judge. 


Actiloa  by  D.  S.  Stephens,  administratrix, 
against  D.  Douglas  and  others.  There  was  a 
nonsuit  as  to  one  oonnt,  and  a  Judgment  for 
plaintiff  on  another  count,  and  defendants 
bring  error,  and  plaintiff  brings  cross-error. 
Affirmed  on  main  bill  of  exceptions,  and  re- 
versed on  cross-bUL 

J.  G.  Hale  and  M.  B.  O^Neal,  both  of  Bain- 
bridge, for  plaintiffs  in  error. 

Jno.  R.  Wilson  and  H.  a  Harrison,  both  of 
Bainbridge,  for  defendant  In  error. 

HIIiL^  J.  This  was  a  salt  oo  an  implied 
contract,  to  recover  for  the  value  of  services 
rendered  by  the  husband  of  the  plaintiff. 
The  petition  contained  two  counts.  The  first 
count  was  for  services  rendered  on  account 
of  the  sale  of  a  milling  plant,  which  It  is  al- 
leged the  decedttit  sold  for  and  on  behalf  of 
the  defendants,  and  the  claim  is  based  on  a 
quantum  meruit  for  sudi  services.  The  sec- 
ond count  was  for  services  roidered  by  the 
decedent  husband  of  the  plaintiff  as  a  care- 
taker of  the  mill  property  before  its  sale, 
and  the  claim  is  for  a  quantum  meruit  on 
this  account  At  the  conclusion  of  the  evi- 
dence the  trial  court  granted  a  motion  to  non- 
suit the  case  aa  to  the  first  count,  and  sub- 
mitted the  second  count  to  the  Jury,  who 
found  a  verdict  for  $175  for  the  plaintiff. 
The  defendants  filed  a  motion  for  a  new  trial, 
based  upon  the  general  grounds  and  upon  ex- 
ceptions as  to  the  adndssibillty  of  certain 
letters  as  evidence  in  favor  of  the  plaintiff. 
The  plaintiff  preserved  exceptions  pendente 
lite  to  the  Judgment  sustaining  the  motion 
for  a  nonsuit  on  the  first  count,  and  In  a 
cross-bill  of  exceptions  error  is  assigned  on 
that  Judgment 

[1,  3]  1.  The  Judgment  on  the  main  bill  of 
exceptions  is  affirmed.  The  evidence  for  the 
plaintiff  amply  supported,  if  it  did  not  de- 
mand, a  verdict  for  the  plaintiff  on  the  sec- 
ond count  of  the  petition.  Bhe  proved  that 
the  services  were  renderd  by  her  deceased 
husband  as  a  caretaker  of  the  property  In 
question  for  the  defendants  and  were  ac- 
cepted by  them,  and  that  the  reasonable 
value  of  such  services  was  from  $40  to  $50 
a  month.  There  was  no  afilrmatlve  defense, 
either  by  plea  or  evidence,  that  such  ser- 
vices had  been  paid  for  by  the  defendants. 

"It  is  said  that  the  only  difference  between 
an  express  contract  and  an  implied  contract  is 
that  in  the  former  all  of  the  terms  and  condi- 
tions are  expressed  between  the  parties,  while 
in  the  latter  some  one  or  more  of  the  terms 
and  conditions  are  implied  by  law  from  the  con- 
duct of  the  parties.  Thus,  where  one  performs 
for  another,  with  the  other's  knowledge,  a  use- 
ful service  of  a  character  that  is  usually  charg- 
ed for,  and  the  latter  expresses  no  dissent  or 
avails  himself  of  the  service,  a  promise  to  pay 
the  reasonable  value  of  the  service  is  implied." 
6  R.  C  li.  587, 
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[2,  4]  2.  A  motion  is  made  in  this  court 
to  dismiss  the  cross-bill  of  exceptions  by  vir- 
tue of  the  decision  of  this  court  In  Guthrie  v. 
Peninsular  Naval  Stores  Co.,  107  S.  E.  200, 
on  the  ground  that  there  Is  no  assignment 
of  error  upon  the  exceptions  pendente  lite, 
but  only  on  the  ruling  therein  complained  of. 
There  are  other  decisions  by  this  court  and 
the  Supreme  Court  to  the  same  effect.  Evi- 
dently to  meet  these  rulings  of  this  court 
and  of  the  Supreme  Court,  the  Legislature 
at  its  late  session  enacted  the  following  law: 

''An  act  to  regulate  and  prescribe  certain 
matters  of  review,  procedure  and  practice  in 
the  courts  of  this  state,  and  for  other  purposes. 

"Whereas,  it  is  the  policy  of  the  law  of  this 
state,  as  declared  in  section  6183  of  the  Civil 
Code,  that  no  case  shall  be  dismissed  by  the 
reviewing  courts  for  want  of  technical  con- 
formity to  the  statutes  or  rules  of  practice, 
where  there  is  enough  in  the  bill  of  exceptions 
and  transcript  of  record  to  enable  the  court 
to  ascertain  substantially  the  real  question  in 
the  case  which  the  parties  seek  to  have  de- 
cided therein;  and  whereas  the  refusal  of  the 
court  to  pass  upon  any  question  made  is  to 
that  extent  a  dismissal  of  the  case;  and  where* 
as  useless  duplication  in  records  and  briefs 
should  be  avoided: 

"Sec.  2.  Be  it  further  enacted,  that  when  the 
final  bill  of  exceptions  shows  that  exceptions 
pendente  lite  were  properly  filed  in  the  trial 
court,  and  where  the  contents  of  such  excep- 
tions pendente  lite  are  recited  in  the  bill  of 
exceptions,  or  a  copy  appears  in  the  transcript 
of  record,  an  assignment  of  error  in  the  final 
bill  of  exceptions,  either  upon  the  exceptions 
pendente  lite  or  upon  the  rulings  therein  ex- 
cepted to,  shall  be  held  to  be  sufficient'' 

This  act  was  approved  August  15,  1921. 
The  crossrbill  of  exceptions  in  the  present 
case,  as  to  the  assignment  of  error  therein, 
is  in  full  compliance  with  the  requirements 
of  the  statute,  and  therefore  the  motion  to 
dismiss  is  refused. 

[6]  The  judgment  of  the  trial  court  on  the 
cross-bill  of  exceptions  is  reversed.  The  evi- 
dence in  support  of  the  quantum  meruit  cov- 
ered by  the  first  count  of  the  petition  estab- 
lishes the  plaintiffs  claim  that  the  services 
therein  claimed  to  have  been  rendered  by 
her  deceased  husband  to  the  defendants  were 
in  fact  rendered,  that  these  services  were 
accepted  by  the  defendants,  and  that  the 
value  of  the  services  was  5  per  cent,  or 
$300,  on  the  amount  of  the  sum  arising  from 
the  sale  of  the  property  of  the  def&idants  by 
the  decedent  The  defendants  had  filed  a 
plea  of  general  issue,  but  they  introduced  no 
evidence  in  sui^port  thereof,  and  moved  for  a 
nonsuit,  which  was  granted  as  to  the  first 


count  of  the  petition.  The  defendants  insist 
that  the  nonsuit  was  demanded  because  the 
evidence  failed  to  show  that  the  defendants 
had  failed  and  refused  to  pay  the  deceased 
husband  of  the  plaintiff,  or  his  estate,  the 
reasonable  value  of  such  services,  and  that 
such  allegation,  and  proof  thereof,  is  neces- 
sary before  a  recovery  would  be  authorized. 
This  seems  to  be  the  general  rule. 

'*The  breach  of  the  promise  in  general  as- 
sumpsit is  the  neglect  and  refusal  of  the  de- 
fendant to  perform  it— that  is,  to  pay.  As  in 
special  assumpsit,  it  Is  an  essential  part  of  the 
cause  of  action,  and  must  in  all  cases  be  stat- 
ed." Shipman's  Common-Law  Pleading  (2d 
Ed.),  225;   40  Cyc.  2841;  5  C.  J.  1397. 

But  a  different  rule  seems  to  have  been 
announced  by  the  Supreme  Court  of  this 
state.  In  Christian  v.  Bryant,  102  6a.  561«  27 
S.  E.  666  it  is  held  that— 

"Payment  is  an  affirmative  defense  which 
should  be  set  up  and  proved  by  the  defendant" 

And  in  the  same  case  it  is  further  lield: 

*'An  action  on  account  for  personalty  alleged 
to  have  been  sold  and  delivered  by  the  plaintiff 
to  the  defendant  is  sufficiently  supported  by 
evidence  showing  the  sale  and  delivery  at  the 
price  sued  for,  and  it  is  not  incumbent  on  th** 
plaintiff  to  show  negatively  a  failure  on  the 
Xfort  of  the  defendant  to  pay,**     (Italics  ours.) 

See  Lanier  v.  Huguley,  91  Ck.  793, 18  8.  E. 
39. 

'^Ordinarily,  where  suit  is  brought  for  goods 
sold,  it  would  be  sufficient,  to  shift  the  burden, 
for  the  plaintiff  to  show  that  the  goods  were 
sold  and  delivered;  and  in  such  case  payment 
is  an  affirmative  defense  which  should  be  set 
up  and  proved  by  the  defendant"  Armour  v. 
Bluthenthal,  9  Oa.  App.  712,  72  S.  E.  170. 

"A  petition  that  alleges  the  employment  of 
plaintiff  by  defendant,  performance  of  stated 
services,  with  a  general  statement  of  the  items 
of  work  done,  the  aggregate  value  of  the  same, 
and  the  completion  of  the  contract  of  employ- 
ment, sets  forth  a  cause  of  action."  Kilkenny 
PlanUtion  v.  Furber,  130  6a.  492  (1),  61  S. 
E.  14. 

By  authority  of  these  decisions,  the  jud:;- 
ment  granting  the  nonsuit  as  to  the  claim 
for  services  set  out  in  the  first  count  of  the 
petition  must  be  reversed,  and  as  to  that 
count  a  new  trial  granted. 

Judgment  affirmed  on  main  bill  of  excep- 
tions;   reversed  on  cross-bill. 

JENKINS,  P.  J.  and  STB2PHENS,  J.,  oon- 
cnr. 
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(27  Ga.  App.  469) 

BANK  OF  LUMPKIN  v.   PEOPLE'S  BANK 
OF  ATHENS.    (No.  12409.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 
Oct  7,  1921.     Rehearing  Denied  Oct. 

24,  1921.) 


(8yllahu9  dy  Mo  Oaurt,) 

(.  Banks  and  banking  ^=s>i89— Bank,  promis- 
ing to  pay  another  porson's  draft,  helil  Ita- 
blo  as  on  an  original  undertaking. 

Where  a  bank,  at  the  request  of  oao  of  its 
customers,  notifies  another  bank  that  it  will 
pay  another  person's  draft  upon  him  with  bill 
of  lading  attached,  and  the  bank  thus  notified, 
acting  solely  on  the  faith  of  this  promise,  ad- 
vances to  the  drawer  the  money  represented  by 
the  draft,  the  bank  making  the  promise  is  liable 
to  the  other  bank  as  on  an  original  undertak- 
ing within  the  scope  of  its  general  business, 
and  its  status  is  not  that  of  a  mere  surety, 
pledging  its  credit  solely  for  the  benefit  of 
the  drawee.  In  such  a  transaction  the  prom- 
ise of  the  drawee  to  protect  the  draft  is  not  to 
be  taken  as  made  to  the  drawer,  or  to  the 
bank  making  the  advance,  but  as  given  to  his 
own  bank,  which,  in  consideration  of  credit  thus 
extended  by  it  to  its  own  customer,  and  in 
furtherance  of  the  agreement  made  by  and  be- 
tween them,  has  agreed  directly  and  alone  to 
repay  the  advance  to  be  made  by  the  other 
bank. 

(Addiiional  ByUabw  hy  Ediiorial  Staff.) 

2.  Pleading  ^=»270-^monded  domurrer,  olalm- 
Ing  that  aot  was  ultra  vires^  oould  be  filed 
by  corporation  at  any  time. 

Objections  that  an  amendment  to  a  demur- 
rer, alleging  that  act  of  defendant  bank  was  ul- 
tra vires,  should  have  been  filed  at  the  appear- 
ance term,  and  that  the  matter  was  one  for  a 
plea  in  abatement,  and  not  for  a  demurrer, 
were  without  merit;  the  demurrer  being  in 
the  nature  of  a  general  demurrer,  or  a  mo- 
tion to  dismiss,  which  could  be  filed  at  any 
time. 

3.  EvMenoe  ^=:>3l-^udloial  notlog  taken  of 
oharter  of  iiank. 

Oourt  may  take  judicial  cognisance  of  the 
charter  of  a  bank  filed  in  the  office  of  the  sec- 
retary of  state. 

4.  Banks  and  banking  ^=s>99^BaDk  cannot  lend 
credit. 

A  bank  cannot  lend  its  credit  to  another, 
cannot  become  indorser  for  another,  and  can- 
not guarantee  the  payment  of  the  debt  of 
another  solely  for  the  benefit  of  the  debtor. 

Error  from  City  Court  of  Athens;  J.  D. 
Bradwell,  Judge. 

Action  by  the  Bank  of  Lumpkin  against 
the  People's  Bank  of  Athens.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

The  Bank  of  Lumpkin  sued  the  People's 
Bank  of  Athens,  alleging,  in  substance,  that 
the  defendant  bank  was  indebted  to  the 
plaintiff  in   the  sum   of   $5,763.16;  this  in- 


(108  S.B.) 

debtedness  being  based  on  three  drafts, 
drawn  by  Frank  S.  Singer  on  the  Creekmore 
Company,  of  Athens,  Ga.,  which  drafts  were 
to  be  honored  by  the  People's  Bank  of 
Athens.  The  drafts  were  drawn  in  accord- 
ance with  a  telegram  sent  by  the  People's 
Bank  of  Athens  to  the  Bank  of  Lumpkin  on 
February  14,  1918,  as  follows: 

"We  will  honor  drafts  with  bill  of  lading  at- 
tached on  Creekmore  covering  2,600  bushels  of 
peas  at  $3.50  a  bushel.^ 


In  accordance  with  this  telegram  the  Bank 
of  Lumpkin  paid  Frank  S.  Singer  for  the 
drafts  and  sent  them  to  the  People's  Bank  of 
Athens,  with  the  bills  of  lading  attached,  and 
the  People's  Bank  of  Athens  failed  and  re- 
fused to  pay  the  drafts.  The  People's  Bank 
of  Athens,  before  pleading  to  the  merits, 
filed  a  demurrer  to  the  petition,  the  de- 
murrer was  overruled,  and  no  exceptions 
were  taken  to  this  judgment.  The  defend- 
ant thereupon  amended  the  demurrer,  and 
demurred  to  the  amended  petition  of  the 
plaintiff,  and  in  the  amendment  to  the  de- 
murrer contended  that  the  act  of  the  defend- 
ant, through  its  ofi^cers,  in  which  the  prom- 
ise was  made  to  honov  the  drafts  on  the 
Creekmore  Company,  as  stated,  was  ultra 
vires,  being  an  act  of  suretyship,  and  ^beyond 
the  authority  of  the  bank.  This  ground  of 
the  demurrer  was  sustained,  and  the  suit 
dismissed,  and  the  case  came  to  this  oourt 
on  exceptions  to  this  Judgment. 

T.  T.  James,  of  Lumpkin,  and  Shackelford 
ft  Meadow  and  Thos.  J.  Shackelford,  all  of 
Athens,  for  plaintiff  in  error. 

H.  C.  Tuck  and  Lamar  C.  Rudcer,  both 
of  Athens,  for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[2,  3]  The  am^idment  to  the  demorro*  con- 
tending that  the  act  of  the  defendant  bank 
was  ultra  vires,  was  objected  to  by  the  plain- 
tiff on  the  ground  that  it  came  too  late, 
as  it  should  have  been  filed  at  the  appearance 
term,  being  in  its  nature  a  special  demurrer, 
and  an  exception  was  taken  to  the  overruling 
of  this  objection.  Objection  was  also  made 
on  the  ground  that  this  was  a  matter  for  a 
plea  in  abatem^it  and  not  for  demurrer. 
We  do  not  think  there  is  any  merit  in  either 
of  these  objections  to  the  filing  of  the  de- 
murrer, as  in  our  opinion  the  demurrer  was 
in  the  naturp  of  a  general  demurrer,  or  a 
motion  to  dismiss,  and  could  be  filed  at  any 
time,  and  it  was  proper  to  make  the  ques- 
tion by  general  demurrer,  and  not  by  plea, 
as  the  oourt  would  have  the  right  to  take 
judicial  cognizance  of  the  charter  of  the  de- 
fendant bank,  filed  in  the  ofi^ce  of  the  secre- 
tary of  state.  But  the  view  we  take  of  the 
main  question  in  this  case  renders  immate- 
rial the  questions  thus  made. 

[1,  4]  The  question  is  whether  the  promise 
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of  the  defendant  bank,  In  Its  telegram  to  thei 
plaintiff,  was  an  original  undertaking  within 
the  scope  of  its  general  business,  or  was  a 
pledging  of  its  credit  solely  for  the  benefit 
of  the  drawee  of  the  drafts,  in  which  event 
it  would  be  an  ultra  vires  act,  and  the  bank 
would  not  be  liable.  The  principle  is  well 
established,  especially  by  the  decisions  of  the 
courts  of  this  state  in  the  cases  of  Bank  of 
Omega  v.  Wlngo,  etc,  Go^  19  Ga.  App.  177, 
91  S.  E.  261,  and  First  National  Bank  of 
Tallapoosa  v.  Monroe,  185  Ga.  614,  60  S.  B. 
1128,  82  L.  R.  A.  (N.  S.)  560,  that  a  bank  can- 
not lend  its  credit  to  another,  cannot  become 
indorser  for  another,  and  cannot  guarantee 
the  payment  of  the  debt  of  another  solely 
for  the  benefit  of  the  debtor.  Under  the  de- 
cisions in  the  case  of  Bank  of  Omega  v. 
Wlngo,  etc.,  Co.,  supra,  we  think  it  dear  that 
the  promise  of  the  Athens  bank  in  the  pres- 
ent case  constituted  an  original  undertaking 
and  not  an  act  of  suretyship.  Upon  the  re- 
ceipt of  the  telegram  from  the  Athens  bank, 
agreeing  to  honor  the  drafts  and  pay  for  the 
2,500  bushels  of  peas  at  $3.60  a  bushel,  and 
relying  upon  its  promise,  the  Bank  of  lAimp- 
kin  advanced  the  money  and  deposited  the 
drafts  with  the  bills  of  lading  attached,  and 
thereby  the  peas  purchased  became  the  pro]>- 
erty  of  the  Athens  bank,  possession  of  which 
it  was  entitled  to  <m  the  payment  of  the 
drafts,  and  thereafter  the  Bank  of  Dnmpkin 
relied  solely  upon  the  Athens  bank  for  pay- 
ment. 

The  Athens  bank's  telegram  of  acceptance 
to  the  Bank  of  Lumpkin  was  conditioned 
only  upon  two  things:  That  the  peas  should 
be  paid  for  at  $3.50  per  bushel,  and  that  the 
bills  of  lading  should  be  attached  to  the 
drafts.  This  was  a  perftetly  legitimate 
banking  transaction.  Hie  Bank  of  Lumpkin 
had  a  rig^t  to  rely  upon  the  promise  of  the 
Athens  bank.  Indeed,  it  had  a  right  to  rely 
upon  the  inference  that  the  Athens  bank  was 
to  pay  these  drafts  out  of  funds  that  it  had 
on  hand  of  the  Creekmore  Company  on  whom 
the  drafts  were  drawn.  The  Bank  of  Lump- 
kin had  the  right  to  assume  that  it  was  a 
legitimate  banking  transaction,  and  that  the 
Creekmore  Company  had  funds  in  the  hands 
of  the  Athens  bank  out  of  which  to  pay  these 
drafts.  The  transaction,  tersely  stated,  is 
hs  fbUows: 

Singer,  at  Lumpkin,  had  peas  to  sell. 
Creekmore  Company,  a  customer  of  the 
People's  Bank  of  Athens,  desired  to  buy  these 
peas.  These  parties  had  to  use  the  banks  to 
carry  out  this  commercial  transaction.  If 
the  People's  Bank  had  been  at  Lumpkin,  and 
had  desired  to  furnish  the  money  to  the 
Creekmore  Company  to  buy  these  peas,  the 
bank  could  have  taken  the  bills  of  lading  in 
its  name  and  given  the  purchase  money  over 
tp  the  Creekmore  Company,  or  to  Singer; 
and  If  such  had  been  the  case,  it  could  not 


have  been  said  that  the  bank,  in  advancing 
the  money,  was  acting  outside  of  its  charter. 
But  the  People^s  Bank  was  not  at  Lumpkin, 
and  could  not  pay  over  the  money  to  Singer 
for  the  peas  for  the  account  of  its  customer, 
the  Creekmore  Company;  therefore  the  Peo- 
ple's Bank  used  the  wire  and  the  services 
of  the  Bank  of  Lumpkin.  It  wired  the  Bank 
of  Lumpkin  to  pay  for  the  peaa,  2,500 
bushels,  at  $8.60  a  bushel,  and  to  draw  the 
drafts  on  the  Cre^more  Company  for  the 
amount,  with  the  bills  of  lading  attached. 

In  our  opinion  this  was  an  original  undo^ 
taking  In  which  it  was  agreed,  in  effect,  to 
pay  badE  the  money  to  the  Bank  of  Lumpkin, 
If  the  Bank  of  Lumpkin  advanced  it  under 
the  instructions  of  the  PeopIe*s  Bank;  and 
the  Bank  of  Lumpkin  carried  out  the  in- 
structions given  it  by  the  People's  Bank  to 
the  very  letter  and  paid  for  the  peas  at  9BJ50 
a  bushel,  2,500  bushels,  and  drew  the  drafts 
on  the  Creekmore  Company  throng  the  Peo- 
ple's Bank,  with  the  bills  of  lading  attached. 
The  transaction  between  the  two  banks  was 
a  usual  and  ordinary  banking  transaction. 
If  such  transactions  were  ultra  vires,  banks 
would  be  crippled  and  commercial  transac- 
tions greatly  delayed  and  hindered.  We 
therefore  conclude  that  the  learned  trial 
Judge  erred  in  sustaining  the  demurrer  to  the 
petition  on  the  ground  covered  by  the 
amended  demurrer,  to  the  effect  that  the  act 
of  the  Athens  bank  was  ultra  vires,  and  for 
that  reason  not  enforceabla 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STBPHfiNS,  J.,  con- 
cur. 


(27  Oft.  App. 

SAVANNAH  RIVER  LUMBER  CO.  v. 
MYERS.     (No.  12104.) 


(Court  of  Appeals  of  Oeorgia,  IMvision  No.  1. 

Oct  6,  1921.) 

I.  Master  and  servant  ^=»30(2)  —  Rsfosal  to 
obey  order  lustlfyfng  dlseharge. 

In  a  suit  by  an  employee  to  recover  salary 
for  a  period  following  an  alleged  wrongful  dis- 
charge, where  the  employer  pleaded  justifica- 
tion because  of  the  refusal  of  the  employee 
to  obey  a  certain  order,  the  right  to  recover 
would  depend  upon  whether  it  was  the  duty 
of  the  plaintiff  to  obey  the  order  given,  and 
upon  whether  or  not  a  refusal  aathorited  the 
discharge.  Oa.  Coast,  etc.,  R.  C!o.  v.  McFar- 
land,  182  Oa.  640,  64  S.  E.  897. 

(a)  The  refusal  of  the  servant  to  perform 
services  not  provided  for  in  the  contract  win 
not  justify  a  discharge.  Sugg  v.  Blow,  17  Mo. 
859  (1);  Marz  v.  Mfller/134  Ala.  848  (4),  92 
South.  766. 
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2.  Certiorari  properly  deoled: 

The  queetione  of  fact  were  snbmitted  to  the 
Jndse  of  the  municipal  court  of  Sayannab,  hie 
Judgment  is  supported  by  the  evidence,  no  er- 
ror of  law  appears,  and  the  judge  of  the  superi- 
or court  properly  overruled  the  certiorari. 


Brror  from  Superior  Court,  Chatham  Covn- 
ty ;  P.  W.  Meldrln,  Judge. 

Action  by  Alice  Myers  against  the  Savan- 
nah River  Lumber  Company.  Judgment  for 
plaintiff  In  the  municipal  court,  certiorari 
properly  overruled,  and  defendant  brings  er- 
ror.   Affirmed. 

Hitch,  Denmark  &  Lovett,  and  Alvan  B. 
Rowe,  all  of  Savannah,  for  plaintiff  in  error. 

Geo.  H.  Richter,  of  Savannali,  for  defend- 
ant in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYIiBS,  O.  Jn  and  LUKB,  J.,  concur. 
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(27  Ga.  App.  489) 
MUSE  V.  JONES.     (No.   12553.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  7,  1921.) 


(27  Oa.  App.  404) 

DAVIS  V.  CARTER.    (No.  12575.) 

(Oonrt  of  Appeals  of  (Georgia,  Division  No.  2. 

Oct.  7,  1921.) 

fBifUahm  ^  the  Oowri.) 

Railroads  «s>443(l)— Evidenoe  together  with 
statotory  preeumption  held  to  sostaln  rsoov- 
ery  for  kilifng  stoek. 
Seven  cows,  the  property  of  the  plaintiff, 
were  killed  while  on  the  railroad  track  by  the 
ranning  of  the  engines  and  cars,  and  a  verdict 
was  given  to  the  plaintiff  for  $600.  The  stat- 
utory presumption  of  negligence  against  the 
railroad  company,  which  arose  on  proof  of  the 
killing  of  the  cows,  was  not  clearly  and  com- 
plete^  rebutted  by  the  positive  and  undisputed 
evidence  of  the  employees  in  charge  of  the  run* 
ning  of  the  trains,  and  the  evidence  was  in  con- 
flict on  the  subject  of  negligence.  No  error  of 
law  was  committed  by  the  trial  judge;  conse- 
quently the  judgment  overruling  the  motion 
for  a  new  tdaX  must  be  af&rmed. 

Error  from  Superior  Court,  Stewart  Ootm- 
ty;    Z.  A.  Littlejohn,  Judge. 

Action  by  J.  H.  Carter  against  J.  O.  Davis, 
Agent,  etc '  Judgment  for  plaintiff,  and  de- 
fendant brings  error.   Affirmed. 

G.  T.  Harrell,  of  Lumpkin,  and  W.  W. 
Dykes,  of  Amerlcus,  for  plaintiff  In  error. 

K.  L.  Glllen,  of  Richland,  and  W.  D. 
Crawford,  of  Buena  Vista,  for  defendant  In 
error. 

HTTJ4,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J., 
concur. 


f8vUabU9  ^  the  Oaurt.) 

Appeal  and  error  ^s>l  005  (3)— Approved  ver- 
dict 00  ooofllctlng  evidenoe  not  disturbed. 

This  was  a  suit  for  commissions  alleged  to 
be  due  on  the  sale  of  an  automobile.  The  suit 
was  filed  in  a  justice's  court,  where  a  verdict 
was  rendered  for  the  plaintiff,  and  an  appeal 
was  taken  to  the  superior  court,  where  a  ver- 
dict was  again  rendered  for  tiie  plaintiff.  The 
evidence  was  conflicting,  and  the  sole  question 
is  a  question  of  fact,  lliere  was  sufficient  evi- 
dence to  authorize  the  verdict,  and  this  ver- 
dict has  the  approval  of  the  trial  judge. 

Error  from  Superior  Court,  Carroll  Coun- 
ty; F.  A.  Irwin,  Judge. 

-  Suit  by  H.  O.  Jones  against  O.  P.  Muse. 
Judgment  for  plaintiff  in  circuit  court,  on 
appeal  from  justice  court,  and  defendant 
brings  error.    Affirmed. 

Enunett  Smith,  of  CSarrollton,  for  plain- 
tiff In  error. 

Boykln  &  Boykln,  of  Carrollton,  for  de- 
fendant in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,    P.   J.,   and    STEPHENS.   J., 
concur. 


(27  Ga.  App.  428) 
BANKS  V.  NEELY.     (No.  12522.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Oct  6,  1921.) 

fSyUahus  hy  the  Court.) 

Certiorari  ^s»6d— Affirmance  io  absenoe  of  er- 
ror, where  evldenoe  authorized  verdict. 

There  is  no  merit  in  any  of  the  assignments 
of  error  in  this  case,.  The  evidence  authorized 
the  verdict,  and  the  judge  of  the  superior  court 
did  not  tfr  in  overruling  the  certiorarL 

Error  from  Superior  Court,  B^ton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  between  C.  H.  Banks  and  S.  E. 
Neely.  From  an  adverse -Judgment,  the  for- 
mer brings  error.    Affirmed. 

nines  &  Jordan  and  J.  Paul  Hinde,  all  of 
Atlanta,  for  plaintiff  in  error. 

Kendrlck  L.  Scott  and  Harry  L.  Greene, 
both  of  Atlanta,  for  defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLCODWORTH,  J., 
concur. 


For  other  cases  see  tame  toplo  and  KHrr-NtTMBBR  in  all  Key-Numbered  Dlceita  and  Indexes 


838 


108  SOUTHBASTERN  REPORTER 


(V«. 


(131  Va.  289) 

MILLER  ot  al.  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

22,  1921.) 


1.  Landlord  and  tenant  <9s»l90(2)  —  Partial 
eviotlon  excuses  liability  to  pay  rent,  If  en- 
tire. 

If  rent  is  entire,  tenant  is  released  from 
liability  to  pay  during  continuance  of  a  partial 
eviction,  though  he  continued  to  occupy  the 
remainder  of  the  premises. 

2.  Rallroaifs  ^=»  1 33  (4)— Rent  on  loase  of  ma- 
terials for  lessee's  spur  track  held  recovera- 
ble, though  lessor  removed  its  oonneotlon 
track. 

Under  a  contract  whereby  a  railroad  com- 
pany agreed  to  lease  rails  and  materials  to  a 
mining  company  for  its  spur  track  at  an  agreed 
rental,  fixed  at  a  percentage  of  the  market 
value,  with  right  to  terminate  rental  payments 
by  acquiring  the  materials  within  a  certain 
time,  and  the  railroad  company  also  agreed  to 
furnish  the  use  of  a  connection  track  on  its 
right  of  way  at  a  rental  fixed  at  the  cost  of 
maintenance,  to  be  paid  so  long  as  the  lessee 
used  the  connection,  the  lessor  being  given  the 
exclusive  right  to  control  and  operate  said  con- 
nection track,  and  right  to  exercise  its  owner- 
ship, held,  that  the  lessor's  removal  of  the  con- 
nection track  on  the  lessee's  discontinuance  of 
the  use  of  its  spur  did  not  defeat  recovery  of 
rental  for  the  rails  and  materials;  the  rent 
not  being  entire,  and  such  removal  not  con- 
stituting a  partial  eviction,  the  covenants  in 
the  contract  being  independent 

3.  Covenants  $s>26— Whether  dependent  or  In- 
dependent depends  on  Intention. 

Covenants  are  dependent  or  independent, 
according  to  the  intention  of  the  parties  and 
the  good  sense  of  the  case. 

Appeal  from  Circuit  Court,  Washington 
County. 

Suit  by  the  Southern  Railway  Company 
against  J.  R  Miller,  administrator  of  W.  B. 
Bennett,  deceased,  and  others.  From  a  de- 
cree for  plaintiff,  defendants  appeal.  Af- 
firmed. 

D.  T.  Stant,  of  Bristol,  for  appellants 
Pennington,  Price  &  Jones,  of  Bristol,  for 
appellee. 

SAUNDERS,  J.  In  September,  1919,  the 
Southern  Railway  Company  filed  Its  bill  in 
equity  in  the  drcult  court  of  Washington 
county  against  J.  E.  Miller,  administrator 
of  W.  B.  Bennett,  deceased,  Carrie  I.  I/Uther, 
Essie  Marie  Updegraff,  and  Donald  Bennett, 
to  attach  the  estate  of  the  said  Carrie  I. 
Luther,  Elssie  M.  Updegraff,  and  Donald  W. 
Bennett,  and  thereby  enforce  the  collection 
of  a  claim  alleged  to  be  due  from  the  estate 
of  the  said  W.  B.  Bennett  to  the  said  rail- 
road company.  This  claim  arose  in  this  wise : 


The  Southern  Mining  ft  Manuftoturing 
Company  entered  into  a  wrlttai  contract 
with  the  Virginia  &  Southwestern  Railway 
Company  on  May  20,  1907,  relating  to  a  cer- 
tain short  line  of  railroad  leading  from  Ben- 
hams  in  Washington  county,  a  point  on  the 
said  Virginia  &  Southwestern  Railway  Com- 
pansr's  road,  to  a  proposed  limestone  and 
marble  quarry  in  the  county  of  Washington, 
the  property  of  the  said  manufacturing  com- 
pany. The  estate  of  W.  B.  Bennett  now  oc- 
cupies the  place  of  the  Southern  Mining  & 
Manufacturing  Company,  and  the  Southern 
Railway  Company  that  of  the  Virginia  & 
Southwestern  Railway  Company. 

The  Southern  Railway,  plaintiff  in  the  bill, 
supra,  claimed  that  certain  rents  were  due 
it  from  the  estate  of  said  Bennett 

The  sole  question  for  decision  is  whether 
the  railway  company,  under  the  proper  in- 
terpretation of  the  contract  supra.  Is  en- 
titled to  collect  its  dalm  in  full.  The  de- 
fendants demurred  to  the  plaintiff's  bill. 
This  demurrer  was  sustained  and  leave  given 
to  amend  the  bill  at  bar.  This  was  done. 
Thereupon  the  defendants  filed  their  an- 
swer to  the  amended  bill,  admitting  the  con- 
tract relied  upon  by  the  plaintiff,  and  a  por- 
tion of  the  claim  for  rent,  to  wit,  $151.53, 
but  denying  any  further  liability.  The  case 
was  heard  upon  the  bill,  answer,  exhibits, 
and  an  agreement  of  facts,  and  a  decree  en- 
tered awarding  the  plaintiff  the  full  amount 
of  rent  claimed.  An  appeal  from  said  decree 
by  the  defendants  brings  the  controversy  be- 
fore this  court  for  review. 

The  contract  between  the  parties  contains 
a  number  of  covenants,  and  to  reach  a  prop- 
er determination  of  this  controversy  it  wUl 
be  necessary  to  determine  whether  these  cov- 
enants are  dependent,  or  independent.  There 
are  no  controverted  facts. 

The  indenture  between  the  original  parties 
who  are  r^resented  by  the  plaintiff  and  de- 
fendant now  before  the  court,  recites  that: 

"Whereas,  the  first  party  [i.  e.,  the  mining 
and  manufacturing  corporation]  desires  a  con- 
nection with  the  second  party's  main  line  at 
Benham's,  as  shown  on  the  map,  and  also  wish- 
es to  lease  from  the  said  second  party,  for  use 
on  its  said  line  of  railroad,  rails,  frogs,  switch- 
es, spikes,  bolts,  and  splices,  and  the  party  of 
the  second  part  has  agreed  to  afford  said  con- 
nection and  lease  said  rails,  etc,  to  the  first 
party  on  the  terms  and  conditions  hereinafter 
mentioned:  Now,  therefore,  in  consideration  of 
the  premises,  it  is  agreed  between  the  parties 
hereto,  as  follows." 

According  to  paragraph  2,  the  railroad 
company  agreed  to  lease  to  the  mining  com- 
pany for  the  consideration  stated  in  the  next 
succeeding  paragraph  the  necessary  rails, 
spikes,  frogs,  etc.,  and  to  lay  and  surface  the 
tracks  whenever  the  grading  had  been  done, 
and  the  ties  and  timber  furnished  as  provid- 
ed by  paragraph  1.    By  the  terms  of  para- 
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graph  3,  the  mining  company  agreed  to  pay 
the  railway  company  as  a  rental  6  per  cent 
on  the  total  market  value  of  said  rails,  etc., 
and  the  cost  of  laying  and  surfacing  the 
tracks  as  per  statement,  etc. 

With  respect  to  the  connection.  It  was  pro- 
vided by  paragraph  10  that  the  mining  com- 
pany should  buUd  its  railroad  to  the  right 
of  way  of  the  railroad  company,  and  should 
furnish  for  such  track  all  necessary  mate- 
rials, including  rails,  etc.,  and  do  the  nec- 
essary grading. 

By  paragraph  11,  the  railroad  company 
was  to  lay  said  track,  and  the  mining  com- 
pany to  reimburse  it  for  the  cost  of  same. 

By  paragraph  15,  the  mining  company 
agreed,  so  long  as  it  used  said  track,  to 
pay  to  the  railroad  company  the  actual  cost 
of  maintaining  same,  bills  for  the  cost  of 
maintenance  to  be  paid  annually.  Refer- 
ence will  be  made  hereafter  in  their  appro- 
priate connection  to  other  provisions  of  this 
contract.  The  plaintiff  claims  that,  pursu- 
ant to  the  contract,  supra,  rent  was  due  from 
November  1,  1917,  at  the  rate  of  $42.14  a 
month  up  to  July  1,  1919;  the  total  being 
$8S4.94  principal  and  $44.24  interest 

The  defendants  admit  an  Indebtedness  of 
$151.53,  but  set  up  as  a  defense  to  the  bal- 
ance of  the  claim  that— 

"In  September,  1917,  the  plaintiff  without 
giving  the  notice  required  by  clause  twelve  of 
the  contract,  or  any  DOtice,  took  up  the  connec- 
tion track,  and  removed  from  the  premises 
the  materials  used  in  making  said  connection, 
and  had  not  restored  or  replaced  the  same  up 
to  the  bringing  of  this  suit,  or  until  now,  in 
violation  of  the  terms  of  the  contract" 

With  reference  to  this  charge  that  the  rail- 
road company  discontinued  the  connection 
track,  the  following  citation  is  made  from 
the  agreed  facts: 

(3)  "For  the  purpose  of  additional  safety  to 
the  complainants  on  the  main  track,  in  Sep- 
tember, 1917,  without  giving  notice  to  the  de- 
fendants, the  complainants  removed  the  connec- 
tion track  referred  to  in  the  contract,  and  have 
not  replaced  the  same.  At  that  time  the  de- 
fendants' railroad  was  not  being  used  for  any 
purpose,  and  had  not  been  used  since  operations 
ceased,  as  stated  above,  and  defendants,  after 
the  track  was  discontinned,  not  knowing  of  the 
disconnection,  made  no  objection  thereto,  and 
no  request  to  have  the  same  reconnected." 

Paragraph  2  of  the  agreed  facts  gives  the 
date  when  the  defendants  discontinued  the 
operation  of  their  road,  as  well  as  other  de- 
tails: 

(2)  "W.  B.  Bennett  died  June  11, 19ia  The 
estate  of  W.  B.  Bennett  operated  said  plant 
by  W.  M.  Lundy,  superintendent,  after  Ben- 
nett's death,  but  ceased  all  operations  soon  aft- 
er February,  1917,  and  did  not  resume,  or 
attempt  to  resume,  operations  thereafter,  but 
left  the  property  in  charge  of  a  caretaker  while 
not  in  use,  though  the  machinery  and  equip- 


ment remained  at  the  quarry  which  the  railroad 
was  built  to  serve.'* 

[1]  The  contention  of  the  d^endants  is 
that,  as  a  condition  precedent  to  recovery  of 
rent  for  the  rails,  etc.,  it  was  necessary  for 
the  plaintiir  as  a  matter  of  pleading  to  allege, 
and  as  a  matter  of  fact  to  prove,  that  the 
connection  track  was  ready  for  use  at  any 
and  all  times  during  the  period  for  which 
rent  was  demanded,  and  the  fact  that  con- 
fessedly during  that  period  the  said  track, 
due  to  the  voluntary  acts  of  the  plaintiff, 
was  not  capable  of  use,  is  a  bar  to  such  re- 
covery. This  discontinuance  of  the  connec- 
tion track  the  defendants  treat  as  an  evic^ 
tion  from  a  portion  of  the  leased  premises, 
which  operates  to  defeat  the  recovery  of 
any  rent  thereafter  so  long  as  it  continues 
In  support  of  this  contention  various  author- 
ities from  this  and  other  states  are  dted. 

"An  eviction  occurs  whenever  a  landlord 
wrongfully  deprives  a  tenant  of  any  part  of 
the  leased  premises;  and  if  ti^e  rent  is  entire, 
the  tenant  is  excused  from  his  obligation  to  pay 
durKig  the  continuance  of  the  eviction,  though 
he  continue  to  occupy  the  remainder  of  the 
premises.  •  •  •  The  landlord  cannot  by  his 
wrong  apportion  the  rent"  Williston  on  Con- 
tracts, i  891. 

In  Briggs  V.  Hall,  4  Leigh  (31  Va.)  484, 
26  Am.  Dec.  326,  it  appears  that  the  plain- 
tiff leased  the  defendant  a  farm  for  one 
year,  for  seventy  dollars.  During  the  year 
the  landlord  entered  upon  the  leased  premis- 
es, and  mowed  and  carried  away  the  hay  on 
four  acres  without  the  consent  and  against 
the  will  of  the  tenant.  At  the  end  of  the 
year  the  landlord  sued  for  the  entire  rent 
Upon  proof  of  the  foregoing  facts  the  court 
gave  Judgment  for  the  lessee,  and  this  was 
affirmed;  this  court  holding  that  for  such 
partial  eviction  the  whole  rent  was  extin- 
guished. 

See,  also,  Tunis  v.  Grandy,  22  Grat  (63 
Va.)  109,  120,  affirming  the  proposition  that 
if  the— 

"lessor  himself  wrongfully  deprives  the  tenant 
of  the  whole  or  any  part  of  the  premises,  the 
tenant  is  discharged  from  the  payment  of  the 
whole  rent  until  the  possession  is  restored." 

[2,  3]  There  are  two  difficulties  about  the 
application  of  the  principle  announced  by 
these  authorities  to  the  facts  of  the  case  in 
Judgment : 

First,  the  rent  was  not  entire.  A  stipulat- 
ed rent  was  agreed  to  be  paid  for  the  rails 
etc.  This  rent  according  to  paragraph  3, 
supra,  was  6  per  cent  on  the  total  market 
value  of  the  rails,  etc.,  delivered  on  the 
ground,  and  the  cost  of  laying  and  surfac- 
ing the  track  as  per  statement  to  be  render- 
ed. The  defendants  did  not  lease  a  short  line 
of  completed  road  from  the  plaintiff.  The 
road  was  the  property  of  the  defendants. 
Said  defendants  leased  certain  personal  prop- 
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erty  from  tbe  plaintU^  to  be  used  on  tb^r 
road  at  an  agreed  rent,  with  the  right  under 
paragraph  4  of  the  contract,  within  three 
years  from  the  date  thereof,  to  terminate 
the  rental  payments,  and  acquire  the  property 
by  paying  to  said  plaintiff  the  ralue  of  the 
rails,  etc.  Further,  a  special  compensation, 
or  rent,  was  provided  for  the  nse  of  the  con- 
nection track,  by  paragraph  16  of  said  con- 
tract, which  is  as  foUows: 

(15)  'The  first  party,  so  long  as  it  uses 
said  connection,  agrees  to  pay  to  the  second 
party  the  actual  cost  of  maintaining  same,  bills 
for  the  cost  of  maintaining  to  be  paid  annually 
on  or  before  the  20th  day  of  January,  for  the 
year  ending  December  31st  preceding." 

Another  difficulty  in  applying  the  princi- 
ple dted  is  that  under  the  fkcts  of  this  case 
there  has  been  no  eviction  in  the  sense  con- 
templated by  Briggs  v.  Hall,  and  kindred 
cases.  The  railroad  company  did  not  lease 
to  the  mining  company  a  spur  track  of  3 
miles,  or  more,  and  a  connection  track.  The 
spur  track,  as  pointed  out  supra,  was  the 
property  of  the  mining  company.  The  con- 
nection track  was  on  the  right  of  way  of  the 
railroad  company,  and  possession  of  same 
was  never  delivered  to  the  defendants.  Para- 
graph 14  of  the  contract  provides  that  the 
railroad  company — 

"shall  have  the  ezdnsive  right  to  control  and 
operate  said  connection  tradk,  and  the  right  to 
ezerdse  its  ownership  and  franchise  in  and  to 
tbe  same  in  all  respects  as  if  the  said  track 
had  been  constructed  at  its  sole  expense.** 

Paragraph  12  of  said  contract  provides 
that: 

"The  ownership  of  all  the  materials  in  said 
connection  track  which  are  situated  on  the  sec- 
ond  party's  right  of.  way  shall  be  and  remain 
vested  in  the  second  party,"  etc. 

In  substance,  the  contract  betweoi  the  par- 
ties was  a  lease  on  agreed  terms  of  certain 
personal  property  for  the  use  of  the  mining 
company  on  its  own  road,  and  an  agreement 
on  the  part  of  the  railroad  company  to  fur- 
nish a  connection,  or  liaison,  to  use  a  word 
greatly  in  vogue  at  present,  between  said 
road  and  the  main  line,  the  compensation  or 
rental  for  this  link,  when  in  use,  being  spe- 
dflcally  fixed  at  the  actual  cost  of  mainte- 
nance. 

Undoubtedly  the  railroad  company  was 
bound  to  furnish  and  maintain  this  connec- 
tion track,  for  the  uses  and  purposes  of  the 
mining  company  when  operating  its  proper- 
ty, and  for  injury  to  the  said  company  re> 
suiting  from  its  failure  to  afford  this  con- 
nection, the  railroad  company  would  be  lia- 
ble in  damages.  But  it  does  not  follow,  from 
this  admitted  liability  in  damages  for  breach 
of  its  contract  to  furnish  a  connection,  that 
the  contract  to  afford  this  connection  was 


a  dependent  covenant  If  the  covenant  rdat- 
ing  to  the  personal  proj^rty,  and  the  rent 
therefor,  and  the  covenant  to  afford  a  con- 
nection track,  are  not  dependent  oovenants. 
then  a  breach  of  the  latter  would  not  be  a 
bar  to  leoovery  of  rent  under  the  former. 

niere  la  much  law  iqxm  the  subject  of  de- 
pendeojt  and  independent  covenanta  The 
following  is  taken  from  18  Corpus  Juris,  p. 
567: 

''Agreements  are  mutual  and  dependent, 
where  performance  by  one  party  is  conditional 
on  and  subject  to  performance  by  the  other, 
and  a  party  who  seeks  performance,  most  show 
performance,  or  a  tender  or  readiness  to  per- 
form on  his  part  Covenants,  or  stipulations, 
are  independent  when  the  consideration  of  the 
stipulation  on  the  one  side,  is  the  mutual  prom- 
ise on  the  other,  and  an  actual  performance, 
or  tender,  is  not  required,  but  the  remedy  on 
both  sides  is  by  aetion.  [Italics  supplied.] 
WhUe  the  earlier  cases  recognised  exceeding^ 
nice  and  refined  distinctions  for  the  purpose  of 
determining  the  character  of  the  covenants,  the 
rule  is  now  thoroughly  settled  that  the  ques- 
tion of  whether  they  are  dependent,  or  inde- 
pendent rests  on  the  intention  of  the  parties, 
to  be  determined  from  the  sense  of  the  entire 
contract  rather  than  from  any  particular  form 
of  expression.'' 

To  the  same  effect  are  the  Virginia  cases: 

'HlJovenants  are  dependent  or  independent 
according  to  the  intention  *  *  *  of  the  par- 
ties, and  the  good  sense  of  the  case."  Brock- 
enbrough  v.  Ward's  Adm'r,  4  Band.  (25  Ya.) 
802. 

"Covenants,  though  dependent  in  form,  wiQ 
be  construed  as  mutual  and  independent  when 
it  is  necessary  to  effect  Justice  between  the 
parties  thereto.  A  party  having  covenanted 
to  do  two  things,  one  of  which  he  has  done, 
will  be  aUowed  to  maintain  an  action  for  the 
part  done,  as  upon  an  independent  covenant" 
Todd  V.  Summers,  2  Grat  (43  Va.)  168, 44  Am. 
Dec.  379. 

"There  la  perhaps  no  brandi  of  the  law  in 
which  is  to  be  found  a  larger  number  of  de- 
sions  or  a  greater  apparent  conflict  of  antiiori- 
ties  than  that  in  which  the  effort  has  been  made 
to  define  the  dependence  and  independence  of 
covenants,  and  to  designate  the  class  to  which 
any  given  case  in  dispute  is  to  be  referred. 
The  great  effort  however,  in  the  more  recent 
decisions,  has  been  to  discard,  as  far  as  possible. 
aOl  rules  of  construction  founded  on  nice  and 
artificial  reasoning,  and  to  make  the  meaning 
and  intention  of  the  parties,  collected  from  all 
the  parts  of  the  instrument  rather  than  from 
a  few  technical  expressions,  the  guide  in  deter- 
mining the  character  and  force  of  their  respec- 
tive undertakings."  Roach  v.  Dickinson,  9 
Orat  (60  Va.)  166, 107. 

See,  also,  AUemong  t.  Banks,  103  Ya.  249. 
48  S.  B.  897,  as  f  ollows: 

"Courts  construe  agreements  so  as  to  prevent 
a  failure  of  Justice,  and  hold  dependent  cove- 
nants to  be  independent  when  the  necessity  of 
the  case  and  ends  of  Justice  require  it  not- 
withstanding the  form."* 
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An  analogous  situation  to  the  one  reveal- 
ed In'  the  case  in  judgment  l8  presented  In 
these  contracts  in  which  the  landlord  leases 
property  and  agrees  to  make  repairs,  and 
the  lessee  takes  possession  and  agrees  to  pay 
rent  Such  covenants  are  generally  consid- 
ered to  be  independent  covenants.  See  cases 
cited  in  16  Ruling  Case  Law,  p.  943,  footnote 
No.  14. 

"Under  a  broad  interpretation  that  the  lease 
as  thus  amended  demised  a  bidlding  to  be  nsed 
for  the  purposes  of  a  theatre,  in  connection  with 
which  the  plaintiff  covenanted  to  provide  addi- 
tional means  of  exit  if  called  for  by  the  public 
authorities,  a  failure  to  perform  the  promise 
does  not  constitate  a  defense  to  this  action. 
When  considered  as  a  further  covenant,  this 
agreement  is  strictly  analogous  to  the  ordinary 
undertaking  of  the  landlord  to  make  outside  re- 
pairs, which  is  independent  of  the  lessee's  ob- 
ligation to  pay  the  rent  reserved,  and  any  neg- 
lect by  the  plaintiff  to  make  the  improvements 
promised,  even  if  by  force  of  the  statute  the 
premises  without  them  became  unfitted  for  use 
as  a  theatre,  did  not  by  reason  of  the  breach 
so  long  as  the  defendant  chose  to  occupy  them, 
give  to  him  any  right  to  decline  payment  of 
the  rent"  Taylor  v.  Finnigan,  189  Maas.  (^, 
76  N.  B.  203,  2  L.  R.  A.  (N.  S.)  pp.  973,  976, 

'The  lease  does  not  express  or  imply  that 
repair  is  a  condition  precedent  to  obligation 
to  pay  rent;  that  repair  must  be  made  before 
payment  of  rent  The  covenant  could  not  apply 
after  the  fire.  For  its  breach,  if  there  had 
been  any  shown,  the  defendant  could  sue  for 
damages  in  a  separate  action,  or  recoup  from 
the  rent.  The  landlord's  covenant  to  repair  and 
the  tenant's  to  pay  rent  are  Independent  cove- 
nants, and  at  common  law  a  breach  of  the 
former  is  no  defense  to  an  action  on  the  lat- 
ter. And  this  still  remains  the  law,  both  in 
England  and  the  United  States."  Arbens  v. 
Bxley  Watkins  Co.,  52  W.  Va.  476,  44  S.  B. 
149.  61  L.  R.  A.  957,  960. 

"A  breach  of  a  covenant  on  the  part  of  a 
lessor  is  not  a  legal  excuse  for  the  nonpayment 
*of  rent  If  a  landlord  fails  to  keep  his  part 
of  the  agreement,  then  a  tenant  can  recover 
such  damages  as  he  may  show  he  is  entitled 
to,  and  when  called  upon  to  pay  the  rent  may, 
as  a  defense,  set  up  a  breach  of  the  lease,  and 
offset  the  damages  which  he  has  sustained 
against  the  rent  due.  *  *  *  A  tenant,  when 
called  upon  to  pay  rent,  must  do  one  of  two 
things — ^he  must  either  pay  the  rent  due,  or 
else  restore  possession  of  the  premises  to  the 
landlord.  He  cannot  keep  both  the  rent  and 
the  possession.'*  Douglas  v,  Chesebrongh  BuUd- 
ing  Co.,  56  App.  Div.  403,  67  N.  Y.  Supp.  p. 
755. 

A  very  ccnnplete  statement  of  this  rule,  or 
principle,  is  found  in  a  case  dted  in  a  note 
on  page  978,  34  L.  R.  A.: 

"The  contract  sued  on  does  not  belong  to 
that  class  of  covenants  called  conditional  and 
dependent,  in  which  the  performance  of  one 
depends  upon  the  prior  performance  of  another, 
but  to  that  class  known  in  the  law  as  mutual 
and  independent  covenants,  where  either  party 
may  recover  damages  from  the  otiier  for  the 
injury  he  may  have  sustained  by  a  breach  of 
the  covenant  in  his  favor,  and  where  it  is  no 


excuse  to  .the  defendant  to  allege  a  breach  oi* 
the  covenants  of  the  plaintiff  in  bar  of  his  ac- 
tion. The  effect  of  the  charge  is  to  exonerate 
the  defendant  from  any  liability  whatever  for 
the  slightest  breach  of  the  plaintiirs  covenants, 
whether  the  defendant  has  been  actually  dam- 
aged or  not,  and  leave  him  to  the  use  and  en- 
joyment of  the  plaintiff's  property  for  nothing. 
If  actually  damaged  by  the  plaintiff's  nonper- 
formance of  his  covenants,  the  defendant  has 
the  right  of  separate  action,  or  his  right  in 
this  action,  to  prove  and  recoup  his  damages, 
and  the  jury  should  have  been  so  instructed. 
The  reason  of  the  rule  of  the  law  is  that,  where 
a  person  has  received  a  part  of  the  considera- 
tion for  which  he  entered  into  an  agreement, 
it  would  be  unjust,  because  he  had  not  had  the 
whole,  that  he  should  therefore  be  permitted 
to  enjoy  that  part  without  paying  for  it  The 
law,  in  such  case,  obliges  1dm  to  perform  the 
agreement  on  his  part,  and  leaves  to  him  his 
remedy,  by  recoupment  or  otherwise,  to  recover 
any  actual  damages  he  may  have  sustained  in 
not  having  received  the  whole  consideration.  2 
Pars.  Cent  531,  532."  Smith  v.  WUey,  1  Baxt 
(Tenn.)  418. 

The  contract  in  the  case  in  judgment  does 
not  expressly  state,  or  imply,  that  the  main- 
tenance of  the  connection  track,  whether  it 
is  needed  or  not  for  the  purposes  of  the  min- 
ing company,  is  a  "condition  precedent  to  ob- 
ligation" to  pay  the  agreed  return  for  the 
rails,  spikes,  etc. 

.A  special  arrangement  of  compensation 
for  the  use  of  the  connection  track  is  provid- 
ed by  paragraph  15,  that  compensation  be- 
ing the  actual  cost  of  maintaining  same.  It 
is  not  an  unreasonable  deduction  from  the 
wording  of  this  paragraph  that  it  was  in 
the  contemplation  of  the  parties  that  this 
connection  track  could  be  discontinued,  cer- 
tainly that  it  need  not  be  maintained,  when 
it  was  not  required  for  the  purpose  of  the 
mining  company.  By  the  very  terms  used, 
the  mining  company  is  to  pay  for  this  con- 
nection track  "the  actual  costs  of  maintain- 
ing same,"  only  "so  long  as  it  uses  said  con- 
nection." The  fair  inference  from,  or  impli- 
cation of,  this  language,  is  that  during  such 
period,  or  periods,  as  the  mining  company' 
did  not  use  said  track,  the  railroad  company 
could  not  collect  from  said  mining  company 
the  cost  of  maintaining  same.  A  corollary 
from  this  would  be  that  during  such  periods 
the  railroad  would  be  under  no  obligation  to 
maintain  said  track,  since  maintenance  un- 
der such  circumstances  would  be  a  vain 
thing. 

A  further  indication  that  the  covenants 
relating  to  rental  for  the  rails  and  comx)en- 
sation  for  the  use  of  the  connection  track 
were  independent  covenants  is  afforded  by 
paragraph  12  of  the  contract,  which  provides 
that  the  railroad  company  may,  "at  any 
time  when  in  its  Judgm^t  the  traffic  re- 
ceived from  the  first  p&rty's  railroad  does 
not  Justify  the  maintenance  of  said  track, 
upon  30  days'  written  notice  to  the  first  par- 


842 


108  SOUTHEASTERN  REPOBTEB 


(Va. 


ty,  abandoD  said  connection,  and  enter  upon 
and  remove  from  the  premises  all  or  any 
part  of  the  materials  thereon/'  and  by  para- 
graph 5  conveying  in  trust  the  right  of  way 
of  the  short  line  to  secure  the  "payment  of 
the  rent  herein  provided,  as  well  as  the  pay- 
ment of  the  value  of  the  rails,  etc.,  hereby 
leased,  and  the  cost  of  laying  and  surfacing 
the  track." 

These  separate  provisions  to  secure  the 
railroad  company,  the  one  in  respect  of  the 
rental  of  the  rails,  etc.,  and  the  other  in  re- 
spect of  the  use  of  the  connection  track,  are 
hardly  compatible  with  the  theory  that  the 
right  to  recover  the  rent  was  dependent 
upon  the  maintenance  of  the  connection 
track,  whether  there  was  any  occasion  for  its 
use  or  not  There  was  a  dear  right  on  the 
one  hand  to  demand,  and  an  equally  clear 
obligation  on  the  other  to  construct  and 
operate,  when  required  for  the  uses  of 
the  mining  company,  the  connection  track; 
but  the  remedy  on  both  sides,  whether  for 
the  railroad  company  seeking  payment  for 
the  cost  of  maintenance,  or  for  the  mining 
company  complaining  of  failure  to  furnish 
connection,  was  by  action. 

The  liability  of  the  mining  company  to 
pay  the  agreed  rental  for  the  rails,  etc.,  and 
the  right  of  the  railroad  company  to  collect 
this  rent,  was  not  dependent  upon  the  use  of 
these  materials.  It  was  a  matter  of  indiffer- 
ence to  the  railroad  company,  in  one  sense, 
whether  these  materials  were  used  or  not. 
Such  use  was  the  concern  of  the  mining  com- 
pany. A  man  who  lends  money  is  entitled 
to  his  interest,  whether  the  borrower  uses 
this  money  productively,  or  buries  it  in  a 
napkin.  The  mining  company  could  require 
the  railroad  company  to  furnish  the  connec- 
tion at  any  time  that  same  was  needed  for 
its  purposes,  and  for  any  failure  to  dis- 
<:harge  its  obligation  in  this  respect  the  rail- 
road company  was  liable  in  damages  to  the 
party  <rf  the  other  part  It  was  perfectly 
competent  in  the  present  proceeding  for  the 
Bennett  estate  to  set  up  and  recover  any 
damages  that  it  had  suffered  by  the  failure 
of  the  railroad  company  to  maintain  said 
track,  and  its  failure  to  do  so  was  undoubt- 
edly due  to  the  fact  that  a  party  which  had 
discontinued  its  own  enterprise,  and  there- 
fore had  no  occasion  to  use  the  connection 
track,  could  not  show  that  it  had  sustained 
any  damages  by  reason  of  the  acts  of  said 
company  in  the  above  respect  Indeed,  not 
only  did  the  defendants  cease  work  at  their 
quarry,  and  discontinue  the  operations  of 
their  short  line,  in  February,  1917,  but  this 
cessation  was  so  complete  during  the  suc^ 
ceeding  period  that  they  were  not  even 
aware  of  the  discontinuance  of  the  connec- 
tion line. 

Citing  the  language  of  the  stipulation,  the 
defendants,  "not  knowing  of  the  disconnec- 


tion, made  no  objection  thereto,  and  made 
no  request  to  have  the  same  reconnected.*' 
The  trial  court  evidently  regarded  the  cove- 
nant of  the  contract  relating  to  rental  for 
the  materials  furnished  by  the  railroad  com- 
pany and  the  covenant  making  provision  for 
the  use  of  the  connection  track  as  independ- 
ent covenants.  With  that  conclusion  we  con- 
cur. The  defendants  lose  no  rights  by  the 
payment  of  the  rent  demanded  in  this  suit. 
and,  if  it  la  so  desired,  can  proceed  hereafter 
against  the  plaintiff  by  independent  action, 
or  proceeding,  to  secure  any  reparatiim,  or 
enforce  any  right  to  which  they  are  entitled 
under  the  contract  in  question. 

We  find  no  error  in  the  acti<Mi  of  the  trial 
court,  and  the  same  is  affirmed. 

AfELrmed. 

PRENTIS,  and  BURKS,  JJ.,  absent 


020  Va.  6S9) 
BRIZENDINE  V.  PAITSEU 

(Supreme  Court  of  Appeals  of  -Virginia. 
Sept  22, 1921.) 


Easements  «s>l7(l)^RIoht  of  way  as  between 
grantees  of  commoa  grantor  held  eoatrolled 
by  the  deeds,  and  not  to  Include  way  as  pre- 
viottsiy  used. 

Where  owner  of  a  tract  of  land  conveyed 
a  portion,  including  land  being  used  as  a  road- 
way, without  reservation  as  to  use  of  road- 
way, to  one  purchaser,  and  conveyed  to  second 
purchaser  another  portion,  including  the  right 
of  "ingress  and  egress  through  and  over  the 
road  lying  between  land  of  B.  (first  purchaser) 
and  land  of  a  third  purchaser,"  and  where  de- 
scription in  deed  to  first  purchaser  and  map 
filed  therewith  showed  conclusively  that  grantor 
intended  to  convey  to  first  purchaser  the  be<l 
of  such  roadway,  second  purchaser's  successor' 
in  interest  was  not  entitled  to  use  the  old  road- 
way, though  first  purchaser  for  14  years  per- 
mitted roadway  to  be  used,  and  though  the 
land  between  first  purchaser's  land  and  third 
purchaser's  land  could  not  be  used  as  roadway 
until  after  difilculties  and  obstructions  had 
been  overcome. 

Appeal  from  Circuit  Court  Boanoke 
0>anty. 

Bill  by  F.  A.  Paitsel  against  M.  Zadok 
Brlzendine.  Decree  for  plaintiff,  and  de- 
fendant appeal&  Beversed,  and  bill  dis- 
missed. 

Hart  &  Hart  of  Boanoke,  for  appellant. 
Kime  ft  Kime,  of  Boanoke,  for  appellee. 

SAUNDEBS,  J.  This  is  an  appeal  from  a 
decree  of  the  circuit  court  of  Boanoke  county, 
pronounced  at  its  January  term,  1921,  estab- 
lishing the  right  of  the  aK>ellee  (F.  A.  Pait- 
sel) to  the  use  of  a  roadway  across  the  lands 
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Of  the  appellant,  Mrs.  M.  Z.  Brlzendine,  and  f  first  of  these  sales  was  made  as  of  Febmary 


directing  the  said  M.  Z.  Brizendine  to  remove 
any  and  all  obstractionB  in  and  across  the 
roadway  referred  o  in  complainant's  bill,  and 
to  permit  said  complainant  to  have  the  free 
and  unrestrained  use  of  said  roadway,  as  the 
same  appears  npon  a  survey  filed  with  the 
deposition  of  R.  E.  Magee,  and  made  a  part 
of  this  record. 

This  decree  was  entered  in  a  suit  brought 
by  F.  A.  Paitsel  (appellee)  against  the  said 
M.  Z.  Brizendine  (appellant),  alleging  that  he 
was  entitled  to  the  roadway,  supra,  described 
as  a  **right  of  Ingress  and  egress  through  and 
over  the  road  lying  between  Rowan  and  Wil- 
liamson, and  also  over  and  through  the  lands 
of  C.  T.  Lukens,  sold  by  Mrs.  Gertrude  Watts 
to  the  said  Lukens." 

Paitsel  was  the  vendee  of  one  Harriet  Mc- 
Geehan,  who  was  the  vendee  of  Mrs.  Watts. 
Rowan  is  the  same  as  Brizendine,  the  Brizen- 
dine tract  having  been  bought  by  the  former, 
and  conveyed  by  Mrs.  Watts  to  the  latter. 
Williamson  was  a  contiguous  owner  to  the 
Watts  land,  his  farm  adjoining  that  portion 
of  the  said  Watts  land  which  was  later  con- 
veyed to  Mirs.  Brizendine.  After  setting  up 
in  detail  the  grounds  on  which  a  roadway 
was  claimed  through  the  Brizendine  tract, 
complaint  proceeded  to  allege  that  Mrs.  Briz- 
endine, or  some  one  acting  for  her,  had  ob- 
structed this  road  by  erecting  a  fence  across 
its  course,  thereby  complet^y  blocking  same. 
An  injunction  was  asked  against  this  inter- 
ference, and  an  order  directing  Mrs.  Brizen- 
dine to  remove  the  obstructions. 

The  defendant  answered  this  bill,  denying 
that  she  had  closed,  or  interfered  with,  a 
public  roadway,  or  the  private  right  of  way 
of  the  complainant,  or  of  any  other  party. 
As  afllrmative  matter,  the  answer  alleged 
that  defendants  fence,  as  shown  by  her  plat, 
was  on  her  line.  The  case  was  heard  upon 
the  bill,  answer,  exhibits,  and  depositions, 
and  the  decree,  supra,  was  awarded.  From 
this  decree  an  appeal  was  secured  by  Mrs. 
Brizendine,  and  the  entire  controversy  is  now 
before  this  court  for  review  and  determina- 
tion. 

The  roadway  set  out  in  the  bill  of  com- 
plainant lies  between  the  red  lines  on  the  sur- 
vey referred  to,  supra.  This  survey  will  be 
reproduced  later  in  the  appropriate  connec- 
tion. The  history  of  the  roadway  is  as  fol- 
lows: 

Some  years  ago  J.  Allen  Watts  owned  a 
large  boundary  of  land  north  of  the  village 
of  Big  Lick,  later  to  become  the  city  of  Roa- 
noke. At  the  beginning -of  the  year  1906, 
Mrs.  Gerturde  Lee  Watts,  in  her  own  right, 
and  as  executrix  of  J.  Allen  Watts,  was 
seized  and  possessed  of  a  large  part  of  this 
Watts  land,  and  In  her  own  right  and  as  exec- 
utrix she  thereafter  sold  off  from  the  in- 
clusive boundary  so  held  by  her  various 
small   parcels   to   successive   vendees.    The 


8,  1906.  By  deed  of  that  date  Mrs.  Watts 
conveyed  to  Mrs.  Zadok  Brizendine  a  small 
parcel  of  land,  containing  2.1  acres,  more  or 
less.  The  metes  and  bounds  of  this  tract  are 
given  in  the  deed,  and  the  description  con- 
cludes as  follows: 


it 


And  containing  2.101  acres,  as  is  shown  by 
the  map  which  is  hereto  attached,  and  made 
a  part  of  tins  deed.** 

It  will  be  observed  that  this  tract  was  not 
sold  subject  to  a  right  of  way  for  the  benefit 
of  the  balance  of  Mrs.  Watts'  lands.  The 
map  which  was  referred  to  and  made  a  part 
of  the  above  deed  shows  a  road  18  feet  wide, 
north  of  and  entirely  outside  of  Mrs.  Brizen- 
dine's  land,  and  lying  between  her  land  and 
the  Williamson  land.  This  map  which  was 
made  by  Mcllwaine  &  Smith,  dvil  engineers, 
and  identified  by  Smith  in  his  deposition  in 
this  case,  is  reproduced  at  this  point 
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In  this  connection  the  following  citations 
are  made  ficom  the  testimony  of  the  witness 
Smith: 

Direct  Bzamination. 

"Q.  I  here  hand  you  a  plat,  or  survey, 
made  by  Mcllwaine  &  Smith,  and  ask  if  yuu 
are  the  same  Smith  there  mentioned? 

««A.  I  am. 

"Q.  Did  you  make  that  plat,  and,  if  so,  did  you 
do  the  surveying  from  which  the  plat  was 
made? 

"A.  Yes. 

'*Q.  Does  that  plat  correctly  show  the  land  of 
Mrs.  Z.  Brizendine? 

**A.  Yes.  It  does  according  to  the  descrip- 
tion in  the  deed." 

On  Febmary  27,  1906,  Mrs.  Watts  convey- 
ed to  Harriet  McGeehan  a  tract  of  10  acres, 
a  portion  of  the  Watts  land  supra.  This 
deed  contains  the  following  grant  of  a  right 
of  egress  and  ingress  over  the  road  between 
Williamson  and  Rowan  (i.  e.,  Mrs.  Brizen- 
dine): 

"The  said  McGeehan  is  hereby  expressly 
granted  the  right  of  ingress  and  egress  through 
and  over  the  road  lying  between  said  Rowan 
and  Williamson;  and  also  over  and  tbrougli 
the  lands  of  C.  T.  Lukens,  sold  by  the  saio 
Watts  to  the  said  Lukens." 
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This  right  of  egress  and  ingress  is  not  gir- 
en,  or  undertaken  to  be  given,  over  the  land 
sold  to  Mra  Brizendine,  but  is  ''through  and 
over  the  road  (italics  supplied)  between  said 
Rowan  and  Williamson";  that  is  to  say, 
through  and  over  the  road  lying  between  the 
lands  of  said  Rowan  (L  e^  Bricendine)  and 
Williamson. 

It  seems  to  have  been  the  practice  of  Birs. 
Watts  to  make  and  deliver  a  map,  or  plat, 
of  the  land  sold,  as  a  part  of  her  conveyance. 
The  description  of  the  land  sold  to  Harriet 
McGeehan  concludes  with  these  words: 

*'As  shown  by  plat  hereto  attached,  and  which 
is  made  a  part  of  Uus  deed. 


>t 


This  map  is  herewith  reproduced. 
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^^^'  PUAT  ATTACNeO  TO  OeCD 

^      FROM  Watts  -to  N&  G  ckhan  . 

It  will  be  noted  that  this  map  shows  an 
18-<oot  road^  but  the  northern  edge,  or  line, 
of  this  road  is  apparently  coincident,  for  a 
distance  not  indicated,  with  the  outMe 
boundary  of  the  Williamson  land. 

The  salient  facts  relating  to  the  roadway 
across  the  land  of  Mrs.  Brizendine  are  that 
at  one  time  when  the  lands  afterwards  sold 
to  F.  A.  Paltsel,  Mra  Brizendine,  and  0.  T. 
Lukens  were  component  parts  of  the  Watts 
farm,  there  was  a  farm  road  beginning  on 
the  said  farm,  and  in  its  course  running  suc- 
cessively in  the  order  of  the  above  names, 
over  the  lands  subsequently  sold  to  said 
parties.  This  road  was  used  by  Ck>].  William 
Watts  and  his  successors  in  title  to  the 
Watts  lands  as  an  outlet  on  that  side  of  the 
farm  to  the  tumpice. 

In  this  connection  the  following  extracts 
from  the  testimony  of  0.  T.  Lukens  will  be 
helpful: 

Examination  of  0.  T.  Lukens. 

"Q.  Did  the  south  line  of  the  Williamson  es- 
tate join  the  southeastern  part  of  the  Watts 
farm? 

"A  It  did,  yes. 

'^Q.  Is  there  an  old  fence  along  that  UnsT 

"A.  Yea,  there  is  a  fcDce  there. 

*Q.  About  bow  old  is  that  fence? 


**i 


•A.  I  don't  know;  it  has  been  there  ever 
smce  I  have  known  that  farm.  I  think,  in  a 
more  or  less  condition,  it  has  been  there  25 
years  or  longer.  It  has  been  there  ever  since 
I  have  known  the  place.    •    ♦    • 

"Q.  Do  I  understand  you  to  say  that  that 
right  of  way  is  right  up  against  the  WflKam- 
son  line,  or  is  it  off  a  piece  from  the  Williamson 
line,  and  at  the  bottom  of  that  bank  just  to 
the  south  of  the  Williamson  fence? 

''A.  Well,  it  is  along  there  between  the  Bri- 
zendine fence  and  the  Williamson  line.  I 
don't  know  how  dose  it  is  to  the  line.  There 
is  no  land  between  the  road  and  the  line  there 
that  is  tiUable,  or  anything  like  that.  It  is 
rough  through  there. 

'*Q.  What  I  mean  to  get  dear  in  the  record, 
does  the  road  run  right  up  against  the  fence, 
or  is  there  a  bank  between  the  fence  and  tiie 
road? 

"A.  I  haven't  been  up  there  for  some  time, 
but  I  think  the  road  was  supposed  to  be  along 
the  line  of  the  Williamson  farm,  because  there 
is  a  priv-ate  road  through  there,  and  people  sim- 
ply went  through  there,  as  I  understand,  by 
permission  of  the  Watts  family,  and  the  road- 
way followed  the  Williamson  line  around,  but 
when  they  sold  that  piece  to  me,  they  reserved 
the  right  of  way  through  there,  an  Id-foot 
right  of  way." 

The  Interest  in  the  above  road,  the  title  to 
the  fee,  and  the  right  to  use  the  same,  in- 
hered in  the  owner  of  the  Watts  lands.  No 
authority  is  needed  to  support  the  proposition 
that  80  long  as  this  state  of  facts  existed  the 
owners  of  this  estate  could  shift  the  location 
of  this  road  at  wlU.  There  was  no  one  to 
gainsay  sudi  action,  tor  there  was  no  one. 
other  than  the  owners,  with  any  right  in  this 
road,  its  use^  its  establishment,  or  its  discon- 
tinuance. When  Mrs.  Watts,  the  successor 
in  title  to  CoL  William  Watts,  and  his  son, 
J.  Alien  Watts,  sold  the  2-acre  tract  to  Mrs. 
Brizendine,  she  owned  the  lands  subsequently 
sold  to  Harriet  McGeehan,  and  by  the  latter  in 
turn,  and  in  part,  sold  to  F.  A.  Paltsel.  Prior 
to  that  time,  to  wit,  in  December,  1904,  Mrs. 
Watts  had  sold  to  C.  T.  Lukens  a  tract  of 
land  adjoining  the  Brizendine  land  on  the 
southeast  side  of  same.  This  land  was  sold 
to  Lukens  subject  to  a  right  of  way  for  the 
benefit  of  the  residue  of  the  Watts  farm, 
and  of  the  party  of  the  first  part  (i.  e^  Mrs. 
Gertmde  Watts),  and  of  any  person  purchas- 
ing all,  or  any  part,  of  said  farm  from  her. 
This  provision  of  the  Lukens  deed,  subject- 
ing the  Lukens  land  to  a  right  of  way  for  the 
benefit  of  the  residue  of  the  Watts  farm,  is 
noteworthy,  when  contrasted  with  the  entire 
absence  of  a  like  provision  in  the  deed  to 
Mrs.  Brizendine.  Unless  Mrs.  Watts  had 
access  to  the  Lukens  land,  it  was  futile  to 
reserve  a  right  of  way  across  the  same,  and 
If  it  was  necessary  to  cross  the  Brizendine 
land  to  reach  the  Lukens  land,  it  would  seem 
that  for  her  own  protection  she  would  have 
sold  the  Brizendine  land  subject  to  a  right  of 
way.  The  absence  of  such  a  reservation  sup> 
ports  the  contention  of  the  defendant  that 
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the  approadi  of  Paitsd  to  the  Lukeas  land 
Is  hy  a  road  outside  of  the  Umits  of  the 
Brizendlne  tract  At  the  time  Mrs.  Watts 
sold  the  land  to  Lnkens,  the  roadway  In 
controversy  undoubtedly  ran  in  part  over  the 
land  subsequently  sold  to  Mrs.  Brizendlne. 
But  the  BrizeDdine  land  and  the  McGeehan 
land,  later  in  part  the  Paltsel  land,  were 
then  parts  of  the  Watts  estate.  Hence  it 
was  perfectly  com2>etent  for  Mrs.  Watts, 
when  she  sold  to  Mrs.  Brizendlne,  to  shift 
the  roadway  then  In  use  from  the  tract  pro- 
posed to  be  conveyed  to  the  latter  to  some 
other  portion  of  her  own — that  is,  Mrs. 
Watts'— land,  and  to  free  the  Brizendlne 
tract  from  this  burden.  As  a  matter  of  fact. 
It  is  dear  that  this  is  precisely  what  she  did. 
As  noted  supra,  the  map  of  the  Brizendlne 
land,  accompanying  the  deed  to  the  same,  in- 
dicates an  18-foot  road  outside  of  the  tract, 
with  the  northom  outside  lines  of  said  tract 
constituting  the  southern  limits  of  the  road. 
A  third  surv^  filed  with  the  deposition  of 
Robert  B.  Magee,  and  herewith  reproduced, 
is  a  map  oft  a  portion  of  the  Brizendlne  land. 
This  map  and  the  location  of  the  road  on 
same  are  referred  to  in  the  final  decree  of 
the  oourt,  and  the  location  indicated  by  the 
red  linesi^  is  established  by  said  decree. 

At  this  point  the  deposition  of  Magee  is 
r^^roduoed  in  part: 


part  survey  of  that  property,  and  will  ask 
yon  who  made  that  survey? 

"A.  I  made  that  survey. 

"Q.  Does  that  survey  correctly  show  the  pres- 
ent road  to  the  north  of  that  property? 

"A  Yes,  sir.  To  the  best  of  my  knowledge  it 
does.  The  red  line  on  the  map  shows  approx- 
imately the  old  road  location,  and  the  solid 
Une  shows  the  fence  line  where  it  is  located 
now,  and  where  the  survey  calls  for  in  his 
deed. 

•  **Q.  Was  that  survey  made  from  his  deed, 
and  are  the  metes  and  bounds  along  the  road 
the  same  as  those  given  in  his  deed? 

•*A  They  are." 

CroBs-Examlnatlon. 

"Q.  About  how  long  ago  was  it  that  you  made 
the  first  survey  for  Brizendlne  of  this  prop- 
erty? 

"A.  May  25,  1918.  I  made  the  first  survey 
for  Brizendlne. 

"Q.  Did  Brizendlne  tell  yon  at  the  time  why 
he  was  having  this  survey  made? 

"A.  Tes,  he  did.  He  wanted  to  establish  his 
true  line,  so  as  to  put  his  fence  up  by  it  accord- 
ing to  his  deed. 

*'Q.  Was  the  north  line  of  the  property  that 
you  established  the  same  as  the  line  you  re- 
cently established? 

**A.  Yes,  sir.    •    •    * 

*'Q.  Mr.  Magee,  I  show  you  a  copy  of  a  deed 
from  Mrs.  Gertrude  Watts  to  Mrs.  Briaendine, 


ByHrBtT    R    M   tvf 


MsetfiHAN  Lot  I 


WflXIAMSON  IJkHO 


BeGiNiiiNe-^ 


Rl^lTSEL  LAMD 


Mrs.  M.  2!adok  BR^rzenDina 

Z.%  ACices 


LuKENS  Land 


Direct  BzaodbatioB. 


''Q.  Mr.  Magee,  what  is  ]»nr  residence  and 

occupation? 

"A  Salem.  Occupation,  farmer,  county  sur* 
yeyor  of  Hoanoke  county,  Va. 

''Q.  Do  you  know  the  property  formerly  own- 
ed by  the  Watts  estate,  and  afterwards  sold  to 
Mrs.  Brissendine? 

"A.  Yes,  shp;  I  do. 

''Q.  Consisting  of  how  many  acsea? 

"A.  2.1  acres. 

'*Q.  I  here  hand  yon  and  ask  you  to  file  as 
Bzhibit  1,  B.  B.  M.,  what  purports  to  be  a 


*  The  cured  parallel  Unea  as  shown  on  plat  above. 


dated  February  8,  lOOQ,  and  acknowledged  Feb- 
ruary 9,  190^  conveying  the  2.1-acre  tract, 
and  ask  you  if  In  the  description  conveying  said 
tract  of  land,  the  soutti  side  of  an  18-foot  road 
is  not  called  for? 

**A.  Yes,  sir. 

'*Q.  la  this  18-foot  road  mentioned  in  said 
deed  the  same  as  the  old  road  in  question? 

''A.  I  suppose  it  is.  I  wish  to  make  this  ex- 
planation here.  In  nmking  this  survey  of  mine, 
there  is  no  known  comer  on  the  place  to  be 
found,  except  an  iron  pin  at  the  comer  of  the 
McGeehan  lot,  and,  taking  the  iron  pin  at 
the  comer  of  said  lot,  as  the  north  side  of  the 
18  foot  road,  I  measured  olt  18  feet  for  the 
road,  for  the  south  side  of  the  road,  and  thence 
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ran  for  the  south  side  of  the  road  according  to 
the  Brizendine  deed. 

'*Q.  Is  this  McGeehan,  Harriet  McGeehan? 

"A.  I  think  so.  The  old  pin  in  the  ground 
that  I  mentioned  is  a  recognized  corner;  the 
said  iron  pin  as  shown  on  the  road  plat  is  ad- 
mitted to  be  the  original  corner.' 


tf 


From  the  third  map  it  appears  that  the 
farm  road,  as  it  was  in  use  at  the  time  of  the 
sale  to  Mrs.  Brizendine,  ran  along  and  within 
the  northern  boundary  of  her  tract.  Further, 
if  the  indicated  location  is  established  by  a 
decree  of  this  court,  confirming  the  decree 
of  the  trial  court,  it  will  be  noted  that  a 
small  strip  of  land  of  varying  width  is  left  be- 
t\^'een  the  northern  limit,  or  boundary,  of  the 
road  and  the  Williamson  land.  The  line 
marked  "old  fence"  Is  the  southern  boundary 
line  of  the  latter  tract. 

If  Mrs.  Watts  intended  to  convey  to  Mrs. 
Brizendine,  and  did  convey  to  her,  the  2-acre 
tract,  subject  to  the  roadway,  as  indicated 
above,  then  certainly  the  map  accompanying 
the  deed  to  Mrs.  Brizendine  was  in  the  high- 
est degree  misleading,  since  it  indicates  a 
road  entirely  outside  of  the  Brizendine  tract, 
with  its  northern  boundary  coincident  with 
the  Williamson  land.  Further,  if  Mrs.  Watts 
intended  to  grant  the  Brizendine  land  subject 
to  a  roadway  across  same,  and  Mrs.  Brizen- 
dine was  willing,  to  take  this  land  subject  to 
this  burden,  it  is  altogether  likely  that  the 
deed  to  Mrs.  Brizendine  would  have  contain- 
ed a  specific  reservation  of  a'  right  of  way 
for  the  benefit  of  the  residue  of  Mrs.  Watts* 
land,  like  the  one  noted,  supra,  in  her  deed  to 
C.  T.  Lukens,  of  date  December,  1004. 

Having  in  mind  that  at  the  date  of  the  deed 
to  Mrs.  Brizendine,  Mrs.  Watts  enjoyed  the 
unquestionable  right  to  shift  the  location  of 
this  roadway  without  liability  to  any  one,  It 
is  not  likely  that  when  she  disposed  of  this 
Brizendine  land  she  would  have  left  as  a 
part  of  her  estate  a  strip  of  unsold,  and  with 
reference  to  future  use,  worthless  land,  be- 
tween the  roadway  and  the  Williamson  land. 
Nor  is  it  likely  that  Mrs.  Brizendine,  buying 
so  small  an  area  as  she  did,  would  have  been 
willing  to  take  it  subject  to  a  roadway  which, 
with  reference  to  the  size  of  the  lot  appreci- 
ably reduced  its  available  use  and  value.  The 
deed  made  by  Mrs.  Watts  with  the  accom- 
panying map  is  a  dear  indication  in  itself 
that  Mrs.  Watts  was  not  selling,  and  Mra 
Brizendine  was  not  buying,  the  2-aere  lot, 
subject  to  a  right  of  way.  Mrs.  Brizendine 
did  not  need  this  right  of  way  aa  an  outlet 
The  turnpike  was  to  the  east  of  her  land, 
and  she  was  entitled,  for  the  purposes  of  in- 
gress and  egress  in  tiiat  direction,  to  use  the 
roadway  across  the  Lukens  land,  by  virtue  of 
the  reservatiion  in  Mrs.  Watts'  deed  to 
Lukens.  Mrs.  Watts,  however,  did  need  an 
outlet,  for,  unless  she  could  reach  the  Lukens 
tract  from  the  balance  of  her  lands,  her 
reservation  of  a  right  of  way  across  that 
tract  was  valueless.     She  could  reach  the 


f  Lukens  land  either  by  crossing  the  Brizen- 
dine land,  or  by  utilizing  as  a  road  the  strip 
between  the  Brizendine  land  and  the  William- 
son land,  noted  on  the  Brizendine  map.  With 
this  choice  before  her,  if  she  had  contemplat- 
ed the  use  of  the  right  of  way  across  the 
Brizendine  land,  she  would  doubtless  hare 
provided  for  that  right  by  appropriate  reser- 
vation in  the  Brizendine  deed,  and  not  in- 
dicated a  contrary  purpose  by  a  misleading 
map  "attached  to  and  made  a  part  or*  that 
deed. 

Another  indication  that  Mrs.  Watts  intend- 
ed to  shift  this  old  road  to  another  location 
is  found  in  the  calls  of  the  deed  to  Mrs. 
Brizendine.  These  calls  are  made  in  part 
with  reference  to  a  road,  either  tlie  road  on 
its  old  location  indicated  by  the  red  lines,  or 
a  road  on  the  new  location  Indicated  by  the 
Brizendine  plat.  The  calls  fit  the  new  loca- 
tion, but  cannot  reasonably  l>e  applied  to  the 
old.  In  this  connection  it  wiU  be  noted  that 
the  old  roadway  is  not  referred  to  in  the 
Watts  deeds  as  a  road  of  definite  width.  The 
reservation  in  the  Lukens  deed  is  of  "a  right 
of  way/*  not  of  a  road  18  feet  wide.  Mr. 
Lukens  speaks  of  this  right  of  way  as  ''an 
18-foot  right  of  way  reserved,"  but  his  deed 
does  not  so  provide.  The  first  reference  in 
the  papers  to  a  road  18  feet  wide  is  in  the 
map  accompanying  Mrs.  Brizendine*s  deed, 
referred  to  supra.  The  plat  accompanying 
the  deed  to  Harriet  McGeehan  also  indicates 
an  18-foot  road,  running  between  straight 
lines,  not  a  curved  and  irregular  road,  as 
Indicated  by  the  red  lines  on  the  Magee  ex- 
hibit. But  the  McGeehan  deed  followed  the 
Brizendine  deed,  and  if  Mrs.  Watts  had  shift- 
ed the  road  prior  to  the  conveyance  of  the 
Brizendine  land,  and  sold  that  land  free  of 
the  burden  of  a  right  of  way,  then  she  was 
powerless  to  Impose  that  burdoi  upon  said 
land  in  her  subsequent  conveyance  to  Mrs. 
McGeehan,  whatever  might  have  been  her 
purpose  and  intent  in  that  respect. 

As  a  matter  of  fact,  the  deed  to  Harriet 
McGeehan  is  in  harmony  with  the  indications 
of  the  deed  to  Mrs.  Brizendine.  Mrs.  Mc- 
Geehan is  given  a  right  of  egress  and  ingress 
merely,  ''through  and  over,"  not  the  land  of 
Mrs.  Brizendine,  but  the  "road  lying  between 
said  Brizendine  and  Williamson.'*  The  im- 
plication of  this  language  is  that  there  was 
at  the  time  of  this  deed  a  road  betv?e€n  thest? 
two  tracts,  not  a  road  in  large  pari  on  the 
Brizendine  tract  The  prior  map  to  Mrs. 
Brizendine  indicated  such  a  road,  and  the 
map  accompanying  the  deed  to  Mrs.  McGee- 
han affords  a  like  indicatlcm.  The  deed 
from  H.  M.  McGeehan  to  F.  A.  Paltsel,  con- 
veying a  portion  of  her  10-acre  purchase, 
contains  the  fbllowing  provision : 

"A  wagon  road  is  hereby  given  and  granted 
egress  along  the  said  old  road  above  referred 
to,  18  feet  in  width,  unto  the  party  of  the 
second  part.** 
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Bat  Mrs.  McGeeban  obviously  could  pass 
to  Pattsel  only  what  she  had  received  from 
Mrs.  Watts.  The  land  sold  to  said  McGeehan 
is  subject  to  a  right  of  way  *'for  any  person 
owning  adjacent  lands."  Indeed  it  will  be 
noted  that  the  only  deed  made  by  Mrs.  Watts 
that  does  not  subject  the  land  conveyed  to 
a  right  of  way  Is  the  deed  to  Mrs.  Brizen- 
dlne.  Recurring  now  to  the  calls  in  the  Bri- 
zendine  deed,  as  applied  to  the  road  therein 
referred  to,  we  find  that  the  first  call  is  from 
the  corner  of  the  Watts  and  Lukens  land  N. 
52*"  42'  E.  144.2  feet  to  the  south  side  of  an 
18-foot  road  (not  an  old  road  it  will  be  not- 
ed). This  call  indicates  that  the  line  stops 
at  the  margin  of  the  road.  The  next  call  is 
"thence  N.  4*"  15'  E.  along  the  road  to  an 
angle  in  the  road."  As  the  first  call  stopped 
at  the  southern  edge  of  the  road,  the  second 
call  indicates  a  straight  line  coincident  with 
the  southern  margin  of  that  road  to  the 
corner,  i.  e.,  the  angle  in  the  road.  The  third 
call  is  "thence  still  along  the  road  N.  46°  W. 
405.6  feet  to  a  point."  The  next  call  leaves 
the  road.  These  calls  fit  perfectly  with  the 
map  filed  with  the  Brizendine  deed,  indicat- 
ing an  18-foot  road  outside  and  north  of  the 
Brizendine  land.  On  the  other  hand,  they 
cannot  be  made,  to  fit  the  road  indicated  by 
the  red  lines.  The  18-foot  road  is  indicated 
in  straight,  not  curving,  lines,  and  if,  begin- 
ning at  the  termination  of  the  first  call  of 
the  deed  on  the  southern  margin  of  a  road, 
It  had  been  intended  thereafter  to  follow  the 
course  of  a  curving  road,  such  Intent  would 
have  been  indicated  in  the  usual  language  of 
surveyors,  by  the  words,  "thence  with  the 
meanders  of  the  road."  Moreover,  according 
to  the  calls  of  the  original  map,  the  terminus 
of  the  405.5  foot  line,  that  is,  the  corner  of 
the  Brizendine  line  at  that  point,  is  on  the 
southern  margin  of  a  road.  The  road  indi- 
cated by  the  red  lines  is  slightly  above  the 
Brizendine  line  at  its  western  extremity,  and 
below  it  towards  the  middle  of  the  same. 
This  red  line  road,  as  heretofore  noted,  is  at 
no  portion  of  its  northern  edge,  or  limit,  co- 
incident with  the  Williamson  line,  which  is 
the  same  as  the  old  f^ice  on  the  Magee  map. 
The  evidence  is  conclusive  that  Mrs.  Watts 
did  not  sell  the  Brizendine  land  subject  to 
a  road,  but  sold  same  according  to  a  reloca- 
tion of  this  road,  which  she  was  fully  em- 
powered to  make.  It  appears  from  the  evi- 
dence that  Mrs.  Brizendine  allowed  the  use 
of  the  roadway,  according  to  its  old  location, 
for  some  years  after  her  purchase,  that  is, 
from  February  8,  1906,  to  some  time  in  the 
year  1020.  But  this  use  was  subject  to  dis- 
continuance at  the  will  and  pleasure  of  the 
owner  of  the  tract,  and  no  rights  superior 
to  the  owner's  rights  were  secured  by  such 
use.  As  owner,  she  had  the  right  to  erect 
A  fence  along  the  northern  boundary  of  her 


land,  and  to  exclude  the  complainant,  Pait- 
sel,  and  all  others  from  the  use  of  the  same. 

It  is  objected  that  the  presence  of  trees 
and  banks  along  the  Williamson  fence,  or 
Ihie,  shows  that  the  Watts  farm  road  did 
not  run  along  there,  but  did  run  on  the  loca- 
tion indicated  by  the  red  lines.  This  is 
doubtless  true,  but  it  is  not  materlaL 

Paitsel  claims  through  Mrs.  McOeehan, 
and  is  successor  to  the  right  which  she  de- 
rived from  Mrs.  Watts.  This  right,  as  'we 
have  noted  upon  inspection  of  the  McGeehan 
deed,  is  the  right  of  ''ingress  and  egress 
through  and  over  the  road  lying  between 
Brizendine  and  Williamson."  If  this  road- 
way needs  to  be  put  in  order  for  travel,  that 
is  the  concern  of  Paitsel  and  others  entitled 
to  its  use. '  Difficulties  and  obstructions  in 
that  roadway  furnish  po  ground  of  right,  or 
foundation  of  claim,  against  Mrs.  Brizendine. 
Having  forbidden  the  use  of  her  land  for  the 
purposes  of  egress  and  ingress  by  others,  the 
parties  affected  by  that  action,  but  who  are 
entitled  to  a  right  of  way  to  the  Lukens  land, 
are  remitted  to  the  roadway  established  for 
their  benefit  by  their  grantor. 

For  the  reasons  given,  the  decree  of  the 
trial  court,  establishing  the  roadway  set  up 
in  complainant's  bill,  and  directing  the  de- 
fendant, Mrs.  M.  Z.  Brizendine,  to  remove 
the  obstructions  in  same,  and  allow  its  free 
use  to  complainant,  must  be  reversed,  and 
an  order  dismissing  complainant's  bill  will 
be  entered  by  this  court. 

Reversed. 

SIMS  and  BURKS,  JJ.,  absent 


FANT    V.    THOMAS    •! 


(131  Va.  88) 

al. 


(Supreme   Court  of  Appeals   of  Virginia. 
Sept.  22,  1921.) 

1.  Prlndpai  and  agent  <@=:9l23(IO)— Evfdenoe 
held  sufllolent  to  ^ow  that  the  agent  of  payee 
was  authorized  to  accept  overdue  interest 

In  suit  to  enjoin  foreclosure  of  deed  of 
trust  authorizing  foreclosure  on  default  in  pay- 
ing interest,  evidence  held  sufficient  to  show 
that  payee  of  note  authorized  her  banker  to  ac- 
cept overdue  interest 

2.  Mortgagss  ^ss>335— Aeoeleratton  olause  held 
valid. 

A  condition  in  a  deed  of  trust  that,  en  de- 
fault in  payment  of  interest  the  payee  of  the 
note  secured  could  cause  land  to  be  sold,  does 
not  create  a  penalty  or  forfeiture  against 
which  a  court  of  equity  will  relieve. 

3.  Mortgages  ^s»335— Payee  waiving  default  in 
paying  Interest  can  proceed  to  foreclose  only 
on  giving  notice. 

Where  a  payee  of  a  note  secured  by  deed 
of  trust  waives  a  default  in  paying  interest,  he 
cannot  again  establish  his  right  to  foreclose 


As»For  other  cem*  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


848 


108  SOUTHEASTERN  REPORTEB 


(Va. 


therenncler  until  lie  has  ghren  dae  notice  of  his 
intentioiie  to  the  other  party. 

4.  Morto&OM  ^s»335-^oceptaiice  of  past-duo 
interest  Is  a  waiver  of  rigtit  to  foreolose  for 
default  Id  paymeot  of  lot^rest. 

Where  the  payee  of  a  note  secured  by  deed 
of  trust,  providing  that  on  default  of  interest 
the  debt  shall  become  payable,  accepts  the  past<' 
due  interest,  he  waives  the  right  to  enforce  the 
collection  of  the  entire  debt  for  such  default. 

Appeal  from  Circuit  Court,  Oulpeper 
CoTinty. 

Suit  by  Olirer  Fant  against  I/ucy  B.  Thorn* 
as  and  others.  From  decree  for  defendants, 
plaintiff  appeals.    Reversed. 

Edwin  H.  Gibson,  of  Cnlpeper,  for  appel- 
lant. 

Grimsley  &  Miller,  of  Calpeper,  for  appel- 
lees. 

SAUNDERS,  J.  This  case  presents  a  sin- 
gle question  for  determination. 

In  October,  1913,  Oliver  Fant,  the  appel- 
lant, purchased  a  farm  in  Culpeper  county 
from  George  T.  Grimsley  and  wife.  Prior 
to  that  time  Grimsley  and  wife  had  purchas- 
ed the  same  farm  from  l^jucy  B.  Thomas  and 
others,  and,-  having  received  the  deed  there- 
for, conveyed  the  same  in  trust  to  one  Bur- 
nett Miller,  trustee,  to  secure  two  notes  of 
$2,000  and  $2,250,  respectively,  made  by 
George  T.  Grimsley,  payable  to  and  indorsed 
by  Lucinda  Grimsley,  at  the  Culpeper  Na- 
tional Bank.  These  notes  were  for  purchase 
money  due  on  the  land  aforesaid,  and  pay- 
able five  years  after  date,  with  interest  from 
date,  payable  annually.  When  Fant  pur^ 
chased  said  land  from  Grimsley,  he  assumed 
the  payment  of  these  notes.  The  deed  of 
trust  made  by  Grimsley  and  wife  contained, 
among  other  provisions,  the  following  stipu- 
lation: 

''Second.  If  default  Is  made  In  the  payment 
of  any  instaUment  of  interest  on  either  note 
herein  secured,  when  due,  then  that  said  note 
will  be  immediately  due  and  payable,  and  the 
trustee  can  sell  under  the  same  conditions  as 
thoagh  said  note  had  become  due  and  payable  by 
lapse  of  time." 

Fant  did  not  pay  the  first  amraal  install- 
ment of  interest  when  it  fell  due  on  March 
8,  1910,  but,  according  to  the  answer  of  Mrs. 
Lucy  Thomas,  the  owner  of  said  notes,  the 
interest  was  ]>aid .  and  accepted  after  that 
date. 

EYom'  a  letter  filed  by  Burnett  Miller,  trus- 
tee, as  an  exhibit  with  his  answer,  it  appears 
that  this  interest  was  paid  some  time  after 
March  14,  lOld,  the  exact  date  of  payment 
not  appearing  in  the  record.  The  next  an- 
nual installment  of  interest  became  due  on 
March  8, 1920.  Fant  was  again  in  default  in 
respect  of  payment,  though  he  had  the  neo 
essary  money   to  his  credit   at  the  bank. 


He  failed,  however,  to  direct  the  ofilcers  of 
of  bank  to  apply  this  money  to  the  payment 
of  said  interest  on  the  date  snpra.  This  in- 
terest was  not  paid  until  March  18,  1920. 
Tlie  drcumiBtances  under  which  this  pay- 
ment was  made  will  be  given  in  detail  here- 
after. 

Some  time  after  MarcA  8, 1920.  the  precise 
date  not  appearln^^,  Mrs.  Thomas  requested 
the  trustee,  Burnett  Miller,  to  sell  the 
Grimsley  land,  on  the  ground  that  the  first 
note  had  become  due  and  payable  by  reason 
of  the  failure  of  Fant  to  pay  the  interest  on 
the  day  when  the  same  fell  due.  Pursuant 
to  this  request,  the  trustee  advertised  the 
land  for  sale  on  Saturday,  June  12,  1920. 
Thereupon  Fant  tiled  his  bill  asking  for  an 
injunction  forbidding  said  sale,  on  the 
ground  that  Mrs.  Thomas  had  received  the 
interest  due  on  March  8,  1920,  and  therefore 
was  not  entitled  to  have  said  land  sold.  A 
preliminary  injunction  was  awarded,  and 
Mrs.  Thomas  and  the  trustee  answered  the 
bill.  Mrs.  Thomas  denied  that  she  had  ever 
received  the  interest  due  on  the  date  ubl  su- 
pra, and  asserted  that,  when  she  was  in- 
formed on  March  13,  1920,  that  the  sum  of 
$255,  the  amount  of  the  interest  due,  had 
beeji  placed  to  her  credit  at  the  Culpeper 
National  Bank,  she  declined  to  accept  same, 
and  so  notified  Mr.  Davies,  the  president  of 
the  bank.  Further,  that  she  had  never  ac^ 
cepted  said  interest,  or  any  part  thereof. 
Certain  affidavits,  styled  respectively  "evi- 
dence of  plalntlfT'  and  "evidence  of  defend- 
ant,** were  filed  by  the  parties.  The  afilda- 
vits  for  the  plaintiff  were  the  afiidavits  of 
John  J.  Davies,  president  of  the  Culpeper 
National  Bank,  and  R.  Weir  Waters,  cashier 
of  same.  The  affidavit  for  the  defendant  was 
the  affidavit  of  Mrs.  Lucy  E.  Thomas. 

The  case  came  on  to  be  heard  in  vacation 
on  the  pleadings  and  affidavits,  and  the 
court,  after  stating  that  "in  his  opinion,  un- 
der the  trust  deed,  the  principal  of  the  debt 
secured  had  become  due  and  payable  by  rea- 
son of  the  failure  to  pay  the  same  when 
due,  and  the  trustee  therefore  had  the  right 
to  sell,"  dissolved  the  preliminary  injunc- 
tion, and  awarded  costs  against  the  plain- 
tiff. 

[1]  The  evidence  relating  to  the  allegetl 
payment  of  the  interest  due  on  March  8, 
1920,  is  contained  in  the  affidavits  of  the 
president  and  cashier  of  the  Culpeper  Na- 
tional Bank,  and  of  the  defendant,  Mrs. 
Thomas.  The  affidavits  are  confiicting.  Mr. 
Davies  states  positively  that  he  never  re- 
ceived notice  ftom  Mrs.  Thomas  that  she 
would  not  accept  the  interest  due  Mardi  8, 
1920,  before  he  received  said  interest  and 
credited  same  to  her  account ;  that  if  he  had 
had  such  notification  he  would  not  have  ac- 
cepted payment  of  the  interest  from  Fant. 
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His  account  In  detail  of  the  entire  transac- 
tion is  as  follows:  Tbat  on  or  about  March 
11,  Mrs.  Thomas  was  at  the  bank  inquiring 
whether  the  interest  then  due  had  been  paid 
by  Fant ;  that  he  told  her  that  Fant  had  the 
necessary  funds  in  bank  to  meet  the  inter- 
est,  but  had  not  given  instructions  to  apply 
said  funds  to  the  payment  of  the  same;  that 
he  then  told  her  that  he  would  see  Fant  and 
have  htm  pay  the  Interest,  and  that  Mrs. 
Thomas  m^de  no  objection  to  this  proposi- 
tion; that,  thinking  he  was  acting  with 
Mrs.  Thomas'  approval,  he  called  Fant's  at- 
tention to  the  matter  of  interest  on  March 
13,  and  he  immediately  paid  the  interest 
due,  and  same  was  credited  to  Mrs.  Thomas' 
account  on  that  day ;  that  this  payment  was 
made  out  of  money  then,  and  for  some  days 
past,  to  Fant's  credit  at  the  bank  *,  that  he 
had  never  been  informed  by  any  one  and 
did  not  know  tbat  Mrs.  Thomas  had  decided 
not  to  accept  the  interest  due  on  March  8, 
when  he  received  the  money  from  Fant  and 
put  same  to  Mrs.  Thomas'  credit  on  March 
13,  1920. 

The  affidavit  of  Mr.  Waters,  cashier,  is 
to  the  effect  that  he  had  not  given  notice  to 
Fant  of  the  day  when  the  interest  fell  due, 
and  that  he  had  never  received  notice  that 
Mrs.  Thomas  would  not  accept  tihe  interest 
due  on  March  8,  1920;  that  Mrs.  Thomas 
was  in  the  bank  at  various  times  prior  to 
the  13th  day  of  March,  and  did  not  notify 
him  not  to  accept  for  her  the  interest  due 
on  the  Grimsley  notes,  which  at  the  time 
were  in  the  bank  for  collection  and  credit 
to  her  account;  that,  so  far  as  he  had  been 
able  to  ascertain,  Mrs.  Thomas  had  not  no- 
tified any  of  the  othdals  of  the  bank  prior 
to  March  13th  not  to  receive  the  payment  of 
interest  due  on  March  8th  preceding. 

The  affidavit  of  Mrs.  Thomas  is  in  spedflc 
opposition  to  the  foregoing  statements.  Aft- 
er reciting  that  the  Installment  of  interest 
due  on  March  8,  1919,  was  not  paid  until 
some  time  after  tt  was  due,  and  not  until 
Fant  was  called  upon  to  pay  by  her  counsel, 
she  proceeds  to  state  that  she  called  at  the 
bank  on  March  9,  1920,  and  inquired  of  Mr. 
Davies  whether  her  interest  had  been  paid, 
and  was  told  that  Fant  had  been  at  the 
bank  after  the  interest  was  due,  but  had 
not  paid  the  same,  or  left  any  instructions 
for  its  payment ;  that  she  called  at  the  bank 
on  the  11th,  and  was  told  by  both  Mr.  Da- 
vies  and  Mr.  Waters  that  nothing  had  been 
paid  on  account  of  her  interest;  that  on 
March  13th,  after  Mr.  Davies  had  been  no- 
tified that  affiant  would  not  accept  interest, 
but  was  going  to  claim  that  the  principal  of 
her  debt  was  due  by  reason  of  the  failure 
to  pay  said '  interest,  the  sum  of  $265,  the 
amount  of  the  interest,  was  placed  to  her 
credit  at  the  bank ;  that  she  declined  to  ac- 
cept this  money,  and  so  notified  President 
Davies;  that  she  had  never  accepted  the 
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payment,  and  did  not  intend  to  accept  same. 

The  weight  of  these  affidavits,  having  in 
mind  that  Davies  and  Waters  are  disinter- 
ested witnesses,  is  clearly  to  the  effect  that 
Mrs.  Thomas  accepted  Mr.  Davies'  offer  to 
collect  the  overdue  interest,  and  that  same 
was  c(^ected  and  put  to  her  credit  in  con- 
formity with  the  understanding  between 
these  parties.  It  may  be  that,  after  her 
conversation  with  Mr.  Davies,  Mrs.  Thomas, 
upon  consultation  with  others,  determined 
not  to  acc^t  the  overdue  interest  from 
Fant,  but  evidently  she  did  not  advise  the 
officials  of  the  bank  of  that  change  of  at- 
titude. It  was  while  Davies  was  acting 
with  authority  derived  from  his  understand- 
ing with  Mrs.  Thomas  that  the  interest  was 
collected  and  placed  to  the  latter*s  credit, 
thus  completing  the  transaction.  What  was 
the  legal  effect  upon  Mrs,  Thomas'  rights  of 
4iccepting  past-due  interest  from  Fant,  first 
in  1919,  and  second  in  1920. 

[2]  The  deed  of  trust,  supra,  provides 
that— 

'If  default  is  made  in  the  payment  of  any 
installment  of  interest,  on  either  note  herein 
secured,  when  due,  then  that  said  note  will  be 
immediately  due  and  payable,  and  the  teustee 
can  sell  under  the  same  conditiooB  as  though 
said  note  had  become  due  and  payable  by  lapse 
of  time." 

Undoubtedly  two  installments  of  interest 
were  not  paid  when  due,  but  were  received 
and  receipted  for  later.  This  receipt  of 
overdue  interest  was  the  voluntary  act  of 
the  appellee.  It  was  competent  for  her  to 
stand  upon  her  contract  rights,  and,  upon 
the  failure  of  the  debtor  to  pay  his  interest 
as  agreed,  to  cause  the  land  conveyed  to  be 
sold  according  to  the  terms  of  the  deed  of 
trust.  A  contract  to  the  effect  that,  where 
there  is  default  in  the  payment  of  interest, 
even  for  a  day,  thb  time  of  payment  of  the 
debt  secured  is  thereby  accelerated,  and  the 
cestui  que  trust  empowered  to  enforce  deed 
of  'trust  securing  his  debt,  is  a  harsh  one. 
and  it  would  seem  that  equity  would  have 
the  right  to  interfere  on  the  ground  that 
the  provision  accelerating  payment  is  in 
the  nature  of  a  penalty.  Such,  indeed, 
was  the  former  attitude  of  this  court  (Mayo 
V.  Judah,  6  Mufnf ,  495) ;  but  the  present  law 
in  Virginia  touching  contracts  of  the  nature, 
supra,  was  announced  in  the  accompanying 
extract  from  Nickels  v.  People's  Building, 
Loan  &  Saving  Association,  98  Va.  880,  25 
S.  E.  8: 

"A  provision  in  a  contract,  not  that  the 
amonnt  of  the  debt  shall  be  increased,  but  that 
in  a  specified  event  the  time  for  the  payment 
of  a  certain  sum  dtie  shall  be  accelerated,  does 
not  create  a  penalty  or  forfeiture  against  which 
a  court  of  equity  will  relieve." 

The  following  extract  from  Pomeroy's 
Equity  Jurisprudence  is  cited  approvingly  in 
the  foregoing  connection: 
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'*It  is  settled,  therefore,  by  the  overwhelming 
weight  of  authority,  that,  if  a  certain  sum 
is  due,  and  secured  by  a  bond,  or  bond  and 
mortgage,  or  other  form  of  obligation,  and  is 
made  payable  at  some  future  day  specified,  with 
interest  thereon  made  payable  during  the  in- 
terval at  fixed  times  annually,  or  semiannually, 
or  monthly,  and  a  further  stipulation  provides 
that,  in  case  default  should  occur  in  the  prompt 
payment  of  any  such  portion  of  interest  at  the 
time  agreed  upon,  then  the  entire  principal  sum 
of  the  debt  should  at  once  become  payable,  and 
payment  thereof  could  be  enforced  by  the  cred- 
itor, such  a  stipulation  is  not  in  the  nature  of 
a  penalty,  but  will  be  sustained  in  equity  as 
well  as  at  law."    1  Pom.  Eq.  Jur.  |  439. 

But  the  very  section  of  Pomeroy  which 
announces  the  foregoing  doctrine,  proceeds 
to  say: 

"The  provision  for  accelerating  the  time  of 
payment  of  the  whole  debt  in  this  manner  may, 
of  course,  be  waived  by  the  creditor,  particu- 
larly when  it  is  made  to  depend  upon  his  elec- 
tion.'* 

In  support  of  this  proposition  Pomeroy 
cites  the  English  case  of  Langridge  v.  Payne, 
in  Johnson  and  Hemming's  Reports,  p.  423. 
This  case  is  singularly  in  point.  The  fol- 
lowing is  from  the  syllabus  of  that  case: 

"Agreement  in  writing  not  to  call  in  a  mort- 
gage for  two  years,  tiie  mortgagor  fulfilling  his 
covenants.  On  one  occasion  within  the  two 
years,  interest  was  not  paid  on  the  day,  and 
the  mortgagor  shortly  thereafter  gave  notice 
that  he  was  no  longer  bound  by  the  agreement, 
demanded  and  compelled  payment  of  the  inter- 
est, and  costs  of  notice." 

Having  thus  collected  the  past-due  inter- 
est by  force  of  law,  the  creditor  proceeded 
to  enforce  his  mortgage.  The  court  held 
that,  upon  the  facts  stated,  supra,  such  col- 
lection of  the  Interest  was  a  waiver  of  de- 
fault, and  an  injunction  was  granted.  This 
creditor  not  only  collected  past-due  interest, 
but  enforced  that  collection  by  resort  to  the 
courts,  at  the  same  time  insisting  that  he 
was  not  bound  by  the  agreement  not  to  call 
in  the  mortgage.  He  stood  stoutly  upon  his 
rights.  Nevertheless  the  court  ruled  that 
the  mere  collection  of  the  past-due  Interest 
to  which  he  was  certainly  entitled,  operated 
to  "waive  the  default"  There  was  certainly 
no  actual  or  apparent  intent  on  the  part  of 
the  mortgagor  to  waive  his  rights,  but  the 
court  treated  his  acts  as  a  waiver. 

[8]  "Where  a  party  to  a  contract  waives 
a  default  in  its  terms,  he  cannot  again  es- 
tablish his  right  to  proceed  strictly  there- 
under until  he  has  given  due  notice  of  his 
intentions  to  the  other  party."  Elliott  on 
Contracts,  |  2050. 

In  the  case  of  Belloc  y.  Davis,  38  CaL 
242,  it  was  held  that  a  provision  In  a  note 
that,  on  default  of  Interest,  the  whole 
principal  should  become  due,  did  not  cause 
the  statute  of  limitations  to  run  from  that 


date,  but  at  the  expiration  of  the  credit  fix- 
ed by  the  note.  While  the  court  held  In  thi» 
case  that  the  provision  that,  on  default  in 
payment  of  interest,  the  whole  amount  of 
principal  and  interest  should  become  due 
and  payable,  was  in  the  nature  of  a  penalty, 
it  further  held  that,  by  accepting  payment 
of  interest  made  after  the  default,  the  cred- 
itor waived  all  benefit  from  the  default,  and 
thereafter  the  rights  and  obligations  of  both 
parties  continued,  without  regard  to  the 
forfeiture.  This  case  was  approved  and  af- 
firmed in  the  later  case  of  Mason  r.  Luce, 
116  Oal.  232,  48  Pac.  72. 

[4]  It  is  a  fair  conclusion  that  when,  in 
the  Nickels  Case,  supra,  this  court  dted 
Pomeroy  as  authority  for  the  proposition 
that  a  provision  in  a  contract  providing 
that,  in  a  specified  .event,  the  time  for  the 
payment  of  a  certain  sum  shall  be  accelerat- 
ed, does  not  create  a  penalty  or  forfeiture 
against  which  a  court  of  equity  will  relieve, 
it  approved  the  companion  proposition  as- 
serted by  Pomeroy  in  the  same  section  that 
the  provision  *'for  accelerating  the  time  of 
payment  of  the  whole  debt  in  this  nmnner 
may,  of  course,  be  waived  by  the  creditor." 
Pomf^roy  cites  the  single  case  of  Lengridge 
V.  Payne,  supra,  as  suflOicient  authority  to 
show  that  this  waiver  may  be  aflTected  by  the 
bare  receipt  of  past-due  interest,  even 
though  the  creditor  at  the  time  insists  that 
he  waives  no  rights  by  this  acceptance. 

See,  also,  on  the  subject  of  waiver  by  the 
acts  of  a  party,  the  recent  case  of  Richmond 

Leather  Co.  v.  Fawcett,  130  Va. ,  107  S. 

E.  800,  and  cases  cited. 

In  view  of  the  principles  announced  and 
authorities  cited,  it  is  the  conclusion  of  this 
court  that  the  decree  of  the  circuit  court  of 
Culpeper  county  should  be  reversed. 

Reversed. 
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THOMPSON  et  al.  v.  ARTRIP  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

22,  1»21.) 

I.  Appeal  and  error  ^=>I73(2)— dbjeotioo  to 
notice  of  termination  of  lease  oaanoC  first  be 
made  en  appeal. 

In  unlawful  entry  and  detainer  proceedings, 
the  objection  that  the  notice  to  terminate  the 
lease  was  defective  cannot  be  urged  for  the 
first  time  on  appeaL 


2.  Landlord  and  tenant  ^=»l  1 5(1)— Continuance 
of  poseeselon  under  supplementary  aoree- 
ment  held  from  month  to  month. 

Where,  before  the  expiration  of  a  two-year 
lease,  the  parties  made  a  supplementary  agree- 
ment to  give  lessees  a  month  or  two  after  ex- 
piration to  close  out  their  business,  and  les- 
sees thereafter  paid  monthly  rent,  the  tenancy 
was  from  month  to  month. 
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3.  Contract  ^=>22(l)— Pormal  aoceptanoe  of 
offer  not  neoessary. 

It  ie  not  necessary,  in  order  to  make  a  con- 
tract, that  a  proffer  submitted  by  one  party, 
shall  be  formally  and  in  terms  accepted  by  the 
other:  an  acceptance  may  be  by  act. 

4.  Landlord  and  tenant  «=»l  14 (3)— Presump- 
tion of  yearly  tenancy  where  tenant  for  years 
holds  over  rebuttable. 

The  presumption  that  a  tenant  for  years  who 
holds  over  after  the  expiration  of  his  term,  with 
the  landlord's  permission,  is  a  tenant  from 
year  to  year,  may  always  be  repelled  by  evi- 
dence that  the  holding  over  was  of  another 
character. 

5.  Landlord  and  tenant  ^s>ll5(3)— Evidenoe 
held  to  establish  tenancy  from  month  to 
month. 

Evidence,  that  defendants  who  had  been 
holding  under  a  two-year  lease,  continued  in 
possession  under  a  supplementary  agreement 
held  to  establish  a  tenancy  from  month  to 
month. 

6.  New  trial  ^=>7 1— Verdict  en  conflicting  evl- 
denoe  should  not  be  set  aside  unless  plainly 
against  evidenoei 

The  verdict  of  a  jury,  particularly  upon 
conflicting  evidence,  is  entitled  to  great  re- 
spect, and  should  not  be  set  aside  unless  plain- 
ly against  the  evidence,  or  without  evidence  to 
support  it. 

7.  Landlord  and  tenant  <$=:>ll6(7)~Notlce  of 
termination  held  not  waived  by  collecting  rent 

Collection  of  rent  to  the  time  at  which  the 
lease  was  terminated  held  not  a  waiver  of  the 
effect  of  a  notice  to  terminate  the  lease,  given 
30  days  prior  to  the  end  of  the  month. 

Error  to  Circuit  Court,  Russell  County. 

Action  by  B.  F.  Thompson,  executor,  and 
others,  against  N.  D.  Artrip  and  another,  do- 
ing business  as  the  Lewis  Creek  Mercantile 
Company.  A  Judgment  of  dismissal  was  en- 
tered after  setting  aside  a  verdict  for  plain- 
tiffs and  granting  a  new  trial,  and  plaintUts 
bring  error.    Reversed  and  rendered. 

A.  T.  Griffith,  of  Honaker,  for  plaintiffs  in 
error. 

Bird  &  Lively,  of  Lebanon,  and  G.  R  John- 
son, of  Honaker,  for  defendants  in  error. 

SAUNDERS,  J.  This  is  an  action  of  un- 
lawful entry  and  detainer  by  B.  F.  Thomp- 
son, executor,  and  others,  to  recover  from 
N.  D.  and  Fleet  Artrip,  doing  business  under 
the  firm  name  and  style  of  Lewis  Creek  Mer- 
cantile Company,  a  certain  storehouse  and 
lot  in  Russell  county,  Va. 

It  appears  from  the  record  that  the  plain- 
tiffs secured  a  verdict  against  the  defendants 
in  the  above  action.  Thereupon  a  motion  was 
made  to  set  aside  the  verdict  on  the  ground 
that  it  was  contrary  to  the  law  and  the  evi- 
dence. The  trial  court  sustained  this  motion,  v  was  in  possession  of  the  premises.  The  suf- 
and  awarded  a  new  trial.    To  this  action  of   ficiency  of  this  notice  is  objected  to  in  this 


the  court  the  plaintiffs  excepted.  At  the 
next  calling  of  the  case,  the  plaintiffs  failing 
to  introduce  any  evidence,  the  court  entered 
a  final  order  dismissing  the  case  from  the 
docket.  To  this  Judgment  of  the  court  a  writ 
of  error  and  supersedeas  were  awarded  by 
one  of  the  Judges  of  this  court 

The  property  leased  to  the  defendants  was 
the  property  of  the  plaintiffs.  They  were  rep- 
resented in  the  transaction  by  B.  F.  Thomp- 
son, and  no  question  is  raised  as  to  his  au- 
thority. The  lease  was  a  verbal  one,  and, 
according  to  the  testimony  of  Thompson,  was 
for  two  years,  beginning  March  20,  1918,  and 
ending  March  20,  1920.  The  Artrips  took 
possession  of  the  property,  paying  $9  per 
month  rent  therefor.  The  defense  sets  up  a 
different  contract  of  leasing,  alleging  further 
that  the  property  was  rented  to  N.  D.  Artrip 
alone.  The  monthly  rent  was  collected  first 
by  Thompson,  and  later  by  C.  W.  Fuller.  B. 
F.  Thompson  states  that  some  time  in  March, 
1920,  prior  to  the  expiration  of  the  two  years 
lease,  Fleet  Artrip,  who  is  described  by  the 
witness  as  "the  man  in  actual  charge  of  busi- 
ness at  the  store,",  advised  him  (Thompson) 
that  "they  were  not  going  to  buy  any  more 
goods,  and  were  going  to  close  out,  and  give 
the  property  up.  Later,  Just  about  the  time 
the  lease  expired.  Fleet  Artrip  told  Thomp- 
son that  if  they  would  "give  them  a  month, 
or  two,  they  would  dose  ouc  tneir  goods,  and 
get  off  the  creek."  Further,  that  "he  tried 
to  sell  the  goods  back  to  him,"  i.  e.,  Thomp- 
son. 

Proceeding  with  his  testimony,  Thompson 
says: 

"They  paid  us  the  $9  a  month  right  on 
up  to  July  3,  1920,  when  we  had  prepared  the 
notice  to  them  to  vacate  the  property.  The 
possession  has  been  withheld  from  us  since 
September  1,  1920,  and  since  the  end  of  the 
contract  until  now,  no  other  contract  was  ever 
made  with  them;  they  have  continued  to  hold 
since  the  end  of  their  contract  The  rent  has 
been  paid  up  to  that  date,  September  1,  1920, 
and  up  to  July  8,  since  the  end  of  the  con- 
tract." 

On  July  26, 1920,  the  lessors  gave  notice  to 
the  Lewis  Creek  Mercantile  Company  as  fol- 
lows: 

*Tou,  and  each  of  you,  are  hereby  notified 
that  the  undersigned  intend  to  terminate  the 
lease  of  that  certain  store  building,  etc., 
*  *  *  and  which  said  property  you  hold  as 
tenant  by  the  month;  and  that  the  said  termina- 
tion shall  become  effective  after  the  expira- 
tion of  30  days  from  the  service  of  thia  notice 
as  provided  by  law." 

[1]  This  notice  was  served  on  the  sam.e  day 
on  Fleet  Artrip,  the  return  stating  that  he 
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court  by  the  appellees,  bat  it  does  not  appear 
from  the  record,  or  from  the  opinion  of  the 
learned  Judge  of  the  trial  court  which  is  be- 
fore us,  that  a  like  objection  was  made  at  the 
triaL  This  notice  is  not  in  the  usual  form, 
but  we  are  not  prepared  to  say,  though  we 
do  not  so  decide,  that  it  is  not  substantially 
sufficient.  The  summons  in  unlawful  detain- 
er was  not  issued  untU  September  10,  1920. 
On  September  18,  the  defendant  appeared  and 
pleaded  not  guilty.  The  case  appears  to  have 
been  tried  upon  the  merits.  Jackson,  a  con- 
stable for  the  New  Garden  magisterial  dis- 
trict, proved  without  objection,  the  notice  to 
terminate  the  lease,  and  service  thereof  on 
July  6,  1020.  Ck>nceding  that  this  notice  was 
defective,  objection  to  same  should  have  been 
made  in  the  trial  court.  Not  having  done 
this,  appellees  will  not  be  permitted  to  urge 
this  objection  for  the  first  time  in  this  court 
The  case  of  Shenandoah  Valley  R.  Co;  v. 
Miller,  80  Va.  821,  is  one  in  which  a  subcon- 
tractor sought  to  give  notice,  and  perfect  a 
mechanic's  lien  pursuant  to  the  statute.  His 
notice  did  not  conform  to  the  statute,  and  was 
not  served  as  required  by  law,  but  objection 
on  the  ground  of  these  defects  was  not  made 
at  the  proper  time.  This  court,  passing  on 
the  effort  to  make  these  objections  in  the 
appellate  court,  said: 

"Neither  was  made  In  the  court  below; 
but  both  are  for  the  first  time  raised  in  the 
appellate  court.  If  the  company  desired  to 
rely  upon  them,  it  should  have  brought  them 
to  the  attention  of  the  circuit  court;  and,  not 
having  done  so,  clearly  it  is  now  too  late  to 
raise  them  here.  The  object  of  the  notice  is  to 
apprise  the  owner  of  the  subcontractor's  daim, 
and  to  warn  him  against  making  payment  to 
the  general  contractor.  And  if  the  notice  be 
for  any  reason  defective,  or  if  it  be  not  proper- 
ly served,  it  is  the  undoubted  privilege  of  the 
owner  in  a  suit  or  action  against  him  by  the 
contractor,  to  defend  on  that  ground.  But 
these  defects  or  objections  he  may  waive,  as  in 
the  present  case  was  done  by  the  defendant  in 
not  objecting  in  the  circuit  court  to  the  in- 
troduction in  evidence  before  the  Jury  of  a 
copy  of  the  written  notice  served  by  the  plain- 
tiff, with  the  return  thereon;  and  having  thus 
waived  them  there,  the  right  to  insist  upon 
them  now  is  gone."    80  Va.  820. 

See,  also,  cases  cited. 

"It  is  a  further  principle  of  appellate  pro- 
cedure that  an  error,  to  be  available  on  ap- 
peal, must  have  occurred  without  the  express 
or  implied  consent  of  the  appellant  A  party 
is  held  on  appeal  to  the  position  which  he  as- 
sumed below,  and  is  accordingly  estopped  to  al- 
lege error  in  any  action  of  the  trial  court  which 
he  has  recognized  as  valid  by  his  voluntary  acts. 
Accordingly,  when  the  act  assigned  as  error  was 
done  by  agreement  of  the  parties,  it  cannot  be 
availed  of  on  appeal  to  reverse  the  judgment, 
although  it  is  erroneous;  so,  where  a  party  fails 
to  object  below  to  a  proceeding,  he  is  presumed 
on  appeal  to  waive  contention  as  to  its  validity." 
2  Ency.  PI.  &  Pr.  p.  &16b 


[2]  The  real  question  for  determination  Id 
this  case  is  the  precise  nature  of  the  con- 
tracts between  the  parties^  The  plaintiff 
set  up  a  definite  parol  lease  to  expire  oa 
March  20,  1920,  fbUowed  by  a  supplementary 
agreement  to  give  the  defendants  a  month  or 
two  in  which  to  dose  out  their  business.  If 
this  latter  contract  was  made,  and  at  its  ex- 
piration the  defendants  continued  in  posses- 
sion, paying  monthly  rent  they  would  be 
tenants  from  month  to  month.  The  plaintiffs 
proceeded  in  their  action  upon  that  theory. 
The  balance  of  Mardi,  and  the  months  of 
April  and  May,  would  certainly  be  a  month  or 
two.  Thereafter,  if  rent  was  paid  and  re- 
ceived, the  tenancy  would  be  from  month  to 
month.  The  defendants  deny  both  the  allied 
parol  lease  for  two  years,  and  the  supplemen- 
tary lease  for  a  month  or  two,  and  set  up  an 
entirely  different  contract  This  contention 
presented  a  question  of  fact  which  the  Jury 
decided  adversely  to  the  defendants.  If  cre- 
dence had  been  given  to  the  defendants^  ver- 
sion of  the  contract,  the  verdict  would  have 
been  in  their  favor.  That  the  parties  realized 
that  an  Issue  of  veracity  was  presented  over 
the  conflicting  contentions  of  the  parties,  and 
that  it  was  considered  that  the  case  wodld 
turn  upon  the  reeolutian  of  that  conflict,  is 
shown  by  the  fact  that  after  the  parties 
plaintiff  and  defendant  had  testified,  wit- 
nesses were  introduced  to  establish  the  gen- 
eral reputation  for  veracity  of  both  the  Ar- 
trips  and  B.  F.  Thompson. 

The  Jury  having  found  a  verdict  for  the 
plaintiffs,  that  verdict  should  have  been  fol- 
lowed by  Judgment  unless  it  was  contrary 
to  the  evidence,  or  without  evidence  to  sup- 
port it 

It  appears  from  the  opinion  of  the  trial 
court  that  it  concluded  that— 

The  "proof  showed  that  the  defendants  paid 
rent  for,  and  held  possession  of,  the  premises 
after  the  two  years  had  expired,"  and  that  '^o 
new  conditions  have  arisen  since  the  original 
lease,  in  the  case  at  bar,  but  the  same  parties 
have  the  title,  and  the  defendants  hold  the 
same  premises  for  which  they  have  paid  the 
same  «ent  up  to  a  date  alter  the  notice  was 
served  in  the  case.  The  original  lease,  by  the 
contention  of  plaintiffs,  was  for  two  years-' 
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Concluding,  the  court  said: 

'To  hold  that  a  tenancy  from  month  to  month 
existed  in  this  case  would  be  plainly  against 
the  undisputed  contract  between  the  parties, 
and,  therefore,  the  notice  given  in  the  case  was 
not  sufficient" 

Of  course,  if  the  original  lease  was  for 
two  years,  and  the  defendants  held  over  with- 
out any  new  contract  paying  rent  as  for- 
merly, the  nature  of  the  subsequent  holding 
would  be  a  tenancy  from  year  to  year.  But 
such  a  view  of  the  evidence  Ignores  the  state- 
ments to  nniompson  by  Fleet  Artrip,  imme- 
diately prior  to  the  termination  of  the  two- 
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year  1mm  in  Mardi,  1920,  and  tlie  action  of 
the  parties  thereon. 

The  first  statement  of  Fleet  Artrip,  the 
active  manager  in  charge  of  the  business, 
was  that  "they  were  not  going  to  buy  any 
more  goods,  and  were  going  to  close  out,  and 
give  the  property  up."  This  certainly  in- 
dicated a  purpose  on  the  part  of  the  defend- 
ants to  surrender  the  premises  at  the  ex- 
piration of  the  lease.  A  little  later,  and  Just 
about  the  time  the  two  years  expired,  the 
flame  Artrip  said  to  Thompson  that  if  '^we 
[L  e.,  the  lessors]  would  give  them  a  month 
or  two,  they  would  close  out  their  goods, 
and  get  off  the  creek,  and  he  tried  to  sell 
the  goods  back  to  me."  Thompson  does  not 
state  in  terms  that  he  accepted  this  proposi- 
tion, but  the  Artrips  continued  in  possession 
after  this  offer  on  their  part,  they  paying  and 
the  plaintiffs  receiving  $9  a  month  rent. 

If  it  is  considered  upon  this  state  of  facts 
that  a  new  contract  was  made,  then  a  '*new 
condition"  arose  after  the  original  lease,  and 
the  rights  of  the  parties  thereafter  would  be 
determined  with  reference  to  the  new  con- 
tract, and  not  with  reference  to  the  original 
parol  lease  for  two  years. 

Apparently  the  monthly  rent  was  treat- 
ed as  due  at  the  end  of  each  calendar 
month,  the  lessors  collecting  and  the  lessees 
I>aying  <hi  that  basis.  Both  the  witness- 
es for  the  plaintiffs  and  the  defendants 
state  that  the  rent  was  paid  up  to  Sep- 
tember 1,  1920.  N.  D.  Artrip  states  that  he 
"paid  the  rent  on  the  property  down  to  Sep- 
tember 1,  1920,  and  that  he  has  paid  the 
rent  on  the  property  in  the  same  way,  and  in 
the  same  amount,  ever  since  he  went  into 
possession  of  the  property,  down  to  Septem- 
ber 1,  1920."  The  notice  terminating  the  con- 
tract was  evidently  given  with  reference  to 
September  Ist,  for  Thompson  states  that  the 
''possession  was  withheld  from  them  since 
September  1,  1920."  This  notice  would  not 
have  been  sufficient  if  the  defendants  had 
held  over  under  the  original  two-year  lease, 
paying  the  agreed  rental,  for  the  tenancy  in 
such  case  woald  be  from  year  to  year.  But 
if  the  Jury  was  Justified  in  concluding  that 
the  request  of  the  defendants,  submitted  by 
Fleet  Artrip  to  the  plaintiffs,  and  the  suIh 
sequent  action  thereon  of  the  parties,  con- 
stituted a  new  contract  of  lease,  then  this 
notice  would  be  sufiScient.  The  holding  over, 
In  that  evoit,  and  payment  of  monthly  rent, 
would  create  a  tenancy  from  month  to  month. 

"At  any  time  before  the  expiration  of  a  lease, 
the  parties  may  agree  as  to  what  shall  be  the 
nature  of  the  tenants'  holding  over."  Blumer- 
burg  V.  Myres,  32  Cal.  93,  91  Am.  Dec.  660. 

[3]  Furthermore,  It  is  not  necessary.  In  or- 
der to  make  a  contract,  that  a  proffer  sub- 
mitted by  one  party  shall  be  formally  and  in 
terms  accepted  by  the  other.  Oertainly  all 
that  passed  between  the  parties  prior  to  the 


expiration  of  the  lease,  as  well  as  their  suh- 
sequent  action  thereon,  was  matter  proper 
for  the  consideration  of  the  Jury  for  the  pur- 
pose of  ascertaining  the  nature  of  the  sub- 
sequent holding. 

"An  acceptance  of  an  offer  may  be  by  act,  as 
where  an  offer  is  made  that  the  offerer  will  pay, 
or  do  something  else,  if  the  offeree  shonld  do 
a  particular  thing.  In  such  a  case  perform- 
ance is  the  only  tiling  needful  to  complete  the 
agreement,  and  create  a  binding  promise."  13 
Corpus  Juris,  27C^  i  73,  and  cases  dted. 

Acceptance  may  be  Inferred  from  the  acts 
and  conduct  of  the  promisee.  Colgin  v.  Hen- 
ley, 6  Leigh  (33  Va.)  85,  86,  104, 105. 

It  was  competent  for  the  Jury,  under  their 
well-recognized  powers,  to  pass  on  and  deter- 
mine the  credibility  of  the  witnesses,  and  to 
conclude  from  the  evidence  of  Thompson  and 
the  action  of  the  parties  that  prior  to  March 
20,  1920,  the  Artrips  did  submit  a  proposi- 
tion which  was  acceded  to  by  the  plaintiffs, 
and  which  determined  the  character  of  the 
future  holding  of  the  premises  in  question. 

[4]  The  presumption  that  a  tenant  for 
years  who  holds  over  after  the  expiration 
of  his  term,  with  the  permission  of  the  land- 
lord, la  a  tenant  from  year  to  year,  may 
always  be  repelled  by  evidence  showing  that 
BoOi  holding  over  is  In  another  character, 
or  for  some  other  purpose  than  that  of  ten- 
ant from  year  to  year. 

In  the  instant  case  this  presumption  is  re- 
pelled by  'evidence  of  a  new  contract,  to 
which  credence  was  given  by  the  Jury,  as 
shown  by  their  verdict  for  the  plaintiffs. 

[6, 6]  It  was  numif est  error  to  set  aside 
this  verdict  in  view  of  the  evidence  tending 
to  establish  a  supplementary  agreement  be- 
tween the  parties,  thereby  introdueing  a  new 
condition,  and  repelling  the  impllcatton  that 
would  have  followed  from  a  mere  holding 
over  by  the  lessees,  and  payment  of  monthly 
rent  at  the  expiration  of  the  two  years'  lease. 
The  verdict  of  a  Jury,  particularly  upon  con- 
flicting evidence,  is  always  entitled  to  great 
respect,  and  should  not  be  set  aside,  unless, 
as  stated  supra,  it  is  plainly  against  the  evi- 
dence, or  without  evidence  to  support  it. 

The  defense  contends  that  there  was  no 
partnership  between  the  Artrips,  that  none 
was  alleged,  and  none  proved.  The  summons 
in  unlawful  detainer  is  against  N.  D.  and 
Fleet  Artrip,  trading  as  the  Lewis  Creek  Mer^ 
cantile  Company,  and  the  notice  to  terminate 
the  lease  is  against  the  same  concern.  After 
these  notices  were  given,  the  defendants  ap^ 
peered,'  pleaded  not  guilty,  and  issue  was 
Joined.  There  was  no  affidavit  denying  part- 
nership under  section  6127,  Code  of  Virginia. 
All  conflicts  between  the  testimony  of  the 
plaintiffs  and  defendants  were  settled  by  the 
verdict  of  the  Jury. 

£7]  A  further  contention  of  the  defendants 
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Is  that  by  receiving  rent  to  September  1, 
1920,  the  plaintiffs  waived  the  effect  of  th^r 
notice  to  terminate  the  lease.  The  notice  to 
terminate  the  lease  related  to  the  month 
ending  August  31,  1920.  It  could  not  relate 
to  the  month  ending  July  31st,  for  the  mani- 
fest reason  that  it  was  given  and  served  dur- 
ing that  month.  The  Code  provides  that  a 
tenancy  from  month  to  month  may  be  termi- 
nated by  a  30  days'  notice  in  writing  prior 
to  the  end  of  the  month.  The  month  in  this 
case  was  August,  1920,  and  the  plaintiffs 
were  entitled  to  collect  their  rent  to  the  time 
at  which  the  lease  was  terminated.  Hence, 
collection  to  that  date  involved  no  waiver  of 
rights. 

For  the  reasons  heretofore  stated,  the  judg- 
ment complained  of  wUl  be  reversed,  and  a 
judgment  will  be  entered  conforming  to  the 
verdict  of  the  jury,  and  awarding  the  posses- 
sion of  the  premises  in  controversy  to  the 
plaintiffs. 

Reversed. 

BURKS,  J^  absent 


(130  Va.  711) 

CLINCHPIELD    COAL    CORPORATION 

V.  HAYTER. 

(Supreme   Court   of  Appeals  of   Virfinia. 
Sept.  22,  1021.) 

1.  Trespass  «=»46(l)— Verdiot  for  plaintiff 
for  injury  to  trees  sustained  by  evldenee. 

In  an  action  by  a  landowner  for  cutting  and 
branding  trees,  injuring  them,  a  verdict  for 
plaintiff  held  supported  by  evidence. 

2.  Appeal  and  error  ^=s>36l  (3)— That  petition 
In  error  oomplalned  of  a  oertaln,  Instead  of  a 
final,  Judgment  Immaterial. 

That  a  petition  in  error  complained  of  a 
'^certain"  judgment.  Instead  of  a  final  judgment, 
did  not  constitute  ground  for  dismissal,  where 
the  only  judgment  entered  was  a  final  one. 


3.  Appeal  and  error  ^s»l  170(3)— Pailnrs  to 
furnish  trill  of  partleulars  when  ordsnid  not 
ground  for  reversal. 

In  an  action  for  damages  to  plaintiff's  trees, 
that  plaintiff  failed  to  furnish  a  bill  of  particu- 
lars at  the  time  called  for  by  the  order  was  not 
grround  for  reversal,  when  defendant  was  not 
taken  by  surprise,  and  in  view  of  Code  1919,  i 
6331. 

4.  Evidence  <ss>358— Correct  maps  admissible 
regardless  of  source. 

Where  maps  and  drawings  introduced  by 
plaintiff  in  an  action  for  injury  to  trees  were 
in  fact  correct  representations  of  the  locus 
in  quo,  they  were  admissble  regardless  of  the 
source  from  which  plaintiff  derived  the  in- 
formation upon  which  they  were  based. 


5.  Evidence  ^=9379— How  oorreotness  of  maps 
may  be  shown. 

It  is  not  necessary  that  the  correctness  of 
a  map  or  drawing  should  be  shown  by  the  per- 
son who  made  it;  the  fact  may  be  shown  by  any 
competent  witness  who  knows  it. 

&  Trespass  ^=s>46( 2)— Showing  of  title  held 
sufllcieot. 

In  an  action  for  injuries  to  plaintifTs  trees, 
plaintiff's  showing  of  common  title  in  the  im- 
mediate grantors  of  plaintiff  and  defendant, 
respectively,  and  that  plaintiff's  deed,  duly  re- 
corded, was  prior  in  time  to  defendant's,  held 
a  sufficient  showing  of  true  title  in  plaintiff  to 
entitle  him  to  recover. 

7.  Damages  «=»62(l)— When  duty  to  minimize 
damages  arises  stated. 

The  duty  to  minimize  consequential  dam- 
ages from  a  wrongful  act  of  defendant  is  not 
arbitrarily  imposed  in  all  cases,  but  only  where 
it  is  a  reasonable  duty,  and  can  be  performed 
at  trifling  expense  or  with  reasonable  exertion, 
and  there  is  no  such  duty  where  the  injured 
party  is  not  chargeable  with  notice  that  con- 
sequential damages  are  lil^ely  to  ensue. 

8.  Damages  ^=»62(3)»Owner  of  Injured  trees 
held  not  bound  to  hasten  their  sale  to  mlni- 
mlze  damages. 

Where  plaintifTs  trees  had  been  injured  fay 
defendant's  wrongful  acts  in  branding  them* 
plaintiff  was  not  bound  to  hasten  their  sale  to 
minimize  damages  where  he  did  not  know  that 
consequential  damages  would  arise;  defendant 
having  assured  him  that  the  branding  would  do 
no  harm. 

9.  Trespass  ^s»^-Brandlng  trees  hy  mistake 
trespass  warranting  damages. 

Where  defendant  admitted  branding  plain- 
tiff's trees  by  mistake,  such  evidence  alone  en- 
titled plaintiff  to  judgment  for  some  amount, 
as  it  was  a  trespass  on  plaintifTs  land. 

10.  Appeal  and  error  ^=>I004(2)— Reeovenr 
for  Injury  to  trees  held  not  excessive. 

Where  there  was  conflict  in  the  evidence, 
a  recovery  of  $400  for  cutting  18  trees  and 
branding  135  so  that  some  of  them  died  could 
not  be  held  excessive  by  the  Supreme  Court  of 
Appeals. 

Brror  to  Circuit  Court,  Russell  County. 

Action  by  one  Hayter  against  the  Clinch- 
field  Coal  Corporation.  Judgment  for  plain- 
tiff,  and  defendant  brings  error.    Affirmed. 

Morison,  Morison  &  Robertson*  of  Bristol, 
Bums  &  Kidd,  of  Lebanon,  and  John  W. 
Flannagan,  Jr.,  of  Clintwood,  for  plaintiff. 

M.  M.  Long,  of  St.  Paul,  and  S.  H.  &  Geo. 
C.  Sutherland,  of  Clintwood,  for  defendant 

BURKS,  J.  [1]  The  plaintiff  (Hayter) 
claims  that  the  defendant  cut  and  removed 
from  the  former's  land  18  trees  and  branded 
135  trees,  seriously  injuring  them.  The  de- 
fendant admitted  branding  the  135  trees  on 
plaintiff's  land,  but  denied  that  any  injury 
resulted  from  the  branding,  and  also  denied 
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that  any  trees  were  cut  ou  the  plaintiff's  land. 
There  was  a  sharp  conflict  between  the  evi* 
dence  for  the  plaintiff  and  that  for  the  de- 
fendant on  the  matters  denied  by  the  defend- 
ant There  was  also  a  sharp  conflict  between 
the  testimony  for  the  two  parties  as  to  the 
value  of  the  trees  alleged  to  have  been  cut. 
The  plaintiff  and  one  or  more  of  his  wit- 
nesses testified  that  the  trees  cut  were  worth 
$10  apiece.  The  testimony  for  the  defendant 
was  that  these  trees  were  not  worth  more 
than  from  $1.20  to  $1.50  apiece.  The  testi- 
mony for  the  plaintiff  was  to  the  effect  that 
the  trees  had  been  seriously  injured  by  the 
branding,  and  that  at  least  eight  of  them  had 
died  prior  to  the  institution  of  this  action. 
The  testimony  for  the  defendant  was  to  the 
effect  that  the  branding  did  the  trees  no  harm, 
and  that  they  were  worth  just  as  much  after 
the  branding  as  before.  The  Jury  found  a 
verdict  for  the  plaintiff  and  assessed  his 
damages  at  $400.  There  was  a  motion  to  set 
aside  the  verdict  as  contrary  to  the  evidence, 
which  the  trial  court  overruled,  and  entered 
up  Judgment  for  the  plaintiff  for  the  amount 
of  the  verdict  While  the  decided  preponder- 
ance of  the  evidence  appears  from  the  record 
to  bo  with  the  defendant  as  to  the  damages 
sustained  by  the  plaintiff,  it  is  plain  from 
the  above  statement  of  facts  that  this  court 
cannot  interfere  with  the  verdict  and  Judg- 
ment of  the  trial  court  It  was  the  province 
of  the  Jury  to  weigh  the  evidence  on  these 
subjects,  and  under  the  circumstances  it  can- 
not be  said  that  the  verdict  was  without  evi- 
dence to  sustain  it  or  is  so  plainly  contrary 
to  the  evidence  that  this  court  ought  to  inter- 
fere. W.  S.  Forbes  &  Co.  v.  Southern  06tton 
Oil  Co.,  130  Va. ,  108  S.  B.  15. 

[2]  A  motion  was  made  to  dismiss  the  writ 
of  error  on  the  ground  that  the  petition  did 
not  show  that  the  Judgment  complained  of 
was  a  final  judgment  The  petition  spealcs 
of  the  Judgmmit  complained  <^  as  a  certain 
judgment  rendered  by  the  circuit  court  of 
Russell  county  at  its  September  term,  1919, 
for  $400  in  flavor  of  G.  M.  Hayter  against 
the  petitioner.  The  ground  of  the  motion  ap- 
pears to  be  that  the  petitioner  speaks  of  the 
judgment  as  a  certain  Judgment  instead  of  a 
final  judgment.  Turning  to  the  record,  we 
find  that  the  only  judgment  entered  by  the 
court  at  that  time  in  favor  of  the  plaintiff 
against  the  defendant  was  in  fact  a  final 
Judgment.  The  motion  to  dismiss  is  wholly 
without  merit. 

13]  The  first  error  assigned  by  the  plaintiff 
in  error  is  the  action  of  the  trial  court  in 
allowing  the  plaintiff  to  file  a  bill  of  particu- 


lars at  the  time  at  which  it  was  filed.      On  set  aside  its  ruling.    We  are  not  unmindful  of 


ties  announced  themselves  ready  for  trial, 
and  the  trial  was  begun.  Nothing  was  said 
at  that  time  about  the  failure  to  file  the  bill 
of  particulars,  but,  after  the  plaintiff  had 
gone  on  the  stand  and  had  testified  at  some 
length  in  his  own  behalf,  he  offered  in  evi< 
dence  on  his  own  behalf  several  letters  writ- 
ten him  by  the  local  land  agent  of  the  de- 
fendant with  reference  to  the  controversy,  in 
one  of  which  it  was  admitted  that  the  de- 
fendant had  branded  135  white  oak  trees  on 
the  plaintiff's  land,  but  denied  that  the 
branding  had  done  the  timber  any  harm,  and 
also  denied  that  any  trees  had  been  cut  on 
the  plaintiff's  land  by  the  defendant  At  this 
stage  the  defendant  objected  to  any  testi- 
mony "with  reference  to  damage  alleged  to 
have  been  suffered  by  reason  of  the  branding 
of  said  135  trees  because  no  bill  of  particulars 
had  been  filed,  and  that  the  defendant  could 
not  at  that  date  prepare  its  defense  to  the 
issues  raised  by  the  bill  of  particulars  if  it 
were  permitted  to  be  filed."  No  motion  was 
made  to  postpone  the  hearing  or  to  continue 
the  case.  Looking  at  the  case  retrospective- 
ly, it  seems  plain  that  the  defendant  was  not 
taken  by  surprise,  and  that  he  was  full-hand- 
ed with  proof  on  the  items  of  controversy  set 
forth  in  the  bill  of  particulars.  It  had  its 
witnesses  present  to  testify  as  to  the  bound- 
aries of  the  land,  and  a  number  of  witnesses 
to  testify  as  to  the  value  of  the  trees  cut  and 
removed  and  the  injury  to  the  135  trees  that 
were  branded,  and  there  is  no  suggestion  now 
that  any  injury  resulted  to  the  defendant 
from  allowing  the  plaintiff  to  file  the  btU  of 
particulars  at  the  time  at  which  it  was  filed. 
The  sole  ground  of  complaint  is  that  the  stat- 
ute permitting  the  defendant  to  call  for  a  bill 
of  particulars  was  not  complied  with.  We 
are  satisfied  from  the  record  that  the  de- 
fendant was  not  and  could  not  have  been,  in- 
jured by  permitting  the  bill  of  particulars  to 
be  filed  at  the  time  at  which  it  was  filed.  It 
is  said  in  the  brief  for  the  defendant  in  error 
that  the  bill  of  particulars  had  in  fact  been 
filed  long  before  and  was  found  among  th.^ 
papers  in  the  case,  but  there  is  no  evidence 
of  this  fact  in  the  record.  The  bill  should 
have  been  filed  in  accordance  with  the  order 
of  the  court,  but  when  it  was  found  that  the 
orders  did  not  show  the  filing  it  was  neces- 
sary for  the  trial  court  to  determine  what 
should  be  done.  Some  discretion  must  be 
left  to  the  trial  courts  In  matters  of  this 
kind,  and  where,  as  here,  it  can  be  seen  from 
the  record  that  no  injury  could  have  resulted 
to  the  defendant  from  the  failure  to  file  the 
bill  of  particulars  earlier,  this  court  will  not 


motion  of  the  defendant  the  plaintiff  was 
required  to  file  a  bill  of  particulars  by  an  or- 
der made  December  19, 1916.    It  was  a  proper 


former  rulings  of  this  court  on  the  subject  of 
bills  of  particulars,  a  number  of  which  are 
referred  to  in  Burks'  Pleading  &  Practice,  % 


case  to  have  required  a  bill  of  particulars,  { 318,  and  Colby  v.  Ream,  109  Va.  306.  63  8.  E. 
And  the  order  of  the  court  was  not  complied  1 1009,  referred  to  by  the  plaintiff  in  error,  but 
with.   At  the  September  term,  1919,  both  par- 1  the  facts  of  this  case  are  easily  distinguish^ 
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tbie  from  prior  cases.  Furthermore,  we  are 
satisfied  that  the  plaintiff  in  error  is  not  en- 
titled to  a  reversal  on  this  point  In  view  of 
the  provisions  of  section  6331  of  the  Code. 

The  second  assignment  of  error  is  to  the 
action  of  the  trial  court  in  admitting  in  evi- 
dence a  certain  plat  and  blueprint  and  cer- 
tain drawing  over  the  objection  of  the  de- 
fendant, and  in  overruling  the  defendant's 
motion  to  strike  the  same  from  the  evidence. 
Plaintifl  and  defendant  claimed  under  a  com- 
mon grantor  but  the  plaintiff  held  the  older 
deed  and  hence  the  superior  title  to  the  land 
within  his  boundaries,  but  there  was  a  dis- 
pute between  them  as  to  the  true  location 
of  the  beginning  comer  of  the  plaintiff's  title 
and  the  next  succeeding  comer,  and  the 
plaintiff  also  claimed  that  the  defendant  had 
ignored  some  of  the  calls  of  his  deed  at  an- 
other point,  and  had  thereby  cut  off  a  tri- 
angle of  his  land  upon  which  were  15  of  the 
trees  which  had  been  cut  and  removed  by 
the  defendant.  In  order  to'  give  the  Jury  a 
clearer  view  of  the  situation  and  of  the  lo- 
cation of  the  calls  in  his  deed,  the  plaintiff, 
while  testifying  in  his  own  behalf,  produced 
and  offered  in  evidence  a  plat  and  blueprint 
and  certain  drawings  of  his  tract  and  pro- 
ceeded to  point  out  thereon  the  location  of 
the  beginning  point  and  other  disputed  calls 
of  the  deed  under  which  he  claimed  title, 
which  deeds  had  been  previously  introduced 
in  evidence.  The  defendant  strenuously  ob- 
jected to  the  reception  in  evidence  of  the  plat 
and  blueprint  and  the  drawings  on  the 
ground  that  their  correctness  had  not  been 
established,  but  the  court  overruled  the  ob- 
jection and  admitted  them,  and  this  ruling  is 
assigned  as  error. 

[4]  The  plat  and  blueprint  had  been 
made  by  a  surveyor,  Tbacker,  in  1910,  three 
years  before  the  present  controversy  arose. 
Thacker  was  not  examined  as  a  witness  in 
the  case,  but  the  plaintiff  testifies  that  the 
map  was.  correct  "according  to  the  records" 
and  he  thought  was  correct,  though  he  ad- 
mitted on  cross-examination  that  he  did  not 
see  Thacker  make  the  map,  was  not  present 
when  he  located  the  lines  on  the  map,  he 
was  not  a  surveyor,  and  did  not  know  how 
to  use  a  compass.  As  to  his  own  drawings 
the  plahitiff  further  testified  that  he  made 
the  drawings  aforesaid,  and  copied  them  from 
the  Thacker  map,  and  time  and  again  testi- 
fied that  his  drawings  were  correct  (although 
he  did  not  run  the  lines  nor  locate  them  with 
a  compass)  and  truly  represented  the  loca- 
tion of  the  points  in  dispute.  With  his  own 
title  deeds  before  him  and  also  the  deed  un- 
der which  the  defendant  claims,  and  reading 
the  calls  of  his  deeds,  he  pointed  out  the 
location  on  the  drawings  of  each  of  the  dis- 
puted calls  and  also  of  the  triangle  cut  off 
by  the  omission  of  certain  calls  in  bis  deed. 
The  drawings  made  by  himself  enabled  him 
to  give  a  more  graphic  description  ot  the 


disputed  points  than  he  could  have  done  by 
mere  oral  statements.  There  is  no  dispute 
about  the  fact  that  the  plaintiff  made  the 
drawings  himself  and  testified  as  to  their 
correctness.  If  they  were  in  fact  correct 
representations  of  the  locus  in  quo,  it  is  Im- 
material from  what  source  the  idalntiff  de- 
rived his  information  upon  which  they  were 
based,  and  they  were  properly  received  in 
evidence;  and  if  the  drawings  were  mere 
tracings  of  the  Thacker  map  and  were  prop- 
erly received  in  evidence,  the  defendant  could 
not  have  been  injured  by  admitting  in  evi- 
dence the  Thacker  map  and  blueprint,  even 
if  not  otherwise  shown  to  be  correct.  If  the 
drawings  were  correct  representations  of  the 
locus  in  quo,  the  map  was  necessarily  so. 

[6]  It  is  not  necessary  that  the  correctness 
of  a  map  or  drawing  should  be  shown  by 
the  person  who  made  it.  That  fact  may  be 
shown  by  any  competent  witness  who  knows 
it.  The  map  or  drawing  does  not  prove  it- 
self by  mere  production,  but  any  witness  who 
knows  the  object  represented  may  testify  that 
the  map  or  drawing  correctly  represents  his 
idea  of  such  object,  and  when  he  has  so  tes- 
tified the  map  or  drawing  may  be  received 
in  evidence.  Witnesses  often  make  drawings 
while  testifying  to  illustrate  the  relative  lo- 
cation of  objects,  and  this  is  always  permissi- 
ble. It  is  simply  the  testimony  of  the  witness 
in  graphic  form.  1  Greenl.  Er.  (16th  Bd.) 
ii  439d,  489g,  439h;  17  Oyc.  412,  and  cases 
dted. 

[S-t]  The  next  error  assigned  is  the  action 
of  the  trial  court  in  giving  certain  instruc- 
tions of  its  own  motion.  The  court  gave 
several  instructions  at  the  instance  of  the 
plaintiff  and  of  the  defendant,  respectively, 
and  also  four  instructions  of  its  own  motion. 
The  latter  we  have  examined  carefully,  and 
think  that  they  are  free  from  the  objections 
alleged.  The  plaintiff  in  error  objects  to 
those  instructions  on  one  or  the  other  of  two 
grounds.  It  is  said  that  one  of  the  instmc- 
tions  allowed  the  plaintiff  to  recover  if  bis 
deeds  covered  the  land  on  which  the  trees 
cut  or  injured  stood,  and  did  not  require  the 
plaintiff  to  show  trae  title  to  the  land.  Tbe 
plaintiff  showed  a  common  title  in  the  im- 
mediate grantors  of  the  plaintiff  and  defend- 
ant, respectively,  and  that  the  plaintiff's  deed^ 
which  was  duly  recorded,  was  prior  in  point 
of  time  to  that  of  tbe  defendant  This  was 
a  sufficient  showing  of  true  title  in  the  plain- 
tiff to  entitle  him  to  recover.  The  objection 
made  to  three  of  the  instructions  givea  by 
the  court  of  Its  own  motion  involves  tbe  sub- 
ject of  the  duty  of  an  injured  party  to  mini- 
mize the  consequential  damages  resulting 
from  th^  tort  of  another.  This  question  of 
the  duty  of  the  plaintiff  to  minimize  his  dam- 
ages is  raised  in  several  of  the  assignments 
of  error,  and  will  be  finally  disposed  of  here. 
In  brief,  the  contention  of  the  defendant  is 
that  It  was  the  duty  of  the  plaintiff  to  sell 


Ya.)  GUiMEB  ▼ 

(lOS 

bl8  trees  which  had  been  branded  soon  after 
they  were  branded  and  before  the  worms  got 
into  them  and  injured  them,  and  if  he  did 
not  promptly  put  them  on  the  market,  and 
the  damage  resulted  from  such  failure  and 
delay,  he  could  not  recorer.  It  is  unneces- 
sary to  enter  upon  a  discusidon  of  when  it  is 
necessary  for  a  plaintiff  to  minimize  his  con- 
sequential damages  resulting  from  the  wrong* 
tul  act  of  a  defendant.  The  duty  is  not  ar- 
bitrarily imposed  on  the  injured  party  in  all 
eases,  but  only  where  it  is  a  reasonable  duty, 
and  can  be  performed  at  trifling  expense,  or 
with  reasonable  exertion.  Stonega  Coal  Co. 
▼.  Addington,  112  Va.  807,  73  S.  E.  257,  87 
li.  R.  A.  (N.  S.)  969.  But  there  can  be  no 
such  duty  where  the  injured  party  does  not 
know  and  is  not  chargeable  with  notice  that 
consequential  damages  are  likely  to  ensue 
from  the  wrongful  act.  Hayter  had  no 
knowledge  of  the  effect  of  branding  trees, 
and  was  assured  by  the  defendant  shortly 
after  the  branding  that  the  branding  would 
not  hurt  them,  and  at  the  trial  produced  a 
number  of  witnesses  who  testified  on  Its  be- 
half that  branding  would  not  injuriously 
affect  trees,  and  in  this  case  had  not  done 
so.  Under  such  circumstances  it  could  not 
have  been  the  duty  of  Hayter  to  hasten  the 
sale  of  his  trees,  in  order  to  avoid  a  damage 
which  was  not  to  be  anticipated,  even  if  such 
duty  were  imposed  under  other  circum- 
stances. 

It  is  assigned  as  error  that  the  court  modi- 
fled  two  of  the  instructions  offered  by  the 
defendant  and  refused  to  give  them  except 
as  modified.  The  error,  if  any,  is  not  pointed 
out;  but,  even  if  adequately  assigned,  no  er- 
ror was  committed  in  making  the  change. 
The  modification  was  slight  and  simply  ap- 
plied the  instructions  to  the  evidence  in  the 
case.  The  refusal  of  the  trial  court  to  give 
certain  Instructions  tendered  by  the  defendant 
relating  to  the  duty  of  the  plaintiff  to  mini- 
mize bis  damages  constitutes  the  sixth  assign- 
ment of  error.  This  has  already  been  suffi- 
ciently dealt  with. 

[9,10]  The  seventh  assignment  of  error  is 
that  the  trial  court  erred  in  refusing  to  set 
aside  the  verdict  because  excessive  and  also 
contrary  to  the  law  and  the  evidence.  The 
defendant  admitted  branding  135  trees  on  the 
plaintiff's  land  by  mistake.  This  alone  enti- 
tled the  plaintiff  to  a  Judgment  for  some 
amount,  as  it  was  a  trespass  on  the  plain- 
tirs  land.  26  B.  C.  L.  p.  762,  §  10.  There 
was  conflict  as  to  the  amount  of  the  resulting 
damages.  There  was  also  conflict  as  to  the 
value  of  the  trees  cut  and  removed.  As  the 
case  appears  in  cold  print,  we  could  not,  if 
on  the  Jury,  have  found  so  large  an  amount, 
but  this  court  cannot  discredit  the  state- 
ments of  the  witnesses  as  to  the  value  which 
the  Jury  have  believed.    The  credibility  of 
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the  witnesses  was  a  question  for  tiie  Jury, 
and  with  its  finding  we  cannot  interfere. 

The  Judgment  of  the  trial  court  will  be  af« 
firmed. 

Affirmed* 


(131  Va.  55) 
GILMER   V.   REDWINE. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

22  •1921.) 

1.  Convlots  «s»3— Statute  for  appofntaient  of 
oommittee  of  oonvlot's  estate  oonstrsed. 

Under  Code  1919,  §  4998,  in  order  to  ap- 
point a  committee  for  the  estate  of  a  convict, 
the  person  must  have  been  convicted  of  a  felony 
and  sentenced  to  the  penitentiary,  or  to  the 
state  convict  road  force  for  one  year  or  more, 
and  mnst  possess  some  estate,  real  or  personal, 
some  portion  of  which  must  be  within  the  ter- 
ritory of  the  court  making  the  commitment, 
and  the  motion  mnst  be  made  by  an  interested 
party,  and  on  the  existence  of  any  of  these 
grounds  being  challenged,  evidence  of  the  exist- 
ence of  the  grounds  must  be  furnished. 

2.  Convicts  <Ss»3— Where  no  eviileaoe  was  pre- 
sented  on  issues  oonoemlng  the  right  to  ap- 
point a  i^ommlttee  for  a  oonvlefs  estate,  the 
appointment  was  illegal. 

Where  the  appointment  of  a  committee  for 
the  estate  of  a  convict  was  resisted  on  the 
grounds  that  he  had  no  estate,  and  that  the 
person  moving  for  the  appointment  had  no 
interest  in  committing  his  estate,  the  bill  of 
exceptions,  reciting  that  no  evidence  was  offered 
either  by  the  movant  or  the  defendant,  shows 
the  appointment  of  a  committee  was  erroneous. 

Error  to  Chrcuit  Court,  Scott  County. 

Proceedings  by  Bettie  Redwine,  admin- 
istrator of  S.  Lb  Redwine,  deceased,  against 
T.  O.  Gilmer.  From  Judgment  appointing 
a  committee  for  the  estate  of  said  Gilmer, 
as  a  convict,  he  brings  error.    Reversed. 

O.  M.  Vicars,  of  Wise,  and  S.  H.  Bond 
and  W.  H.  NickeU,  both  of  Gate  City,  for 
plaintiff  in  error. 

W.  S.  Cox  and  J.  P.  Corns,  both  of  Gate 
City,  and  Coleman  &  Carter,  of  Big  Stone 
Gap»  for  defendant  in  error. 

SAUNDERS,  J.  This  is  a  writ  of  error  to 
a  Judgment  of  the  circuit  court  of  Scott 
county,  pronounced  at  its  May  term,  1920. 
This  Judgment,  in  part,  is  as  follows: 

"•  •  •  For  motion  of  Mrs.  Bettie  Red- 
wine, administratrix  of  S.  li.  Redwine,  de- 
ceased, for  the  appointment  of  a  committee  for 
T.  O.  Gilmer,  who  has  been  convicted  of  a  fel- 
ony, and  sentenced  to  the  penitentiary,  the 
court  doth  appoint  C.  W.  Dougherty  as  said 
committee,  it  appearing  that  the  notice  has 
been  given  according  to  law,  and  the  said  T.  O. 
Gilmer  appearing  in  court,  the  court  selected 
the  said  Dougherty  as  his  committee/* 
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T.  O.  Gilmer  objected  to  the  appointment 
of  a  committee  on  sereral  grounds  which 
were  overruled  by  the  court  To  this  action 
of  the  court  the  said  Gilmer  excepted.  His 
bill  of  exception  is  reproduced,  in  part,  as 
follows: 

**Whereupon  the  said  Gilmer  was  brought  into 
court,  and  by  counsel  objected  to  the  appoint* 
ment  of  a  committee  for  bim,  on  the  following 
grounds: 

'^First.  Settle  Redwine  had  no  interest  in  the 
matter  of  an  appointmont  for  him. 

"Second.  He  had  do  estate  for  which  to  ap- 
point a  committee. 

"Third.  He  had  not  had  sufficient  notice  of 
said  motion.  But  the  court  overruled  his  said 
objections,  and  appointed  C.  W.  Dougherty 
committee  for  the  said  T.  O.  Gilmer,  over  the 
protest  of  the  said  T.  O.  Gilmer,  no  evidence 
having  been  offered  by  either  party.  To  which 
action  of  the  court  in  appointing  said  com* 
mittee,  the  said  T.  O.  Gilmer  excepted,  and 
prays  that  liis  bill  of  exceptions  be  signed,"  etc. 

[1]  The  party  mailing  the  motion  relies 
upon  section  4998,  Ck>de  of  Virginia,  which 
provides  that — 

*'When  a  person  is  convicted  of  a  felony  and 
sentenced  to  confinement  in  the  penitentiary  or 
to  the  state  convict  road  force  for  one  year  or 
more  his  estate,  both  real  and  personal,  if  any 
he  has,  shall,  on  motion  of  any  party  interested, 
be  committed  by  the  circuit  or  corporation 
court  of  the  county  or  city  in  which  his  estate, 
or  some  part  thereof  is,  to  a  person  selected  by 
the  court,  who  after  giving  bond,"  etc. 

Four  things  are  necessary  to  furnish  au- 
thority to  a  court  to  commit  an  estate  tinder 
this  section: 

I.  The  person  whose  estate  is  proposed 
to  be  committed  must  have  been  convicted 
of  felony  and  sentenced  to  the  penitentiary, 
or  to  the  state  convict  road  force,  for  one 
year,  or  more. 

II.  There  must  be  some  estate,  real  or  per- 
sonal, belonging  to  the  convict 

III.  The  motion  must  be  made  by  an  in- 
terested party. 

IV.  The  estate,  or  some  portion  of  it,  must 
be  within  the  territory  of  the  court  making 
the  (Commitment 

It  is  manifest  that  if  a  motion  under  the 
section,  supra,  is  resisted  in  the  trial  court, 
and  the  exist^ice  of  any  one,  or  more,  of 
these  grounds  of  jurisdiction  is  challenged, 
evidence  that  the  grounds  so  challenged  do 
exist  must  be  furnished. 

[2]  In  the  instant  case,  Gilmer  objected: 
First,  that  Bettie  E.  Redwine  had  no  interest 
in  ccHumitting  his  estate  to  a  person  of  the 
court's  selection;  second,  that  he  had  no  es- 
tate to  be  committed.  This  court  is  unable 
to  presume  that  in  response  to  these  objec- 
tions evidence  was  taken,  and  the  grounds 
of  jurisdiction  established,  for  the  obvious 
reason  that  the  bill  of  exceptions  recites  that 
no  ''evidence  was  offered,"  either  by  the  mov- 


ant. Bettie  E.  Bedwine,  or  by  the  plaintiff 
in  error.  So  far  as  appears  from  the  record, 
Bettie  E.  Bedwine  had  no  interest  whatever 
in  the  appointment  of  a  committee  for  Gil- 
mer, and  the  latter  had  no  estate  to  be  com- 
mitted. As  these  facts  were  in  issue,  they 
should  have  been  affirmatively  established, 
in  order  to  support  the  jurisdiction  of  the 
trial  court,  and  sustain  the  action  of  which 
complaint  is  made. 

The  objection^  of  the  plaintiff  in  error 
were  taken  in  time,  and  saved  by  proper  bill 
of  exceptions. 

For  the  reasons  given,  it  is  considered  that 
in  the  situation  presented,  the  trial  court 
erred  in  committing  the  estate  of  T.  O.  GUmer 
to  G.  W.  Dougherty,  and  its  order  in  this 
respect  must  be  reversed. 

Beversed. 

BUBKS,  X,  absent 


(131  Va.  682) 
CHARLES  V.  McCLANAHAN  M  «l. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  22, 1921.) 

1.  Deeds  ^s»94 — Prior  stipulations  are  merped 
In  the  deed. 

In  the  absence  of  fraud  or  mistake  in  the 
instrument  itself,  prior  stipulations  and  under- 
standings are  merged  in  the  final  and  formal 
deed  executed  by  the  parties. 

2.  Reformation  of  Instruments  «=>I7(I)  — 
Grantee  held  not  entitled  to  have  mineral  res- 
ervation stricken  from  deed. 

Where  a  deed  expressly  reserved  one-half 
of  the  minerals,  the  grantee,  accepting  the  deed 
with  knowledge  of  the  reservation,  was  not  en- 
titled to  have  the  deed  reformed  by  striking 
the  reservation  on  the  theory  that  the  grantor 
intended  to  sell  and  he  intended  to  buy  the 
entire  interest  of  the  grantor  in  the  land. 

3.  Reformation  of  Instmments  ^S9i7(l)  — 
Grantor  not  entitled  to  reformation  of  deed 
reservlno  one-half  of  the  minerals  so  as  to  re- 
serve all. 

Where  grantor  reserved  one-half  the  min- 
erals under  the  mistaken  belief  that  he  owned 
one-half  only,  he  was  not  entitled  to  reform  the 
deed;  the  reservation  as  made  representing  the 
agreement  of  the  parties  when  made. 

4.  Quieting  title  ^=»7 (2)— Grantee's  deed  omit- 
ting mineral  reservation  held  oloud  on  gran- 
tor's title. 

Where  land  was  conveyed  by  deed  reserving 
one-half  the  minerals,  and  the  grantee  in  tarn 
conveyed  by  deed  without  reservation,  such 
deed  constituted  a  cloud  on  the  title  of  the 
original  grantor  which  he  was  entitled  to  have 
removed. 
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5.  Reformation  of  Instrnmeiits  ^s»3^— Failure 
to  assert  Incorrectness  of  deed  for  17  years 
a  waiver. 

Where  a  grantee  accepted  a  deed  reserving 
mineral  rights  as  a  full  performance  of  the  con- 
tract to  convey  and  made  no  claim  for  17  years, 
that  the  reservation  should  not  have  been  in- 
cluded, he  must  be  held  to  have  waived  his 
rights. 

Sims,  J.,  dissenting.  , 

Appeal  from  Circuit  Court,  Buchanan 
County. 

Suit  by  Green  Charles  against  George  W. 
McClanahan  and  others,  with  cross-bill  by 
defendant  named.  From  the  decree  plaintiff 
appeals.    Reversed  and  rendered. 

W.  A.  Daugherty,  of  Grundy,  for  appellant 
Williams  &  Combs,  of  Grundy,  for  appel- 
lees. 

PRBNTIS,  J.  On  September  6,  1901, 
Green  Charles  and  wife  and  D.  M.  Charles 
and  wife  conveyed  a  certain  tract  of  land  to 
George  W.  McClanahan.  So  much  of  the 
granting  clause  as  is  necessary  to  recite 
reads  thus: 

"The  said  parties  of  the  first  part  do  grant, 
bargain,  and  sell  unto  the  said  George  W.  Mc- 
Clanahan all  that  certain  piece  or  parcel  of 
land  situate  in  Buchanan  county,  Ya.  [here 
foUows  a  proper  description  of  the  land],  con- 
taining 20  acres,  the  same  more  or  less.  (One- 
half  of  the  mineral  is  excepted  from  this  con- 
veyance.)"' 

Then  follows  a  covenant  of  special  war- 
ranty, with  the  usual  Virginia  statutory  cov- 
enants of  title. 

On  June  21,  1910,  D.  M.  Charles  and  wife 
conveyed  to  Green  Charles  all  of  their  un- 
divided interest  in  a  large  tract  of  land,  ex* 
cepting  therefrom  the  20  acres  which  had 
been  conveyed  to  George  W.  McClanahan, 
and  including  therein  all  coal  and  other  min- 
eral which  had  been  excepted  from  the  Mc- 
Clanahan deed  and  In  four  other  convey- 
ances, fully  identified.  Then  on  July  16, 
1918,  McClanahan  and  wife  conveyed  to  their 
son,  Wilson  McClanahan,  the  20  acres  of  land 
which  had  been  thus  conveyed  to  him  in  1901, 
without  making  any  reservation  of  the  min- 
eral rights.  Thereafter,  in  May,  1920,  Green 
Charles  instituted  this  suit.  Its  objects  were: 
(a)  The  correction  and  reformation  of  the 
deed  from  Green  Charles  and  D.  M.  Charles 
to  George  W.  McClanahan  of  September  5, 
1001;  and  (b)  the  vacation  and  annulment 
of  the  deed  from  George  W.  McClanahan  and 
wife  to  Wilson  McClanahan  of  July  16,  1918, 
in  so  far  as  it  purports  to  convey  one-half  of 
the  coal  and  minerals  underlying  the  20 
acres  of  land  thereby  conveyed  upon  the 
ground  that  this  deed  constitutes  a  cloud  up- 
on the  complainant's  title  to  such  one-half 
of  such  coal  minerals. 


The  pertinent  fftcts  as  to  the  origfnal  con- 
veyance from  Charles  to  McClanahan  are 
that  at  the  time  the  grantors  did  not  think 
that  they  owned  but  half  of  the  coal  and  min- 
eral underlying  the  tract  (though  Green 
Charles  denies  this).  The  claim  on  the  part 
of  McClanahan  is  that  it  was  his  purpose  to 
buy  and  the  Intention  of  the  grantors  to  con- 
vey their  entire  interest  in  the  land ;  and  he 
filed  an  answer  which  he  asked  to  be  read 
as  a  cross-bill,  praying  that  his  deed  be  re- 
formed so  as  to  carry  out  this  intention. 

It  is  manifest,  however,  that  even  if  the 
grantors  were  mistaken  in  thinking  that  they 
did  not  own  all  of  the  minerals,  it  Is  never- 
theless true,  and  is  clear  from  the  testimony, 
that  when  they  came  to  execute  the  deed,  it 
was  explicitly  and  distinctly  understood  that 
the  title  to  one-half  of  the  minerals  there- 
under was  not  to  be  conveyed.  There  was 
no  mistake  of  the  draftsman  in  drawing  the 
deed,  nor  was  there  any  mistake  or  misun- 
derstanding between  the  parties  as  to  the 
property  which  the  deed  conveyed  and  as  to 
the  estate  in  the  minerals  therein  which  were 
reserved.  The  precise  form  of  the  deed  grew 
out  of  the  ignorance  of  both  the  grantors 
and  the  grantee  as  to  the  true  estate  wblc^ 
the  grantors  owned  prior  to  the  conveyance. 

[1]  We  must  first  determine,  then,  in  this 
case,  the  true  effect  and  proper  construction 
to  be  put  upon  the  original  conveyance  of  20 
acres  here  involved.  McClanahan  claims 
that  it  was  the  previous  understanding  that 
he  was  to  have  the  entire  estate  therein 
which  the  grantors  owned.  In  the  absence 
of  fraud  or  mistake  In  the  instrument  itself, 
the  rule  is  universal,  applicable  to  deeds  as 
well  as  to  all  other  contracts,  that  prior  stip- 
ulations and  understandings  are  merged  in 
the  final  and  formal  contract  executed  by 
the  parties,  and  when  a  deed  has  been  deliv- 
ered and  accepted  as  performance  of  an  an- 
tecedent contract  to  convey,  the  contract  is 
merged  in  the  deed. 

In  Slocum  v.  Bracy,  55  Minn.  249,  56  N. 
W.  826,  43  Am.  St.  Rep.  499,  it  is  said  that-- 

"No  rule  of  law  is  better  settled  than  that 
where  a  deed  has  been  executed  and  accepted 
as  performance  of  an  excutory  contract  to  con- 
vey real  estate,  the  contract  is  functus  officio, 
and  the  rights  of  the  parties  rest  thereafter 
solely  on  the  deed." 

The  question  has  been  considered  very  re- 
cently by  this  court  in  two  cases.  In 
Charles  v.  Charles,  127  Va.  610,  104  S.  B. 
825,  in  which  it  was  held  that  there  was  no 
reservation  of  title  to  certain  minerals  claim- 
ed by  the  grantor  because  the  language  re- 
lied upon  there,  which  was  in  the  clause  re- 
lating to  covenants,  was  insufficient  to  cre- 
ate such  a  reservation.  It  followed,  there- 
fore, that  the  grantee  took  the  entire  estate 
of  the  grantors  under  the  express  language 
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of  the  deed  In  the  granting  claiue.    This  ii 
said: 

"When  parties  reduce  their  cootraets  or 
agreements  to  writing,  acknowledge  them  be- 
fore an  officer,  and  cause  or  permit  them  to 
be  spread  upon  the  public  records,  in  the  ab- 
sence of  any  evidence  of  fraud,  there  is  a 
very  strong  presumption  that  they  correctly  set 
forth  the  understanding  and  agreement  of  the 
parties  thereto.  Courts  of  equity  will  not  light- 
ly set  them  aside.** 

And  the  doctrine  is  there  stated  to  be  that, 
in  order  to  Justify  a  court  of  equity  in  un- 
dertaking to  correct  a  deed  which  the  par- 
ties have  accepted,  the  evidence  must  be 
clear,  convincing,  and  satisfactory,  and  the 
pertinent  cases  are  there  cited. 

In  Woodson  v.  Smith  and  Johnson,  128  Va. 
652, 104  S.  E.  794,  this  is  said: 

"Doubtless  many  cases  may  arise  in  which 
distinct  and  unperformed  stipulations  contained 
in  a  contract  for  sale  will  not  be  merged  in  or 
discharged  by  deed  where  that  instrument  is 
silent  upon  the  subject  of  such  stipulations. 
In  such  cases  there  is  no  conflict  between  the 
contract  and  the  deed.  But  the  deed  must  be 
regarded  as  the  sole  and  final  expression  of  the 
agreement  between  the  parties  as  to  every  sub- 
ject which  it  undertakes  to  deal  with.  All  in- 
consistencies between  the  prior  contract  and 
the  deed  must  be  determined  by  the  latter  alone, 
and  previous  negotiations  or  agreements,  verbal 
or  written,  cannot  be  set  up  for  the  purpose 
of  contradicting  it.  The  application  of  these 
principles  may  result  in  occasional  hardship  and 
occasional  faflure  to  carry  out  the  real  Inten- 
tion of  the  parties;  but  the  prindples  them- 
selves are  safe  and  sound,  they  have  been 
shown  by  experience  to  promote  justice  and 
fair  dealing  in  the  average  case,  and  they  are, 
for  these  reasons,  abundantly  supported  by 
authority"— citing  Portsmouth  Refining  Co.  v. 
Oliver  Refining  Co.,  109  Va.  513,  64  S.  E.  56, 
132  Am.  St.  Rep.  924;  Stephen  Putney  S.  Co. 
V.  R  P.  &  P.  R.  Co.,  116  Va.  211,  81  S.  B. 
98;  2  Devlin  on  Deeds  (3d  Ed.)  f  850a;  13 
Cyc.  616;  8  Ruling  Case  Law,  p.  1048,  i  102; 
note  to  Clifton  v.  Jackson  Co.,  16  Am.  St.  Rep. 
622. 

[2]  Applying  this  undoubted  rule  to  the 
facts  of  this  case,  it  seems  to  us  perfectly 
clear  that  the  prayer  of  the  cross-bill  is 
without  merit,  and  that  McCIanahan,  the 
grantee  under  the  original  deed,  acquired 
no  interest  in  the  one-half  of  the  minerals 
underlying  the  tract  which  is  the  subject  of 
this  controversy,  because  the  title  thereto  Is 
expressly  reserved,  and  hence  he  is  not  en- 
titled to  have  his  deed  reformed  by  striking 
out  the  exception  from  the  grant,  of  which 
he  had  full  knowledge  before  the  delivery  of 
the  deed,  and  which  he  accepted  as  full  and 
final  performance  of  the  contract 

The  trial  court  dismissed  the  complainant's 
bill  upon  the  ground,  to  use  the  language  of 
the  decree,  '*that  the  equities  are  with  the 
defendants";   that  is,  the  decree  refused  to 


grant  the  prayer  of  the  bill  for  the  correc- 
tion and  reformation  which  was  prayed  for 
by  the  complainant,  Charles,  and  also  denied 
his  prayer  as  to  so  much  of  the  deed  from 
George  W.  McCIanahan  to  his  son,  Wilson  Mc- 
CIanahan, of  July  16,  1918,  as  purports  to 
convey  the  one-half  of  the  coal  and  minerals 
underlying  the  tract  which  had  been  ex- 
cepted from  his  conveyance,  because  it  con- 
stituted a  cloud  upon  his  (Charles)  title. 

[S]  We  think  that  the  court  correctly  de- 
nied the  prayer  of  the  bill  for  the  reforma- 
tion and  correction  of  the  original  deed,  be- 
capse  the  deed  expressed  su£9ciently  the  true 
and  final  agreement  of  the  parties,  and 
needs  no  correction  or  reformation.  It  ex- 
pressly excepts  from  the  operation  of  tlie 
conveyance  one-half  of  the  minerals.  As  this 
expressed  the  understanding  of  the  parties 
when  the  instrument  was  delivered,  the  com- 
plainant is  not  entitled  to  any  such  relief. 
The  language  may  possibly  need  construc- 
tion, thoagh  its  meaning  to  ns  seems  dear. 
The  evidence  shows  that  the  only  mineral 
which  can  be  profitably  mined  in  that  locali- 
ty Is  coal,  and  that  in  reserving  the  minerals 
the  parties  had  coal  In  mind.  The  langoage, 
howevoTi^  is  comprehensive  and  indndes  one- 
half  of  all  mineral  substances  which  may 
underlie  the  property  which  may  profitably 
be  mined  without  Impairing  the  rights  of 
the  owner  of  the  surface. 

The  complainant  also  alleged  that  the 
deed  of  July  16.  1918,  from  George  W.  Mc- 
CIanahan and  wife  to  their  son,  WUson  Mc- 
CIanahan, constituted  a  doud  upon  his  title, 
because  it  undertook  to  convey  the  entire 
tract  without  the  reservation  of  the  half  of 
the  minerals  whldi  the  complainant  owned, 
and  the  court  refused  to  grant  this  relief. 

[4]  We  are  of  opinion  that  this  constitutes 
harmful  error,  and  that  this  relief  should 
have  been  granted.  Under  our  construction 
of  the  original  deed  to  McCIanahan,  he  has 
no  title  to  the  half  of  the  minerals  which 
was  reserved,  and  it  appears  from  this  rec- 
ord that  the  complainant.  Green  Charles,  is 
now  the  sole  owner  of  the  estate  which  was 
thus  reserved.  The  deed  from  George  W. 
McCIanahan  and  wife  to  Wilson  McCIanahan 
does,  therefore,  constitute  a  cloud  upon  his 
title,  which  he  is  entitled  to  have  removed. 

The  equitable  doctrines  referred  to  in  the 
dissenting  opinion  are  not  controverted.  We 
cannot,  however,  apply  them  to  the  facts  ap- 
pearing in  this  record;  for  we  find  no  evi- 
dence of  fraud  on  the  part  of  the  appellant 
Charles.  He  testifies  that  at  the  time  of  the 
original  contract  the  reservation  of  the  min- 
erals was  made,  saying  with  reference  there- 
to that  he  told  McCIanahan  "in  the  begin- 
ning that  we  would  except  one-half  of  it,"^ 
and  that  he  "also  told  him  when  we  made 
the  deed  that  we  would  except  one-half  of 
It"  This  version  of  the  original  contract  is 
strikingly  confirmed  by  the  testimony  of  Mc- 
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Clanahan  himself,  for  in  his  CFOSfl-ezamina- 
tlon  this  question  and  answer  appear : 

'*Q.  Then  at  the  time  you  bought  and  at  the 
time  you  accepted  this  deed,  you  bought  the 
Burface  and  one-half  of  the  coal  and  mineral 
underlying  this  tract,  didn't  you? 

'A.  That  is  what  I  bought** 


•♦- 


[61  If  McGlanahan  had  the  rights  under 
the  original  agreement  which  he  now  claims, 
he  oould  hare  refused  the  deed  which  was 
tendered  and  either  recovered  the  purdiase 
money,  $25,  or  enforced  his  rights  in  a  suit 
for  specific  performance.  As  he  did  neither, 
but  accepted  the  deed  as  a  satisfactory  per- 
formance of  the  contract  of  sale,  and  made 
no  such  claim  for  17  years  thereafter,  he  must 
be  held  to  have  waived  every  daim  which  is 
inconsistent  with  its  provisions. 

Our  conclusion,  therefore,  is  to  reverse 
the  decree  of  the  trial  court  and  enter  a  de- 
cree here  canceling,  vacating,  and  annulling 
the  deed  fom  George  W.  McClanahan  and 
Jonima  McClanahan,  his  wife,  to  Wilson  Mc- 
GUmahan,  dated  July  16,  191S,  in  so  f^r  as 
that  deed  purports  to  convey  one-half  of  the 
coal  and  minerals  underlying  the  20  acres  of 
land  embraced  In  and  conveyed  by  that  deed, 
and  removing  the  cloud  thereby  created  upon 
the  appellant's  title  to  one-half  of  the  coal 
and  mineraUi  underlying  the  tract 

BURKS,  J.,  absent. 

SIMS,  J.  (dissentSnid.  I  camiot  concur  in 
two  of  the  holdings  of  the  majority  opinion, 
namely:  (a)  That  the  defendant  George  W. 
McClanahan  is  not  entitled  to  have  the  deed 
to  him  from  Green  Charles  and  D.  M. 
Charles,  of  date  September  5, 1901,  reformed, 
as  prayed  for  in  the  answer  of  such  defend- 
ant, by  striking  therefrom  the  clause  therein 
which  is  as  follows,  to  wit:  "(One-half  of  the 
mineral  is  excepted  from  this  conveyance)** 
— so  as  to  make  the  deed  conform  in  its  sub- 
ject-matter with  the  contract  of  purchase 
which  was  entered  into  between  said  defend- 
ant and  such  grantors  prior  to  the  execu- 
tion and  delivery  of  the  deed;  and  (b)  that 
the  deed  from  sudi  defaidant  and  wife  to 
their  son,  Wilson  McClanahan,  of  date  July 
16,  1918,  should  be  canceled,  vacated,  and 
annulled  in  so  far  as  it  purports  to  convey 
one-half  of  the  coal  and  minerals  underlying 
tile  land  conveyed  by  such  deed. 

The  correctness  of  both  of  these  holdings 
depends  upon  the  correctness  of  the  holding 
first  mentioned. 

As  I  understand  the  opinion,  it  does  not  af- 
firmatively decide  whether  the  evidence  does 
or  does  not  establish  that  the  contract  of 
purchase  differed  from  the  deed  in  that  the 
contract  of  purchase  contained  no  reserva- 
tion of  any  mineral  interest,  whereas  the 
deed  did  contain  the  reservation  aforesaid, 
nor  does  the  opinion  aflirmatively  decide 
whether  such  reservation  In  the  deed  was  or 


was  not  occasioned  by  flie  mutual  mistake 
of  both  the  grantors  and  the  said  defendant 
grantee  in  thinking  at  the  time  the  deed  was 
executed  and  delivered  that  the  grantors 
owned  only  a  half  interest  in  the  minerals 
(meaning  coal  and  other  minerals)  under- 
lying the  land,  or  by  such  mistake  on  the 
part  of  the  grantee,  induced  by  the  fraudu- 
lent reisresentation  of  the  grantors.  But  the 
opinion  takes  the  following  position,  name- 
ly (I  quote  from  the  opinion): 

•*•  •  •  That  even  if  the  grantors  were 
mistaken  in  thinking  that  they  did  not  own  all 
of  the  minerals,  it  is  nevertheless  true,  and  is 
clear  from  the  testimony,  that  when  they  came 
to  execute  the  deed,  it  was  explidtly  and  dis- 
tinctly understood  that  the  title  to  one-half  of 
the  minerals  thereunder  was  not  to  be  con- 
veyed. There  was  no  mistake  of  the  draftsman 
in  drawing  the  deed,  nor  was  there  any  mistake 
or  misunderstanding  as  to  the  property  which 
the  deed  conveyed  and  as  to  the  estate  in  the 
minerals  therein  which  were  reserved.  The 
precise  form  of  the  deed  grew  oat  of  the  ig- 
norance of  both  the  grantors  and  the  grantee 
as  to  the  true  estate  which  the  grantors  owned 
prior  to  the  conveyance. 

''We  must  first  determine^  then,  in  this  case, 
the  true  effect  and  proper  construction  to  put 
upon  the  orii^al  conveyance  of  the  20  acres 
here  involved.  McClanahan  claims  that  it  was 
the  previous  understanding  that  he  was  to  have 
the  entire  estate  therein  which  the  grantors 
owned.  In  the  absence  of  fraud  or  mistake  in 
the  instrument  itself  the  rule  is  universal,  ap- 
plicable to  deeds  as  well  as  to  all  other  con- 
tracts, that  prior  stipulations  and  understand- 
ings are  merged  in  the  final  and  iformal  contract 
executed  by  the  parties,  and  when  a  deed  has 
been  delivered  and  accepted  as  performance  of 
an  antecedent  contract  to  convey,  the  contract 
is  merged  in  the  deed.** 

Then  follows  the  citation  of  a  number  of 
cases  to  sustain  such  position. 

This  position,  as  I  understand  it,  is  this: 
If  it  be  assumed  that  the  contract  of  pur- 
chase was  of  the  land  and  all  mineral  inter- 
ests, and  that  when  the  deed  came  to  be 
made  subsequently,  the  clause  reserving  one- 
half  of  the  mineral  Interest  which  is  at  va- 
riance with  the  contract  of  purchase,  was 
inserted  in  It  solely  because  of  the  mutual 
mistake  of  the  grantors  and  grantee  in 
thinking  at  the  time  that  the  grantors  did 
not  own  such  one-half  interest,  nevertheless 
the  grantee  is  bound  by  the  deed  as  it  stands, 
since  the  language  employed  in  it  is  the  pre- 
cise language  intended  at  the  time  by  both 
grantors  and  grantee  to  be  so  employed; 
there  being  no  mistake  of  the  draftsman  in 
drawing  the  deed.  Such  position,  as  it  seems 
to  be,  is  in  direct  conflict  with  the  well- 
settled  doctrine  on  the  subject 

As  said  in  2  Pomeroy's  Eq.  Jur.  (3d  Ed.)  i 
853: 

''All  mistakes  of  fact  in  agreements  executed 
or  executory,  express  or  implied,  must  be  either 
concerning  the  subject-matter  or  the  terms.   In 
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the  first  case  the  terms  are  stated  according  to 
the  intent  of  both  the  parties,  but  there  is  an 
error  of  one  or  both  in  respect  of  the  thing 
to  which  those  terms  apply,  its    •    •    •    title, 

♦  •    •    and  the  Uke.    •    •    •  »» 

The  case  before  us  belongs  to  the  first 
class  of  cases  mentioned  in  the  quotation  just 
made.  The  error  under  consideration  oon- 
cems  the  subject-matter  of  the  contract*  not 
the  terms  (i.  e.,  the  language)  Intended  to 
be  used  in  the  deed.  There  was  no  mistake 
in  the  language  which  was  intended  to  be 
used  in  the  deed;  but  the  mistake  of  both 
grantors  and  grantee  (or,  as  we  shall  present- 
ly more  specifically  mention,  the  mistake  of 
the  grantee  induced  by  the  fraudul^it  repre- 
sentations of  the  grantors  and  so  coupled 
with  the  fraud  of  the  grantors)  ''prevented 
from  being  put  into  writing"  in  the  deed  the 
whole  subject-matter  which  was  embraced 
in  the  contract  of  purchase,  and  which  but 
therefor  would  have  been  put  into  the  deed. 
3  Pomeroy's  Eq.  Jur.  i  867.  In  such  case  it 
is  immaterial  that  there  is  no  mistake  of 
the  draftsman  in  drawing  the  deed.  As  Is 
well  settled,  a  court  of  equity  will  reform  a 
deed  where,  by  reason  of  fraud  or  mutual 
mistake,  the  language,  fully  understood  and 
intended  to  be  used  in  the  deed,  either  em- 
braces "subject-matters  which  were  not  in- 
tended by  the  parties  to  come  within  its  op- 
eration, in  which  case  the  parol  evidence 
will  show  that  such  subject-matters  should 
be  omitted  and  the  relief  demanded  will  be 
a    correction    which    shall    exclude    them, 

•  ♦  ♦ "  or  where  the  deed  omits  "cer- 
tain subject-matters  •  •  •  which  were 
intended  by  the  parties  to  come  within  its 
operation;  and  in  this  case  the  parol  evi- 
dence will  show  that  such  subject-matters 
should  be  included,  and  the  relief  demanded 
will  be  a  modification  of  the  writing,  so  that 
it  shall  embrace  them  and  shall  then  extend 
its  operation  to  particular  subject-matters  not 
mentioned  in  it,  but  to  which  it  was  original- 
ly intended  to  apply."  See  Pomeroy's  Eq. 
Jut.  f  865.  The  case  before  us  is  one  in  which 
the  error  prevented  the  terms  of  the  deed 
from  conveying  the  whole  mineral  interest 
embraced  in  the  contract  of  purchase.  Hence 
the  case  falls  within  the  class  of  deeds  last 
above  mentioned. 

As  said  by  the  same  authority  (section  866): 
"The  doctrine  in  all  its  breadth  and  force  is 
maintained  by  courts  and  jurists  of  the  high- 
est ability  and  authority,  which  hold  that, 
whether  the  contract  is  executory  or  executed, 
the  plaintiff  may  introduce  parol  evidence  to 
show  mistake  or  fraud  whereby  the  written 
contract  fails  to  express  the  actual  agreement, 
and  to  prove  the  modifications  necessary  to  be 
made,  whether  such  variation  consists  in  limit- 
ing the  scope  of  the  contract,  or  in  enlarging 
and  extending  it  so  as  to  embrace  land  or  other 
subject-matter  which  had  been  omitted  through 
the  fraud  or  mistake,  and  that  he  may  then  ob- 
tain A  specific  performance  of  the  contract  thus 
varied,  and  such  relief  may  be  granted  although 


the  agreement  is  one  which  by  the  statute  of 
frauds  is  required  to  be  in  writing.  This  view, 
in  my  opinion,  is  not  only  supported  by  the 
overwhelming  preponderance  of  judicial  author- 
ity, but  is  in  complete  accordance  with  the  fun- 
damental principles  of  equity  jurisprudence. 
*  *  *  The  same  broad  view  of  the  doctrine 
is  dearly  illustrated  in  the  treatment  of  ex- 
ecuted contracts  or  conveyances.  It  is  settled 
by  the  great  preponderance  of  authority  that 
a  deed  of  land  may  be  thas  corrected  by  enlarg- 
ing its  scope,  extending  its  operation  to  other 
subject-matter,  supplying  portions  of  land  which 
had  been  omitted,  making  the  estate  conveyed 
more  comprehensive,  as  changing  a  life  estate 
into  a  fee,  and  the  like,  and  by  enforcing  the 
instrument  thus  varied  against  the  grantor." 

And  as  also  said  by  the  same  authority 
(section  859): 

"It  is  *  *  *  settled  that  in  suits,  when- 
ever permitted,  to  reform  a  written  instrument 
on  the  ground  of  a  mutual  mistake,  parol  evi- 
dence is  always  admissible  to  establish  the  fact 
of  the  mistake  and  in  what  it  consisted,  and  to 
show  how  the  writing  should  be  corrected  in 
order  to  conform  to  the  agreement  which  the 
parties  actually  made." 

The  same  la  true  in  cases  of  fraud*  Id.  S 
872  et  seq. 

And  the  same  doctrine  is  applicable  where 
the  reformation  in  the  deed  is  sought  to  be 
made  by  the  allegations  of  the  answer  of  a 
defendant    Id.  §  860,  at  page  1519. 

Hence,  in  the  view  I  take  of  the  case.  It 
la  essential  for  the  decision  of  the  questions 
covered  by  the  two  holdings  of  the  majority 
opinion  above  referred  to  that  we  should  de- 
cide what  the  evidence  in  the  cause  establish- 
es was  the  contract  of  purdhase  with  respect 
to  its  difference  from  the  deed,  and  what 
caused  the  reservation  aforesaid  to  be  insert- 
ed in  the  deed. 

Upon  such  a  question  of  fact  it  is  true*  as 
is  well  settled,  that  "the  evidence  must  be 
clear,  convincing,  and  satisfactory."  C3iarles 
V.  Charles,  127  Va.  604,  104  S.  E.  823 ;  Pom- 
eroy's  Eq.  Jur.  f  862.  But  the  testimony  of 
the  defendant  George  W.  McGlanahan,  who, 
it  is  to  be  remembered,  was  examined  by  the 
appellant,  Green  Charles,  as  a  witness  in  his 
behalf,  clearly,  convincingly,  and  satisfacto- 
rily shows  that  the  contract  of  purchase  con- 
tained no  reservation  of  any  mineral  interest 
in  the  land,  and  that  it  was  not  until  subae- 
quently  to  the  payment  and  satisfaction  in 
full  by  this  defendant  of  the  purchase  money 
and  other  consideration  for  the  land  that, 
when  the  deed  to  be  made  by  the  vendors  was 
mentioned,  the  vendors  (through  appellant 
stated  to  the  defendant  vendee  that  they  own- 
ed only  a  half  interest  in  the  mineral  inter- 
ests in  the  land,  and  for  that  reason  alone 
would  have  to  reserve  such  an  interest  by  the 
provisions  of  the  deed.  Both  of  the  vendors 
testify  in  the  cause  as  witnesses  for  appel- 
lant, and  it  is,  to  my  mind,  a  significant  fact 
that  neither  of  them  denies,  and  the  appellant 


Va.) 


DUTY  V.  HONAKER  LUMBER  CO. 

(108  s.s:.) 


863 


practically  admits,  that  they  did  represent 
to  the  said  defendant  at  the  time  they  made 
the  deed  to  the  latter,  as  the  reason  for  the 
reservation  aforesaid,  that  they  owned  only 
the  half  interest  In  the  minerals  which  the 
deed  by  its  provisions  conveyed,  and  gald  de- 
fendant positively  testified  repeatedly  in  his 
deposition  was  their  distinct  representation 
on  the  subject ;  yet  both  of  such  vendors  tes- 
tify In  effect  that  such  representation  was 
untrue;  that  they  never  thought  that  there 
was  any  defect  in  their  title  to  the  mineral 
interests  except  as  to  one-third  of  such  Inter- 
ests. They  testify  in  substance  that  they 
had  a  bona  fide  doubt  at  the  time  they  made 
the  deed  to  the  said  defendant  as  to  whether 
they  had  any  title  to  one-third  of  such  min- 
eral interest;  but  they  did  not  so  state  the 
situation  to  such  defendant.  The  appellant, 
Green  Charles,  testified  on  this  subject  as 
follows: 


**t 


'Q.  Wasn't  the  exception  made  because  yon 
did  not  think  you  owned  the  entire  interest  In 
the  coal? 

'*A.  It  might  have  been  something  bearing  on 
my  mind  that  way,  that  we  did  not  own  the  en- 
tire interest;   I  could  not  say.    •    •    ♦ 

"Q.  Did  you  not  state  to  George  W.  McCIana- 
han  that  you  did  not  own  the  one-half  interest 
in  the  coal? 

"A.  I  don't  remember  of  ever  saying  much 
to  him  about  it.  I  might  have  said  something 
to  him  that  we  didn't  own  it,  on  account  of 
some  settlement  that  was  made  in  the  Pearson 
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D.  M.  Charles  testified  on  the  same  subject 
as  follows: 

"We  thought  there  was  a  third  of  the  coal 
gone  from  us,  but  we  were  going  to  except  half 
of  it'' 

Such  being  the  facts,  it  seems  to  me  to 
clearly  appear  that  the  untrue  representa- 
tion of  the  grantors  to  the  grantee  as  to  the 
title  was  in  effect  a  fraudulent  representa- 
tion, since  the  grantors  knew  at  the  time  they 
made  It  that  it  was  not  a  correct  represen- 
tation, and  it  was  intended  to  induce  the  ven- 
dee to  act  upon  It  as  being  strictly  correct 

There  is  notiilng  In  the  testimony  in  chief 
of  appellant,  or  In  the  other  evidence  for  ap- 
pellant, in  confilct  with  the  testimony  of  said 
defendant  with  respect  to  what  the  contract 
of  purchase  was,  except  that  there  are  cer- 
tain statements  in  the  testimony  of  appel- 
lant on  cross-examination  which  are  to  the 
effect  that  in  the  contract  of  purchase  It  was 
understood  that  a  half  Interest  In  the  miner- 
als was  not  embraced  in  the  sale.  But  this 
merely  creates  a  conflict  in  the  evidence  for 
appellant,  and,  to  my  mind,  these  statements 
in  the  testimony  of  appellant  bear  Internal 
evidence  of  their  untrustworthlness ;  and,  be- 
sides, they  come  from  one  guilty  of  the  fraud- 
nlent  representation  aforesaid;  so  that  they 
do  not,  as  I  think,  m  any  degree  lessen  the 


convincing  force  and  effect  of  the  testimony 
of  the  said  defendant 

On  the  whole,  therefore,  I  think  that  the 
case  established  by  the  evidence  is  as  follows : 
The  contract  of  purchase  was  of  the  land,  In- 
cluding all  mineral  interests  (meaning  coal 
and  other  mineral  interests).  When  the  deed 
came  to  be  made,  the  aforesaid  reservation 
provision  was  inserted  In  It,  solely  because  of 
the  mistake  of  the  grantee  aforesaid  in 
thinking  that  the  grantors  did  not  own  and 
hence  could  not  convey  more  than  a  half  of 
the  mineral  Interest  embraced  In  the  contract 
of  purchase,  such  mistake  on  the  part  of  the 
grantee  being  induced  by  the  fraudulent  rep- 
resentation aforesaid  on  the  part  of  the 
grantors. 

This  presents,  to  my  mind,  a  typical  case 
for  reformation  of  the  deed  under  the  well- 
settled  doctrine  on  the  subject.  And  the 
same  would  be  true  if  the  mistake  aforesaid 
had  been  merely  a  mutual  mistake  of  gran- 
tors and  grantee. 

McOlanahan  held  the  deed  as  he  did  for 
the  17  years  before  this  suit  was  brought  be- 
cause he  thought  it  was  all  the  conveyance  his 
grantors  had  it  in  their  power  to  make  him. 
He  was  led  into  this  mistake  by  the  false 
representation  of  his  grantors  aforesaid. 
From  the  bill  in  this  suit  McOlanahan  first 
discovered  the  existence  of  the  mistake.  He 
thereupon  promptly  answered  the  bill  and 
asked  for  the  reformation  aforesaid  of  the 
deed. 

I  think,  therefore,  that  the  deed  should 
be  reformed  in  accordance  with  the  prayer 
of  the  answer  of  the  said  defendant  It  fol- 
lows that  the  deed  aforesaid  of  such  defend- 
ant and  wife  to  his  son  does  not  constitute 
any  cloud  upon  any  title  of  appellant,  and 
hence  should  be  allowed  to  stand  as  it  is. 


(131  Va.  31> 

DUTY  et  ai.  v.  HONAKER  LUMBER 

CO.  et  ai. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  22,  1921.) 

1.  Boundaries  ^=>26— Exoept  when  relief  au- 
thorized by  statute  or  some  peculiar  equity  Is 
souqM,  equity  oourts  oannot  settle  title  and 
boundaries. 

Except  when  the  relief  authorised  by  the 
Code  1919,  S  6248,  is  sought,  or  there  is  some 
peculiar  equity,  courts  of  equity  are  without 
jurisdiction  to  settle  disputes  regarding  titles 
and  boundaries. 

2.  Equity  ^s:»365— Petitions  and  cross-bills  on 
matter  where  law  remedy  was  adequate  should 
have  been  dismissed  without  prejudice. 

The  petitions  and  cross-bills  of  those  who 
were  not  parties  defendant  to  an  original  bill  io 
equity,  claiming  title  and  asserting  boundaries, 
and  who  had  adequate  remedy  by  ejectment, 
should  have  been  dismissed  without  prejudice. 


^=9For  other  cases  aee  same  topic  and  KBY-NUMBEK  In  all  Key-Numbered  Digests  and  Indexes 


864 


108  SOUTHEASTERN  RBPORTEE 


(V«. 


since  they  eouM  net  be  jeopardised  by  a  decree 
to  whidi  they  were  not  parties. 

3.  Equity  «3»348*Relief  tfesled  where  essen- 
tial allegations  can  not  be  proved  witb  reason- 
able oertalnty  becanso  ef  deaths. 
Where  if  the  ailecatlons  of  the  original  bill 
had  been  proved,  the  relief  prayed  would  haye 
been  afforded  but  all  of  the  parties  to  the  orig- 
inal transactions  are  dead  and  there  is  no  writ- 
ten evidence  of  value  and  any  conclusion  would 
be    coDJectural    and   founded   upon   a   random 
guess,  relief  must  be  denied,  since  essential  sl- 
legations  must  be  proved  with  reasonable  cer- 
tainty. 

Appeal  trom  Circuit  Court,  Di(d»iinoi& 
County. 

Bill  by  J.  Harmon  Duty  and  others  against 
the  Honaker  Lumber  Company  and  others. 
Bill,  cross-bill,  demurrer,  exceptions,  motions 
to  strike  out,  and  objections  to  pleadings  dis- 
missed, and  decree  entered  dismissing  the 
cause,  and  complainants  appeaL     Affirmed. 

Chase  &  McCoy,  of  CUntwood,  for  appel- 
lants. 

Oreever,  Gillespie  &  Divine,  of  Tasewell, 
Sutherland  &  Sutherland,  of  CUntwood,  Bird 
A  lively,  of  Lebanon,  and  A.  A.  Ske^i,  of 
CUntwood,  for  appellees. 

PRSNTI8,  J.  We  do  not  think  it  necessary 
to  recite  the  involved  and  compUcated  plead- 
ings and  procedure  in  this  case.  Counsel  for 
the  appellants,  in  their  very  accurate  sum- 
mary of  aU  of  these  details  aUege  that  there 
are  17  separate  issues.  By  eliminating  aU 
of  the  claimants  of  the  land  in  controversy 
who  disturb  his  theory  of  the  case,  he  sim- 
pUfles  and  reduces  these  issues  to  S.  Inas- 
much as  we  think  the  case  can  and  should 
be  disposed  of  in  accordance  with  certain 
general  principles,  we  do  not  think  it  neces- 
aaiy  to  discuss  these  various  issues  and 
cotmterdaims,  or  the  voluminous  evidence 
introduced  to  support  them,  with  any  great 
particularity. 

The  oxnplainants  are  the  executors  ct  the 
last  wiU  and  testament  of  John  H.  Duty, 
deceased,  his  widow  and  children,  and  the 
grandchildren  of  John  H.  Duty,  representing 
their  deceased  parents.  They  aUege  tiUe 
to  a  tract  of  about  200  acres  of  land,  one- 
half  of  which  Ues  in  Dickens(»  county  and 
half  in  Buchanan  county;  the  county  line 
being  the  Une  of  division.  They  aUege  that 
by  a  deed  dated  August  15,  1872,  WilUam  B. 
Aston,  as  the  agent  of  WiUiam  Warder,  con- 
veyed this  land  to  John  H.  Duty  and  his 
brother,  Joel  F.  Duty;  that  at  that  time  the 
entire  tract  lay  In  Buchanan  county,  but 
since  then,  in  1880,  Dickenson  county  was 
formed ;  that  Joel  F.  Duty,  now  deceased,  in 
March,  1879,  sold  an  undivided  one-half  in- 
terest in  this  land   to  Humberson  Gilbert, 


who  paid  him  therefor,  but  that  he  failed  to 
convey  to  Gilbert;  that  Gilbert  afterwards 
sold  his  interest  to  John  H.  Duty,  thus  mak- 
ing him  the  owner  of  the  entire  tract;  that 
Joel  F.  Duty  and  GUbert  both  died  intestate, 
and  both  left  widows  and  children  surviving 
them;  that  three  of  the  seven  chUdren  of 
Joel  F.  Duty,  by  deed  of  November  1,  1910, 
conveyed  to  the  Uving  children  of  John  H. 
Duty,  among  the  complainants,  aU  of  their 
interest  in  the  tract,  but  that  the  widow  and 
other  four  children  of  Joel  F.  Duty,  deceased, 
had  failed  to  do  so;  that  John  H.  Duty,  in 
his  lifetime,  conveyed  to  the  Honaker  Lumber 
Company  the  timber  growing  on  the  tract, 
.with  certain  rights  of  way. 

The  object  of  the  suit,  as  stated  in  the 
petition,  was: 

*'For  the  purpose  of  extracting  the  title  to 
any  interest  or  claim  to  any  part  of  this  200- 
acre  tract  of  land  lying  partly  in  DickenBon 
county  and  partly  in  Buchanan  county,  that 
may  now  be  in  the  four  children  and  widow  of 
Joel  F.  Duty,  deceased,  who  did  not  sign  the 
deed  of  November  1,  1910,  and  in  the  heirs  at 
law  of  Humberson  Gilbert,  deceased,  by  rea- 
son of  this  land  being  owned  at  one  time  by 
Jod  F.  Duty,  deceased." 

They  therefore  make  such  of  the  other 
heirs  at  law  of  John  H.  Duty  as  are  not 
parties  complainant  to  the  suit  parties  de- 
fendant, as  well  as  the  heirs  at  law  of  Jo^ 
F.  Duty,  deceased,  the  heirs  at  law  of  Hum- 
berson Gilbert,  deceased*  and  the  Honaker 
Lumber  Company,  as  the  owner  of  the  timber, 
with  certain  rights  and  privileges.  The  ob- 
ject of  the  suit,  therefore,  was  to  divest  the 
heirs  at  law  of  Joel  F.  Duty  and  the  heirs 
at  law  of  Humberson  GUbert  of  any  title 
there  may  be  in  them  to  any  part  or  interest 
in  the  land,  and  to  perfect  the  same  in  the 
heirs  at  law  of  John  H.  Duty,  deceased, 
subject  to  the  rights  of  the  Honaker  Lumber 
Company. 

The  court  dismissed  the  bill,  cross-biU, 
demurrer,  exceptions,  motions  to  strike  out, 
and  objections  to  the  various  pleadings,  and 
adjudged,  ordered,  and  decreed  tbat  the  cause 
be  dismissed,  each  party  to  pay  his  own  costs. 

Referring,  first,  then,  to  the  claim  of  the 
complainants  In  the  original  biU,  it  appears 
that  the  paper  filed  as  the  original  deed  from 
Aston,  as  the  agent  of  Warder,  is  not  the 
original  of  such  a  deed,  no  such  conv^ance 
is  proved,  and  for  the  first  time  apparently 
in  the  briefs  filed  in  this  court,  the  claim 
here  is  that  it  was  a  clumsy  copy  of  the 
original  which  has  been  lost  or  destroyed. 
There  is  no  sufficient  evidence  to  support  tb.> 
title  of  the  complainants  asserted  in  the  biU 
under  this  aUeged  deed,  which  is  thoroughly 
discredited.  The  ^ort  to  set  up  a  title  by 
adverse  possession  under  this  aUeged  con 
veyance  by  the  complainants  is  also  without 
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cmbstantlal  snpport  in  tbe  testimony,  so  that 
in  our  view  there  is  no  error  in  the  decree  as 
to  the  complainants  in  dismissing  the  origi- 
nal blU. 

[1]  The  heirs  of  Joel  F.  Duty  and  Humber* 
son  Gilbert,  who  were  made  parties  to  the 
original  bill,  filed  separate  answers  and  cross- 
bills and  each  claimed  for  themselves  the 
title  to  that  part  of  the  land  known  as  thd 
''tall    timber"    tract   in    Dickenson   county. 
Those  of  Joel  F.  Duty's  heirs  who  claim  title 
allege  that  he  sold  this  Dickenson  county 
tract  to  Humberson  Gilbert,  and  that  Gilbert 
afterwards  abandoned  the  sale  and  sold  his 
interest  back  to  Joel  F.  Duty.    The  heirs  at 
law  of  Humberson  Gilbert,  however,  claim 
that  they  are  the  true  owners  of  this  Dicken- 
son county  tract,  because  of  an  alleged  deed 
from  Thomas  W.  Davis,  agent  of  the  Warders, 
to  Humberson  Gilbert,  and  in  addition  that 
their  ancestor  acquired  title  by  adverse  pos- 
session.   In  addition  to  this  W.  R.  and  A.  W. 
Davis,  who  were  not  defendants  in  the  orig- 
inal bill,  filed  their  petition,   claiming  the 
''^Gimi  Hollow*'  or  Buchanan  county  portion 
of  the  tract  under  a  conveyance  from  the 
agent  of  the  Warders  in  1902,  and  alleging 
that  this  is  the  true  title,  because  the  pre- 
tended deed  of  1872  to  John  H  and  Joel  F. 
Duty  is  a  forgery.    Then  again  comes  one 
Minnie  Humphreys  Jones  and  files  her  peti- 
tion, claiming  title  to  the  Dickenson  county 
portion  of  th^  tract  under  a  paper  executed 
to  her  by  Davis,  agent  of  the  owners,  and 
also  under  a  deed  from  Pobst,  commissioner, 
conveying  to  her  the  unsold  Warder  land  in 
Dickenson  county.    She  also  alleges  that  the 
pretended  deed  of  1872  to  John  H.  and  Joel 
F.  Duty  is  a  forgery,  denies  that  T.  W.  Davis, 
as  agent  for  the  Warders  ever  conveyed  the 
land  to  Humberson  Gilbert,  or  that  he  ever 
had  any  title  or  right  to  it    Thus  we  have 
the  heirs  at  law  of  John  H.  Duty,  deceased, 
claiming  all  the  land  involved,  that  in  Bu- 
chanan as  well  as  that  in  Dick^ison  county: 
W.  R.  Davis  and  A.  W.  Davis  claiming  the 
''Gum  Hollow"   tract  in  Buchanan  county, 
Minnie  Humphreys  Jones,  the  heirs  of  Joel 
F.  Duty  and  the  heirs  of  Humberson  Gilbert 
all  claiming  the  "tall  timber"  tract  in  Dick- 
enson county. 

Because  the  testimony  upon  which  these 
various  claimants,  undertaking  to  sustain 
their  title  to  the  land  in  controversy  may 
doubtless  at  some  time  be  submitted  to  a 
Jury  for  consideration,  we  refrain  from  ex- 
pressing any  opinion  as  to  its  probative  value.' 

[2]  The  rule  in  cases  of  this  sort  has  been 
so  recently  stated  by  this  court  in  Litz  v. 
Bowev  117  Va.  752, 86  S.  EI  165s  U  R  A.  1916B, 
790,  that  it  is  hardly  necessary  to  do  more 
than  cite  that  case.  Bxcept  when  the  relief 
which  is  authorized  by  Code  1919,  f  6248, 
is  sought,  and  in  the  absence  of  some  peculiar 
equity  courts  of  equity  are  without  jurlsdlc^ 
tLoix  to  settle  disputes  regarding  the  title  and 
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boundaries  of  land.  It  is  perfectly  apparent 
from  the  recitals  which  we  have  made  that 
there  is  a  vigorous  dispute  as  to  the  true 
ownership  of  the  lands  here  in  controversy. 
The  petitions  and  cross-bills  of  those  who 
were  not  parties  defendant  to  the  original 
bill  should  have  been  dismissed  without  prej- 
udice. If  they  or  either  of  them  had  the  true 
title  they  would  not  be  bound  by  any  decree 
in  the  case.  Not  being  parties  to  the  suit 
their  interests  were  in  no  way  Jeopardized, 
and  they  could  not  have  been  prejudiced  by 
any  decree  entered  in  that  case.  An  action 
of  ejectment,  under  such  circumstances  gen- 
erally affords  a  complete  and  adequate  rem- 
edy for  the  assertion  of  a  title  or  interest  in 
land  in  this  state. 

Other  cases  supporting  this  view  could  be 
cited,  but  it  is  only  necessaiy  to  paraphrase 
what  is  said  in  Bailey  v.  Johnson,  118  Va. 
505,  88  S.  B.  62.  The  circuit  court,  in  the 
original  suit  in  equity  for  the  removal  of  a 
certain  cloud  alleged  to  rest  upon  c(Mnplain- 
ants*  title,  was  without  Jurisdiction  in  that 
cause  to  determine  the  question  of  title  as 
between  these  several  independent,  distinct, 
and  hostile  claims.  Such  an  independent  and 
hostile  claim,  involving  the  whole  property, 
and  denying  in  toto  and  ab  initio  the  title 
of  the  complainants*  cannot  be  set  up  and 
adjudicated  in  a  suit  in  equity.  To  permit 
this  would  authorize  an  adverse  claimant  to 
implead  other  dalmants  of  the  title  in  such 
a  way  as  to  substitute  an  equity  suit  for  an 
action  of  ejectment. 

As  to  the  parties  who  were  impleaded  as 
defendants  to  the  original  suit,  as  it  appears 
that  they  claim  title  under  the  same  invalid 
deed  under  which  the  complainants  claim, 
they  were  also  properly  denied  any  affirma- 
tive relief  in  this  suit 

[3]  Without  intending  to  express  any  opin- 
ion as  to  the  preponderance  of  the  testimony, 
it  appears  to  us  that  each  of  the  adverse 
claimants  was  quite  successful  in  showing 
the  invalidity  of  the  claims  of  each  of  the 
others.  like  the  lean  cattle  which  Pharaoh 
in  his  dream  saw  emerge  from  the  river,  they 
have  eaten  the  others  up,  but  nevertheless 
they  are  themselves  Just  as  lean  as  they  were 
at  the  beginning.  If  the  allegations  of  the 
original  bill  had  been  proved,  doubtless  the 
equitable  relief  prayed  for  could  have  been 
afforded.  As  all  of  the  parties  to  the  original 
transactions  are  dead  and  there  is  no  written 
evidence  of  value,  any  conclusion  which  the 
court  might  reach  would  necessarily  be  con- 
jectural and  foimded  upon  random  guess, 
rather  than  based  upon  any  sufficient  proof. 
When  this  is  the  case  a  court  of  equity  in- 
variably denies  relief,  because  a  Just  deter- 
mination and  settlement  of  the  controversy 
is  impossible.  Essential  allegations,  which 
the  parties  to  such  a  controversy  cannot 
prove  with  reasonable  certainty,  cannot  witli- 
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out  evidence  be  assumed  by  tbe  court  to  be 
true.  Nelson  v.  Triplett,  09  Va.  421,  39  S.  E. 
150;  Bedford  v.  Clarke,  100  Va.  115.  40  S. 
E.  630;  Hill  v.  Saunders,  116  Ya.  60,  78  S. 
E.  569. 

Like  the  learned  circuit  Judge,  therefore, 
we  find  ourselves  unable  to  determine  these 
controversies  under  these  pleadings  and  the 
evidence  which  was  submitted.  The  true 
title  can  only  be  determined  in  an  action  or 
actions  of  ejectment,  or  possibly  by  suit  in 
equity  under  Code  1919,  |  6248.  These  rem- 
edies remain  open  to  each  of  the  claimants. 

Affirmed. 

BURKS,  J.,  absent 


(131  Va.  401) 

YOUNG  et  al.  v.  BOWEN  et  al. 

(Supreme  Court  of  Appeals  of  Yirginia. 
Sept  22,  1921.) 

1.  Appeal  and  error  ^=s>l022(l)~Find>lno8  of 
master  sustained  by  trial  court  not  disturbed. 

Findings  of  master  on  evidence  taken  be- 
fore him  concerning  items  in  a  suit  to  sur- 
charge and  falsify  an  ex  parte  account  of  an  I 
administrator,  which  are  sustained  by  the  trial 
court,  will  not  as  a  rule  be  disturbed  on  ap- 
peal. 

2.  Executors  and  administrators  ^s>5l6(6)  — 
Evidence  held  Insufflolent  te  sMtaln  charge 
against  administrator. 

In  an  action  to  surcharge  and  falsify  an  ex 
parte  account  of  an  administrator,  evidence  held 
insufficient  to  sustain  a  charge  against  the  ad- 
ministrator made  by  the  master. 

3.  Executors  and  administrators  ^s»5l3(2)— 
Ex  parte  settlements  of  commissioner  of  ao- 

'    counts  presumed  oorrect 

In  a  suit  to  surcharge  and  falsify  an  ex 
parte  account  of  an  administrator,  ex  parte  set- 
tlements of  the  commissioner  of  accounts  are 
presumed  to  be  correct  until  surcharged  and 
falsified  (Code  1919,  |  5429),  and  not  only  the 
duty  of  specifying  errors,  but  also  the  onus  pro- 
bandi,  devolves  on  the  party  complaining. 

4.  Exeoutort  and  administrators  «=:»l 32— Ad- 
ministrator had  no  authority  to  oonstruot 
storehouse. 

An  administrator  has  no  authority  to  use 
funds  of  the  estate  to  erect  a  storehouse  upon 
land  of  the  estate,  and  where  he  constructs  such 
a  building  and  it  is  burned,  he  is  liable  to  the 
estate  for  the  funds  used  in  its  construction,* 
with  interest 

5.  Executors  and  administrators  ^=9 132— Ad- 
ministrator to  be  credited  with  income  ob- 
tained from  improper  Investment. 

Where  administrator  without  authority  used 
funds  of  estate  to  erect  a  storehouse  which 
was  subsequently  burned,  in  charging  him  with 
the  amount  of  the  funds  thus  diverted,  with  in- 


terest, he  should  be  credited  with  rents  collect- 
ed by  distributees  before  the  fire. 

6.  Executors  and  administrators  ^=:»5i6(7>— 
Administrator  entitled  to  credit  for  Item  iai- 
properiy  oharged  against  himself. 

In  a  suit  to  surcharge  and  falsify  the  ex 
parte  account  of  an  administrator,  the  adminis- 
trator should  be  credited  with  an  item  with 
which  he  had  improperly  charged  himself  in  his 
ex  parte  settlement,  where  the  mistake  was 
called  to  the  attention  of  the  court  by  the  ad- 
ministrator's answer,  which  he  prayed  to  be 
read  as  a  cross-bill. 

7.  Exeoutors  and  administrators  4=>5i6(7)— 
Prinoipai  and  surety  Cs»l94<l)— in  aotion  to 
surcharge  account,  widow,  as  administrator's 
surety,  cannot  obtain  Judgment  against  co- 
sureties until  she  has  paid  more  than  her 
share  of  the  debt. 

A  widow  who  signs  as  surety  on  the  bond 
of  an  administrator  may  obtain  a  judgment 
against  the  administrator  in  a  suit  by  herself 
and  distributees  to  surcharge  and  falsify  an 
ex  parte  account  of  the  administrator,  but  is 
not  entitled  to  a  judgment  against  her  cosure- 
ties until  she  has  paid  more  than  her  part  of 
the  debt  of  the  principal. 

Appeal  from  Circuit  Court,  Scott  Ooanty. 

Action  by  Reese  Bowen,  guardian,  and 
others  against  P.  C.  Young,  administrator  of 
the  estate  of  J.  F.  Chesser,  deceased,  and 
others.  Decree  for  plaintiffs;  and  defend- 
ants appeaL  Reversed  and  remanded,  with 
directions. 

W.  S.  Cox  and  S.  H.  Bond,  bodi  of  Qate 
City,  for  appellants. 

Coleman  &  Carter,  of  Big  Stone  Gap,  for 
appellees. 

BURKS,  J.  This  is  a  suit  by  the  widow 
and  distributees  of  J.  F.  Chesser  to  surcharge 
and  falsify  the  ex  parte  accounts  of  P.  C. 
Young,  as  administrator  of  the  estate  of  the 
said  J.  F.  Chesser.  The  cause  was  referred 
to  a  master  to  take  evidence  and  restate  the 
accounts,  by  a  decree  rendered  in  June,  1911, 
but  the  master  did  not  make  his  report  till 
September,  1917.  To  this  report  there  were 
16  exceptions  by  the  administrator.  At  the 
September  term,  1918,  the  circuit  court  over- 
ruled all  of  said  exceptions,  and  entered  the 
decree  appealed  from. 

[11  The  petition  for  the  appeal  assigns  14 
errors  to  the  rulings  of  the  trial  coiurt,  and 
some  of  the  assignments  embrace  numerous 
items.  Except  as  hereinafter  stated,  the 
findings  of  the  master  are  approved.  The 
findings  of  the  master  were  based  on  the  tes- 
timony of  sundry  witnesses,  and  it  would  not 
be  profitable  to  discuss  in  detail  the  reasons 
for  sustaining  the  findings  of  the  master 
which  were  approved  by  the  trial  court.  The 
evidence  was  taken  by  the  master,  and  as  to 
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many  of  the  items  was  conflicting.  In  such 
case  his  findings  sustained  by  the  trial  court 
will  not,  as  a  rule,  be  disturbed  by  this 
court.  Smiley  v.  Smiley,  112  Va.  490,  71  S. 
R  532,  Ann.  Gas.  1913B,  1159.  But  some  of 
the  findings  of  the  master  appear  to  be  so 
plainly  wrong  that  we  cannot  give  them  our 
approval. 

The  master  charged  the  administrator 
with  the  price  of  a  saw,  $125,  and  interest 
thereon  $126.25.  It  satisfactorily  appears 
that  this  saw  went  with  the  sawmill  as  a 
part  thereof,  and  the  estate  got  the  benefit 
of  it  in  the  price  paid  for  the  sawmill. 
While  there  is  some  slight  evidence  tending 
to  show  that  the  saw  did  not  go  with  the 
mill,  the  great  weight  of  the  evidence  is  to 
the  contrary,  and  there  is  no  evidence  that 
the  administrator  derived  any  benefit  there- 
from. 

The  administrator  is  also  charged  by  the 
master  vdth  $82.75  principal,  and  $30.82  in- 
terest on  the  same,  for  excess  payment  to 
Elizabeth  Ghesser.  The  evidence  to  sustain 
this  charge  Is  the  testimony  of  Elizabeth 
Ghesser,  is  very  brief,  and  is  as  follows : 


•<i 


'Q.  9.  You  speak  of  P.  O.  Young,  administra- 
tor, having  collected  $82  and  some  cents  amount 
overpaid  by  him?  You  and  P.  G.  Young,  J. 
D.  Garter,  and  Reese  Bowen,  guardian,  went 
over  the  account  of  P.  C.  Young,  administrator, 
with  a  view  to  making  a  settlement,  and  did 
not  P.  G.  Young,  Reese  Bowen,  guardian,  come 
to  Gate  Gity  and  get  the  commissioner  of  ac- 
counts to  make  the  settlement,  and  then  report- 
ed to  you  that  the  amount  overpaid  was  $82.75? 

*'A.  Yes,  sir;   that  is  what  they  reported. 

*'Q.  10.  Do  you  remember  whether  Reese 
Bowen,  guardian,  was  present  when  you  re- 
funded to  P.  G.  Young  the  amount  you  speak 
of? 

''A.  P.  G.  Young  owed  me  some;  he  retained 
the  $82.75  out  of  the  amount  he  owed  me. 
Reese  Bowen  was  present  when  the  settlement 
was  made." 


[2, 3]  This  was  not  sufficient  to  sustain  the 
charge  made  by  the  master.  It  does  not  ap- 
pear therefrom  that  the  estate  of  the  intes- 
tate was  in  any  way  affected  by  the  refund. 
Furthermore,  the  settlement  was  made  by 
the  commissioner  of  accounts,  and  it  is  to 
be  presumed  that  if  it  was  proper  to  make  a 
charge  therefor  against  the  administrator  he 
would  have  done  so.  The  ex  parte  settle- 
ments of  the  commissioner  of  accounts  are 
presumed  to  be  correct  until  surcharged  and 
falsified  (Gode,  |  5429),  and  "not  only  the 
duty  of  specifying  errors,  but  also  the  onus 
probandi,  devolves  on  the  party  complaining. 
Peale  v.  Hickle,  9  Grat.  [50  Va.]  445;  Gor- 
bin  V.  Mills,  19  Grat.  [60  Va.]  438."  See 
notes  to  section  5429  of  Gode. 

[4,  5]  The  master  failed  to  allow  the  ad- 
ministrator any  credit  for  rent  received  by 
the  widow  and  the  guardian  of  the  infant 


distributees  from  a  storehouse  erected  by 
bin)  out  of  funds  of  the  estate  on  land  of  the 
decedent  The  administrator,  without  au- 
thority, used  funds  of  the  estate  to  erect  the 
storehouse,  which  was  subsequently  destroy- 
ed by  fire.  He  had  no  authority  to  thus  use 
the  funds  of  the  estate,  and  the  master  prop- 
erly charged  him  therewith,  but  before  the 
storehouse  was  burned  the  widow  and  guar- 
dian collected  rents  therefrom  amounting  to 
$401.25.  To  this  extent  they  profited  there- 
by, and  the  administrator  should  have  had 
credit  therefor.  Gounsel  for  the  appellee 
surmise  that  the  master  did  not  compute  in- 
terest on  the  amount  invested  during  the 
time  that  the  widow  and  guardian  were  col- 
lecting the  rents,  but  there  is  no  evidence  of 
this  fact.  It  is  a  mere  surmise.  The  ad- 
ministrator should  be  charged  with  the  prin- 
cipal and  with  interest  on  the  fund  diverted 
from  the  date  of  the  diversion,  and  credited 
by  the  $401.25  collected  from  the  rents. 

[6]  The  master  failed  to  credit  the  admin- 
istrator with  $518.83  principal  and  $50.06  in- 
terest, with  which  he  had  been  improperly 
charged  in  his  ex  parte  settlement  This 
mistake  had  been  called  to  the  attention  of 
the  court  by  the  administrator's  answer, 
which  he  had  prayed  to  be  read  as  a  cross- 
bill, and  which  was  not  answered  by  the 
complainants  in  the  original  bill.  The  item 
appears  in  the  ex  parte  settlement  as  fol- 
lows: 

"1902  Sept  16th  to  amt  of  acct  of  J.  T. 
Ghesser  due  Ghesser  and  Young  for  estate 
$518.83,  interest  on  same  April  24,  1904, 
$50.06." 

It  seems  very  plain  that  a  debt  due  by 
Ghesser  could  not  be  charged  to  his  adminis- 
trator as  an  asset  received  by  the  latter. 
The  cause  should  be  referred  back  to  a  mas- 
ter to  make  these  corrections. 

Assignments  of  error  12, 18,  and  14  are  as 
follows: 

"(12)  The  court  erred  in  giving  judgment 
against  your  petitioners,  W.  P.  Peterson  and 
I.  P.  Robinett,  they  only  being  cosureties  on 
the  bond  of  P.  G.  Young  along  with  Elizabeth 
Ghesser,  one  of  the  plaintiffs  in  the  case.  Un- 
der the  pleadings  in  the  case  and  the  proof  it 
was  error  to  give  judgment  against  your  two 
petitioners. 

"(13)  Your  petitioners  I.  P.  Robinett  and 
W.  P.  Peterson  allege  and  represent  that  there 
is  error  against  them,  even  if  there  is  no  other 
error  in  the  case,  in  rendering  judgment  against 
them  in  favor  of  Reese  Bowen,  guardian,  and 
not  also  including  Elizabeth  Ghesser  along  with 
them  in  said  judgment  Elizabeth  Ghesser  was 
cosurety  with  your  petitioners,  she  was  liable 
jointly  with  them  on  the  bond,  and  it  is  certain- 
ly error  to  give  judgment  against  two  of  the 
sureties  on  tiie  bond  and  not  include  all  three 
when  they  are  all  before  the  court 

"(14)  The  court  erred  in  rendering  judgment 
against  your   petitioners  L   P«   Robinett   and 
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W.  P.  Peterson  In  favor  of  Elizabeth  Chesser 
for  the  full  amount  found  due  her.  If  Elizabeth 
Chesser  is  due  the  amount  found  bj  the  com- 
missioner to  be  due  to  her,  your  petitioners  as 
co-sureties  with  her  would  only  be  liable  to 
Elizabeth  Chesser  for  two-thirds  of  the  amount 
due  her.  Here  we  have  a  judgment  against  two 
co-sureties  in  favor  of  the  third  co-surety  for 
the  full  amount  of  the  debt  found  to  be  due 
the  co-surety  by  the  prindpid  in  the  case." 

In  reply,  connsel  for  tbe  appellees  say: 

••We  admit  that  the  lower  court  erred  in  the 
particulars  stated  in  these  assignments  of  error 
by  appellants.  But  we  assume  that  this  hon- 
orable court  will  in  this  respect  modify  the  de- 
cree of  the  lower  court  and  in  all  other  respects 
affirm  the  same." 

[1]  We  are  unable  to  make  the  desired  cor- 
rection in  the  present  condition  of  the  rec- 
ord. J.  F.  Chesser  died  intestate  leaving  a 
widow  and  six  children,  and  his  widow  is 
one  of  the  three  sureties  on  the  administra- 
tor's bond.  His  widow,  three  adult  children, 
and  the  guardian  of  the  other  three  are  the 
complainants  in  this  suit.  All  of  the  chil- 
dren are  now  of  age,  and  each  Is  entitled  to 
a  decree  for  his  or  her  share  of  the  estate. 
The  record  does  not  show  what  each  child 
has  received.  It  will  be  necessary  to  restate 
the  account  of  the  administrator  to  ascertain 
with  what  sum  he  Is  chargeable  in  conform- 
ity with  this  opinion,  and  also  to  state  a  dis- 
tributees' account  to  ascertain  definitely  how 
the  balance  found  against  the  administrator 
is  to  be  distributed  among  the  several  dis- 
tributees. When  these  facts  are  ascertain- 
ed, each  child  will  be  entitled  to  a  decree  in 
his  or  her  favor  against  the  administrator 
and  the  sureties  on  his  bond  for  the  amount 
ascertained  to  be  due  to  him  or  her;  but 
the  widow,  Mrs.  Elizabeth  Chesser,  is  not 
entitled  to  any  decree  against  her  cosureties 
in  the  present  state  of  the  record.  It  may 
be  that  her  cosureties  will  have  to  pay  the 
full  amoimt  of  the  decrees  in  favor  of  the 
children,  and  this  may  result  in  their  hav- 
ing a  claim  against  her,  instead  of  being  in- 
debted to  her.  She  can  have  a  decree 
against  the  administrator  but  not  against 
her  cesureties  at  the  present  time*  A  surety 
is  not  entitled  to  a  judgment  against  his  co- 
surety until  he  has  paid  more  than  his  part 
of  the  debt  of  the  principal  Davies  v. 
Humphreys,  20  Eng.  Rul.  Cas.  632;  21  R. 
O.  L.  1134;  1  Barton  Law  Pr.  (2d  Ed.)  108, 
and  cases  cited. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded,  with  di- 
rection to  make  the  inquiries  hereinbefore 
mentioned,  and  to  settle  the  rights  of  the 
parties  in  accordance  with  the  views  herein- 
before expressed. 

Reversed. 


ClSl  Va.  59) 


COINS  V.  QARBEa 


(Supreme  Court  of  Appeals  of  Virginia.    Sept 

22,  1021.) 

1.  Costs  «=> 1 34— Refusal  of  late  motloa  to  re* 
quire  nonresident  oomplainants  to  Increase  se- 
curity for  oo«te  not  unreasonable  discretion. 

The  court  having  in  the  first  instance  com- 
plied with  the  mandatory  provisions  of  Code 
1904,  I  3589,  by  requiring  complainant,  on  sug- 
gestion of  his  nonresidence,  to  give  security 
for  costs,  and  defendant  not  having  then  object- 
ed to  the  amount  of  the  bond,  the  court  was 
required  only  to  exercise  reasonable  discretion 
as  to  any  subsequent  motion  for  Increase  of 
security;  so  that  such  motion  being  made  when 
the  case  was  about  to  be  disposed  of  on  the 
merits,  and  not  passed  on  till  after  dedaions 
on  the  merits  against  defendant,  refusal  of  the 
motion  was  reasonable. 

2.  Equity  «=s»27ft— No  abuse  of  discretion  i» 
rejecting  answer  to  amended  bill. 

Where  amended  bill  was  filed  merely  to 
bring  in  unknown  heirs,  it  was  not  an  abuse  of 
discretion  to  reject  answer  of  the  original  de- 
fendant to  the  amended  bill,  it  being  merely  an 
amplification  of  his  answer  to  the  original, 
bringing  in  no  matter  of  defense  not  in  general 
terms  embraced  in  the  first  answer*  and  bein^ 
unnecessary. 

3.  Appeal  and  error  ^» 1 032(1)  —  Appellant 
must  show  error  was  prejudicial. 

Appellant,  the  original  defendant,  complain- 
ing of  directions  to  the  commissioner  to  sum- 
mon before  him  any  one  that  he  deems  a  nec- 
essary party,  must  show,  not  only  error  therein, 
but  that  the  error  was  prejudicial  to  him. 

4w  infants  ^=3»77— Quaniian  ad  litem  properly 
appointed  for  Infants  appearlns  amono  ■■- 
known  heirs  named  as  defendants. 

It  appearing  that  infants  were  among  the 
"unknown  heirs"  named  as  defendants  in  an 
amended  bill  for  specific  performance,  it  was 
proper  for  the  court,  under  Code  1919,  f  6098, 
to  appoint  a  guardian  ad  Utem  to  defend  their 
interests. 

5.  Vendor  and  purchaser  ^s»  13 1— Title  by  ad- 
verse poeseeslon  enough. 

It  is  enough  that  a  vendor  has  a  good  title 
by  adverse  possession. 

6.  Vendor  and  purchaser  ^=»I72  —  Purchaser 
chargeable  with  interest  after  maturity  ef 
nonlnterest-bearlng  notes. 

Where  there  are  no  serious  defects  in  a 
vendor's  title,  and  the  purchaser  has  been  in 
possession  from  the  giving  of  title  bond,  he  is 
properly  charged  with  interest  from  maturity 
of  noninterest-bearing  purchase-money  notes. 

7.  Appeal  and  error  ^=s>  1 1 7 1  ( I )— Assignment 
held  frivolous  and  de  minimis. 

The  assignment  by  appellant,  defendant  in 
suit  by  vendor  against  purchaser  for  specific 
performance  of  a  contract  of  purchase  of  107 
acres  of  land  for  $300,  that  the  court  erred  in 
awarding  writ  of  possession  against  W.,  a  per- 
son whose  claim  to  and  possession  of  less  than 
an  acre  of  the  land  began  after  defendant  pur- 
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chased  and  took  possession,  mnst  be  regarded 
as  frivolous  and  de  minimis,  defendant  not  ask- 
ing for  rescission,  and  the  only  possible  relief 
that  he  could  daim,  even  if  W.  had  title,  bet- 
ing an  insignificant  abatement  of  purchase 
money. 

8.  Appeal  and  error  ^=»984( I)— Decree,  other- 
wise affirmed,  not  interfered  with  la  reepeet 
to  costs  except  for  palpable  error. 

A  decree,  affirmed  in  all  other  respects, 
will  not  be  interfered  with  in  respect  to  costs, 
a  matter  resting  in  the  lower  court's  discretion, 
unless  there  is  palpable  error  in  that  respect 

Appeal  from  Circuit  Court,  Lee  County. 

Suit  for  spedflc  performance  by  Elkanab 
Garber  against  J.  H.  Goins.  From  an  ad- 
Terse  decree,  defendant  appeals.     Affirmed. 

L.  T.  Hyatt,  of  Jonesrflle,  for  appellant 
Jas.  W.  Orr,  of  Jonesville,  for  appellee. 

KEIiLY,  P.  A  sufficient  preliminary 
statement  of  the  case  is  this:  On  tbe  18tb 
of  December,  1907,  Elkanab  Garber  execut- 
ed a  title  bond  to  J.  H.  Goins  whereby  he 
bound  himself  to  convey  to  Goins  on  or  be- 
fore the  Itth  of  December,  1006,  a  tract 
of  land  containing  107  acres.  By  the  terms 
named  in  the  bond  the  sale  was  made  by  the 
boundary  and  not  by  the  acre,  and  the  pur- 
chase price  was  $300,  paid  and  to  be  paid  as 
follows:  $50  cash  and  $50  eadi  succeeding 
year  for  flye  years,  the  deferred  payments 
being  represented  by  five  notes  executed  by 
Goins.  The  bond  specified  that  Garber 
should  make  to  Goins  "a  good  and  sufficient 
deed  with  covenants  of  general  warranty 
and  free  from  incumbrances.** 

Goins  entered  at  once  into  possession  of 
the  land,  and  (with  the  exception  of  two 
small  portions  known  as  the  Rhoda  Lawson 
land  and  the  Null  Wallen  land  hereinafter 
mentioned)  has  remained  in  possession  ever 
since,  but  be  made  no  further  payments  on 
the  purchase  price. 

In  July,  1916,  Garber  filed  his  bill  to 
specifically  enforce  the  contract  He  had 
not  theretofore  tendered  Goins  a  deed,  but 
alleged  that  he  had  not  done  so  because  no 
further  payments  had  been  made  on  the 
price,  and  he  offered  and  filed  a  deed  with 
his  biU.  Goins  answered,  setting  up  sev- 
eral minor  defenses,  but  relying  principally 
upon  the  allegation  that  Garber  did  not 
have  a  good  title  to  the  land.  He  did  not, 
ask  for  a  rescission  of  the  contract,  but 
merely  that  Garber  be  required  to  perfect 
his  title  before  any  decree  should  be  ren- 
dered to  enforce  the  payment  of  the  pur- 
chase money.  There  was  an  amended  bill 
and  an  answer  thereto,  both  of  which  will  be 
more  particularly   mentioned   later. 

The  cause  was  referred  to  George  P.  Crld- 
lln,  one  of  the  conunissioners  of  the  court, 


returned  first  a  preliminary  and  later  a 
final  and  very  full  and  complete  report  Up- 
on the  coming  in  of  the  latter,  the  court 
entered  a  decree  confirming  the  same,  dis- 
posing of  all  the  questions  in  the  case,  and 
directing  a  sale  of  the  land,  unless  within 
30  days  thereafter  Goins  should  pay  the 
balance  of  the  purchase  money  and  the  costs 
of  the  suit  From  that  decree  this  appeal 
was  taken. 

It]  1.  The  first  assignment  of  error  is 
that  the  court  ImpriH^erly  overruled  a  mo* 
tlon  by  the  defendant  to  require  the  com- 
plainant, who  was  a  nonresident,  to  give 
an  additional  bond  to  secure  the  costs.  The 
assignment  is  without  merit  The  nuotion 
In  question  was  made  after  the  cause  was 
fully  matured  for  hearing  on  the  merits 
and  at  the  term  at  which  the  final  decree 
was  entered.  At  a  very  early  stage  of  the 
case  the  defendant  had,  pursuant  to  the 
statute.  Code  1904,  |  3539,  suggested  the 
nonresidence  of  the  complainant,  and  the 
court  had  accordingly  ordered  the  latter  to 
execute  a  cost  bond  in  the  penalty  of  $50. 
This  bond  was  duly  given,  and  no  objection 
was  then  made  as  to  the  amount  of  the 
penalty,  nor  does  it  appear  that  any  ques- 
tion was  raised  in  tfaait  respect  until  four 
years  later  when  the  case  was  about  to  be 
disposed  of  on  its  merits.  The  court,  hav- 
ing complied  with  the  mandatory  provi- 
sions of  the  statute  in  the  first  instance, 
was  only  bound  to  exercise  reasonable  dis- 
cretion in  regard  to  any  subsequent  motion 
for  increase  of  the  security.  The  motion 
was  not  passed  on  until  after  the  court 
had  decided  the  meorits  of  the  case  adverse- 
ly to  the  defendant,  and  its  refusal  of  the 
motion  by  the  same  decree  whidi  disposed 
of  all  the  other  questions  was  a  perfectly 
reasonable  and  natural  consequence. 

[2]  2.  The  next  assignment  charges  that 
the  court  erred  In  sustaining  the  complain- 
ant's exceptions  to  the  defendant's  answer 
to  the  amended  bill. 

The  answer  to  the  original  bill,  after  a 
general  denial  of  title  in  the  complainant, 
undertook  to  point  out  certain  particular 
defects  therein.  When  the  cause  came  on 
to  be  heard  the  first  time  on  the  original 
bill,  the  answer  thereto,  and  certain  depo- 
sitions, the  court  deemed  it  necessary  and 
accordingly  directed  that  the  complainant 
should  amend  his  bill  to  bring  in  new  par- 
ties. In  whom  It  appeared  that  the  legai 
title  to  the  land,  or  some  part  thereof,  might 
be  outstanding.  This  action  of  the  court 
was  in  direct  furtherance  of  the  course  sug- 
gested by  the  defendant's  answer,  and  was 
eminently  proper.  In  plain  compliance  with 
this  direction  an  amended  bill  was  filed, 
bringing  In  new  parties,  all  of  whom,  with 
the  exception  of  one  man  whose  name  was 


to  report  on  the  state  of  the  title,  and  he  I  given,  were  described  in  the  decree  order- 
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ing  the  amendjnent  merely  as  the  "unknown 
heirs"  of  certain  deceased  persons  there- 
in named,  and  hy  proper  allegations  the  lat- 
ter were  made  defendants  to  the  amended 
bill  under  the  general  designation  of  "un- 
known heirs"  of  the  deceased  persons  afore- 
said. 

The  amended  bill  was  filed  on  the  28th  of 
September,  1916.  At  the  September  term» 
1920,  after  all  the  evidence  had  been  taken, 
the  final  report  of  Commissioner  Cridlin  fil- 
ed, and  the  cause  fully  prepared  for  hear- 
ing, the  defendant  tendered  and  was  allow- 
ed to  file  what  he  termed  an  answer  to  the 
amended  bill.  This  paper  was  prepared 
and  offered  by  counsel  who  had  recently 
come  into  the  case  in  place  of  the  attorney 
originally  employed,  whose  business  had 
called  him  permanently  to  another  Jurisdic- 
tion. It  was  an  amplification  of  the  first 
answer,  but  it  was  not  necessary.  There 
was  no  matter  of  defense  therein  which 
was  not  in  general  terms  embraced  in  the 
first  answer  and  in  the  issue  theretofore 
made  up  and  referred  to  the  commissioner. 
Under  these  circumstances  there  was  no  er- 
ror in  rejecting  the  answer,  which  in  effect 
was  done  by  sustaining  the  exceptions  there- 
to. Applications  to  amend  answers  rest  in 
every  case  in  the  sound  discretion  of  the 
court.  1  Bart.  Chy.  Pr.  p.  445.  In  our  opin- 
ion there  was  no  abuse  of  discretion  in  this 
instance. 

[3]  3.  The  third  assignment  of  error  is  as 
follows: 

*'The  circuit  court  erred  in  directing  Geo. 
P.  Cridlin,  commisioner,  to  report  upon  any  oth- 
er matter  than  the  state  of  the  title  to  the  land 
in  controversy,  and  particularly  in  directing  the 
said  commissioner  to  summon  before  him  any 
person,  or  persons,  whom  he  should  deem  nec- 
essary parties  to  the  cause." 

It  is  conceded  that  the  reference  to  a  com- 
missioner for  the  purpose  of  having  a  re- 
port upon  the  title  was  entirely  proper,  but 
the  defendant  contends  that  the  following 
provision  in  the  decree  was  erroneous: 

"Said  commissioner  will  also  ascertain  and 
report  whether  or  not  aU  necessary  parties 
are  before  the  court  that  should  be  made  par- 
ties in  the  cause,  and  should  he  find  that  any 
necessary  party  is  not  before  the  court  he  will 
summon  such  party  before  him  as  commis- 
sioner, either  by  personal  service  or  by  publi- 
cation in  some  newspaper  in  the  manner  and 
for  the  length  of  time  that  orders  of  publica- 
tion are  made  against  nonresident  defendants." 

When  the  appeal  was  granted  in  this  case 
we  were  disposed  to  think  that  this  assign- 
ment raised  a  very  interesting  question  of 
practice,  namely,  the  question  as  to  the  bind- 
ing effect  of  a  decree  in  a  case  of  this  sort 
where  an  interested  party  not  named  in  the 
pleadings,  and  who  does  not  at  any  time  vol- 
untarily appear,  is  brought  into  the  case, 
and  his  rights  adjudicated   upon  no   other 


process  than  a  notice  given  by  a  commission- 
er acting  in  pursuance  of  a  general  directiOQ 
of  the  court  to  convene  any  necessary  parties 
not  theretofore  named  as  such  in  the  pro- 
ceeding. Upon  more  mature  consideration 
of  the  very  voluminous  record,  however,  we 
find  that  the  question  is  not  material  here, 
and  that  it  is  entirely  moot  so  far  as  the  de^ 
cree  complained  of  is  concerned. 

The  commissioner,  in  compliance  with  the 
provision  of  the  decree  above  quoted,  after 
much  care  and  labor,  compiled  a  long  list 
of  persons  who  were  probably  interested  in 
the  title  to  the  land.  This  list  in  the  main 
was  comprised  of  persons  referred  to  in  the 
bill  as  "unknown  heirs."  By  this  general 
classification  they  had  already  been  made 
parties  to  the  proceeding,  and  an  order  of 
publication  had  been  made  and  published 
against  them  as  such.  The  statute  (Code  1901, 
S  8230)  expressly  authorizes  this  course,  and 
no  objection  was  made  to  the  sufficiency  of 
the  bill  or  publication  in  that  respect 

The  commissioner  published  a  notice,  as 
directed  by  the  decree,  addressed  to  all  the 
persons  named  in  the  list  compiled  by  him 
as  aforesaid,  and  in  addition  to  such  publi- 
cation caused  the  notice  to  be  served  i>ersoD- 
ally  on  a  number  of  the  individuals  named 
therein. 

It  seems  altogether  probable  that  every 
person  who  could  be  regarded  as  a  nec- 
essary party  to  the  suit  (except  possihly 
Rhoda  Lawson,  who  appeared  and  whose 
interest  was  recognized  and  properly  disposed 
of,  and  Null  Wallen,  whose  claim  is  herein- 
after dealt  witli)  was  embraced  either  by 
name  or  under  the  general  designation  of 
"unknown  heirs."  The  notice,  therefore,  as 
to  them  was  given  in  the  manner  authorized 
by  the  statute.  Code  1904,  §  3321.  This  sec- 
tion does  not  limit  the  class  of  cases  in 
which  a  court  of  equity  may  direct  that  no- 
tice be  givoi  for  hearings  before  its  commis- 
sioners. Hill  V.  Bowyer,  18  Grat.  (59  Va.) 
864,  380.  Whether  there  were  some  persons 
included  in  such  publication  or  personally 
served  who  were  not  in  any  way  made  par- 
ties to  the  bill  and  did  not  appear,  and,  if 
so,  how  far  they  were  bound  by  the  commis- 
sioner's report  and  the  decree  confirming  the 
same,  are  questions  which  we  need  not  de- 
cide. No  such  person  (unless  it  be  Null  Wal- 
len) is  pointed  out  to  us  in  the  assignment 
under  consideration,  and  no  harmful  error 
on  account  of  any  such  fact  is  specified.  It 
is  incumbent  upon  an  appellant,  not  only  to 
show  error  in  the  proceeding  complained  of, 
but  to  show  also  that  the  error  was  preju- 
diciaL 

[4]  4.  The  preliminary  report  of  the  com- 
missioner showed  that  several  persons  nam- 
ed in  the  aforesaid  list  of  Interested  parties 
were  infants,  and  the  court  appointed  a 
guardian  ad  litem  to  defend  their  interests. 
Accordingly  the  guardian  filed  his  answer  in 
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that  capacity,  and  also  an  answer  for  the  in- 
fants by  himself  as  guardian.  It  is  alleged 
that  this  was  error  because  the  infants  in 
question  had  not  been  made  parties  in  the 
snit  This  position  is  not  tenable.  These 
infants  were  among  the  "unknown  heirs" 
named  as  defendants  in  the  amended  bill, 
and  the  action  of  the  court  was  therefore 
entirely  regular  and  proper.  See  Code  1919, 
§  6098. 

[6]  5.  The  fifth  assignment  of  error  is  ^that 
the  court  erred  in  holding  that  Elkanah  Gar- 
ber  had  such  title  to  the  land  in  controversy 
as  he  contracted  to  convey,  and  therefore  err- 
ed in  decreeing  specific  performance. 

The  finding  and  adjudication  of  the  court 
upon  this  point  as  expressed  in  its  decree 
was  as  follows: 

"That  while  the  complainant,  at  the  time  he 
contracted  said  land  to  the  defendant,  J.  H. 
Coins,  had  no  legal  title  tliereto,  and  has  not, 
since  that  time,  acquired  such  legal  title,  yet 
his  claim  thereto  by  reason  of  the  turning  over 
to  him  by  A.  B.  Smith  and  Wm.  Coins  of  the 
title  bond  executed  to  them  therefor  by  John 
M.  Tate,  coupled  with  his  possession  thereof  to 
the  date  of  said  contract  and  the  possession  of 
the  defendant  since  the  date  of  the  said  con- 
tract, constitutes  such  title  as  he  contracted 
to  convey,  namely,  'a  good  and  sufficient  deed 
vnth  covenants  of  general  warranty,  and  free 
from  incumbrances,'  and  this  notwithstanding 
the  fact  that  the  said  John  M.  Tate,  who  exe- 
cuted the  said  title  bond  to  the  said  A.  B. 
Smith  and  Wm.  Coins,  never  had  any  legal  title 
to  the  said  land.'* 

It  is  said  in  the  brief  of  counsel  that  this 
language  of  the  court,  showing  that  the  com- 
plainant had  only  a  posseissory  title,  demon- 
strates the  error  complained  of.  This  is  al- 
together a  mistak^i  idea.  The  evidence  war- 
ranted the  court  in  finding  that  the  complain- 
ant had  acquired  a  good  title  by  adverse  pos 
session,  and  his  title  therefore  was  as  free 
from  valid  objection  as  if  it  had  been  acquir- 
ed by  a  deed  from  a  former  true  owner,  or 
by  a  grant  from  the  commonwealth.  McClan- 
ahan's  Adm'r  v.  N.  &  W.  R.  Co.,  122  Va.  705, 
716,  96  S.  B.  453. 

[6]  6.  Ehrror  is  assigned  on  the  ground  that 
the  court  overruled  the  defendant's  excep- 
tions to  the  commissioner's  report. 

The  first  two  exceptions  involve  legal  ques- 
tions of  no  special  interest  or  novelty,  and 
pecuniary  amounts  which  are  de  minimis,  and 
as  to  these  we  content  ourselves  by  saying 
merely  that  the  exceptions  were  properly 
overruled.  The  only  other  exception  was  that 
the  commissioner  improperly  allowed  interest 
on  the  first  three  of  the  purchase-money  notes 
from  their  maturity.  The  title  bond  from 
Garber  to  Coins  provided  for  five  notes  of  $50 
each,  "to  become  due  in  one,  two,  three,  four 
and  five  years,  the  first  three  of  said  notes 
without  Interest,  and  the  other  two  and  last 
of  said  notes  to  bear  interest  from  date." 
Of  course  the  commissioner  was  right  in 
charging  interest  on  the  notes  after  maturity, 
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unless  there  were  some  peculiar  circumstanc- 
es in  the  case  to  take  these  notes  out  of  the 
general  rule  that  interest  follows  the  princi- 
pal after  maturity  ''as  the  shadow  follows  the 
substance."  It  is  contended  that  there  are 
such  circumstances,  and  that  no  interest 
should  be  charged  ''until  the  complainant  pro- 
cured a  good  title  and  delivered  a  deed  in  ac- 
cordance with  the  stipulations  of  said  title 
bond."  It  turns  out  as  a  matter  of  fact  that 
there  were  no  serious  defects  in  the  title,  and, 
moreover,  the  defendant  has  been  in  posses- 
sion of  the  land  ever  since  the  title  bond  was 
given.  Under  these  circumstances  It  was 
clearly  right  to  charge  him  with  the  interest. 
See  Barnett  v.  Cloyd,  125  Va.  546,  100  S.  12. 
674 ;  Cohen  v.  Jenkins,  125  Va.  635,  100  S.  E. 
678. 
[7]  7.  The  sev^ith  assignment  is: 

"That  the  court  erred  in  the  decree  of  Sep- 
tember 13,  1920,  in  awarding  a  writ  of  posses- 
sion against  Null  Wallen  for  the  147  square 
poles  of  land  of  which  he  was  then  in  posses- 
sion. 


f» 


There  is  nothing  In  the  record  to  show  that 
Null  Wallen  had  any  valid  claim  to  this  less 
than  one  acre  of  land  in  controversy.  He 
does  not  appear  to  have  been  a  party  to  the 
bill  by  name  or  by  any  general  designation  of 
classes,  but  he  was  served  with  notice  by 
the  commissioner,  and  the  commissioner  re- 
ported that  "He  did  not  appear  and  would 
not  appear,"  that  the  commissioner  was 
therefore  unable  to  obtain  any  evidence  of 
Wallen's  claim,  and  accordingly  reported  that 
Wallen  had  no  valid  claim,  and  that  a  Judg- 
ment should  go  against  him  for  the  land 
claimed  by  him. 

Whether  this  action  bound  Wallen  or  not,  it 
is  evident  that  the  assignment  must  be  re- 
garded as  frivolous  and  de  minimis.  Wallen's 
claim  and  possession  began  after  the  land 
had  been  sold  to  and  had  been  taken  posses- 
sion of  by  the  defendant  The  latter  is  not 
asking  for  rescission,  and  even  if  it  were  con- 
ceded (instead  of  being  otherwise  reported  by 
a  very  accurate  and  careful  commissioner) 
that  Wallen  had  title  to  the  small  piece  of 
land  claimed  by  him,  the  only  possible  relief 
which  the  defendant  could  claim  would  be  an 
insignificant  abatement  of  the  purchase  mon- 
ey. 

[8]  8.  The  eighth  assignment  is  that  the 
court  erred  in  rendering  judgment  against 
the  petitioner  in  favor  of  the  complainant 
for  costs. 

This  assignment  does  not  Involve  the  gen- 
eral costs  of  this  suit,  but  only  a  very  small 
portion  thereof  accruing  at  an  early  stage  of 
the  case.  The  question  of  costs  was  one  rest- 
ing in  the  discretion  of  the  lower  court,  and 
we  see  no  evidence  here  of  an  abuse  of  that 
discretion.  When  this  court  aflarms  a  decree 
in  all  other  respects,  it  will  not  interfere  with 
the  decision  in  respect  to  the  costs  of  the 
cause  unless  there  is  palpable  error  in  that 
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Itarticalar.  Wimblidi  y.  Blanks,  76  Ya.  305. 
869;  Williams  y.  Bond,  120  Va.  678,  688,  91 
&B.627. 

The  decree  oomplained  of  la  affirmed. 

Affirmed* 


(89  W.  Va.  199) 

FISHER  V.  FISHER  ot  al.     (No.  4274.) 

(Supreme  Court  of  Appeals  of  West  Viralma. 

Oct  4,  1921.) 

(SyUalHu  hy  the  Oowri.) 

1.  Damages  <^94  Compensatory  damages 
most  be  oonslilered  in  fixing  amount  of  puni- 
tive damages. 

Punitive  or  exemplary  damages  should  not 
be  awarded  In  any  case  where  the  amount  of 
compensatory  damages  is  adequate  to  punish 
the  defendant;  and  in  a  case  where  such  com- 
pensatory damages  are  not  adequate  for  the 
purpose  of  punishment,  only  such  additional 
amount  should  be  awarded  as,  taken  together 
with  the  compensatory  damages,  will  bo  suf- 
ficient  therefor. 

2.  Damages  ^=3»2l5(l)~lnstruotlon  that  Jnry 
may  allow  punitive  damages  In  addition  to 
oompensatory  damages  held  error. 

An  instruction  should  not  be  given  which 
directs  the  jury  that,  if  they  are  of  opinion 
to  award  punitive  damages,  they  may  allow  the 
same  in  addition  to  the  damages  to  which 
they  find  the  plaintiff  to  be  entitled  an  com- 
pensation. 


3.  Libel  and  slander  es> 1 24(7)— Jnry  shonid 
be  Instmoted  to  oonslder  provocation  In  mit- 
igation of  damagoe. 

In  an  action  for  insulting  words,  it  is  prop- 
er for  the  jury,  in  mitigation  of  damagea,  to 
consider  the  provocation  under  which  the  words 
were  uttered  produced  by  conduct  on. the  part 
of  the  plaintiffr  and  an  instruction  offered  to 
this  effect  should  be  given. 

(Additional  SyUahut  by  Editorial  Staff,) 

4.  Libel  and  slander  ^=»I24(I)— Jury  were 
properly  told  that  statnto  was  applicable  to 
women  as  well  as  men. 

It  was  proper  for  the  court  to  tell  the 
jury  that  the  statute  under  which  an  action 
was  brought  for  insulting  words  was  applica- 
ble to  women,  as  well  as  men;  the  defendant 
being  a  woman. 


5.  Appeal  and  error  ^=3»I064(I)— Trial 
243— Instructions  In  slander  case  as  to  oon- 
struotlon  of  words  held  not  nooeesarlly  oon- 
flloting,  hut  harmless  error,  If  conflicting. 

In  action  for  insulting  words,  an  instruc- 
tion that  the  jury  should  give  them  their  or- 
dinary and  popular  meaning,  and  another  that 
they  must  so  construe  them  unless  used  in  a 
different  sense,  held  not  necessarily  in  conflict, 
but,  if  conflicting,  harmless,  where  applied  to 
the  facts  in  the  case,  both  meant  the  same. 


Error  to  Circuit  Coort,  Wood  County. 

Action  by  Cora  B.  Fisher  against  May  H. 
Fisher  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Beversed,  Ter- 
dict  set  aside,  and  cause  remanded  for  new 
trlaL 

F.  P.  Moats,  Beese  Blizzard,  and  O.  H. 
Hanna,  all  of  Parkersbnrg,  for  plaintifb  In 
error. 

Etobert  B.  McDougle,  C.  N.  Matheny,  and 
H.  D.  Matthews,  all  of  Parkersbnrg^  for  de- 
fendant in  error. 

BITZ,  P.  In  this  action  to  recover  dam- 
ages for  insulting  words,  the  jury  rendered 
a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $1,0(X),  upon  whlcdi  judgment  was 
rendered,  to  review  which  this  writ  of  error 
is  prosecuted. 

The  plaintiflT,  Cora  B.  Fisher,  and  the  de- 
fendant. May  H.  Fisher,  married  brothers. 
At  the  time  of  her  marriage  the  plaintiff  was 
a  widow,  having  three  dilldren  of  her  own, 
and  her  husband  was  a  widower,  having  four 
children.  Since  their  marriage  fire  children 
have  been  bom  to  them.  One  of  the  dilldren 
of  the  plaintiff  by  her  former  marriage  and 
one  of  the  children  of  her  husband  by  his 
former  marriage  were  in  the  military  serrice 
during  the  late  world  war,  and  both  of  these 
boys  were  killed  in  action,  one  In  the  latter 
part  of  October,  1918,  and  the  other  on  the 
8th  day  of  November,  1918.  One  of  the 
children  of  the  plaintiff  by  her  second  hus- 
band died  of  asthma  in  May,  1917,  and  an- 
other of  their  children  was  burned  to  death 
in  the  month  of  May,  1920,  at  the  home  of 
a  neighbor.  This  latter  child  was  of  very 
tender  srears,  and  his  dothes  seem  to  have  be- 
come Ignited  while  playing  with  matches 
with  the  diildren  of  a  neighbor  family  at 
their  home.  Tliese  facts  are  stated  as  It  is 
insisted  they  have  a  material  bearing  npon 
the  case,  and  made  the  words  used  of  a  pe- 
culiarly aggravating  nature. 

The  occurrence  giving  rise  to  this  litiga- 
tion happened  on  the  18th  day  of  June,  1920. 
According  to  the  contention  of  the  plaintiff, 
on  that  day  Mrs.  Homer  Wenmouth  came  to 
her  house  for  the  purpose  of  receiving  some 
strawberries  which  she  had  theretofore  pur- 
chased. The  plaintiff  says  that  she  wmt 
with  Mrs.  Wenmouth  to  the  back  of  the  house 
to  get  the  strawberries,  and  after  delivering 
them  Mrs.  Wenmouth  started  to  return  to  the 
street  by  the  way  she  had  come,  when  plain- 
tiff remarked  to  her  that  she  might  walk 
across  the  lawn,  a  nearer  way,  to  which  her 
visitor  replied  that  some  people  would  not 
like  others  to  walk  on  their  grass,  to  whidi 
the  plaintiff  relied  that  she  did  not  care, 
but  it  would  be  different  if  it  was  on  the  next 
lawn,  the  next  lawn  belonging  to  the  resi- 
dence  of    the   defendants.    The   defendant. 
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May  Fisher,  seems  to  have  taken  offense  at  [words,  unless  it  appeared  from  the  manner 


this  time,  and  addressed  to  the  plaintiff  some 
excited  remarks  which  the  plaintiff  did  not 
understand,  and  upon  inquiring  of  the  said 
May  Fisher  to  whom  she  was  spealdng,  and 
being  informed  that  she  was  talldng  to  plain- 
tiff, plaintiff  asked  her  to  come  closer,  so 
that  what  she  said  could  be  heard;  that  the 
parties  thereupon  approached  ea(^  other,  and 
when  they  came  dose  together  the  defendant, 
May  Fisher,  said  to  the  plaintiff  in  an  angry 
and  excited  tone: 

"You  let  your  children  die  like  dogs.  Yes, 
indeed,  madam,  every  one  of  them.  If  you 
would  stay  in  the  house,  and  not  stand  around 
out  on  the  lawn  and  point  me  out  in  overalls, 
your  children  wouldn't  die  like  dogs." 

This  language  was  resented  by  the  plain- 
tiff, and  after  some  criminations  and  re- 
criminations the  parties  separated.  The 
plaintiff's  contention  In  regard  to  the  lan- 
guage used  by  Mrs.  May  Fisher  is  borne  out 
by  Mrs.  Wenmouth,  who  was  present,  and 
by  Lula  Wagnor  and  James  Shepherd.  The 
defendant  admits  the  altercation,  but  denies 
that  she  used  the  language  attributed  to  her 
by  the  plaintiff.  She  says  that  all  she  said 
was  that  the  plaintiff  neglected  her  diildren, 
and  asserted  on  the  witness  stand  that  she 
sticks  to  that  statement,  and  she  contends 
that  this  statement  was  occasioned  by  the 
plaintiff  pointing  to  her  while  she  was  in  her 
back  yard  clad  in  overalls.  As  before  stat- 
ed, the  Jury's  verdict  was  in  favor  of  the 
plaintiff. 

l%e  def fondants  contend  that  the  oomrt 
erred  in  giving  to  the  Jury  certain  instruc- 
tions on  motion  of  the  plaintiff,  in  refusing 
to  give  instruction  No.  2  offered  by  the  de- 
fendants, and  that  the  damages  awarded  are 
excessive. 

(4]  The  defendants  insist  that  the  court 
erred  in  giving  to  the  Jury  plaintiff's  instruc- 
tions Nos.  2,  3,  4,  and  6.  Instruction  No.  2 
says  that  there  is  nothing  in  the  antidueUng 
law^  or  any  other  law,  that  would  prevent  the 
plaintiff  from  recovering  because  the  defend- 
ant who  used  the  alleged  insulting  words  is 
a  woman.  It  is  not  claimed  that  this  instruc- 
tion is  vicious  as  a  proposition  of  law,  but 
that  it  was  without  application  to  the  case. 
It  occurs  to  us  that  this  criticism  is  without 
merit.  The  defendant  who  used  the  alleged 
insulting  words  in  this  case  is  a  woman,  and 
it  was  entirely  proper  for  the  court  to  tell 
the  Jury  that  the  statute  under  which  the  suit 
was  brought  was  applicable  to  women  as  well 
as  to  men. 

[6]  l>efendants  claim  that  instructions  3 
and  4  are  Inccmslstent  and  contradictory.  In- 
struction No.  3  is  to  the  effect  that,  if  the 
Jury  believed  the  words  used,  from  their 
usnal  construction  and  common  acceptation, 
to  be  insulting,  and  to  tend  to  violence  and 
a  breach  of  the  peace,  they  were  actionable 


of  speaking  them,  and  the  circumstances 
which  occasioned  their  use,  that  they  were 
used  in  a  different  sense;  and  instruction  No. 
4  tells  the  Jury  that,  in  determining  whether 
or  not  the  language  complained  of  is  insult- 
ing, the  words  must  be  construed  in  the  plain 
and  popular  sense  in  which  the  rest  of  the 
world  would  naturally  understand  them. 
The  conflict  in  these  two  instructions,  ac- 
cording to  the  contention  of  the  defendants, 
is  that  in  the  latter  the  jury  is  told  that,  in 
construing  the  words,  they  must  give  them 
their  ordinary  and  popular  meaning,  while  in 
the  former  they  are  told  that  they  must  give 
them  this  meaning,  unless  it  appears  that 
they  were  used  in  a  different  sense.  This 
conflict  is  more  apparent  than  real,  however, 
when  we  apply  these  instructions  to  the  facte 
in  this  case.  Instruction  No.  3  was  taken 
from  the  case  of  Mlchaelson  v.  Turk,  79  W. 
Va.  31,  90  S.  E.  395,  in  which  the  defendant 
attempted  to  show  that,  while  the  words  in 
their  ordinary  sense  were  very  insulting,  they 
were  used  at  the  time  in  a  flgurative  sense, 
which  was  understood  by  all  of  the  parties 
present.  In  this  case  there  is  no  attempt  to 
show  that  the  language  used  was  intended 
to  convey  any  different  meaning  from  what 
the  words  would  Import,  so  that  the  qualifi- 
cation of  Instruction  No.  3,  in  regard  to  con- 
struing them  in  another  sense  In  case  the 
jury  found  that  they  were  used  in  a  different 
sense  from  what  they  would  ordinarily  be 
understood,  was  unnecessary,  and  should  not 
have  been  given  in  this  case.  However,  this 
qualification  of  the  instruction  was  entirely 
harmless,  inasmuch  as  there  was  no  evidence 
before  the  Jury  to  which  it  could  be  applied. 
These  instructions,  as  applied  to  the  facts 
in  this  case,  mean  exactly  the  same  thing, 
and  there  was,  of  course,  no  necessity  for 
giving  more  than  one  of  them. 

[1]  One  of  the  principal  contentions  of  the 
defendants  is  that  the  court  erred  in  giving 
instruction  No.  6,  whldh  is  as  follows: 

•*The  court  further  instructs  the  jury  that, 
in  determining  the  amount  of  damages  to  which 
the  plaintiff  may  be  entitled,  if  they  believe 
she  is  entitled  to  recover  under  all  the  in- 
structions, they  shall  take  Into  consideration 
all  the  facts  and  circnmstanceB  of  the  case 
as  disclosed  by  the  evidence,  the  nature  and 
character  of  the  charges,  the  language  in  which 
they  are  expressed,  and  its  tendency,  the  oc- 
casion on  which  they  were  published,  the  ex- 
tent of  their  circulation  and  probable  effect 
upon  those  to  whose  attention  they  came,  and 
their  natural  and  probable  effect  upon  the 
plaintiff's  personal  feelings,  and  her  standing 
in  the  community  in  which  she  lives^  and,  if 
under  the  other  InstructionB  herein  she  is 
entitled  to  recover,  they  should  award  her 
such  sum  by  way  of  damages  as  will  fairly  and 
adequately  compensate  her:  (a)  For  the  in- 
sult to  her,  including  any  pain  and  mortifica- 
tion and  mental  suffering  inflicted  upon  her; 
and  (b)   for  any  injury  to  her  repututiou  as 
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a  woman  and  citizen.  And  if  the  jary  believe, 
from  all  the  evidence  in  this  case,  that  the 
acts  complained  of  were  influenced  by  actual 
malice  and  a  willful  design  to  injure  or  op- 
press the  plaintiff,  she  may  recover  in  this 
action,  in  addition  to  such  damages  as  those 
mentioned  above,  punitive  or  exemplary  dam- 
ages; that  is  to  say,  that  the  jury  will  not  be 
limited  in  the  amount  of  its  verdict  for  the 
plaintiff  to  compensation  to  her  for  the  actual 
damages  sustained  as  above  indicated.  They 
may  give  her  such  further  damages  as  they 
may  think  right,  m  view  of  all  the  circum- 
stances of  the  case,  as  a  punishment  for  the 
defendant,  and  as  a  salutary  example  to  oth- 
ers to  deter  them  from  offending  in  a  like 
manner,  but  said  damages  are  not  to  exceed 
$25,000." 

It  is  insisted  that  this  instruction  violates 
the  rule  well  established  by  this  court  for 
awarding  punitive  damages  as  announced  in 
the  cases  of  Claiborne  v.  Ry.  CJo.,  46  W.  Va. 
363,  33  S.  E.  262,  Allen  v.  Loplnsky,  81  W.  Va. 
13.  04  S.  B.  369,  Hess  v.  Marinari,  81  W.  Va. 
500,  94  S.  E.  968,  Pendleton  v,  Ry.  Co.,  82 
W.  Va.  270,  95  S.  E.  941,  and  Goodman  v. 
Klein,  87  W.  Va.  300,  104  S.  E.  726,  in  this: 
That  it  directs  the  jury  that  they  may  allow 
such  punitive  damages  in  addition  to  the 
compensatory  damages.  The  doctrine  an- 
nounced in  the  above  cases,  that  punitive 
damages  can  only  be  awarded  to  a  plaintiff 
when  the  compensatory  damages  are  not  suf- 
ficient for  the  purpose  of  punishment,  and 
this  only  to  the  extent  that,  taken  together 
with  the  compensatory  damages,  the  purpose 
of  punishment  will  be  met,  is  not  questioned, 
but  it  is  insisted  by  the  plaintiff  that  this  in- 
struction is  not  susceptible  of  the  interpreta- 
tion placed  upon  It  by  the  defendants,  and 
the  case  of  Turk  v.  Ry.  Co.,  75  W.  Va.  623,  84 
S.  B.  569,  L.  R.  A.  1915B,  145,  is  relied  upon 
to  Justify  it  It  will  be  observed  from  an 
examination  of  the  instruction  given  in  this 
case  that  It  does  tell  the  jury  that  the  puni- 
tive damages  allowed,  if  they  are  of  opinion 
to  allow  any,  are  to  be  in  addition  to  the 
compensatory  damages;  and,  again,  in  the 
instruction  they  are  told  that  they  may 
give  such  punitive  damages  as  further 
damages,  clearly  to  our  mind  conveying 
the  impression  to  the  Jury  that.  In  case 
they  were  of  opinion  to  give  punitive  dam- 
ages, the  same  would  be  in  addition  to  the 
compensatory  damages  to  which  they  might 
find  the  plaintiff  entitled.  The  instruction 
given  and  approved  in  the  case  of  Turk  v. 
Ry.  Co.,  supra,  did  not  use  this  language.  The 
giving  of  punitive  damages,  as  we  have  re- 
peatedly held,  is  a  matter  purely  discretion- 
ary with  the  Jury.  Even  though  the  case 
may  be  one  loudly  calling  for  punishment,  the 
jury  may  deny  punitive  or  exemplary  dam- 
ages. As  we  have  said  in  other  cases,  all 
damage^  are  punitive  so  far  as  the  defendant 
is  concerned.  He  gets  nothing  of  substance 
in  exchange  for  the  recovery  against  him. 


and  when  the  Jury  are  awarding  damages  for 
the  purpose  of  punishment  it  must  be  borne 
in  mind  that  the  plaintiff  is  receiving  some- 
thing to  which  he  is  not  entitled.  This  is 
the  basis  of  the  rule  established  in  this  juris- 
diction that  no  more  damages  in  the  aggre- 
gate can  be  awarded  in  a  case  like  this  than 
will  be  suflSclent  to  accomplish  the  purpose 
of  punishment,  when  the  compensatory  dam- 
ages are  found  to  be  insufficient  for  that  pur- 
pose. 

[2]  An  Instruction  should  not  be  given 
which.  In  effect,  tells  the  jury  that  if  they 
find  damages  by  way  of  punishment  they  may 
add  the  same  to  the  amount  found  by  them 
as  compensatory  damages,  and  return  a  ver- 
dict for  the  aggregate  amount  This  would 
be  punishing  the  defendant  twice  for  the 
same  thing.  We  are  of  opinion  that  this  in- 
struction is  amenable  to  the  criticism  made 
against  it  by  the  defendants,  and  that  the 
court  erred  in  giving  the  same. 

[3]  Instruction  No.  2  offered  by  the  de- 
fendants, and  refused.  Is: 

"If  the  jury  believe  from  the  evidence  that 
the  words  complained  of  were  the  result  of 
passion,  and  were  used  while  the  parties  were 
engaged  in  a  heated  altercation*  or  quarrel, 
and  If  they  further  believe  that  in  this  quar- 
rel May  H.  Fisher  was  provoked  to  use  the 
words  complained  of  by  insulting  language  ad- 
dressed to  her  by  the  plaintiff  Cora  B.  Fish- 
er, then  these  facts  shall  be  taken  into  con- 
sideration by  you  in  arriving  at  your  verdict" 

It  will  be  observed  that  this  Instruction 
directed  the  Jury  to  take  into  consideration 
any  provocation  the  defendant  May  Fisher 
may  have  had  when  she  used  the  words  com- 
plained of  because  of  offensive  language  used 
to  her  by  the  plaintiff.  It  is  not  contended 
that  this  is  not  a  correct  proposition  of  law. 
There  is  no  doubt  but  that  In  determining 
the  amount  of  damages  to  which  a  plaintiff 
is  entitled  in  a  suit  like  this  the  Jury  may 
consider  the  provocation  under  which  the  de- 
fendant used  the  words  resulting  from  offen- 
sive language  used  by  the  plaintiff.  Alderson 
V.  Kahl(\  73  W.  Va.  690.  80  S.  E.  1109,  51  L. 
R.  A.  (N.  S.)  1198,  Ann.  Cas.  1916E,  561.  It 
Is  said,  however,  that  this  instruction  is 
covered  by  instruction  No.  1  given  on  b^alf 
of  the  defendants,  and  in  a  measure  this  is 
true;  but  instruction  No.  1  was  given  upon 
the  theory  of  justification  of  the  defendants, 
and  not  upon  the  theory  of  mitigation,  while 
Instruction  No.  2  is  based  upon  the  idea  that 
these  things  may  be  considered  to  mitigate 
the  damages.  In  this  view  both  instructions 
should  have  been  given.  The  Jury  did  not 
consider  the  facts  proven  by  the  defendant 
as  sufficient  for  Justification,  but  if  this  In- 
struction No.  2  had  been  given  they  might 
have  considerably  mitigated  the  damages 
because  of  the  plaintiff's  conduct 
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It  results  from  what  we  have  said  that  the 
judgment  will  be  reversed,  the  verdict  of  the 
Jury  set  aside,  and  the  cause  remanded  for  a 
new  triaL 
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DOWNS  V.  DOWNS  et  al.     (No.  4278.) 

(Supreme  Court  of  Appeals  of  West  VirgiBia. 

Oct  4,  1921.) 

(ByllabuB  hy  the  Oowi.) 

1.  Deeds  «=s»54— Not  effectuaJ  to  vest  title  an« 
tli  delivered. 

An  instrument  purporting  to  be  a  deed  for 
land,  though  duly  signed  and  acknowledged  by 
the  grantor  and  by  him  caused  to  be  recorded, 
is  not  effectual  to  vest  title  in  the  grantee  un- 
less and  until  it  is  delivered  to  him  by  the 
grantor. 

2.  Deeds  ^=956(1)— Actual  or  oonatmctive  de- 
livery will  vest  title. 

The  delivery  may  be  actual  or  constructive, 
and,  if  either,  the  title  in  the  land  conveyed 
will  vest  in  the  grantee. 

3.  Deeds  ^=9194(1)— Facts  oonoernlng  exeeu- 
tion  and  record,  particularly  grantor's  admis- 
sions, may  warrant  presumption  of  intended 
delivery. 

The  facts  directly  or  collaterally  connected 
with  the  signing, '  acknowledgment,  and  recor- 
dation of  an  instrument  purporting  to  be  a 
deed  for  land  may  in  some  circumstances  war- 
rant the  presumption  of  an  intent  on  the  part 
of  the  grantor  to  deliver  the  deed,  especially 
so  when  they  are  reinforced  by  the  admission 
of  the  grantor  of  the  grantee's  rights  under 
the  conveyance. 

4.  Deeds  ^s>l94(l)— Faots  sulRdent  to  war- 
rant  presumption  of  delivery  stated. 

Among  such  circumstances  are  the  execu- 
tion of  a  deed  by  the  grantor  to  his  son,  in- 
cluding its  acknowledgment  and  delivery  for 
record,  its  retention  by  the  recording  officer 
for  a  long  period  of  years,  the  grantee  having 
died  in  the  meantime,  the  grantor's  avowed 
purpose  being  to  induce  the  son  to  abandon 
employment  elsewhere  and  return  to  the  land, 
improve  and  cultivate  it  for  the  common  bene- 
fit of  both  parties  thereto,  and  the  response  of 
the  son  to  the  inducement,  his  return  to  and 
improvement  and  cultivation  of  the  land,  the 
erection  by  both  of  a  residence  on  the  land 
and  its  occupancy  by  the  grantee  for  many 
years,  in  this  instance  15,  though  not  consecu- 
tive, with  Uie  apparent  knowledge  and  ac- 
quiescence of  the  father,  recordation  of  the 
deed,  and  his  expressed  recognition  of  the 
grantee's  rights  under  the  conveyance. 

5.  Deeds  <&=»208(6)— Faots  held  to  Indioate 
grantor's  intention  to  deliver  and  grantee's 
intention  to  aocept  oonveyanoe^ 

The  acts  of  a  grantor,  a  father,  in  the  exe- 
cution and  recordation  of  a  deed,  purporting 
to  vest  in  the  grantee,  his  son,  without  his 
knowledge,  title  to  an  undivided  moiety  of  land 
for  the  avowed  purpose  of  inducing  Uie  gran- 


tee, then  employed  elsewhere,  to  return  to  the 
land,  improve  and  cultivate  it,  and  the  acts 
of  the  grantee  in  reliance  upon  such  induce- 
ment, considered  together,  disclose  an  inten- 
tion on  the  part  of  the  grantor  to  deliver,  and 
upon  the  part  of  the  grantee  to  accept  the 
conveyance. 

6.  Deeds  «=:»I94( I)— Presumption  of  construc- 
tive delivery  Is  not  oonolusive. 

The  presumption  of  constructive  delivery 
of  such  an  instrument  is  not  conclusive,  but 
may  be  rebutted  by  evidence  showiDg  either 
nondelivery  by  the  grantor  or  nonacceptance 
by  the  grantee. 

7.  Deeds  ^=3»I94( I)— Grantor  must  rebut  pre- 
sumption of  delivery. 

To  rebut  such  presumption,  and  it  may  be 
rebutted,  the  burden  rests  upon  the  grantor; 
but  to  have  that  effect  the  proof  must  be  cer- 
tain, competent,  and  demonstrative. 

8.  Witnesses  ^=»  1 59  (8)— Grantor  may  not  tes* 
tify  to  deceased  grantee^s  repudiation  of 
oonveyanoe. 

The  grantor  is  not  competent,  according  to 
section  23,  c.  130,  Ck>de  (sec.  4879),  to  prove 
repudiation  of  the  conveyance  by  the  grantee; 
he  being  dead  when  the  testimony  is  given. 

Appeal  from  Circuit  Court,  Doddridge 
County. 

Action  by  Austin  Downs  against  BIffa  L. 
Downs  and  others.  From  a  decree  canceling 
deed  as  a  cloud  on  plaintiff's  title,  the  de- 
fendants appeaL  Reversed,  and  bill  dis- 
missed. 

J.  O.  Wilcox  and  John  J.  Ingle,  both  of 
West  Union,  for  appellants. 
J.  v.  Blair,  of  West  Union,  for  appellee. 

LYNCH,  J.  The  decree  reviewed  upon  this 
appeal  canceled  a  deed  as  a  cloud  upon 
plaintifiTs  title  to  an  undivided  moiety  of  a 
tract  of  100  acres  of  land  owned  by  plaintiff 
in  Doddridge  county,  on  which  he  has  resided 
since  he  acquired  it  by  purchase  in  1877. 
The  grantee,  John  S.  Downs,  is  his  son,  and 
the  defendants  are  the  son's  widow  and  heirs 
at  law,  he  having  died  intestate  before  the 
institution  of  this  suit 

The  deed  bears  the  date  of  September  27. 
1893,  as  do  also  the  certificate  of  acknowl- 
edjonent  and  the  memorandum  of  the  clerk 
admitting  it  to  record  in  the  proper  office  of 
Doddridge  county.  If  it  lacked  anything  es- 
sential to  complete  the  conveyance,  it  was 
the  failure  to  deliver  it  then  or  afterward, 
directly  or  constructively,  to  the  grantee. 
Whether  it  was  or  was  not  delivered  in 
either  manner  is,  as  we  apprehend,  the  chief 
question  to  be  solved  upon  this  investigation ; 
and  its  proper  solution  depends  upon  the 
following  facts  and  circumstances:    i 

As  appears  from  the  face  of  the  deed,  the 
consideration  for  the  conveyance  was  $400, 
one-half  of  it  cash,  the  receipt  of  which  is 
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therein  acknowledged,  and  two  notes  in* 
equal  amounts,  payable  in  6  and  12  months, 
with  interest,  were  given  for  the  residue  and 
payment  secured  by  a  lien  retained  in  the 
deed.  The  grantee  was  not  present  at  any 
time  during  the  execution  of  the  deed  and  its 
delivery  to  the  derk  for  recordation  on  the 
same  day.  As  at  that  time  he  was,  and 
theretofore  had  been,  in  Marion  county,  he 
could  not  then  have  paid  the  $200  receipted 
for  or  executed  the  notes  described  in  the 
deed.  It  seems  clear,  at  least  the  plausible 
inference  is,  that  he  had  no  knowledge  or  in- 
formation of  his  father's  intention  to  convey 
him  an  interest  in  the  land  until  some  time 
after  the  execution  and  recordation  of  the 
deed;  the  interval  being  of  brief  duration. 
So  that,  if  the  son  did  pay  any  part  of  the 
consideration  in  cash  and  execute  notes  for 
the  residue,  he  did  neither  on  the  date  of  the 
deed,  but  may  have  done  so  either  before  or 
afterwards.  The  plaintiff  and  J.  V.  Blair, 
who  as  an  attorney  at  law  prepared  it  and  the 
notes,  and  as  a  notary  public  certified  the 
aclmowledgment,  were  the  only  persons  pres- 
ent at  the  time  of  the  execution  of  the  instru- 
ment, and  they  and  the  clerk  when  it  was 
delivered  to  the  latter  for  recordation. 

The  deed  remained  in  the  office  of  the  clerk 
of  the  county  court  of  Doddridge  county 
from  the  time  it  was  delivered  to  him  until 
its  redelivery,  May  8,  1919,  to  the  plaintiff 
accompanied  by  Blair  as  his  counsel,  and  the 
uotes  in  the  possession  of  the  plaintiff  from 
the  date  of  their  preparation  until  they  were 
exhibited  with  the  bill  without  alteration  or 
change  in  form  or  appearance  and  with  no 
signature  thereto  affixed.  Plaintiff  and  Blair 
identified  them  as  the  notes  he  had  prepared 
for  the  grantee's  signature. 

The  bill  charges  and  plaintiff  testifies  that 
Ills  son,  the  grantee,  when  informed  of  the 
action  taken,  repudiated  it,  refused  to  pay 
the  consideration  for  the  conveyance,  or  any 
part  of  it,  and  to  obligate  himself  to  comply 
with  any  of  the  terms  thereby  imposed,  and 
ever  thereafter  continued  so  to  refuse. 
TbesQ  allegations  as  to  the  repudiation  of  the 
transaction,  and  refusal  to  comply  with  the 
terms  proffered,  the  adult  defendants  in  their 
aoswers  deny,  and  during  the  taking  of  the 
depositions  questioned  by  objections  the  com- 
I)etency  of  the  plaintiff  to  relate  the  details 
of  any  conversation  had  between  him  and  the 
{^antee,  who  had  died  prior  to  the  date  of 
the  father's  examination  as  a  witness  in  his 
own  behalf.  According  to  the  recitals  of  the 
decree  the  cause  came  on  to  be  heard  upon 
these  objections  as  also  upon  the  matters 
therein  specified;  yet  the  decree  is  silent  as 
to  any  ruling  thereon.  In  such  a  case  the 
legal  inference  is  that  the  court  deemed  the 
objections  unfounded  and  so  treated  them. 
But  the  evidence  objected  to  clearly  comes 
within  the  express  inhibition  of  section  23  of 
chapter  130  Code  (sea  4879),  and  not  within 


Its  exception;  and,  as  defendants  stiU  rdy 
on  the  challenge  for  Incompet^icy  in  this 
and  other  like  instances,  such  testimony  is 
disregarded  upon  this  inquiry. 

The  purpose  of  the  conveyance,  as  plain- 
tiff himself  has  informed  us,  was  to  induce 
his  son  to  abandon*  employment  elsewhere 
and  to  reside  upon  the  farm  and  assist  in  its 
management,  control,  and  cultivation  for  the 
Joint  benefit  of  himself  and  the  father's 
family.  This  design  he  conceived  aiH;)arently 
without  previous  consultation  with  the  son, 
and,  as  the  context  shows,  in  the  absence  of 
the  latter.  So  far  as  disclosed,  the  son  was 
not  aware  of  the  father's  intuition  or  pur- 
pose until  after  the  execution  of  the  deed. 

There  is  some  diversity  of  opinion  as  to 
the  age  of  John  S.  Downs  when  the  deed  was 
made.  He  married  the  defendant  £}ffa  L. 
Downs  August  17, 1894,  less  than  a  year  aft- 
er the  date  of  the  deed,  and  in  the  license 
his  age  is  given  as  23.  But  so  far  as  it 
affects  the  merits  of  the  controversy  it 
matters  not  how  old  he  was  when  the  deed 
was  executed.  Soon  after  the  marriage, 
however,  he  and  his  wife  moved  into  the  res- 
idence of  his  father,  and  he  and  they  con- 
tinued to  occupy  it  jointly,  just  how  long 
does  not  appear,  but  probably  until  the 
grantee  with  the  aid  and  assistance  of  the 
father  erected  on  the  land  a  residence  for  the 
son,  into  which  he  moved  and  which  he  oc- 
cupied for  a  period  of  about  5  consecutive 
years  when  he  moved  to  Wetzel  county,  and 
later  again  to  the  residence  so  erected  by 
him  and  his  father,  where  he  remained  for 
several  years,  the  combined  periods  of  his 
occupancy  being  al>out  15  year&  The  record 
does  not  furnish  accurate  data  as  to  the 
changes  of  residence  to  and  from  the  land 
and  none  as  to  the  cause  therefor,  or  whether 
the  father  acquiesced  in  the  son's  absence 
during  each  interim.  There  is  some  testi- 
mony tending  to  show  friction  between  tbem 
at  the  time  the  son  finally  left  the  premises, 
a  few  years  before  his  death. 

If  the  reason  for  the  conveyance  was  to 
Induce  the  son  to  occupy  the  land,  and  he  did 
occupy,  cultivate,  improve,  and  keep  it  in  a 
state  of  repair,  as  the  testimony  of  compe- 
tent disinterested  witnesses  shows  the  fact 
to  be,  he  did  what  plaintiff  contemplated 
when  he  executed  the  deed.  The  occupancy 
was  not  that  of  a  tenant  paying  rent,  it  was 
not  merely  permissive  or  by  sufferance,  as 
we  may  presume  in  the  absence  of  evidence 
to  the  contrary. 

[1,  2]  The  execution  of  the  deed  by  the 
father  and  the  entry  of  the  son  into  posses- 
sion of  the  land  virtually  were  cont^npora- 
neous  acts.  Both  participated  in  the  fkuits 
of  the  common  enterprise,  the  cultivation  of 
the  land.  They  jointly  erected  the  residence 
occupied  by  the  son.  To  the  possession  and 
utilization  of  the  land  by  the  son  the  father 
did  not  object,  but  concurred,  for  15  years  or 
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more.  HIb  aoqaiescence  Is  significant  and 
tends  to  show  his  intention  to  convey,  and 
the  son's  Intention  to  accept  the  conyeyance. 
Acceptance  Is  as  essential  to  the  validity  of 
a  deed  as  delivery,  Campbell  v.  Fox,  68  W. 
Va.  484,  69  S.  B.  1007.  Delivery  of  a  deed 
Implies  Its  acceptance  by  the  grantee  except 
in  the  case  of  fraud,  artifice,  or  Imposition. 
18  G.  J.  212,  213,  cases  dted  In  note  64.  If 
the  deed  is  in  due  form,  and  the  grantor  has 
signed  and  acknowledged  it  for  record,  its 
manual  delivery  Is  not  essential  to  an  ac- 
ceptance by  the  grantee,  as  a  oonstmctive 
delivery  Is  sufficient. 

[3,  4]  Whatever  sufilces  to  raise  a  fair  and 
reasonable  presumption  of  an  acceptance  Im- 
plies delivery.  18  C.  J.  416.  In  other  words, 
they  are  so  related  that  ea<di  necessarily  im- 
plies the  other,  when  the  circumstances  are 
such  as  to  warrant  the  Implication  and  there 
is  absent  any  act  or  conduct  of  the  parties 
involving  In  doubt  and  uncertainty  their  In- 
tention as  to  either  of  these  essential  require- 
ments. What  they  have  said  and  done  is  -to 
be  weighed  and  considered  in  order  to  ascer- 
tain their  intention  and  purpose  regarding 
the  title  which  the  deed  purports  to  vest  in 
the  grantee.  The  grantor  deliberately  and 
voluntarily  caused  the  deed  to  be  prepared, 
bis  acknowledgment  certified,  and  the  In- 
strument recorded  nearly  26  years  before 
plaintifF  sued  for  its  cancellation.  Profes- 
sedly his  purpose  was  to  induce  exactly  what 
ensued,  his  son's  return  to  the  place  of  his 
birth  and  adolescence,  the  cultivation,  repair* 
and  improvement  of  the  homestead.  This 
purpose  he  accomplished,  and  the  son  by  en- 
tering upon  and  remaining  on  the  land  dur- 
ing many  years,  though  not  continuously, 
with  the  knowledge  and  acquiescence  of  the 
father,  Indicated  an  intention  on  his  part  to 
accept  the  benefit  of  the  conveyance.  SuaSb. 
an  entry  by  the  grantee  "into  possession  of 
the  land  Is  a  circumstance  tending  to  show  a 
delivery  of  the  deed,  and  in  connection  with 
other  circumstances  may  be  strong  evidence 
of  delivery."  2  Jones,  Law  of  Real  Property, 
If  1220,  1227.  Recordation  of  the  deed  by 
the  procurement  of  the  father  and  Its  pro- 
longed lodgment  in  the  office  of  the  recording 
officer  without  being  refilled  by  the  grrantor 
until  after  the  death  of  the  grantee,  includ- 
ing possession,  improvement,  and  the  Joint 
enjoyment  of  the  beneficial  results  are  sudi 
additional  circumstances  as  bring  the  case 
within  the  rule  stated  by  the  author.  Ham- 
mell  V.  Hammell,  19  Ohio,  17 ;  Kearny  v.  Jef- 
fries, 48  Miss.  343,  359. 

Although  necessary  to  the  effectiveness  of 
a  deed,  acceptance  need  not  be  express.  It 
may  be  implied.  If  the  facts  connected  with 
the  transaction  and  the  acts  done  apparently 
in  accord  with  tbe  intention  of  the  parties 
to  the  conveyance  are  sufficient  to  warrant 
the  Implication.  Guggenheimer  v.  Lockridge, 
89  W.  Va.  407,  461, 19  S.  B.  874.    In  WlUiams 
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V.  Williams,  148111.  426,  86  K  B.  104,  decided 
a  few  months  earlier  than  the  case  last  cited, 
and  on  the  facts  somewhat  like  these  now  be- 
fore us,  the  Illinois  court  said: 

'If  a  grantor,  with  or  without  any  previous 
arrangement  with  the  grantee,  executes  a  deed, 
and  has  it  recorded,  and  notifies  the  grantee, 
who,  by  words  or  acts,  accepts  the  conveyance, 
the  delivery  is  sufficient,  as  the  actual  pos- 
session of  the  instrument  is  not  indispens- 
able.** 

The  court  also  considered  as  significant 
the  entry  of  the  grantee  upon  the  land,  clear- 
ing It,  repairing  fences,  setting  out  fruit 
trees,  and  the  exercise  by  him  of  other  like 
acts  Indicative  of  ownership.  The  facts  in 
the  Williams  Case  and  in  Kingsbury  v.  Burn- 
side,  58  111.  810,  11  Am.  Rep.  67,  decided  by 
the  same  court,  were  similar,  the  opinion  in 
the  former  dtlng  and  being  predicated  upon 
the  latter. 

[f  ]  Besides,  the  acknowledgment  of  a  deed 
Is  in  itself  some  manifestation  of  an  inten- 
tion to  deliver  it  (B^jrguson  v.  Bond,  89  W. 
Va.  661,  566,  20  S.  EL  591);  and  its  recorda- 
tion tends  strongly  to  indicate  a  purpose  on 
the  part  of  the  grantor  to  deliver  it,  and 
when  the  grantee  enters  on  the  land  conveyed 
the'  presumption  is  still  stronger  (Com.  v. 
Selden,  5  Munf.  [Va.]  160).  Moreover,  John 
S.  Downs  could  as  a  matter  of  right  have  ob- 
tained possession  of  the  deed  while  it  re- 
mained in  the  clerk's  office  had  he  deemed 
Its  possession  necessary  to  perfect  his  title 
or  protect  his  ownership ;  for,  "after  being  so 
recorded,  such  writing  may  be  delivered  to 
the  party  entitled  to  claim  under  the  same." 
Section  7,  c.  73,  Code  (sea  8810). 

Recordation  is  the  equivalent  of  a  notice 
of  an  intention  on  the  part  of  the  grantor  to 
part  with  his  title  and  vest  It  in  another  and 
thereby  publicly  warn  prospective  purchasers 
and  his  creditors.  If  any  he  has,  that  he  has 
divested  himself  of  the  title  and  thereby  of 
his  land. 

[8,  7]  The  presumption  of  a  constructive 
delivery  of  a  deed  is  not  condusire,  but  may 
be  rebutted  by  evidence  showing  either  non- 
delivery by  the  grantor  or  nonacceptance  by 
the  grantee.  To  escape  the  operative  effect 
of  the  conveyance  manually  or  constructively 
delivered  or  actually  or  constructively  ac- 
cepted, the  burden  rests  upon  the  grantor  or 
those  who  claim  under  him  or  whose  rights 
are  jeopardized  by  the  conveyance  to  prove 
the  fact  to  be  as  he  or  they  allege.  In  order 
to  entitle  such  pers(»  to  the  relief  he  seelcs, 
the  proof  must  be  certain  or  reasonably  con- 
clusive. Chambers  v.  Chambers,  227  Mo.  262, 
127  S.  W.  86,  137  Am.  St  Rep.  567.  But  the 
most  potent  and  corroborative  fact  upon  the 
question  of  delivery  and  acceptance  is  the 
admission  of  the  plaintifF  himself,  as  estab- 
lished by  the  tmcontradicted  testimony  of 
Thaddeus  L.  Curry,  to  the  effect  that  plain- 
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tiff  had  conveyed  an  interest  in  the  land  to 
his  son  John. 

[8]  In  his  bill  and  in  the  proof  Introduced 
by  him  plaintiff  undertook  to  show  noncom- 
pliance by  the  son  with  the  terms  of  the  deed 
when  the  depositions  were  taken,  and  as  the 
testimony  related  to  conversations  between 
them  the  inhibition  of  section  23,  c.  130,  Code 
(sec.  4879),  applies.  What  Mrs.  Austin 
Downs  said,  though  frank,  proves  nothing 
helpful  to  the  plaintiff,  and  consisted  only 
in  an  assurance  on  the  part  of  the  son  that 
the  land  would  not  be  sold  while  she  lived. 
To  that  extent  she  recognized  ttie  son's  right 
to  sell  the  land,  a  right  as  to  the  exercise  of 
which  she  seems  to  have  been  solicitous.  So 
that,  if  she  was  competent  to  testify  because 
she  did  not  join  plaintiff  in  the  execution  of 
the  deed,  her  testimony  does  not  affect  the 
rights  of  the  defendants.  The  latter  invoked 
the  aid  of  the  statute  cited  by  objections,  and 
by  submitting  the  question  of  competency  to 
the  determination  of  the  court  as  appears 
from  the  decree.  But  the  court  either  ad- 
visedly or  inadvertently  disregarded  the 
challenge.  However,  defendants  still  persist 
in  having  that  question  determined  upoh 
this  appeal.  It  is  too  plain  to  need  the  cita- 
tion of  authority,  as  the  statute  furnishes  its 
own  Interpretation. 

The  only  other  proof  that  tends  to  disclose 
an  intention  on  the  part  of  the  grantee  to 
repudiate  the  deed  and  a  purpose  to  reinvest 
the  title  in  plaintiff  was  to  the  effect  that  he 
refused  to  accept  half  of  the  rental  accruing 
on  an  oil  and  gas  lease  executed  by  the  fa- 
ther alone  on  the  land;  the  amount  so  due 
having  been  deposited  in  a  Salem  bank.  The 
substance  of  this  testimony  was  that  the 
father  urged  upon  the  son  the  necessity  of 
going  to  the  bank  to  obtain  the  money,  as  it 
was  deposited  to  their  joint  credit  and  nei- 
ther could  withdraw  it  without  the  consent  of 
the  other.  The  son  went  as  requested,  but 
refused  to  accept  any  part  of  the  money  as  a 
matter  of  right,  but  finally  consented  to  do 
so  as  a  gift  upon  the  insistence  of  the  father. 
This  testimony  corroborated  by  competent 
witnesses  is  like  a  two-edged  sword  In  that 
it  cuts  both  ways,  as  will  readily  appear. 
The  fact  most  relied  on,  however,  is  that  the 
son  told  the  father  "to  bring  the  papers  up 
and  he  would  sign  them;  and  what  was 
down  there  was  his  and  he  wouldn't  bother 
him  any  more."  None  of  the  witnesses  so 
testifying,  it  seems,  knew  to  what  papers 
they  referred  or  what  they  had  in  mind  by 
the  allusion  "down  there"  unless  they  meant 
the  land.  These  statements  do  not  deserve 
much  If  any  consideration  viewed  In  the  light 
of  the  condition  obtaining  when  the  conver- 
sation occurred,  as  it  did  on  the  way  home. 

It  is  only  necessary  to  refer  to  two  other 
grounds  urged  upon  our  attention.  One  is 
the  assessment  of  the  land  for  taxation  and 
the  pajonent  of  taxes  so  assessed ;  the  other 
the  refusal  of  John  S.  Downs  to  sign  a  paper 


.having  for  its  purpose  a  ratification  of  the 
loll  and  gas  lease  just  mentioned.  Plaintiff 
always  paid  the  taxes  charged  against  the 
land,  although  part  of  the  time  after  the  deed 
was  made  the  assessment  was  in  the  joint 
names  of  both  parties  to  the  deed.  How  this 
fact  affects  the  right  of  either  Is  not  ap- 
parent. It  is  a  mere  circumstance,  which, 
without  explanation  or  connection  with  the 
issue  raised  by  the  pleadings  and  proof, 
amounts  to  nothing,  the  only  charge  being 
that  plaintiff  paid  the  taxes  and  fraudulently 
caused  the  assessment  to  be  changed  from 
their  joint  names  to  his  own,  and  this  allega- 
tion no  proof  supports.  John  S.  Downs  did 
perhaps  refuse  to  ratify  the  lease,  and  it 
soon  afterwards  lapsed,  for  what  reason  does 
not  appear.  He  may  have  thought  its  exe- 
cuticHi  unwise  or  an  unnecessary  and  unprof- 
itable incumbrance  upon  the  land. 

Whether  he  paid  or  did  not  pay  for  the 
moiety  conveyed  to  him  no  competent  testi- 
mony tends  in  any  degree  to  show,  except 
that,  if  he  complied  with  the  deed,  he  did  so 
either  before  or  after  Its  recordation.  That 
be  did  so  before  is  not  probable,  though  he 
may  have  done  so  afterwards,  or  he  and  his 
father  may  have  made  some  other  or  differ- 
ent arrangement  as  to  payment.  Defendants 
allege,  but  offer  no  evidence  to  show,  an  In- 
debtedness due  from  the  father  to  him  in  ex- 
cess of  the  consideration  stipulated  in  the 
deed.  Plaintiff  was  not  competent  as  a  wit- 
ness to  prove  nonpayment,  as  that  would  be 
in  derogation  of  the  statute  cited,  so  that  the 
only  proof  of  the  nonpayment  of  the  consid- 
eration is  the  failure  to  make  the  cash  pay- 
ment and  execute  the  notes  at  the  time  the 
deed  was  made  and  recorded.  What  may 
have  occurred  afterwards  the  record  does 
not  disclose.  That  plaintiff  remained  silent 
so  many  years  and  took  no  steps  toward  the 
cancellation  of  the  deed  until  after  the 
grantee  had  died  and  no  longer  able  to  pro- 
tect himself  and  family  certainly  is  a  cir- 
cumstance r^lete  with  significance.  It  Is 
without  explanation  except  by  the  mere  as- 
sertion that  defendants  had  set  up  a  claim 
to  a  half  Interest  in  the  land  after  the  gran- 
tee's death.  The  grantee  had  persisted  in 
his  right  to  such  an  interest  while  he  lived, 
and  that  right  the  father  never  controverted, 
so  far  as  we  are  advised. 

Besides,  if  plaintiff  has  not  received  the 
consideration  specified  in  the  deed,  and  not 
lost  his  right  to  enforce  payment  thereof,  he 
may  still  be  entitled  to  it  But  that  relief 
he  has  not  asked,  and  his  right  thereto  we 
do  not  adjudge.  Nor  is  weight  to  be  given 
to  the  failure  to  proceed  against  the  interest 
of  the  decedent  in  the  100  acres  to  satisfy 
his  debts  and  liabilities  in  the  suit  brought 
for  that  purpose,  because  that  fact  in  Itself 
Is  not  sufficiently  important  to  warrant  can- 
cellation of  the  deed. 

Our  conclusion,  therefore,  is  to  reverse  the 
decree  and  dismiss  the  bill. 


W.Ya.) 
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BOBBS  V.  MORQANTOWN   PRESS   CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  U.  1921.) 

fSyUahus  ly  the  Court,) 

Master  and  servant  ^=>258(8)— Allegatioi  of 
unlawful  employment  heM  suflioient 
A  count  in  a  declaration  for  personal  in- 
juries, based  on  negligence  in  employing  a  girl 
between  the  ages  of  14  and  16  years  to  work  in 
a  gainful  occupation  without  first  having  ob- 
tained a  work  permit,  as  required  by  sec- 
tions 3  and  4  of  chapter  17,  Acts  1919,  is  not 
bad  on  demurrer,  for  failure  to  allege  in  terms 
that  such  unlawful  employment  was  the  natural 
and  proximate  cause  of  plaintifE's  injuries. 

Case  certified  from  Circuit  Court,  Monon- 
galia County. 

Suit  by  Mildred  Bobbs,  by,  etc.,  against 
the  Morgantown  Press  Company,  for  personal 
injuries.  Demurrer  to  third  count  of  de- 
claration sustained  and  at  plaintiff's  request 
and  on  its  own  motion  the  circuit  court  cer- 
tified the  case  for  review.  Demurrer  over- 
ruled, and  case  remanded. 

Moreland  &  Ouy,  of  Morgantown,  for  plaln- 
tiir. 

Glasscock  &  Glasscock,  of  Morgantown,  for 
defendant 


LIVBIiY,  J.  Having  sustained  a  demur- 
rer to  the  third  count  in  the  declaration,  the 
circuit  court,  at  the  request  of  plaintiff  and 
on  its  own  motion,  has  certified  its  ruling  to 
tliis  court  for  review. 

The  count  alleges  that  the  def^dant  own- 
ed and  operated  a  printing  shop  containing 
such  machinery  and  equipment  as  is  usually 
found  in  such  establishments,  including  a 
platen  printing  press  operated  by  electricity, 
and  the  operation  of  which  required  great 
skill  and  experience  in  the  operator  in  order 
to  avoid  being  injured;  that  the  plaintiff 
was  a  child  between  the  ages  of  14  and  16 
years ;  and  that  defendant  unlawfully,  care- 
lessly, and  negligently  employed  her  to  work 
in  such  establishment,  the  same  being  a 
gainful  business  or  occupation,  without  hav- 
ing first  procured  a  work  petmit  from  the 
superintendent  of  schools  of  the  city  or 
county,  or  from  some  person  authorized  by 
him  in  writing,  and  with  having  failed  to 
keep  such  permit  on  file  and  accessible  to 
ofiScers  charged  with  the  enforcement  of 
sections  3  and  4  of  chapter  17,  Acts  1919 
(the  Child  Labor  Law),  by  reason  of  whidi 
unlawful  acts,  negligence,  and  carelessness 
of  defendant  the  right  hand  of  plaintiff 
was  caught  in  the  machinery,  a  printing  press 
at  which  she  was  working  by  order  of  de- 
fendant, and  mutilated  and  mangled,  caus- 
ing the  loss  of  three  fingers  thereof,  to  her 
damage  of  $10,000.     The  count  also  avers. 


(108  8.B.) 

for  reasons  therein  stated,  that  defendant  is 
not  entitled  to  protection  under  the  Work- 
men's Compensation  Act 

The  grounds  of  the  demurrer  are:  (1) 
That  it  fails  to  aver  a  cause  of  action;  (2) 
it  fails  to  allege  any  specific  act  of  negli- 
gence; (3)  it  fails  to  show  that  the  unlawful 
employment  was  the  proximate  cause  of  the 
injury.  The  controlling  question  here  pre- 
sented is  whether  the  employment  of  a  child 
between  the  ages  of  14  and  10  years  in  a 
gainful  occupation,  without  first  having  ob- 
tained the  work  permit  from  the  authorities 
designated  by  statute,  is  prima  facie  neg- 
ligence of  the  employer  sufficient  to  sustain 
an  action  for  damages  resulting  from  an  in- 
jury to  the  child  arising  out  of  and  in  the 
course  of  the  employment 

In  the  cases  which  have  been  considered 
by  this  court,  where  the  employment  in  a  coal 
mine  was  of  a  minor  imder  the  age  fixed 
by  the  statute,  making  it  unlawful  to  em- 
ploy such  minor  (12  years  of  age,  afterwards 
raised  to  14  years  of  age),  we  have  decided 
that  the  unlawfulness  of  the  employment 
and  subsequent  injury  of  the  employee  re- 
sulting from  and  in  the  course  of  the  em- 
ployment make  out  a  prima  facie  case  of 
negligence  on  the  part  of  the  employer.  Nor- 
man V.  Coal  Co.,  68  W.  Ya.  405,  69  S.  E.  867, 
81  L.  B.  A.  (N.  S.)  504;  Daniel  v.  Big  Sandy 
Coal  &  Coke  Co.,  68  W.  Va.  491,  69  S.  E.  993 ; 
Blankenship  v.  Coal  Co.,  69  W.  Va.  74,  70 
S.  E.  863;  Dickinson  v.  Stuart  Colliery  Co., 
71  W.  Va.  325,  76  S.  E.  654,  43  L.  R.  A.  (N. 
S.)  335;  Griffith  v.  American  Coal  Co.,  76  W. 
Va.  686,  84  S.  E.  621,  L.  R.  A.  1915F,  808; 
and  Mangus  v.  Coal  Co.,  87  W.  Va.  718,  105 
S.  E.  909.  These  cases  hold,  following  the 
Norman  Case,  that  the  violation  of  the  stat- 
ute is  rightly  considered  the  proximate  cftuse 
of  an  injury  which  is  the  natural,  probable, 
and  anticipated  consequence  of  the  employ- 
ment; that  the  infant  does  not  assume  the 
risks  incident  thereto,  including  the  risk  of 
injury  by  a  fellow  swvant,  and  that  the  de- 
fense of  contributory  negligi^ce  could  only 
be  asserted  where  the  injury  is  such  as  could 
not  reasonably  be  anticipated  as  a  probable 
consequence  of  the  nonobservance  of  the 
statute;  and  to  avail  the  employer  as  a  de- 
fense it  must  be  shown,  not  only  that  mi<A\ 
contributory  negligence  was  not  such  as  the 
statute  was  intended  to  provide  against 
but  that  the  infant  was  possessed  of  such 
wisdom,  experience,  and  sagacity  as  to  take 
him  out  of  the  class  of  boys  under  the  pro- 
hibited age  which  the  statute  was  int^ded 
to  protect  This  leading  case,  Norman  v. 
Coal  Co.,  was  decided  by  a  divided  court,  on 
the  point  in  question  here  (the  unlawful 
employment  and  consequent  injury  consti- 
tuting a  prima  facie  case  of  negligence),  and 
the  conclusion  was  in  the  affirmative;  Judges 
Brannon  and  Williams  holding  that  inquiry 
as  to  the  boy's  capacity  was  immaterial,  and 


^s9For  other  cases  see  same  toplo  and  KST-NUMBBa  in  all  Kay-Numbered  Digeeti  and  Indezea 
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that  contiibatory  negligence  woald  not  avail 
as  a  defense.  Tbis  question  again  arose  on 
a  count  In  the  Daniel  Case,  supra,  and  also 
in  the  Griffith  Case,  supra,  where  the  first 
point  in  the  syllabus  is: 

"A  count  in  a  declaration  for  personal  in- 
juries, based  on  negligence  in  employing  a  boy 
under  14  years  of  age  in  a  coal  mine,  inhibited 
by  statute,  is  not  bad  on  demurrer,  for  failure 
to  allege  in  terms  that  such  illegal  employment 
was  the  natural  and  proximate  cause  of  plain- 
tiff's injuries.  It  is  prima  facie  negligence  to 
go  employ  an  infant  within  the  prohibited  age." 

The  question  also  arose  in  Mangus  y.  Goal 
Co.,  supra,  where  it  was  held: 

"Injury  of  the  employee  in  the  course  of  his 
employment  in  such  case  makes  out  a  prima 
facie  case  of  injury  to  him  by  negligence  on  the 
part  of  the  employer"— citing  the  Norman  Oase. 

We  can  see  no  difference  in  principle  in  the 
statute  prohibiting  the  employment  of  boys 
in  a  coal  mine,  and  that  under  consideration 
prohibiting  the  employment  of  children  be- 
tween the  ages  of  14  and  16  years  in  gain« 
fnl  occupations,  without  the  permit  directed 
to  be  obtained  by  the  employer  and  kept  on 
file,  under  sections  3  and  4  of  chapter  17,  Acts 
1919.  The  evils  resulting  from  child  labor 
have  become  so  apparent  and  glaring  in 
rec^t  years  that  the  public  conscience  has 
been  awakened,  and  there  has  been  an  in- 
sistent demand  for  its  prevention  or  strict 
regulation,  resulting  in  the  enactment  of  fed- 
eral and  state  laws.  The  law  under  consid- 
eration is  a  result  It  is  the  duty  of  the 
courts  to  effectuate  its  beneficent  purpose. 
The  work  permit  can  be  issued  only  upon 
proof  of  the  intent  of  the  prospective  em- 
ployer that  he  will  legally  employ  the  child, 
strict  proof  of  age,  a  certificate  of  a  public 
health  physician  or  a  public  school  physi- 
cian, specifying  what,  in  the  opinion  of  such 
physician,  is  the  physical  age  of  the  child, 
proof  of  sufficient  schooling,  and  proof  that 
the  child  has  reached  the  normal  develop- 
ment of  a  child  of  its  age,  is  in  sound  health, 
and  physically  able  to  be  employed  in  the 
intended  occupation. 

The  state  has  tliis  power  of  legislation  for 
its  own  preservation,  and  for  the  protection  of 
the  lives,  persons,  health,  and  morals  of  its 
future  citixens.  The  design  of  the  Legisla- 
ture is  apparent  The  fitness  of  the  child  for 
the  contemplated  employment  is  not  left  to 
the  judgment  or  cupidity  of  the  employer, 
nor  to  the  parents  or  those  in  loco  parentis. 


whose  judgment  is  often  warped  by  necessity 
or  inclination.  It  is  to  be  determined  by  un- 
biased agencies,  in  order  that  the  life,  limb, 
and  health  of  the  child  may  be  conserved. 
The  employment  of  a  child  in  a  gainful  oc- 
cupation without  such  permit  is  as  much  of  a 
violation  as  the  employment  of  the  child  un- 
der the  age  prohibited  by  the  statute.  The 
object  of  each  is  the  sama  The  principle 
accentuated  in  our  decisions  above  cited  con- 
trols here.  We  therefore  conclude  that  the 
employment  of  such  child  without  the  work 
permit,  and  the  subsequent  injury  in  the 
course  of  the  employment,  makes  a  prima 
facie  case  of  negligence  on  the  part  of  the 
employer.  To  overcome  this  prima  facie 
presumption  of  negligence,  the  burden  is  in- 
cumbent upon  the  defendant.  Defendant  as- 
serts that  the  defense  of  contributory  negli- 
gence is  open  to  it,  and  therefore  the  count 
should  spedflcally  allege  that  the  unlawful 
employment  was  the  proximate  cause,  or 
make  such  allegations  as  would  negative  that 
defense.  We  have  the  pleading  before  us 
only,  and  cannot  anticipate  the  evidence,  or 
the  defense.  The  count  is  sufficient  to  show 
prima  fade  negligence. 

There  are  many  recent  decisions  to  the 
effect  that  failure  to  perform  a  statutory 
duty  is  negligence  per  se,  and  many  others 
to  the  effect  that  such  failure  constitutes 
prima  facie  negligence.  They  can  be  found 
in  L.  R.  A.  1916E,  note,  page  S06»  to  Con- 
way V.  Monidah  Trust  (Montana).  The  case 
of  Miller  Mfg.  Co.  v.  Loving,  125  Va.  25^ 
99  8.  E.  691,  holds  that  the  employment  of 
an  infant  between  the  ages  of  14  and  16 
years,  without  the  work  certificate  provided 
for  in  the  statute,  creates  the  same  presump- 
tion for  unfitness  for  the  employment  as 
the  statute  prohibiting  the  employment  of  an 
infant  under  the  age  of  14  years.  Other 
cases  holding  that  the  empl03^ment  of  chil- 
dren under  certain  ages  without  first  ob- 
taining certificates  required  by  the  statute 
is  prima  fade  negligence  in  case  of  injury 
to  the  cMld  are :  Kircher  v.  Iron  Glad  Mfjg. 
Co.,  134  App.  mv.  144,  U8  N.  T.  Supp.  823; 
Frorer  v.  Baker,  137  Hi.  App.  588 ;  Stetz  v. 
Boot  &  Shoe  Co.,  163  Wis.  151,  156  K.  W. 
971,  Ann.  Cas.  1918B,  675;  Perry  v.  Tozer 
90  Minn.  431,  97  N.  W.  137,  101  Am.  8t  Rep. 
416. 

In  our  opinion  the  third  count  in  the  dec- 
laration suffldently  states  a  prima  fade 
case  of  negligence,  and  we  so  answer  the 
question  certified. 

Demuner  erenruled;    case  remanded. 
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INTERSTATE   COAL  CO^   I  no.  V.   EATON» 

RHODES   &   CO. 

(Sapreme  Court  of  Appeals  of  Virginia. 
Sept  22,  1921.) 

1.  Jvdioial  sales  «s»54— Rlabts  of  porDhasero 
stated. 

While  a  purchaser  at  a  Judicial  sale  cannot 
take  advantage  of  mistakes  whereby  obliga- 
tions of  which  he  had  notice  were  omitted  from 
the  decree,  the  court  will  correct  the  inadyert* 
endeB  to  require  him  to  perform  contracts  of 
which  he  had  notice,  but  not  to  impose  addi- 
tional obligations  never  assumed. 

2.  Judicial  sales  «s»54— Imposition  upon  |Nir- 
chaser  of  oontraot  not  assumed  erroneous. 

Where  coal  properties  operated  by  receiv- 
ers were  ordered  sold  pursuant  to  an  offer  to 
purchase,  and  neither  the  offer  nor  the  decree 
referred  to  certain  contracts  for  the  delivery 
of  coke  to  a  third  party,  it  was  error  to  impose 
upon  the  purchaser  the  burden  of  complying 
with  such  contracts;  the  purchaser  never  hav- 
ing expressly  or  impliedly  assumed  them. 

Appeal  from  Circuit  Oaurt,  Wise  County. 

Suit  by  Baton,  Biiodes  dc  Co.  against  the 
Interstate  Coal  Company,  Inc.  Decree  for 
plaintiff,  and  defendant  appeala  Reversed, 
and  petition  dismiaaed.  i 

Mori  son,  Morison  &  Robertson,  of  Bristol, 

for  appellant 

Moullnier,  Bettman  ic  Hunt,  of  Cincinnati, 
Ohio,  and  Morton  ft  Parter,  of  Appalachia, 
for  appellees. 

PRENTIS,  J.  The  properties  of  the  Bm- 
pire  Coal  Land  Corporation  were  sold  to  the 
Interstate  Coal  Cbmpany,  Inc.,  the  appellant 
in  a  suit  for  the  foreclosure  of  a  mortgage, 
by  decree  of  September  9,  1916.  At  the  tin)e 
of  this  sale  and  for  some  time  theretofore, 
the  properties  had  been  operated  by  a  receiv- 
er appointed  in  that  suit,  who  had  entered  in- 
to a  contract  spoken  of  as  contract  807 — ^A, 
which  provided  for  the  sale  and  shipment  of 
the  entire  production  of  edte  by  the  receiver 
for  the  residue  of  the  year  1915,  with  a  mini- 
mum of  4,000  tons,  for  8,000  tons  per  mcmth 
for  the  first  six  months  of  1916,  subject  to 
certain  terms  and  conditions  governing  the 
shipments,  and  also  gave  to  the  party  not  in 
default  the  privilege  of  cancellation  of  the 
unshlpi)ed  portion  of  any  month^s  quota,  the 
price  being  $2J25  per  ton  of  2,000  pounds. 
George  I/.  Carter,  who  was  the  owner  of  a 
large  number  of  bonds  of  the  Empire  Coal 
Land  Corporation,  objected  to  this  contract, 
and  made  a  motion  to  set  aside  the  order 
approving  it  On  January  11, 1916,  the  court 
overruled  this  motion  of  Carter,  again  rati- 
fied that  contract,  and  in  addition  thereto 
approved  another  contract  between  the  re- 
ceiver and  the  appellees,  dated  December  81, 
1915,  designated  as  contract  843-— A.     This 


contract  provided  for  the  delivery  by  the  re- 
ceiver of  6,000  tons,  at  t2.60  per  ton  of  2,000 
pounds,  shipments  to  be  1,000  tons  per  month 
over  the  first  half  of  the  year  1916,  subject 
to  certain  terms  and  conditions,  among  which 
was  a  provision  that  the  party  not  in  default 
had  the  option  of  canceling  any  unshipped 
portion  of  a  month's  quota  by  giving  notice 
in  writing  to  the  party  in  default  on  or  be- 
fore the  10th  of  the  following  month,  and 
that  in  the  absence  of  such  notice  the  un- 
shipped portion  of  any  month*s  quota  was  to 
be  shipped  Immediately  after  the  date  fixed 
for  expiration  of  the  contract,  unless  some 
other  date  should  be  agreed  upon. 

The  parties  proceeded  under  these  con- 
tracts, and  neither  appears  to  have  demand- 
ed strict  performance  thereof,  so  that,  while 
for  one  month  there  was  a  small  overship- 
ment,  for  most  of  the  time  the  minimum 
quantities  required  by  these  contracts  were- 
not  shipped.  It  is  observed  that  imder  both 
contracts,  by  their  terms,  the  shipments  were 
to  be  during  the  first  half  of  1916.  Thereaft- 
er, in  July,  August,  and  September,  1916, 
small  quantities  of  coke  were  shipped,  ap- 
parently under  the  contracts,  but  much  less 
than  the  minimum  monthly  quantities  thereby 
required.  There  was  an  interview  between 
the  receiver  and  the  representative  of  the 
appellee,  after  July  1,  1916,  from  which  it 
may  be  concluded  that  the  receiver  agreed 
to  continue  to  sell  and  ship  under  those  con- 
tracts. Whether  this  created  a  new  contract 
or  not  Is  one  of  the  questions  raised.  If  it 
was  a  new  contract,  it  was  made  by  the  re- 
ceiver without  authority,  for  it  was  appar- 
ently never  reported  to  the  court  or  approv- 
ed. In  our  view  of  the  case,  it  is  unneces^ 
sary  to  determine  this  question.  The  receiv- 
er bad  also  made  contracts  with  Kogers, 
Brown  &  Co.  and  American  Locomotive  Com- 
pany for  the  sale  and  shipment  of  3,000  tons 
of  coke  per  month,  covering  the  last  half  of 
1916. 

This  being  the  general  situation  on  the 
28th  day  of  July,  1916,  the  special  commis- 
sioners advised  the  court  that  they  were  in 
a  position  to  effect  a  private  sale  of  all  of  the 
property  of  every  class  and  kind  belonging  to 
the  Empire  Coal  Land  Corporation,  or  to  the 
receivers  or  receiver  in  the  cause,  at  the  price 
of  $425,000,  to  the  Interstate  Coal  Company, 
Inc.,  upon  terms  and  conditions  which  were 
fuUy  set  forth  in  the  offer  filed  with  their 
report.  That  offer  in  writing  was  clear  and 
definite,  provided  for  cash  or  its  equivalent, 
for  the  payment  of  taxes,  costs,  etc.,  to  be 
ascertained  as  of  September  1,  1916,  for  the 
assumption  of  a  certain  vendor's  lien,  to  be 
deducted  from  the  specified  purchase  price, 
and  covered  other  details  the  recital  of  which 
is  unnecessary. 

The  seventh  clause  of  this  proposition  con- 
tains  a  provision  to  this  effect:    That,  If  this 
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offer  Is  accepted,  the  Interstate  Ck>al  Com- 
pany, Inc.,  shall,  after  delivery  of  possession 
of  the  property  to  it,  have  the  right  to  mine 
and  ship  coal  and  to  manufacture  and  ship 
coke  from  the  said  premises,  to  use  the  tim- 
ber therefrom  In  the  construction  of  houses 
and  for  any  other  purposes  upon  said  prem- 
ises, to  use  the  said  premises,  operate  the 
mines  now  opened  thereon,  and  to  open  and 
operate  new  mines,  or  lease  the  same  or  any 
part  thereof  for  mining  purposes,  and  to  dis- 
pose of  any  machinery  and  equipment  until 
default  be  made  In  the  payment  of  the  pur- 
chase-money notes  or  any  part  thereof. 

It  was  thereupon  decreed  that  action  upon 
this  report  and  proposed  sale  be  suspended 
and  held  in  abeyance  until  September  1, 
1916,  for  such  action  thereon  at  that  time  as 
might  to  the  court  appear  proper;  and  the 
cause  was  referred  to  a  special  commission- 
er to  make  report  In  vacation  of  the  liens, 
debts,  and  other  equities  of  said  Empire  Coal 
Land  Corporation,  or  the  receiver  in  this 
cause,  M.  Zeigler,  as  well  as  his  predecessors, 
H.  Hardaway  and  A.  K.  Morison,  receivers, 
and  also  of  the  taxes  and  Indebtedness  both 
of  the  company  and  the  receivers.  Thereaft- 
er, on  September  9,  1916,  by  decree  drawn 
with  great  care  and  covering  15  printed  pages 
of  the  record,  In  which  the  court  apparently 
undertook  to  determine  every  question  in  the 
case  ready  for  decision,  the  bid  of  appellees 
was  accepted,  using  this  language: 

"Upon  due  consideration,  the  court  is  of 
opinion  and  finds  from  the  proceedings  bad 
in  this  cause  for  the  sale  of  the  properties 
herein  involved  that  not  more  than  the  sum  of 
$425,000  can  be  realized  from  a  sale  of  the 
same;  that  it  is  to  the  best  interest  of  all 
the  parties  concerned  that  this  court  decree 
a  sale  of  the  said  properties  for  the  sum  of 
$425,000  upon  the  terms  offered  by  the  In- 
terstate Coal  Company;  and  that  the  said 
offer  of  the  said  Interstate  Coal  Company  be 
accepted  instead  of  selling  the  property  at  pub- 
lic auction. 

"Upon  due  consideration  it  Is  adjudged,  or- 
dered, and  deoeed  that  the  offer  of  the  said 
Interstate  Coal  Company  for  the  purchase  of 
the  said  properties  be,  and  the  same  is  hereby, 
accepted,  ratified,  and  confirmed,  and  the  said 
Interstate  Coal  Company  is  hereby  declared  to 
be  the  purdiaser  of  all  the  properties  of  the 
aforesaid  Empire  Coal  Land  Corporation,  in- 
cluding the  properties  owned  or  acquired  by 
the  receivers  of  this  court  in  this  cause,  to  wit, 
A.  K.  Morison  and  H.  Hardaway,  or  their  suc- 
cessor, M.  Zeigler,  of  every  class  and  kind,  ex- 
cepting only  moneys,  bills  and  accounts  re- 
ceivable due  to  the  said  Empire  Coal  Land  Cor- 
poration or  to  any  receivers  or  receiver  in 
this  cause." 

Thf^3upon  follows  a  general  enumeration 
of  the  property  of  every  class,  kind,  and  de- 
scription, concluding  with  clause  (d),  using 
this  comprehensive  and  Interpretive  lan- 
guage: 

**Any  and  all  other  properties  of  every  class 
and  kind  belonging  to  the  said  Empire  Coal 


Land  Corporation  or  the  receivers  in  this 
cause  of  any  character  whatsoever  not  herein- 
before specifically  enumerated  or  preferred 
to,  it  being  the  intention  of  this  decree  to 
sell,  transfer,  assign,  and  deliver  to  the  said 
Interstate  Coal  Company  every  class  and  kind 
of  property,  rights,  easement  or  privilege,  and 
all  equities  of  every  class  and  kind  owned  by 
the  said  Empire  Coal  Land  Corporation  or  by 
the  receivers  in  tiiis  cause  except  sudi  prop- 
erties, real,  personal,  or  mixed,  as  may  be  in 
the  hands  of  R.  S.  Graham,  the  trustee  in  bank- 
ruptcy, and  except  moneys,  bills,  and  accounts 
receivable  in  the  hands  of  R.  T.  Irvine  and  D. 
D.  Hull,  Jr.,  special  commissioners  in  this 
cause." 

And  these  provisions  are  followed  by  this 
language  : 

"This  sale  is  made  subject  to  the  contracts 
made  by  Zeigler,  receiver,  for  the  sale  to  Rog- 
ers, Brown  &  Co.  of  2,000  tons  per  month  of 
standard  48-hour  furnace  coke  for  the  last  half 
of  1916,  at  the  price  of  $2.50  per  ton  net  f. 
o.  b.  ovens,  to  be  shipped  to  Hanging  Rock  Iron 
Company,  Hanging  Rock,  Ohio,  and  for  the 
sale  of  the  requirements  of  American  Locomo- 
tive Company  during  last  half  of  1i916,  not  to 
exceed  a  maximum  of  1,000  tons  of  72 -hour 
foundry  coke  at  the  price  of  $5.25  per  ton  f. 
o.  b.  Richmond,  Va.  For  all  shipments  made 
upon  said  contract  after  September  2,  1916, 
payment  thereafter  shall  be  made  to  Interstate 
Coal  Company." 

Thereafter,  on  January  19,  1917,  the  ap- 
pellees filed  their  petltl<Ni,  asking  for  a  cor- 
rection of  the  decree  of  sale,  to  which  peti- 
tuon  the  appellant  objected,  and  the  court 
entered  a  decree  thereon  in  which  this  lan- 
guage is  used: 

"  •  •  *  It  appearing  from  the  argument  of 
counsel  that  the  said  petitioners  are  apprehen- 
sive that  said  decree  of  sale,  by  reason  of  ex- 
press mention  of  the  contracts  with  the  Rogers, 
Brown  &  Co.  and  the  American  Locomotive 
Company,  intended  to  and  did  exclude  the  con- 
tracts made  by  the  receiver  with  said  peti- 
tioners, the  court  hereby  declares  that  no 
such  exclusion  was  intended  in  said  decree,  and 
that  the  intention  of  said  decree  was  that  the 
Interstate  Coal  Company  took  the  properties 
sold  by  the  commissioners  subject  to  aU  valid 
contracts  entered  into  by  the  receiver  and  sab- 
sisting  and  enforceable  at  the  time  of  said 
decree;  that  nothing  contained  in  said  decree 
nor  in  this  order  shall  be  construed  as  a  finding 
or  determination  as  to  whether  or  not  said 
contracts  with  the  said  petitioners  were  sub- 
sisting and  enforceable  contracts  at  the  date 
of  said  decree;  that,  the  court  having  construed 
said  decree  of  sale,  entered  on  September  9, 
1916,  so  as  to  remove  said  apprehension  of 
the  petitioners,  no  further  ruling  i^>on  said  pe- 
tition is  necessary,  and  it  is  therefore  dis- 
missed." 

In  the  meantime,  before  this  decree  was 
entered,  the  purchaser  had  repudiated  the 
two  contracts  for  the  shipment  of  coke  to 
the  appellees,  designated  as  807-A  and  643- 
A,  hereinbefore  referred  to. 

Nothing  further  appears  in  the  record  be 
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fore  us  until  May,  1918,  when  the  appellees  ,     The  case  then  inyolves  the  rights  and  ob- 
filed  their  petition  upon  which  the  decree  ligations  of  the  appellant,  the  purchaser  un- 


appealed  from  is  based.  The  substance  of  that 
petition  Is  the  allegation  that  the  appellant 
company  purchased  and  holds  the  property 
of  the  Empire  Coal  Land  Corporation,  sub- 
ject to  the  condition  that  it  fulfill  and  com- 
pletely perform  said  contracts  by  shipping 
the  remaining  undelivered  tonnage  of  coke 
at  the  prices  fixed  therein,  and  that  it  has 
failed  and  refused  to  fulfill  and  perform  said 
contracts,  and  that,  notwithstanding  such 
failure  and  refusal,  it  continues  to  hold, 
operate,  and  take  the  benefits  of  the  said 
properties  purchased  by  it  under  the  decree 
of  September  9,  1916;  and  they  pray  that  a 
decree  of  specific  performance  be  entered 
against  the  appellant,  requiring  it  to  perform 
specifically  said  contracts  by  shipping  at 
once,  in  accordance  with  shipping  orders  of 
appellees,  the  remaining  undelivered  tonnage 
of  coke  as  aforesaid,  or  that,  by  reason  of 
the  breach  of  said  condition  of  purchase,  the 
sale  of  said  Empire  Coal  Land  Corporation 
properties  be  set  aside,  canceled,  and  annull- 
ed, and  that  the  appellant  be  required  to 
restore  the  said  properties  to  the  receiver, 
and  that  the  receiver  be  required  to  deliver 
in  accordance  with  said  shipping  orders  the 
said  unshipped  portions  of  the  contracts,  etc. 

Appellant  demurred  to  the  petition,  and 
answered,  denying  Its  substantial  allegations. 

After  the  taking  of  testimony,  the  court 
on  February  15,  1920,  entered  the  decree 
from  which  this  appeal  is  taken.  This  de- 
cree grants  one  of  the  prayers  of  the  petition, 
and  holds  that  the  Interstate  Coal  Company 
purchased  the  property  of  the  Empire  Coal 
Land  Corporation,  subject  to  the  perform- 
ance of  all  valid  contracts  theretofore  enter- 
ed into  by  the  receiver,  and  subsisting  and 
enforceable  at  the  time  of  the  sale,  and  es- 
pecially that  the  two  contracts  with  the 
appellees  were  valid  and  subsisting  at  the 
time  of  the  sale,  and  were  enforceable  to 
the  extent  of  the  unfulfilled  portions  there- 
of, to  wit,  2,474.80  tons  of  coke  to  be  shipped 
under  contract  807 — A,  and  1,688.10  tons  to 
be  shipped  under  contract  843-A;  and  inas- 
much as  it  appeared  that  the  purchaser  of 
the  properties  had  not  complied  with  the 
terms  of  the  sale,  in  that  it  had  not  shipped 
the  coke  found  to  be  due  under  these  con- 
tracts, it  thereupon  adjudged: 

"That  unless  the  said  Interstate  Coal  Com- 
pany, within  90  days  from  the  entry  of  this  de- 
cree fully  comply  with  the  terms  of  said  sale 
and  the  decree  of  this  court,  heretofore  en- 


der  the  decree  of  sale  of  September  9,  1916, 
which  must  be  determined  from  a  considera- 
tion of  the  facts  recited.  It  is  customary 
in  such  decrees  for  the  court  fully  to  pro- 
tect all  of  the  rights  and  equities  of  those 
who  have  dealt  with  the  receiver.  This  is 
done  sometimes  by  specifically  requiring  that 
the  purchaser  shall  assume  the  obligations  of 
all  outstanding  contracts  with  the  receiver, 
and  sometimes  by  providing  for  the  filing 
of  all  claims  arising  thereunder  with  the 
court  for  satisfaction  out  of  the  proceeds  of 
the  sale  thereby  brought  under  the  control 
of  the  court  for  distribution.  This  seems  to 
have  been  fully  realized  by  those  who  drew 
the  decree  of  sale  in  this  case,  for  it  ex- 
pressly provides  that  the  sale  is  made  sub- 
ject to  the  contracts  made  by  the  receiver 
for  the  sale  of  coke  to  Rogers,  Brown  &  Co. 
and  to  the  American  Locomotive  Company, 
such  contracts  covering  the  last  half  of  1916. 
They  were,  therefore,  current  unperformed 
contracts  at  the  time  of  the  sale.  It  is  noted 
that  the  contracts  with  Eaton,  Bhodes  &  Cow 
here  involved  by  their  express  provisions 
covered  the  first  half  of  1916,  and  therefore 
according  to  the  record,  had  expired.  This 
probably  explains  why  they  were  overlooked, 
tf  in  fact  they  were  overlooked  at  that  tima 
The  appellees  rely  upon  the  established 
rule  that  purchasers  at  a  Judicial  sale  may 
by  summary  process  be  required  to  perform 
the  contract  of  sale,  and  cite  many  author- 
ities for  that  proposition.  The  trial  court 
evidently  based  its  decree  upon  that  un- 
doubted proposition  of  law,  and  held  that, 
because  of  its  unquestioned  power  to  require 
the  purchaser  to  perform  the  contract  of 
sale,  it  had  authority  to  enter  the  decree  ap- 
pealed from.  It  therefore  adjudged  that, 
notwithstanding  the  fact  that  the  period 
named  for  the  performance  of  the  contracts 
here  Involved  had  then  expired,  the  pur- 
chaser made  no  reference  to  them  in  its  offer 
to  buy,  and  that  the  decree  which  accepted 
his  unqualified  offer  also  failed  to  refer  to 
them,  nevertheless  they  were  subsisting  con- 
tracts which  the  purchaser  assumed,  and 
hence  was  bound  to  perform,  and  that  in 
case  of  his  refusal  the  entire  property  should 
be  resold. 

[11  We  are  unable  to  find  anything  in  the 
record  which  Justifies  Uiis  finding  of  fact 
The  complete  contract  for  the  sale  is  con- 
tained in  the  written  offer  of  the  purchaser 
and  its  acceptance  in  the  decree  of  September 
9,  1916.  The  irresistible  conclusion  from  a 
tered,  authorizing  and  confirming  the  same,  by  1  consideration  of  the  plain  terms  of  the  bid 
shipping  or  causing  to  be  shipped,  subject  to  ^f  the  purchaser  and  tiie  decree  accepthig  it 
the  order  of  the  said  petitioners,  as  provided  ^  that  tiiese  contracts  of  Eaton,  Rhod^  & 
by  and  m  said  contracts,  the  amount  of  coke    ^  *^"««'  •^c*^  w  o  v       «•.  u,  xvuvu<^  » 

above  set  forth  [specifying  it],  upon  the  terms  C^;  ^««*  ^^^  referred  to  in  the  contract  of 
and  at  the  prices  respectively  provided  in  said  **^^®»  *°^  ^^^  ^®  purchaser  assumed  no  oblir 
contracts,"  that  the  property  should  be  sold  gatlon  whatever  with  reference  thereto. 
by  spedid  commissioners  named  in  the  decree  While  it  is  true  that  a  purchaser  at  a  judi- 
«it  the  cost  of  the  Interstate  Coal  Company.        |  cial  sale  cannot  take  advantage  of  a  mere 
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mistake  or  Inadvertence  whereby  some  obli- 
gation of  whidi  he  had  notice  or  is  fairly 
charged  with  notice  has  been  omitted  from 
the  decree  of  sale,  in  such  case  the  court  ai>* 
plying  equitable  doctrines  will  correct  such 
inadvertencies  and  inaccuracies,  not,  how- 
ever, to  do  an  injustdce  to  the  purchaser,  nor 
to  require  him  to  perform  a  contract  which 
he  has  not  engaged  to  perform,  but  only 
for  the  purpose  of  requiring  him  to  i>erform 
a  contract  of  which  he  has  notice  and  which 
in  equity  and  good  conscience  he  ought  to 
perform  so  as  to  prevent  him  from  tailing 
an  unfair  advantage  of  a  mistake  to  evade 
the  obligation  of  his  contract  Purchasers 
at  judicial  sales  are  not,  however,  more 
helpless  than  others  with  respect  to  their 
contracts,  and  courts  have  no  authority  to 
impose  additional  obligations  in  connection 
therewith  which  they  have  never  'assumed 
either  in  express  terms  or  by  necessary  Im- 
plication. 

The  doctrine  governing  judicial  sales  Is 
thus  stated  in  Virginia  Fire  &  Marine  Ins. 
Co.  ▼.  Cottr^  86  Va.  861,  9  8.  E.  133,  17 
Am.  St.  Rep.  110: 

"Untn  the  sale  has  been  confirmed  the  pro- 
ceeding is  in  fieri;  the  bidder  is  not  considered 
as  a  purchaser,  and  he  is  therefore  not  liable 
for  loss  to  the  property,  by  fire  or  otherwise, 
in  the  interiin,  nor  is  he  compellable  before 
•confirmation  to  complete  his  purchase.  But  as 
«oon  as  the  sale  is  absolutely  confirmed  then 
the  contract  becomes  complete;  the  bidder, 
by  the  acceptance  of  his  bid,  becomes  a  pur- 
chasei^-that  is  to  say,  the  owner  of  the  equi* 
table  title  in  the  lien  on  the  property  for  the 
unpaid  purchase  money— and  he  may  be  com- 
pelled by  the  process  of  the  court  to  comply 
with  his  contract  2  DanieU's  Chancery  Prac- 
tice (5th  Ed.)  1275;  Hurt  ▼.  Jones,  75  Va. 
341;  Blossom  v.  Milwaukee,  etc.,  R.  R.  Co.,  8 
Wall.  196. 

"It  is  by  no  means,  therefore,  a  matter  of 
discretion  with  the  court  to  rescind  a  sale 
which  it  has  once  confirmed,  nor  is  the  sale 
to  be  rescinded  for  mere  inadequacy  of  price,  or 
for  an  increase  of  price  alone;  but  some  spe- 
•dal  ground  must  be  laid,  such  as  fraud,  acci- 
dent, mistake,  or  misconduct  on  the  part  of  the 
purchaser,  or  other  person  connected  with  the 
sale,  which  has  worked  injustice  to  the  party 
complaining.  After  confirmation,  the  purchas- 
er at  a  judicial  sale  is  as  much  entitled  to  the 
benefit  of  his  purchase  as  a  purdiaser  in  pais, 
and  the  sale  in  the  one  case  can  be  set  aside 
only  on  such  grounds  as  would  be  sufficient  in 
the  other.  There  is  no  principle  upon  which 
any  distinction  between  the  two  classes  of  cas- 
es can  be  drawn.    •    •    •  •• 

In  Sloss  Iron,  etc.,  Co.  ▼.  South  Carolina, 
etc.,  R.  Co.,  85  Fed.  133,  29  C.  C.  A.  60,  42 
tJ.  6.  App.  748,  it  appeared  that  the  re- 
ceivers of  a  railroad  had  made  a  contract 
with  a  coal  company  for  a  year's  supply  of 
coal,  with  the  option  on  the  part  of  the  coal 
company  of  renewing  the  contract  The  fore- 
closure purchasers,  who  had  knowledge  of 
the  contract  and  of  the  date  of  its  termina- 


tion, but  not  of  the  option  clause,  reiDeived 
coal  under  the  contract  until  notified  by  the 
coal  company  of  its  intention  to  renew  16  at 
the  expiration  of  the  year.  It  was  held 
that  the  purchasing  company  was  not  bound 
by  the  option  clause  of  the  contract 

In  Kansas  City  Southern  R.  Co.  v»  King, 
74  Ark.  366,  85  S.  W.  1131,  it  was  held  that 
a  statute  providing  that  whenever  any  rail- 
road company,  corporation,  IndlTldual,  or  in- 
dividuals shall  purchase  any  railroad  from 
any  other  railroad  company,  corporation,  m- 
dividual,  or  individuals,  the  purchaser  shall 
take  and  hold  the  same  subject  to  all  d^ts, 
liabilities,  and  obligations  of  •  the  company 
from  which  said  road  was  purchased,  etc, 
does  not  apply  to  the  sale  of  railroad  proper- 
ties by  foreclosure,  and  that  the  purchaser 
at  such  sale  takes  the  property  freed  from 
the  debts,  liabilities,  and  contracts  of  tite 
mort^gor,  except  such  as  were  prior  liens, 
and  such  as  the  court  may  have  proYided 
for  in  its  decree  of  foreclosure.  6  Ann.  Cas. 
86. 

There  are  many  cases  in  which  the  power, 
right,  and  duty  of  chancery  courts  to  super- 
vise sales  ordered  by  their  decrees  and  to 
protect  the  parties  from  all  fraud,  mistake, 
unfairness,  and  imposition  by  setting  aside 
such  sales  is  recognized.  Indeed,  it  may  be 
said  that,  for  the  prevention  of  fraud 
and  impoidtion,  the  rule  is  universally  recog- 
nised as  applicable  to  such  sales.  Those  cases, 
however,  have  no  relation  to  a  case  Uke  this 
where  there  is  an  absence  of  any  fraud,  col- 
lusion, misrepresentation,  or  inadequacy  of 
price.  In  re  First  Trust  &  Savings  Bank  of 
Billings,  45  Mont  89,  122  Pac  561.  Ann. 
Cas.  19130,  1334. 

In  Houston  &  Texas  Cent  R.  Ca  ▼.  Craw- 
ford, 88  Tex.  277,  31  S.  W.  176,  28  L.  R.  A 
761,  53  Am.  St  Rep.  752,  It  appeared  that 
the  railroad  property  there  sold  was  deliver- 
ed by  a  receiver  to  a  purchaser  subject  to 
the  payment  of  some  claims  against  the  re- 
ceiver, which  might  be  established  before  the 
court  which  appointed  him  within  a  reason- 
able time,  and  it  was  held  that  an  action 
against  the  receiver  brought  in  another  court 
for  personal  injuries  within  the  limited  time 
was  not  binding  upon  the  purchaser  because 
it  was  not  presented,  as  required  by  the  de- 
cree, to  the  court  entering  the  decree  and 
having  control  of  the  assets  arising  from  the 
sale  of  the  property;  and  this  is  there  said: 

**As  a  general  rule,  the  purchaser  of  a  rail- 
i^oad  at  a  sale  made  under  an  order  of  the 
court  holding  the  custody  of  the  property  by 
a  receiver  takes  the  property  ^ee  from  daims 
against  the  receiver  arising  out  of  the  opera- 
tion of  the  road;  but  the  court  ordering  the 
sale  may  impose  upon  the  purdiaser  liability 
for  such  debts,  as  a  part  of  the  consideration 
of'  his  purdiase.  Hicks  t.  International  ft  O. 
N.  R.  Co.,  62  Tex.  41;  Beadi,  Receivers,  |  735. 
A  purchaser  under  such  order  can  only  be  held 
liable  according  to  its  terms.  In  this  case  the 
order  directing  that  possession  be  ddivered  to 
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the  purchaser  prescribed  that  he  '  should  take 
the  property  subject  to  the  payment  of  such 
claims  against  the  receiver  as  might  be  estab- 
lished before  that  court  within  a  given  time. 
This  was  a  condition  of  liability,  and  the  pur- 
chaser cannot  be  held  by  virtue  of  the  order 
alone,  except  for  the  claims  so  ascertained 
and  allowed.  *  *  *  It  follows  that  the  pur- 
chaser cannot  be  held  in  this  case  under  the 
orders  of  the  court;  the  plaintiff  not  having 
presented  his  claim  in  accordance  with  the  or- 
ders imposing  the  liability." 

That  this  is  the  general  rule  is  assumed  in 
Olcott  V.  Headrick,  141  U.  S.  543, 12  Sup.  Gt. 
81,  35  L.  Ed.  851.  There,  while  the  decree 
of  sale  provided  that  the  purchaser  should 
pay  demands  which  were  presented  within 
six  months,  and  that  demands  which  were 
not  presented  within  six  months  after  con- 
firmation of  the  sale  should  be  barred,  when 
the  court  came  to  confirm  the  sale,  the  de- 
cree of  confirmation  contained  no  8u<^  limlta* 
lion  as  to  time,  and  it  was  held  that,'  inas- 
much as  the  decree  of  confirmation  which  the 
purchaser  accepted  did  not  create  that  limita- 
tion, it  did  not  exist,  and  he  was  held  liable 
for  a  claim  which  was  presented  about  eight 
months  thereafter.  In  that  connection  it  was 
said: 

**If  the  purchasers  had  objected  to  the  de* 
cree  of  confirmation  because  it  destroyed  tiie 
mz  months'  limitation,  they  could  either  have 
asked  the  court  not  to  insert  such  a  provision, 
and,  on  its  refusal,  have  appealed  to  this  court, 
or  have  declined  to  be  bound  by  the  sale,  on 
the  ground  that  the  new  terms  varied  from 
those  contained  in  the  decree  of  sale." 

The  purchaser  was  held  liable  only  be- 
cause of  the  terms  of  the  decree  of  confirma- 
tion. 

[2]  So  that,  as  we  view  this  case,  it  ia 
dear  that,  whatever  equities  there  may  be 
in  favor  of  appellees,  there  is  no  ground  eith- 
er upon  reason  or  authority  for  impo^ng  the 
burden  thereof  upon  the  purchaser  of  the 
properties  of  the  Empire  Coal  Land  Corpora- 
tion. It  is  entitled  to  the  benefit  of  the  con- 
tract of  sale  and  to  hold  the  property  in  ao 
cordance  with  its  terms.  Under  the  dream- 
stances  of  this  case  the  court  exceeded  its 
power  when  it  undertook  to  impose  additional 
burdens  which  were  not  imposed  by  the  con- 
tract itself,  and  whidi,  by  fair  construction 
of  its  language,  were  exduded  therefrom. 
It  may  be  that,  if  the  purchaser  had  been 
notified  that  the  assumption  of  these  con- 
tracts was  required,  it  would  have  modified 
its  bid  for  the  property  so  as  to  provide 
therefor;  and  it  is  noted  In  this  connection 
that  the  decree  which  accepted  the  bid  adjudg- 
ed it  to  be  in  every  respect  snffident. 

Our  condusion,  therefore,  is  that  the  pur- 
chaser has  not  failed  in  any  respect  to  com- 
ply with  all  of  the  terms  of  its  contract  of 
purchase,  so  far  as  this  record  disdoses,  and 


therefore  that  the  decree  which  adjudged  oth- 
erwise is  erroneous. 

This  conclusion  makes  it  unnecessary  in 
this  case  to  consider  the  other  questions 
which  the  record  presents — such,  for  instance, 
as  the  suggestion  that  for  breach  of  a  con- 
tract for  the  delivery  of  personal  property 
which  is  a  common  artide  of  merchandise, 
such  as  coke  is,  the  remedy  is  the  recovery 
of  the  pecuniary  damage  sustained,  and  nev- 
er spedfic  performance,  and  further  that  the 
petition,  which  asks  for  spedfic  i»erformance 
of  these  contracts,  was  not  filed  for  more  than 
a  year  after  their  alleged  breach,  and  it 
appears  that  in  the  interval  the  price  of  coke 
had  risen  from  $2.60  a  ton  to  $7  a  ton. 

For  the  reasons  indicated,  the  decree  com- 
plained of  will  be  reversed,  and  the  petition 
on  which  it  is  based  will  be  dismissed. 

Reversed. 


(130  Va.  612) 
APPALACHIAN  POWER  CO.  V.  TOWN  OF 

PULASKI. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

22,  1921.) 

I.  Elaetrlolty  h^.j<  Manleipaflty  ami  iiahting 
company  may  amend  fraooMsa  by  agreement 
wtthout   additional    oonsideratlon. 

Municipal  authorities  and  an  electric  light- 
ing and  power  company  may  by  agreement 
Amend  an  ordinance  conferring  a  franchise  on 
the  company  and  reduce  the  maximum  rate 
thereby  authorised,  and  no  further  considera- 
tion to  the  company  would  be  needed  other  than 
the  continuing  privilege  of  conducting  ita 
business  under  the  ordinance. 


2.  Eleotrldty  ^s> 1 1— Lighting  oompany  bald 
authorized  to  rtAioa  rates  withent  oonsMit  of 
municipality. 

Where  an  electric  light  and  power  com- 
pany is  operating  under  a  frandiise  fixing  a 
maximum  rate,  the  company  may,  witliout  the 
consent  of  the  town,  establish  a  schedule  of  re- 
duced rates  and  make  them  dfective. 

3.  Eleotrldty  iO.jI  Burdea  upon  municipality 
to  show  that  lighting  company's  franchise  had 
been  amended. 

Where  a  town  claimed  that  the  franchise  of 
an  electric  light  and  power  company  had  been 
amended  by  resolution,  so  as  to  reduce  rateSf 
the  burden  of  proof  was  upon  the  town. 

4.  Elettrloily  ^■■il  Lighting  company's  fran- 
chise oannot  be  amended  without  oonsent  of 
both  parties. 

like  other  contracts,  a  franchise  of  an  elec- 
tric light  and  power  company  cannot  be  amend- 
ed without  the  consent  of  both  the  munidpal- 
ity  and  the  company. 

5.  Electricity  9=94— Lighting  company*s  fran- 
chise held  not  amended  by  consent. 

Where  an  electric  light  and  power  company, 
operating  under  a  franchise  fixing  a  maximum 
rate,  proposed  to  the  munidpality   to  reduce 


^s9For  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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the  rate,  and  tbe  municipality  by  resolution 
agreed  thereto,  such  acts  did  not  constitute  an 
amendment  of  the  original  ordinance,  prohibit- 
ing an  increase  in  rates,  the  company  not 
having  known  of  or  consented  to  such  amend- 
ment. 

6.  Etoctricity  <8=s>4— Amendment  of  franohlsfl 
held  not  ratilled  by  lighting  oompany. 
Where  an  electric  light  and  power  company 
operating  under  franchise  proposed  to  the 
municipality  to  establish  a  schedule  of  reduced 
rates,  and  the  municipality  agreed  thereto  by 
resolution,  held  that  by  charging  the  rates  so 
fixed  the  company  did  not  thereby  ratify  or  ap- 
prove the  claimed  amendment  of  the  franchise 
by  the  passage  of  the  later  resolution;  the 
company  having  the  right  to  reduce  rates  with- 
out the  municipality's  consent. 

Error  to  Circuit  Court,  Pulaski  County. 

Petition  by  the  Town  of  Pulaski  for  a  writ 
of  mandamus  against  the  Appalachian  Power 
Company.  Judgment  for  petitioner,  and  de- 
fendant brings  error.  Reversed  and  dis^ 
missed. 

R.  E.  Scott,  of  Richmond,  for  plaintiff  in 

error. 

H.  C.  Gilmer,  of  Pulaski,  for  defendant  in 
error. 

PRBNTIS,  J.  The  essential  facts  out  of 
which  this  controversy  arises  are  these:  On 
March  18,  1911,  the  council  of  the  town  of 
Pulaski  granted  a  franchise  to  the  Appala- 
chian Power  Company,  whereby  the  power 
company,  a  public  service  corporation,  en- 
tered into  a  contract  to  furnish  electric  light 
and  power  to  consumers  in  the  town,  upon 
conditions  expressed  in  the  ordinance.  The 
only  clause  of  the  franchise  here  involved  is 
section  7,  which  reads  thus: 


'The  meter  rates  charged  by  the 


-,  its 


successors  or  assigns,  for  domestic  and  com- 
mercial lighting  shall  not  exceed  ten  (10) 
cents  per  kilowatt  hour,  and  the  rates  charged 
for  power  shall  not  exceed  the  rates  charged  in 
other  places  by  said  ,  its  successors  or 

assigns  for  similar  service  under  like  condition 
as  to  cost  of  supply." 

On  August  12,  1911,  the  council  received 
by  mail  the  paper  signed  in  type  ''Appala- 
chian Power  Oompany,"  which  is  embodied  in 
the  ordinance  of  August  15,  1911,  reading 
thus: 

'Tulaski,  Ya.,  August  15, 1911. 

**Council  met  in  special  meeting  this  16th  day 
of  August,  1911,  at  4  p.  m.  Present:  John  T. 
Loving,  Mayor  &  Councilman,  Dr.  C.  G.  Paint- 
er, John  W.  Eckman,  Robert  Bunts,  J.  H.  Rat- 
cliffe,  J.  W.  Holmes  and  J.  Smith.  The  meeting 
was  called  to  order  by  the  mayor,  who  explained 
that  it  was  called  for  the  purpose  of  receiving 
and  considering  a  new  schedule  of  rates  for 
supplying  the  light  consumers  of  the  town  with 
electric  current  offered  by  the  Appalachian 
Power  Company  submitted  August  12,  1911, 
which  read  as  follows,  to  wit: 


"  'To  the  Honorable  Mayor  and  Coundl,  Towd 
of  Pulaski,  Va. 

"  'The  Appalachian  Power  Company  respect- 
fully requests  you  to  grant  them  permission  to 
change  the  rates  for  lighting  as  specified  in 
their  franchise,  substituting  therefor  the  fol- 
lowing: 

"  'Schedule  for  Ldghting  Rates. 

"  'First  15  KWH  at  10  cents  each. 

"  'Next  85  KWH  at  8  cents  each. 

"  'All  over  100  KWH  at  6  cents  each. 

"  '5  per  cent,  discount  allowed  for  payment  on 
or  before  the  tenth  of  month  in  which  bills  are 
issued. 

"  'This  request  is  made  for  the  following 
reasons :  There  appears  at  present  to  be  some 
misunderstanding  as  to  how  the  rate  now  in 
effect  should  be  figured.  When  the  sliding  scale 
rate  is  used  it  is  contended  that  the  rate  is 
slightly  in  advance  over  the  former  one  and 
when  the  overlapping  method  is  used  an  ez- 
treme  unfairness  results,  as  a  consumer  using 
99  KWH  pays  considerably  more  than  one  con- 
suming 101  KWH. 

"  'Furthermore,  the  Appalachian  Power  Com- 
pany desires  to  put  in  effect  similar  rates 
throughout  all  its  properties,  and  this  proposed 
rate  is  one  already  in  use  at  Bluefield  and  sev- 
eral of  the  other  plants. 

"  'With  the  new  rate  in  effect  a  fairer  charge 
may  be  made  to  aU  consumers  and  a  slight  re- 
duction will  result  in  the  majority  ctf  the  bills. 
"  'Respectfully, 

"'Appalachian   Power    Company.' 

"After  duly  considering  the  proposition  as 
set  forth  by  the  Appalachian  Power  Company 
it  was  moved  and  seconded  and  unanimoosly 
carried  that  the  old  rate  for  famishing  electric 
current  to  town  consumers  as  agreed  upon  by 
council  and  said  company  be  rescinded,  and  that 
the  schedules  presented  by  said  company  as  of 
August  15, 1911,  be  adopted  instead  as  set  forth 
by  them  and  made  a  part  of  this  record  to 
govern  future  charges  by  said  company  for  elec- 
tric hghts." 

Thereafter  the  rates  therein  named  were 
made  effective,  and  so  continued  until  the 
company,  on  August  12,  1919,  filed  its  sehed- 
ule  of  higher  rates  to  become  effective  Sep- 
tember  15,  1919.    This  schedule  reads  thus : 

"The  State  Corporation  Commission  of 

Virginia. 

"Appalachian  Power  Company. 

"Residence  and  Commercial  Lighting  Bate* 

"Schedule   B-6. 

"Applicable  to  all  consumers  served  in  the 
state  of  Virginia. 

"Rate: 

"First  50  KWH  per  month  at  10  cents  per 
KWH. 

"Next  250  KWH  per  month  at  8  cents  per 
KWH. 

"Next  300  KWH  per  month  at  7  cente  per 
KWH. 

"All  over  600  KWH  per  month  at  6  cents  per 
KWH. 

"Minimum  charge  seventy-five  (75)  cents  per 
month. 


^s»FAr  other  cases  see  same  topic  and  KEY-NUMDER  In  all  Key-Numbered  Digests  and  Indez< 
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"Discount  of  5  per  cent  bills  are  paid  on  or 
Vefore  the  10th  of  the  month  following  that 
in  which  service  is  rendered. 
"Beconnection   charge   one  dollar    ($1.00). 
"Appalachian  Power  Company, 

'By  B.  E.  Scott,  Attorney.** 


«i 


The  town  thereupon  filed  Its  petition  fbr 
mandamus  against  the  company,  claiming 
that  by  virtue  of  the  action  of  the  council  on 
August  15,  1911,  in  response  to  the  request 
for  permission  to  change  the  rate  authorized 
by  section  7  of  the  original  ordinance,  that 
section  of  the  original  ordinance  had  been 
rescinded,  and  that  the  rates  fixed  on  August 
15,  1911,  controlled  the  company  and  con- 
stituted the  contract  rates  under  the  fran- 
chise which  could  not  be  exceeded.  The 
petition  prayed  for  a  mandamus  requiring 
the  company  to  observe  these  rates. 

The  answer  of  the  company,  on  the  other 
hand,  claimed  that  section  7  of  the  original 
ordinance  had  never  been  amended,  and  that 
by  authority  of  that  franchise  the  company 
had  full  power  to  charge  reasonable  lighting 
rates  to  consumers  In  the  town  of  Pulaski 
within  the  limits  fixed  by  the  original  ordi- 
nance— that  is,  not  in  excess  of  10  cents  per 
kilowatt  hour — that  If  the  action  of  the  coun- 
cil on  August  11,  1911,  was  intended  by  the 
council  to  operate  as  a  rescission  of  section  7 
and  as  an  amendment  of  the  original  fran- 
chise, such  a  result  had  never  been  Intended 
or  contemplated  by  the  company,  and  that 
the  ordinance  of  1911  so  relied  upon  by  the 
town  had  never  been  communicated  to  the 
company  or  accepted  by  it  as  an  amendment 
of  the  franchise,  and  that  no  one  had  ever 
been  authorized  by  it  to  propose  any  amend- 
ment of  the  original  franchise. 

At  the  meeting  in  August,  1911,  G.  C. 
Wilder,  then  district  manager  of  the  Appala- 
chian Power  Company  in  the  district  of  which 
the  town  of  Pulaski  formed  a  part,  appeared 
and  requested  action  on  the  communication 
referred  to.  Wilder  was  succeeded  as  dis- 
trict manager  two  days  later  by  one  B.  Lw 
Pierce,  on  August  17,  1911,  who  was  then 
told  by  Wilder  that  he  had  attended  a  coun- 
cil meeting  on  August  15,  and  shown  the 
communication  which  he  said  he  had  written 
to  the  mayor  and  the  town  council  on  August 
12,  asking  permission  to  change  the  rates 
for  lighting,  and  that  the  council  had  given 
their  permission  for  the  change.  At  this  time 
one  M.  Kahn  was  the  general  manager  of 
the  company,  and  H.  M.  Byllesby  &  Co.,  of 
Chicago,  acting  under  the  control  of  the 
board  of  directors,  were  In  charge  of  the 
company.  On  August  22,  1911,  Kahn,  the 
general  manager,  reported  to  Byllesby  & 
Co.,  which  report,  so  far  as  Is  pertinent,  reads 
thus: 

"Mr.  Arthur  S.  Huey,  Vice  President,  H.  BC 
Byllesby  &  Company,  Chicago,  111.— Dear  Sir: 
I  herewith  submit  a  report  of  our  operations  for 
the  week  ending  Friday,  August  18,  1911* 


"Matters  of  Interest. 

"We  have  taken  up  with  the  mayor  and  the 
dty  council  the  matter  of  changing  the  Polaski 
lighting  rates  to  our  Bluefield  rates,,  which  we 
have  adopted  as  standard  throughout  this  dis- 
trict, and  the  mayor  and  city  council  have' 
agreed  to  same.  The  Pulaski  francliise  can  re- 
main undisturbed,  for  it  merely  recites  that  the 
maximum  rate  chargeable  shall  be  10c  per  K. 
W.  H.  and  under  this  schedule  our  maximum 
rate  is  10c  with  a  5  per  cent,  discount." 

The  case  was  submitted  upon  an  agreed 
statement,  showing  what  the  testimony  of 
the  witnesses  would  be,  and  among  the  un- 
contradicted statements  are  these:  That  the 
business  of  the  power  company  was,  In  1911, 
conducted  by  M.  Kahn,  general  manager,  and 
O.  C.  Wilder,  district  manager;  that  Wilder 
was  under  the  control  of  the  general  man- 
ager, who  In  turn  was  under  the  control  of 
H.  M.  Byllesby  &  Co.,  of  Chicago,  acting  un- 
der the  control  of  the  board  of  directors;  that 
the  manager  of  H.  M.  Byllesby  &  Co.  and  oth- 
er officers  of  the  company  had  no  knowledge 
of  the  communication  of  August  12,  1911;  that 
the  ordinance  of  August  15,  1911,  of  the  town 
of  Pulaski  was  never  communicated  to  the 
other  officers  of  the  company;  that  Its  ex- 
istence was  unknown  to  them;  and  that  no 
authority  was  ever  conferred  upon  any  agent 
of  the  company  to  apply  for  or  to  accept  any 
amendment  to  the  franchise. 

The  trial  court  granted  the  prayer  of  the 
petition,  and  awarded  the  mandamus  pro- 
hibiting the  proposed  Increases  In  the  rates, 
and  a  writ  of  error  has  been  allowed  to 
that  order. 

[1]  The  question  presented  by  these  facts 
Is  a  very  narrow  one.  It  is  In  fact  freely 
conceded  that  unless  section  7  of  the  original 
ordinance  has  been  amended  by  the  resolu- 
tion of  August  15,  1911,  then  the  company  is 
within  Its  rights  In  making  the  proposed  In- 
crease of  1919  effective.  It  cannot  be  fairly 
doubted,  we  think,  that  the  municipal  au- 
thorities and  the  company  could,  by  agree- 
ment, amend  the  ordinance  and  reduce  the 
maximum  rate  thereby  authorized,  and  no 
further  or  additional  consideration  to  the 
company  would  be  needed  to  support  such 
an  amendment  other  than  the  continuing 
privilege  during  the  term  of  the  ordinance 
to  conduct  its  business  thereunder.  We 
have,  however,  a  statute  (Code  1919,  §  3022), 
which  It  would  be  necessary  to  pursue  if  It 
were  proposed  to  Increase  the  rates  author- 
ized by  such  a  franchise,  but  this  statute 
would  not  preclude  a  decrease  of  such  rates 
by  mutual  agreement. 

[2]  No  sufficient  reason  appears  for  the  re- 
quest which  was  filed  by  Wilder  for  leave 
to  establish  the  rates  named  In  the  applica- 
tion of  August  12,  1911.  It  Is  perfectly  man- 
ifest that  the  company  had  the  right  to 
make  them  effective  without  the  consent  of 
the  town,  for  they  were  well  within  the 
maximum  rate  expressly  authorized  by  sec- 
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tlon  7  of  the  original  franchise.  That  the 
maxiiniun  rate  authorized  by  the  frandilae 
was  not  either  the  rate  then  diarged  or  re- 
ferred to  is  perfectly  apparent  from  the  docu- 
ment, which  contains  this  language: 

"This  request  is  made  for  the  following  rea- 
sons. There  appears  at  present  to  be  some 
misunderstanding  ss  to  how  the  rate  now  in 
effect  should  be  figured.  When  the  sliding  scale 
rate  is  used  it  is  contended  that  the  rate  is 
slightly  in  advance  over  the  former  one,  and 
when  the  overlapping  method  is  used  an  ex- 
treme  onfaimess  results,  as  a  consumer  using 
99  ECWH  pays  considerably  more  than  one  con- 
suming 101  KWH." 

The  language  Just  quoted  is  inapplicable, 
untrue,  and  meaningless  if  the  company  at 
that  time  had  in  effect  a  flat  10  ceat  rate 
per  Idlowatt  hour.  It  is  hence  clearly  infer- 
able therefrom  that  on  August  12,  1911,  the 
company  had  in  effect  a  varying  scale  of 
lighting  rates  within  the  nmximum  author- 
ized by  the  franchise,  and  did  not  have  in  ef- 
fect a  flat  rate  of  10  cents  per  kilowatt  hour, 
because  manifestly  if  sudi  a  flat  rate  had 
been  then  in  effect,  there  could  have  been 
no  misunderstanding  as  to  how  the  rate 
should  be  flgured,  nor  could  there  have  been 
any  question  as  to  a  sliding  scale  rate,  or  a 
calculation  of  rates  by  the  overlapping 
method;  nor  could  there  have  been  any  ex- 
treme unfairness  existing  between  a  custom- 
er who  used  99  KWH  and  one  who  used 
101  KWH.  This  consideration  leads  us  to 
the  suggestion,  at  least,  that  what  was  in- 
tended by  that  application  was  to  change 
the  sliding  scale  rates  which  were  then  be- 
ing charged,  and  that  it  was  not  thereby  in- 
tended to  affect  the  maximum  rate  author^ 
ized  by  the  franchise  whi<^  had  been  agreed 
to  within  the  six  months  previous.  It  is  not 
in  accord  with  the  customs  of  business  that 
eiUier  the  company  or  the  municipal  author- 
ities would  without  legal  advice  have  tal^en 
action  intended  thus  radically  to  modify  or 
rescind  section  7  of  the  franchise  so  recently 
adopted,  and,  if  acting  upon  legal  advice,  it 
is  incoQceiyable  to  us  that  the  action  taken 
would  have  been  so  informal  in  its  character 
and  so  doubtful  in  its  import  We  cannot 
readily  credit  the  view  that  the  municipal 
authorities  would  have  accepted  a  typewrit- 
ten signature  of  the  company  from  the  dis- 
trict manager  as  an  application  to  modify 
and  change  the  franchise,  without  any  com- 
munication whatever  with  either  the  general 
manager  at  Bluefleld,  or  v^th  the  officials 
or  the  agents  In  control  of  the  company  at 
Chicago. 

All  this  is  fuUy  recognized  by  the  learned 
counsel  for  the  town,  and  to  overcome  the 
significance  of  these  drcumstances  he  rests 
his  argument  largriy  upon  the  letter  of  M. 
Kahn,  general  manager  at  Bluefleld,  to  Bly- 
lesby  &  Co.,  at  Chicago,  of  August  17,  1911, 
hereinbefore  quoted,  and  he  argues  that  this 
shows  that  both  KaJm,  the  general  managery 


and  Byllesby  &  Oo.  were  thereby  notified  of 
the  proceedings  in  the  dty  council^  and 
should  be  charged  with  notice  of  the  con- 
tents of  the  resolution  of  the  council  of 
August  16,  1911,  although  the  letter  makes 
no  reference  to  any  resolution.  Its  language 
is  that-- 

"We  have  taken  up  with  the  mayor  and  city 
council  the  matter  of  changing  the  Pulaski  light- 
ing rates  to  our  Bluefleld  rates,  which  we  have 
adopted  as  standard  throughout  this  district, 
and  the  mayor  and  dty  council  hare  agreed  to 


same." 

Inasmuch  as  under  section  7  cl  the  original 
franchise  the  company  had  the  dear  right 
to  make  its  Pulaski  ratea  conform  to  the 
Bluefield  rates  so  long  as  they  did  not  ex- 
ceed the  maximum  fixed  by  the  franchisp. 
there  is  nothing  in  this  language  whldi  can 
be  fairly  construed  as  notice  that  any  prop- 
osition had  been  by  anybody  made  to  reaciad 
section  7  of  the  franchise.  The  succeeding 
sentence  In  the  letter  makes  it  absolutdy 
certain  that  neither  Kahn,  the  general  man- 
ager at  Bluefleld,  nor  Byllesl^  &  Co.,  at 
Chicago,  had  the  sllghest  intimation  of  such 
a  proposed  resdssion  or  any  Intention  to 
consent  thereto,  for  it  reads  thus: 

'The  Pulaski  franchise  csn  remain  undis- 
turbed, for  it  merely  redtes  that  the  maximum 
rate  chargeable  shall  be  10c  per  K.  W.  H.  and 
under  this  schedule  our  maximum  rate  is  10c 
with  a  6  per  cent  discount" 

[S-B]  The  crucial  inquiry  in  the  case  is 
whether  or  not  section  7  of  the  franchise 
has  been  rescluded  and  the  rates  named  in 
the  communication  of  August  12,  1911,  sub- 
stituted therefor.  This  being  claimed  by  the 
town,  the  burden  is  upon  it  to  show  that 
the  franchise  contract  has  thus  l>een  amend- 
ed, like  other  contracts  a  franchise  of  this 
character  cannot  be  amended  without  the 
consent  of  both  contracting  parties.  What- 
ever the  intent  of  the  dty  coundl  by  its 
resolution  of  August  15,  1911,  that  intent 
cannot  operate  to  amend  the  contract  exc^t 
by  agreement  with  the  company.  There  is 
no  evidence  in  the  record  in  conflict  with 
that  which  we  have  redted  to  show  that 
the  minds  of  the  contracting  parties  ever 
met  upon  this  alleged  amendment,  or  con- 
curred therein,  and  the  resolution  was  never 
communicated  either  to  the  general  manager 
or  any  other  person  authorized  to  act  for 
the  company. 

[I]  It  is  claimed,  however,  that  the  com- 
pany should  be  held  to  have  ratified  and  ap- 
proved the  amendment  of  its  franchise,  be- 
cause from  1911  to  1919  it  has  charged  and 
accepted  the  rates  fixed  by  the  resolution 
of  the  council  of  August  15,  1911.  Of  course 
there  can  be  no  doubt  about  the  fact  that  a 
company  may  estop  itself  by  its  conduct  from 
making  a  claim  which  is  inconsistent  there- 
with, and  it  is  unnecessary  to  dte  pertinent 
cases,    There  has,  however,  been  no  conduct 
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of  die  company  here  which  la  InconsUtent 
with  Its  dalm  to  be  conducting  Its  htislness 
in  the  town  of  Pulaski  by  vlrtne  of  Its  orig- 
inal franchise.  The  rates  charged  since 
August,  1912,  as. well  as  the  proposed  in- 
creases therein  speci^ed  In  the  schedule 
which  was  filed  In  1919,  are  both  well  within 
the  maximum  limit  fixed  by  the  original 
franidilse.  There  is  nothing  requiring  ex- 
planation In  the  conduct  of  the  company, 
acting  upon  the  letter  of  August  22,  1911, 
when  it  is  so  apparent  that  the  general  man- 
ager at  Bluefield  then  understood  and  wrote 
to  Byllesby  &  Co.  that  the  Pulaski  franchise 
would  remain  undisturbed.  That  letter,  as 
well  as  every  subsequent  act  of  the  com- 
pany shown  by  this  record,  is  entirely  con- 
sistent with  its  present  claim  here,  namely, 
that  none  of  its  officials  ever  had  any  author- 
ity to  consent  to  any  modification  of  that 
franchise,  and  that  none  of  them  has  ever 
so  consented.  There  is  evidence  that  the 
new  proposed  rates  correspond  with  the 
rates  for  lighting  elsewhere,  and  that  the 
old  rates  had  not  yielded  a  rate  sufficient  to 
pay  fixed  charges  of  the  company,  and  that 
the  rates  complained  of  are  less  than  the 
service  is  fairly  and  reasonably  worth,  as 
well  as  less  than  fiiir.  Just  and  adequate. 
These  questions,  however,  are  referred  to  in 
the  record  only  In  general  terms.  The  town 
is  claiming  that  the  company  is  bound  by 
its  franchise  contract  not  to  increase  the 
rates  referred  to  in  the  resolution  of  August 
15, 1911,  whether  the  rates  be  adequate  or  In- 
adequate, and  as  to  this,  the  chief  and  main 
cmtentlon,  we  are  clearly  of  opinion  that  the 
trial  court  erred  in  its  Judgment  Our  con- 
clusion Is  that  section  7  of  the  original  con- 
tract authorizing  a  maximum  lighting  rate  of 
10  cents  per  kilowatt  hour  Is  still  in  effect  and 
lias  never  been  amended  or  rescinded  In  the 
only  possible  way  in  which  such  amendment 
or  rescission  can  be  accomidlshed,  that  is, 
hy  the  mutual  agreement  of  the  municipal 
authorities  with  the  company. 

For  the  reasons  indicated,  the  order  will 
be  reversed,  and  the  petiticm  tot  mandamus 
dismissed. 

Beversed. 


(Sd  W.  Va.  188) 

LAMP  eit  al.  v.  LOCKE  et  al.     (No.  4271.) 

{Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  4, 1921.) 

(SyllabU9  hy  Hut  Oauri.) 

I.  Injanction  ^=>5— Mandatory  Injonctlon  giv- 
en only  where  rioht  is  dear  and  neoessity  ar- 
Oent. 

Relief  by  mandatory  Injunction  will  be  giv- 
en only  where  the  right  of  the  applicant  is 
clear  and  the  necessity  urgent. 


2.  Injunction  ^s»5— Will  lis  to  eoropel  drllllno 
of  offset  well  where  parties  oonspire  to  de- 
feat plaintiff's  right  to  royalties. 

Such  remedy  will  be  awarded  where  there  is 
a  collusive  agreement  between  a  lessor  and 
lessees  of  a  tract  of  gas-prodndng  land  where- 
by the  gas  therein  is  being  extracted  and  ex- 
hausted by  a  well  five  feet  distant  from  the 
boundary  line,  and  on  an  adjoining  tract  under 
lease  and  control  of  the  parties  to  such  collusive 
agreement,  with  the  Intended  result  that  the 
plaintiff,  who  Is  a  joint  owner  of  one-half  of  the 
gas  royalty  In  the  first-named  tract,  is  prevented 
from  receiving  any  royalty  therefrom,  to  his 
irreparable  loss,  especially  where  his  right  to 
such  royalty  has  a  time  limit  which  will  expire 
within  one  year.  In  such  case  a  mandatory  in- 
junction will  lie  to  compel  tiie  drilling  of  an 
offset  weU. 

3.  Equity  <$=s>l29,  132— Bill  need  not  follow 
statutory  form,  and  Is  not  demurrable  for  lif- 
deHnitenees  as  to  parties  If  naming  them 
with  their  Interests  In  subject-matter  and  re- 
lief sought 

It  is  not  essential  that  a  bin  in  chancery 
Shan  follow  the  form  given  in  section  S7,  c. 
125,  of  the  Code;  a  substantial  compliance 
therewith  is  sufficient,  and,  if  the  bill  in  any  of 
its  parts  names  the  parties  thereto,  their  in- 
terest in  the  subject-matter,  and  relief  sought. 
It  is  not  demurrable  for  Indefiniteness  as  to 
parties. 

4.  Equity  «=9244-~lt  Is  not  error  to  require 
defendant  to  answer  within  a  reasonable  time 
after  overruling  demnrrer  to  bill. 

A  defendant  may  appear  and  demur  to  a  bill 
before  it  has  matured  for  hearing,  and,  if  he 
does  so  and  the  demurrer  be  overruled,  it  is  not 
error  to  then  require  him  to  answer  within  a 
reasonable  time. 

5.  Appeal  and  error  ^s»238(7)— Ruling  on  de- 
murrer reviewed  wlthont  motion  to  correct 
Judgment,  but  not  errors  in  decree  after  de- 
murrer overruled. 

"If  a  defendant  in  a  bill  files  no  plea  or 
answer,  but  files  a  demurrer,  simply  on  the 
ground  that  the  plaintiff  on  the  facts  stated  in 
the  bill  is  entitled  to  no  relief  against  him,  and 
the  court  below  overrules  such  demurrer  and 
awards  a  rule  against  him  to  answer  the  bill 
at  a  specified  time,  and  he  fails  to  do  so,  and 
a  decree  is  rendered  against  him,  and  he  makes 
no  such  motion  to  have  it  reversed  or  corrected 
in  the  court  below,  and  he  appeals  from  such 
decree,  solely  on  the  ground  that  the  court 
rendered  any  sort  of  a  decree  against  hlni, 
this  court  wiHf  though  he  did  not  make  such 
motion,  entertain  his  appeal,  because  such  ap- 
peal though  in  form  an  appeal  from  the  last  de- 
cree, is  in  substance  and  in  reality  an  appeal 
from  the  decree  overruling  his  demurrer,  and 
deciding  that  the  plaintiff  was  entitied  to  relief 
on  the  statements  in  the  bill  against  him,  and  is 
therefore  not  to  be  regarded  as  a  decree  on  a 
bill  taken  for  confessed.  But,  if  the  appellant  in 
such  case  does  not  confine  his  appeal  to  the  er- 
ror committed  by  the  court  in  overruling  his  de- 
murrer simply  carried  out  in  the  last  decree, 
but  insists  that  there  are  in  addition  thereto 
other  and  independent  errors  in  the  last  de- 
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^;ree  against  him,  which  should  be  reversed, 
even  though  the  appellate  court  held  that  the 
demurrer  was  properly  overruled,  this  court 
will  not  entertain  such  appeal,  because,  so  far 
as  these  additional  and  independent  errors 
are  concerned,  this  last  decree  is  to  be  regarded 
as  a  decree  on  a  bill  taken  for  confessed,  and 
cannot  be  reversed  by  this  court  till  a  motion 
to  correct  it  has  been  made  in  the  court  be- 
low."   Watson  V.  Wigginton,  28  W.  Va.  633. 

(Addiii<mal  Syllahui  hy  Editorial  Staff,) 

6.  Contracts  ^=:>I70(1)— Parties'  construction 
of  instrument  is  often  concluslvo. 

The  construction  placed  upon  the  making 
of  any  instrument  or  any  part  thereof  by  the 
parties  thereto  is  entitled  to  great  weight  and 
is  often  conclusive. 

7.  Equity  9s>239,  325— AiieQations  of  verified 
iilli  need  not  lie  proved  on  demurrer  or  when 
not  denied. 

Proofs  of  allegations  of  a  bill  duly  sworn 
to  are  not  necessary  upon  demurrer  or  when 
their  verity  is  not  denied. 

8.  Injunction  ^s»i45— Biii  may  be  enetalned 
by  affidavits. 

Affidavits  are  proper  to  sustain  a  bill  for 
preliminary  injunction. 

Appeal  from  Circuit  Ck>urt,  Pleasants 
County. 

Action  by  Julia  Israel  Lamp  and  others 
against  John  T.  Locke  and  others.  From  a 
decree  awarding  plaintiff  a  mandatory  in- 
junction and  another  decree  refusing  to  re- 
verse the  first  decree  for  alleged  errors,  cer- 
tain defendants  appeal    Affirmed. 

William  Beard,  of  Parkersburg,  'for  ap- 
peUants. 

Frank  J.  Barron  and  G.  D.  Smith,  both  of 
St  Marys,  for  appellees. 

LIVELY,  J.  From  two  decrees  of  the  cir- 
cuit couit,  one  entered  on  the  14th  of  Sep- 
tember, 1920,  awarding  to  the  plaintiff  a 
mandatory  injunction,  and  the  other  entered 
on  the  2d  day  of  December,  1920,  refusing 
to  reverse  the  first-named  decree  for  alleged 
errors  therein,  some  of  the  defendants  prose- 
cute this  ai^eal. 

The  bill  prays  for  a  mandatory  Injunctioii 
ngalnst  defendants  compelling  them  to  drill 
on  offset  well  on  what  is  known  as  the  W.  P. 
Jones  68-acre  farm  to  protect  the  gas  there- 
under from  depletion  through  another  well 
within  5  feet  of  the  dividing  line  between  the 
•W.  P.  Jones  farm  and  located  on  another 
tract  of  64  acres  Imown  as  the  C.  A.  Jones 
lease.  The  bill  was  filed  August  rules,  1920, 
and  afterwards  notice  was  served  on  defend- 
ants notifying  them  that  on  the  23d  day  of 
August,  1920,  plaintiffs  would  move  for  a 
mandatory  injunction,  compelling  them  to 
drill  an  offset  well  on  the  W.  P.  Jones  farm 
of  68  acres  to  protect  drainage  from  a  well 


they  had  drilled  within  a  few  feet  of  the 
boundary  line,  on  the  C.  A.  Jones  lease.  A.  S. 
McCullough,  J.  T.  Locke,  Dan  H.  Reynolds, 
and  Addle  L.  Reynolds,  appeared  specially 
by  William  Beard,  solicitor,  to  the  notice  and 
objected  to  the  granting  of  the  injunction  be- 
cause the  bill  was  not  sufficient  in  law  to  en- 
title the  plaintiffs  to  the  relief  prayed  for. 
The  court  overruled  the  demurrer  and  gave 
defendants  10  days  to  answer,  who  by  coun- 
sel in  open  court  then  declined  to  make  fur- 
ther answer.  The  motion  was  docketed  and 
the  hearing  continued  until  the  3d  day  of 
September  following,  on  whicdi  day,  the  de- 
fendants making  no  appearance  and  failing 
to  answer,  the  court  continued  the  hearing  of 
the  motion  until  its  next  term,  to  wit,  the 
14th  day  of  that  month,  because  the  bill  was 
not  then  matured  at  rules  for  hearing. 

On  the  14th  of  September,  1920.  the  bill 
having  regularly  matured  for  hearing,  and 
no  further  appearance  being  made  by  de- 
fendants^  the  cause  was  heard  upon  the  bUl, 
exhibits,  decree  nisi,  and  the  motion  for  the 
mandatory  injunction,  the  affidavits  filed  in 
support  thereof,  and  upon  the  proceedings 
theretofore  had,  the  bill  was  taken  for  con- 
fessed as  to  the  defendants,  and  the  court 
entered  the  decree  complained  of  against 
the  defendants,  the  owners,  lessees,  and 
those  who  were  in  possession  of  the  W.  P. 
Jones  68-acre  leasehold  and  in  possession 
and  ownership  of  the  C.  A.  Jones  62-acre 
leasehold,  commanding  them  to  sink  an  off- 
set well  on  the  W.  P.  Jones  lease  to  and 
through  the  oil  and  gas  bearing  sand  found 
In  that  vicinity  to  sufficient  depth  to  coun- 
teract and  offset  a  gas  well  upon  the  CL  A. 
Jones  62-acre  leasehold,  then  producing  gas, 
with  privilege  of  inspection  and  measure- 
ment of  the  well,  at  its  completion,  to  plain- 
tiffs, and  required  them,  the  plaintiffs,  to 
execute  an  injunction  bond.  Afterwards  the 
defendants  who  had  appeared  and  demurred 
to  the  bill  on  August  23d  and  other  defend- 
ants, namely,  Frank  H.  Cox,  S.  Y.  Rlggs,  C. 
P.  Simonton,  Alva  McCullough,  R.  £.  Hays, 
Albert  Neely,  the  Pleasants  Countj'  Bank, 
and  Benwood  Oil  Company,  gave  notice  to 
plaintiffs  that  they  would  move  the  court  on 
a  certain  day  for  reversal  of  the  decree  of 
September  14,  and  dissolution  of  the  injunc- 
tion awarded  thereby,  stating  the  grounds  on 
which  the  motion  would  be  nmde.  This  mo- 
tion was  heard  and  overruled,  on  December 
2,  1920. 

Plaintiffs  are  heirs  at  law  of  J.  L.  Israel, 
who  died  intestate  in  1913,  and  they  aver 
that  J.  L.  Israel  on  October  24,  1907,  con- 
veyed to  A.  N.  Rlggs  a  tract  of  68  acres  of 
land,  known  and  designated  as  the  W.  P. 
Jones  lease,  for  the  sum  of  $1,400,  and  in  the 
granting  clause  thereof  made  the  following 
provision:  "Reserving  therefrom  i/n  roy- 
alty  in    aU   minerals   produced   from   said 


6s»For  oth«r  cmm  lee  lame  topic  «nd  KBY-NUMBBR  Id  aU  K«f -NualMr^d  DisesU  and  Indexw 


W.Va,) 


LAMP  V.  LOCKE 
(108  8.B.) 


891 


farm  for  a  period  of  15  years  from  this 
date" — that  on  the  same  day  said  Biggs  con- 
veyed the  same  tract  of  land  to  W.  P.  Jones, 
in  the  granting  clause  of  which  he  used 
these  words:  "Beserving  therefrom  one- 
sixteentli  royalty  in  all  minerals  produced 
from  said  farm  for  a  period  of  15  years  from 
this  date,  second  party  to  use  due  diligence  to 
have  said  land  tested  for  oil,  the  aforesaid 
reservation  of  mineral  rights  is  to  recover 
reservation  made  by  J.  L.  Israel  and  wife  in 
deed  made  by  them  to  A.  N.  Biggs  of  October 
24,  1907"— that  in  1915  defendant  W.  P. 
Jones  leased  said  tract  of  land  for  oil  and 
gas  purposes  to  the  defendant  J.  T.  Locke, 
who  associated  with  himself  other  named 
defendants  In  a  mining  company  known  as 
the  Jones  Farm  Oil  Company,  and  he  and 
his  associates  in  the  year  1917  drilled  on  the 
W.  P.  Jones  farm  a  small  oil-producing  well 
and  paid  to  plaintiffs  about  $100  as  their  one- 
sixteenth  part  of  the  royalty.  The  royalty 
provided  for  in  the  lease  was  one-eighth  part 
of  the  oil  and  one-eighth  of  all  gas  produced 
and  sold  from  the  farm  for  each  year  so 
long  as  the  gas  is  sold  therefrom  and  pay- 
able quarterly  when  marketed*  The  bill 
avers  that  no  further  develdpment  has  been 
made  on  the  W.  P.  Jones  lease,  and  further 
avers  that  defendant  O.  A.  Jones,  who  is 
known  as  Cordelia  Jones,  the  mother  of  de- 
fendant W.  P.  Jones,  owns  a  tract  of  62 
acres  adjoining  the  68-acre  W.  P.  Jones 
lease,  and  in  the  year  1915  also  made  and 
executed  an  oil  and  gas  lease  to  defend- 
ant Locke  on  her  62-acre  tract,  who  asso- 
ciated with  himself  certain  other  defendants, 
naming  them,  and  also  a  number  of  the  de- 
fendants associated  with  him  in  the  Jones 
Farm  Oil  Company,  as  a  mining  company 
known  as  the  Locke  Oas  Company,  and  pro- 
ceeded to  sink  a  well  on  the  C.  A.  Jones  62- 
acre  tract  within  5  feet  of  the  dividing  line 
between  the  W.  P.  Jones  farm  and  the  C.  A. 
Jones  farm,  which  well  is  a  good  gas  pro- 
ducer, averaging  a  daily  production  of  about 
1,000,000  feet,  and  through  which,  by  means 
of  its  close  proximity  to  the  dividing  line. 


real  beneficiaries  In  the  royalty  frpm  said 
well  and  thus  drain  the  W.  P.  Jones  lease 
without  paying  plaintiffs  the  one-sixteenth 
royalty  therein  to  which  they  were  entitled. 
The  bill  alleges  refusal  on  the  part  of  de- 
fendants, after  request,  to  drill  an  offset  well 
on  the  W.  P.  Jones  tract  of  68  acres  to  pro- 
tect the  depletion  of  the  gas  therefrom, 
that  plaintiffs  have  no  adequate  relief  save 
in  a  court  of  equity,  that  they  are  suffering 
irreparable  loss,  that  large  quantities  of 
gas  are  being  taken  from  them  without  pay- 
ment of  their  royalty,  and  they  pray  for  a 
mandatory  injunction  to  compel  defendants 
to  drill  an  offset  well,  and  for  general  relief. 

The  deeds  and  leases  are  filed  aa  exhibits 
with  the  bill.  To  suK>ort  the  application  for 
mandatory  injunction,  two  afiidavits  are  filed 
by  plaintiff,  one  sworn  to  by  W.  L.  Israel, 
one  of  the  plaintiffs,  to  the*effect  that  the 
well  complained  of  is  producing  a  large 
amount  of  gas  in  paying  quantities  and  was 
drilled  in  in  February,  1918,  and  is  located 
within  6  feet  of  the  dividing  line  between 
the  two  farms,  the  other  by  D.  L  McCul- 
lough,  who  has  no  interest  in  the  litigation, 
to  the  effect  that  he  was  present  when  the 
well  complained  of  was  located  by  W.  P. 
Jones  and  certain  of  the  other  defendants, 
and  who  stated  that  the  well  was  to  their 
knowledge  very  close  to  the  W.  P.  Jones 
dividing  line;  that  the  well  was  drilled  in  in 
February,  1918,  was  gauged  at  over  1,000,- 
000  feet»  and  that  he  was  afterwards  inform- 
ed by  A.  S.  McCullough  that  the  first  check 
received  by  the  company,  the  Locke  Gas 
Company,  from  the  Hope  Natural  Gas  Com- 
pany from  the  first  sale  of  gas  was  over 
$900.  The  principal  ground  of  error  is  predi- 
cated on  the  insufliciency  of  the  bill,  and  on 
this  assignment  the  case  turns.  For  that 
reason  the  allegations  of  the  bill  have  been 
set  out  at  more  length  than  usuaL 

Is  the  biU  sufiident?  It  is  contended  that 
plaintiffs  do  not  have  such  an  interest  in 
the  gas  under  the  68-acre  W.  P.  Jones  tract 
as  will  entitle  them  to  an  action  for  protec- 
tion, and  we  are  cited  to  Feather  v.  Baird, 


the  gas  which  underlies  the  W.  P.  Jones  !  85  W.  Va.  267,  102  S.  B.  294.    That  decision 


lease,  in  which  plaintiffs  are  interested  to 
the  extent  of  one-sixteenth  of  such  gas,  is 
being  rapidly  drained  and  exhausted,  to 
the  great  detriment  and  damage  of  plain- 
tiffs* interest  therein.  The  bill  charges  on 
information  and  belief  that  W.  P.  Jones  and 
his  mother,  O.  A.  Jones,  combined  and  con- 
spired with  Locke  and  the  other  defend- 
ants, who  composed  the  Locke  Gas  Company, 
to  drill  the  CL  A.  Jones  well  within  5  feet  of 
the  dividing  line  with  the  Intent  to  draw  the 
gas  underlying  the  W.  P.  Jones  68-acre 
lease  in  order  to  do,  as  they  have  thereby 
done,  irreparable  injury  and  damage  to  the 
plaintiffs,  and  that  the  well  was  so  located  at 
the  behest  and  request  of  W.  P.  Jones  in 
order  that  he  and  his  mother  would  be  the 


holds  that,  where  a  deed  grants  all  the 
right,  title  and  interest  in  and  to  minerals  in 
a  certain  tract  for  a  valuable  consideration, 
a  covenant  on  the  part  of  the  grantee  to  pay 
one  cent  royalty  per  ton  on  all  coal  mined, 
payable  as  soon  as  the  coal  is  mined  and 
shipped,  was  not  a  conditioo  subsequent,  but 
only  an  additional  consideration  for  the 
grant,  which  the  vendee  was  bound  to  pay. 
The  grantor  conveyed  all  his  title  to  the 
coal,  but  retained  an  interest  therein,  en- 
forceable when  the  coal  was  mined,  which 
the  grantee  was  obligated  to  pay.  The  Israel 
deed  expressly  ''reserves  from  the  grant  one- 
sixteenth  royalty  in  all  minerals  produced 
from  said  farm  for  a  period  of  15  years 
from  this  date/'  and  conveys  the  land  and 
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minerals  with  this  incmnbranoe  <m  the  min- 
erals. The  grantee  dpes  not  bind  himself  to 
pay  except  by  implication.  If,  ];>erctianoe,  he 
should  extract  the  mineral,  he  would  be  re- 
quired to  pay  the  reserved  one-sixteenth 
royalty.  Any  one  holding  under  him  either 
by  purchase  or  lease,  *  and  extracting  the 
mineral,  would  be  likewise  bound.  But 
whether  this  clause  should  be  construed  as 
a  retention  of  a  part  of  the  mineral  in  place* 
or  whether  in  the  nature  of  the  usual  cove- 
nant for  payment  of  royalty  in  mining  leases, 
or  whether  as  an  additional  oonsideratioa 
for  the  grant,  it  is  immaterial  to  inquire  for 
the  proper  disposition  of  this  case.  It  Is 
plain  that  the  vendor  has  a  property  right 
expressly  reserved  to  himi  in  the  conveyance 
of  which  all  subsequent  purdiasers  or  les- 
sees are  bound  to  take  notice.  Whether 
plaintiffs  can  pl^ect  this  prc^i^erty  right  by 
mandatory  injunction  is  the  vital  inquiry. 
On  the  same  day  this  deed  was  made  to 
Riggs  (October  24,  1907)  the  latter  made 
conveyance  of  the  same  land  (acknowledging 
before  the  same  notary)  to  defendant  W.  P. 
Jones,  expressly  referring  to  the  Israel  deed 
therein,  Jones  assuming  the  paym^it  to 
Israel  of  the  purchase  money  as  the  con- 
sideration for  the  grant,  and  in  the  grant- 
ing clause  used  the  following  language: 

"Reserving  therefrom  one-sixteenth  royalty 
in  all  mineral  produced  from  the  said  farm  for 
a  period  of  15  years  from  this  date,  second 
party  to  nse  due  diligence  to  have  land  tested 
for  on,  the  aforesaid  reservation  of  mineral 
rights  being  made  to  cover  the  reservation  made 
by  J.  li.  Israel  and  Margaret  Israel,  his  wife, 
in  the  deed  made  by  them  to  A.  N.  Riggs  bear- 
ing date  October  24,  1907,  the  said  party  of  the 
fir6t  part  hereby  conveying  to  said  party  of  the 
second  part  all  rights  of  exery  kind  and  char- 
acter conveyed  to  the  said  A.  N.  Riggs  by  J.  U 
Israel  and  Margaret  Israel,  his  wife,  in  ths 
deed  aforesaid." 

Defendant  W.  P.  Jone»  and  his  lessees 
were  fully  aware  of  Israel's  interest  in  the 
mineral,  and  assumed  the  obligation  to  pay 
his  royalty  reserved  in  case  the  minerals 
were  removed  by  them.  It  is  argued  by 
counsel  for  appellants  that  Israel,  in  order 
to  protect  his  reservation,  should  have  ex- 
pressly reserved  a  vendor's  lien  in  the  face 
of  his  deed  as  for  a  balance  of  purchase 
money.  Unquestionably,  no.  Indicative  of 
the  knowledge  of  Israel's  reservation  and 
vested  right,  defendant  Jones  and  his  lessees 
with  whom  he  formed  a  mining  partnership 
to  exploit  the  farm  for  oil  and  gas  in  the 
year  1917  drilled  a  producing  oil  well  on 
the  farm,  and,  recognizing  plaintiffs'  inter- 
est in  the  oil  produced,  paid  to  them  their 
one-sixteenth  royalty,  amounting  to  about 
$100,  and  continued  to  pay  royalties  tx)  them. 
So  states  the  bill  and  it  is  not  controverted. 

[!]•  The  construction  placed  upon  the 
meaning  of  any  instrument  or  any  part  there- 
of by  the  parties  thereto  is  entitled  to  great 


weight,  and  Is  often  concluslTa  Lorett  v. 
W.  Va.  Central  Gas  Co.,  78  W.  Va.  40,  79 
S.  E.  1007;  18  C.  J.  p.  648. 

[1,2]  Courts  are  extremely  cautious  in 
considering  applications  for  and  awarding 
mandatory  injunction,  and  a  clear  right  must 
be  shown,  and  the  case  be  one  of  necessity 
or  extreme  hardship.  Powhatan  0.  &  C. 
Ca  T.  RitEB,  60  W.  Va.  895,  66  S.  R  257,  9 
L.  R.  A.  (N.  S.)  1226.  But  the  power  to 
grant  is  undoubted,  and,  if  it  were  not  so, 
the  remedial  and  r^raining  power  of  courts 
of  equity  would  be  greatly  impaired,  if  not 
partially  destroyed.  Does  the  bill  set  np  a 
case  of  necessity  or  extreme  hardship? 
Plaintiffs'  right  to  royalty  in  the  W.  P.  Jones 
tract  is  rapidly  nearing  extinguishment  by 
the  expiration  of  the  16-year  period ;  and  by 
conspiracy  defendants  have  caused  a  cessa- 
tion of  development  thereon  for  the  purpose 
of  destroying  their  right,  and  at  the  same 
time  are  appropriating  jbl  part  of  it  through 
a  well  on  adjoining  pro];>erty.  Coupled  with 
this  fleeting  right  of  plaintiffs  is  the  un- 
certainty of  damages  in  an  action  at  law. 
Under  the  circumstances  an  action  at  law 
would  be  inadequate,  and  the  delay  practical- 
ly a  denial  of  Justice.  BYom  the  peculiar 
characteristics  of  oil  and  gas  in  place,  their 
elusive  and  migratory  nature^  their  tendency 
to  find  an  escape  in  the  direction  of  least 
resistence,  how  far  they  will  travel  under 
given  pressure  to  find  an  escape  has  been 
found  entirely  too  problematical  for  any  de^ 
gree  of  certainty.  In  practical  experience 
no  one  will  approximate  with  reasonable 
certainty,  and  experts  widely  differ.  Dam- 
ages in  such  cases  are  largely  q>ecnlative 
and  uncertain.  The  true  measure  is  most 
difficult  to  find.  A  remedy  at  law  is  not 
adequate,  in  the  sense  to  deprire  equity  of 
Jurisdiction,  unless  it  is  as  certain,  prompt, 
and  eflSdent  to  the  ends  of  Justice  as  the 
remedy  in  equity.  Besides,  fraud  and  col- 
lusion are  charged,  always  elements  of  equi- 
table Jurisdiction.  It  is  clear  that  an  in- 
junction will  not  lie  against  the  defendants 
composing  the  mining  company  owning  the 
C.  A.  Jones  lease  from  developing  their  prop- 
erty. Archer  on  Oil  &  Gas,  p.  782.  Neither 
would  an  action  at  law  lie  against  those 
members  solely  interested  in  that  lease. 

As  above  stated,  W.  P.  Jones  and  his 
lessees  had  notice  of  plaintiffs'  royalty  in 
the  OS-acre  tract.  In  the  operation  and  de- 
velopment it  is  their  duty  to  protect  plain- 
tiffs' interest,  not  to  destroy  it  The  prin- 
ciple of  law  expressed  in  the  Latin  maxim 
applies,  *1Slt  utere  ^uo  et  alienum  non  Isedas," 
meaning;  *^o  use  your  owli  property  as 
not  to  injure  or  destroy  the  property  <^  an- 
other." There  was  an  implied  covsiant 
when  they  leased  this  property  that  they 
would,  having  full  knowledge  and  notice, 
protect  plaintiffs'  rights  reserved,  and  pay 
them  one-sixteenth  royalty  on  all  mineral 
talcen   therefrom.     These   plaintiffs,   under 
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the  facts,  are  entitled  to  the  Bame  protection 
of  their  royalty  interest  as  their  co-owner 
of  the  royaltiest  W.  P.  Jones.  When  the 
lessee  of  oil  and  gas  lands  begins  explora- 
tion, there  is  an  implied  coTenant  that  he 
will  diligently  proceed,  and,  if  oil  or  gas  is 
found,  he  will  protect  the  lines  and  develop 
the  proj^Tty.  Archer  on  Oil  and  Gas,  p.  303. 
But  Jones  has  conspired  with  his  lessees  to 
take  the  gas  ont  by  a  well  on  an  adjoining 
tract  He  has  procured  this  to  be  done  for 
apparent  reasons.  The  bill  charges  that  he 
induced  his  lessees  so  to  act  It  is  well  set- 
tled that  Jones  could  compel  his  lessees  to 
build  an  offset  well  to  protect  his  royalty. 
Cannot  plaintiffii,  coowners  of  the  royalties, 
demand  and  receive  the  same  protection, 
especially  when  their  right  will  soon  expire? 
A  lessee  in  the  operation  of  his  lease  must 
act  in  good  faith.  Where  he  owns  adjoining 
land,  he  has  no  rights  under  the  guise  of 
ownership,  to  drain  the  land  leased  by  put- 
ting down  wells  on  the  adjoining  pr<qperty, 
without  sinking  offset  wells  on  the  lease 
sufficient  to  protect  it  from  such  drainage, 
when,  the  lessor  is  entitled  to  royalties  in 
the  oil  or  gas  taken  from  the  leased  premises. 
Thornton  on  OU  dc  Gas  (3d  Bd.)  S  108.  A 
lessee  of  two  or  more  adjoining  tracts  can- 
iM)t  collusively,  fraudulently,  or  evasively 
drill  wells  on  one  tract  so  as  to  drain  the 
oil  from  the  adjoining  tracts,  and  equity  will 
furnish  relief  to  those  injured  thereby.  Bar- 
nard V.  Monongahela  Gas  Co.,  216  Pa.  362, 
65  AtL  801;  Kl^pner  v.  Lemon,  176  Pa. 
502,  35  Atl.  100.  In  this  last  case  the  de- 
fendant was  required  to  sink  an  offset  well 
forthwith,  under  penalty  of  forfeiture.  See, 
also,  Joinings  v.  Carbon  Co.,  78  W.  Va.  217, 
80  S.  E.  368.  A  decree  of  forfeiture  cannot 
be  given  plaintiffs.  They  are  not  parties  to 
the  lease;  and  a  forfeiture  or  abandonment 
would,  as  a  practical  result,  extinguish  their 
right,  already  nearly  lost  by  flight  of  time, 
and  would  perpetuate  the  very  condition 
brought  about  by  the  collusion  of  defendants 
—depletion  of  the  gas  through  adjacent 
wells.  Under  the  allegati<»i8  of  the  bill 
charging  fraud  and  collusion.  Justice  would 
not  permit  a  forfeiture  or  an  abandonment 
of  the  W.  P.  Jones  lease.  Then  what  ad- 
equate remedy  remains  except  through  man- 
datory process  of  a  court  of  equity?  We 
think  that  the  facts  alleged,  with  the  neces- 
sary inferences  therefrom,  are  sufficient  to 
Justify  sudi  remedy,  unusual  and  harsh 
though  it  may  be.  The  case  is  one  of  neces- 
sity and  extreme  hardship. 

[7,1]  Appellants  urge  that  the  demurrer 
(termed  an  objection  to  the  granting  of  the 
mandatory  injunction)  should  have  been  sus- 
tained because  there  is  no  allegation  in  the 
bill  that  the  oil  well  on  the  W.  P.  Jones  tract 
was  not  a  sufficient  offset  to  protect  drainage 
from  the  well  near  the  dividing  line;  that  it 
is  not  averred  therein  with  precision  that 
there  is  sufficient  territory  in  the  W.  P.  Jones 


tract  underlaid  with  sand  from  which  the 
said  well  obtains  its  gas,  and  that  the  na- 
ture of  the  sand  is  such  as  to  allow  drainage; 
that  it  was  error  for  the  court  to  read  ex 
parte  affidavits  submitted  to  sustain  the  mo- 
tion for  injunction ;  and  that  snch  affidavits, 
when  read,  did  not  supply  adequate  proof  to 
sustain  the  decree  .of  September  14,  1920. 
The  only  well  cm  the  W.  P.  Jones  tract  is 
alleged  to  be  an  oil  well,  how  far  away  from 
the  C.  A.  Jones  lease  does  not  appear,  but 
the  bill  states  facts  which  lead  to  the  con- 
clusion that  the  gas  in  large  volume  is  b^ng 
drawn  from  the  W.  P.  Jones  land  without 
adequate  protection  to  plaintiffs'  interest 
The  prayer  for  an  offset  well  negatives  the 
presumption  that  one  is  already  there.  It 
would  be  a  violent  and  unreasonable  pre- 
sumption to  say  that  a  well  of  1,000,000  feet 
flow,  within  5  feet  of  a  tract  of  land,  would 
not  draw  gas  from  that  tract.  The  char- 
acter of  the  sand  under  both  tracts  would 
be  presumed  to  be  the  same.  Without  an 
actual  test  a  statement  to  the  contrary  would 
be  imaginative.  Proofs  of  the  allegations  of 
the  bill,  duly  sworn  to,  are  not  necessary 
upon  demurrer,  or  when  their  verity  is  not 
denied.  Affidavits  are  always  proper  to  sus- 
tain a  bill  for  preliminary  injunction.  The 
decree  is  alleged  to  be  erroneous  because 
it  gives  plaintiffs  the  privilege  of  going  upon 
the  premises  to  inspect  the  drilling  of  the 
offset  well  and  to  measure  its  flow  when 
finished.  What  harm  there  can  be  in  such 
a  privilege  we  fail  to  perceive.  It  does  not 
vitiate  the  decree.  If  it  be  exercised  to  the 
detriment  of  defendants,  the  court  would 
remedy  that  condition  when  it  arises.  It  is 
a  privilege  which  fair-minded  business  deal- 
ing would  readily  accord. 

[3]  Criticism  is  directed  to  the  form  of  the 
bill.  It  is  claimed  that  it  is  not  in  the 
form  required  by  section  37,  c.  125,  of  the 
Code,  or  in  the  usual  form  of  chancery  prac- 
tice prior  to  the  enactment  of  that  section, 
and  is  therefore  fatally  defective.  A  bill 
is  not  necessarily  defective  because  it  does 
not  follow  the  form  found  in  the  Code.  That 
section  expressly  says  that  the  bill  may  be 
in  that  form  or  in  the  substance  thereof. 
It  is  not  mandatory.  The  bill,  in  what  pur- 
ports to  be  its  caption,  names  each  of  the 
plaintiffs  and  each  of  the  defendants.  Then 
follows  the  words: 

''To  the  Honorable  Homer  B.  Woods,  Judge 
of  the  Circuit  Court  of  Pleasants  County,  West 
Virginia:  The  bill  of  complaint  of  Julie  Israel 
Lamp  et  al.,  plaintiffs,  against  John  T.  Locke 
et  al.,  defendants,  filed  in  your  honor's  said 
court  at  August  rules,  1920.  The  plaintiffs  rep- 
resent and  show  unto  your  honor,"  etc. 

In  the  prayer  of  the  bill  all  of  the  defend- 
ants are  again  named  as  such.  While  the 
bill  is  inaptly  drawn,  as  to  the  naming  of 
parties,  we  think  it  sufficient  to  show  who 
are  the  plaintiffs  and  defendants,  their  re- 
spective interests  in  the  subject-matter,  and 
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the  relief  sought  The  criticism  Is  technical. 
£4]  Farther  error  Is  asserted  because,  it 
Is  claimed,  no  proper  time  was  glren  de- 
fendants in  which  to  answer  the  bill  after 
their  appearance  on  August  23  to  the  notice 
for  injunction,  at  which  time  they  objected 
to  the  granting  of  the  injunction.  The  claim 
is  to  the  effect  that  the  bill  had  not  matured 
for  hearing,  and  the  demurrer  interposed  to 
the  bill  and  then  overruled  would  not  Justify 
a  rule  to  answer  until  after  the  bill  had 
fully  matured.  The  bill  is  for  mandatory 
injunction  only,  and  defendants  were  sum- 
moned tx)  answer  it  at  August  rules,  when 
the  bill  was  filed.  The  action  was  pending, 
and  a  motion  for  preliminary  injunction 
could  have  been  made  at  any  time.  It  could 
haye  been  made  upon  presentation  of  the 
bill  before  filing  and  before  process. 


«« 


*A  preliminary  injunction  is  an  extraordinary 
proceeding  in  which  the  statute  dispenses  with 
some  things  indispensable  in  regular  proceed- 
ings." Cooper  V.  Bennett,  70  W.  Va.  112,  73  S. 
E.  261,  Ann.  Gas.  1913D,  861. 

The  appearance  of  defendants  to  resist 
the  motion  for  injunction  was  an  appearance 
to  the  bill,  and  tihey  were  entitled  to  demur 
and  answer  If  they  deemed  it  advisable. 
They  waived  maturity  of  the  bill. 

"A  defendant  who  appears  and  answers  at  a 
term  when  the  cause  is  improperly  on  the 
docket  because  not  set  for  hearing  at  rales 
waives  such  irregularity."  McDermitt  v.  New- 
man, 64  W.  Va.  195,  61  S.  B.  800. 

But  counsel  contends  that  they  did  not 
demur,  but  simply  objected  to  the  granting 
of  the  injunction  on  the  preliminary  motion 
thereof,  and  that  the  court  improperly  treat- 
ed their  objection  as  a  demurrer.  The  rec- 
ord shows  that  defendants  appeared,  object* 
ed  to  the  granting  of  the  injunction,  *'and 
they  and  each  of  them  say  that  the  plain- 
tiffs' said  bill  is  not  sufficient  in  law  to  en- 
title plaintiffs  to  the  relief  by  injunction 
prayed  for  in  their  said  bill.'*  This  was 
clearly  a  demurrer.  The  court  pr(H>erly 
treated  it  as  such.  In  the  subsequent  pro- 
ceedings, and  in  the  petition  for  appeal,  coun- 
sel for  defendant  treats  it  as  a  demurrer. 
Upon  overruling  the  demurrer  time  was  giv- 
en defendants  to  answer,  and  counsel  in 
open  court  declined  to  answer,  and  made  no 
further  appearance.  The  motion  for  injunc- 
tion was  docketed,  and  the  hearing  thereon 
continued,  and  no  action  was  taken  thereon 
until  after  the  cause  had  fully  matured. 
Where  a  demurrer  is  argued  and  overruled, 
and  the  demurrant  is  ruled  to  answer  on  a 
day  certain,  if  on  that  day  he  fails  to  appear 
and  answer,  plaintiff  is  entitled  to  a  decree 
against  him  for  the  relief  prayed.  Section 
30,  c.  125,  Code.  Defendants  could  have  an- 
swered at  any  time  before  final  decree,  un- 
der section  53  of  chapter  125,  notwithstand- 
ing the  court's  order  giving  them  10  days  to 


make  answer.    Waggy  r.  Waggy,  77  W.  Va. 
144,  87  S.  B.  17a 

[6]  Appellees  contend  that  no  assignment 
of  error  except  to  the  decree  overruling  tUe 
demurrer  should  be  considered  as  to  these 
defendants  who  appeared,  demurred,  and 
then  refused  to  answer;  that  they  stand  in 
this  court  upon  their  demurrer.  If  an  ap- 
peal had  been  taken  by  them  without  first 
making  motion  under  section  5,  c.  134,  Code, 
to  correct  errors,  then  they  could  not  be 
heard  upon  any  assignment  of  error  com- 
mitted after  the  demurrer  was  overruled; 
they  would  stand  upon  the  questions  raised 
by  the  demurrer.  Steenod*s  Adm'r  v.  Bail- 
road  Co.,  25  W.  Va.  133;  Ferrell  v.  Camden, 
57  W.  Va.  401,  50  S.  B.  733.  But  they,  as 
well  as  their  codefendants,  have  made  the 
motion  in  the  lower  court  to  reverse  and 
correct  errors  under  said  section  of  chapter 
134  as  to  both  decrees,  and  the  errors,  if  any, 
committed  in  both  decrees  will  be  considered. 
The  rule  is  stated  by  Judge  Green  as  fol- 
lows: 

"If  a  defendant  in  a  bill  files  no  plea  w 
answer,  but  files  a  demurrer,  simply  on  the 
ground  that  the  plaintiff  on  the  facts  stated 
in  the  bill  is  entitled  to  no  relief  against  him, 
and  the  court  below  overrules  such  demurrer 
and  awards  a  rule  against  him  to  answer  the  bill 
at  a  specified  time,  and  he  fails  to  do  so,  and 
a  decree  is  rendered  against  him,  and  he  makes 
no  such  motion  to  have  it  reversed  or  corrected 
in  the  court  below,  and  he  appeals  from  sudi 
decree,  solely  on  the  ground  that  the  court  ren- 
dered any  sort  of  a  decree  against  him,  this 
court  will,  though  he  did  not  make  such  motion, 
entertain  his  appeal,  because  sudi  appeal, 
though  in  form  an  appeal  from  the  last  de- 
cree, is  in  substance  and  in  reality  an  appeal 
from  the  decree  overruling  his  demurrer  and 
deciding  that  the  plaintiff  was  entitled  to  re- 
lief on  the  statements  in  the  bill  against  him, 
and  is  therefore  not  to  be  regarded  as  a  decree 
on  a  bill  taken  for  confessed.  But,  if  the  appel- 
lant in  such  case  does  not  confine  his  appeal 
to  the  error  committed  by  the  court  in  over- 
ruling his  demurrer  simply  carried  out  fai  the 
last  decree,  but  insists  that  there  are  in  addi- 
tion thereto  other  and  independent  errors  in 
the  last  decree  against  him,  which  should  be 
reversed,  even  though  the  appellate  court  held 
that  the  demurrer  was  properly  overruled,  this 
court  will  not  entertain  such  appeal,  because 
so  far  as  these  additional  and  independent  er- 
rors are  concerned,  this  last  decree  is  to  be 
regarded  as  a  decree  on  a  bill  taken  for  con- 
fessed, and  cannot  be  reversed  by  this  court  till 
a  motion  to  correct  it  has  been  made  in  the 
court  below."  Watson  v.  Wigginton,  28  W.  Va, 
533. 

A.  N.  Biggs  has  no  interest  in  the  litiga- 
tion and  is  not  a  necessary  party.  He  was 
evidently  only  an  intermediary  between  J.  L*. 
Israel  and  W.  P.  Jones  in  the  transfer  of 
the  title  to  the  W.  P.  Jones  tract 

We  afllrm  the  decrees  of.  September  1^ 
1920,  and  of  December  2,  1820. 

Affirmed* 
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FARR  V.  WEAVER.    (No.  4103.) 

(Supreme  Goart  of  Appeals  of  West  Virginia. 

Oct.  11,  1921.) 

(Syllabus  hy  the  Court,) 

1.  Notice  ^=>6— Means  of  knowledge,  with  doty 
to  use,  eqoai  knowledoe. 

In  eqnity  means  of  knowledge  with  the  diit;^ 
of  using  them  are  equivalent  to  actual  knowl- 
edge itself. 

2.  Principal  and  agent  ^=>147(2),  l60>/2— Third 
party  is  bound  to  know  extent  of  agent's  au- 
thority, and  may  not  apply  principal's  prop- 
erty to  agent's  personal  indebtedness. 

One  dealing  with  an  agent  is  bound  to  know 
the  extent  of  his  authority,  and  with  notice  of 
such  agency  one  dealing  with  him  will  not  be 
allowed  to  receive  the  money  or  property  of  the 
principal  in  payment  of  the  agent's  individual 
indebtedness,  and  in  equity  will  be  required  to 
restore  the  same  to  the  principal  or  make  the 
application  thereof  as  intended  and  directed  by 
the  prindpaL 

Ai^eal  from  Circuit  Court,  Cabell  County. 

Suit  by  John  S.  Farr  against  J.  S.  Weaver. 
Decree  for  plaintiff,  and  defendant  appeals. 
Decree  reversed,  and  bill  dismissed. 

J.  H.  Strickling,  of  Huntington,  for  ap- 
pellanh. 

Marcum  &  Shepherd,  ot  Huntington,  for 
appellee. 

MILLER,  J.  We  settled  the  principles  ap- 
plicable to  this  case  in  response  to  questions 
arising  upon  the  pleadings  and  formerly  cer- 
tified to  us  by  the  circuit  court  84  W.  Va. 
182,  09  S.  S.  395. 

As  shown  by  the  report  of  that  case  the 
suit  was  to  enforce  a  mechanic's  or  material- 
man's lien  claimed  by  plaintiff  against  de- 
fendant's real  estate  situate  in  the  city  of 
Huntington,  amounting  as  the  present  record 
shows  to  about  $1200.00. 

It  is  conceded  that  plaintiff  furnished  to 
Watts-Castle  Construction  Company,  a  co- 
partnership, contractors,  who  built  the  house 
on  defendant's  lot,  the  material  covered  by 
plaintiff's  alleged  lien  and  that  the  contrac- 
tors owed  him  therefor,  but  as  shown  in  the 
former  and  present  record,,  the  defendant, 
on  September  11,  1917,  while  the  work  of 
building  the  house  was  still  in  progress,  ex- 
ecuted to  the  construction  company  his  note 
for  $1200.00,  on  account  of  the  labor  and 
material  which  went  into  the  building,  and 
which  note  they  turned  over  to  the  plaintiff, 
as  plaintiff  claims,  on  account  of  another 
debt  represented  by  a  past  due  note  dis- 
counted by  him  at  a  bai^k  in  Huntington,  In 
which  he  was  a  stockholder  and  director, 
and  payment  of  which  was  then  being  de- 
manded of  the  makers  and  endorser  by  the 
bank.    And  it  is  contended  by  plaintiff  that 
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'the  payees  of  the  note  made  particular  ap- 
plication thereof  to  the  payment  of  their 
past  due  note. 

[1]  On  the  former  hearing  we  distinctly 
decided  that  if  as  pleaded  by  defendant  the 
Watts-Castle  Construction  Company  received 
from  him  the  $1200.00  note  in  part  payment 
for  the  work  and  material  going  into  the 
construction  of  his  house,  and  plaintiff  had 
notice  of  such  fact,  neither  he  nor  the  con- 
tractors could  lawfully  make  a  different  ap- 
plication thereof.  The  evidence  taken  and 
considered  upon  the  hearing  in  the  court  be- 
low, and  now  before  us,  shows  clearly  that 
plaintiff  knew  and  was  bound  to  know  that 
the  note  was  Weaver's  note  given  to  the 
Watts-Castle  Construction  Company,  and  it 
is  admitted  that  he  knew  from  his  books 
that  he  had  furnished  material  to  these  con- 
tractors for  the  construction  of  the  house 
on  defendant's  lot  The  dray  slips,  so  called, 
sent  out  by  him  with  the  draymen  delivering 
the  material  so  furnished,  showed  the  time 
and  place  of  delivery  and  the  name  of  the 
owner  of  the  lot  His  books  of  account  also 
indicated  where  or  for  whose  job  the  ma- 
terials were  furnished,  and  as  he  admitted, 
it  was  from  these  slips  and  from  his  books 
that  he  afterwards  took  the  items  In  making 
up  his  account  and  filing  his  Uen  against  de- 
fendant's property.  The  fact  of  Farr's  knowl- 
edge and  notice  of  the  source  and  purpose  of 
the  note,  we  think  is  fully  established  by  the 
evidence,  and  such  being  the  case  it  whs  his 
duty  to  make  the  proper  application  of  the 
note  to  the  discharge  of  his  Incipient  lien  then 
existing  on  Weaver's  property,  and  not  apply 
it  or  allow  the  contractors  to  apply  It  on  the 
old  debt  and  attempt  to  perpetuate  the  lien 
on  defendant's  property.  As  suggested  in  ar- 
gument, the  court  below  may  have  been  mis- 
led by  the  notion  that  defendant  was  bound 
by  the  former  decision  to  show  actual  notice 
to  F^rr  of  the  maker's  purpose  when  accept- 
ing the  note  from  the  contractors.  But  in  eq- 
uity means  of  knowledge  with  the  duty  of 
using  them  are  equivalent  to  knowledge  itself, 
and  Farr  could  not  shut  his  eyes  to  the  facts 
in  his  possession,  which  if  pursued  would 
have  fully  informed  him.  See  the  many  cases 
cited  for  this  proposition  in  10  Enc.  Dig.  Va. 
&  W.  Va.  Rep.  486.  That  Farr  had  actual 
knowledge  is  evident  from  the  fact  ithat 
shortly  after  receiving  Weaver's  note  he  call- 
ed him  up  on  the  telephone  to  ask  him  how 
he  stood  with  the  Watts-Castle  Construction 
Company,  and  being  told,  he  notified  Weaver 
that  he  proposed  to  hold  him  and  his  prop- 
erty liable  for  all  the  material  furnished 
them  in  the  construction  of  his  house.  This 
he  could  not  do  without  first  applying  the 
Weaver  note  pro  tanto  to  his  debt,  as  in  law 
and  equity  he  was  bound  to  do.  If  this  had 
been  done,  plaintiff's  lien  would  have  been 
discharged  in  full,  and  he  would  have  hnd 
no  lien  to  enforce  against  Weaver's  property. 
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[2]  Another  proposition  affirmed  on  the 
former  hearing  and  become  applicable  to  the 
case  DOW  presented*  is  that  the  Watts-Castle 
Construction  Comi>any  were  the  agents  of 
Weaver  in  the  construction  of  the  house  on 
Weaver's  lot,  and  they  and  Farr  were  diarg- 
ed  with  notice  that  an  agent  can  not  law- 
fully misapply  his  principal's  money  In  pay- 
ment of  his  individual  debts.  The  evidence 
satisfies  us  that  Farr  had  knowledge  of  the 
financial  condition  of  the  contractors  and 
had  taken  time  by  the  forelock  In  an  effort 
to  cover  his  probable  losses.  It  was  Inequi- 
table and  unjust  for  him  to  have  attempted 
to  do  so  at  the  expense  of  Weaver  with  the 
knowledge  of  the  facts  or  means  of  knowl- 
edge at  his  hands. 

For  the  foregoing  reasons  we  are  of  opin- 
ion to  reverse  the  decree  and  dismiss  the 
plaintiff's  bill  with  costs  to  appellant  In- 
curred here  and  la  the  circuit  courti 


<89  W.  Va.  221) 

GOODBAR  V.  WESTERN  &  SOUTHERN 
LIFE  INS.  CO.     (No.  4227.) 

{Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  11,  192L) 

(S^ttabtu  6y  the  Court.) 


1.  insvranoe  ^s»l4l(2)*lasurer,  by  aaooadl- 
tloaal  delivery  and  glvlag  oredit  for  premium, 
waives  polioy  provlsloa  aealnst  liability  be- 
fore aotiial  payment 

An  express  provision  in  a  policy  of  life 
insurance  that  the  insurer  shaU  not  be  liable 
thereon  until  the  premium  is  actually  paid,  may 
be  waived  by  the  unconditional  delivery  of  the 
policy  to  the  insured  as  a  complete  and  execut- 
ed contract  under  an  express  or  implied  agree- 
ment to  give  credit  for  the  premium,  or  for  a 
part  thereof,  and  in  such  case  the  insurer  is 
liable  in  case  of  the  death  of  the  insured  before 
the  expiration  of  the  time  given  for  payment 

2.  Insurance  ^=s>665(6)  —  CIroumstantlal  evi- 
dence to  establish  suicide  must  exclude  every 
other  reasonable  hypothesis. 

Where,  in  a  suit  on  a  policy  of  life  insur- 
ance, the  defendant  relies  upon  a  provision  of 
the  policy  defeating  recovery  if  the  insured  dies 
from  suicide,  while  sane  or  insane,  within  two 
years  from  the  date  of  the  policy,  the  evidence 
to  show  that  the  insured's  death  was  suicidal 
must  be  dear  and  satisfactory,  and  where  cir- 
cumstantial evidence  is  relied  upon  for  such 
purpose,  such  circumstances  must  establish  that 
death  resulted  from  suicide  to  the  exclusion  of 
every  reasonable  hypothesis  consistent  with 
death  from  natural  causes. 

8.  Insnranoe  ^s»29l(7)— Life  policy  held  void 
for  Insured's  misstatement  as  to  previous  In- 
Jury. 
A  policy  of  life  insurance  issued  upon  an 
application  in  which  is  contained  a  representa- 
tion by  the  insured  that  he  had  never  had  any 


illness,  injury,  or  disease,  will  be  rendered 
void  upon  a  showing  that  the  insured,  prior  to 
the  time  of  making  the  application,  had  suffer- 
ed an  injury  resulting  in  the  Ion  of  one  of  his 
feet 

4.  Insnranoe  ^=»30e— Life  policy  void  for  mis- 
representation  In   application   as  to  having 
been  refused  ineuranoe. 
A  policy  of  life  insurance  issued  upon  an 
application  in  which  is  contained  a  representa- 
tion by  the  insured  that  he  had  never  applied 
to  a  company  or  agent  for  insurance  without 
receiving  a  policy  of  the  exact  kind  and  amount 
applied  for,  will  be  rendered  void,  where  it 
is  shown  that  the  insured  had  in  fact  applied  to 
other  companies  for  life  insurance,  and  that 
such  other  companies  had  refused  to  Issue  the 
same* 

(Additional  Syllahus  hy  EditorUa  Btaff.) 

6.  Trial  «=s>233(l)  — Instrootlon,  If  defendant 
failed  to  establish  any  of  Its  defenses,  verdict 
must  be  for  plaintiff,  held  error. 
In  an  action  on  a  life  policy,  an  instruction 
on  false  representations  in  the  application  hM 
erroneous  because  telling  the  jury  that,  if  de- 
fendant failed  to  establish  any  of  its  defenses, 
the  verdict  must  be  for  the  plaintUC,  while  ex- 
actly the  reverse  of  this  is  true. 

6.  Insuranoe  «=s>256( 2)— Whether  Insnred  In- 
tended to  deoelve  by  false  statements  of  faoU 
is  Immaterial. 
False  answers  in  an  applieation  for  a  life 
insurance  policy  as  to  matters  of  fact  and  not 
of  opinion  render  the  p<^cy  void,  whether  ap- 
plicant had  any  intention  of  deceiving  or  not 

Brror  to  Circuit  Court,  Cabell  County. 

Action  .  by  Zorada  Ooodbar  against  the 
Western  &  Southern  Life  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  the  de- 
fendant brings  error.  Judgment  reversed, 
verdict  Bet  aside,  and  cause  remanded  for 
new  trlaL 

Fitzpatrick,  Campbell,  Brown  &  Davis,  of 
Huntington,  for  plaintiff  in  error. 

J.  H.  Strlckling  and  Jean  F.  Smith,  both 
of  Huntington,  for  defendant  In  error. 

RITZ,  P.  The  plaintiff  brought  this  suit 
to  recover  the  indemnity  provided  in  a  policy 
of  Insurance  issued  by  the  defendant  upon 
the  life  of  her  husband,  Harry  Goodbar.  TO 
review  a  Judgment  in  her  favor  for  the 
amount  of  said  indemnity  this  writ  of  er- 
ror Is  prosecuted. 

On  the  1st  day  of  December,  1913,  accord- 
ing to  the  plaintiff's  contention,  and  on  the 
1st  day  of  January,  1914,  according  to  the 
contention  of  the  defendant,  Harry  Goodbar 
applied  to  an  agent  of  the  defendant  for  a 
policy  of  life  insurance  in  the  sum  of  $3,000. 
This  application  was  in  writing,  and  is  in- 
troduced in  evidence  In  this  case.  Upon  this 
application  the  defendant  issued  the  policy  of 
insurance  desired,  and  sent  It  to  Its  agent  at 
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Huntington,  who  delivered  it  to  the  insured, 
At  the  time  the  application  was  taken  Good* 
bar  paid  the  sum  of  $5  as  an  advance  on  the 
premium  charged,  which  was  $58.80.  At  the 
time  of  the  delivery  of  the  policy  on  the  8th 
of  January,  1914,  Goodbar  was  not  able  to 
pay  the  balance  of  the  premium,  and  the 
plaintiff  states  that  the  agent  accepted  an- 
other payment  of  $2,  for  which  a  receipt  was 
given,  and  Goodbar's  note  or  due  bill  for 
$51.80,  and  delivered  the  policy  uncondition- 
ally, while  the  agent  swears  that  he  deliver- 
ed the  policy  to  Goodbar  accepting  the  $2  as 
a  conditional  payment,  with  the  understand- 
ing that  the  policy  was  simply  delivered  for 
examination,  and  would  be  retimed  unless 
the  full  premium  was  paid  within  30  days, 
and  he  says  that  he  took  a  written  statement 
from  the  insured  showing  this  fact  This 
writing,  however,  is  not  produced,  and  the 
defendant  shows  that  it  is  unable  to  locate 
the  same  if,  indeed,  it  ever  existed.  On  the 
9th  of  January,  1914,  Goodbar  became  very 
sick  from  bichloride  of  mercury  poisoning, 
presumably  taken  with  suicidal  intent,  and 
on  the  15th  of  that  month  he  died  as  a  re- 
sult thereof.  At  the  time  the  application  for 
insurance  was  made,  and  on  the  same  day, 
Goodbar  was  taken  before  the  company's 
local  medical  examiner.  Dr.  Shafer,  who  ex< 
amined  him  and  submitted  his  result  of  the 
examination  to  the  company  with  the  appli- 
cation for  insurance.  This  same  doctor  was 
called  to  attend  Goodbar  in  his  last  illness, 
and  discovering  while  giving  this  attention 
that  Goodbar  only  had  one  foot,  and  recall- 
ing that  this  did  not  appear  from  the  medi- 
cal examination  which  he  submitted,  he  told 
Goodbar  that  he  ought  to  return  the  policy 
of  insurance,  and  have  the  same  corrected 
so  as  to  show  the  fact  in  that  respect.  Prior 
to  this,  however,  the  agent  of  the  company 
had  come  to  Goodbar's  house  to  secure  the 
return  of  the  policy.  Mrs.  Goodbar  says  that 
both  of  these  parties  represented  that  it 
would  not  affect  the  validity  of  the  policy  in 
the  least,  but  that  they  simply  wanted  it  for 
the  purpose  of  making  it  speak  the  truth. 
The  Goodbarg  refused  to  return  it  to  the 
agent,  but  they  did  return  it  to  the  doctor, 
and  he  sent  it  to  the  company  with  the  ex- 
planation that  the  Insured  had  only  one  foot. 
It  never  was  returned  by  the  company,  but 
a  copy  was  furnished  to  the  plaintiff,  upon 
which  this  suit  was  brought. 

onie  defendant  interposed  to  the  declara- 
tion four  defenses.  The  first  asserted  that 
the  insured  had  committed  suicide  by  taking 
bichloride  of  mercury  within  two  years  of 
the  date  of  the  Issuance  of  the  policy,  and 
that  because  of  a  provision  in  the  policy  to 
the  effect  that  in  case  of  the  suicide  of  the  In- 
sured, while  sane  or  insane,  within  two  years 
from  thie  date  of  the  issuance  of  such  policy, 
the  limit  of  recovery  would  be  the  amount 
of  the  premiums  paid,  it  was  only  liable  for 
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the  sum  of  $7,  the  amount  actually  paid  by 
Goodbar  as  premiiun.  The  second  defense  is 
that  the  insured,  at  the  time  he  applied  for 
said  insurance,  made  an  application  and  ap- 
pended thereto,  over  his  signature,  a  state- 
ment that  the  representations  made  there' 
in  were  true,  and  were  offered  to  the  com- 
pany as  representations  upon  which  they 
might  rely  in  issuing  the  said  policy;  that 
among  the  questions  asked  him  in  said  ap- 
plication was:  "Have  you  ever  had  any  ill- 
ness, injury  or  disease  otiier  than  stated  by 
you  above?*'  That  he  had  not  theretofore 
indicated  that  he  had  had  any  disease  or  in- 
Jury,  and  that  the  answer  to  the  question 
was,  "No.**  That  in  fact  and  in  truth  the 
insured  had  prior  to  that  time  suffered  an 
injury  which  resulted  in  the  loss  of  one  of 
his  feet,  which  fact  he  concealed  from  the 
defendant  Third,  that  he  also,  represented 
in  said  written  application  that  he  had  never 
applied  to  a  company  or  agent  for  insurance 
without  receiving  a  policy  in  the  exact 
amount  and  of  the  kind  applied  for,  when 
in  fact  and  in  truth  within  less  than  one 
year  prior  to  the  issuance  of  this  policy,  and 
the  making  of  this  application,  he  had  been 
rejected  and  refused  insurance  by  two  other 
companies.  Fourth,  that  the  policy  provides 
that  it  shall  continue  in  force  only  for  the 
period  actually  paid  for,  and  that  no  pre- 
miiun oould  be  paid  tor  a  less  period  than 
three  months,  and  that  the  policy  was  simply 
delivered  to  Goodbar  for  examination,  and 
because  of  his  failure  to  make  the  payment 
of  the  premium  provided  by  the  terms  of  the 
policy  prior  to  his  death  his  beneficiary  was 
not  entitled  to  recover  thereon.  The  repli- 
cation to  these  defenses  denies  that  the  in- 
sured committed  suicide;  asserts  that  while 
the  premium  had  not  been  paid,  this  require- 
ment had  been  waived  by  the  company's 
ag^t  by  accepting  the  duebill  or  note  from 
the  insured  for  such  premium,  and  uncondi- 
tionally delivering  the  policy;  and  that  the 
representations  by  the  insured  that  he  had 
received  no  injury  prior  to  the  application 
for  insurance,  and  had  never  been  refused  In- 
surance by  any  other  company,  were  in  ef- 
fect waived  by  the  defendant  because  It, 
through  its  agent,  was  fully  advised  of  the 
facts  In  regard  thereto. 

[1]  As  before  indicated,  the  evidence  upon 
the  question  of  delivery  of  the  policy  and 
waiver  of  the  payment  of  the  premium  is 
conflicting.  The  agent  says  that  he  deliver- 
ed the  policy  for  examination  upon  condi- 
tion that  It  would  be  returned  If  the  pre- 
mium was  not  paid  within  thirty  days,  and 
that  at  the  time  he  so  delivered  it  Goodbar 
signed  a  writing  showing  this  understanding. 
This  writing,  however,  Is  not  produced. 
This  agent  admits  that  Mrs.  Goodbar  was 
present  at  the  time  of  delivery.  She  testi- 
fies that  when  the  agent  came  to  deliver  the 
policy  he  was  advised  that  they  did  not  have 
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the  money  to  pay  the  premium  at  that  time ; 
that  he  told  them  that  he  would  deliver  the 
policy  and  accept  a  note  or  dueblU  for  the 
balance  of  the  premium,  and  that  this  would 
put  the  policy  In  immediate  effect;  that  he 
did  deliver  the  same,  and  that  he  was  paid 
$2  in  money  and  given  a  note  or  duebill  by 
the  insured,  which  note  or  duebill  was  not 
paid  prior  to  Goodbar's  death.  She  says 
that  the  insurance  company's  agent  also 
promised  on  that  occasion  to  indorse  a  note 
for  them  for  a  larger  amount  than  the  bal- 
ance of  the  premium,  upon  which  they  could 
secure  the  money  and  pay  off  this  duebill, 
and  that  she  went  to  his  office  a  day  or  two 
afterward  to  get  him  to  indorse  this  note, 
but  that  he  refused  to  do  so.  Upon  this 
showing  the  Jury,  under  the  instructions  of 
the  court,  found  that  the  requirement  as  to 
the  payment  of  the  premium  had  been  waived 
by  the  company.  The  defendant's  counsel 
do  not  contend  that  such  a  requirement  as 
this  could  not  be  waived.  That  such  can  be 
done  seems  to  be  well  established.  14  R.  G. 
L.  title  "Insurance,"  $  362.  Nor  is  it  doubt- 
ed that  the  testimony  of  Mrs.  Goodbar  would 
constitute  a  waiver,  if  true,  it  being  purely 
a  question  whether  she  or  the  agent  correctly 
reported  the  facts.  The  jury's  finding  la 
conclusive  ui)on  that  question. 

[2)  The  next  defense  relied  upon  Is  that 
of  suicide.  One  of  the  conditions  of  the 
policy  la: 

"In  case  of  suicide,  while  sane  or  insane, 
within  two  years  from  the  date  on  which  this 
insurance  begins,  the  limit  of  recovery  shall 
be 'the  amount  of  premiums  paid  thereon." 

Goodbar  died  within  a  very  few  days  aft- 
er the  issuance  of  the  policy,  and  the  defend- 
ant insists  that  his  death  was  caused  by  bi- 
chloride of  mercury  poisoning,  self-adminis- 
tered. That  his  death  resulted  from  bichlo- 
ride of  mercury  poisoning  there  would  seem 
to  be  no  doubt.  Dr.  Shafer,  who  attended 
him  at  this  time,  testifies  that  this  was  so, 
and  Dr.  Steenbergen,  who  was  called  in  con- 
sultation, Is  likewise  positive  that  Goodbar's 
death  resulted  from  bichloride  of  mercury 
polsoniBg,  and  there  is  no  effort  to  contra- 
dict the  testimony  of  these  witnesses,  or  to 
account  for  his  death  upon  any  other  theory. 
It  is  stated  by  these  doctors  that  when  they 
told  Goodbar  that  he  had  taken  bichloride  of 
mercury  he  denied  It,  but  they  attach  no  sig- 
nificance to  this  denial,  expressing  the  view 
that  they  expected  him  to  make  this  answer. 
There  is  no  direct  evidence  as  to  how  or  by 
whom  this  poison  was  administered  to  the 
insured.  It  Is  within  the  realm  of  possibili- 
ty that  it  was  taken  by  mistake,  or  that  it 
was  administered  to  him  by  some  one  else 
innocently,  or  with  a  homicidal  intent. 
There  Is  no  attempt  to  show  that  he  procured 
the  poison  at  any  time  previous  to  his  death, 
or  how  it  came  Into  his  possession,  if  In  fact 
it  ever  did.    The  tenacity  with  which  men 


cling  to  life  is  so  great  that  suicide  will  not 
be  presumed  unless  the  state  of  facts  under 
which  death  occurs  practically  excludes  every 
other  reasonable  hypothesis,  and  the  court 
so  instructed  the  jury  in  this  case.  There  Is 
no  indication  that  Goodbar  was  not  in  hfa 
right  mind  up  until  the  time  of  his  death. 
In  fact,  the  evidence  shows  that  he  was  en- 
tirely rational,  and  was  suffering  from  no 
sort  of  delusion  or  hallucination  at  any  time. 
While  the  evidence  tending  to  show  death  by 
suicide  was  very  strong,  still  when  we  con- 
sider that  the  poison  was  nevor  traced  into 
Goodbar's  possession,  and  the  possibility  that 
it  may  have  been  taken  Innocently  by  mis- 
take, or  been  administered- to  him  by  some 
one  else  under  the  belief  that  It  was  anoth- 
er substance,  It  may  be  that  the  jury's  ver- 
dict upon  this  question  can  be  justified. 
South  Atlantic  Life  Ins.  Go.  v.  Hurt's  Adm'x, 
115  Va.  898,  79  S.  E.  401,  and  authorities 
there  cited. 

[3]  In  the  application  for  insurance  the  In- 
sured represented  that  he  had  never  suffer- 
ed any  injury.  It  appears  from  the  uncon- 
tradicted evidence  that  the  Insured  at  the 
time  had  only  one  foot,  and  the  plaintiff,  Ms 
wife,  testified  that  the  missing  foot  had  been 
off  for  12  or  13  years.  From  this  It  satis- 
factorily appears  that  some  12  or  13  years 
before  the  insured  had  suffered  an  injuiy 
which  resulted  In  the  loss  of  his  foot.  This 
representation  Is  a  statement  of  fact  within 
the  knowledge  of  the  insured.  It  Is  In  no 
sense  an  expression  of  opinion  upon  his  part. 
As  we  have  repeatedly  held  in  cases  Itke  this, 
the  company,  by  asking  and  demanding  an- 
swers to  certain  questions,  and  the  insured, 
by  making  answers  and  asserting  their  cor- 
rectness, agree  as  to  their  materiality,  and 
make  any  false  statement  in  regard  to  a  mat- 
ter within  the  insured's  knowledge  ground 
for  vitiating  the  policy.  Of  course,  If  the 
answer  was  such  as  only  called  (or  the  opin- 
ion of  the  Insured,  and  he  gave  an  honest 
opinion,  he  could  not  be  charged  with  a  false 
representation.  There  is  no  opinion  called 
for,  however,  so  far  as  this  question  Is  con- 
cerned. It  called  for  a  statement  from  the 
insured  of  something  that  he  knew,  and  his 
answer  is  coupled  with  an  assurance  upon 
his  part  that  the  defendant  could  rely  upon 
the  truthfulness  thereof.  The  replication  at- 
tempts to  escape  the  effect  of  this  false  rep- 
resentation by  asserting  that  the  defendant 
or  its  agent,  knew  the  facts  when  the  appli- 
cation was  given.  It  sufiSbces  to  say  that  this 
contention  is  supported  by  no  evidence  what- 
ever. On  the  contrary,  It  is  shown  by  the 
agent  that  he  never  saw  Goodbar  before  he 
came  to  his  office  and  made  application  for 
the  Insurance,  and  that  he  did  not  know  un- 
til after  the  policy  was  delivered  that  the  in- 
sured had  only  one  foot  ^he  medical  ex- 
aminer states  that  he  had  no  knowledge  of 
Goodbar's  condition;  that  In  examining  him 
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for  the  insurance  be  did  not  make  such  an 
investigation  as  would  disclose  this  injury, 
and  only  discovered  it  when  he  subsequently 
came  to  attend  him  while  he  was  sick  in  bed 
suffering  from  the  bichloride  of  mercury 
poisoning. 

[4]  The  next  ground  of  defense  is  that  the 
insured  represented  that  he  had  never  ap- 
plied for  and  been  refused  insurance  in  any 
other  company.  This  representation  is  like- 
wise one  of  fact,  and  is  material,  and  if 
false  will  avoid  the  policy  issued  upon  an  ap- 
pUcatiou  containing  it  25  Gyc.  819;  14  R. 
G.  L.  tiae  "Insurance,"  |  258;  Bacon  on  Life 
and  Accident  Insurance,  §  2d3.  The.  facts 
proved  on  this  issue  are  that  on  the  3d  day 
of  December,  1913,  Goodbar  made  an  ap- 
plication for  a  policy  of  $3,000  in  the  Ohio 
National  Life  Insurance  Gompany.  This  ap- 
plication was  in  writing  and  was  signed  by 
Goodbar,  and  is  introduced  in  evidence  in 
this  case  with  the  testimony  of  the  medical 
director  of  that  company,  who  likewise  tes- 
tifies that  on  the  27th  of  December  the  ap- 
plication was  rejected;  that  the  agent  who 
took  the  application  was  at  once  notified  of 
this  fact  and  directed  to  return  to  Goodbar 
the  advance  payment  of  $5  made  by  him  at 
the  time  of  taking  the  application,  and  take 
up  the  receipt  given  him  therefor;  that  this 
was  done,  and  the  receipt  given  to  Goodbar 
for  the  $5  returned  to  the  home  office  of  the 
company  at  Gincinnati  on  the  31st  of  De- 
cember, 1913.  The  plaintUf,  however,  at- 
tempts to  escape  the  effect  of  this  refusal  by 
asserting  that  the  application  in  this  case 
was  made  on  the  1st  day  of  December,  1913, 
two  days  before  the  application  made  to  the 
Ohio  National  Life  Insurance  Gompany,  and 
she  introduced  in  evidence  a  receipt  which 
was  given  by  the  agent  at  the  time  the  appli- 
cation was  taken,  and  which  is  dated  Decem- 
ber 1,  without  indicating  any  year,  and  she 
asserts  that  this  was  given  to  her  husband 
by  the  agent  on  the  1st  day  of  December, 
1913.  The  application,  it  is  admitted,  was 
taken  at  the  same  time.  It  is  dated  Janu- 
ary 1,  1914,  and  sighed  by  Goodbar.  The 
medical  examination  it  is  shown  was  made 
upon  the  same  day,  and  it  is  dated  January 
1,  1914.  The  agent  who  took  the  application, 
and  the  physician  who  made  the  medical  ex- 
amination, both  testify  that  these  dates  are 
correct  The  agent  admits  that  the  receipt 
produced  was  given  by  him,  but  he  says  that 
the  date  (December  1  is  a  mistake,  and  oc- 
curred by  his  writing  the  name  of  the  previ- 
ous month  from  force  of  habit,  l^is  expla- 
nation is  entirely  plausible.  Very  often  those 
who  are  in  the  habit  of  frequently  writing 
dates,  in  changing  from  one  month  to  anoth- 
er, make  mistakes  like  this.  If,  however,  the 
plaintiff's  contention  is  correct  that  the 
transaction  was  really  had  on  the  Ist  of  De- 
cember, 1913,  we  are  entirely  at  a  loss  to  un- 
derstand   why    the    application    signed    by 
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Goodbar  is  dated  on  the  1st  of  January  f(d- 
lowing,  and  the  medical  examination  like- 
wise bore  that  date.  It  is  quite  possible 
that  in  writing  the  date  on  the  first  day  of 
the  month  by  mistake  the  name  of  a  preced- 
ing month  might  be  used,  but  it  is  without 
the  realm  of  possibility  that  the  name  of  a 
succeeding  month  and  a  new  year  would  be 
inserted.  However,  this  is  not  so  material 
in  this  case,  as  it  appears  that  on  the  12th 
day  of  June,  1913,  the  insured  made  an  ap- 
plication in  writing  to  the  Gonservative  Life 
Insurance  Gompany  for  a  policy  of  $1,000  on 
his  life.  This  application  is  in  writing,  and 
is  introduced  in  evidence  with  the  testimony 
of  the  secretary  of  that  company  who  like- 
wise testifies  tliat  the  insurance  asked  for 
was  refused,  and  this  fact  communicated  to 
the  agent  who  solicited  and  secured  the  ap- 
plication, who  in  turn  testifies  that  he  de- 
livered in  person  to  Goodbar  the  letter  ad- 
vising him  of  the  refusal  of  the  company  to 
issue  the  policy  long  before  the  application 
in  this  case  was  made.  There  is  no  attempt 
to  explain  this.  This  false  representation 
unexplained  was  sufficient  to  defeat  plain- 
tiff's recovery. 

[6,  6]  This  disposes  of  the  several  defenses 
relied  upon,  but  inasmuch  as  the  case  will 
have  to  go  back  for  a  new  trial,  it  is  nec- 
essary for  us  to  pass  upon  the  instructions. 
Instruction  No.  1  given  for  the  plaintiff  told 
the  Jury  that  inasmuch  as  the  defendant  re- 
lied upon  false  representations  to  defeat  re- 
covery it  must  appear  from  the  evidence  that 
such  representations  were  made  by  the  in- 
sured, Harry  Goodbar,  willfully,  and  with 
the  intent  to  deceive  the  insiurer,  and  that 
such  false  representations  were  relied  upon 
by  the  company ;  or  that  the  answers  to  the 
questions  asked  were  not  only  false,  but  that 
the  thing  inquired  about  was  peculiarly  with- 
in the  knowledge  of  the  insured ;  and  that  if 
the  defendant  had  failed  to  establish  its  de- 
fenses of  fraudulent  representations,  or  any 
of  them,  then  the  verdict  must  be  for  the 
plaintiff.  It  was  error  to  give  this  instruc- 
tion because  it  told  the  Jury  in  the  first  place 
that  if  the  defendant  failed  to  establish  any 
of  its  defenses  the  verdict  must  be  for  the 
plaintiff,  while  exactly  the  reverse  of  this  is 
true.  If  the  defendant  established  any  one 
of  its  defenses,  it  was  entitled  to  a  verdict 
It  is  also  misleading  in  that  it  submits  to 
the  jury  the  question  of  the  intent  with 
which  Goodbar  made  the  representations, 
and  tells  the  jury  that  he  must  have  made 
them  willfully,  and  that  they  must  find  that 
they  were  relied  on;  Now  the  representa- 
tions relied  upon  for  defense  in  this  .case  do 
not  call  for  opinions,  and  the  court  should 
not  have  submitted  the  question  of  the  insur- 
ed's good  faith  to  the  jury.  These  defenses 
were  based  upon  misrepresentations  of  facts, 
of  which  the  insured  was  bound  to  have 
knowledge,  and  as  we  have  repeatedly  held 
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the  parties  made  these  questions  and  an- 
swers material  by  their  contract,  and  if  the 
insured  gave  false  answers  to  them  the  pol- 
icy is  vitiated,  even  though  he  may  have 
done  so  with  no  intention  of  deceiving,  and 
under  the  impression  that  they  were  not 
matters  of  any  importance,  or  even  tempo- 
rarily have  forgotten  the  facts  in  regard  to 
the  transactions  inquired  about.  If  it  was 
the  purpose  of  this  instruction  to  submit  to 
the  Jury  the  question  of  the  good  faith  of 
the  insured  where  a  matter  of  opinion  was 
inquired  about,  then  there  was  no  evidence 
in  the  ease  which  Justified  it  It  was,  there- 
fore, misleading,  and  should  not  have  been 
given.  If  it  was  the  intention  to  submit  to 
the  Jury  the  question  whether  these  repre- 
sentations were  matters  of  opinion,  or  wheth- 
er the  answers  made  thereto  were  made  In 
good  faith,  then  it  was  wrong  because  the 
questions  did  not  call  for  any  opinion,  and 
as  matter  of  law  the  good  faith  of  the  in- 
sured in  making  the  answers  was  not  materi- 
al Schwarzbach  v.  Protective  Union,  25  W. 
Va.  622,  52  Am.  Bep.  227;  Logan  v.  Assur- 
ance Society,  57  W.  Va.  384,  50  S.  B.  620; 
Myers  v.  Life  Ins.  C!a,  83  W.  Va.  300,  08  S. 
EL  424;  Harris  v.  Ins.  Co.,  86  W.  Va.  688, 
104  S.  E.  121. 

Instruction  No.'  2  given  on  behalf  of  the 
plaintiff  presented  the  theory  that  the  de- 
fendant might  waive  the  requirement  of  pay- 
ment of  the  premium,  and  tells  the  Jury  that 
if  a  duebiU  or  note  was  accepted  and  the 
policy  delivered  unconditionally,  this  ire- 
quirement  of  payment  was  thereby  waived. 
This  instruction,  we  think,  properly  pro- 
pounds the  law  upon  this  question. 

Instruction  No.  8  is  on  the  question  of  sui- 
cide. It  tells  the  Jury  that  if  there  is  a 
doubt  whether  the  insured  came  to  his  death 
by  suicide  or  natural  causes,  and  there  is 
no  convincing  evidence  upon  the  cause  of  his 
death,  the  law  presumes  that  his  death  was 
produced  by  natural  causes;  that  the  law 
requires  more  than  a  preponderance  of  the 
evidence  to  establish  suicide ;  that  every  hy- 
pothesis consistent  with  death  from  natural 
causes  must  be  excluded.  This  instruction 
is  a  fair  statement  of  the  law  as  to  the  char- 
acter of  proof  required  to  establish  death  by 
suicide,  and  while  the  defendant  assigns  as 
error  the  action  of  the  court  in  giving  it,  no 
reason  is  given  or  argument  adduced  to  sup- 
port the  assignment. 

On  the  part  of  the  defendant  the  court 
gave  a  number  of  instructions  correctty  pre- 
senting its  various  defenses.  These  instruc- 
tions, so  far  as  they  apply  to  the  false  repre- 
sentations made  by  tbe  plaintiff  in  his  appli- 
cation, are  in  direct  conflict  with  the  plain- 
tiff*s  instruction  No.  1.  We  think  they 
very  clearly  present  the  correct  theory  to  the 
Jury,  and  that  there  was  no  error  in  refus- 
ing to  give  other  instructions  offered  by  the 


defendant  covering  the  same  ground.  An 
instruction  was,  however,  offered  by  the  de- 
fendant calling  for  the  Judgment  of  the  court 
upon  defendant's  defenses,  and  asking  the 
court  to  tell  the  Jury  as  matter  of  law  that 
defendant  had  made  good  defense  to  the  suit, 
and  that  the  Jury  should  so  find.  This  in- 
struction was  refused.  In  the  view  of  the 
case  we  have  above  outlined  it  should  have 
been  given. 

We  will  reverse  the  Judgment  of  the  cir- 
cuit court  of  Cabell  county,  set  aside  the 
verdict  of  the  Jury,  and  remand  the  cause 
for  a  new  trial. 
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(.Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Oct  11,  1921.) 

(ByUahM$  hy  the  OaurtJ 

1.  Appeal  «jid  error  ^s»242(3)«-Demarr6r  !■- 
oorporatfld  with  asswer  but  not  AM  9r  actetf 
upon  will   be  disregarded. 

A  demurrer  incorporated  in  a  paper  with  an 
answer,  but  not  in  any  way  filed  nor  acted 
upon  as  a  demurrer,  is  disregarded  and  treated 
as  a  fugitive  paper,  because  not  shown  to  have 
been  brought  to  the  attention  of  the  court,  not- 
withstanding the  filing  of  the  paper  as  an  an- 
swer to  be  used  as  an  affidavit,  on  a  motion  to 
dissolve  an  injunction. 

2.  Railroads  €=»21 6— Cannot  be  compelled  to 
operate  temporarily  oonstnicted  side  track  on 
land  under  privilege  terminable  at  landown- 
er's will. 

A  common  carrier  railroad  cannot  be  re- 
quired by  any  Judlcitd  process,  to  reconstract 
and  operate  a  side  track  or  other  ftunlity  tem- 
porarily constructed  and  operated  on  land  ad- 
joining its  right  of  way,  under  a  verbal  and 
gratuitous  permission  of  the  owner  of  the  land 
and  an  agreement  between  him  and  the  owner 
of  the  railroad,  that  the  privilege  so  granted 
should  be  terminable  at  the  will  and  option  of 
the  owner  of  the  land. 

3.  Railroads  ^=:»216— Side  traoks  oonstmctad 
under  lease  held  removable  by  landowner. 

Uncontradicted  testimony  of  such  owner  and 
the  operators  of  such  railroad,  to  the  eftect  that 
such  track  or  facility  was  not  constructed  and 
operated  within  the  limits  of  a  lease  executed 
by  the  former  to  the  latter,  which  is  very 
general  and  Indefinite  as  to  the  land  covered 
by  it,  aided  by  conduct  amounting  to  a  practi- 
cal construction  of  the  lease,  excluding  the  lo- 
cation in  question  from  it,  warrants  the  dis- 
solution of  an  Injunction  inhibiting  the  land- 
owner from  tearing  up  such  track  and  command- 
ing the  railway  company  to  resume  the  use  of 
it. 

Appeal  from  (Circuit  Court,  Lincoln  County. 

Suit    by    the    Malleable    C!k>al    Company 
against  James  Potter  and  others,  and  from 
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a  decree  dissolving  an  injunction  inhibiting 
the  defendant  Roman  Pickens  from  Interfer- 
ing with  the  <H>eratton  of  a  railway,  plaintiff 
appeals.    Affirmed. 

Price,  Smith,  Spilman  &  Clay,  of  Charles- 
ton, and  D.  B.  Wilkinson,  of  Hamlin,  for  ap- 
pellant 

Murray  Briggs,  of  Charleston,  for  appel- 
lee. 

POFFENBABGER,  J.  Appellant,  the  Mal- 
leable Coal  Company,  complains  of  an  order 
of  the  circuit  court  of  Lincoln  coimty,  entered 
in  vacation,  dissolving  an  injunction  inhibit- 
ing the  appellee  Boman  Pickens  from  Inter- 
fering with  the  operation  of  what  Is  called 
the  tipple  track  of  the  Oobbs  Creek  Railway, 
and  especially  from  tearing  up  that  track, 
and  conunanding  the  appellees  James  Potter 
and  Charles  Morgan,  alleged  owners  and  op- 
erators of  said  railway,  without  discrimina- 
tion against  said  Malleable  Coal  Company,  to 
haul  its  coal  over  said  tipple  track,  for  dump- 
ing into  railway  cars  on  a  side  track  of  the 
Coal  River  Branch  of  the  Chesapeake  &  Ohio 
Railway. 

The  theory  of  the  biU  and  of  the  injunc- 
tion order  awarded  thereon  is  that  the  Cobbs 
Creek  Railway  is  a  common  carrier,  and,  as 
such,  wrongfully  ceased  and  refused,  on  or 
about  September  18,  1020,  further  to  haul 
coal  of  the  plaintiff  from  Its  mine  situated 
somewhere  on  the  main  line  of  the  railway. 
In  the  Cobba  Creek  Valley,  over  said  tipple 
track,  at  the  Instance  and  by  reason  of  the 
protest  of  the  defendant  Roman  Pickens,  on 
whose  land  said  tipple  track  \a  located ;  and, 
that,  soon  after  September  27,  1920,  the  Pub- 
lic Service  Commission  of  this  state  having 
ordered  said  railway  company  to  resume  the 
hauling  of  the  plaintiff's  coal,  Pickens  and 
his  employees  wrongfully  tore  up  portions  of 
that  track  and  thus  prevented  obedience  to 
the  order. 

The  temporary  injunction  inhibited  Pickens 
from  further  molestation  of  the  track  and  re- 
quired the  railway  company  to  restore  the 
portion  of  It  that  had  been  torn  up  and  re- 
sume and  continue  the  hauling  of  the  coal. 

[1]  If  the  facts  disclosed  by  the  pleadings 
and  the  depositions  taken  and  filed  justified 
dissolution  of  the  injunction,  it  will  be  unnec- 
essary to  enter  upon  any  inquiry  as  to  the  pro- 
priety of  the  remedy  invoked  by  the  plaintiff. 
Sufficiency  of  the  bill  was  not  tested  by  any  de^ 
murrer  thereto.  In  a  paper  filed  by  him,  the 
defendant  Pickens  demurred  to  the  bill  and 
answered  it,  but  that  paper  was  not  filed  as  a 
demurrer.  On  the  hearing  of  the  motion,  it 
was  filed  as  an  answer,  together  with  the  an- 
swer of  Charles  Morgan  filed  In  the  same 
way,  and  treated  as  an  affidavit  A  demur- 
rer incorporated  in  the  body  of  an  answer,  but 
not  mentioned  or  referred  to  in  the  caption 
thereof,  nor  In  any  decree  or  order  In  the 


cause,  Is  disregarded  and  treated  as  a  fugitive 
paper,  because  It  does  not  appear  to  have 
been  brought  to  the  attention  of  the  court 
Pheasant  v.  Hanna,  63  W.  Va.  613,  60  S.  E. 
618.  It  is  not  perceived  that  mention  of  the 
demurrer  in  the  caption  can  make  any  differ- 
ence. The  paper  was  never  filed  as  a  demur- 
rer and  the  caption  is  not  material.  Nothing 
in  the  order  suggests  consideration  of  the 
bill  as  to  Its  sufficiency. 

The  Cobbs  Creek  Railway  is  a  narrow- 
gauge  road  built  primarily  for  the  hauling  of 
logs  and  lumber,  about  the  year  1906,  by  the 
Mohler  Lumber  Company,  in  conjunction  with 
one  W.  W.  Smoot;  the  former  fornlshing  the 
materials  and  the  latter  doing  the  construc- 
tion work,  with  the  understanding  that  he 
should  have  45  per  cent  of  the  profits  aris- 
ing from  the  operation  of  the  road,  and  the 
lumber  company  55  per  cent  Near  the  mouth 
of  Cobbs  creek,  It  connected  with  what  was 
then  the  Coal  River  Railroad,  now  the  Coal 
River  Branch  of  the  Chesapeake  A  Ohio  Rail- 
way. At  that  point,  it  was  necessary  to  pass 
over  the  land  of  Pickens,  for  some  distance, 
and  the  Mohler  Lumber  Company  procured  a 
lease  of  about  two  acres  of  the  Pickens  land, 
within  which  the  main  line  and  a  side  track 
called  the  loading  track  and  some  other  ter- 
minal facilities  were  located.  The  tnoA  now 
In  controversy,  the  tipple  track,  was  not  built 
at  that  time,  nor  until  the  year  1917.  Nor  is 
the  Mohler  Lumber  Company  lease  very  im- 
portant now,  since  it  expired  in  the  year  1913. 
Lumber  and  timber  transportation  over  the 
road,  by  the  Mobler  Lumber  Company,  seems 
to  have  terminated  about  the  year  1909,  and, 
early  in  that  year,  the  operators  of  the  road 
began  to  transport  oil  well  supplies  over  it  up 
into  the  Cobbs  Creek  region  of  country. 
Thereupon  a  controversy  is  said  to  have  aris- 
en between  Pickens  and  the  lumber  company, 
as  to  right  In  the  latter  to  transport  anything 
other  than  timber  and  timbering  supplies  over 
the  land.  Smoot  says  he  became  the  sole 
owner  of  it  in  July,  1918,  and  operated  It 
until  September  1,  1919,  on  which  date  it 
passed  into  the  hands  of  James  Potter  &  Co., 
under  a  contract  of  purchase,  made  about 
July  1,  1919.  Smoot  may  have  owned  the 
road  individually  at  an  earlier  date. 

[2,  3]  He  operated  It  under  the  arrange- 
ment between  himself  and  the  Mohler  Lum- 
ber Company,  or  as  his  own,  and  constructed 
what  Is  known  as  the  tipple  track  in  1917, 
whoi  he  was  paying  Pickens  rent  at  the  rate 
of  $75  per  month.  It  seems  to  be  about  600 
feet  long  and  turns  off  from  the  main  line 
near  the  l;>oint  at  which  that  line  emerges 
from  the  Cobbs  Creek  Valley,  and  crossing 
level  land  between  that  line  and  the  hill,  runs 
up  along  the  hillside  to  a  point  at  which  the 
tipple  used  by  the  Malleable  Coal  Company 
stands  apparently  on  the  right  of  way  of  the 
Chesapeake  &  Ohio  Railway,  in  part*  and  on 
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the  land  of  PlckenSi  in  part  The  ownership 
of  the  tipple  seems  to  be  conceded  to  the  Mal- 
leable Coal  Company,  but  by  whom  it  was 
erected  is  not  clearly  disclosed.  This  track 
was  never  used  for  any  purpose  other  than 
the  transportation  of  the  Malleable  Coal  Com- 
pany's coal  from  its  mine  somewhere  up 
Cobbs  creek  to  this  tipple.  Both  Smoot  and 
Pickens  testify  that  it  was  constructed  under 
a  verbal  permit  given  by  the  latter  and  with- 
out charge  for  the  use  and  occupation  of  the 
land.  Smoot  says  he  hauled  coal  for  the 
Malleable    Coal    Company    until    December, 

1918,  at  which  time  that  company  closed  its 
mine,  but  that  Pickens  had  interrupted  his 
use  of  it  on  two  occasions,  before  he  ceased 
to  use  it  by  reason  of  the  closing  of  the  mine. 
Pickens  says  he  gave  Smoot  permission  to  use 
the  land  for  that  track  until  he  should  need 
it  himself.  Under  the  impression  that  he 
would  have  no  further  use  for  the  track, 
Smoot  took  up  the  rails  from  it  in  March, 

1919.  Between  that  date  and  July  1,  1919, 
he  entered  into  negotiations  with  James  Pot- 
ter &  Co.,  for  sale  of  the  railway  to  them  for 
use  in  connection  with  their  oil  and  gas 
operations  in  the  Cobbs  Creek  country  in 
which  they  had  a  lease  of  12,900  acres  of  oil 
territory.  The  sale  seems  to  have  been  made 
as  of  July  1,  1919,  but  late  in  June  of  that 
year  a  flood  damaged  the  railway,  and  Smoot 
had  to  repair  it  before  the  purchasers  would 
consummate  their  contract  In  doing  so,  he 
used  the  rails  taken  from  the  tipple  track. 

On  July  1, 1919,  the  date  of  the  purchase  of 
the  railway,  and  after  the  rails  had  been  ta- 
ken from  the  tipple  track  and  while  the 
mine  of  the  Malleable  Coal  Company  was 
closed,  James  Potter  &  Co.  leased  from  Pick- 
ens, for  a  period  of  five  years,  at  a  rental 
of  $100  per  month,  what  is  described  as  about 
a  quarter  of  an  acre  of  land,  as  being  the 
same  tract  of  land  which  was  occupied  by 
the  terminal  of  the  Cobbs  Creek  Railway,  as 
having  one  office  building,  one  hoisting  house, 
one  small  freighthouse,  and  one  sandhouse 
on  it,  and  as  being  then  under  lease  by  the 
month  to  the  Cobbs  Creek  Railway  Company. 
Under  this  lease  the  lessee  has  the  privilege 
of  renewal  for  an  additional  five  years  and 
also  the  privilege  of  termination,  upon  three 
months'  notice  and  the  payment  of  all  ren- 
tals, at  any  time  within  the  term.  Having 
coal  in  the  land  of  the  leased  premises,  Pick- 
ens made  this  reservation:  "Right  to  load 
coal  on  and  over  the  eastern  part  of  the 
property  hereby  leased  where  the  coal  dumps 
are  now  located" — ^if  he  should  desire  to  do 
so.  The  only  dumps  disclosed  by  the  evidence, 
as  being  located  on  the  eastern  part  of  the 
leased  property,  are  the  loading  tipple  of  the 
Malleable  Coal  Company  and  what  is  called 
the  Jarrett  and  Wright  coal  chute.  At  a  date 
not  disclosed,  Pickens  had  leased  his  coal  to 
Jarrett  and  Wright  and  they  had  opened  a 
mine  In  the  hillside,  near  the  right  of  way  of 


the  Chesapeake  &  Ohio  Railway,  and  con- 
structed a  chute  leading  to  a  side  trade 
Finding  the  dip  of  the  coal  to  be  In  the  direc- 
tion of  their  mining,  they  discontinued  their 
operation.  At  a  date  not  given,  Pickens 
leased  his  land  to  Smoot  and  Carter  for  min- 
ing, and  they  opened  a  mine  and  erected  a  tiiv- 
ple  near  the  main  line  of  the  Cobbs  Creek 
Railway,  with  intent  to  load  the  coal  Into 
the  narrow-gauge  cars  of  that  road,  for  trans- 
portation over  the  main  line  and  the  tipple 
track  and  transfer  thereof,  by  means  of  the 
Malleable  Coal  Company's  tipple,  into  the 
standard-gauge  cars  of  the  Chesapeake  & 
Ohio  Railway  Company. 

In  August,  1919,  under  a  verbal  permission 
given  by  Pickens,  to  James  Potter  &  Co.,  oper- 
ators of  the  Cobbs  Creek  Railway,  the  Malle- 
able Coal  Company  replaced  the  rails  on  the 
tipple  track,  and  began  the  shipment  of  coal 
over  it  to  their  tipple.  At  about  the  same  time, 
Smoot  and  Carter  endeavored  to  obtain  per- 
mission of  the  Malleable  Coal  Company  to 
load  their  coal  into  Chesapeake  &  Ohio  cars 
from  the  same  tipple.  Their  request  having 
been  refused,  they  endeavored  to  obtain  per- 
mission for  the  placing  of  box  cars  on  the 
Chesapeake  &  Ohio  Railway  Company  side 
track,  apparently  owned  or  controlled  by  the 
Malleable  Coal  Company.  This  privilege  hav- 
ing been  denied,  Pickens  notified  James  Potter 
&  Co.  not  to  haul  any  more  coal  over  the  tip- 
ple track  for  the  Malleable  Coal  Company, 
and,  in  obedience  to  this  order,  they  ceased  to 
do  so.  Thereupon  the  Malleable  Coal  Company 
applied  to  the  Public  Service  Commission  of 
this  state  for  an  order  requiring  the  railway 
to  transport  its  coaL  A  temporary  order  was 
awarded,  and  then  Pickens  took  up  some  of 
the  rails  from  the  track  and  thus  prevented 
resumption  of  transportation.  In  this  state 
of  affairs,  the  Malleable  Coal  Company  ap- 
plied for  and  obtained  said  injunction. 

It  is  manifestly  unnecessary  to  determine 
whether  or  not  the  Cobbs  Creek  Railway  is 
a  common  carrier.  If  it  is,  it  does  not  follow 
that  the  tipple  track  is  permanently  or  Irrev- 
ocably located  upon  the  land  of  Pickens. 
Whether  the  track  in  question  belongs  to  that 
company  or  not  is  left  in  doubt  by  the  evi- 
dence. It  desired  to  haul  the  coal,  and  the 
producer  of  the  coal  wanted  it  hauled.  It 
obtained  permission  for  restoration  of  the 
track,  and  the  coal  producing  company  re- 
stored it  under  that  permission.  It  was  orig- 
inally built  by  the  railway  company  as  a  teo- 
ant  at  will  of  Pickens  and  restored  and  the 
use  thereof  resumed  in  the  same  manner, 
except  as  to  the  reconstruction.  The  conten- 
tion that  Pickens  leased  the  tipple  to  James 
Potter  &  Co.  is  not  well  founded.  The  ar- 
gument is  that  he  must  have  leased  it,  be- 
cause he  reserved  the  right  to  use  it  t^^ 
that  the  lease  of  the  tipple  impliedly  included 
a  lease  of  the  means  of  using  it,  namely,  the 
tipple  track.    The  terms  of  the  reservation  in 


<3itL^ 


BAINES  ▼.  STOKELY 
(108  S.1L) 


903 


the  lease  do  not  warrant  this  conclusion. 
Pickens  reserved  the  right  to  load  coal  on 
and  over  the  eastern  part  of  the  property  at 
the  point  where  the  coal  dumps  were  located. 
There  are  no  words  in  the  reserration  fairly 
indicatiye  of  Intention  to  reserve  right  to  use 
the  Malleable  Coal  Company's  tipple.  The 
reserved  right  was  to  load  coal  over  the  east- 
em  part  of  the  property.  The  mention  of 
the  dumps  was  mere  matter  of  description  of 
the  portion  of  the  land  the  lessor  reserved 
the  right  to  use. 

The  indefinite  lease  giving  no  boundary 
lines,  Interpreted  by  the  evidence  bearing  up- 
on its  meaning,  found  in  the  record,  does  not 
Include  the  land  on  which  the  tipple  is  locat- 
ed. If  the  terms,  "Now  under  lease  by  the 
month  to  the  said  Cobbs  Creek  Railway  Co.,'* 
could  be  treated  as  a  reference  to  the  lease 
given  the  Mohler  Lumber  Company,  the  land 
on  which  part  of  the  tii^le  track  is  located 
is  not  within  that  lease,  and  that  track  was 
no  part  of  the  Cobbs  Creek  Railway  terminal 
while  the  lease  was  in  force,  nor  between  the 
year  1913,  in  which  it  expired,  and  the  year 
1917.  If  the  lease  was  continued  as  a  verbal 
holding  over  from  year  to  year,  on  payment 
of  rental,  it  still  cannot  be  regarded  as  em- 
bracing all  of  the  land  on  which  the  tipple 
track  is  located.  If  the  pasrments  of  rental 
from  1913  until  1917  were  made  merely  for 
terminal  facilities  and  did  not  continue  Qie 
lease,  the  terminal  facilities  did  not  then  in- 
clude the  tipple  track.  They  included  only 
the  main  track,  the  loading  track,  sandhouse^ 
freighthouse,  office,  and  hoist.  In  the  new 
lease  taken  July  1,  1919,  the  area  of  the 
leased  land  is  described  as  being  about  a 
quarter  of  an  acre.  In  the  Mohler  Lumber 
Company  lease  of  1906,  the  area  is  described 
as  embracing  about  two  acres.  Hence,  it  Is 
clear  that  there  was  no  intention  to  lease,  on 
July  1,  1919,  all  of  the  land  that  was  in  the 
former  lease.  Moreover,  in  1919,  the  tipple 
track  was  not  one  of  the  terminal  facilities  of 
the  railway.  It  was  not  then  in  operation. 
The  rails  had  been  taken  from  it  and  used 
for  repair  of  the  main  line.  Besides,  it  was 
not  used  for  general  railway  purposes,  but 
only  for  the  hauling  of  the  Malleable  Coal 
Company's  coal  to  its  tipple.  According  to 
the  evidence  of  Smoot  and  Pickens,  it  was 
not  constructed  under  the  monthly  lease  re- 
ferred to  in  the  later  lease.  It  was  a  mere 
privilege  outside  of  the  lease,  gratuitously 
and  temporarily  conferred.  No  witness  ex- 
pressly contradicts  this  testimony,  nor  do  auy 
established  facts  or  circumstances  overthrow 
it.  The  grant  and  acceptance  of  this  privi- 
lege amounted  to  a  practical  construction  of 
the  monthly  lease  by  the  parties  thereto. 
Likewise,  the  conduct  and  circumstances  at- 
tending the  restoration  of  the  track  practi- 


Upon  this  view  of  the  evidence,  including 
the  situation,  piu*poses,  and  relations  of  the 
parties,  we  are  of  the  opinion  that  the  court 
below  did  not  err  in  its  dissolution  of  the  In- 
junction. The  order  under  review  Is  an  inter- 
locutory one,  entered  upon  proof  that  Is  very 
incomplete  as  to  some  of  the  vital  issues  in- 
volved. It  does  not  appreciably  tend  to  sus- 
tain the  contention  of  the  appellant.  Addi- 
tional evidence  to  be  taken  for  the  final  hear- 
ing and  disposition  of  the  cause  may  be  suffi- 
cient to  establish  right  to  the  relief  sought,  if 
the  remedy  adopted  is  appropriate. 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  affirmed* 


RAINES  V.  STOKELY  et  al. 


(162  Ga.  156) 
(No.  2307.) 


(Supreme  Court  of  Georgia.     Sept.  30,  1921.) 

(ByUalus  hy  the  Court,) 

1.  SpeoHto    performanoe    <d=s>M4(2)— 4)e8orip- 
tion  of  land  In  petition  held  suffloient. 

The  description  in  the  petition  of  the  lot  of 
land  for  the  conveyance  of  which  specific  per- 
formance was  sought  was  sufficiently  definite 
to  identify  the  subject-matter  of  the  contract  of 
sale. 

2.  Spedllo  performanoe  #s>  1 23— Whether  evl- 
deiice  showed  parol  oontraot  for  sale  of  land 
beyond  a  reasonable  doubt  was  for  the  Jury. 

Under  the  evidence  in  the  case  it  was  a 
question  for  the  jury  to  decide  whether  the 
parol  contract  for  the  sale  of  the  land  was 
made  out  so  clearly,  strongly,  and  satisfactorily 
as  to  leave  no  reasonable  doubt  as  to  the 
agreement 

3.  Speclflo  performanoe  ^=»12l(ll)— Evidenoe 
held  sufficient  to  warrant  finding  that  tender 
of  balance  of  purchase  money  on  lot  In 
controversy  was  made. 

There  was  a  general  statement  in  the  plain- 
tiff's testimony  to  the  effect  that  she  "offered 
her  [the  defendant  of  whom  specific  perform- 
ance is  sought!  what  the  balance  was  on  the  lot 
that  I  was  claiming;  ■»  *  ■»  she  didn't  take 
the  money,  but  I  am  still  willing  to  pay  it  to 
her;**  and,  besides,  a  letter  was  introduced  in 
evidence  from  the  plaintiff  to  the  defendant, 
stating  that  she  makes  tender  of  the  money; 
and  this  testimony  in  regard  to  tender  was  un- 
controverted.  Such  evidence  would  have  au- 
thorized the  jury  to  find  that  a  tender  of  the 
balance  due  of  the  purchase  money  for  the  lot 
in  controversy  was  duly  made. 

4.  Parties  ^=>84(4)»Whetber  purdiaser  could 
proceed  against  vendor's  sole  heir  for  speoifA 
performance  without  making  administrator  a 
party  should  have  been  raJsed  by  demur- 
rer,  and  not  motion  for  nonsuit. 

If  the  defendant  in  the  case  had  desired  to 
challenge  the  right  of  the  plaintiff  to  proceed 


against  the  widow  of  the  vendor  of  the  land, 
cally  construed  both  the  monthly  lease  and  I  who  is  alleged  to  be  the  sole  heir  of  her  de- 
the  new  lease  of  July  1,  1919.  ^  ceased  husband,  and  to  have  specific  perform- 
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ance  of  the  husband's  contract,  without  making 
the  administrator  of  the  latter  a  party,  this 
question  should  have  been  raised  by  demurrer, 
ttod  not  by  a  motion  for  nonsuit. 

5.  Pleiullag  «=s>2l2— Where  a  questloa  was 
properly  raised  by  demurrer  and  presumably 
abandoned,  It  cannot  avail  defendant  In  mo* 
tion  for  nonsuit. 

While  there  was  a  general  demurrer  to  the 
petition,  and  also  a  special  demurrer  upon  the 
ground  that  no  definite  or  special  time  was  al- 
leged within  which  the  plaintiff  was  to  make 
pajrment  of  the  unpaid  balances  of  the  pur* 
chase  money,  no  ruling  upon  this  demurrer 
seems  to  have  been  invoked,  and  the  question 
thus  properly  raised  by  demurrer  and  pre- 
sumably abandoned  could  not  avail  the  defend- 
ant in  his  motion  for  a  nonsuit. 

6.  Evideaoe  In  speoHIo  performance  action  hold 
•uffloient  for  submission. 

Under  all  the  evidence  in  the  case,  the 
same  should  have  been  submitted  to  the  jury 
under  proper  instruction  from  the  court. 

Error  from  Superior  Gourt,  Oglethorpe 
Ck>ant7;   W.  h,  Hodges,  Judge. 

Suit  by  Leila  Raines  against  BL  BL  Stoke- 
ly  and  others  for  specific  performance  of  a 
contract  to  sell  "all  that  tract  or  parcel  of 
land  lying,  situated,  and  being  in  Crawford 
district,  in  said  state  and  county,  <m  the 
south  side  of  the  public  road  leading  from 
Crawford  to  Athens,  aftK>nt  one  (1)  mile  west 
of  the  Georgia  Railroad  station  at  Crawford, 
oontalning  one  (1)  acre,  more  or  less,  and 
fronting  said  public  load,  whidi  bounds  it 
on  the  north,  and  adjoining  on  the  west  land 
of  Austin  Qiambers,'  colored,  on  the  south 
lands  of  Betsy  Cales,  colored,  and  the  lot 
wheie<m  said  Gales  now  resides,  and  on  the 
east  lands  of  the  estate  of  Dr.  George  Little, 
deceased,  and  being  the  lot  of  land  cultivat- 
ed by  Betsey  Gales  in  cott<xi  during  the  year 
1919."  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    Reversed. 

Phil  W.  Davis,  Jr.,  of  Lexington,  for  plain- 
tiff in  error. 

W.  W.  Armlstead,  of  Crawford,  Hamilton 
McWhorter,  Jrl,  of  Lexington,  and  Tutt  & 
Brown,  of  ISberton,  for  defendants  in  error. 

BECK,  P.  J.  Judgment  reversed.  All  the 
justices  concur,  exc^t  UILL,  J.,  abs^it 


(27  Ga.  App.  512) 

HENDERSON  v.  COOK.     (No.  12294.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  24,  1921.) 

f8ylldbu$  hy  the  Court,) 

I.  Witnesses  ^=s>397— Jury  may  believe  testi- 
mony of  Impeached  witness  and  disbelieve 
previous  oontradlctory  statements. 

Although   a  witness   may  have  been   suc- 
cessfully impeached,  in  that  the  jury  believe 


that  he  has  previously  made  statements  contra- 
dictory to  his  sworn  testimony  as  to  matters 
relevant  to  the  case,  it  is  not  required  of  them 
that  they  should  lUsregard  such  of  his  sworn 
testimony  as  is  in  conflict  with  his  previous 
statements,  since  the  jury  are  still  entitled  to 
determine  the  credit  to  be  given  any  portion 
of  his  testimony  when  thus  impeached,  indnd- 
ing  the  part  tiius  contradicted;  and  this  is 
true  although,  in  order  to  accept  his  sworn 
testimony,  they  must  reject  as  untrue  the  pre- 
vious contradictory  statements  which  they  be- 
lieve to  have  been  made.  Waycaster  v.  State, 
136  Ga.  95  (8),  102,  70  S.  B.  883.  It  was 
therefore  error  for  the  judge  to  charge  as  fol- 
lows: ''In  this  case  the  court  instructs  yon 
that  a  witness  may  be  impeached  by  proof  of 
contradictory  statements  previously  made  by 
him  as  to  matters  relevant  to  his  testimony  and 
to  this  case.  If  an  attempt  has  been  made  by 
proof  of  contradictory  statements  previously 
made  by  any  witness  in  this  case  to  impeach 
that  witness,  you  may  determine,  from  all  the 
testimony,  first,  whether  any  such  statements 
have  been  made,  and,  secondly,  whether  such 
statements  were  contradictory  statements  to 
those  which  have  been  made  by  the  witness  on 
the  stand,  and,  thirdly,  whether  they  are  ma- 
terial to  his  testimony  and  the  case;  and  if  any 
witness  has  been  successfully  impeadied  by 
proof  of  contradictory  statements,  you  would 
disregard  any  statement  in  conflict  with  state- 
ments previously  made,  unless  corroborated 
by  other  testimony,  direct  or  circumstantial; 
and  the  credit  to  be  given  the  balance  of  the 
testimony  would  be  for  the  jury  to  determine." 
See  Purvis  t.  AtlanU  Northern  By.  Co.,  136 
Ga.  862,  72  8.  B.  343;  Ga.  Ry.  &  Blectric  Co. 
V.  Cocke,  137  Ga.  720,  74  &  B.  244,  in  whidi 
the  charges  heM  to  be  erroneous  were  very 
similar  te  that  excepted  to  in  the  instant  case. 

2.  Trial  ^=»296(l)— Speclflo  erroseoss  Isstmo- 
tion  not  onred  by  general. 

Where  the  court  gives  to  the  jury  an  hi- 
struction  which  is  plain,  speciflc,  and  erro- 
neous within  itself,  such  as  might  tend  to  prej- 
udice the  rights  of  a  litigant  upon  one  of  the 
material  questions  in  the  case,  the  fact  that 
subsequently,  and  in  connection  with  his  charge 
upon  another  and  kindred  phase  of  the  law, 
he  may  use  language  so  general  that  it  might 
possibly  be  construed  as  correctly  covering  the 
principle  of  law  originally  but  erroneously 
charged  upon  cannot  properly  be  taken  as  cor- 
recting or  curing  the  original  error.  Thus,  the 
harmful  effect  of  the  charge  referred  to  in  the 
first  division  of  the  syllabus  was  neither  eor^ 
rected  nor  cured  by  this  instruction  immediately 
following:  "If  a  witness  swears  willfully  and 
knowingly  false,  his  testimony  should  be  disre- 
garded by  the  jury,  unless  corroborated  by  other 
witnesses'  testimony.  It  is  a  question  for  the 
jury  to  determine  whether  a  witness  has  been 
impeached,  and  the  credibility  of  such  witness, 
and  the  weight  his  testimony  shall  receive  hi 
the  consideration  of  the  case."  Bven  if  such 
general  instruction  as  is  contained  in  the  last 
sentence  just  quoted  could  properly  be  taken 
as  sufficient  to  cure  the  plain  and  specific  error 
complained  of,  when  directly  applied  to  and 
given  in  immediate  connection  with  the  erro- 
neous charge  (see  ruling  and  dissent  in  Scog- 
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gins  ▼.  State,  23  Oa.  App.  866,  98  S.  E.  240), 
Buch  could  not  be  the  xxile  where,  as  here,  the 
language  which  is  relied  npon  as  a  correction 
does  not  follow  the  erroneous  charge,  but  could 
reasonably  and  naturally  be  taken  as  having 
reference  to  the  intervening  Instruction  rel- 
ative to  another  phase  of  the  law  of  impeach- 
ment. Central  of  Ga.  Ry.  Co.  v.  Deas,  22  6a. 
App.  425  (3),  96  S.  E.  267.  No  question  as  to 
the  correctoess  of  the  rules  stated  in  the  sub- 
sequent clause  of  the  charge,  which  is  thus  re- 
lied upon  purely  as  a  correction  of  the  previ- 
ous error,  is  presented  for  determination. 

3.  Trial  ^=9296(4,  5)— Jury  held  not  misled  by 
language  used  In  charge  In  view  of  rest  of 
oharge. 

In  charging  the  law  upon  the  degree  of 
care  required  of  the  plaintiff,  a  child  under  the 
age  of  14  years,  the  court  fully  and  clearly  drew 
the  distinction  between  the  diligence  required 
by  such  a  plaintiff  and  the  general  rule  appli- 
cable to  adults;  and  later,  fii  connection  with 
the  language  excepted  to,  referred  to  the  dis- 
tinction which  he  had  already  pointed  out,  and 
instructed  the  jniy  to  apply  the  rule  previously 
given  to  the  instructions  then  given.  The  jury 
could  not  therefore  have  been  reasonably  mis- 
led by  the  language  complained  of.  The  re- 
maining exceptions  to  the  charge  fail  to  shoW 
any  prejudicial  error. 

4.  Exception  without  merit. 

The  exception  talcen  to  the  admisaon  of 
testimony  is  without  merit,  treating  the  state- 
ment complained  of  as  having  been  made  by  the 
plaintiff  himself.  If,  according  to  the  peculiar, 
ambiguous  language  used,  such  statement  be 
taken  as  having  been  made  by  a  mere  bystand- 
er, it  would  be  inadmissible.  But  as  the  am- 
biguity is  not  likely  to  recur  in  a  succeeding 
trial,  it  is  not  necessary  to  elaborate  that  phase 
of  the  exception. 

Error  from  Superior  Court,  Campbell 
County;  J.  B.  Hutcheson,  Judge. 

Action  by  Fred  Henderson,  by  next  friend, 
against  H.  H.  Cook.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Brewster,  Howell  &  Heyman,  of  Atlanta, 
and  Nell  P.  Sterne,  of  Anniston,  Ala.,  for 
plaintiff  In  error. 

Dickson  &  Camp,  of  Fayettevllle,  and  Na- 
pier, Wright  &  \/ood,  of  Atlanta,  for  defend- 
ant in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(27  Ga.  App.  4M) 

FINCHER  V.  DAVIS.     (No.  12108.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct.  24,  1921.) 

(BvUahus  hy  the  Court.) 

I.  Pliysiolaiisandsvnieoo8^s»l4(l),  18(7,9)— 

Pbysloians  liable  for  want  of  oare;    degree 

•f  ears  exerolsed  queetloo  for  Jary;  attetd- 

ant  faota  and  elroumstanoee  oonsldered. 

**A  person  professing  to  practice  surgery 

or  the  administering  of  medidne  for  a  comi>en- 


sation  must  bring  to  the  exercise  of  his  pro- 
fession a  reasonable  degree  of  care  and  skin. 
Any  injury  resulting  from  a  want  of  such  care 
and  skill  will  be  a  tort  for  which  a  recovery 
may  be  had."  Civil  Code  1910,  |  4427.  'The 
exercise  of  this  degree  of  care  and  skill  is  the 
measure  of  professional  duty  in  all  cases;  and 
whether  this  degree  of  care  and  skill  has  been 
exercised  in  a  given  case  is  a  question  of  fact 
for  the  jury.*'  Edwards  v.  Roberts,  12  Oa. 
App.  140,  76  S.  E.  1054.  In  determining  such 
an  issue,  "the  jury  may  consider  all"  the  at- 
tendant facts  and  circumstances  "which  may 
throw  light  on  the  ultimate  question."  Pace 
V.  Cochran,  144  Ga.  261,  265^  86  S.  E.  984,  936. 


2.  Physicians  and  sorgeont  ^=>I8(6),  24(3)— 
Burden  on  pbyaldan  suing  for  price  to  show 
servicee  and  reasonable  price;  presumed  that 
medloal  aervloee  are  performed  In  skillful 
manner. 

In  an  action  by  a  physician  and  surgeon 
to  recover  the  value  of  professional  services 
rendered,  the  burden  is  on  him  to  prove  that 
he  is  a  physician,  that  he  was  employed  as 
such,  that  he  rendered  the  services  alleged, 
and  to  show  the  value  of  such  services  as  rep- 
resented by  the  ordinary  and  reasonable  price 
for  services  of  that  nature.  30  Cyc.  1601;  9 
Enc.  of  Evidence,  828,  829.  In  such  an  action 
(as  well  as  in  a  suit  brought  by  a  patient  for 
malpractice)  the  presumption  is  that  the  surr- 
eal or  medical  services  were  performed  in  an 
ordinarily  skillful  manner,  and  the  burden  is  on 
the  person  receiving  the  services  to  show  a 
want  of  due  care,  skill,  and  diligence.  Ca. 
Northern  Ry.  Co.  v.  Ingram,  114  Ga.  689,  640. 
40  S.  E.  708;  Akridge  v.  Noble,  114  Ga.  949, 
958,  41  S.  E.  78;  80  Cyc.  1602;  21  R.  C.  L. 
406;  9  Enc.  of  Evidence,  834.  The  court  did 
not  err  in  so  charging. 


3.  Husband  and  wife  «=»I9(I5)— Husband  Ha- 
ble  for  professional  servioee  for  wifa 

Where  a  physician  or  surgeon  renders  nec- 
essary professional  services  for  a  wife,  with 
her  consent,  the  husband  is  primarily  liable 
therefor,  even  in  the  absence  of  any  express 
consent  on  his  own  part.  (Mvil  Code  1910,  §§ 
2296,  2297;  Wrightsville  &  Tennille  R.  Co.  v. 
Vaughan,  9  Ga.  App.  871,  372(4),  71  S.  E.  691. 
The  charge  of  the  court,  that  if  the  operation 
was  performed  'Vholly  without  any  authority 
from  this  defendant,  then  the  plaintiff  would  not 
be  entitied  to  recover  a  fee  for  such  operation," 
was  more  favorable  to  the  defendant  than  the 
rule  required. 

4.  Evidence  <8s>506,  548,  550(1)  —  Physician 
oould  testify  that  operation  In  his  presence 
was  done  skillfully;  expert  may  give  opin- 
ion, based  on  testimony  of  others,  or  on  own 
observation. 

The  private  physician  and  surgeon  of  the 
wife,  who  was  familiar  with  the  case  and  all 
the  attendant  facts  and  circumstances,  and  who 
witnessed  the  operation,  was  asked  and  answer- 
ed the  following  question:  "Q.  Was  this  opera- 
tion done  in  a  skillful  manner?  A.  Yes,  sir." 
The  question  and  answer  were  objected  to  upon 
the  ground  that  they  trenched  upon  the  prov- 
ince of  the  jury  In  seeking  and  didting  a  con- 
clusion upon  the  main  issue  in  the  case.    Held^ 
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the  opinion  of  an  expert  on  any  question  relat- 
ing to  bis  profession,  trade,  or  business  is  al- 
ways admissible,  when  given  in  response  to  a 
hypothetical  question  based  upon  the  testimony 
of  witnesses  other  than  himself,  or  where,  as 
here,  the  expert  has  himself  observed  the  facts, 
and  gives  his  opinion  based  upon  his  own  obser- 
vation. Civil  Code  (1910),  §|  5876,  5874; 
Yates  V.  State,  127  Ga.  813(4),  817,  56  S.  E. 
1017;  Taylor  y.  State,  135  Ga.  622(6),  70  a 
E.  237;  Crankshaw  y.  Schweizer  Mfg.  Co.,  1 
Ga.  App.  863,  58  S.  E.  222. 


5.  Appeal  and  error  ^=»IOM(l)— Physlclajis 
and  surgeons  «=s>l4(l)*Trial  «=»253(9)— 
Instruction  as  to  expert  teetlmony  In  action 
for  malpractloe  held  harmless,  and  not  subject 
to  objection  that  It  Ignorsd  other  evidence. 

The  court  charged  the  jury:  "In  consider- 
ing whether  the  plaintiff  in  his  diagnosis,  care, 
and  treatment  of  defendant's  wife  exercised 
ordinary  care  and  sldll,  the  jury  may  not  set 
up  a  standard  of  their  own,  but  must  be  guided 
in  that  regard  solely  by  the  testimony  of  physi- 
cians; and  if  you  are  unable  to  determine  from 
the  testimony  of  physicians  and  surgeons  what 
constitutes  ordinary  care  and  skill  under  the 
circumstances  of  this  case,  then  there  is  a  fail- 
ure of  proof  upon  the  only  standard  for  your 
guidance,  and  the  evidence  is  insufficient  to 
eustain  the  defendant's  plea,  and  you  should 
find  for  the  plaintiff  a  reasonable  amount  for 
the  services  rendered."  Error  is  assigned  as 
to  this  instruction  because  "it  limited  the  jury 
to  a  consideration  of  the  testimony  of  physi- 
cians and  surgeons  only  in  determining  whether 
or  not  plaintiff  was  guilty  of  negligence,  when 
the  law  requires  that  all  of  the  testimony  intro- 
duced in  the  trial  of  a  case  be  considered  by  the 
jury  in  determining  whether  or  not  a  party  has 
exercised  the  degree  of  care,  skill,  and  diligence 
required  by  law."  Held,  the  standard  of  duty 
and  diligence  to  which  physicians  and  surgeons 
are  amenable  is  prescribed  solely  by  section 
4427  of  the  Civil  Code  of  1910,  and  requires 
that  in  the  practice  of  their  profession  they 
exercise  "a  reasonable  degree  of  care  and 
skill,"  but  this,  the  invariable  standard  when 
applied  to  the  facts  and  circumstances  of  any 
particular  case,  must  be  taken  and  considered 
to  be  such  a  degree  of  care  and  skill  as,  under 
similar  conditions  and  like  surrounding  cir- 
cumstances, is  ordinarfly  employed  by  the  pro- 
fession generally.  The  trial  judge  was  mani- 
festly seeking  to  impress  upon  the  jury  that 
they  were  unauthorized  to  impose  any  other  ca- 
pricious standard;  and  while  the  language  may 
not  have  been  strictly  accurate,  in  that  the 
recognized  methods  employed  by  physicians 
and  surgeons  in  the  performance  of  such  an 
operation  might  conceivably  be  shown  by  per- 
sons other  than  members  of  the  medical  pro- 
fession, yet,  since  in  point  of  fact  the  only  tes- 
timony introduced  along  that  line  was  that  of 
physicians  and  surgeons,  the  inaccuracy  of  ex- 
pression must  necessarily  have  been  harmless. 
The  charge  complained  of,  while  it  may  have 
sought  to  limit  the  methods  of  proving  the  spe- 
cific duties  owing  by  the  plaintiff,  by  confining 
audi  proof  to  testimony  of  physicians  and  sur- 
geons, did  not,  as  urged,  thua  limit  the  proof 
of  ne^igence. 


6.  AppeaJ  and  error  «=9lOOI(l)— FinAnge  of 
Jury  on  abundant  evidenoo  not  Interfered 
with. 

The  only  negligence  charged  by  the  plea 
and  answer  being  that  of  infection  in  the 
operation  in  question,  and  the  jury,  under  the 
evidence,  being  abundantly  authorized,  if,  in- 
deed, not  absolutely  compelled,  to  find  adversely 
to  such  plea,  this  court  will  not  interfere. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  E.  C.  Davis  against  T.  C  Finch- 
er.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Hill  &  Adams,  of  Atlanta,  tor  plaintiff  in 
error. 

Burress  &  Dillard  and  J.  W.  Ward,  all  of 
Atlanta,  for  defendant  in  error. 

JETNKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  HII4L,  JJ.,  concur. 


(27  Qa.  App.  e09) 

GILLESPIE  V.  ANDREWS  ot  aL 
(No.  12265.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  2i,  1921.) 

(Byllahun  by  the  Court,} 

I.  Neoilgenoe<d=»62(l),  111(3),  l36(25)*Peti- 
tlon  must  show  defendant's  act  caused  injery; 
question  of  proximate  cause  for  Jury;  injury 
need  not  result  from  defendant's  acts  alone. 

While  the  determination  of  questions  of 
negligence  lies  peculiarly  within  the  province 
of  the  jury,  and  in  the  exercise  of  this  function 
the  question  as  to  what  constitutes  the  proxi- 
mate cause  of  the  injury  complained  of  may 
be  directly  inyolved  as  one  of  the  essential  ele- 
ments and  disputed  issues  in  the  ascertainment 
of  what  negligence,  as  well  as  whose  negligence 
the  injury  is  properly  attributable  to;  and 
while  it  is  also  true  that  the  mere  fact  that 
the  injury  would  not  and  could  not  have  resulted 
by  reason  of  the  defendant's  acts  alone  will 
not  of  itself  be  taken  to  limit  and  define  the 
intervening  agency  as  constituting  the  proxi- 
mate cause  (Rollestone  v.  Cassirer  &  Co.,  8  Oa. 
App.  161,  173,  59  S.  E.  442;  Oa.  By.  &  Power 
Co.  Y.  Ryan,  24  Ga.  App.  288,  100  S.  E.  713), 
yet  a  demurrer  to  a  petition  should  be  sus- 
tained where  it  appears  from  the  plaintiff's 
pleading  that  the  negligence  charged  against 
the  defendant  was  not  the  proximate  and  effec- 
tive cause  of  the  injury.  Southern  Ry.  0>.  v. 
Barber,  12  Ga.  App.  286,  77  S.  B.  172.  The 
most  generally  accepted  theory  of  causation  is 
that  of  natural  and  probable  consequences 
(Mayor  and  Councfl  of  Macon  t.  Dykes,  103 
Ga.  847,  848,  31  S.  E.  443) ;  and,  in  order  to 
hold  the  defendant  liable,  the  petition  must 
show  eitiier  that  the  act  complained  of  waa  the 
sole  occasion  of  the  injury,  or  that  it  pat  m 
operation  other  causal  forces,  such  as  were  the 
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direct,  nataral,  and  probable  eonaequences  of 
the  original  act,  or  that  the  intervening  agency 
could  have  reasonably  been  anticipated  or  fore- 
seen by  the  original  wrongdoer.  Southern  By. 
Co.  T.  Webb,  lie  Ga.  152,  42  S.  B.  395,  59  L. 
R.  A.  109;  Hardwick  y.  Figgers,  26  Ga.  App. 
494,  106  S.  E.  738. 


2.  Electricity  ^=9l6(7)*Telephoiia  line  owner 
not  liable  for  Injury  oooasloned  by  ootting 
of  tree. 

The  mere  fact  that  the  defendant  might 
have  allowed  his  line  of  telephone  wire  to  touch 
the  limb  of  a  tree  cannot  be  taken  to  have  as 
a  natural  and  probable  consequence  that  some 
other  person  would  fell  a  tree  across  the  prop- 
erly strung  line  of  electric  wires  stretched  six 
feet  above  the  telephone  wire,  so  as  to  bring 
the  two  lines  in  contact,  and  by  such  a  con- 
currence of  events  complete  a  short  circuit,  or 
that  such  intervening  agency  could  have  been 
reasonably  foreseen  or  anticipated  by  the  de- 
fendant. 

Stephens,  J.»  dissenting. 

Error  from  City  Court  of  Albany ;  Clayton 
Jones,  Judge. 

Action  by  J.  W.  Gillespie  against  Homer 
Andrews  and  others.  Judgment  tot  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

D.  H.  Redfeam,  of  Albany,  fop  plaintiff  In 
error. 

Lippitt  &  Burt,  of  Albany,  for  defendants 
in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

HILL,  J.,  concurs. 
STEPHENS,  J.,  dissents 


(27  Ga.  App.  612) 

ANDERSON   V.   ANDERSON.     (No.    12505.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  24, 1921.) 

(SyUahm  dy  the  Oowrt.) 

1.  Partition  «=»5l~Statntory  aotloo  saHldent 
to  bring  parties  into  court. 

In  applications  for  partition  of  '^ands  and 
tenements  in  this  state  the  party  applying  for 
the  writ  of  partition  shall  give  to  the  other  par- 
ties concerned  at  least  20  days'  notice  of  his 
intention  to  make  application."  No  other  pro- 
cess is  necessary  than  this  statutory  notice 
in  order  to  bring  the  respondent  into  court  to 
meet  the  application.  Oiy.  Oode  1910,  |  5360; 
Clock  v.  Callaway,  141  Oa.  781,  82  S.  B.  286. 

2.  Partition  «s>55( I)— Application  to  bo  made 
by  petition  sotting  forth  facts  and  drcum- 
stances. 

In  statutory  procedure  for  partition  of 
lands  and  tenements  in  this  state,  in  so  far  as 
the  application  is  concerned,  it  is  only  neces- 
sary that  the  "application  shall  be  by  petition, 
setting  forth  plainly  and  distinctly  the  facts  and 


ciicnmstances  of  the  case,  describing  the  prem- 
ises to  be  partitioned,  and  defbing  the  share 
and  interest  of  each  of  the  parties  therein." 
Giv.  Code  1910,  |  5868.  The  petition  in  the  in- 
stant case  complies  fully  with  these  essentials, 
and  the  demurrers  thereto  were  properly  orer- 
ruled. 

3.  Partition  «=3»55 (4)— Application  praying  for 
a  partition  of  prooeods  of  a  sale  sufficient. 

**Whenever  application  is  made  for  parti- 
tion of  lands  and  tenements,  *  *  ■»  and  ei- 
ther of  the  parties  in  interest  shall  make  it  sat- 
isfactorily appear  to  the  court  that  a  fair  and 
equitable  division  of  the  lands  and  tenements 
cannot  be  made  by  means  of  metes  and  bounds, 
■»•»•»  or  that  the  value  of  the  entire  lands 
and  tenements  will  be  depreciated  by  the  parti- 
tion, •  *  •  the  court  shall  order  a  sale  of 
such"  premises.  Civ.  Code  1910,  |§  5365^  5366. 
A  petition,  otherwise  complying  with  the  stat- 
utory requirements,  which  alleges  that  on  ac- 
count of  improvements  a  fair  and  equitable  di- 
vision could  not  be  made  by  means  of  metes  and 
bounds,  and  that  to  do  so  would  cause  the 
value  of  the  entire  lands  and  tenements  to  de- 
predate, and  therefore  praying  for  a  sale  and 
division  of  the  proceeds,  constitutes  in  sub- 
stance and  effect  a  petition  for  the  partition 
of  lands  and  tenements.  A  partition  of  the 
proceeds  of  the  sale  of  the  lands  and  tenements 
is  in  aU  essential  particulars  a  partition  of 
the  lands  and  tenements,  and  it  is  immaterial 
whether  the  applicant  prays  for  a  partition  by 
sale  or  a  partition  by  metes  and  bounds.  In 
an  application  in  either  form  and  with  either 
prayer  the  issues  are  the  same. 

4.  Partition  <d=»77( I)— Evidence  «s>568(4)— 
Jnry  or  trial  Judgo  oan  form  own  opinion  as 
\o  vaino  of  land. 

Testimony  as  to  value  of  property  is  opin- 
ion evidence,  and  is  entitled  to  weight  in  pro- 
portion to  the  intelligence,  experience,  infor- 
mation, and  character  of  the  witness.  Its  pro- 
bative value  is  entirely  for  the  judgment  and 
decision  of  the  trior  (whether  judge  or  jury), 
who  may  form  his  own  conclusion  and  rely  upon 
his  opinion,  irrespective  of  the  evidence  of 
the  witnesses,  provided  that  in  the  facts  sub- 
mitted there  is  enough  to  enable  the  trior  to 
form  an  opinion.  On  the  question  as  to  the 
value  of  lands  and  tenements,  arising  on  the 
hearing  of  an  application  for  partition  either 
by  a  sale  or  by  means  of  metes  and  bounds^ 
when  the  physical  topography  and  eonstmc- 
tion  of  the  lands  and  tenements  are  in  evidence, 
along  with  opinions  of  the  value  of  the  premis- 
es as  a  whole  or  in  division,  the  trial  judge 
can  form  his  own  opinion,  and  order  a  side  or 
division  by  means  of  metes  and  bounds,  as  in 
his  opinion  will  be  to  the  best  pecuniary  inter- 
ests of  those  concerned.  CJiv.  Code  1910,  § 
5875;  Baker  v.  Richmond  City  Mill  Works, 
105  Ga.  225,  81  S.  E.  426;  Mitchell  y.  State. 
6  Oa.  App.  558»  66  S.  E.  326;  Choice  t.  SUte, 
31  6a.  425. 

5.  Appeal  and  error  <==>l054(3)-^dnil88ion  of 
written  guaranty  tendered  by  party  in  parti- 
tion suit  to  give  certain  sum  for  land,  if  sold, 
not  prejudicial  error. 

On  the  hearing  by  the  court  of  an  applica- 
tion for  partition  of  lands  and  tenements,  either 
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by  sale  or  bj  metes  and  bounds,  where  onlj 
two  parties  owned  the  property,  and  one  ten- 
dered, for  the  purpose  of  being  made  a  part  of 
the  record,  a  written  gmaranty,  secured  by  col- 
hiteral,  that,  in  case  of  a  sale  of  the  property 
as  a  whole,  he  would  give  a  certain  sum  for  it, 
and  oyer  the  objection  of  counsel  that  it  was 
not  evidence  and  without  probative  value  the 
judge  considered  the  instrument  and  made  it  a 
part  of  his  judgmept,  and  a  lien  on  the  inter- 
est of  the  guarantor  was  created  thereby  to 
secure  its  payment,  this,  in  view  of  the  wide 
discretion  which  the  statute  lodges  in  the  trial 
courts  in  the  partition  of  lands  and  tenements, 
was  not  harmful  error,  if  error  at  all.  It 
might  have  been  regarded  as  opinion  evidence 
of  the  offerer  or  guarantor  as  to  the  value  of 
the  property  when  sold  as  a  whole.  Whether 
this  be  true  or  not,  the  acceptance  and  con- 
sideration of  the  instrument  was  immaterial,  as 
the  judgment  of  the  court  is  expressly  based  on 
the  "evidence"  that  it  was  for  the  pecuniary 
interest  of  both  parties  that  the  property  be 
sold. 

6.  Partition  <8=>77(3)— in  kind  to  be  bad,  If 
possible,  without  pecuniary  damagow 

Joint  owners  of  land  are  entitled  to  have 
partition  in  kind,  each  to  have  his  share  al- 
lotted to  him  in  severslty.  unless  this  right  be 
waived.  Whether  in  equity  or  under  the  stat- 
utes, the  court  has  no  right  to  decree  or  order 
a  sale  of  lands  and  tenements  without  con- 
sent, unless  it  finds  two  concurring  conditions: 
(1)  That  partition  in  kind  cannot  be  conven- 
iently made;  and  (2)  that  the  interest  of  the 
parties  owning  the  land  will  be  promoted  by  a 
sale.  Partition  in  kind  is  the  rule,  and  should 
be  followed  if  it  can  be  done  without  pecuniary 
damage.  Sentimental  considerations  should 
have  great  weight,  especially  In  the  preseryA- 
tion  of  the  home,  but  pecuniary  interests  should 
be  the  determining  factor.  Tucker  v.  Parks, 
70  Qa.  414;  Croston  v.  Male,  56  W.  Va.  205, 
49  S.  B.  136,  107  Am.  St  Rep.  918;  Claaon  v. 
Clason.  6  Paige  (N.  Y.)  Ml. 

7.  AppoaJ  and  error  «=»  1 009 (2)— Finding  that 
land  should  be  sold  In  partition  proceeding 
not  interfered  with,  If  supported  fay  evidence. 

An  adjudication  by  a  trial  court,  after  hear- 
ing the  evidence,  that  the  conditions  require  a 
sale  on  a  petition  for  partition,  and  that  the 
lands  and  tenements  in  question  cannot  be  par- 
titioned by  means  of  metes  and  bounds  without 
depreciation  in  value,  is  entitled  to  great 
weight.  Unless  such  a  decision  is  wholly  with- 
out evidence  to  support  it,  or  the  result  of  an 
erroneous  view  of  the  law,  this  court  is  power- 
less to  interfere.  Civ.  Code  1910,  S|  5368, 
6502,  6108;  High  Co.  v.  Adams  Co.,  5  Ga.  App. 
863,  63  S.  B.  1125;  Hixon  v.  Callaway,  5  Ga. 
App.  416(2),  63  8.  E.  518. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Proceeding  by  J.  R.  Anderson  against  E.  G. 
Anderson  for  partition.  Judgment  for  peti- 
tioner, and  defendant  brings  error  to  the 
Supreme  Court,  which  transfers  the  case  to 
the  Court  of  Appeals.  107  S.  B.  834.  Af- 
firmed. 


Hall,  Grlce  &  Bloch,  of  ICaoon,  for  plalB- 

tiff  in  error. 

Jno.  R.  L.  Smith  and  Grady  C.  Harris,  both 
of  Macon,  for  defendant  in  error. 

HILL^  J.   Judgment  affirmed. 


JENKINS,  P.  J.,  and  STEPHENS,  J. 
cur. 


(27  Ga.  App.  510) 

8HERR0D  V.  ATLANTA,  B.  &  A.  R.  CO. 

(No.  12278.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

Oct  24  1921.) 

(Byllahu$  hp  the  Court,) 

1.  Negligsiiot  «=3»98  —  Rule  of  oomparatlve 
negtigencs  under  Employers'  Liability  Aet 
stated. 

Under  the  Employer's  Liahility  Act  of  this 
state  (CHv.  CJode  1910,  §  2782  et  aeq.),  a  rail- 
way employee  is  not  required  to  be  wholly 
blameless  in  order  to  recover  damages  for  in- 
juries received,  but  the  rule  of  comparative 
negUgence  obtains,  and  the  plaintiff  may  be  able 
to  recover  partial  damages  on  account  <»f  the 
negligence  of  the  railway  company,  notwith- 
standing his  own  fault,  which  might  in  some 
less  degree  have  contributed  to  the  injury,  pro- 
vided the  fault  of  the  plaintiff  did  not  amount 
to  a  lack  of  ordinary  care,  and  provided  also 
that  he  did  not  fail  to  exercise  ordinary  and 
reasonable  care  ana  diligence  to  avoid  the  con- 
sequences of  the  defendant's  negligence  after  it 
had  or  should  have  become  known.  Wrights- 
ville  &  Tennille  R.  Ck>.  v.  Tompkins,  9  Ga.  App. 
154,  70  S.  E.  965. 

2.  Master  and  servant  <8s>289(3 1)— Negligence 
^=9136(26)  —  Contributory  negllgsnce  qnee- 
tlon  for  Jury. 

Since  questions  of  negligence,  faiidnding  con- 
tributory negligence,  lie  peculiarly  within  the 
province  of  the  jury,  they  cannot,  except  in 
plain  and  indisputable  cases,  be  determined 
otherwise.  Western  Union  Tel,  Co.  v.  Spencer, 
24  Ga.  App.  471,  101  S.  E.  198.  The  mere  fact 
that  a  person  should  attempt  to  mount  or  leave 
a  moving  train  or  locomotive  will  not  be  ac- 
counted negligence  as  a  matter  of  law;  but 
whether  or  not  such  an  act  constitutes  ne^- 
gence,  and,  if  so,  the  degree  of  neg^gence,  de- 
pends upon  the  particular  facts  and  circum- 
stances of  danger  and  of  justification  attending 
the  transaction.  Suber  v.  Ga.  Carolina  & 
Northern  Ry.  Co.,  96  Ga.  42,  43,  23  S.  E.  387; 
Travelers*  Protective  Ass'n  v.  Small,  115  Ga. 
455.  41  S.  E.  628;  Central  of  Ga.  Ry.  Co.  v. 
Weathers,  27  Ga.  App.  — ,  108  S.  B.  566. 


3.  Negligence  #s>IOI  —  Rule  of  oompamtlve 
negligencs  under  Employer's  Liability  Aot  ap- 
plied. 

Under  the  evidence  disdosed  by  the  record 
in  this  case,  it  was  for  the  jury  to  say  wheth- 
er the  engineer  of  the  defendant  company  sud- 
denly and  witiiout  warning  applied  a  great  in- 
crease of  steam  to  the  locomotive,  so  as  sud- 
denly and  without  warning  to  increase  its  speed 
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while  the  plaintiff  waa  attempting  to  remonnt 
it  after  having  changed  the  switch.  If  this  be 
not  80  found,  the  plaintiff's  case  mast  fail;  bat 
if  so  found,  they  should  then  determine  wheth- 
er or  not  the  engineer  knew  or  ought  to  have 
known  that  the  plaintiff  was  then  and  there 
attempting  to  remount  the  moving  locomotive, 
and,  if  so,  whether  or  not  the  engineer  waa 
negligent  in  thus  applying  the  steam  under 
such  circumstances.  If,  under  the  evidence, 
the  jury  should  find  that  the  defendant  was  not 
thus  negligent,  the  plaintiff's  case  would  fail 
for  that  reason.  If,  however,  the  finding  of  the 
jury  should  be  against  the  defendant  on  these 
questions,  the  plaintiff  would  then  be  entitled  to 
recover  in  some  amount,  unless  the  evidence 
should  show  one  of  four  things:  (1)  That 
the  defendant's  negligence  did  not  contribute 
to  the  injury;  or  (2)  that  the  plaintiff,  under 
the  circumstances,  was  himself  guilty  of  a 
lack  of  ordinary  care  contributing  to  the  in- 
jury, in  seeking  to  remount  the  moving  locomo- 
tive; or  (3)  that  in  so  doing,  he  was  guilty  of 
a  degree  of  contributory  negligence  equal  to  or 
greater  than  that  of  the  defendant;  or  (4) 
that  he  could  by  the  ezerdse  of  ordinary  care 
have  avoided  the.  consequences  of  the  defend- 
ant's negligence  after  it  had  or  should  have  be- 
come known.  In  any  of  these  eventa  the  plain- 
tiff could  not  recover.  If,  however,  the  jury 
should  find  against  the  defendant  on  the  issue 
of  its  nei^gence,  and  in  favor  of  the  plain- 
tiff upon  the  last-mentioned  questions,  then 
the  plaintiff  would  be  entitled  to  recover  either 
fuU  or  partial  damages,  according  to  whether 
the  jury  might  find  the  plaintiff  entireless  blame- 
less, or  negligent  in  some  less  degree  than  the 
defendant. 

Brror  from  Superior  Ck>urt,  Ben  Hill  Coun- 
ty; O.  T.  Gower,  Judge. 

Action  by  O.  O.  Sherrod  against  the  Atlan- 
ta, Birmingham  &  Atlantic  Railroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Hines,  Hardwick  &  Jordan*  of  Atlanta, 
and  A.  6.  Bradley,  of  Swainsboro*  for  plain- 
tiff in  error. . 

Wall,  Grantham  &  Kassewitz,  of  Fitzger- 
ald, Fitzgerald,  Brandon  &  Hynda,  of  Atlan- 
ta, and  Cmm  &  Jones,  of  Cord^e,  for  de- 
fendant in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  HILL^  JJ.,  concur. 


(27  6a.  App.  602) 
FLEETWOOD  V.  SWIFT  &  CO.    (No.  12246.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  24,  1921.) 

(Syttdbus  by  the  Court.) 

I.  Food  «S925— Dutlea  of  retailer  at  to  sale  of 
wholesome  products  oentalned  la  unbrokea 
packages. 

A  retailer  or  one  acting  as  the  mere  dis- 
tributor to  the  retail  trade  of  a  food  product] 


contained  in  unbroken  packages  as  put  np  by 
and  procured  from  a  reputable  dealer,  dis- 
tributor, or  manufacturer  is  not  prima  facie 
liable  in  damages  to  a  consumer  for  injuries 
occasioned  by  a  deleterious  condition  of  the 
product,  since  he  could  not  in  the  exercise  of 
ordinary  diligence  be  expected  to  open  for  in- 
spection the  indlTidual  packages  thus  prepared 
by  another;  but  in  an  action  against  either 
the  retailer  or  the  distributor,  upon  proof  of 
such  an  injury  and  that  the  product  was  han- 
dled by  the  defendant,  he  is  required  to  show 
his  own  diligence  to  the  extent  that  he  had  in 
good  faith  purchased  the  merchandise  from  a 
reputable  dealer,  distributor,  or  manufacturer, 
as  an  article  reasonably  sound  and  safe  for  the 
use  intended.  Especially  would  this  be  true 
where  the  package  containing  the  product  fails 
to  disclose  the  Identity  of  the  manufacturer  or 
packer  responsible  for  the  quality  and  condi- 
dition  of  the  product  Atlanta  Coca-Cola  Bot- 
tling Co.  y.  Danneman,  25  Ga.  App.  43,  102 
S.  E.  542  (3) ;  Payne  v.  Borne  Ck)ca-Cola  Bot- 
tUng  Co.,  10  Ga.  App.  762;  78  S.  E.  1087. 

2.  Food  ^=»25— Plaintiff  coaflned  to  Isauo  rais- 
ed by  pleadings. 

The  plaintlif  haTing  brought  a  common-law 
action  for  damages  on  account  of  the  alleged 
negligence  of  the  defendant  in  packing  and  dis- 
tributing the  food  product  and  not  having  aet 
up  or  invoked  the  criminal  provisions  of  the 
state  '*pure  food  law,"  nor  alleged  any  acts 
constituting  a  violation  thereof,  the  case  must 
be  tried  and  determined  upon  the  basis  of  the 
issues  raised  by  the  evidence  under  the  plead- 
ings, and  the  plaintlif  cannot  be  permitted  in 
his  exceptions  to  go  outside  of  the  issues  to 
which  he  is  thus  confined.  Flessher  t.  Carstens 
Packing  Co.,  81  Wash.  241,  142  Pac.  6&4; 
Hoffman  v.  Watkins,  78  Wash.  118,  138  Pac. 
664;  Acres  t.  Frederick  &  Nelson,  79  Wash. 
402,  140  Pac  870. 

(Addittoma  SyllahuM  by  the  BdifoHcU  Staff.) 

3.  Food  ^3>25— Oae  professing  to  act  as  dis- 
tributor In  guaranteeing  weight  not  llablo  for 
injuries  from  defects  In  quality. 

Printing  on  a  package  of  butter,  whereby 
defendant  professed  to  act  as  distributor  of 
ouch  brand  of  butter  and  guaranteed  the  cor- 
rectness of  the  weight  when  packed,  cannot  be 
construed  as  an  adoption  by  the  defendant  of 
the  product  as  its  own  so  as  to  render  it  liable 
for  a  deleterious  condition  of  the  butter,  if  ac- 
qiUred  in  good  faith  from  a  reputable  manufac- 
turer. 

Error  from  Superior  Conrt,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  O.  L.  Fleetwood  against  Swift 
&  Co.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Beversed. 

This  action  waa  for  damagea  on  account 
of  certain  injuries  to  the  plaintiff  and  cer- 
tain expenses  connected  with  the  illness. and 
burial  of  hia  infant  child,  all  alleged  to  have 
been  occasioned  by  the  part  consumption  of 
a  package  of  butter  containing  a  decomposed 
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mouse  head,  which  the  plaintiff  had  bon^t 
of  a  local  firm  of  retail  grocers,  branded  as 
"Brookfleld  Creamery  Butter,"  and  which 
had  been  packed  and  distributed  to  the  gro- 
cer for  retail  sale  by  the  defendant,  Swift 
&  Co.  By  paragraph  2  of  the  petition  It  is 
alleged  that: 

"Said  defendant  is  engaged  in  the  bnsiness  of 
manufactaring,  packing,  and  selling  to  the  re- 
tail dealers,  for  sale  by  them  to  the  general 
public,  meats  and  other  prodacts,  including  but- 
ter, to  be  used  as  food,  and  did  prior  to  the 
4th  day  of  July,  1919,  pack  and  distribute  cer- 
tain butter  or  compound  branded  by  said  de- 
fendant as  'Brookfield  Creamery  Butter/  in  car- 
tons containing  one  pound  net  weight" 

The  defendant,  in  answer  to  this  para- 
graph, pleaded  as  follows: 

"In  answer  to  paragraph  2  of  plaintiff's  peti- 
tion, this  defendant  admits  the  following  por- 
tion of  said  petition,  to  wit:  *Said  defendant  is 
engaged  in  the  business  of  manufacturing,  pack- 
ing, and  selling  to  the  retail  dealers,  for  sale 
by  them  to  the  general  public,  meats  and  other 
products,  including  butter,  to  be  used  as  food/ 
but  this  defendant  denies  the  remainder  of  said 
paragraph." 

It  denied  all  allegations  of  the  petition  set- 
ting up  damage  to  the  plalntlfC  and  liability 
on  Its  part,  and  denied  that  "any  of  said 
Items  sued  for  are  traceable  to^  or  in  any 
wise  due  to,  negligence  on  the  part  of  this 
defendant"  On  the  trial  the  evidence  of  the 
grocenrmen  showed  that  the  package  of  but- 
ter sold  by  them  to  the  plaintiff  on  July  4, 
1919,  had  been  purchased  from  the  defaidant. 
Swift  &  C6.,  on  June  27,  1919,  as  a  portion 
of  a  60-pound  order;  that  the  butter  was 
packed  in  one-pound  cartons  after  each  cake 
had  been  wrapped  in  tissue  paper ;  that  these 
pound  packages  were  shipped  together  in  one 
large  carton  or  box ;  and  that,  when  received 
by  them,  the  merchandise  appeared  to  be  in 
the  same  condition  as  when  manufactured 
and  placed  in  the  cartons.  The  carton  which 
contained  the  butter  sold  to  the  plaintiff  was 
introduced  in  evidence  and  upon  it  was  print- 
ed: 

"Brookfield  Creamery  Butter.  One  pound  net 
weight  The  within  contents  weighed  one  pound 
when  packed.  Owing  to  the  natural  shrinkage 
due  to  evaporation  and  other  causes,  the  con- 
tents are  not  guaranteed  to  weigh,  at  the  time 
of  sale,  the  amount  marked  on  the  package, 
but  the  sale  is  made  at  the  packed  weight 
[Signed]    Swift  &  Co.,  U.  S.,  Distributors." 

The  evidence  for  the  plaintiff  was  such  as 
could  be  taken  to  establish  an  Injury  to  the 
plaintiff,  occasioned  by  the  existence  of  the 
alleged  deleterious  substance.  Upon  the  con- 
clusion of  the  testimony  offered  in  his  behalf, 
a  nonsuit  was  granted. 

Dowling  &  Askew,  of  Moultrie,  for  plain- 
tiff in  error. 

Hill  &  Gibson,  of  Moultrie,  for  defendant 
In  error. 


JENKINS,  P.  J.  (after  stating  the  facts  as 
above).  [1,2]  It  Is  the  contention  of  the  de- 
fendant that  the  nonsuit  was  proper,  on  the 
theory  that,  since  the  defendant  in  its  an- 
swer has  denied  that  it  manufactured  or 
packed  the  shipment,  and  since,  as  he  con- 
tends, the  plaintifTs  evidence  shows  that  the 
defendant  was  but  the  mere  distributor  of 
the  merchandise,  the  defendant  could  not  be 
held  liable  for  any  negligence,  since  It  could 
not  be  the  duty  of  a  mere  distributor  to  open 
up,  cut  into,  and  Inspect  the  sealed  packages ; 
and  it  is  urged  that,  without  doing  so,  there 
could  manifestly  be  nothing  to  indicate  the 
deleterious  nature  of  the  contents  of  the  seal- 
ed packages.  We  agree  in  large  part  with 
the  position  taken  by  counsel  for  defendant 
In  Ruling  Case  Law,  voL  11,  p.  1124,  f  29, 
the  rule  is  stated  as  follows: 

**The  early  rules  of  law  were  formulated  upon 
the  theory  that  the  provision  dealer  and  the 
yictualer,  having  an  opportunity  to  observe  and 
inspect  the  appearance  and  quality  of  the  food 
products  offered  to  the  public,  were  according- 
ly charged  with  knowledge  of  their  imperfec- 
tions.    But  no  knowledge   of  the   original  or 
present  contents  of  a  perfect  appearing  can  or 
sealed  package  is  possible  in  the  practical  use 
of  such  products.     They  cannot  be  chemically 
analyzed  every  time  they  are  used.     Accord- 
ingly, the  reason  for  the  rule  having  ceased,  s 
new  rule  should  be  applied  to  the  sale  and  nse 
of  packed  goods  that  will  more  nearly  harmonize 
with  what  is  rational  and  just    Wliile  there  is 
authority  to  the  contrary,  it  comports  better 
with  justice  to  hold  that,  where  a  dealer  sells 
to  his  customer  an  article  in  the  original  pack- 
age in  which  it  is  put  up  by  the  manufacturer, 
and  the  customer  knows  as  much  about  the  ar- 
ticle as  the  dealer,  and  buys  it  without  any 
representation  from  the  dealer  or  reliance  upon 
his  judgment,  knowing  that  there  has  been  no 
inspection  of  it  by  the  dealer,  there  is  no  im- 
plied warranty,  although  the  dealer  knows  that 
the  customer  buys  it  for  food.    No  rule  of  law 
should  imply  a  warranty  of  that  whidi  it  Is 
impossible  for  a  defendant  to  know  by  the  ex- 
ercise of  any  skill,   industry  or  investigation, 
however  great     In  other  words,  neither  law 
nor  reason  should  require  impossibilities.    Ac- 
cordingly it  has  been  held  that  a  retailer  of 
mill  feed  in  original  packages  is  not  liable  for 
injury  to  the  cattle  of  a  customer  because  of 
glass  in  the  food,  if  the  customer  did  not  rely 
on  the  retailer's  judgment  as  to  the  fitness  of 
the  food,  and  he  made  no  inspection  of  the  ma- 
terial and  had  no  notice  of  its  unfitness.    The 
situation  of  the  retailer  and  consumer  of  pack- 
ed products  is  properly  governed  by  the  rules 
of  negligence  law.     The  retailer  owes  to  the 
consumer  the  duty  to  supply  goods  packed  by 
reliable  manufacturers  and  such  as  are  with- 
out imperfections  that  may  be  discovered  by 
an  exercise  of  the  care,  skill,  and  experience 
of  dealers  in  such   products  generally.     This 
is  the  measure  of  the  retailer's  duty,  and,  if 
he  has  discharged  it  he  should  not  be  mulcted 
in  damages  because  injuries  may  be  produced 
by  unwholesomeness  of  the  goods.    As  to  hidden 
imperfections,  the  consumer  must  be  deemed  to 
have  relied  on  the  care  of  the  packer  or  mana- 
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facturer  or  the  warranty  which  la  held  to  be 
implied  by  the  latter." 

[8]  It  would  seem  to  be  true,  as  contended 
by  the  defendant,  tbat  the  evidence  fails  to 
show  that  Swift  &  Co.  was  the  manufacturer 
or  the  packer  of  the  merchandise.  While 
the  fact  that  it  was  received  by  the  retail 
grocer  in  unbroken  sealed  packages  cannot 
be  taken  to  throw  any  light  upon  who  manu- 
factured or  packed  the  product,  still  the 
statement  printed  on  the  carton  that  Swift 
&  Ck).  were  distributors  thereof  would  seem 
to  thus  limit  their  connection  with  it  If, 
under  the  evidence,  it  could  be  taken  as 
shown  that  the  defendant  over  its  name  had 
impressed  the  packages  with  its  own  individ- 
ual trade  or  proprietary  brand,  this  would 
be  equivalent  to  vouching  for  the  product  as 
its  own.  We  do  not  think,  however,  that 
merely  professing  to  act  as  distributor  of  a 
named  brand  of  a  commodity,  and  guarantee- 
ing the  correctness  of  the  weight  when  pack- 
ed, can  be  construed  as  an  adoption  by  the 
defendant  of  the  product  as  its  own,  or  as 
throwing  light  upon  the  identity  of  the  man- 
ufacturer or  packer.  There  is  no  other  evi- 
dence going  to  show  that  at  the  time  the  pur- 
chase by  plalntift  was  made  the  defendant 
was  engaged  in  manufacturing  or  packing 
butter  under  the  designated  trade-name.  We 
do  think,  however,  that,  since  the  evidence  is 
undisputed  that  the  article  was  actually  han- 
dled by  the  defendant,  it  was  Incumbent  on 
it  to  exculpate  itself  to  the  extent  of  showing 
that  it  had  in  good  faith  procured  it  from 
some  reputable  manufacturer,  distributor,  or 
dealer,  as  an  articde  reasonably  safe  for  the 
use  intended  eflq;>ecially  so  since  there  is  noth- 
ing on  the  package  to  indicate  who,  as  manu- 
facturer or  packer,  was  ultimately  responsi- 
ble for  the  alleged  tort. 

Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(182  N.  C.  836) 

STATE  V.  GROUSE.     (Ne.  351.) 

(Supreme  Court  of  North  Carolina.     Nov.  2, 

1921.) 

I.  Crtminal  law  ^s»752>/2— >lf  evidence,  con- 
strued most  favorably  for  state,  Is  suffloleiit 
te  convict,  motion  to  dismiss  must  be  over- 
ruled. 

A  motion  to  dismiss  a  criminal  action  must 
be  determined  by  whether  the  evidence,  when 
construed  most  favorably  for  the  state,  is  le« 
gaily  sufficient  to  convict,  and,  if  so,  or  there 
is  any  evidence  in  the  record  to  sustain  the 
counts  on  whidi  defendant  was  convicted,  ex- 
ceptions to  the  overruling  of  such  motion  must 
be  overruled. 


.  CHOUSE  911 

S.B.) 

2.  Criminal  law  ^ss>552(l)-^ury's  finding  on 
circumstantial  evidence  not  dependent  entire- 
ly on  belief  In  truth  of  testimony. 

When  a  fact  is  to  be  proved  by  circumstan- 
tial evidence,  the  jury's  finding  is  not  depend- 
ent entirely  on  their  belief  in  the  truth  of  the 
testimony,  since  they  must  not  only  believe 
the  witnesses,  but  also  draw  from  their  testi- 
mony the  inferences  arising  from  the  facts 
proved. 

3.  Criminal  law  ^=9552(1)— in  drawing  Infer- 
ences from  circumstantial  svidenoe,  Jury  must 
consider  ali  oireumstanoes. 

In  drawing  inferences  from  circumstantial 
evidence,  all  the  drcamstances  must  be  con- 
sidered and  weighed  by  the  Jury. 

4.  intoxicating  llqucrs  ^=9238(1)  —  Evidence 
held  sufllclent  to  requlro  submission  of  Issues 
to  Jury  In  proeeoution  for  IceepIng  and  manu- 
facturing for  sale. 

In  a  prosecution  for  manufacturing  and 
possessing  spirituous  liquor  for  sale,  evidence 
held  sufficient  to  require  submission  of  the  is- 
sues to  the  jury,  so  that,  on  a  motion  to  dis- 
miss, defendant's  evidence  in  rebuttal  did  not 
need  to  be  considered. 

5.  Criminal  law  ^=»762(3)— Instruoticn  to  con- 
sider looatlon  of  distillery  on  another's  land 
as  tending  to  show  defendant  not  guilty  of 
manufacturing  properiy  refused  as  Invad- 
ing province  of  Jury. 

In  a  prosecution  for  manufacturing  and 
possessing  spirituoas  liquors  for  sale,  an  in- 
struction that  the  location  of  the  ^stillery  on 
the  land  of  another  should  be  considered  as 
tending  to  show  that  defendant  was  not  guilty 
was  properly  refused  as  invading  the  provioce 
of  the  jury  and  expressing  an  opinion  on  the 
weight  and  effect  of  the  evidence. 

6.  Criminal  law  ^s»37l(  10)— Testimony  as  to 
prior  discovery  of  another  still  than  that 
charged  In  indlotmpnt  admissibio  to  show  in- 
tent 

In  a  prosecution  for  manufacturing  and 
possessing  spirituous  liquors  for  sale^  testi- 
mony as  to  the  prior  discovery  near  defend- 
ant's house  of  another  still  than  that  alleged 
was  admissible;  evidence  of  circumstances  suf- 
ficiently connected  with  the  main  charge  being 
competent  to  show  purpose  or  intent. 

7.  Criminal  law  ^=9ll70>/2(5)^€lUMtlons  as  to 
whether  witness  found  any  liquor  growing 
on  his  own  premises,  etc,  in  reMittal  of  do- 
fendanfs  disclaimer  of  Icnowletfge  as  to  how 
liquor  oame  to  be  on  his  promises^  held 
harmless. 

In  a  prosecution  for  manufacturing  and 
possessing  spirituous  liquors  for  sale  wherein 
defendant  disclaimed  knowledge  as  to  how  liq- 
uors came  to  be  on  his  premises,  questions 
asked  on  cross-examination  of  a  neighbor  as  to 
whetlier  he  found  liquor  growing  on  his  own 
premises  or  cans,  kegs,  and  jars  thereof, 
though  immaterial,  were  not  reversible  error, 
being  harmless. 

Exceptions  from  Superior  Court,  Forsyth 
County;   Long,  Judge. 


^=9For  other  eases  see  same  topic  sad  KBT-NUMBBR  la  all  Key-Numbered  Dicests  and  Indexes 
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'  S.  W.  Orouse  was  conylcted  of  nmnufao 
taring  and  having  ki  iwssesslcMi  for  sale 
q;>lrltuaaa  Uquor.  I>eifendantfs  motion  to 
dismiss  overroled,  and  he  excepts.    No  error. 

The  state^  to  rebnt  defendant's  disclaimer 
of  knowledge  as  to  how  the  liquor  came  to 
be  on  his  premises,  asked  a  neighbor  on  cross- 
examination  whether  he  found  any  liquor 
growing  on  his  land,  or  any  cans,  jars,  or 
kegs  thereof,  to  the  overruling  of  objections 
to  which  questions  defendant  excepted. 

The  defendant  was  convicted  of  manofac- 
turlng  spirituous  liquor  and  having  It  in 
possession  for  the  purpose  of  sale  in  vio- 
la tion  of  law.  At  the  close  of  the  staters  ev- 
idence and  again  at  the  dose  of  all  the  ev- 
idence the  defendant  moved  to  dismiss  the 
action  as  in  case  of  nonsuit  The  motion 
was  overruled.  Defendant  excepted.  Other 
exceptions  appear  in  the  record. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

John  D.  Slawter,  Swink  &  Hutchins,  and  O. 
O.  Bflrd,  all  of  Winston-Salem,  for  defend- 
ant 

ADAMS,  J.  [1]  The  defendant's  motion  to 
dismiss  the  action  must  be  determined  by 
the  question  whether  the  evidence,  when 
construed  most  favorably  for  the  state,  is  le- 
gally sufficient  to  convict  If  it  is,  or  K  there 
(s  any  evidence  In  the  record  to  sustain  the 
counts  on  which  the  defendant  was  convicted, 
the  exception  must  be  overruled.  State  v. 
Carmon,  140  N.  a  482,  60  S.  E.  657;  State 
V.  Walker,  149  N.  0.  628,  63  S.  B.  76 ;  State 
V.  Carlson,  171  N.  C.  823,  89  S.  B.  30. 

[2]  In  the  absence  of  direct  and  positive 
proof  the  state  is  ofteo  required  to  rely  npon 
circumstantial  evidence :  and,  when  a  fact  Is 
to  be  proved  by  such  evidence,  the  finding  of 
the  jury  is  not  dependent  entirely  upon  belief 
in  the  truth  of  the  testimony,  since  the  jurors 
must  not  only  believe  the  witnesses,  but  must 
also  draw  from  their  testimony  the  Inferences 
arising  from  the  f^cts  proved.  Snowden  v. 
Bell,  159  N.  O.  500,  75  S.  St  721. 

[S]  All  the  circumstances  disclosed  by  the 
evidence,  taken  In  their  entirety,  must  be  coor 
sidered  and  weighed  by  the  jury  in  drawing 
such  inferences,  and  in  determining  the  guilt 
or  Innocence  of  the  defendant 

[4]  There  was  evidence  for  the  state  tend- 
ing to  show  that  on  June  24, 1921,  Newsome, 
Pulllam,  Scott  Flynn,  Wooten,  and  Dunnl- 
gan,  deputies  of  the  sheriff,  went  to  the  de- 
fendant's home  with  a  search  warrant;  that 
Newsome  went  down  the  branch  on  the  right 
of  the  defendant's  home  and  found  a  furnace 
under  which  there  had  been  a  fire;  that  a 
fe^  hundred  yards  away  he  found  tubs  in  a 
thicket  and  a  place  from  which  a  still  had 
been  removed ;  that  25  or  30  steps  nearer  the 
defendant's  home  and  about  200  yards  there- 
from he  saw  a  still  (which  meantime  had 
been  discovered  by  Pulllam)  under  which  fire  ( 


had  recently  been  burning,  and  tubs  In  whidi 
there  had  been  a  quantity  of  beer;  that  th^^ 
was  a  path  leading  from  the  still  house  to- 
ward the  defendant's  dwelling;  that  two 
kegs  and  several  fruit  jars  which  contained 
liquor  were  found,  one  of  the  kegs  ccmtaining 
two  or  three  gallons  and  the  otiier  about  five; 
that  after  two  of  the  officers  had  gone  to  the 
defendant's  house  they  saw  the  defendant's 
wife  go  into  a  room  and  put  under  the  bed  a 
fruit  jar  which  contained  more  than  a  quart 
of  whisky,  while  another  found  a  small  quan- 
tity in  the  cellar ;  that  the  jars  found  in  the 
house  corresponded  in  size  with  those  found 
in  the  field.  There  was  evidmce  tending  to 
show  that  the  defendant's  character  was  bad 
as  to  the  manufacture  of  liquor,  and  there 
were  various  other  circumstances  tending  to 
show  his  guilt  This  evidence  was  clearly  of 
sufficient  probative  force  to  require  its  sub- 
mission to  the  jury  on  each  count  and  on  a 
motion  to  dismiss  the  defendant's  evidence 
in  rebuttal  need  not  be  considered.  State  v. 
McMiUan,  180  N.  C.  742,  105  S.  £.  403 ;  State 
V.  Bush.  177  N.  C.  551,  96  S.  B.  281;  State  v. 
Homer,  174  N.  O.  7^9,  94  S.  B.  291.  State  v. 
Prince,  108  S.  B.  330,  decided  at  this  term,  is 
easily  distinguishable  In  that  there  was  an 
absence  of  evidence  which  could  reasonably 
be  construed  as  connecting  the  defendant  in 
that  case  with  the  offense  charged.  The  mo- 
tion to  nonsuit  and  the  defendant's  prayer 
that  if  the  jury  believed  the  evidence,  they 
should  acquit  the  defendant  and  that  there 
was  no  evidence  tending  to  show  that  the  de- 
f^dant  aided  another  in  the  unlawful  eatftr- 
prise,  were  properly  Reclined. 

[•]  His  hondk*  could  not  have  granted  the 
defendant's  request  to  instruct  the  jury  that 
the  location  of  the  distillery  on  the  land  of 
another  should  be  considered  as  tending  to 
show  that  the  defendant  was  not  guilty  on  ^- 
ther  count  without  invading  the  province  of 
the  jury,  and  expressing  an  opinion  upon  the 
weight  and  effect  of  the  evidence. 

[•]  Newsome,  a  witness  for  the  state,  was 
permitted  to  testify,  over  the  defendant's  ob- 
jection, that  about  90  days  before  the  trial,  or 
possibly  in  the  preceding  Septonber,  he  found 
a  still  at  night  about  800  yards  from  the  de- 
fendant's house,  and  that  it  had  been  in  oper- 
ation during  the  night  It  will  be  borne  in 
mind  that  the  defendant  was  convicted  of  the 
manufacture  of  liquor  and  of  having  it  in  pos- 
session for  the  purpose  of  sale.  If  he  owned 
or  controlled  or  had  in  possession  the  still  or 
the  liquor,  the  question  of  his  purpose  or  in- 
tuit at  onoe  became  both  relevant  and  mate- 
rlaL  Bvidence  of  circumstances  suflldently 
connected  with  the  main  diarge  are  oompe- 
tent  to  show  purpose  or  Intent  They  are  re- 
garded as  part  of  a  series  of  clrcnmstances 
which  when  connected  and  correlated^  are 
deemed  to  be  competent  In  proof  of  the  main 
fact.  This  principle  is  illustrated  by  the  opin- 
ion State  T.  Stancill»  178  N.  a  686^  100  a  SL 
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241,  In  which  it  was  held  that  proof  of  the 
comimlssion  of  other  VUke  offenseB  to  show  the 
scienter,  intent,  or  motiye  is  generally  compe- 
tent when  the  crimes  are  so  connected  or  as- 
sociated that  such  evidence  will  throw  light 
upon  that  question.  A  discussion  of  the  aur 
thorities  may  be  found  in  State  ▼.  Simons, 
178  N.  O.  679, 100  S.  B.  239,  In  which  the  same 
principle  is  stated  with  deamess  by  the  Ghief 
Justice. 

[7]  The  defendant's  exceptions  to  questions 
propounded  by  the  solicitor  to  the  witness 
Dean  on  cross^xamination  manifestly  consti- 
tute no  ground  for  a  new  trial.  If  the  ev- 
idence elicited  wag  Immaterial,  it  was  also 
harmless.  We  have  examined  the  defend- 
ant's objections  to  the  testimony  of  the  wit- 
ness Swain  and  find  them  to  be  without  mer- 
it   Upon  the  whole  record  we  find  no  error. 

No 


(182  N.  C.  328) 

STOKES  V.  DIXON.    (No.  190.) 

(Supreme  Ck>urt  of  North  CJarolina.     Nov.  2, 

1921.) 

1.  Perpetuities    ^s»8(l)  —  Cfanse    restraining 
grantee's  right  to  alienation  void. 

Deed  conveying  land  t6  grantee  "daring  his 
natural  life  and  then  to  his  heirs  with  z^  right 
to  bim  the  said  B.  (grantee)  to  convey  the 
same"  held  void  as  to  dense  restraining  gran- 
tee's right  of  alienation,  it  being  repugnant  to 
the  estate  conveyed,  and  in  contravention  of 
public  policy. 

2.  Deeds  ^=s>l28— Held  to  vest  In  grantee  a 
fee  simple  ander  rale  In  Shelley's  Casei 

Deed  cenvesring  land  to  grantee  "during  his 
natural  life  and  then  to  his  heirs  with  no  right 
to  him  the  said  B.  (grantee)  to  convey  the 
same"  vested  in  grantee  a  fee  simpl9,  under  the 
rule  in  Shelley's  Case. 

Appeal  from  Superior  CJourt,  CJraven  Ooun- 
ty;  Lyon,  Judge. 

Submission  of  controversy  without  action 
by  B.  H.  Stokes  against  J.  J.  Dixon.  Judg- 
ment for  plaintiff,  and  defendant  excei>ts 
and  appeals.    Affirmed. 

The  facta  agreed  are  as  follows: 

(1)  That  B.  H.  Stokes  is  in  possession  and 
claims  title  to  two  certain  tracts  of  land  de- 
scribed in  a  deed  dated  the  11th  day  of  March, 
1910,  which  reads  as  follows: 
"State'  of  North  Carolina,  Craven  County. 

"This  deed«  made  this  the  11th  day  of  Mardi, 
1910,  by  R.  B.  Stokes  and  wife,  Bebecca  Stokes, 
of  Craven  county  and  state  of  North  Carolina, 
of  the  first  part,  to  B.  H.  Stokes  of  Craven 
county  and  state  of  North  Carolina,  of  the  sec- 
ond part,  witnesseth,  that  the  said  B.  B.  Stokes 
and  Rebecca  Stokes  his  wife,  in  consideration 
of  parental  love  and  one  dollar  to  them  paid 
by  the  said  B.  H.  Stokes,  the  receipt  of  which 
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is  hereby  adbiowledged,  have  bargained  and 
sold  and  by  these  presents  do  bargain,  sell  and 
convey  to  the  said  B.  H.  Stokes  and  his  heirs 
and  assigns,  two  certain  tracts  or  parcels  of 
land  in  No.  1  totmship.  Craven  county,  state  of 
North  CaroUna,  described  as  follows:    *    *    * 

"With  the  exception  the  said  B.  B.  Stokes 
reserves  his  life  estate  in  the  above  two  de- 
scribed tracts  of  land  and  the  timber  on  the 
same.  Also  if  R.  B.  Stokes  dies  before  his 
wife,  Rebecca  Stokes,  she,  the  said  Rebecca 
Stokes  is  to  have  and  to  hold  a  life  estate  in 
the  home  place  or  first  tract  above  described, 
it  being  the  home  place  the  said  Rebecca's  life 
estate  to  cease  in  case  she  marries  again. 
The  said  home  place,  it  being  first  tract  de- 
scribed above,  is  hereby  given  to  the  said  B.  H. 
Stokes  during  his  natural  life  and  then  to  his 
heirs  with  no  right  to  him  the  said  B.  H.  Stokes, 
to  convey  the  same,  also  that  he  is  to  have 
no  part  in  any  future  division  of  the  said  R. 
B.  Stokes  land. 

"To  have  and  to  hold,  the  aforesaid  tract  or 
parcel  of  land  and  all  the  privileges  and  appur- 
tenances thereto,  belonging  to  the  said  B.  H. 
Stokes,  and  his  heirs  and  assigns,  to  their 
only  use  and  behoof  forever. 

"And  the  said  R.  B.  Stokes  and  Rebecca 
Stokes,  covenant  to  and  with  the  said  B.  H. 
Stokes,  and  his  heirs  and  assigns,  that  they 
are  seized  of  the  said  premises  in  fee,  and 
have  a  right  to  convey  the  same  in  fee  simple; 
that  the  same  are  free  and  dear  from  all  incum- 
brances, and  that  they  will  warrant  and  defend 
the  said  title  to  the  same  against  the  claims 
of  all  persons  whatsoever. 

"In  testimony  whereof  the  said  R.  B.  Stokes 
and  Rebecca  Stokes,  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above 

written.     - 

hifl 
"R.  B.   X   Stokes.    [Seal.] 

mark 
"Rebecca  Stokes.       [SeaL]" 

Verified  March  11, 1910. 

(2)  That  R.  B.  Stokes  and  Rebecca  Stokes 
are  both  dead. 

(8)  That  B.  H.  Stokes  and  J.  J.  Dixon  have 
entered  into  an  agreement  by  wliieh  the  said 
J.  J.  Dixon  agreed  to  purchase  the  said  land 
and  pay  therefor  the  sum  of  $6,800,  and  B.  H. 
Stokes  agreed  to  sell  said  land  and  convey  a 
good  and  indefeasible  title  in  fee  simple. 

(4)  That  B.  H.  Stokes  has  tendered  to  said 
J.  J.  Dixon  a  deed,  conveying  the  said  land  with 
the  usual  covenants  of  warranty,  purporting  to 
convey  a  fee-simple  estate,  and  that  J.  J.  Dixon 
has  refused  to  accept  said  deed  or  pay  for  the 
land  for  the  reason  that  he  is  advised  that 
said  B.  H.  Stokes  csnnot  convey  a  good  title. 

Upon  the  facts  agreed  his  honor  rendered 
Judgment  declaring  the  plaintiff  the  owner  in 
fee  of  the  tracts  of  land  described  in  the 
deed,  with  right  to  convey  to  the  defendant 
a  title  in  fee  simple.  The  defendant  excepted 
and  appealed. 

Whitehurst  &  Borden,  of  New  Bern,  for 
ai^ellant 
Moore  &  Dunn,  of  New  Bern,  for  appellee. 
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ADAMS,  J.  [1,  2]  R.  B.  Stokes,  one  of  the  |  Association    and    T.    W.    Watson,    trnstee. 


grantors,  reserved  a  life  estate  for  himself 
in  the  two  tracts  of  land  described  in  the 
deed,  and  in  case  his  wife  Rebecca  survived 
him,  a  life  estate  for  her  in  the  first  tract, 
known  as  the  home  place.  Both  R.  B.  Stokes 
and  his  wife  are  dead,  and  the  reservation  of 
the  life  estate,  for  the  present  purpose,  is  In- 
operative. The  controversy  therefore  de- 
pends upon  the  proper  construction  of  the  fol- 
lowing paragraph: 

"The  said  home  place,  it  being  the  first  tract 
described  above,  is  hereby  given  to  the  said 

B.  H.  Stokes  during  his  natural  life  and  then 
to  his  heirs  with  no  right  to  him  the  said  B. 
H.  Stokes,  to  convey  the  same." 

The  clause  purporting  to  restrain  the  gran- 
tee's right  of  alienation  is  repugnant  to  the 
estate  conveyed,  and  is  void  as  in  contraven- 
tion of  public  policy.  Munroe  v.  Hall,  97  N. 
O.  209,  1  S.  B.  651;  Hardy  v.  Galloway,  111 
N.  C.  520,  15  S.  B.  890,  32  Am.  St  Rep.  828; 
Pritchard  v.  Bailey,  113  N,  C.  521,  18  S.  B. 
668;  Latimer  v.  WaddeU,  119  N.  O.  370,  26 
S.  B.  122,  8  U  R.  A.  (N.  S.)  668;  Wool  v. 
Fleetwood,  136  N.  O.  461,  48  S.  B.  785,  67  I*. 
R.  A.  444;  Schwren  v.  Falls,  170  N.  C.  251, 
87  S.  B.  49,  L.  R.  A.  1916B,  1235.  The  gran- 
tors, then,  conveyed  the  home  place  to  B.  H. 
Stokes  during  his  natural  life,  and  then  to 
his  heirs,  and  thereby  vested  in  their  grantee 
a  fee  simple  under  the  rule  in  Shelley's  cast^. 
Tucker  v.  WiUiams,  117  N.  O.  119,  23  S.  B. 
00 ;  Nichols  v.  Gladden,  117  N.  C.  498,  23  S.  B. 
459;  Tyson  v.  Sinclair,  138  N.  C.  24,  50  S.  B. 
450.  3  Ann.  Cas.  397 ;   Smith  v.  Smith,  173  N. 

C.  124,  91  S.  B.  956;  Nobles  v.  Nobles,  177  N. 
O.  243,  98  S.  B.  715. 

The  judgment  is  afllrmed. 
Affirmed. 


(182  N.  C.  816) 

PRINGLE  0t  al.  V.  WINSTON-SALEM 
BUILDING  &  LOAN  ASS'N  ot  al. 
(N(K  355.) 

(Supreme  Oourt  of  North  Carolina.     Nov.  2, 

1921.) 

Mortgages  «=»377— Where  tale  vacated  by  or- 
der of  resaiei,  trustee  entitled  only  to  allow- 
anoe  for  trouble  and  advertising  expenses. 
Where  sale  under  deed  of  trust  was  vacated 
by  order  of  resale  under  C.  S.  i  2591,  because 
of  an  advanced  bid,  the  trustee  was  not  en- 
titled to  commissions  on  the  vacated  sale,  but 
only  to  an  allowance  for  his  trouble  and  ex- 
penses of  advertising,  which  could  be  assessed 
by  the  clerk  subject  to  review  on  appeal,  or  by 
the  judge. 

Appeal  fxx>m  Superior  Court,  Forsyth  Coun- 
ty; Webb,  Judge. 

Action    by    Cynthia    Pringle    and    others 
against  the  Winston-Salem  Building  &  Loan 


Judgment  for  plaintifl^s,  and  the  last-named 
defendant  appeals.    Afiirmed. 

On  January  18,  1919,  the  plaintiffs  ex- 
ecuted to  Watson,  trustee  for  Winston-Salem 
Building  &  Loan  Association,  a  deed  of  trust 
to  secure  $800.  This  debt  not  being  paid  at 
maturity,  upon  the  request  of  the  benefldary 
the  trustee  advertised  the  property  for  sale, 
and  on  May  9,  1921,  sold  it  for  $3,000.  Pur- 
suant to  C.  S.  2591,  an  advance  bid  b^ng 
filed  with  the  clerk,  on  May  12  be  ordered  a 
resale,  which  was  advertised  to  take  place 
June  4,  1921.  After  the  resale  was  ordered, 
on  June  3,  1921,  the  plaintiffs  tendered  to 
Watson,  trustee,  the  amount  due  on  the  note 
and  the  cost  of  advertising  the  two  sales, 
amounting  to  $735.10,  but  declined  to  pay 
the  trustee  a  commission  of  $150,  which  he 
demanded  as  5  per  cent  upon  the  $3,000  bid, 
and  on  the  same  day  paid  into  the  office  of 
the  clerk  of  the  superior  oourt  said  sum  of 
$735.10  and  upon  a  summons  issued  procured 
a  temporary  restraining  order  against  a  re- 
sale, which  was  later  continued  to  the  final 
hearing  by  Judge  Webb,  who  also  refused 
the  prayer  of  the  defendant  Watson  to  dis- 
miss the  action,  and  he  appealed. 

Manly,  Hendren  &  Womble,  of  Winston- 
Salem,  for  appellant 

Jones  &  Clement  of  Wlnston-Salem,  for 
appellees. 

CLARK,  0.  J.  Chapter  146,  Laws  1915, 
and  am^idments,  now  C.  S.  2591,  was  in- 
tended for  the  protection  of  mortgagors 
where  sales  are  made  under  a  power  of  sale 
without  a  decree  of  foreclosure  by  the  court. 
In  the  latter  cases  there  was  always  an 
equity  to  decree  a  resale  when  a  substantial 
raise  in  the  bid,  usually  10  per  cent,  had 
been  deposited  in  court  There  being  no  such 
protection  as  to  mortgages  with  power  of 
sale,  this  statute  was  passed  to  extend  to 
mortgagors  whose  property  had  been  sold 
under  power  of  sale  without  a  decree  cl  fore- 
closure the  same  opportunity  of  a  resale, 
when  there  has  been  an  increased  bid  of  10 
per  cent  when  the  bid  at  the  tirst  sale  did 
not  exceed  $500  and  of  5  per  cent  where  the 
bid  of  the  first  sale  was  more  than  $500. 

This  statute  has  been  construed  at  this 
term  in  Re  Sermons,  106  S.  B.  497;  not  to 
require  a  report  to  the  clerk  of  every  sale  made 
under  a  mortgage  with  iK>wer  of  sale,  but 
that  in  all  such  cases,  if  the  prescribed 
amount  of  the  raise  in  bid  is  guaranteed,  or 
paid,  to  the  clerk  he  shall  require  the  mort- 
gagee or  trustee  to  advertise  and  resell  on 
15  days'  notice.  In  short  the  condition  of  a 
mortgagor  in  a  mortgage  with  a  power  of 
sale  is  assimilated  to  the  condition  of  prop- 
erty sold  under  a  decree  of  foreclosure  so 
far  as  the  right  to  set  aside  the  bid  at  the 
first  sale  and  to  require  a  resale.    Therefore 
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the  decisions  upon  the  right  of  the  commis- 
sioner to  commissions  on  a  sale  under  a 
decree  of  foreclosure  Is  applicable  in  these 
cases. 

In  Pass  y.  Brooks,  118  N.  O.  896,  24  S.  E. 
736,  it  was  held  that  after  the  trustee  had 
advertised,  but  before  the  sale  day  the  trust- 
or, with  the  luiowledge  and  consent  of  the 
trustee,  paid  off  the  debt  and  interest  and 
costs  of  advertisement,  the  trustee  was  not 
entitled  to  any  commissions.  In  Fry  v.  Gra- 
ham, 122  N.  O.  773,  30  S.  B.  330,  where  the 
trustee  in  a  deed  of  trust  with  power  of 
sale  advertised  the  land  for  sale  and  the 
sale  was  postponed,  and  before  the  day  of 
the  adjourned  sale,  the  debt  was  paid  in 
full,  the  trustee  can  not  recover  commissions 
on  the  amount  of  the  debt,  but  is  entitled 
to  a  just  allowance  for  time,  labor,  services, 
and  expenses,  and  that  these  could  be  as- 
sessed in  an  action  by  the  trustee  for  the 
same  but  in  the  present  case,  the  matter  be- 
ing before  the  cleric  under  G.  S.  §  2591,  hy 
virtue  of  the  order  of  resale  made  by  him, 
we  are  of  opinion  that  these  charges  can 
be  assessed  by  the  clerk  subject  to  review 
on  appeal,  or  by  the  judge  in  this  proceeding 
as  in  Fry  v.  Graham. 

In  Whitaker  v.  Guano  Ck).,  128  N.  0.  870, 
31  S.  £}.  629,  it  was  held  that  where  there 
is  no  sale  a  just  allowance  can  be  allowed 
the  commissioner  for  his  time,  labor,  and  ex- 
penses. All  these  cases  cite  Boyd  v.  Haw- 
kins, 17  N.  C.  336.  In  Turner  v.  Boger,  126 
N.  G.  803,  85  S.  B.  592,  49  L.  R.  A.  590,  the 
above  three  cases  were  cited,  and  the  court 
affirmed  the  dissenting  opinion  in  Gannon  v. 
McGape,  114  N.  G.  584,  19  &  E.  703,  20  8.  B. 
276»  in  which  it  was  pointed  out  that— 

Originally  'Vhen  property  was  levied  on  and 
advertised  for  sale  under  execotioD,  if  payment 
was  made  before  sale,  the  sheriff  was  allowed 
no  commission  on  the  sale  (Dawson  v.  Grafflin, 
84  N.  G.  100),  and  it  took  a  statute  to  change 
this  (Gode,  i  3752),  but  there  has  been  no 
statute  as  yet  extending  this  rule  to  trustees 
or  mortgagees  when  the  debtor  pays  before 
sale.  It  is  to  be  feared  that  such  practice,  if 
adopted,  will  result  in  oppression  in  very  many 
instances." 

The  order  of  resale  vacated  the  first  sale 
absolutely,  and  under  the  above  authorities 
the  trustee  at  most  would  only  be  entitled 
to  an  allowance  for  his  trouble  and  expenses 
of  advertising,  whidi  last  has  been  paid  in- 
to the  clerk's  office.  The  trustee  claims  that 
he  was  entitled  to  5  per  cent  upon  the  $3,000 
which  the  land  brought  at  the  vacated  sale. 
The  question  is  not  before  us  whether  if 
the  sale  had  not  been  set  aside  the  trustee 
would  have  been  entitled  to  commissions  on 
the  $3,000  or  only  upon  the  amount  collected 
and  paid  over  on  the  indebtedness,  in  analogy 
to  the  sale  by  the  sheriff  upon  execution, 
who  receives  commission,  not  upon  the  price 
the  property  has  brought,  but  only  upon  the 


amount  collected  (G.  S.  3908),  or  like  the 
allowance  to  an  administrator  who  in  selling 
land  under  a  decree  to  make  assets  is  en- 
titled to  commissions  only  on  so  much  of  the 
proceeds  of  the  sale  as  is  applied  to  the  in- 
debtedness of  the  intestate,  and  there  are 
other  instances.  In  Smith  v.  Frazier,  119 
N.  G.  158,  25  S.  B.  866,  it  was  held  that  for- 
merly no  commissions  were  allowed  commis- 
sioners for  making  sale  under  judicial  de- 
cree, but  only  a  just  allowance  for  time, 
labor  and  expenses  and  a  decree,  allowing 
5  per  cent  on  the  purchase  price  instead 
of  on  the  amount  of  debt  collected,  was  re- 
versed. This  was  cited  and  approved  in  Tur- 
ner V.  Boger,  126  N.  G.  803,  35  S.  B.  592,  49 
L.  R.  A.  590,  which  intimated  that  by  an- 
alogy to  sales  in  partition  the  allowance 
(even  when  the  sale  is  not  set  aside)  might 
follow  the  rate  allowed  by  that  statute,  now 
G.  S.  3896.  Ray  v.  Banks,  120  N.  G.  389,  27 
S.  B.  28;  Williamson  v.  Bitting,  159  N.  G. 
321,  74  S.  B.  808. 

Though  this  matter  is  not  strictly  before 
us,  and  we  do  not  decide  it,  it  would  seem 
that  the  spirit  of  the  statute  is  to  protect 
mortgagors,  like  defendants  in  executions, 
against  the  payment  of  commissions  on  more 
than  the  debt  that  is  collected  by  the  sale. 

The  restraining  order  against  the  resale 
was  properly  continued,  and  the  amount  of 
allowance  to  the  trustee  for  his  labor  and 
trouble  can  be  fixed  by  the  judge  at  the  final 
hearing,  or,  if  so  advised,  application  for 
such  allowance  can  be  made  by  the  trustee 
to  the  clerk  with  the  right  of  appeaL 

Affirmed. 

(1«2  N.  C.  267) 

WILLIAMS  V.  RANDOLPH  &  C.  RY.  CO.  at 

aJ.     (No.  332.) 

(Supreme  Gourt  of  North  Garolina.    Oct  26, 

1921.) 

1.  Railroads  ^s»259( I)— Lessor  and  lessee 
jointly  liable  for  lessee's  torts. 

Lessor  and  lessee  of  a  railroad  are  jointly 
and  in  the  same  degree  liable  for  lessee's 
torts. 

2.  Assignment  ^=931— Landlord  and  tenant  ^=» 
20— "Lease"  and  "assignment**  distinguished. 

The  elements  of  a  lease  are  the  creation 
of  a  lesser  estate  from  the  greater,  the  reser- 
vation of  rent,  the  retention  of  some  interest 
or  estate  after  the  termination  of  the  term,  and 
the  recognition  of  lessor's  ownership  of  the 
property,  while  an  assignment  transfers  the 
whole  estate  and  reserves  no  rent  nor  any  in- 
terest in  the  property  assigned. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assign- 
ment; Lease.] 

3.  Railroads  ^=s>259  (3)— Agreement  held  a 
lease  so  as  to  render  parties  jointly  liable  for 
Ininrlss. 

An  agreement  between  the  saccessor  in  in- 
terest of  a  lessee  of  rulroad  property  and  a 
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sublessee  thereof  demising  it  to  the  latter  for  a 
term  lest  than  that  for  which  part  of  it  was 
acquired  from  the  owner,  requiring  sublessee 
to  make  no  traffic  arrangements  with  any  oth- 
er railroad  without  grantor's  consent,  to  pay 
taxes  and  insurance,  to  return  the  property  on 
expiration  of  the  term,  and  indemnify  grantor 
against  loss  or  damage  arising  out  of  the  opera- 
tion of  the  road,  and  reserying  the  right  to 
declare  a  forfeiture  on  nonpayment  of  rent,  was 
a  lease,  and  not  an  assignment,  and  therefore 
tne  parties  were  Jointly  and  severally  liable  to 
one  injured  at  a  crossing. 

4.  Death  ^=s>62-^yino  deolaratlona  of  ono 
struck  at  crossing  held  admltsiblo  nndor  stat- 
ute. 

In  view  of  0.  S.  i  160,  as  amended  by  Laws 
1919,  c.  29,  declaring  dying  declarations  of  de- 
ceased as  to  the  cause  of  death  by  wrongful 
act  admissible  in  like  manner  as  in  criminal 
actions  for  homicide,  a  statement  of  an  auto- 
mobilist  struck  by  a  train  at  a  public  crossing: 
*'I  am  broken  all  to  pieces.  I  want  you  to  see 
to  it  that  they  pay  you  for  this"— was  competent 
as  expressing  deceased's  conviction  that  death 
was  rapidly  approaching,  and  as  being  an  in- 
tegral part  of  his  dying  dedaration. 

5.  Constltntlonal  law  ^s»IOd— Dying  deolart^ 
tion  In  aotlan  for  daath  from  wrongfnl  aot 
bold  admissible,  though  made  prior  to  law 
authorizing  admission, 

A  dying  declaration  by  one  struck  by  a 
train  at  a  railroad  crossing,  though  made  prior 
to  the  enactment  of  the  amendment  of  1919 
(Laws  1919,  c.  29)  to  C.  S.  §  160,  authorizing 
the  admission  of  dying  declarations  of  de- 
ceased in  actions  for  death  caused  by  wrongful 
act  in  Uke  manner  as- in  criminal  aetions  for 
homicide,  was  admissible,  the  statute  being  a 
general  one  changing  the  rule  of  evidence,  in 
which  no  one  has  a  vested  interest,  and  which 
the  lawmaking  power  can  extend,  fllter,  or  re- 
peal at  wHl. 

6.  Railroads  ^=9347(7)— Evidence  as  to  oondl- 
tlon  of  track  at  crossing  held  admissible. 

In  an  action  for  the  death  of  an  auto- 
mobilist  struck  by  a  train  at  a  public  crossing, 
evidence  as  to  the  condition  of  the  track  and 
rails  was  admissible  to  show  that  death  was 
proximately  caused  by  negligence  in  failing  to 
maintain  warning  notice,  and  failure  to  remove 
soil  from  the  track  and  clear  undergrowth  ob- 
structing the  view  of  the  cars  which  were 
pushed  in  front  of  the  engine  without  warning. 

7.  Railroads  «S9330(3)— Negllgenoe  not  imput- 
ed to  traveler  Induoad  to  proceed  by  omission 
of  warning  at  obstruoted  crossing. 

If  a  traveler's  view  is  obstructed  or  his 
hearing  of  an  approaching  train  is  prevented, 
and  especially  if  this  is  done  by  the  fault  of  the 
railroad  company  and  the  failure  to  warn  him, 
and,  being  lulled  into  security,  he  attempts  to 
cross  the  track  and  is  injured,  having  used  his 
faculties  as  best  he  could  under  the  circum- 
stances, negligence  will  not  be  imputed  to  him, 
but  to  the  company;  its  failure  to  warn  him 
being  regarded  as  the  proximate  cause  of  the 
injury. 

Appeal  from  Superior  Court,  Orange  Ooun- 
ty;   Horton,  Judge. 


Action  by  Lena  8.  WlUiama,  administra- 
trix, against  the  Randolph  &  Cumberland 
Railway  Company  and  the  Seaboard  Air  Line 
Railway  Conipany.  From  a  verdict  for 
plaintiff,  defendants  appeal  and  from  an  or- 
der setting  aside  the  verdict  and  entering  a 
nonsuit  as  to  the  Seaboard  Air  Line  Railway 
Company,  plaintiff  and  defendant,  Randolph 
&  Cumberland  Railway  Company,  appeal. 
Order  striking  out  verdict  reversed,  and 
Judgment  entered  for  plaintiff  against  both 
defendants. 

This  was  an  action  for  the  death  of  the  de- 
fendant at  a  railroad  crossing  at  Cameron, 
N.  C,  caused  by  a  train  which  was  being  op- 
erated at  that  time  by  the  defendant  Ran- 
dolph &  Cumberland  Railway  Company,  les- 
see of  the  defendant.  Both  defendants  an- 
swered, denying  negligence  and  pleading  con- 
tributory negligence,  and  the  defendant  Sea- 
board Air  Line  R.  R  Co.  denying  that  It  wap 
Uable  as  lessor.  The  Jury  found  upon  the  Is- 
sues submitted  that  the  plaintiff's  intestate 
was  killed  by  the  negligence  of  the  defend- 
ants, and  that  the  plaintiff  was  not  guilty  of 
contributory  negligence,  and  assessed  dam- 
ages. 

The  court  set  aside  the  verdict  on  the  sec- 
ond Issue  as  against  the  Seaboard  Air  Line 
Railroad  Company  as  a  matter  of  law,  and 
entered  a  nonsuit  as  to  it  The  said  com- 
pany, having,  however,  assigned  errors  on 
the  trial  to  the  evidence  and  the  dharge,  ap- 
pealed, as  did  also  the  Randolph  &  Cumber- 
land Railway  Company,  and  the  plaintiff. 

Williams  &  Williams,  of  Sanford,  Brogden 
h  Bryant,  of  Durham,  W.  S.  Roberson.  of 
Chapel  Hill,  and  A.  Ix  Brooks,  of  Qreensboro. 
for  plaintiff. 

Walter  H.  Neal,  of  Laurlnburg,  and  Mur- 
ray Allen,  of  Raleigh,  for  defendant  Sea- 
board Air  Line  Ry.  Co. 

n.  L.  Spoice  and  R.  L.  Bums,  both  of 
Carthage,  for  defendant  Randolph  &  C.  Ry. 
Co. 

CLARK,  C.  X  In  August,  1917,  the  Ran- 
dolph &  Cumberland  Railway  Company  were 
operating  a.  railroad  between  Cameron  and 
Carthage  In  Moore  county,  whkh  crosses  the 
National  Highway  at  right  angles  Just  in- 
side the  corporate  limits  of  the  town  of 
Cameron  at  a  point  where  the  railroad  trade 
crosses  this  highway  from  a  deep  cut,  which 
was  8  to  10  feet  high  on  the  north  side  and 
12  to  15  feet  high  on  the  other.  On  the 
banks  of  this  cut  for  some  distance  on  each 
side  of  the  railroad  bushes,  trees,  and  thick 
growth  had  been  permitted  to  grow,  obstruct- 
ing the  view  of  the  approaching  train. 

The  plaintiff's  Intestate,  driving  along  this 
highway  on  August  22, 1917,  In  an  automobile 
going  south,  crossed  a  bridge  north  of  the 
railroad,  and  was  approaching  this  crossing. 
The   railroad    train   was   ai^roacfalng   the 
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crossing  ftom  the  west  with  a  box  car  at  the 
front  end  nearest  the  crossing,  then  two  or 
three  gondola  cars,  then  the  passenger  car, 
and  tbe  engine  attached  to  the  rear  was 
pushing  the  cars  over  the  crossing  at  a  speed 
of  8  to  10  miles  per  hour,  the  engine  being  in 
the  cut.  There  was  evidence  that  the  engi- 
neer did  not  ring  the  bell,  blow  the  whistle, 
or  give  any  warning  of  the  approach  as  the 
train  emerged  from  the  cut  on  the  west  and 
entered  on  the  highway.  The  train  collided 
with  the  automobile,  and  plaintlff^s  intestate 
sustained  severe  injuries,  from  which  he 
died  next  day. 

On  August  23,  1888,  the  Carthage  Railway 
Company  leased  its  roadbed  franchise,  etc., 
to  the  Raleigh  &  Augusta  Air  Line  Railway 
Company  for  99  years.  In  1890  the  latter 
company  leased  the  property  acquired  from 
the  Carthage  Railway  Company,  together 
with  its  own  franchise  rights,  powers,  and 
other  privileges  and  some  other  property  to 
W.  C.  Petty  for  a  term  of  97  years.  Petty 
operated  the  road  for  some  time,  and  after 
his  death  the  trustees  named  in  his  will  in 
1906  leased  all  the  property  acquired  under 
his  lease  as  above  to  the  defendant  Randolph 
&  Cumberland  Railroad  Company.  In  1901 
the  defendant  Seaboard  Air  Line  Railway 
Company  succeeded  to  the  rights  of  the  Ral- 
eigh &  Augusta  Railroad  Company. 

On  September  20,  1907,  the  defendant  Sea- 
board Air  Line  Railway  Company  and  the 
defendant  Randolph  &  Cumberland  Railroad 
Company  executed  a  lease  agreement,  set  out 
in  the  record,  releasing  Petty's  estate  and 
substituting  the  defendant  Randolph  &  Cum- 
berland Railway  Company  as  lessee  of  the 
property,  specifically  readopting  and  reaffirm- 
ing all  stipulations  and  terms  of  the  lease 
from  the  Raleigh  &  Augusta  Air  Line  Rail- 
way Company  and  Petty,  expressly  provid- 
ing that  the  defendant  Randolph  &  Cumber- 
land Railway  Company  pay  rent  direct  to 
the  defendant  Seaboard  Air  Line  Railway 
Company,  and  should  make  no  traffic  ar- 
rangements or  business  connection  with  any 
other  railroad  company  except  with  the  writ- 
ten consent  of  the  Seaboard  Air  line  Rail- 
way Company,  and  that  the  latter  may  de- 
clare the  term  forfeited  and  re-enter  upon 
the  property,  and  that  the  Randolph  &  Cum- 
berland Railway  Company  shall  indemnify 
the  Seaboard  Air  Line  Railway  Company 
against  loss  by  reason  of  damage  arising  out 
of  the  operation  of  the  road,  and  return  the 
property  to  the  Seaboard  Air  Line  Railway 
Company  at  the  expiration  of  the  term. 

Appeal  by  the  Plaintiff. 

This  appeal  presents  for  review  the  ac^ 
tlon  of  the  judge  in  setting  aside  as  a  matter 
of  law  the  verdict  as  to  the  second  issue 
which  held  the  Seaboard  Air  Line  Railroad 
Company  liable,  and  his  instruction  to  the 
Jury  under  which  they  found  that  the  liabili- 


ty of  the  Seaboard  Air  Line  Railway  Com- 
pany was  secondary,  and  entered  judgment 
of  nonsuit  as  to  that  company. 

[1]  In  these  particulars  there  was  error. 
This  court  has  repeatedly  held  that  the  les- 
sor and  lessee  of  a  railway  company  are  joint- 
ly liable  for  the  torts  of  its  lessee,  and  both 
defendants,  the  Randolph  &  Cumberland 
Railway  Company  and  the  Seaboard  Air  Line 
Railway  Company  are  liable  equally  and 
In  the  same  degree,  to  the  plaintiff. 

In  Aycock  v.  RaUroad,  89  N.  C.  321,  the 
court  held: 

'The  defendant  company,  leasing  the  nse  of 
its  road  or  permitting  the  use  of  it  by  another 
company,  remains  liable  for  the  consequences 
of  the  mismanagement  of  the  train  in  charge  of 
the  servants  of  the  latter  and  the  injury  thence 
resulting  to  the  same  extent  as  if  such  mis- 
management was  the  act  or  neglect  of  its  own 
servants  operating  its  own  train." 

In  a  very  full  opinion  the  court  says,  in 
Logan  V.  Railway,  116  N.  0.  947,  948,  21  S.  B. 
961,  that— 

"*The  lessor  company  •  •  •  remains  lia- 
ble for  the  performance  of  public  duties  to  pri- 
vate parties  for  the  nondelivery  of  goods  re- 
ceived by  it  for  delivery,  and  for  all  acts  done 
by  the  lessee  in  the  operation  of  the  road,  not- 
withstanding the  lease  is  aathoriaed  by  the  les- 
sor's charter.'  ♦  ♦  •  No  matter  how  many 
leases  and  subleases  may  be  made,  the  law 
attaches  to  the  actual  exercise  of  the  priv- 
ilege of  carrymg  passengers  and  freight  the 
compensatory  obligation  to  the  public  to  use 
ordinary  care  for  the  safety  both  of  persons 
and  property  so  transported.  *  *  •  On  the 
otiier  hand,  the  carrier,  who  simply  substitutes, 
with  the  consent  of  the  state,  another  in  his 
place,  cannot  establish  his  own  right  of  ex- 
emption from  responsibility  for  the  wrongs 
of  the  substitute,  unless  he  can  show,  not  only 
explicit  authority  to  lease  the  property,  but  to 
rid  itself  of  such  responsibility." 

In  Harden  v.  Railroad,  129  N.  C.  362,  40 
8.  B.  187,  65  L.  R.  A.  784,  85  Am.  St.  Rep. 
747,  In  which  case  the  authorities  are  collect- 
ed and  approved  the  court  said : 

"If  a  railroad  corporation  could  relieve  it- 
self of  liability  by  leasing,  it  would  follow  that 
leases  could  be  made  to  another  corporation 
with  no  tangible  assets— as,  indeed,  the  lessee 
in  this  case,  if  a  foreign  corporation,  has  none 
in  this  state— leaving  the  travelers  and  shippers 
over  its  line,  the  general  public,  and  its  em- 
ployees alike,  without  recourse  on  the  property 
of  the  corporation  which  was  chartered  to 
operate  the  road,  and  which  is  left  in  receipt 
of  the  rent,  which  might  readily  be  made  high 
enough  to  cover  the  profits.  Thus  the  com- 
pany would,  by  a  device  -  of  a  lease,  receive 
the  profits  without  incurring  the  liabilities  of 
its  business." 

Among  the  many  cases  to  the  same  effect 
besides  Aycock  v.  Railroad,  supra,  and  Lo- 
gan V.  Railroad,  supra,  and  Harden  ▼.  Rail- 
road, supra,  will  be  found  Tillett  v.  Rail- 
road, 118  N.  O.  1043,  24  8.  B.  Ill ;  James  ▼; 
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RaUroad,  121  N.  0.  628,  28  S.  17.  587,  46  L. 
R.  A.  306;  Norton  y.  Railroad,  122  N.  C.  910, 
29  S.  E.  886;  Kinney  v.  Railroad,  122  N.  C. 
961,  30  S.  B.  313;  Benton  v.  Railroad,  122  N. 
C.  1009,  30  S.  B.  333 ;  Pierce  v.  Railroad,  124 
N.  C.  93,  32  S.  B.  399,  44  L.  R.  A.  316 ;  Perry 
V.  RaUroad,  128  N.  C.  471,  39  S.  E.  27 ;  Id., 
129  N.  0.  333,  40  S.  B.  191 ;  Raleigh  v.  Rail- 
road, 129  N.  C.  265,  40  S.  B.  2;  Smith  v.  Rail- 
road, 130  N.  C.  344,  42  S.  B.  139;  Id.,  131  N. 
C.  616,  42  S.  B.  976 ;  Brown  v.  Railroad,  131 
N.  C.  455,  42  S.  B.  911 ;  Mabry  v.  Railroad, 
139  N.  a  388,  52  S.  B,  124 ;  Parker  v.  RaU- 
road, 150  N.  C.  433,  64  S.  E.  186;  Zachary  v. 
Railroad,  156  N.  C.  496, 72  S.  B.  858 ;  RaUroad 
V.  Zachary,  232  U.  S.  258,  34  Sup.  Ct.  305, 
58  L.  Ed.  591,  Ann.  Cas.  1914G,  159;  and 
there  are  many  others  since,  among  them 
Mitchell  V.  Lumber  Co.,  176  N.  C.  645,  97 
S.  E.  628;  HiU  v.  Director  General  of  Rail- 
roads. 178  N.  C.  607,  101  S.  E.  376. 

[2,  8]  In  this  case  the  relationship  of  les- 
sor and  lessee  is  fully  shown  by  the  allega- 
tions in  the  complaint  and  the  admissions  in 
the  answer  and  the  lease  contract  as  set  out 
in  the  record,  in  which  there  are  aU  the  ele- 
ments of  a  lease,  i.  e.,  the  creation  of  a  less- 
er estate  from  the  greater;  the  reserration 
of  rent,  the  retention  of  some  interest  or  es- 
tate after  the  termination  of  the  term,  and 
the  recognition  by  the  terms  of  the  lease  of 
the  ownership  of  the  demised  property  by 
the  lessor.  A  lease  is  distinguished  firom  an 
assignment  In  that  the  latter  is  a  conveyance 
which  tranfers  the  whole  and  entire  estate. 
An  assignment  makes  no  reservation  of  rent, 
and  reserves  no  Interest  in  the  property  as- 
signed. In  this  case,  the  term  for  which  the 
property  was  demised  is  less  than  the  term 
for  which  part  of  the  property  was  acquired 
from  the  Carthage  Railway  Company;  and 
the  terms  of  the  lease  create  the  direct  rela- 
tionship of  lessor  and  lessee;  substituting  the 
Randolph  &  Cumberland  Railroad  Company 
for  the  former  lessee ;  the  Seaboard  Air  Line 
Railroad  Company  expressly  retains  abso- 
lute control  over  the  operation  of  the  road 
by  the  Randolph  &  Cumberland  RaUway 
Company,  its  lessee,  and  the  right  and  power 
to  say  with  whom,  how,  when,  or  on  what 
terms  the  Randolph  &  Cumberland  Railroad 
Company  may  make  traffic  arrangements  or 
business  connections  with  any  other  raJUroad, 
thus  securing  to  the  lessor  the  benefit  of  op- 
erating the  road,  and  protects  the  lessor 
against  payment  of  taxes  levied  against  the 
demised  property  and  franchise  rights,  re- 
quiring the  lessee  to  pay  the  same. 

The  lessor  by  its  contract  requires  that  the 
demised  property  shall  be  returned  to  it  up- 
on expiration  of  the  terms  specified,  and  that 
during  the  lease  it  shaU  be  insured  for  its 
benefit,  thus  recognizing  a  present  interest  in 
the  term.  The  lease  demises  the  "rights, 
powers,  privUeges,  easements  and  franchis- 
es'' of  the  lessor,  who  also  reserves  the  right 


to  declare  a  forfeiture  of  the  term  and  make 
re-entry  and  retake  the  property  demised  up- 
on nonpayment  of  rent,  and  the  lessee  agrees 
to  indemnify  the  lessor  against  loss  or  dam- 
age arising  out  of  the  operation  of  the  road 
by  the  lessee. 

The  cases  relied  upon  by  the  defendant 
(Dunn  V.  RaUroad  Co.,  141  K.  C.  521,  54  S. 

B.  416,  and  Gregg  v.  Wilmington,  155  N.  C. 
18.  70  S.  B.  1070),  differ  radicaUy  as  to  the 
fiacts  from  the  case  at  bar,  and  are  not  in 
point. 

There  being  a  lease,  the  court  erred  in 
charging  the  jury  that  the  liability  of  the 
Seaboard  Air  Line  Railroad  Company  was 
secondary.  The  liability  of  lessor  and  les- 
see is  joint  and  several,  and  in  equal  degree^ 
and  there  was  also  error  in  setting  aside  the 
verdict  as  against  the  Seaboard  Air  line 
Railroad  Company  as  a  matter  of  law. 

Appeal  by  (Defendants. 

In  view  of  what  has  Just  been  said,  the 
appeal  of  the  two  defendants  as  to  the  oth- 
er exceptions  should  be  considered  jointly. 

[4]  The  defendants  exc^t  to  the  evldoice 
as  to  the  physical  condition  of  the  plaintiff's 
intestate  and  the  dying  declarations  made  by 
him  a  short  time  before  his  death.  The  Leg- 
islature of  1919  (Laws  1919,  c.  29)  amended 

C.  S.  i  160,  which  authorizes  recovery  of 
damages  for  death  caused  by  wrongful  act, 
by  adding  to  said  ,  section  the  following 
clause: 

"In  aU  actions  brought  under  tliis  section  the 
dying  declarations  of  the  deceased  as  to  the 
cause  of  his  death  shall  be  admissible  in  evi- 
dence in  Uke  manner  and  under  the  same  rales 
as  dying  declarations  of  deceased  in  criminal 
actions  for  homicide  are  now  received  in  evi- 
dence." 

This  amending  clause  has  been  construed 
in  Tatham  v.  Mtjg.  Co.,  180  N.  C.  627,  105  S. 
B.  423,  in  which  the  power  of  the  Legisla- 
ture to  so  enact  was  sustained  in  an  opinion 
by  Mr.  Justice  Hoke.  The  circumstances  un- 
der which  dying  dedarations  are  competeut 
in  criminal  actions  are  set  out  fully  in  State 
V.  MUls,  91  N.  C.  594,  which  has  been  repeat- 
edly cited  and  approved  since.  See  citations 
in  Anno.  Bd. 

The  entire  dying  declaration  of  plaintiff's 
intestate  is  as  follows: 

"I  am  going  to  die.  I  am  broken  all  to 
pieces.  I  want  you  to  see  to  it  that  they  pay 
you  for  this.  I  did  not  see  the  train.  I  did  not 
know  that  it  was  any wherea  near  ontil  my  car 
was  going  over." 

The  attendant  circumstances  were  fully 
set  out  in  evidence,  and  leave  no  question 
as  to  the  death  of  the  plaintiff's  Intestate 
being  caused  by  the  collision  of  the  train 
with  the  car  which  he  was  driving.  He  died 
on  the  following  day.  That  part  of  the  dec- 
laration to  which  the  defendants  exc^ : 
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'1  am  broken  all  to  pieces.    I  want  yon  to  tee  |  Goff  y.  Railroad,  179  N.  0.  216, 102  S.  B.  820: 


Shepard  v.  Railroad,  166  N.  C.  544,  82  S.  E. 
872 ;  Jenkins  y.  Railroad,  165  N.  0.  203,  71 
S.  B.  213 ;  Hinkle  y.  Railroad,  109  N.  0.  472, 
13  S.  B.  884.  26  Am.  St.  Rep.  581. 

Upon  examination  of  the  entire  case,  the 
court  directs  that  the  order  striking  out  the 
yerdict  on  the  second  issue  must  be  reversed 
and  the  verdict  on  that  issue  reinstated; 
and  Judgment  must  be  entered  in  favor  of 
the  plaintiff  for  the  amount  of  the  verdict 
against  both  defendants,  Jointly  and  several- 
ly, without  any  priority  as  to  liability  be- 
tween them. 

In  appeal  by  plaintiff  error.  In  appeal  by 
defendants  no  error. 

ADAMS,  J.,  not  sitting. 


to  it  that  they  pay  you  for  this. 

— was  competent  as  expressing  the  convic- 
tion of  the  deceased  that  he  knew  that  death 
was  rapidly  approaching,  and  that  he  had 
abandoned  all  hope,  and  as  being  also  an  in- 
tegral part  of  the  dying  declaration. 

[6]  It  can  make  no  difference  that  the  act 
authorizing  the  admission  of  dying- declara- 
tions in  such  action  was  passed  after  this  oc- 
currence. It  is  a  general  statute  changing 
the  rule  of  evidence,  in  which  no  one  has  a 
vested  interest,  and  which  the  lawmaking 
power  can  extend,  alter,  or  repeal  at  will. 

[6]  The  exceptions  as  to  the  evidence 
showing  the  condition  of  the  track  and  rails 
at  the  crossing  at  the  time  of  the  injury  to 
plaintifTs  intestate  cannot  be  sustained. 
This  evidence  tended  to  show  that  the  death 
was  proximately  caused  by  the  want  of  care 
and  the  negligence  on  the  part  of  the  defend- 
ants, as  alleged  in  the  complaint,  in  failing 
to  maintain  at  said  public  crossing  some  no- 
tice to  warn  the  public  and  failure  to  remove 
the  soil  from  the  rails  and  track  and  to  clear 
away  and  keep  down  the  undergrowth  and 
other  obstructions  which  concealed  from  view 
the  railroad  track  at  the  point  where  it 
crossed  the  public  highway;  also  failure  to 
sound  the  whistle  or  ring  the  bell  or  give 
other  suitable  warning  as  the  box  car  in 
front  of  said  train  was  being  pushed  over 
the  crossing  at  a  point  where  its  approach 
was  obscured  by  the  growth  of  trees  and 
other  obstructions,  and  by  pushing  the  train 
of  cars  in  front  of  the  engine  across  the  pub- 
lic highway  in  the  town  of  Cameron,  with- 
out giving  warning,  and  when  those  In  charge 
of  said  train  could  not  see  the  danger  to 
plaintiff's  Intestate  and  avoid  injuring  him. 

[7]  The  duty  of  the  respective  parties  at 
a  crossing  have  been  so  often  stated  by  this 
court  that  it  would  be  supererogation  to  do 
more  than  give  the  summary  of  the  rules 
governing  such  occasion  as  stated  by  the  late 
Mr.  Justice  Allen  in  the  recent  case  of  Perry 
v.  RaUroad.  180  N.  C.  295, 104  S.  B.  675: 

If  the  view  of  the  traveler  "is  obstructed  or 
his  hearing  an  approaching  train  is  prevented, 
and  eepecially  if  this  is  done  by  the  fault  of 
the  defendant,  and  the  company's  servants  fail 
to  warn  him  of  its  approach,  and,  induced  by 
this  failure  of  duty,  which  has  lolled  him  into 
security,  he  attempts  to  cross  the  track  and  is 
injured,  having  used  his  faculties  as  best  he 
could,  under  the  circumstances,  to  ascertain  if 
there  is  any  danger  ahead,  negligence  wUl  not 
be  imputed  to  him,  but  to  the  company,  its  fail- 
ure to  warn  him  being  regarded  as  the  prox- 
imate cause  of  any  injury  he  received.*' 

There  was  evidence  fiilrly  submitted  to 
the  Jury  to  Justify  their  finding  this  state  of 
facts,  and  the  charge  is  almost  in  the  exact 
language  of  the  court  in  Perry  v.  Railroad, 
which    followed  the    previous  decisions    In  1  car  at  all;  the  only  information  he  got  was 


(118  s.  C.  309) 

McFADDEN  v.  ANDERSON  MOTOR  CO. 

(No.   10734.) 

(Supreme  Court  of  South  Carolina.    Oct. 

10,  1021.) 

Municipal  oorporatlons  ^=9706(6)— Whether 
automobile  was  driven  «t  oxoessive  speed  on 
wet  pavement  in  danger  zone  held  for  jury. 

In  action  for  injuries  to  girl,  struck  by 
defendant's  automobile  while  crossing  street, 
question  of  whether  automobile  was  being 
driven  at  an  excessive  rate  of  speed  on  wet 
pavement  within  danger  sone  surrounding  ap- 
proach to  puUic  school  held  for  the  Jury. 

Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  (Mrcult  Court 
of  York  Ck)imty;    EdwSrd  Mclver,  Judge. 

Action  by  Aline  McFadden,  by  her  guard- 
ian ad  litem,  Allie  McFadden  against  the 
Anderson  Motor  Company.  Judgment  of 
nonsuit,  and  plaintilT  appeals.  Reversed  and 
remanded. 

The  reasons  assigned  by  the  trial  court 
for  granting  a  nonsuit  are  stated  in  the 
"case  and  exceptions"  as  follows: 

**A  nonsuit  is  never  granted,  if  there  is  any 
evidence  at  all  to  sustain  the  allegation— spec* 
ifications  of  negligence  set  out  in  the  com- 
plaint. Realising  that,  if  there  is  any  evidence 
at  all  to  go  to  the  Jury  of  negligence,  I  have  had 
the  stenographer  read  over  to  me  practically 
all  of  the  testimony  of  Mr.  Pressly,  who  is  the 
only  witness  that  testified  anything  about  this 
accident.  I  can't  find  in  his  testimony  any 
evidence  of  negligence  at  all;  unless  we  could 
assume  from  the  fact  that  one  was  bit  by  an 
automobile,  that  the  automobile  was  negligently 
run,  why,  then  there  is  certainly  no  evidence  of 
negligence  here.  The  law  doesn't  raise  the 
presumption  of  negligence  on  account  of  the  fact 
that  the  automobile  was  running.  Now,  Mr. 
Pressly,  in  his  testimony,  says  he  didn't  see  any 
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from  some  one  else  who  told  him;  that  wasn't 
competent.  I  don't  know  that  it  was  rnled  out, 
but  it  got  in,  what  this  boy  had  said.  He  said 
that  he  didn't  see  any  car;  the  only  thing  he 
saw  was  the  girl  lying  down  on  the  right-hand 
rail,  going  in  the  direction  the  car  was  going; 
he  was  going  on  the  right-hand  rail  of  the  street 
car  line.  He  says  he  doesn't  know  whether  the 
car  stopped  or  not,  as  he  didn't  look  for  any 
car,  and  didn't  see  it.  As  far  as  his  testimony, 
the  car  may  have  stopped  at  once,  and  may 
have  reversed  back,  turned  aronnd;  but  he 
does  say,  as  soon  as  he  looked,  he  saw  this  girl 
the  instant  after  it  occurred;  he  saw  the  girl 
lying  in  that  position.  He  went  back  there,  and 
then  saw  the  car  turn  around,  as  he  expressed 
it,  after  he  came  back.  As  a  matter  of  fact,  he 
doesn't  testify  it  is  the  same  car.  I  suppose 
the  inference  would  be  it  was  the  same  car.  He 
does  say  he  testified  the  car  stopped.  He  didn't 
see  any  car;  didn't  pay  any  attention  to  wheth- 
er there  was  a  warning  given,  or  horn  blown,  or 
not;  he  doesn't  knOw;  he  doesn't  remember 
hearing  any.  He  doesn't  say  there  was  one, 
and  therefore  there  is  no  testimony  on  his  part 
that  the  driver  was  driving  that  car  in  a  negli- 
gent way  at  all;  absolutely  none.  Now,  cars 
have  a  right  to  drive;  they  have  the  right  to 
drive  in  the  street  that  way.  From  all  we 
know,  from  the  testimony,  the  car  may  have 
been  going  at  five,  six  or  even  four  miles;  no 
testimony  to  the  contrary.  Now,  counsel  ar- 
gues, because  he  struck  this  child,  he  must  not 
have  been  observing  a  sufBdent  outlook.  That 
doesn't  follow  as  a  matter  of  law  because,  if 
that  were  true,  the  law  would  be,  the  mere 
fact  of  injury  raises  the  presumption  that  there 
was  negligence  of  the  driver  of  the  car.  That 
is  not  the  law. 

'*I  have  asked  counsel  to  try  to  point  out  to 
me  any  act  of  negligence  but  none  have  been 
able  to  show  it.  I  have  examined  the  testimony 
for  myself.  Of  course,  if  there  was  a  nes^- 
gent  driving  of  that  car,  there  ought  to  be  dam- 
ages for  the  plaintiff;  but  you  can't  give  dam- 
ages to  the  plaintiff  unless  there  is  negligence 
upon  which  to  predicate  that.  Therefore,  as  I 
am  going  to  grant  a  nonsuit  in  this  case,  might 
want  in  this,  in  form  of  nonsuit  or  in  direction 
of  verdict  and  have  granted  motion,  that  merely 
upon  the  accident  so  far  as  the  testimony  is 
offered,  it  may  be  that  another  suit  could  sup- 
ply the  proof  that  is  absolutely  lacking  In 
this  case.  I  can't  see  where  there  is  any 
negligence  at  alL  I  am  obliged  to  do  it;  I  regret 
to  do  it  but  I  am  obliged  to  grant  a  nonsuit  in 
this  case.  You  just  take  a  simple  order:  Non- 
suit on  ground  of  lack  of  proof." 

J.  Harry  Foster,  ot  Bock  Hill,  and  Thomas 
F.  McDow,  of  York,  for  appellant. 

Wilson  &  Wilson,  of  Rock  Hill,  and  Mc- 
Donald &  McDonald,  of  Winnsboro,  for  re- 
spondent 

COTHR\N,  J.  Action  for  $20,000  dam- 
ages on  accoimt  of  personal .  injuries  alleged 


to  have  been  sustained  by  the  plaintiff  In 
being  struck  by  an  automobile  of  the  def  end* 
ant  at  Rock  Hill,  S.  C,  February  18.  1919. 
The  case  was  tried  at  York,  S.  C,  at  De- 
cember term,  1920,  before  Judge  Mdver  and 
a  Jury.  At  the  close  of  the  testimony  for  the 
plaintiff  the  circuit  Judge  ordered  a  nonsuit, 
and  from  the  judgment  entered  thereon  the 
plaintiff  appeals. 

The  plaintiff,  a  schoolgirl,  was  on  her  way 
to  school,  and  while  upon  the  street  near  the 
school  was  run  over  by  an  automobile  of  the 
defendant,  operated  by  one  Frank  HalL  The 
circumstances  of  the  collision  are  very  mea- 
gerly  detailed  in  the  testimony,  but  there  was 
sufficient  evidence  of  the  negligent  operation 
of  the  car  to  require  the  submission  of  the 
issue  to  the  Jury,  and  the  order  of  nonsuit 
was  erroneous. 

The  witness  Pressly  testified  that  he  was 
walking  on  the  north  side  of  East  Main 
street,  and  was  in  the  act  of  crossing  Beid 
street,  which  intersects  East  Main;  that  he 
was  with  a  young  man,  Sam  Fftnt ;  that  Sam 
Fant  exclaimed,  ''There  goes  Frank's  car/* 
and  immediately  thereafter,  "Watch  out 
there;  he  is  going  to  hit  that  Uttle  girL" 
Pres^  looked  around,  the  car  was  out  of 
sight,  and  the  little  girl  was  lying  on  the 
ground.  If  Fant  could  see  the  danger,  why 
could  Hall  have  not  seen  it?  If  the  car  was 
out  of  sight  when  Pressly  looked  around,  its 
speed  was  a  question  of  fact  for  the  Jury. 
The  fact  that  Hall  did  not  stop  means  either 
that  he  did  not  see  the  llttie  girl  (upon  the 
presumption  of  his  humane  feelings),  or  that 
he  was  going  at  such  a  speed  on  a  wet  pave^ 
ment  that  he  could  not  stop  in  time  to  avoid 
the  collision,  all  of  which  were  questions  for 
the  Jury  to  decide.  It  was  also  for  them  to 
decide  whether,  under  the  circumstances, 
within  the  danger  zone  which  should  sur- 
round the  a]H)roach  to  a  public  school,  the 
driver  exercised  that  degree  of  care  which 
was  required  of  him.  The  wet  street,  the 
presence  of  school  children,  the  unobstruct- 
ed view,  were  elements  which  the  Jury  had 
the  right  to  consider  in  determining  the  pres- 
ence or  absence  of  negUgenee. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

GARY,  G.  J.,  and  FRASER,  J.,  concur. 

WATTS,  J.  (dissenting).  SV>r  the  reasons 
assigned  by  his  honor.  Judge  Mclver,  in 
granting  nonsuit,  I  think  that  the  exceptions 
should  be  overruled  and  the  Judgment  af- 
firmed. 


fiLO) 
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SAMS  V.  8AM8  tt  aL 

Ex  parto  SAMS. 

(No.  10716.) 

(Supreme  Court  of  South  Carolina.    Sept  28^ 

1921.) 


1.  Hasband  and  wife  4as»283(2)— Hatbaail  hdd 
guilty  of  deeartloB. 

Where  plaistiflF  wife  learned  a  f«w  daye  after 
her  marriage  that  two  days  before  the  marriage 
her  husband  had  conveyed  away  nearly  if  not 
all  his  real  estate,  worth  from  $75^000  to  $139,- 
000,  to  relatives,  in  contemplation  of  his  mar- 
riage, and  thereafter  he  rented  out  his  house 
and  sent  her  to  another  home  without  paying 
her  board  there,  and,  on  her  going  to  her  own 
home  until  he  could  provide  a  home  for  her, 
failed  to  do  so,  hM  that  he  was  guilty  of  de- 
serting her. 

2.  LlmltatloB  of  aotloat  4as»IOO(IO)— Salt  to 
sot  aside  doeda  to  hnsband's  rolatlvoo  held 
barred. 

Wife's  action  In  April,  1920,  to  set  aside  as 
In  fraud  of  her  rights  her  husband's  deeds  to 
relatives  shortly  before  his  marriage  in  1906 
was  barred  by  limitations^  where  she  knew  the 
facts  in  1906t 

8.  Husband  and  wife  ^=9283(2)— Offor  to  tako 
wife  back  not  safRdont  to  defeat  alimony. 

Where  a  husband's  conduct  had  been  con- 
sistently calculated  to  keep  his  wife  away  from 
his  home,  he  could  not  escape  payment  of  ali- 
mony on  the  ground  he  had  offered  to  take  her 
bade,  where  the  offer  did  not  stop  at  that 
point,  but  alleged  that  he  had  always  been  will- 
ing to  allow  her  to  return,  thereby  indicating 
that  his  attitude  remained  unchanged,  so  that 
his  offer  could  not  be  deemed  bona  fide. 

Aiq;>eal  from  Common  Pleas  Circuit  Conrt 
of  Allendale  County;  H.  F.  Rice^  Judge. 

Action  by  Moylln  M.  Sams  against  D.  6ama 
and  others,  in  which  Pauline  O.  Sams  and 
others  petitioned  to  be  made  parties,  but 
their  petition  was  refused.  From  judgment 
for  plaintiff,  defendants  appeal,  and  petition- 
ers also  appeal.  Affirmed  in  part  and'  re- 
versed in  part 

James  M.  Pattersen,  of  Allendale,  for  ap- 
pellants. 

R.  P.  Searsen,  of  Allendale,  and  Harley 
A  Blatt,  of  Barnwell,  for  respondent. 

FBAZER,  J.    The  record  shows: 

''The  plaintiff,  Moylin  Bi.  Sams,  and  the  de- 
fendant D.  Sams  are  husband  and  wife.  They 
were  married  on  February  14,  1906.  The  de- 
fendant Miss  Ehnma  L.  Sams  is  a  sister  of  the 
defendant  D.  Sams.  The  petitioners,  Emmie 
C.  Sams,  Annie  Lou  Sams,  and  Pauline  O. 
Sams,  are  children  of  the  defendant  D.  Sams 
by  a  former  marriage.    For  13  or  14  years  the 
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said  husband  and  wife  havo  boon  Uving  separate 

and  apart. 

"In  AprO,  1920,  the  plaintiff,  Mrs.  Moylln 
M  Sams,  brought  this  action  asking  for  the  fol- 
lowing relief: 

"(1)  For  a  legal  separation  between  herself 
and  her  husband. 

"(2)  For  reimbursement  for  the  money 
which  she  has  spent  on  her  support  during  the 
years  of  separation  up  to  the  commencement  of 
this  action. 

"(8)  For  alimony  durhig  the  lifetime  of  the 
defendant  D.  Sams. 

"(4)  That  the  courts  declare  fraudulent  and 
void  as  against  her  rights  certain  deeds  made 
by  the  said  D.  Sams,  conveying  all  of  his  real 
estate  to  his  brother  and  sister,  the  defendants 
Bfiss  Emma  L.  Sams  and  R.  O.  Sams. 

"(5)  For  temporary  alimony  pending  this  ac- 
tion, and  suit  money  and  attorney's  fees." 


The  plaintiff,  a  young  lady  then  about  22 
years  old,  taught  school  in  Allendale  county, 
in  this  state,  and  among  her  pupils  were 
the  three  daughters  of  the  defendant  For  the 
space  of  about  1  year  the  plaintiff  boarded 
in  the  home  of  the  defendant  The  plaintiff 
and  the  defendant  became  engaged  to  be 
married,  and  were  married,  on  the  14th  day 
of  Blsbruary,  1906.  It  seems  that  a  few  days 
after  the  marriage,  the  plaintiff  learned  that 
her  husband,  two  days  before  the  marriage, 
to  wit  on  February  12,  1906,  had  conveyed 
away  nearly  if  not  all  of  his  real  estate.  It  is 
alleged  and  not  denied  that  these  conveyan- 
ces were  made  in  contemplation  of  marriage 
and  to  get  the  property  out  of  the  reach  of 
any  possible  interference  by  the  plaintiff 
when  she  should  become  his  wife.  The  prop- 
erty conveyed  is  estimated  to  be  worth  any- 
where from  $75,000  to  $139,750.  The  master 
recommended  Judgment  in  favor  of  the  plain- 
tiff against  the  defendant  for  arrears  of  ali- 
mony in  the  sum  of  $7,925  and  found  that 
the  deeds,  so  far  as  the  plaintiff  is  concerned, 
are  a  legal  fraud;  recommends  $125  per 
month  for  future  alimony,  and  also  tempo- 
rary alimony  and  counsel  fees.  From  the  find- 
ings of  the  master,  the  defendant  appeals  to 
the  court  of  common  pleas.  The  three  daugh- 
ters asked  to  be  made  parties,  but  their  peti- 
tion was  refused.  With  some  slight  modifica- 
tions not  material  here,  the  report  of  the 
master  was  affirmed.  From  this  Judgment 
the  defendant  appealed. 

[1]  I.  The  first  assignment  of  error  is  that 
there  was  error  in  holding  that  the  husband 
deserted  his  wife.  This  assignment  of  error 
cannot  be  sustained.  The  desertion,  to  a 
woman  of  any  sort  of  refinement  of  feeling, 
was  absolute.  The  defendant  conveyed  his 
property  by  conveyances  that  did  not  deprive 
him  of  its  use,  but  only  sought  to  prevent 
the- accruing  of  any  rights  to  the  wife.  These 
deeds  were  recorded,  and  said  to  all  the 
world: 
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"I  am  about  to  marry  a  woman  In  whoao 
honesty  and  fair  dealings  I  have  not  the  slight- 
est confidence/' 

It  was  a  cruel  blow,  uncalled  for,  unpro- 
voked, wholly  gratuitous.  Up  to  that  time 
slie  had  done  nothing  either  good  or  bad. 
It  is  true  tbe  wife  told  her  husband,  when 
she  found  it  out,  that  she  did  not  care  to 
live  with  one  who  had  no  confidence  in  her. 
She  did,  however,  live  with  him  as  long  as 
he  permitted  her  to  do  so.  The  rebuke  was 
mild,  but  his  guilty  conscience  made  of  it 
an  unpardonable  offense.  He  tells  her  that 
he  has  rented  out  his  house,  and  has  pro- 
vided that  she  shall  board  with  a  Mrs. 
i^eeples  in  Allendale,  while  he  makes  other 
arrangements.  The  defendant  leaves  her 
there,  and  goes  off  for  a  time.  The  plaintiff 
finds  that  she  is  not  a  boarder,  but  a  guest 
Mrs.  Sams  is  in  the  position  of  one  who  is 
the  recipient  of  charity.  When  her  husband 
returns  she  tells  him  she  wants  to  go  back 
to  her  own  family.  The  time  of  her  stay 
with  her  family  is  not  fixed.  Neither  is  the 
time  fixed  for  the  opening  of  a  new  home. 
It  is  true  also  that  Mr.  Sams  reserved  some 
rooms  in  his  home  for  his  use,  but  he  did 
not  tell  his  wife  that  she  might  return  to 
the  home  from  which  he  had  taken  her.  If 
he  had  told  her  to  return  to  the  home,  it 
would  have  been  to  add  insult  to  injury.  It 
Is  suggested  now  that  to  return  to  the  home 
was  her  right  and  duty.  Suppose  she  had 
done  so,  she  would  have  been  met  on  this 
trial  with  the  indisputable  fact  that  she  had 
returned  to  a  house  occupied  by  an  unmar- 
ried man.  When  she  had  been  carefully  in- 
formed by  her  husband's  letters  that  her 
husband's  presence  at  that  place,  as  her  pro- 
tector, was  uncertain,  she  would  have  lost 
her  reputation  as  well  as  her  alimony.  He 
took  her  from  his  house,  left  her  in  Allendale 
un  object  of  charity;  sent  her  back  to  her 
family;  never  notified  her  that  he  was  ready 
for  her  return;  constantly  advised  her  that 
his  movements  were  uncertain.  The  defend- 
ant husband  deserted  his  wife,  the  plaintiff, 
and  she  was  entitled  to  at  least  the  alimony 
accorded  to  her  by  the  Judgment  appealed 
from  and  the  counsel  fees. 

[2]  II.  The  next  assignment  of  error  is 
that  the  deeds  cannot  be  set  aside  in  this 
proceeding  on  account  of  the  statute  of  lim- 
itations. This  assignment  of  error  must  be 
sustained.  Mrs.  Sams  knew  the  facts  in 
1904,  and  it  is  now  too  late  to  bring  an  action 
to  set  aside  the  deeds.  The  statute  needs 
no  construction,  but,  if  it  does,  it  will  be 
found  in  Amaker  v.  New,  33  S.  C.  28,  11  8. 
10.  386,  8  L.  R.  A.  687,  followed  t^  a  line  of 
cases.  There  are  two  avenues  of  relief.  This 
one  Is  closed. 

[3]  III.  The  appellant  claims  that  the  ali- 
mony prayed  for  is  defeated  by  his  offer  to 


take  his  wife  back.  That  might  have  been 
sufficient  if  he  had  stopped  there.  He  did 
not  stop  there,  however,  bat  alleges  that  he 
has  always  been  willing  to  allow  her  to  re- 
turn. If  his  attitude  towards  his  wife  is 
the  same  that  it  has  been,  we  are  forced 
to  the  conclusion  that  the  offer  is  not  bona 
fide. 

The  Judgment  as  to  alimony  is  affirmed. 
The  Judgment  In  so  far  as  it  sets  aside  the 
deeds  in  this  action  is  reversed. 

GARY,  O.  J.,  and  WATTS  and  COTHBAN, 
JJ.,  concur. 


WORKMAN  et  al.  v.  COPELAND  et  aJ.» 

(No.   10729.) 

(Supreme  Court  of  South  Oarolina.     Oct. 

10,  1921.) 

1.  Spadflo  performanoe  ^=»25— Eqnity  will  aot 
deoree  execution  of  a  written  loaso  in  ab- 
sence of  eontraot  for  ono. 

Where  there  was  no  agreement  for  a  writ- 
ten lease,  equity  will  not  require  the  ezecntion 
of  one. 

2.  Specific  performance  ^=»39— Parol  lease  for 
live  years  void  and  nnenforcealile. 

Under  the  statutes  a  parol  lease  for  five 
years  is  void,  and  unenforceable  in  equity. 

Gothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County ;  Ernest  Moore,  Judge. 

Suit  by  W.  H.  Workman  and  another 
against  J.  W.  Oc^eland,  Sr.,  and  another. 
From  decree  for  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

Simpson,  Cooper  &  Babb,  of  Laurens,  for 
appellants. 

Dial  &  Todd  and  F.  P.  McGk)wan,  all  of 
Laurens,  for  respondents. 

FRASER,  J.  In  the  view  that  this  court 
takes  of  this  case,  very  few  words  are  nec- 
essary to  determine  it.  The  0>peland  Com- 
pany were  conducting  a  mercantile  business 
at  Clinton,  S.  C.  The  stores  occupied  by  the 
company  were  the  individual  property  of  the 
defendant  J.  W.  Copeland,  who  was  the  presi- 
dent and  the  person  who  conducted  the  w^ 
gotiations  between  the  parties.  The  plaintiffs 
claim  that  by  a  i>arol  agreement  W.  H. 
Workman,  on  behalf  of  himself  and  others, 
bought  the  stock  of  goods  and  made  a  lease 
of  the  storehouses  for  a  period  of  five  years. 
Before  the  end  of  the  first  year,  Mr.  Ck^peland 
sold  the  storehouses  to  his  codefendant  The 
codefendant  denied  the  lease,  and  d^nanded 
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increased  rent  after  the  expiration  of  a  year. 
This  suit  was  brought  for  spedflc  perform- 
ance. 
Appellant's  argument  says : 

**There  is  anly  one  question,  Was  it  error  to 
refuse  specific  performance  of  this  contract; 
it  being  one  in  parol  to  give  a  lease  of  buildings 
for  a  longer  time  than  one  year?" 

Dne  consideration  will  show  clearly  how 
impossible  it  is  to  grant  the  relief  demanded. 
The  plaintiff  W.  H.  Workman  in  his  testi- 
mony stated: 

''It  never  occurred  to  me  to  have  the  lease 
put  in  writing  till  after  he  talked  about  sell- 
ing. I  did  not  know  that  a  verbal  lease  for  five 
years  was  not  good  till  later  on,  when  some  of 
them  claimed  it  was  not  good,  when  he  began 
to  talk  about  wanting  the  building." 

[1,2]  There  being  no  agreement  for  a  writ- 
ten lease,  the  court  cannot  require  Mr.  Oope- 
land  to  execute  a  written  lease.  The  courts 
may  require  a  person  to  perform  a  contract 
he  has  made.  There  was  no  agreement  for  a 
written  lease,  and  the  court  is  powerless  to 
require  one.  It  is  equally  clear  that  a  parol 
lease  for  five  years  is  void  under  the  stat- 
utes, and  the  court  cannot  enforce  a  parol 
contract  that  the  statutes  say  is  void. 

There  are  other  insuperable  obstacles  in 
the  plaintiffs'  way,  but  this  is  enough. 

Let  the  report  of  the  special  referee  and 
the  decree  of  the  trial  Judge  be  reported. 

The  Judgment  appealed  from  is  affirmed. 

GARY,  0.  J.,  and  WATTS,  J.,  concur. 

GOTHRAN,  J.  (dissenting).  Appeal  from 
a  decree  of  the  circuit  court,  confirming  the 
report  of  the  special  master,  recommending 
that  the  motion  of  the  defendants,  made  at 
the  conclusion  of  the  testimony  for  the  plain- 
tiffs, to  dismiss  the  complaint,  be  granted. 
No  testimony  on  behalf  of  the  defendants 
was  received. 

The  action  is  for  the  specific  performance 
of  an  alleged  parol  agreement  entered  into 
between  J,  W.  Gopeland  and  W.  H.  Work- 
man, on  February  20,  1919,  covering  two 
storehouses  in  the  town  of  Clinton  for  five 
years  from  that  date  at  a  rental  of  $500  per 
annum. 

The  testimony  for  the  plaintiffs  (which  was 
alone  before  the  court)  tended  to  establish 
the  following  fbcts: 

A  corporation  known  as  the  Gopeland  Gom- 
pany,  of  which  the  defendant  J.  W.  Gope- 
land was  principal  stockholder  and  manager, 
in  the  year  1919  was  engaged  <as  it  had  been 
for  several  years)  in  an  extensive  mercantile 
business,  occupying  two  storehouses  in  Glin- 
ton,  which  were  the  individual  property  of 
J.  W.  Gopeland.    Thaj  fronted  on  the  prin- 


cipal street  of  the  town,  and  occupied  a 
most  desirable  location  for  business.  In  Feb- 
ruary of  tiUat  year  negotiations  opened  up 
between  Gopeland  and  Workman  looking  to 
a  purchase  by  Workman  of  the  hardware 
stock  of  goods  in  one  of  the  stores.  The 
trade  was  concluded  by  an  agreement,  all 
verbal,  by  which  Gopeland  agreed  to  sell  to 
Workman  the  stock  of  goods  at  90  cents  on 
the  dollar,  and  to  lease  him  the  two  stores 
at  $500  per  annum  for  five  years,  as  the  spe- 
cial master  finds : 

"I  find  also  that  the  lease  of  those  buildings 
was  an  inducement  to  Mr.  Workman's  entering 
into  this  contract,  and  that  under  the  testimony 
if  it  had  not  been  for  the  fact  that  he  thought 
he  would  get  possession  of  the  buildings  fot 
five  years,  he  would  not  have  purchased  the 
stock  of  goods." 


Workman  did  not  want  to  take  the  small- 
er store,  but  upon  Copeland's  insistence 
agreed  to  do  so;  he  Is  positive  in  his  declara- 
tion that  the  location  was  extremely  desir- 
able, that  there  was  no  other  available  place 
open  to  him,  and  that,  if  he  had  not  been  able 
to  secure  the  lease  for  five  years,  he  would 
not  have  embarked  in  the  business  at  all; 
that  he  was  setting  up  two  of  his  nephews 
in  business  and  that  the  acquisition  of  a 
stock  of  goods,  without  a  place  of  business, 
was  a  matter  not  to  be  thought  of.  An  in- 
ventory of  the  stock  was  taken.  Workman 
complied  with  the  terms  of  the  purchase, 
settling  with  Gopeland  in  full,  and  was  put 
into  possession  of  both  the  stock  of  goods 
and  the  two  stores;  that  he  or  the  firm  or 
corporation  subsequently  organized  paid  the 
rent,  $41.66  per  month,  regularly,  until  Feb- 
ruary 19. 1920.  In  December,  1919,  Gopeland 
notified  Workman  that  his  lease  would  ex- 
pire on  February  19,  1920.  Workman  replied 
promptly  that  he  had  a  verbal  contract  with 
him  for  five  years ;  that  "this  was  the  agree- 
ment when  we  bought  the  stock  of  goods  as 
a  part  of  the  sale."  Gopeland  did  not  reply 
until  February  12,  1920,  repeating,  without 
reference  to  Workman's  letter,  his  former 
statement  as  to  the  expiration  of  the  lease, 
and  on  the  21st,  the  day  after  the  year  was 
up,  notified  Workman  that  he  was  a  tenant 
at  will  at  $60  per  month.  On  March  19, 
1920,  Gopeland  conveyed  the  two  stores  to 
the  defendant  Tribble  Gompany.  The  latter 
notified  Workman  on  March  22,  1920,  that 
they  had  bought  the  stores,  and  demanded 
possession  by  April  1st  They  notified  Work- 
man that  they  wanted  $75  per  month  for 
one  store  and  $50  for  the  other,  a  mild  in- 
crease of  $1,000  per  annum  over  the  rent 
previously  paid  by  Workman.  Workman  re- 
fused to  give  up  possession  or  to  pay  the  in- 
creased rent  The  defendant  D.  E.  Tribble 
Gompany  was  notified,  before  they  compUed 
with   their   trade   with   Gopeland   for   the 
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stores,  tbat  Workman  was  claiming  posses- 
sion under  his  verbal  lease  as  stated. 

After  finding  the  facts  practically  as  aboye^ 
the  special  master  concluded:  (1)  That  the 
parol  lease  in  excess  of  one  year  was  void 
for  the  excess  of  one  year,  under  section 
3502  of  the  Oode;  (2)  that  the  parol  lease 
was  void  under  the  statute  of  frauds  (sec- 
tions 8735-3737  of  the  Code) ;  (3)  that  in  sell- 
ing the  stock  of  goods  Copland  was  acting 
for  the  Ooi>eland  Company,  and  in  making 
the  lease  he  was  acting  for  himself  Individ- 
ually; that  the  sale  and  lease  could  not 
therefore  constitute  an  entire  contract,  as 
there  were  two  separate  contracts,  made  by 
two  separate  entities,  having  no  legal  con- 
nection with  each  other;  (4)  that  the  parol 
lease  was  not  taken  out  of  the  statute  of 
frauds  by  part  performance,  for  the  reason 
that  the  possession  by  the  lessee  was  refer- 
able to  that  part  of  the  contract  which  was 
valid,  the  lease  for  a  year,  and  that  the  pay- 
ment of  the  rent  was  made  by  the  month  and 
not  by  the  year.  He  gives  no  reason  for  this 
distinction,  or  why  it  should  not  be  consid- 
ered as  evidence  of  part  performance,  If  in 
fact  it  was  made  upon  the  parol  lease  for 
five  years ;  (5)  that  there  was  no  written  aa^ 
signment  of  the  lease  to  the  partnership  of 
Stanton  &  Johnson  or  to  the  corporation 
Workman  Company,  and  that  Workman  Com- 
pany, to  establish  their  right  to  possession, 
must  show,  not  only  a  lease  originally  valid, 
but  an  assignment  thereof  complying  with 
section  3736  of  the  Code. 

The  circuit  Judge  in  a  decree  of  more  am- 
plified form  confirmed  the  report  of  the  spe- 
cial master  ui>on  the  grounds  above  stated, 
which  will  form  the  basis  of  observations  to 
follow,  and  from  his  decree  the  plaintiffs 
have  appealed. 

It  is  conceded  that  Copeland  did  make  an 
oral  agreement  with  Workman  that  he 
should  have  the  occupation  of  the  stores  for 
five  years  at  a  rental  for  the  two  of  $500  per 
annum.  The  testimony  is  all  one  way  as  to 
that  f^ct,  and  the  master  so  finds,  to  which 
the  defendants  have  filed  no  exception.  It 
is  also  conceded  that  in  reliance  upon  that 
agreement,  and  upon  the  further  agreement 
that  Copeland  would  give  him  a  lease.  Work- 
man took  over  one  of  the  stores  which  he 
did  not  need,  went  into  ];>ossession  of  the 
hardware  stock  and  both  houses,  paid  the 
purchase  price  of  the  goods  in  full,  embarked 
in  a  mercantile  venture  of  great  risk,  with 
two  young  men  whom  he  was  setting  up  in 
business  (which  he  would  not  have  done 
without  the  assurance  of  a  suitable  location), 
and  regularly  paid  the  rent  called  for  by  the 
agreement  For  the  purposes  of  this  appeal 
(there  having  been  a  motion  to  dismiss  grant- 
ed before  the  defendant  put  up  any  testi- 
mony) these  facts  are  taken  for  granted,  as 
being  admitted  by  the  defendants. 

The  Question  1%  Shall  the  defendant  Cope- 


land be  permitted  to  repudiate  his  agreement^ 
and  under  the  cloak  of  statutory  protection 
perpetrate  a  gross  wrong  upon  Workman? 
So  far  as  I  am  concerned  h^  shall  not  be^ 
if  there  is  any  law  in  the  land  to  prevent  It. 

There  is  no  question  but  that  under  sec- 
tion 3502  of  the  Code  a  parol  lease  fbr  more 
than  a  year  does  not  confer  upon  the  lessee 
a  right  of  possession '  for  more  than  12 
months,  and  that  all  such  leases  shall  be  un- 
derstood to  be  for  one  year  only. 

It  is  provided  in  section  8735  that  a  parol 
lease  for  more  than  a  year  shall  have  the 
force  and  effect  of  an  estate  at  wHl  only. 

Under  section  8737,  no  action  can  be 
brought  upon  a  parol  lease  for  any  loigth 
of  time,  (me  year  or  less  or  more.  Davis  t. 
PoUock,  86  &  O.  S44,  15  8.  B.  71& 

There  seems  to  be  a  confiict  between  the 
provisions  of  sections  3502  and  378S.  In  the 
former,  a  parol  lease  for  more  than  a  year 
creates  a  lease  for  a  year;  in  the  latter,  an 
estate  at  wlU. 

Notwithstanding  the  Imperative  terms  of 
inhibition  contained  in  section  3737,  against 
the  institution  of  an  action  upon  a  contract  of 
the  character  there  mentioned,  not  in  writing, 
the  court  of  equity  will  allow  it  under  cir- 
cumstances which  would  amoimt  to  a  fraud 
if  denied.  As  is  declared  In  2  Story,  Eq. 
(14th  Ed.)  p.  423: 

"The  distinct  ground  upon  which  courts  of 
equity  interfere  in  cases  of  this  sort  is  tliat 
otherwise  one  party  wonld  be  enabled  to  prac- 
tice a  fraud  upon  tiie  other;  and  it  could  never 
be  the  intention  of  the  statute  to  enable  any 
party  to  commit  such  a  fraud  with  impunity. 
Indeed  fraud  in  all  cases  constitutes  an  answer 
to  the  most  solemn  acts  and  conveyances;  and 
the  objects  of  the  statute  are  promoted,  instead 
of  being'  obstructed,  by  such  a  jurisdiction  for 
discovery  and  relief.'* 

The  ground  on  which  courts  of  equity  pro- 
ceed,  in  holding  that  part  performance  of  a 
contract  within  the  statute  of  frauds  takes 
the  case  out  of  the  statute.  Is  that  it  would 
amount  to  a  fraud  on  the  party  who,  In  re- 
liance on  the  contract  and  pursuant  thereto^ 
has  partly  performed  it,  to  permit  the  other 
party  to  refuse  performance  on  his  part 
The  enforcement  is  made  in  harmony  with 
the  principle  that  courts  of  equity  will  not 
allow  the  statute  of  frauds  to  be  used  as  an 
instrument  of  fraud.  This  being  the  basis 
of  the  doctrine.  It  follows  that  nothing  can 
be  regarded  as  a  part  performance,  to  take 
a  verbal  contract  out  of  the  operation  of  the 
statute,  which  does  not  place  the  party  in 
the  situation  which  is  a  fraud  upon  him  un- 
less the  contract  be  executed.  The  partial 
performance  must  be  such  as  would  prevent 
the  court  from  restoring  the  promise  to  the 
situation  in  which  he  was  when  the  agree- 
ment was  made."    25  R.  C.  L^  258^ 

As  Judge  Story  remarks: 
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'That  they  [the  prindples  af  equity]  do,  how- 
ever, interfere  in  eome  casee  within  the  reach 
of  the  statute,  is  equally  certain.  Bat  they  do 
80,  not  upon  any  notion  of  any  right  to  dia- 
panae  with  it,  hnt  for  the  purpose  of  adminis- 
tering equities  subseryient  to  its  true  objects, 
or  collateral  to  it  and  independent  of  it." 


I  can  see  no  reason  why  sections  8602  or 
8785  should  be  Invested  with  a  sanctity,  not 
possessed  by  section  8787,  whitdi  would  re- 
lieve them  from  the  application  of  so  Just 
a  rule. 

As  long  as  the  parol  contract  stands  in  its 
original  form*  and  the  proceeding  is  one  at 
law,  sections  8602  and  8786  have  full  force; 
but  in  equity  they  are  subject  to  the  same 
great  rules  for  enforcing  Justice  as  prevail 
in  and  are  the  pride  of  a  court  of  equity. 

In  26  B.  0.  U  284,  it  is  declared: 

*Trhe  great  wei^t  of  authority  is  to  the  effect 
that  equity  will  intervene  to  protect  the  rights 
of  one  who  by  reason  of  part  performance  has 
taken  an  oral  lease  out  of  the  statute  of 
frauds." 

"Thus  if  a  tenant  has  entered  into  posses- 
sion uoder  an  oral  agreement  for  a  lease  and 
has  paid  rent,  incurred  expenses  in  improve- 
ments, and  changed  his  circumstances  and  con- 
ditions, relying  upon  the  oral  agreement,  to 
such  an  extent  that  a  refusal  on  the  part  of 
tile  landlord  to  perform  operates  as  a  fraud 
on  the  tenant,  there  is  such  part  performance 
as  will  take  the  case  out  of  tho  statute  of 
frauds,  and  authorize  the  court  to  decree  spe- 
cific performance  of  the  parol  agreement."  26 
B.  O.  I4.  284;  Zelleken  v.  Ljynch,  80  Kan.  746, 
104  Pac.  663,  46  li.  B.  A  (N.  S.)  660;  Wallace 
y.  Scoggins,  18  Or.  60%  21  Pac.  668,  17  Am. 
St.  Bep.  748. 

"Some  courts  have  inclined  to  the  view  that 
there  can  be  no  part  performance  of  an  oral 
lease  which  will  take  it  out  of  the  statute.  It 
is  the  general  view,  however,  as  in  case  of  oral 
sales  or  contracts  for  the  sale  of  land,  that 
part  performance  under  an  oral  lease  or  con- 
tract for  a  lease  may  be  such  as  to  take  the 
transaction  out  of  the  operation  of  the  statute. 
The  usual  ground  on  which  courts  of  equity 
interfere  in  case  of  oral  leases  as  to  which  there 
has  been  part  performance  is  that  equity  will 
not  permit  the  statute  to  operate  as  an  en- 
gine of  fraud,  or,  in  other  words,  that  it  will 
interfere  for  the  purpose  of  preventing  the 
injustice  which  would  arise  from  permitting  a 
party  to  escape  from  the  obligations  of  his 
agreement,  where  the  other  party,  on  the  faith 
of  such  agreement,  has  in  presumptively  good 
faith  acted  in  execution  thereof."  26  B.  G.  L. 
667,  citing  HalHgan  v.  Frey,  161  Iowa,  186,  141 
N.  W.  944,  49  L.  B.  A.  (N.  S.)  112;  Parkhurst 
V.  Van  (Portland,  14  Johns.  (N.  Y.)  16,  7  Am. 
Dec.  427;  Wallace  v.  Scoggins,  18  Or.  602,  21 
Pac.  668,  17  Am.  8t  Bep.  7^;  Seaman  v.  As- 
chermann,  61  TTis.  678»  8  N.  W.  818,  87  Am. 
Bep.  849. 

In  En^and  it  has  been  held  that  taking 
poMenion  under  the  parol  lease  wiU  of  it- 


self alone  constitute  the  necessary  part  per- 
formance. This  principle  hias  been  repudiat- 
ed in  many  states,  and  has  not  been  adopted 
in  South  Carolina.  It  is  conceded  everywhere 
however,  that  possession  and  valuable  im- 
provements will  do  so,  upon  the  ground  that 
they  amount  to  such  an  alteration  in  the 
lessee's  position  as  will  warrant  the  court 
in  entering  a  decree  of  specific  performance. 
It  follows  upon  the  same  reasoning  that  any 
acts,  on  the  part  of  the  lessee,  which  have 
the  effect  of  so  altering  his  circumstances 
and  condition  as  to  make  it  inequitable  on 
the  part  of  the  lessor  to  insist  upon  the 
statute,  will  have  the  same  eifect  The  im- 
possibility of  the  lessee's  retracing  his  steps 
in  the  case  at  bar  really  presents  a  strong- 
er case  for  specific  performance  than  if  he 
had  made  improvements  after  taking  posses- 
sion, for  the  reason  that  the  improvements 
might  be  comi>ensated  for  in  moneyt  but  his 
changed  position  could  not  be  restored  or 
compensated  for. 

In  a  note  to  49  L.  B.  A  (N.  S.)  118,  it  is 
said: 

"The  great  weight  of  authority  is  to  the  ef- 
fect that  equity  will  intervene  to  protect  the 
rights  of  one  who  has  taken  an  oral  lease  out  of 
the  statute  of  frauds  by  part  performance." 

Cases  supporting  the  text  are  cited  from 
C.  C.  A.,  Arkansas,  California,  Connecticut, 
Illinois,  Indiana,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Nebraska,  New  Jersey, 
New  York,  Ohio,  Oregon,  Bhode  Island, 
Texas,  Virginia,  Wisconsin,  Canada*  Ir^and, 
and  England. 

It  has  also  been  held  in  a  majority  of  cases 
that  payment  alone  will  not  constitute  part 
performance.  But  in  those  Jurisdictions 
which  uphold  the  doctrine  of  part  perform- 
ance it  is  held  that  possession  and  payment 
of  rent  under  the  contract  do  constitute  part 
performance.  Certainly  it  should  follow  that 
possession,  payment  of  rent  under  contract, 
and  the  material  alteration  of  the  lessee^s 
circumstances  and  condition  will  have  that 
effect 

In  a  note  to  17  Am.  St  Bep.  766,  Judge 
Freeman  says: 

''It  follows,  as  a  necessary  result  of  the  de-. 
cisions  hereinbefore  cited,  that  whether  a  lease 
is  oral  or  written  is  not  very  material,  if  the 
lessee  has  entered  into  possession  and  paid 
rent  under  it,  and  can  establish  its  terms  to  the 
satisfaction  of  the  court  to  which  he  resorts 
j!or  the  purpose  of  compelling  specific  per- 
formance. In  other  words,  a  lease  may  be 
regarded  as  a  sale  of  a  limited  interest  in  real 
estate,  and  though,  like  a  sale  of  the'  fee,  it 
ought  to  be  evidenced  by  some  writing  in  sub- 
stantial conformity  to  that  exacted  by  the 
statute  of  frauds,  it  may,  like  a  sale  of  the 
fee,  be  followed  by  acts  constituting  such  part 
performance  as  to  remove  it  from  the  operation 
of  tjiat  statute,  and  entitle  the  lessee  to  com- 
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pel  the  lessor  to  execute  the  appropriate  evi- 
dence of  the  demise." 

In  Seaman  y.  Aschermann,  51  Wis.  678,  8 
A.  W.  818,  37  Am.  Rep.  849,  there  was  a  ver- 
bal agreement  by  defendant  (tenant)  to  lease 
the  plaintiff's  store  for  five  years ;  the  plain- 
tiff (landlord)  broke  off  negotiations  with 
another  prospective  tenant,  and  went  to 
some  expense  in  altering  the  store  for  the 
defendant's  accommodation;  the  defendant 
went  into  possession  and  paid  rent  for  two 
years;  he  declined  to  execute  the  lease  and 
plaintiff  sued  for  specific  performance.  Held, 
that  the  landlord  was  entitled  to  the  relief. 

In  Eaton  v.  Whitaker,  18  (Donn.  222,  44  Am. 
Dec.  586,  it  was  held  that  an  agreement  to 
lease  land  is  within  the  statute  of  frauds, 
but  that  part  performance  will  take  it  out 
of  the  statute;  that  delivery  of  possession, 
continued  occupation,  and  payment  of  rent 
according  to  the  terms  of  the  agreement  are 
a  sufiScient  part  performance  for  that  pur- 
pose. The  court  makes  this  significant  ob- 
servation : 

**There  are  many  cases  where  contracts  for 
the  absolute  sale  of  the  fee  of  lands  have  been 
decreed  to  be  executed,  on  the  si^oiiA<i  ot  part 
performance;  and  it  would  seem  not  a  little  re- 
markable, for  a  court  to  hold,  that  a  contract 
for  a  three  years*  lease  is,  in  this  respect,  in  a 
worse  condition  than  would  be  a  sale  of  the 
land  is  perpetuity." 

The  point  has  not  been  suggested,  and  I 
am  not  to  be  understood  as  expressing  a  def- 
inite opinion  upon  it  for  the  lack  of  time 
for  investigation,  but  it  is  questionable 
whether  the  parol  agreement  under  the  cir- 
cumstances is  within  the  statute.  The  trade 
was  an  entire  one,  that  the  plaintiff  should 
buy  the  stodc  of  goods  and  the  defendant 
€k>peland  should  lease  the  store.  The  plain- 
tiff's part  of  the  contract  was  fully  perform- 
ed, and  the  defendant  should  be  required  to 
pttrform  his.  See  Gee  v.  Hicks,  Rich,  Eq. 
Gas.  5;  CTompton  v.  Martin,  5  Bich.  14;  Hill 
V.  Smith,  12  Bich.  688. 

That  there  was,  according  to  these  author- 


ities, sufficient  part  performance  by  Work- 
man to  take  the  case  out  of  the  statute  and 
to  warrant  a  decree  of  specific  performance 
I  have  not  a  doubt  Workman  fully  com- 
plied with  his  bargain;  paid  the  purcliase 
price  of  the  stock  of  goods;  went  into  pos- 
session of  the  stores  under  the  contract;  paid 
the  rent  every  month;  and,  what  is  of  the 
greatest  consequence  in  my  (pinion,  so  al- 
tered his  circumstances  and  condition,  that 
it  would  be  impossible  to  restore  him  there- 
to; he  bought  a  stock  of  goods  had  them  on 
his  hands  with  the  burden  of  disposing  of 
them  at  a  profit,  embarked  upon  a  new  and 
uncharted  sea  for  him,  with  all  the  risks 
of  storm  and  shipwreck,  none  of  which  he 
would  have  undertaken  but  for  Ck)peland*s 
agreement  To  hold  that  at  a  time  of  in- 
fiated  values  and  rent  profiteering  Cbpeland 
should  be  allowed  to  sell  his  property  and 
the  buyer  to  raise  the  rent  from  $500  to 
$1,500  a  year,  after  the  discovery  that  a  ver- 
bal lease  is  good  only  for  one  year,  is  a  con- 
clusion to  which  I  do  not  subscribe. 

The  argument  that  Copeland  and  his  com- 
pany were  separate  entities,  and  that  for 
that  reason  the  contracts  were  s^arate  and 
distinct,  suggests  a  conclusion  that  is  in  the 
teeth  of  the  facts  and  has  no  support  in  the 
law.  If  they  were  separate  entities,  I  know 
of  no  principle  of  law  or  justice  that  would 
prevent  a  third  party  from  being  bound  by 
his  personal  undertaking,  upon  the  considera- 
tion of  which  one  of  the  contracting  parties 
assumed  obligations  to  the  other.  Oopeiand 
was  deeply  interested  personally  in  the  corpo- 
ration and  in  disposing  of  the  stock  of  goods 
which  belonged  to  it;  I  can  see  no  reason 
why  his  personal  obligations,  which  induced 
the  trade  with  the  corporation,  should  not 
be  supported  by  Uie  risk  of  loss  which  Work- 
man assumed. 

I  think  therefore  that  the  decree  should 
be  reversed,  and  that  the  case  should  be  re- 
committed to  the  special  master  to  complete 
the  testimony  and  make  his  report  in  con- 
formity with  the  conclusions  herein  announc- 
ed, which,  however,  should  not  be  deemed 
decisive  of  the  Issues  of  ftict  In  the  caae. 


N.a) 


MEMORANDUM  DECISIONS 

(lOS  S.B.) 


927 


MEMORANDUM  DECISIONS 


(182  N.  C.  758) 

HTOOBTT  ▼.  NOBFOLE  SOUTHERN  R. 
Co.  (No.  17.)  (Supreme  Court  of  North  Car- 
olina. Sept  21,  1021.)  Appeal  from  Su- 
perior Court,  Dare  County;  Ferguson,  Judge. 
CJivil  action  by  John  A.  Midsrett  against  the 
Norfolk  Southern  Railroad  Company  to  recover 
damages  for  an  alleged  negligent  injury  to 
plaintiff's  property.  Upon  denial  of  liability 
and  issues  joined,  the  jury  returned  the  follow- 
ing verdict:  *'(1)  Did  the  defendant  negligently 
injure  the  boat  of  the  plaintiff  as  alleged?  An- 
swer: Yes.  (2)  What  damage,  if  any,  is  plain- 
tiff entitled  to  recover?  Answer:  Two  hun- 
dred dollars."  From  a  judgment  in  favor  of 
plaintiff,  the  defendant  appealed.  No  error. 
Thompson  &  Wilson,  of  Elizabeth  City,  for 
appellant.  P.  W.  McMuUan,  of  Elizabeth  City, 
B.  Q.  Crisp,  of  Manteo,  and  Aydlett  &  Simp- 
son, of  Elizabeth  (Dity,  for  appellee. 

PER  CURIAM.  The  only  exception,  pre- 
sented for  our  consideration,  comes  from  his 
honor's  refusal  to  grant  the  defen'dant's  motion 
for  judgment  as  of  nonsuit.  We  have  carefully 
examined  the  evidence,  and  have  reached  the 
conclusion  that  the  reasonable  inferences  aris- 
ing therefrom  are  sufficient  to  carry  the  case 
to  the  jury.  No  material  benefit  would  be  de- 
rived from  setting  out  the  evidence,  as  it  pre- 
sents only  a  question  of  fact.  Upon  the  rec- 
ord and  the  exceptions,  we  think  the  judgment 
should  be  affirmed;  and  it  is  so  ordered.  No 
error. 


new  question  of  law,  and  we  conclude  that  the 
trial  below  must  be  upheld.    No  error. 


(182  N.  C.  767) 

ROLUSON  ▼.  ALEXANDER.  (No.  171.) 
(Supreme  Court  of  North  Carolina.  Oct.  12, 
1921.)  Appeal  from  Superior  Court,  Pamlico 
County;  Devin,  Judge.  Civil  action  by  Charles 
Rollison  against  Sam  Alexander  to  recover 
damages  for  an  alleged  negligent  personal  in- 
juiy.  Upon  denial  of  liability  and  issues  join- 
ed, the  jury  returned  the  following  verdict: 
'^(1)  Was  plaintiff  injured  by  the  negUgence 
of  the  defendant,  as  alleged  in  the  complaint? 
A.  Yes.  (2)  Did  plaintiff,  by  his  own  negli- 
gence, contribute  to  his  injury?  A.  Yes.  (3) 
What  damage.  If  any,  is  plaintiff  entitled  to 

recover?      A.  — .'*     From   a   judgment   in 

favor  of  defendant,  the  plaintiff  appealed.  No 
error.  D.  L.  Ward,  of  Newbern,  and  F.  C. 
Brinson,  of  Bayboro,  for  appellant  Ward  & 
Ward,  of  Newbern,  and  Z.  V.  Rawls,  of  Bay- 
boro, for  appellee. 

PER  CURIAM.  An  examination  of  the  in- 
stant record  leaves  us  with  the  impression  that 
the  case  has  been  tried  in  substantial  con- 
formity to  our  decisions.  Upon  the  contro- 
verted issues  of  fact,  the  jury  have  answered 
in  favor  of  the  defendant;  and  we  have  found 
no  material  error  which  would  warrant  us  in 
diaturbing  the  result.     The  appeal  raises  no 


■  (182  N.  C.  759) 

STANDARD  MFG.  CO.  v.  RAEFORD 
POWER  &  MFG.  (X).  (No.  20.)  (Supreme 
Court  of  North  Carolina.  Sept.  21,  1921.) 
Appeal  from  Superior  Court,  Pasquotank  Coun- 
ty; Allen,  Judge.  Civil  action  by  the  Standard 
Manufacturing  Company  against  Raeford  Power 
&  Manufacturing  Company  to  recover  damages 
for  an  alleged  breach  of  contract;  plaintiff 
contending  that  the  defendant  had  agreed  to 
sell  and  deliver,  as  per  terms  of  acceptance, 
50,000  pounds  of  hosiery  yams  during  tiie  fall 
of  1919.  The  negotiations  between  the  par- 
ties, leading  up  to  the  alleged  agreement,  are 
in  writing,  and  consist  of  certain  letters  and 
telegrams,  all  of  which  were  offered  in  evi- 
dence. His  honor,  being  of  the  opinion  that 
the  plaintiff's  evidence  was  insufficient  to  es- 
tablish the  existence  of  a  contract,  or  to 
show  an  aggregatio  mentium  between  the  par- 
ties, granted  the  defendant's  motion  for  judg- 
ment as  of  nonsuit.  Plaintiff  appealed.  Af- 
firmed. Thompson  &  Wilson  and  Geo.  J. 
Spence,  all  of  Elizabeth  City,  for  appellant. 
Currie  &  Leach,  of  Raeford,  and  Ehringhaus  & 
Small,  of  Elizabeth  City,  for  appellee. 

PER  CURIAM.  No  material  benefit  would  be 
derived  from  setting  out  in  detail  the  corre- 
spondence had  between  the  parties,  and  which 
forms  the  basis  of  this  suit  Suffice  it  to 
say,  we  have  examined  the  evidence  with  care, 
and  concur  fully  with  his  honor  below  that  no 
valid  or  enforceable  contract  has  been  shown 
or  established.  The  judgment  <rf  nonsuit  must 
be  sustained.    Affirmed. 


===  (182  N.  C.  760) 

WHITIiBY  ▼.  KAFIR  et  al.  (No.  27.) 
(Supreme  Court  of  North  Carolina.  Sept.  21. 
1921.)  Appeal  from  Superior  Court,  Beaufort 
County;  Allen,  Judge.  Action  by  W.  H.  Whit- 
ley against  O.  O.  Kafir  and  another,  for  tres- 
pass involving  boundary.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  No  error.  W. 
C.  Rodman  and  Ward  &  Grimes,  all  of  Wash- 
ington, N.  C,  for  appellant.  John  H.  Bonner 
and  Small,  MacLean,  Bragaw  &  Rodman,  all  of 
Washington,  N.  C,  for  appellees. 

PER  CURIAM.  The  only  exception  in  the 
record  relates  to  his  honor's  refusal  to  give 
one  of  plaintiff's  special  prayers  for  instruc- 
tions. While  the  prayer,  as  requested,  prob- 
ably states  a  correct  principle  of  law  as  an 
abstract  proposition,  yet  we  think  it  was  prop- 
erly refused  under  the  evidence  in  the  instant 
case.  It  omitted  aU  reference  to  the  marked 
lines,  and  these  should  have  been  considered 
by  the  jury,  even  under  the  facts  stated  in  the 
prayer.    No  error. 
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